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I, Joe Rinaldi , of the City of Midland, in the State of Michigan, U,S,A, SWEAR THAT: 

1. ! am Corporate Vice Presiden t of Finance of Dow Corning Corporation ("DCC" ). As 

such, I have personal knowledge of the mailers to which I depose in thIs affidavit. Where facts 

Slaled in Ihis affidav it arc nOI based on my personal kno\-vledge, I have slaled the so urce of my 

in[annation and in all such instances, I believe such fac ts to be true. 

2. I swear Ihi s affi davit in connec ti on with the moti on brought by Timminco Limited 

CTimminco") and Becancour Silicon Inc. C" BSI") seeking approval of transactions relating to 

the sale of a!;selS of BSI and assignment of agreements to which BSI is a party and for no other 

or improper purpose. 
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THE PARTIES 


3. Ti mminco IS a corporation governed by the laws of Canada. Timm inco is a producer of 

si li con metal fo r the chemica ls induSII')' and the aluminum industry l\trough its wholly-owned 

subsidiary BSI, a corporation gove rned hy the Jaws of Q uebec. 

4. DeC is a corporation governed by the laws of Michigan. DeC is a global corpora ti on 

headquartered in Midland, Michigan, offering more than 7,000 silicone based products and 

services to ils customers. DeC, through il s subsidiaries Dow Coming Canada, Inc. ("Dow 

Corning Canada") and DC Global Holdings S.a. r.l, formerl y Dow Corning Netherl ands, R,Y. 

("DC Global"), owns a 49% interest in a joint venture with BSI , establi shed for the purpose of 

owning and o perating a production facility located in Beczmcour, Quebec and supplying sili con 

metal to the joint venture pa rtners or thei r a ffiliates (the "Joint Venture"). 

5. Dow Coming Canada is a corporatio n gove rned by the laws of Canada and is an 

indirectly wholly-ovmed subsidiary o f DCC. 

6. DC Globa l is a corpo ration governed by Ihe law5 of Luxembourg and is an indirectly 

wholly-owned subSidiary of Dec. 

7. The business o rlhe Joint Venture is conducted by a limited pannership, known as 

Quebec Silicon Li mi ted Partnership (Ihe " Partnership"). 

8. The Pannership was formed accordi ng to the laws o f Quebec and is governed by an 

amended and restated limiled pannership <lgreement belWeen BSI, Dow Comi ng Canada and 

Quebec Silicon General Panner Inc. (the "General Partner" ), dated Octoocr 1, 2010 and as 

amended (the " Partnership Agreem ent"). A copy of the PartnerShip Agreement is appended to 



the Affidavit of Peter A.M. Kalins, sworn May 9, 2012 (the " Kalins Affidavit") and marked as 

Exhibit "G ." 

9. The General Partner is a corpora tion governed by the laws of Quebec. 

1O. DeC, through Om·\' Corning Canada and DC Globa l, and Timminco, thIough BSI , own 

49% and 51 %, respectively, of the outstanding limited partnership interests of the Partnership 

and 49% and 51 %, respectively, of the outstanding shares of the General Partner. 

THE JOINT VENTURE AND ITS FRAMEWORK 

11. Prior to the implementation orthe Jo int Venture, the relevant s ili con metal product ion 

operations were owned and operated by BSL I3S1also operated an add itio na l so lar-grade sil icon 

business Ihat was specifically excluded from the Joint Venture. 

12 . On August 10,2010, DCC, Tinuninco, and BSI entered into a framework agreement (the 

"Fra mework Agreement") to create and govern the Joint Venture. A copy of the Framewo rk 

Agree menl is appended to (he Ka lins Afiidavit and marked as Exhi bi t " 0 ", The Framewo rk 

Agreement con tains essential elements fo r the commercia l relatio nship between Ihe partners and, 

as SCt oul below, key lerms of the ongoing opera tion of the Parlnership's business. 

13. The express purpose of th~ Framework Agreement, as set forth in its preamble, is to "set 

forth certain key lenns of such joint venture arrangement, including the relati onship of the 

panics followi ng the Closing." 

14 . The Join1 Venture was created 10 permit each o r Dec and BS lto bene Iii from a reliable 

suppl y of si licon meta l a l an attracti ve price for use in it s own businesses or, in the case o f 8 SI, 



· 4 . 


fOT re-sa le. To accomplish thi s, a series of related agreements were entered into which, taken 

together, comprise the overa ll j oi Oi venture agreemenl. These addressed a number of elements 

relating 10 (i) the transfer of the business 10 the Partnership, including the transfer ofSSJ's real 

proper1y_ employees, and pension plans and (i i) the ongo ing relationship of the panies. It was a 

condition of DeC's obligation 10 acquire it s indirect interests in the Partnership and the Genera l 

Partner that, in addition to the Framework Agreement, a number of add itiona l documents 

comprising part of the j oint venture agreemen t be executed. These ancillary agreemen ts, which 

are :>peci fica lly referred to in the Framework Agreement, arc: 

(a) 	 the Partnership Agreement ; 

(b) 	 a shareholders agreement , dated October I, 20 10 and as amended, between BS !, DC 

Global (as a successor entit y). and the General Partner (the "Shareholder Agreemco{"). 

A copy of the Shareholders Agreement is appended to (he Kalins Affidavit and marked as 

Exhibit "\-I": 

(c) 	 an output and supply agreement, dated October 1, 2010 and as amended, between the 

Partnership, DeC (which Dec, at the lime Ihe Partnership was fanned , assigned to Dow 

Corning Canada), and BS! (Ihe "Output and Supply Agreement" ). A copy of Ihe 

Output and Supply Agreement is appended 10 the K;..dins Affidavit and marked as Exhibit 

'T'; 

(d) 	 a business transfer agreement dated September 30, 2010 bet\veen BS) and the Partnership 

(the "Business Transfer Agreement") . A copy of the Business Transfer Agreement is 

appended to the Kalins Affida vit and mllrked as Exhibit "E"; 
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(e) 	 a pension transfer agreement dated September 30, 20 10 betwee n 8S f, the Partnership and 

Dee (the " Pension Transfer Agreement' '). A copy of the Pension Transfer Agreement 

is appended (0 the Kalins Affidavit and marked as Exhibit "F" ; 

(f) 	 an inteliee rual property assignment agreement dat ed September 30, 20 ]0 be tween BSI 

and the Partnership (the " lntell eClual Property Assignment Agreement'") ; 

(g) 	 two intellec tual property license agreement s dated October I , 20) 0 between the 

Partnership , BSI and DCC (the " Intellec tu al Propcrry License Agreements"); 

(h) 	 vari OlLS support services or lease agreements, re fl ecting thai BSI had other o ngo ing 

ope rati ons (the "Other Agreements" ), some of which may o nly be rel evant if a 

purchaser of BS I's interest in the Joint Ve nture requires the space or services currently 

provided by the Jo int Venture to BSI or employs the personne l o f BSI presentl y 

provid ing ce rtain mi nor support services to the Joint Venl ure ; 

(co ll ec ti vely, with the Framework Agreement, the "Joint Vent ure Agreement"). 

15. G iven the s ize and complexity o f the transactions required to create and manage the Joint 

VenlUre, the ri ghts and obligations o f the partners were contained in these sepa rate but 

inlrinsica lly linked documems, all o f which together compri se the Joint Venture Agreement. 

Consequently, no s ing le agreement or set o f lenns in fin agreement can be appropriately 

abstracled from the 10int Venrure Agreement as a whole. 

OBJECTIVES OF THE JOINT VENTURE 

16. The Joint Ve nture Agree ment was designed to create a stabte, producti ve business over 

the long.tenn that woul d bene fit BSI, DeC and o ther stake ho lders o f the Partnership. 

Accordin gly, the Joint Venture Agreement contains ri ght s and ohligatio ns intended to promote 
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the stabilit y of lhe Becancour producti on facilit y and includes several notable ongoing 

commitment s by the parties th ai extend beyond the crealion of the 10im Venture itself. 

17. First, the Framework Agreement express ly provides for guarantees by the parent 

companies for the obligati ons of th eir respec ti ve a ffiliates under allY and a ll of the agreemems 

compris ing the Joint Venture Agreement. Spec ifically, Section 6 .1 3 or lhe Framc'.vork 

Agreement prov ides for an irrevocable, absolute and uncondit IOnal gll arantee to DeC from 

Timminco for the payment and performance o f any obligalio ns or liabili ties of BS I and ils 

aftl! ia tes and a reciprocal guarantee from DeC to BSI in relati on to DeC and ils a ffi liates. 

These guarantees extend to covenants, agreements and obligations under the Framework 

Agreeme nt itself, but a lso under the Ancilla ry Agreements and ""each o f the document s and 

obligations del ivered in cOfUlect ion" w ith those agreement s. 

18. The effect oflhese guarantees is to gi ve each of the parties assurances about whom they 

nre dealing in re la tio n to Jo int Venture obl igatio ns. The guarantees ensure lhatlhe re levanl 

pa ren! companies are in practi cal effect parties to the Joint Ve nture and commined to il s 

attendant obligations. The guarantees not onl y benefit DeC, but indirectly provide ass urances to 

olher slClkeholders or lhe Becancour produc ti on facility - such as employees and cred itors - who 

deal wilh Ihe Jo int Venture entit ies. For example, under Section 15. 1 of the PartnerSh ip 

Ag reement, there arc III be mandatory capital ca lls to ensure that th e Partnership is able (i) to 

operate in compliance with applicable law, (Ii) to maintain the production facility in sound 

cond ition such tha t it is capable o f safel y ope rating at curren t capacit y and (iii) satisfy pension 

funding obligat ions. 
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19. Timminco, BSI, the Monllar and bidders in the sa le process all recognized the 

importance of guarantees 10 provide adequat e assu rance Ihat contrac tual obligat ions will be 

performed, as glJarantees were required and given as part of the sa le process. 

20. Second, the Framework Agreement provides both panners wi lh rights and obli gat io ns 

relming to a series of post -closing land severance and serv itude transactions (I he "Severance 

Transactions"). which were required 10 address issues arising from Ihe shari ng of land and 

facilities between the Partnership and BSI. follo\v ing the closing of the Joint Venture transaction. 

For example, BSI' s solar-grade s ilicone production was carried on in a facilit y (I he " HP2 

Property") Ihat was not intended to be transferred to the Partnership but that was surrounded by 

land that was intended to be transferred to the Pannership. ! am advised by counsel to DCC, and 

veril y believe, thaT the Severance Transactions, some of whi ch a re for the benefit of the 

Partnership (as the owner of the surrounding land) and most of which are for the benefit ofBSI 

(as the owner of the " Iandlocked" HP2 Propert y), have nOI yel been completed. COnl r<1 ry 10 the 

ev idence found at paragraph 49 of the Ka lins Affidavit, these are unperformed obligat ions in the 

Framework Agreement, in addition \0 those idenJified in lhe Kalins Affidavil. 

2 1. The framework Agreement specifica ll y provides tha t a deed of servi tude (the "Deed of 

Servitude") contem plated as part ohhe Severance Transactions be reaso nably satisfactory to 

Dec. Dec has been working with BSI toward the completion or The Deed of Servitude o n the 

assumption that all panies to the Framework Agreement (including their :-;uccessors in interest) 

are performing and intend 10 continue perfonning their ob ligations under the Framework 

Agreement. In addition to the issue indenlified at paragraph 90 of the Ka li ns Affidavit, I am 

advi sed by counse l to DeC, and verily believe ,that there are other outstanding issues relating to 
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the Severance Trflnsactions, including issues re lating \0 access by the Pannership \0 a dust 

coll eclor loealed within the HP2 Propen y and indemni lications in favour of the Gene ral Partner 

relating to li abi lit ies it may have had as regi stered holder (as nomi nee o f 8 SI) of the I-I P2 

Prope rt y. 

22 . Thi rd , the Framework Agreement also sets out cet1ain indemnities granted by the 

signato ries. To understand the pu rpose and signifi cance o f Ihese indemnities, il is important to 

consider Ihal 1he Jo int Venture was intended (0 be a stand-a lone busines:> fo r sili con metal 

production , with ils own workforce and fac ilities, sepa rate and apart fro m BSJ's solar busines s, 

and free o f any hislOrical or other liabili ties unrelaled to the continuing o pe ration o f the business 

in the Partnership. 

23. For this reason, the Joint VenlU re was slruclUred to ensure tha t the Partnership would 

assume and be responsible fo r only those employment li abiliti es (inCluding pension and benefit 

liabilities) rela ti ng to the BS [ emplo yees whose employment was actua ll y transferred to the 

Partne rship pursuant to the Joint Ve nt ure Agreement who became ac tive employees o f the 

Partnership. Liabilities relatmg to non·transferred a SI employees, as well as all OS! retirees 

we re reta ined by BS I. T his was accompli shed by having the Partnership establi sh its O\VO group 

insu rance and pensio n plans in which only employees who became Partnership employees 

pursuant to the Joint Venture Agreement, or who became future Partnershi p employees, wou ld 

part icipate. 

24 . As concems the pension plans, it was agreed that the Partnership would establi sh and 

reg ister two pension plans which would mirror BSl' s pensio n plans. Onl y those assets and 

liabilit ies associated with pension benefits accnJed in the BSI plans by the employees actu all y 
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transferred from RSI to the Partnership would be transferred and assumed by the Partnership's 

new plans. This pension spliuing arrangemem was approved by the Regie des femes du Quebec 

and the Canada Re venue Agency, and in due course cerlain asse ts and liabilities were transferred 

rrom the BSJ pension plans to the Part nership's pens ion plans in respec t oflhe employees who 

became employed by the Partnership. 

25. To ensure that the Partnership, and DeC as a partner, were insulated from li ab ililies that 

were intended 10 remain with BSI, the Frarne'.vork Ag rcl!ment conlains various indemnities 

:-:p"'c ifica ll y des igned 10 protect DeC and ils affi lia tes from such liabilities from and after the 

closing or the Joint Ve nlllre transact io n. These indemnities induced Dee 10 invesl in Ihe Joint 

Ve nture and were an esseOl ial componenl of the overa ll framework of rights and obliga ti ons Ihal 

make lip the Joint Ventu re Agreement. 

26. In particular, pursuant to Section 9. 1, SSI and Timminco provide indemnities for 

liabilities relating to pre-closing obli gati ons of ssr, \vhich would include any obli gations to 

fonner employees or employees who were not transferred to the Partnership. These indemnities 

were clearly intended to be ongo ing o bligatio ns under the Framework Agreemenl. It is notable, 

for example, thai il is acknowledged in Sect ion 8(b) o flhe Business Transfer Agreement that (he 

transfer o f certain of e SI 's assets and liabilities "sha ll nol affeci any righl s of DeC o r BSI under 

the Framework Agreement ," spec ifically including the Section 9 indemn ilies. 

27. A further indemn it y was provided in Section 6.7(f) of the Framework Agreement, in 

which eSI provides an indemnity or up to $5,000,000 for claims paid by the Partnership for post­

retirement benefit s of ce rtain employees who were IransfeITed to the Pfll1nership. but who retire 

after the formati on of Ihe Jo int Venlure and before September 30 , 201 6. 
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28. These indcfnlitlies (colkcti..-cly, the "BS) Indemnltiks") were provided 10 protecl the 

Partm:;ship and Dec from pension ar.d ccncfil costs associated wilh ernployee.s who were never 

employed by the Partnership, as well as for a portion of the post~retiremenl benefit COSt for 

persons whose employment \\',:$ transferred 10 ihe Partnership. 

RJ;:QtllREME:-'<T Of DeC COI\SEI\T 

29. The loint Venture Agreement \Vas designed 10 ensure that DeC would not be forced into 

a commercial relalionship wi!h a party thaI il did not \vish to have as a pBrtner. It would nOI have 

accepted a minority interest in the Joint Venture without such protections This fact is reflected 

In numerous lerms of the JOiOl Ventwe Agrc.ernent \Vhich provide rcslrlCiiofJ5 on the transfer of a 

partner's interest in the Joint Venture and which also demonstrate the extent to which the various 

ancllbry agreements .are hnked :ogether!O :'orm one Joint Vemure Agreement Some ofi.he 

notable lerms include the following: 

(a) 	 The Partn¢rsnip Agrecmen: provides for a complete prohibition, wirhout prior wriHen 

consent, on the :ra;lsfer 0:' <lll or pnr! of a partner's ?ar.nership DrillS for a period of 5 

years af:e[ the dUle oflhe Partnership Agreement (exduding transfers to affilimes) 

(section 10.i). Partners a:-e glvcn complete and absolute disc-ret ion in this respect as pnor 

\\-Tiller; cor:sent may be widlheld '-'fO( any or nO reason". :\n equivalent prOVision in 

respect of tht: transfer of shares of1he Genera! Partner is provided at s. 6.1 of the 

Sharenolders Agreement and s. 7.! of Ihe amended Articles of [ncorporation or the 

Genewl Par1ner {Ihe "Articles·'}, a (rw.:; copy of which is uuached herelO and rnarkcd as 

Exhibit A Seclion 10.3 oflne Partnership Agrec:-nent provides thnt any purponed 

lransfer of partnership units olher than in accordance Wilh lhe terms of the Partnership 
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Agreement is null and void. The Shareholder Agreemenl has an equivalent provision in 

respect of an y purported transfer of shares (5 . 6.3). 

(b) 	 The Partnership Agreement provides that no partner may 31 any time transfer less than all 

o f its partnershi p uni ts (seclion 10.1). An equivalent prov is io n in respect o f the transfer 

of shares of the Ge neral Partner is provided a1 sectio n 6. 1 o f the Shareho lders Agreement 

and seclion 7. 1 o f the Articles. 

(c) 	 All penniued transfe rs of partnershi p unils are subject to a corresponding transfer of all 

shares of the Genera l Partner and all o flhe transfe rring partner's ri ght s and o bligations 

under the Out pul and Supply Agreeme nt (5. 10.1 , 6.1). 

(d) 	 The Partnersh ip Agreement provides lh(ll, foll owing the initial 5 year period in which no 

Partnership units can be transferred, the transfer of Partnership units is subjeci to Ihe 

other partner 's right of first refusal and tag-along ri gh ts in respect of such sa le (sections 

10.4 and 10 .5). Equivalent provis ions in respect of the transfer of shares of the General 

Partner are provided al seclion 6.4 of the Shareholders Agreement and sections 8 and 9 of 

the Articles. 

(e) 	 Subject to cenain exceptions, no partner lS entitled to create a security interest on any of 

its interesl in the Partnership. In addition, if a security inte rest is 10 be created, the fight s 

of the secured pan)' were 10 be subjec t 10 lhe foregoing ri gh ts oCthe other party. An 

equivnlent provision in respect of the shares of the General Partner is provided at section 

5.1 oCthe Shareholders Agreement. 

30. A transfer of any partnership units or shares of the General Parlner other than in 

accordance with the terms of the Join t Venture Agreement is a default under the te rms of (he 

Joint Venture Agreeme nt. 
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3!. Thes~ n:stri ctions on transfer, coupled with the ongoing obligati ons of the partners (and 

the ir affi liates), make clear that the Joint Vennlre Agreement was intended and designed to 

reflect a long-ternl commilmenl by the pan ies to a particul ar partner who was in a position to 

provide (and to ha ve a credit -worth y parent guarantee) the assurances sel ou l in Ihe Framewo rk 

Agreement and rei ated agree ments. The Joint Venture Agreement was carefully constructed to 

give the parties contro l both over the identity of their partne rs and their conduct. The numerous 

terms or lhe 10 int Veru ure Agreement described here in reOec l the intentio n that any successor to 

a party's interest in the Joint Ventu re wou ld be required \0 step inw the shoes of the transfening 

pany for all purposes. This was particularl y important for DCC given that it was assuming a 

minority position in the Joint Venture . 

32. This was also panicularly impon am given the highl y specia li zed natu re or the s ilicon 

metal industry and the relatively sma ll number of companies with the adequa te industry 

knowledge and financial capacIty to act effectivel y as a partner in a business of thi s sort. 

THE AlTTION 

33. In March 2012, Tinuninco and aSI es tablished th e tinte line and procedures fo r the sa le of 

their business and assets in the fonn of a "stalking horse" marketing process. The bidding 

process, which Wi'\S ex tended to Apri l 19,20 12, resu lted in several bIds deemed qualified by 

Timminco and BS I. An auction then proceeded starting April 24, 20 12, which ultimately 

resulted in the se lec tion of a leading bid invo lving QSI Partners, a corporation based in the 

Cayman Is lands (t he "QSJ Bid") and owned by Globe Specialt y Metals Inc. (,'Globe") and a 

back-up bid invo lving Wacker Chemic AG (the "Wacker Bid"). Pursuant to th e procedures 
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gove rning the sa les process, neither bid is formally accepted until approval by the Court is 

grali led. 

34. The princ ipal obligations ofQSllo Timmi nco and BSI under the QSI Bid have been 

guara nlecd by Globe. presumabl y because lhi s was necessary to enable QS I to qualify as a 

financially cred ible bidder under the bid procedures. Notably, the obligations of BSI assumed 

under Ihe terms of the Qsr Bid. includi ng under the contrac ts, are excluded from the guarantee. 

In the Affidavit of Stephen Lebowitz, sworn M<:IY 8, 2012 (the " Lebowitz Affidavit"») there me 

numerous references to Globe's liquidity and credit arrangements and to the cash position o f 

Globe and its subsidiaries. However, in lhe absence of an guaranlee by Globe orQS l's 

obligations, DeC has no contractual righ ts against Globe to en force any of its intentions as set 

out in the Lebowi lz Affidavi l. 

35. The financial covenant of Wacker appears to have been sufficient to qualify it as a bidder 

in the process. In addition, the \Vacker Bid provides (in sec lion 7. 1) lhat in the evenl of any 

assignment of the Wacker Bid to an affiliate, the appropriate guarantees wi ll be given. 

36. The QSI Bid includes the ass ignment and assumption of various agreements re lated 10 the 

Joint Ven ture, but not all oCthe documents comprising the .Ioint Venture Agreement, and in 

particular, not lhe Framework Agreement , the Business Transfe.r Agreement or any of the-i r 

terms. This eliminates, among other things, the parent guaran tee and the BST Indemnit ies. 

37. The QSI Rid provides that the Vendors shall use "commercially reasonable eft'ons" to 

obtain necessary consents ror the assiglunenl or contracts, incl uding the consent of Dec. 
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38. Prior to the auction, DeC had informed QS[ of its expectatio n thai QS I would Clssume the 

Framework Agreement. Nonetheless, QSl has chosen not to. This is in contrast to th e Wacker 

Bid. in which Wacker has agreed to assume the Framework Agreemenl, subject to cenain 

limiuuions described in lhe Wacker Bid, and, in addition, 10 cOnlribute up 10 75% of cenain 

potentialliabiJities that would have been subject to the BSJ [ndemnities in the Framework 

Agreement. 

39. Allhaugh DeC had indicated 10 all bidders thai it mel wi th prio r to the auclio n that ils 

expecta tion was that bidders desiring ils consent shou ld assume a ll ob ligat ions under the 

Framework Agreement, DeC also indica ted that it was available fo r further discussion and 

would consider suggestions from bidders far alternative ways to tlddress the Bsr Inde mnities. A 

representaT ive of the Mo nilo r was present fo r a ll such di scussions. DeC also o ffered to atte nd 

the auction in Ihe event that bidders wi shed to make proposa ls to il regarding its consen!. DeC 

\vas nol given Ihe opportunilY to be present at Ihe auclion bUI was tlsked by the M oni tor to be 

avnilable by telepho ne on the date scheduled fo r the auction in the event that bidders v.ished to 

consull with DeC. The appropriate representati ves of DeC were available on such date, bUI 

received no requests fo r discussions wilh bidders. 

40. On the day following the da te schedul ed for the aucti on. but '.vithout pri or notice, Dee 

was asked, lhra ugh its counsel , if il could be available immediately fo r a ca ll with one bidder 

who believed it had a proposal that would be acceptable to DeC and wished to discuss il with 

DeC with a view to removing the DeC consenl condition from its bid. 

41. The lirsllime Ihal both or the appropriaTe repres\.'Tl ta li ves of DeC were a vailable was at 

I :30 pm thai day. 1am advised by my counsel that on learning from the Monito r That Ihis timing 
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was problematic, she suggested alternati ves which could pennillhe di scussions with the 

requesting bidder to lake place earlier. These were nol entertained by the Monitor. In any event, 

Ihe bidder in question was denied the apportunil )' to make ils proposa l 10 DCC. 

42. DeC is un wi lling to provide il s conscnl l0 Ihe assignment or the contracts under the. 

lenns of the QSI Bid as presenlly structured since QS[ (i) has not demonstrated its ability \0 

assume the fin ancial obligations ofa panner in the Joint Venture and it s bid does not 

contemplate any guarantee in favour o f Dec by Globe and (i i) has excluded Ihe Framev.:ork 

Agreement and thereby purpOf1S 10 Lake the a ll of the benefi ts, bUI nol a ll o f Ihe burdens of the 

Joint Venlure Agreement. 

43. The exclusion o[the Framework Agreement from the COntracts 10 be assigned as part of 

the proposed sale artificially and fundamenta lly upsets the balance of obligations that was struck 

in the Joint Venture Agreement, to the d isadvan tage of DeC and the Joint Venture itse lf. The 

QSI Bid does no t adequatel y Clddress the interests o f DCC, the Jo int Venture, o r third pany 

stakeho lders of the business of the Joint Vent ure. The effect of the bid is to remove from the 

Joint Ven ture Agreement ongoing obligations in the Framewo rk Agreement that gave stabi lity 10 

the Joint Venture and are fundamentCl llo the Joint Venture Agreement. For example, the 

abse nce o f pare nt guarantec=, deprives the Joint Venture of assurances that the business \vill 

remain adequately capita li zed. Without those guarantees, DCC and stakeholders o f the Jo int 

Venture - employees, credi tors and others - do not have any assurance thaI the new panner will 

be in a position to meet its obligations. 

44 . The exclusion of the indemnities provided in th e Frrunework Agreement is also to the 

direct and concrete disad vantage o f bo th Dee and the estate o r 8SI, as the absence or an 
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indemnity for the post-retirement benefit and pension claims creates the potential for a 

substantial claim by DeC against the estate of BS r, reducing the assets avai lable for olher 

creditors of SS!. Given the insignificant d ifference be-tween the monetary considerati on payable 

10 the vendor under each or lhe QS[ and Wacker bids, the selection or the QSI Bid appears to 

have taken place wi thout any attempt to take into account the potential impact of thi s claim or 

the val ue \0 BSI represented by the assumption o f addi ti onal BSJ ob li gations under the 

Framework Agreement. A ny evaluation of compet ing bids must n01 only lake into accounllhe 

price proposed in the bids, but other consideration provided in the form of assumed liabilities. 

The assumption of li ab ilities by one bidder reduces the claims that acceptance orthe other bid 

ma y create fo r the estate. 

45. Indeed, the Court-appro ved bidding procedures ("" Bidding Procedures") lhat govern the 

sales process, expressly require factors other than the total proposed cash consideration to be 

considered in the auction process. A copy o f the Bidding Procedures is appended to the Kalim 

Affidavit and marked as Exhibi t "A" . Pursuant to Sel.: ti on 9(b) o rlhe Bidd ing Procedures, the 

"Bid Assessment Criteria" include severa l factors that must be considered by Timminco and BSf 

and requires them to "take into account" facto rs that they " reasonab ly deem to be relevant to the 

value" specl fi.callv including, infer alia "the proposed assumption o f any liabilities, if any"; "the 

likelihood, ex tent and impact o f any potential de lays in closing": and " Ihe impact of the 

contemplated transac tion on any actual or potentia! li tigat ion" . 

46. [ am not aware of any specific ev idence that due regard was given in the auction process 

lo these factors as they may be affec ted by the failure o f the QSI Bid to assume the Framework 

Agreement obliga tions. 
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47. The willingness Or un willingness of a bidder 10 assume the Framework Agreemenl , or 

otherwise address the assumption of (he BSr indemnities therein, is particul arl y re levant given 

thai Local J 84 orlhe Communications, Energy and Paperworkers Union of Canada ("CEP") 

filed rwo gri evances in February 2012 all eging that the Partnership is li able as a co-employer 

with BS1 for BSl' s obligatio ns under ils post-re tirement benefits and pension plans in respect o f 

aSI retirees. 

48. As described earlier, the Wacker Bid assumes the Framework Agreement, subject to 

certain cond itions and limitations. Notably, in its bid, Wacker agrees to pay 75% oflhe 

obligalio ns that BSL had under s. 6. 7(1) o f the hamework Agreem..:n l. \vhi ch was BSI 's 

indemnity of up to $5,000,000 for post· retirement benefit costs associated with transferred 

employees who were nearing retirement. The Wacker Bid also co ntains an indemnity in fa vour 

of the Partnership and DeC for up to 75% of the amount that the Partnership , Dee or Wacker 

may co ll ective ly be held liable in connecti on with the ssr pension and benefit plans (which are 

(he very clai ms al issue in the CE P grievance). subject to certain condit ions, including DCC's 

willingness to assume 25% o f such costs and prov ide its consent to the Wacker Bid . 

49. In COntrast (0 the QSI Bid, the Wacker Bid recogni zes that the documents that make up 

the Jo int Venture Agreement cannot be iso lated from one another and Wacker assumes them 

(with some limitations in the case o r the Framework Agreement ) with a view to becoming a full 

panner in the Joint Venture. 

50. The apparent fai lure o f the Company o r the Monitor to place adequate value on the 

assumption o f some or all of these li abilities. the likelihood o r a bidder obtaining DeC's consent , 
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and the potential for a claim aga inst the estate by DeC or others if li abilities were not assumed 

by a bidder, was effectively a failu re to properly compare the relati ve merits of the bids. 

51. 	 Given thal 1he QSJ Bid : 

(a) 	 anempts (a take a ll o f the ri ghts under the Jo int VenlUre Agreement but exclude 

significant obligations that benefi t the Joint Venture and its stakeholders ; 

(b) 	 coul d resuh in a substanti al claim agains t BSI to the detriment of the estate and its 

creditors; and 

(c) 	 is made by a company who was unable 10 quali fy in the bid process withoUilhe 

financial covenant of ils parent ; 

Dec asks the Court to no1approve the QSI Bid . 

52. This is not a situation in which the Court does not have an alt ernative bid 10 approve. 

Even witho ut giving e ffect (0 (he reducti on of a potenti al cla im aga ins t the estate, the d itTerence 

bet\veen the monetary considerati on in each o f the QSI Bid and the Wacker Bid is nO I 

s igni ficant. 

53 . DeC has prepared a list o fterlTI s for its consent C DCC C onsent Terms") which it has 

pro vided 10 bolh bidders. 

54. The De C Consent Terms include a num ber of items thaI QSJ did not include in the QSI 

Bid . As o f the ti me o f swearing thi s ;) ffida vit, QSI has nol agreed 10 the DeC Consent Terms. 
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55. Given [he existing terms oflhe Wacker Bid and subsequent discussions bel'Ween DeC 

and Wacker, DeC is confideOl lhat an agreement can be reached quickly on leons thai wi ll be 

acceptable to DeC to allow ilia consent \0 the Wacker Bid, so long as Wacker knows that once 

such appro val is provided by DeC the Wacker Bid would be approved by the Court as the 

sli ccessful bid. 

SWORN BEFORE ME allhe 
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CERTIFICA T DE MODIFICA TION 

Loi sur les compagnies, Partie fA 

(L.R.O., chap. C-38) 

Tatteste par Ies presentes que Ia compagnie 

SILICJUM QuEBEC COMMANDITE INC. 

a m0di6e ses statuts Ie IER OCTOBRE 2010, en verN de I. 

partie IA de I. Loi sur Ies compagnies, comme indique dans 
les statuts de modification a-joints. 

Depose au registre Ie 1er octoUre 2010 
sous Ie numiro d'entreprise du Quibul166775933 

El3OCI3Q395S00A 
I 

I 
L£X-)C4(~J 



Ma~ Ie case ~1.Ii XsllII cIemande dt moditic::d)n est ~ pour rd.'ier 00II i~. ""msllllS'M OJ paw 'I ~ItfVIIt dsposI6::n r~ 
p.- iii Lot $II' Ies ~nIet; : 
• ~ oe porta pas IIItInIa iIlIX IIfoIs des ac::fa:vIaktS au des ~13tllZ3.14{1); __ •____. __ .______ •______ 0 
• Qti pE!lJ1,ro1et atlmte au: droiIs des ac:tiooRU8S OJ des crbdllB ­~ copie OJ ~ (Jrt. 1Z3.I.(I}. ____._._ . __. ___ ___ 0 

Daie d'enrie en~ (Iit.m::dJcab ~. loa da\e du c:erti6a1\ ~ Ie$ sta1lJb ~9 ronlT'Cldtlit, 
Amorae qua les ~ts stlUS OJ Ie ~t or men500nenl \.1M date iJI!rie\n!) : ' 

......,~ 
dti,~ __ Statuts do modification 

Quebec .... 

, 
.) , 

1. Nom • 'mcJQ It tIXf>'eilU (ICIl1I.(Ie Ie ~ $I o:Io.k:I e$lI!'l)dNet luabla I0Il ~.II seaion 5­
w 
• ~" rom Ii;W Ii "-'lJS '" ~ III k's::ftra S. O.• 115Cdm 5.. 

ootasc SI1.lCON 'G"Elmli.u, 9AA1Nn !.NC, 
SIL.1CI\»I oanEC "COf'OO.NDJri INC . 

Seetlon 5 ot ~e Article8 of InoorpQ~~tion shall be repealeG aDd replaced with Schedule A or 
the .ttacb~d Articlea o f ~Dd"Qt. 

IDa~~re~~!kJ~: 12~ ' : .~ .~ 
... WodIftcaHon des statut; an vertu de rartic:1e 123.140 et sulV1lltS de !a Lol $W" loa compagnlet 

5. Nom anterlsw l.la modification (II elf... celIill'Cllltb::rt!al.il ~ 1). 

! 
~ec.::"oeposele 

3 0 SEP. 2010 Slg~ d. radrnlnLstrttaur autorW 

Le reglstralre 9r~1;lI PIk est ~);ifdrIlIle~~ IJ1 deux ~ 
~r.1i sda1 CDTW$pOIdlrllI «I ~ Ies P99M '" Yt 1icIu. 

des entre rliles 

Minlst~t elu Rln~enu 
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samoULEA 

Qu8!EC SILICON GENERAl. PARTNER INC. 

(th. 'ComPUlY'J 


5, Desoiption do c.\pitaklctions 


Tne authorized share capital of the Company is eomposed. of:: 


An unlimf~ nWllber of aass A shares, wlthout nOUWutl or par value. 

An tmlimil:l!:d nwnber of Class B shares, without nozni:naJ Of par va1u~. 


The description of the rights, privileges. restrictions and conditions attaching to the Oass A and 
Qus 8 shares is as fonows: 

1. . 	 DEFINmONS' 

For the purpose of Schedule A to the articles of the Company and in addition to the other ten:ns 
d.efmed hereb't;' 

1.1 	 •Absolute CODtrol~ means: 

1.1.1 	 iJ,l relation to a Person that is a corporation. the ownership,. dlrectIy or indirectly, 
of voting securities of ~ch Person omylng all of the voting rights attaching to an., 
voting securitie.! of such Perwn (other than QuaJ.ilying Shares) and which are 
sufficient,. if eXercised,. to elect the entirety ollts board of directOrs; and 

1.1.2 in relation to 8 Person that is a partn~p, liInited partnership. mutual fuJ1d 
trust. trust or other similar uninoorporated entity or ~ociation o( any nature, 
the ownership. directly or indirectly, of voting secu.rlties" of such Person 
(Including the genenJ partner thereof, as the caSe may be) carrying all of the 
vot:t.ng rights attaching to all voting SleCWitfes of such Person (including the 
genenll partner thereof, as the case may be) or the ownership of all of the other 
tnt&ests or rights entitling the holder thereof to exercise exclusive control and 
direction over the management and. polides ot saCh Peroon, as the case may be; 
and "Absolutely Controb" and "Absolutely ControUed" shall have slIniIar 
meanings; 

1.2 	 ~Affiliates" means, in relation to any Person,. any other Person that, directly or 
indirectly, (i) Absolutely Controls the first-mentioned Per-sor\., (il) is Absolutely 
Controlled by the first-mentioned Petson or (iii) is under roaunon Absolute Control 
with the first-~tioned Person; 

1.3 	 "Aln~nded and Rntatai Limited Partnuship Agreement" means the amended and 
restated 1imJt2d partnership agreement among RSL DCC LP Caneo and the Company, 
d.ated as of the Cosing Date, as the same may be amended. from tiJ:ne to time; 

~'t., 

i 
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1.4 	 •Anneal Budget~ has the meaning ascribed thereto in Section 6.1.4; 

1.5 	 "applicable Law' has the O'Ieaning ascribed thereto D:'-the definition of Laws; 

1.6 	 "BSr' means Beca.ncoUJ Silicon Inc., a corporation organized under the laws of Qu~bec; 

1.7 	 PBSt Parent" means Tb:ru:ninco UmIted, a corporation organized under the laws 01 
Cana~a; 

1.8 "Bu.siness Day" cnea.ns any day of the year, other than a Saturday, Sunday or other day 
on ~hich banks are closed lor business in Montreal Qu~bec or New York, New York.; . 

1.9 	 "OLange of Board Representation Event" means any of the loUowing even~ 

1.9.1 	 The foreclosure by any lender to asl or any of its A..ffiliates regarding the Oass A 
Shares or Part:nersh.ip I.nte.rest of BSI or its Affilia tes, or their interests in the 
SuppJy · Agre<men~ 

1.9.2 	 BSI and its A.ffiliate5 fail to t:aJc.e at least twen.ty-five percent (25%) of the output 
of the Facility over a .two-year period (unless and until BSI and its AffilIates 
acquire at ieast forty percent (40%) of the output (or a subsequent two-year 
period 01 time); or 

1.9.3 	 BSI fails to make a Mandatory Capital Contribution (as defined in the Amended 
and Resbted UaUted Partnenhip ~t), unless DCC GP Co also fails to-
make its corresponding Mandatory Capital Contribution. ( 

1.10 	 ~Olange of Control Event" means the oct'tl1TenCe of any of the folloWing: (a) the direct 
or indirect transfer, conveyance or other disposition (other than by way at merger, 
-amalgamation or other consolidation), in one or a series of related- transactions, of all or 
s ubstantially all of the properties and assets of: (i) BSI Parent and ibl: subs:ldiaries, or 
(u) the Ounge of Cot:\trol Member and its subsidiaries, taken as a whole, to any Person 
or group of PersON acting together tor the purpose of acquiring such properties and 
assets; (b) the c~tlon of any transaction or series of rela~ transactions 
(inclwiing, without li.mitation. any merger, amalgamation or other consolidation) the 
result of which ~ that any Person or group of Pen;ons acting together for the purpose of 
acquiring, holding or disposing of the securities of Bsr Parent C!r the Change of Control 
Member acquires Control of BSI Parent or the Otange of Control Member, as applkable, 
other than an Affiliated Person of BSl Parent or the Olange of Control Member on the 
Cosing Date (but includirlg any holding company formed by BSI Parent subsequent to 
the Oosing Date as part of an internal restructu.ring)i (c) the consummation of any 
ttansaction or series of related t:ransactions (including, without limitation, any merger, ­
amalgamation or other consolidation), !:he result of whieh is that the beneficial owners of 
the share capital or other equity inlerem of BS1 Parent or the O\ange of Control 
Member, as applicable. itrunediately prior to such tra.ns:action or transactions cease to be 
the beneficial own.exs, in the aggregate, -of at I~ such ntunbet of voting securities 
sufficient to Control the surviviI:'g or reSulting entity of such transaction or transactions; 
or (d) during any period of two (2) consecutive yean, individuals who ZIt the be~g 
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, ­
of such period constituted the board of directors of BSI Parent (together \.Vith any n~ 
dlrectors whose election by the board of directors or whose nom.ination for election by 
the shareholders of BSI Parent was approved by a vote of a majority of the directors then 
still in office who were directors at the beginning of such period or whose election or 

,nomination for election was previously approved) cease to constitute a majority of the 
cfuectors then in office; provided. that in the case of any of clauses (aJ(i1), (b) or (c) above,. 
if the Shares or Partnership Interests held by the Change of Control M~ constitute 
all or substantially all of the assets of the Owlge of Control Member, then such event 
shall not constitute a <::::hange of Control Event, but rather shaD be deemed a Transfer. 
NOtwithstanding the above, (x) no purchase of securities of BSI Parent by Advanced 
MetaIIurgica1 Group N.V. or its Affiliated Persons (collectively, "AMGft) shall constitute 
a Olange of Control Event and a public sale of equity interests in BSI Parent shall not, in 
'and of itself, represerit a Olarige of Control Event. and (y) the acqWsition of beneficial 
ownership of 40% or OlOre of the outstanding shares of SSt Parent by any Person or 
group of re1attd PersoN sha.l1 rorutitute a Ol.ange of Control Event if said position is 
greater than that held by AMG. The Shareholders agree and aclmowledge that.. as of the 
date hereof. the.sale or other transfer of the secwiti~ of BSI to any Person or group·of 
Persons othe:r than an Affiliate of BST constitutes a Transfer rather than a Clange of 
Control ·Event and that any such sale or transfer at a future date would be a dumge of 
Control Event or Transfer, <IS ~e case may be. depending on the circw:nstances at such 
time; 

1.11 ·o.ange of Control Mtmber· means any a.Uiliate of BSl Parent that, directly or 

-",, 
indirectly, owns Sha,re, or a Partnership Interest, so long as the Shares and 
Partnership Interest do not constitute all or substantially aJ1 of its assets; 

the 

1.12 "Oass A Shares· means the Class A shares in ·the share capital of the Company; 

1.13 "Class A Shareholden~ means the registered holders of Class A Shares from time to 

time; 

1.14 -Class B Shares' means the Cas.s B shares in 'the share capital of the Company; 

1.15 "aass B Sbardlolders~ means the registered holders of Class B Shares from. time to 
time; 

, 
1.16 -aosing Date" means the date on which the Class B Shares are issued to OCC GP Co, i 

and a Partnecshlp lntetest is issued to OC'C LP Canco, pursuant to the' Framework I 

A~t I 

1.17 "Company- tneans Quebec Silicon General Partner Inc.~ I 
1.18 "Control" means: 

1.18.1 in relation to a Person that is a corporation. the ownership, directly or indirectly,
of voting securities of such Pe~ carrying more ~~% of the ~oting ri~ts 
attaching to aD voting securities of such Person (Qtialifying Shares In the capttal 
of such Person being deemed to be owned by the Largest shareholder of such 
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Person} or which aTe-sufficient, if exercised. to elect the majority of its board of 
~rectors; 8.J'1Q. 

1.18.2 	 in relation to a Person that is a partnelShip. l.irn.ited partnership, a'\utual fund 
trust, trust or other sitnilar unincorporated entity .or association .of any natu.re~ 
the .ownership. directly or indirectly, DC voting securities of such Person 
[mclu~g the general partner thereof, as the case may be) carrying more than 
50% .of the voting rights attaching to all v~g securities .of such Person 
[tnduding the general partner thereof, as the case O'\8y be) or the ownership of 
D'\Ofe than 50% of other interests or rights entiUlng the hol~er thereof to exercise 
control and direction aver the management and policies .of such Perst:r\. as the 
case may be; and "Controls", "Controlled" and "Controlling" shall have similar 
meanings; prwidL.d that Dow o.emical Company and Coming Incorporated each 
shall be deemed to be a Person in Control of rx;C GP ~ Parent so long as it 
owns at least 50% of the outstanding share capital of DCC GP Co Parent and 
AMG shall be deemed to be a Person in Control of BSI Parent so long as it owns 
at least 40% of the .outstanding share capita! of BSI Parenti 

1.19 	 "DeC GP Co· means Dow Coming Netherlands, B.V., a corporation .organized under 
the laws of the Netherlands; 

1.20 	 "DeC GP c~ PUe:nt~ tnean!l Dow Coming Corporation; 

1..21. 	 "DeC LP Unco· means Dow ,Corning Canada, Inc .• a corporation organized under the 

-~=- (
1.22 	 ''Facility" means the silicon metal facility located at 6500 Yvon-Trudeau Street.. 

Becancour, Quebec. G9H 2V8 (as more fully defined in the Framework Agreement); 

1.23 	 ''Framework Agreem~nt" means the framework agreement. dated as ot August 10, 2010. 
by and among DCC CP CO Parent. BSI Parent and BSL as the same may be amended 
from time to time; . 

1.24 "Goverrunental Authority" means any: (11 Iede.ral., proviru::iaL regionaL local, municipal. 
foreign. internationaL multinational., territoriaL state or other government. governmental 
or pUblic department. central bank, court, t:ribunal.. . arbitral body. statutory body. 
coounission.. board. bureau or agency. domestic or foreign; (li) subdlvision. agent, 
commission. board or authority of any of the foregoing; or (iii) quasi-governmental,. 
private body or regulatory entity exercising any ~egulatory, expropriation or taxing 
authority undeJ", or for the account of, any of !;he forego"ing, including any stock 
exchange.; 

1.25 	 -IFRS· means·International F~ Reporting Standards, as in effect from time to time; 

1.26 nl.aws~ means aD stttutes, codes, treaties, directive-s. ordinances, deaees, rules, 
regulations, municipal by-laws, judicial or arbitral or administrative or ·ministerial or 
departmental or regulatory judgments. orders, decisions. terms and conditions o( any 
grant, approval perzni.ssio{\, authority or license, rul.i:ngs or awards, policies. voluntary 

~1'<1 
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restraints, guidelines, or any provisions of the (oregamg.. of any Govern.tnental 
Authority or self·regulatory entity, in each case which have the force of law, lnduding 
any interpretation ' thereof and any decision. doctrine or reco~tiol\8 from any 
GoVertun2ntal Authority or self-regulatory entity, in each case which. have the force of 
law, and general principles of common and civil law and equitY, in each case whkh 
have the Coree of law; and "Law" means anyone of the foregoing, and the te.nn 

"applicable," with respect to such Law and in the context that refers to one or more 
Persons, rneaI\S that such Law appUes to such Person or Persons or its or their business, 
undertaldng, property, assets or securities and e:tnanaU!s from a Governmental 
AuthOrity or self-regulatory entity having jurisdiction over the Person or Persons or its 
or their busmess, undertaking, property, assets or securities; 

1,'27 	 'rpartnersh.ip~ means "Silidum Quebec Socie~ en comtnandite", in its French language 
version. and -Quebec Silicon Umit:ed Partnership·, in its English language vmion.. 
formed as of August 18, ~O by 8SI and the Cotnpany under the laws of the Province of 
Quebec pur5UaI\t' to the te:ms of a limited partnership agreement, as ~ed and 
restated by the Amended and Re:s1ated Umited Partnership Agreemen.t; 

UB 	 "PartneI$Np Interest" means the interest of a Shareholder or one of more of its Affiliates 
as a spedal pal1ner in the PaItl'1ership consisting of: (i) such Shareholder's or one or 
more of its Affiliates' interest and share in profits, losses, reserves, holdbacks, allocatiON 
and distributions of the Partnership and its common stock (as referred to in ~ CWil 
~ of Qutbec); (ti) such Shareholder's or one or more. of its A1fillates' capital account 
maintained on the books of the Partnership; (iii) sudl. Shareholder's or one or more of its 

i· 	 A1fillates' right to vote or grant or withhold consents or approvals with respect to 
Partnership matters (if any) as provided herein or in the Civil CotU of QutDec; and 
(iv) such Shareholder's or one or more of its Affiliates' other rights, obligations and 
privileges as provided hen:m or in the Citril· Cock of QweDec, and includes units of the 
Partnership; 

1.29 	 "Person" rneans any individual sole proprietorship, partnership, corporation or 
company, with or without share capital, trust, foundation.; joint ventt:u"1! or any other 
incorporated or unincorporated entity or association of any nature; 

, 1.30 	 "Qtulifyiug Share,· means shar~ that a Person ll'Iust hoW to qua.Ufy as a d.frector of the 
I 	 issulng corporation under applicable Law, or ShAres held. by a Person or PersoN (equal 

to no more than.! % of the issued and outstanding share capital of the issuiilg 
corporation) so that·the issuing corporatiot\ has the minimum number of shareholders or 
members·required W\der applicable Law; . 

131 	 "Security lnterest" ·cneans any mortgage, pledge, 3.ssignmcnt by way of security, ~ty 
granted. under the Bank Act (Canada), hYPQthec (legal .or conventional, immovable or 
movable, with or without delivery), pledge, secunty agreement. ftnandng o! any other 
security interest on any property and any and aU similar arrangements, conditiOl"lS or 
encuJl\brances on any property that in .substance secure payment or perfon:nance of an 
obligation, includ..fng any and all similar anangements, conditionS or encumbrances on 
any property under any Law applicable to any Shareholdec; 

http:rpartnersh.ip
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1.32 	 ·Shareholders" mean'J the Oass A Shareholders and the Oass B Shareholders; 

1.33 	 "Sh.a.nholder8 Agreement" means "the shareholders agreement with respect "to the 
Company, dated as of the Qastng Date, among BS!. OCC GP Co and the Company, as 
the same o:u.y be amended from time to ti.me; . 

1.34 	 ftS~.· means the Cas3 A Shares and the Class 8 Shares; 

1.35 	 ·Special Maj ority of the Board" means a majority of the board of diTec:tors of the 
Company which includes at least one Class A Director and one Class B Director; 

1.36 	 "Supply Agreement" means the agreement among the Partnership, BSI and DCC GP Co 
Parent (or their permitted designees), dated as of the Oooing Date, and as the.sa.tne may 
be amended from time to time, regarding the supply and allocation DC silicon metal 
outpu~ from. the Business (as defined in the AJ:nended and Restated limited Partne:rshi.p 
Agreement); 

1.37 	 "Transfer" means; in respect of Shares. a·transfer, we, exchange, assignment. ~tion of 
a Secu:ritY Interest or other ~bra.nre or disposition. including the grant of an option. 
or other right. whether d1n!ct1y or indirectly through the transfer of equity interests o(an 
Affiliaw substantially all of whose asse~ ate comprised of a Partnership Jnte:rest or 
Shares. whether voluntarily, involuntarily, by operation of law Or pursuant to • merger, 
consoUcbtion or similar business combination, 01 or in relation to such Shares; provided. 
that (i) a t::rans!er of equity interests in BSt Parent shall not be deemed. a Transfer 
(although' may repr~t a Ot.ange of Control Event). (ii) a transfer of the equity interests /' 

. of OCC GP Co. Par~t shall not be deemed a Transfer, (ii:!) a reorganization involving B5l 
and BSI Parent whereby BS! is merged or wound-up into SSt Parent shall not be deemed 
it Transfer and ~ reorganization of OCC GP Co and OCC GP Co Parent (or one of its 
Affiliates) whereby oce GP'Co is merged or wOW'td-.up into DCC GP Co Parent (or one 
of its Affiliates) shall not be deemed a Transfer and (iv) ''Transferred'', -tr.tnSferred·, 
1'ransferor" and "Transferee- each have a correlative meaning. The tangoing 
notwithstandillg, the' grant of a Security Interest in Shares to a financial institu~ in 
connection with any bo1uJ fok loan to a Shareholder or its Affiliates from such fina.ncia1 
i.J:IstibJtion in which such financial institution does not have the power to .vote or d.ispose 
of such Shares other than in case of a defaalt caused by the action or inaction of such 
Shareholder, and, in such c:ase, such firia.nci:al institution holds the Shares subject to the 
tErms'and conditions of the Amended and· Restated Li:cnited Partnership Agreement and 
the Shareholders Agreement and which Security Interest shaD be automatically released 
upon a Shareholder's or one of its Affiliate's excrtise of any call rights under 
Sections 10.7 and 16.5 (or any successor provisions) of the Amended and Restated 
I.imited Partnership Agreement, shaD not be ~eemed a Transfer. 

2. 	 DrvIDENDS 

2.1 	 The Class A Shareholders and Oass B Shareholder$ wiD be entitled to receive dividends 
if. as and when declared by the board o( directors of the Company out of the iIIssets of 
the Company properly appHcable to the payment ·of dividends, in such 3JrOunts and 
payable in such ~ as the board "Of directors may from time to time determine, 

'106ll'SU >"1 
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provided that no dividends may be declared or paid on either class of Shares without 
the ~eclaration or payment. alii the case !Ny be, of an .equaJ div'idend per Share on the 
other class of Shares. The Oass B Sha.re:holders shall have the right to !!led to receive 
paymet:tt of any dividend in US dollars In the US, dollar equivalent amount 

3. 	 PARTICIPATION uPoN LIOUIDATION. DISSQUmON OR WINDING-up 

3.1 	 In the event of the liquidation, dissolution or winding-up of the -Company Or other 
distribution of assets of the Company among its shareholders for the purpose of 
windbtg up its affairs, the Oass A SharehoJders and Oass 8 Share.holdet$ will be 
entitled to participate in the distnbution on a pari passu basis. 

4. 	 VOTING RIGHTS 

4.1 	 The CLass A Shareholders and Oass B Shareholders will be entiUed to receive notice of 
and to attend all annual and special meetings of the sl'weholden of the Company and to 
one yote in respect of each Share held at aD such meetings. with the exception- of 
meetings at whJch. in acroTdance with these provisions or applkable Law, ·only the 

. holders o( one class of ~ are entitled to vote, in which case only the holders of that 
class of Shares wiD be entitled to receive notice of. attend and vote at such meeting. 

5. 	 ELECTION OF DIRECTORS 

S.l 	 Until the OCCWTence of a O1ange of Board Representation Event 

5.1.1 	 the ·Oass A Shareholders shall be requited, '1oting separately as a class, to 
nominate and elect directors of the Company such that, at any given time, 
exactly three directors of the Company have been nominated and elected ,by the 
Oass A Shareholders (the ·Ous A Directors"); and 

5.1.2 	 the Class B Shareholders shall be .required.. '1oting seParately as a class, to 
nominate and elect directors of the Company such that. at any given time, 
exactly ~o directors of the Company have been nominated and ~ed by the 
Oass B Shareholders (the ~Oass B Directors,,). 

5.2 	 Upon the occurrence of a Otange of Board. Representation Event 

5.2.1 	 the number of Class A Directors that Oass A Shareholders shall be required to 
nominate and eled. purntant to this Section 5 3hal1. be reduced from three to two 
and the number of Class B Directors that Oass B Shareholders shall be required 
to nominate and elect pursuant to this Section 5 shall be increased from tw"o to 
three; and 

5.2.2 	 if the Oass A Shareholders .do not procnptly remove a Oass A Dire.ctDr upon the 
OCCUlTence of a Olange of Board Represeruation Event, the Class B Shareholders 
shall be entitled to remove anyone of the OM:! A Directors in order to reduce 
the number o( directors nominated and elected by the Oass A Shareholdus from 
thre-e to two. 



-8­

5.3 	 The OMS, A Shareholders may remove a d.ass A DireCtor and the am B Shareholders 
may remove a Class B Director, and nominate and elect a replacement director, at any 
time, by wTitten notice to the holders of the other class of Shares', U a director should be 
or become unavailable to serve or otherwise fail to vote or act as a director to carry out 
the ten:ns of the Shareholders Agreement.. then, at the written request of the holders of 
either class of Shares, the holders of the class of Shares whose director has not acted will 
immediately designate by notice in writing to the holders of the other class of Shares and 
nominate and elect an indi....idual to serve as a replaceme.l"'lt director to carry out the 
ren:ru: of the Shareholders Agreement. 

5.4 	 To the extent that any Shareholder fails to elect the requiIed number of direcrors, the 
six.e of the board of directors shall be automatically adjusted ro reflect such failure (but 
onl-y for so long as such failure continues) and the provisions of Section 6 shall not be 
applicable for so long as such Shareholder has failed to elect any directors. 

6. 	 SIGNIFICANT CORPORATE ACfIQN 

6.1 	 The foilowing actions of the Company may only be taken aite.r obtaining the approval of 
a Special Majority of the Soard: 

6.1.1 	 Terminntiml, LiquidatWn or Dissoluticm. Except as otherwise provided in the 
Shareholders Agreement, any action or steps to terminate, d.1.ssolve, wind-up or 
liquidate the Company or the Partnership, inchtding the filing' of any petition 
under the appllcable bankruptcy or insolvency laws; 

( 
6.1.2 	 Acquisitions. Any action or steps to have the Company ox the Partnership acquire 

(by merger, consolidation, or acquisition of equity or assets) any corporatioI\, 
partnership or ot.'er business organization or division. thereof; 

6.1.3 	 FormatWl1 of Suh""!iarie:;. The formation of any subsidiary by the Company; 

6.1.4 	 Annual Budgets. The approvat'or material modification of the annuai operating 
and capital budget of the Partnership and of the Company (the "Annual 
Budget"); 

6.1.5 	 Cnsh Cu.lli. The adoption or roodlfication of any cash-<all forecast of the 
Partnership and the effecting of .any cash calls by the Partnership, other than as 
contemplated in the Annual Budget or the provisions of the Amended and 
R~redUntiredP~~rupA~t 

6.1.6 	 Intel1ect.oo Properly. The sale, disposition, license, transfer or encumbrance by the 
Partnership of any .material intellectual property; 

6.1.7 	 Change to Partnership's Operations. A change to the Partnership's operations that 
would materially adversely affect the overall output or production levels 01 the 
products contemplated by the Supply Agreement (without the consent of the 
relevant third parties to the various outPut agreements); 

http:Intel1ect.oo
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6.1.8 	 Acquisition aT' Sale of Asstts. The acquisition. sale, lease or disposition of any 
material assets by the Company or the Partnership which, individually "or in the 
aggregate, have a value of o~et $500,000, individually, or $2.000,000 in the 
aggregate i;n any twelve-month period, except (i) as contemplated in the Annual 
Budget. or (ti) (or acquisitions, sales, leases or dispositions in the ordinary course 
of business; 

6.1.9 	 Jndlb~dNs$. Any borrowing of money by the Partnership or by the COmpany or 
the issuing o.f pronUsSOl")' notes, evidences of indebtedness or other negotiable or 
non-negotiable i:nstrw:nents by the Partnership or the" Company (except for 
working capital borrowings in the ordinary course of business) and.. in each case, 
the aggregate c:xmsi.de:l'3bon therefor exceeding $.?OO,CXX), other than as 
contemplated in the A.nnual Budget (If pursuant to a facility or facilities then in 
elled); 

6.1.10 	 ContractualObhgalioru. The entering into of any agreement by the Company or 
the Partnership (other than purchase orders in the ordinary course 01 business) 
with annual payment obligations expected to exceed. SSOO,{XXl or .....hich has a 
dtuation of three years Or more and under which payrne:nt3 are expected to 
exceed $1,.500,000 in th~ aggregab! or the entering into by the Company or the 
Parb1ership of any power supply ~ment Of coUective bargaining agreement,. 
other than as contemplated. in the Annual Budget 

6.1.11 	 Guarantees, Loans. The &.SSUq\ption.. guarantee or endorsement of the obligations 
of 'any other Person by the Com~y or the Partnership, or the ma.king by the 
Company or the Partnership of any loans, advances or capital contributions, or 
investments in, any other Person,.. other than short-term investments of cash on 
hand in the ordinary course .of business; 

6.1.12 Diui.dntds tm.d Distribution.s. The declaration. setting aside or payment of any 
dividend or othel distnbution to equity-holders by the Company or the 
Partnership; irrespective ofthe fonn of such d,ivideri.d or distribution,. other than 
cc.rtain special distributions expressly perm.itted. by the AJne:nded and Restated 
LUnited Partnersh.J.p A~t, d.istrfbutions for the payment of taxes in 
accordance with the Amended. and Restated l.imited Parl:rtersh.ip Agreement or 
otherwise pursu.ant to dividend O'r distribution policies .agreed to by the 
Shareholders from t:ime to time; 

6.1.13 	 Stttlemmt of Debt. The repurchase or redemption by the Company or the 
Partnership of any security or debt (except to the extent such debt is due 
according to its terms) other than the Note (as defined in the A.tne:nrlM and 
Restated LUnited Partnership Agreement); 

6.1.14 	 lsruana of So:uritUs. The issuance or sale by the Company 01 the Partne.rship of 
any security. the registration of any security W"lder the Securities Ad (QaEbec) 01 

the grant of re~t:ration rights with respect to any security; 

http:Parl:rtersh.ip
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6.1.15 	 RelD.rul Party T~. The entrance into by the Company or the Partnership 
of any t::ransaction or series of reJated I:ran$actions wittr a vaJ,ue greater than 
5500,000 with any ~older or partner of the Partnership or any of their 
Affiliates {other than pursuant to an existing agreement contemplated by the 
Framework Agreement to remain in effect foUowing ~ closing thereunder or 
any Ancillary Agreement (as defined in, the Framework Agreement)) or any 
amendment of an existing agreem.e:nt; 

6.1.16 	 Guarantee IJy Ute partntrsJUp.. The entrance into any agreements where the 
Company Qr the P.:.............~hfo is, rlir«t!.y or iru;lirecdy, assv..tning respOnst1:ility for 
the performance of any oblIgation oi :,,'-.~ ?artners of the Partnership or 
Shareholders or any of their Affiliates, as applicable; 

6.1.17 	 AI!ltn.dment 10 Organizatiorutl Documents. The amendment of any pro";"':-,=, of the 
Company's organizational documents; 

6.1.18 	 Utigation: The settle.r:nent of any litigation to whidt the Company or the 
Partr'lership is a party for an amount in excess of S750,OOO or on terms which may 
reaSonably have a material adverse effect on the Partnership's ability to perform 
its obligations under the Supply Agreement; 

6.1.19 	 Accounting. Any material change in accounting or tax practices of the Company 
or the Partnersrup, except as may be required by applicable Law or in connection 
with the convl!rsion to lFRS as of Jan\lary 1, 2011; 

6.1.20 	 Auditors. Any change in the auditors of the Company or the Partnership; and 

6.1.21 	 Compensation. Any material increase in the compensation or benefits of any 
officer of the Company. 

7. 	 PROHIBmQN ON TRANSFER 

7.1 	 POl' a period of five (5) years after the: Oasing Date, no Shareholder shall Transfer all or 
at\y of its Shares except with the prior written agreement of the other Shan>.holder 
(which consent may be withheld for any or no reason), except as provided. in 
Section 12.1. In addition. except as provided in Section 12.1. no Shareholder may at any 
time Transfer less than all of its Shares. All permitted Transfers (other than Transfers· 
contemplated by Section 12.1) are suPject to a corresponding Transfer of aU of a 
Shareholder's (or, as applicable, its Affiliate's) Partnership Interest and.. except where 
o~ expressly ·pro1/i.ded, il3 (or, as applicable. . its Affiliate's) rights and obligations 
under the Supply Agreement For the purposes of Secti~ 7, S, and 9, all r'eferences to a 
Transfer of Shares shall be deemed. to include, except where otherwise expressly 
proyided, a corresponciirlg Trnruier of suq. Partnership ln~t and rights and 
obligations under the Supply Agreement. SinUlarly, for p~ses 01 Sections 10 and 11, 
all references to ~es shall be deemed to include, except where otherwise exp~y 
provided, such Shareholder's (or, as applicable, its Affiliate'~) Partnership Interest and 
rights and obUgations under the Supply Agreement To·the extent that the provisions of 
SectIons 7, 8, 9, 10 or 11, however, are not,. [or any reason. deemed applicable to such 

I 
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Shareholder's (or, as applicable. its Affiliate's) Partnership Interest and rights and 
obligations under the Supply Agreement. then the provisions of Sections 7, 8, 9, 10 and 
11 shall still be deemed to apply to the Shares. En addition. to the extent that a 
Shareholder and/or any of its Affiliates·has IIgreed to other restriCtions on Transfer that 

. may be contained in the ~eholders Agreement or the Amended and Restared llm.ited 
Partnership Agreement, which are in full force and effect,. no Transfer of Shares may be 
effected by such Shareholder unless the Transfer complies with such other restrictions. 
Furthermore, to· the extent tNt such restrictions are in full lorce and effect and the 
Transfer complJes with such rE!$trictlons, then the provisions of Sections 1, 8, 9, 10 and 11 
&haIl a..lso be deemed to have been compUed with. 

7.2 	 Notwithstanding anything herein to the cqntrary, no Shareholder shall be entitled to 
Transfer any Shares at any time if such Transfer would violate applicable Laws. 

7.3 	 Any pwported Transfer by a Shareholder 01 all or any of its Shares other than in 
lI.a::ordaoce with the Shareholder Agreement and these provisions shall be nullll1'ad. void, 
and the Company shall refuse to recognize any such Transfer of such Shares for any 
purpose and shall not reflect in the Register any change in ownetship of such Shares 
pursuant to any such Transfer. 

7.4 	 For the purposes of. this Section 1, referen~ to a Shareholder shall mean a Shareholder 
and any of its Affiliates that hold Shares isrued to them by the Company or transferred 
to them by an Afiiliat2 in accordance with ,these provisions. 

B. 	 RlGHTS OF FIRST REFUSAL 

8,1 	 Following the S-year period immediately following the Closing D~te, if a Shareholder 
desires to Transfer all (but not less than all) of Its Shares and such Shareholder,shall have 
received a bo~ fide written propooal from a third party to acquire It:! Shares which 
othenvise complies with these provisions (a "1'hird Party Off~, then the Transfer shall 
be permitted as provided herein. subject to a right of first refusal in favor of the other 
Shareholder in accordance "Yith the following provisions: 

8.1.1 The tr&.Nferrlng Shareholder shall provide the other Shareholder having a right 
of first refusal under this Sectiort 8.1 with written notice (an · Offer Noti!=e") of its 
desiIe to Transfer Its Shares. The Offer Notice shaD state that such Sh.artholder 
wishes to Transfer its Shares, the ~ and identity of the transferees, the 
proposed purchase price for its ShaIes and any other tenns and conditions 
material to the sale set forth in the bona fide offer and contain a copy ot the bona 
fide offer. 

8.12 	 The other Shareholder shaD have a period of up to thirty (30) days toJ.lc,\ving 
receipt ot an Offer Notice from the transferring Shareholder to elect to purchase 
(or to cause one of its Affiliates to elect to purchase) all of such, transferring 
Shareholder's Shares on the terms ~d conditi'ons set forth in the Offer Notice, by 
delivering to the transferring Shareholder a written notice of such election. 
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8.1.3 	 Ii the ather Shareholder elects to pun:hase (or to C:aU:S¢ OM or more of its 
Affiliates to elect to 'purcimse) aD of the Shares which are the subject of the 
TIrird*Parly Offer, on the: ~n:n.s <t-"1d e.:mditioN set forth in the Offer Notice 
within the. applicable:3i).day period. sud'i purcimse shall be coruru:mmated wit:h.U'l 
three months (or such longer period as may be re:a,9Onably required to obtain any 
nece.ssary regulatory i\pproval) lilie:r the date on which the purchasing 
Shareholder notifies the transferring Shareh()~der of such eleCtion. 

8.1.4 	 If neither the other Shareholder nor any of its Affiliates elects to purchase.. in the 
aggregate, 'all of the ~erring Shareholder's ~ on such te1'O"JI: and 
conditions within such 1rcitial ,3(l...d.ay period.. the t:ransierring Shareholder may 
Transfer such Shares to the proposed transferee at any lime withm siX monL"u 
following such period on "'"'" and <OIttlili<m5, including purcimse price, 00 

II1Q.te favorable to the b:'an$!eree than those sped£.ed in the Offer Notice. 

8.2 	 for the pu.rposes ot this Section S, reference to a Shareholder shall mean a ShatehoJde:r 
and any of its AffiI..tate8 that hold Shares that were i.ssued to them. by the Company or 
transferred to them by art Nfiliate in accordance with these: provisioru. 

9. 	 rAG ALONG RIGHTS 

9.1 	 li, followmg the ,5 year period ilmnediate1y following the dosing Data and after 
complying with the conditions of Section 8.1, a 'Sharehold.et proposes to accept €I: 

Th.ird~Party (){fe.r, the other S~o!'der may l!'(erc:Ise tag..along rights with respect to its 
Shares in accordance with the fQUaWlng provisions (;my such Sha.rehQtder exerci.Si:ng 
such rights, a "Tagging Sh.ueholdei:"). 

92 	 The Tagging Shareholder shall have a period Of ten (10) days follO"Ning the expiration 01 
the period.:in which it must demn:nine whether. to elect to purclulse all of the transferring 
Shareholder's Shares pursuant to Section 8.1..2 within which to elect: (and if so, to 
provide the transferring Shareholder with, an .i.rre:vocabte wri~ notice to that e.ff'ect) to 
sell its Shares- ot) the same terms, conrudOttS and price ~ Share to the pr~ 
Transf~. If the t:ransferring Shareholder is unable to cause the pro~ TmWert:ffi to 
p=:hase all the Shares p,opooed to be TnuWerred by the _erring SIwehow.r and 
the- Tagging Shatehold.~" then me ttaru.£er:ring Sh.ateholder may not make: such Transfer. ' 
The _=ing SharehoWer ,hall have a period of sixty (00) claY' loUowing me 
expiration of the 10-day period mentioned above to ;will an the: Shares agteci to be 
purcltased by the Shareholder, on the payment tertrlS specified in the Third~Party Offer. 
The sale of the Tagging Shareholder's Shares shall OCCUI si.t:nu1taneously with the sale of 
the tra.nsferr:i.ng Shareholder's Shares, 

9,3 	 The Tagging Sharehoider shaD agree to (1) make substantially the same represe:ntations 
and warranties to ~ T!'ilt\!I.ft'ltee with respect to ltsclf and related items as the 
transferring Shareholder makes with respect to itself and related items in conn~on 
with the Transfer, (0) substantially the sanu:: covenants, indemnities and agreements 
with respect to itseI1 and related It.et.ns as agreed try the transfe:trin,g Shareholder W:(th 
respect to t'he.t.nselves and related items in ~on with the Transfer (other t.han any 
non-compEtltton or siuti.1ar agreements or covenants mat would bind such Tagging 
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Shareholder or il:S AffiliateS), and (ill) substantially the same terms and conditions to the . 
Transfer of Shares as the transferring Shareholder agrees. Notwithstanding the 
foregolng, however, all such representations, ' warranties, covenanl3, indemnities and 
agreements shaD be made by the Tagging Shareholder and the traru:fening Shareholder 
severally and not fointly. NOtwithstanding anything herein to the con~ry, there shall 
be no liability on th~ part of the tra.r\Sferring Shareholder in the event that the proposed 
Transfer shall not be conswnmared for whatever reason. Whether a sale of the Shares is 
eifected by a traNferring"Shareholder shall be in the sole d.l.scretion of S\lth transferring 
Shareholder. 

9.4 For the purposes of this Section 9, reference. to a Shareh,?lder shaD mean a Shareholder 
and any of i3 Affiliates that hold Shares issued to them by the Company or transferred 
to them by an Affiliate in accordance with these provisions. 

10. PUT RIGHTS UPON A OIANGE OF CONTROL EVENT 

10.1 A put right in favor of the dilS3 BSlw'eholder with respect to its Class B Shares: shall be 
applicable in accordance with the IoUowing provisions if BSI Parent or a Olange of 
Control Member is the subject of a OUlnge of Control Event. 

10.1.1 In the event that the Oass B Shareholder elects to sell its Oass B Shares to the 
ClaSs A ~older in accordance with this Section 10, the Class B Shareholder 

. (or It! AffilIate) shall have the right at ib sole option. to retain all or a.ny portion 
of its rights (and the corresponding obligations) W\der the Supply Agreement for 
a period of up to two (2) years, with. any amendments or modifications as may be 

"\ mutually agreed to by the Shareholders . 
.I 

10.1.2 In the event the qass B Shareholder is interested in the possIbility of selling its 
Class B Shares to the Class A Shareholder, the Qass B Shareholder shall notify 
BSI Parent or such Change of Control ~, as applicable. that it wishes to 
cons:idez such it sale of its Shares in the rilanner described below in this ~on. 
provided that such notice must be provided within thirty (30) Business Days of 
the date the Class B ShaIeholder rettived the Put Notice (as defined in the 
Amended and Restated Umited Partnership Agreement and the date that such 
notice of consideration of a sale is provided by the Oass B Shareholder, or, it no 
notice is given.. the date on which the Class 6 Shareholder first learns that such 
an event has 0CC"W"Te<i. the ·Put Trigger Dilt~'1- The fair: ~ket vi!tllle of the 
Class B Shareholder's Shares (the "Valuation Price") shall be detertnlJ-led in 
a.ccordance with Section 10.6.3 (or any successor provision) of the Amended. and 
Restated Umited Pa,;tnershlp Agreement The Qass B Shareholder shaD have up 
to fifteen (15) days following the determination of the Valuation Price to elect to 
sell all of its Shares to the Oass A Shareholder for an a.J:nount in cash equal to the 
Valuation Price by delivering to BSI Parent or O\ange of COntrol Membet, as 
applicable, a written notice of such election within such tS-day period. 

10.1.3 1£ the Oass B Shareholder elects to seD its Shares to the Qass A ShaIeholder, the 
closing of the sale of its Shares, fot an amount in cash equal to the Va1\.IAtion 
Price, shall occur within thirty (30) days of delivery to SSt Parent or Olange of 
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Control Member, as applicable. of the written notice 01 such election as provided 
in Section 10.1 .2, or such longer period as may be required to permit receipt of 
any required regulatory approval and such closing sha.l1 be conditioned on the 
closing of the ~ of Control Event (to the extent that such Change of Control 
Event has not already occurred). At the closing of the ~ctiOl\'5 ~ntemplated 
by this Section 10.1, the Shareholders shall execute all docw:nent3 reasonably 
required to effectuate such transactions. NOtwithstanding anything herein to the 
contrary, there shall be no liability on the part of BSI Parent Or Change of Control 
Member, as applicable, in the event that the Olange of Control Event shaD not be 
consummated for whatever reason, and whether BS1 Parent or '!- Cbange of 
Control Member consummates a transaction constituting a O\ange of Control 
Event shall be in the sole discretion of BSI Parent or such O1ange of Control 
Member, as applicable. 

]0.2 	 For the purposes of tNs Section 10, reference to the Class A Shareholder or the Oass B 
Shareholder shall mean a Oass'A Shareholder or a ~.R Shareholder, as applicable, 
and their respective Affiliates that hold Shares issued to them by the Company or 
transfenro to them. by an Affiliate in aocordance with these provisjons. 

11. 	 OrnER CALL IUG!{TS 

11.1 	 A Sharehoide:r or one of its Affiliate!! (the ~Calling Slurdlolde::rj shall be entitled ~ 
exems.· rights rCall Righ"') to purchase all of the Shares of the other Shareholder (the 
~Called Shares,,), at a price equal to the Valuation Price of the Caned Shares as follows: 

11.1.1 	 The Oass B Shareholder shall have Call Rights upon any failure by the Oass A 
Shareholder, following'liI:nely delivery by the Oass B Shareholder of notice of its 
intent to sell its Shares pursuant" to Section 10,1.2, to comply with its obligations 
under 5E;ctIon 10.1 within the 3(klay period provided far in Section 10.1.3; 
provided that, following such sale, the Oass A Shareholder (or its Affiliate) shall 
have the right. at its sole option. to retain aD or any portion of its rights (and the 
corresponding obligations) under the Supply Agreement for a. period of up to 
two (2) yutS,.,....;.th any amendments or modifications as may be mutu.a.l1y agreed 
by the Sharehold.". 

11.12 A SharehoJder shall have Call Rights uPon any continuing and material failure 
by the other Shareholder or its Affiliates to (a) pay for output taken under the 
Supply .Agreement or (b) make the Partnership whole for a (ailure to take output 
under the Supply Agreement. all in accordance with the terms of the Supply 
Agreet1\ent provided. that,. if such failure to payor make whole is as a result of a 
dispute as to the amoWlt due. such. Call Right: shall not be exercisable uni£ss and 
until the dispute is resolved in accordance with the dispute resolution 
procedures set forth in the Supply Agreement and such Shareholder remains in 
default. 

11.1.3 	 If a Shareholder elects to call the Called Shares as permitted hereunder, the 
closi;ng of the sale of the Called. Shares, for an amount in cash equal to the fair 
market value of the CaIIed Shares (determined in accordance with Section 10.7(d) 
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(or any successor provision) of the Amended and Restated Limited Partnership 
Agreement), shall occur within thirty (30) days of delivery to the selling 
Shareholder of a written notice of such election. or such longer period as may be 
required to pennlt receipt of any required regulatory approval At the closing of 
the transactions contemplated hereby, the Shareholders and their appUcable 
A.ffi.llates shall execute aU docwnents reasonably requi.red to effectuate such 
transactions, including. as applicable, the ,substitution of the Calling Shareholder 
(or ·its AffUia'te) as: the shareholder in the General Partner. the Partner in the 
Partnership and the party entitled to aU of the selling Shareholder's output unde: 
!lie Supply Agreement 

112 	 For the purposes of this Section 11, reference to a Shareholder, the Oass A Shareholder 
or the Qass "B Shareholder shall mean a Oass A Shareholder or a Oass 8 Shareholder, as 
applicable, and their respective AIfiliate9 that hold Sha.res i.ssued to them by the 
Company or transferred to them by an Affiliate in accordance with these provisions. 

12. nt,wSFER$ TO AFFIUATfj 

12.1 Notwithsa.nding anything.herein to the contrary, my Shareholder may Transfer any 
~ to an Aifillate of such Shareholder. 

13. RIGHTS AND OBUGATIONS Of TltANSFEREES 

I 

13.1 Any Transferee of Shares pursuant to a Transfer made in accordance with these ­
provisions shall be required, at the time of and as a condition to such permitted 
Transfer, to become a party to the Shareholders Agreement by executing and delivering· 
such documents as may be necessary, in the reasonable opinkm of the non-transferring 
Shareholder, to effect such matters, whereupon such Transferee will be admitted as a 
Shareholder for all purposes of the Shareholders Agreement.: Upon such permitted 
Transfer and admission. such Transferee shall be ~titied to receive distributions and 
allocations of income, gain, loss, deduction, credit or similar JteIX\.$ to which the 
transferring Shareholder woUld be entitled with respect to such Shares and shall be 
entitled to ~ercise any of the other righ!3 of a Shareholder with respect to such 
tral'\sferring Shareholders Shares. 
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