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Motion by the applicants for the approval of their proposed bidding process and Sale Agreement.
The applicants had been granted CCAA protection and were involved in insolvency proceedings in
four other countries. The Monitor approved of the proposal. The bidding process set a deadline for
bids and involved an auction. The Sale Agreement was for some of the applicants' business units.
The applicants argued the proposal was the best way to preserve jobs and company value. The pur-
chaser was to assume both assets and liabilities. There was no formal plan for compromise with
creditors or vote planned.

HELD: Motion allowed. The CCAA was flexible and could be broadly interpreted to ensure that its
objectives of preserving the business were achieved. The proposal was warranted and beneficial and
there was no viable alternative. A sealing order was also made with respect to Appendix B, which
contained commercially sensitive documents.
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ENDORSEMENT

G.B. MORAWETZ J.:--
INTRODUCTION

1 On June 29, 2009, I granted the motion of the Applicants and approved the bidding proce-
dures (the "Bidding Procedures") described in the affidavit of Mr. Riedel sworn June 23, 2009 (the
"Riedel Affidavit") and the Fourteenth Report of Ernst & Young, Inc., in its capacity as Monitor
(the "Monitor") (the "Fourteenth Report"). The order was granted immediately after His Honour
Judge Gross of the United States Bankruptcy Court for the District of Delaware (the "U.S. Court")
approved the Bidding Procedures in the Chapter 11 proceedings.

2 I also approved the Asset Sale Agreement dated as of June 19, 2009 (the "Sale Agreement")
among Nokia Siemens Networks B.V. ("Nokia Siemens Networks" or the "Purchaser"), as buyer,
and Nortel Networks Corporation ("NNC"), Nortel Networks Limited ("NNL"), Nortel Networks,
Inc. ("NNI") and certain of their affiliates, as vendors (collectively the "Sellers") in the form at-
tached as Appendix "A" to the Fourteenth Report and I also approved and accepted the Sale
Agreement for the purposes of conducting the "stalking horse" bidding process in accordance with
the Bidding Procedures including, the Break-Up Fee and the Expense Reimbursement (as both
terms are defined in the Sale Agreement).

3 An order was also granted sealing confidential Appendix "B" to the Fourteenth Report con-
taining the schedules and exhibits to the Sale Agreement pending further order of this court.

4 The following are my reasons for granting these orders.

5 The hearing on June 29, 2009 (the "Joint Hearing") was conducted by way of video confer-
ence with a similar motion being heard by the U.S. Court. His Honor Judge Gross presided over the
hearing in the U.S. Court. The Joint Hearing was conducted in accordance with the provisions of the
Cross-Border Protocol, which had previously been approved by both the U.S. Court and this court.

6 The Sale Agreement relates to the Code Division Multiple Access ("CMDA") business
Long-Term Evolution ("LTE") Access assets.

7 The Sale Agreement is not insignificant. The Monitor reports that revenues from CDMA
comprised over 21% of Nortel's 2008 revenue. The CDMA business employs approximately 3,100
people (approximately 500 in Canada) and the LTE business employs approximately 1,000 people
(approximately 500 in Canada). The purchase price under the Sale Agreement is $650 million.

BACKGROUND

8 The Applicants were granted CCAA protection on January 14, 2009. Insolvency proceedings
have also been commenced in the United States, the United Kingdom, Israel and France.

9 At the time the proceedings were commenced, Nortel's business operated through 143 sub-
sidiaries, with approximately 30,000 employees globally. As of January 2009, Nortel employed ap-
proximately 6,000 people in Canada alone.

10 The stated purpose of Nortel's filing under the CCAA was to stabilize the Nortel business to
maximize the chances of preserving all or a portion of the enterprise. The Monitor reported that a
thorough strategic review of the company's assets and operations would have to be undertaken in
consultation with various stakeholder groups.
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11 In April 2009, the Monitor updated the court and noted that various restructuring alterna-
tives were being considered.

12 On June 19, 2009, Nortel announced that it had entered into the Sale Agreement with re-
spect to its assets in its CMDA business and LTE Access assets (collectively, the "Business") and
that it was pursuing the sale of its other business units. Mr. Riedel in his affidavit states that Nortel
has spent many months considering various restructuring alternatives before determining in its
business judgment to pursue "going concern" sales for Nortel's various business units.

13 In deciding to pursue specific sales processes, Mr. Riedel also stated that Nortel's manage-
ment considered:

(a) the impact of the filings on Nortel's various businesses, including deterio-
ration in sales; and

(b) the best way to maximize the value of its operations, to preserve jobs and
to continue businesses in Canada and the U.S.

14 Mr. Riedel notes that while the Business possesses significant value, Nortel was faced with
the reality that:

(a)  the Business operates in a highly competitive environment;

(b) full value cannot be realized by continuing to operate the Business through
a restructuring; and

(c) inthe absence of continued investment, the long-term viability of the
Business would be put into jeopardy.

15 Mr. Riedel concluded that the proposed process for the sale of the Business pursuant to an
auction process provided the best way to preserve the Business as a going concern and to maximize
value and preserve the jobs of Nortel employees.

16 In addition to the assets covered by the Sale Agreement, certain liabilities are to be assumed
by the Purchaser. This issue is covered in a comprehensive manner at paragraph 34 of the Four-
teenth Report. Certain liabilities to employees are included on this list. The assumption of these lia-
bilities is consistent with the provisions of the Sale Agreement that requires the Purchaser to extend
written offers of employment to at least 2,500 employees in the Business.

17 The Monitor also reports that given that certain of the U.S. Debtors are parties to the Sale
Agreement and given the desire to maximize value for the benefit of stakeholders, Nortel deter-
mined and it has agreed with the Purchaser that the Sale Agreement is subject to higher or better
offers being obtained pursuant to a sale process under s. 363 of the U.S. Bankruptcy Code and that
the Sale Agreement shall serve as a "stalking horse" bid pursuant to that process.

18 The Bidding Procedures provide that all bids must be received by the Seller by no later than
July 21, 2009 and that the Sellers will conduct an auction of the purchased assets on July 24, 2009.
It is anticipated that Nortel will ultimately seek a final sales order from the U.S. Court on or about
July 28, 2009 and an approval and vesting order from this court in respect of the Sale Agreement
and purchased assets on or about July 30, 2009.
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19 The Monitor recognizes the expeditious nature of the sale process but the Monitor has been
advised that given the nature of the Business and the consolidation occurring in the global market,
there are likely to be a limited number of parties interested in acquiring the Business.

20 The Monitor also reports that Nortel has consulted with, among others, the Official Com-
mittee of Unsecured Creditors (the "UCC") and the bondholder group regarding the Bidding Proce-
dures and is of the view that both are supportive of the timing of this sale process. (It is noted that
the UCC did file a limited objection to the motion relating to certain aspects of the Bidding Proce-
dures.)

21 Given the sale efforts made to date by Nortel, the Monitor supports the sale process outlined
in the Fourteenth Report and more particularly described in the Bidding Procedures.

22 Objections to the motion were filed in the U.S. Court and this court by MatlinPatterson
Global Advisors LL.C, MatlinPatterson Global Opportunities Partners III L.P. and Matlin Patterson
Opportunities Partners (Cayman) III L.P. (collectively, "MatlinPatterson™) as well the UCC.

23 The objections were considered in the hearing before Judge Gross and, with certain limited
exceptions, the objections were overruled.

ISSUES AND DISCUSSION

24 The threshold issue being raised on this motion by the Applicants is whether the CCAA af-
fords this court the jurisdiction to approve a sales process in the absence of a formal plan of com-
promise or arrangement and a creditor vote. If the question is answered in the affirmative, the sec-
ondary issue is whether this sale should authorize the Applicants to sell the Business.

25 The Applicants submit that it is well established in the jurisprudence that this court has the
jurisdiction under the CCAA to approve the sales process and that the requested order should be
granted in these circumstances.

26 Counsel to the Applicants submitted a detailed factum which covered both issues.

27 Counsel to the Applicants submits that one of the purposes of the CCAA is to preserve the
going concern value of debtors companies and that the court's jurisdiction extends to authorizing
sale of the debtor's business, even in the absence of a plan or creditor vote.

28 The CCAA is a flexible statute and it is particularly useful in complex insolvency cases in
which the court is required to balance numerous constituents and a myriad of interests.

29 The CCAA has been described as "skeletal in nature". It has also been described as a
"sketch, an outline, a supporting framework for the resolution of corporate insolvencies in the pub-
lic interest". ATB Financial v. Metcalfe & Mansfield Alternative Investments Il Corp. (2008), 45
C.B.R. (5th) 163 (Ont. C.A.), at paras. 44, 61, leave to appeal refused, [2008] S.C.C.A. No. 337.
("ATB Financial").

30 The jurisprudence has identified as sources of the court's discretionary jurisdiction, infer
alia:

(a) the power of the court to impose terms and conditions on the granting of a
stay under s. 11(4) of the CCAA,;

(b) the specific provision of s. 11(4) of the CCAA which provides that the
court may make an order "on such terms as it may impose"; and
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(¢c) the inherent jurisdiction of the court to "fill in the gaps" of the CCAA in
order to give effect to its objects. Re Canadian Red Cross Society (1998), 5
C.B.R. (4th) 299 (Ont. Gen. Div.) at para. 43; Re PSINet Ltd. (2001), 28
C.B.R. (4th) 95 (Ont. S.C.J.) at para. 5, ATB Financial, supra, at paras.
43-52.

31 However, counsel to the Applicants acknowledges that the discretionary authority of the
court under s. 11 must be informed by the purpose of the CCAA.

Its exercise must be guided by the scheme and object of the Act and by the legal
principles that govern corporate law issues. Re Stelco Inc. (2005), 9 C.B.R. (5th)
135 (Ont. C.A.) at para. 44.

32 In support of the court's jurisdiction to grant the order sought in this case, counsel to the Ap-
plicants submits that Nortel seeks to invoke the "overarching policy" of the CCAA, namely, to pre-
serve the going concern. Re Residential Warranty Co. of Canada Inc. (2006),21 C.B.R. (5th) 57
(Alta. Q.B.) at para. 78.

33 Counsel to the Applicants further submits that CCAA courts have repeatedly noted that the
purpose of the CCAA is to preserve the benefit of a going concern business for all stakeholders, or
"the whole economic community":

The purpose of the CCAA is to facilitate arrangements that might avoid liquida-
tion of the company and allow it to continue in business to the benefit of the
whole economic community, including the shareholders, the creditors (both se-
cured and unsecured) and the employees. Citibank Canada v. Chase Manhattan
Bank of Canada (1991), 5 C.B.R. (3rd) 165 (Ont. Gen. Div.) at para. 29. Re
Consumers Packaging Inc. (2001) 27 C.B.R. (4th) 197 (Ont. C.A.) at para. 5.

34 Counsel to the Applicants further submits that the CCAA should be given a broad and liber-
al interpretation to facilitate its underlying purpose, including the preservation of the going concern
for the benefit of all stakeholders and further that it should not matter whether the business contin-
ues as a going concern under the debtor's stewardship or under new ownership, for as long as the
business continues as a going concern, a primary goal of the CCAA will be met.

35 Counsel to the Applicants makes reference to a number of cases where courts in Ontario, in
appropriate cases, have exercised their jurisdiction to approve a sale of assets, even in the absence
of a plan of arrangement being tendered to stakeholders for a vote. In doing so, counsel to the Ap-
plicants submits that the courts have repeatedly recognized that they have jurisdiction under the
CCAA to approve asset sales in the absence of a plan of arrangement, where such sale is in the best
interests of stakeholders generally. Re Canadian Red Cross Society, supra, Re PSINet, supra, Re
Consumers Packaging, supra, Re Stelco Inc. (2004), 6 C.B.R. (5th) 316 (Ont. S.C.J.) at para. 1, Re
Tiger Brand Knitting Co. (2005) 9 C.B.R. (5th) 315, Re Caterpillar Financial Services Ltd. v.
Hardrock Paving Co. (2008), 45 C.B.R. (5th) 87 and Re Lehndorff General Partner Ltd. (1993), 17
C.B.R. (3rd) 24 (Ont. Gen. Div.).

36 In Re Consumers Packaging, supra, the Court of Appeal for Ontario specifically held that a
sale of a business as a going concern during a CCAA proceeding is consistent with the purposes of
the CCAA:
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The sale of Consumers' Canadian glass operations as a going concern pursuant to
the Owens-Illinois bid allows the preservation of Consumers' business (albeit
under new ownership), and is therefore consistent with the purposes of the
CCAA.

... we cannot refrain from commenting that Farley J.'s decision to approve the
Owens-Illinois bid is consistent with previous decisions in Ontario and elsewhere
that have emphasized the broad remedial purpose of flexibility of the CCAA and
have approved the sale and disposition of assets during CCAA proceedings prior
to a formal plan being tendered. Re Consumers Packaging, supra, at paras. 5, 9.

37 Similarly, in Re Canadian Red Cross Society, supra, Blair J. (as he then was) expressly af-
firmed the court's jurisdiction to approve a sale of assets in the course of a CCAA proceeding before
a plan of arrangement had been approved by creditors. Re Canadian Red Cross Society, supra, at
paras. 43, 45.

38 Similarly, in PSINet Limited, supra, the court approved a going concern sale in a CCAA
proceeding where no plan was presented to creditors and a substantial portion of the debtor's Cana-
dian assets were to be sold. Farley J. noted as follows:

[If the sale was not approved,] there would be a liquidation scenario ensuing
which would realize far less than this going concern sale (which appears to me to
have involved a transparent process with appropriate exposure designed to max-
imize the proceeds), thus impacting upon the rest of the creditors, especially as to
the unsecured, together with the material enlarging of the unsecured claims by
the disruption claims of approximately 8,600 customers (who will be materially
disadvantaged by an interrupted transition) plus the job losses for approximately
200 employees. Re PSINet Limited, supra, at para. 3.

39 In Re Stelco Inc., supra, in 2004, Farley J. again addressed the issue of the feasibility of
selling the operations as a going concern:

I would observe that usually it is the creditor side which wishes to terminate
CCAA proceedings and that when the creditors threaten to take action, there is a
realization that a liquidation scenario will not only have a negative effect upon a
CCAA applicant, but also upon its workforce. Hence, the CCAA may be em-
ployed to provide stability during a period of necessary financial and operational
restructuring - and if a restructuring of the "old company" is not feasible, then
there is the exploration of the feasibility of the sale of the operations/enterprise as
a going concern (with continued employment) in whole or in part. Re Stelco Inc,
supra, at para. 1.

40 I accept these submissions as being general statements of the law in Ontario. The value of
equity in an insolvent debtor is dubious, at best, and, in my view, it follows that the determining
factor should not be whether the business continues under the debtor's stewardship or under a struc-
ture that recognizes a new equity structure. An equally important factor to consider is whether the
case can be made to continue the business as a going concern.




Page 8

41 Counsel to the Applicants also referred to decisions from the courts in Quebec, Manitoba
and Alberta which have similarly recognized the court's jurisdiction to approve a sale of assets dur-
ing the course of a CCAA proceeding. Re Boutique San Francisco Inc. (2004), 7 C.B.R. (5th) 189
(Quebec S. C.), Re Winnipeg Motor Express Inc. (2008), 49 C.B.R. (5th) 302 (Man. Q.B.) at paras.
41, 44, and Re Calpine Canada Energy Limited (2007), 35 C.B.R. (5th) 1, (Alta. Q.B.) at para. 75.

42 Counsel to the Applicants also directed the court's attention to a recent decision of the Brit-
ish Columbia Court of Appeal which questioned whether the court should authorize the sale of sub-
stantially all of the debtor's assets where the debtor's plan "will simply propose that the net proceeds
from the sale ... be distributed to its creditors". In Cliffs Over Maple Bay Investments Ltd. v. Fisgard
Capital Corp. (2008), 46 C.B.R. (5th) 7 (B.C.C.A.) ("Cliffs Over Maple Bay"), the court was faced
with a debtor who had no active business but who nonetheless sought to stave off its secured credi-
tor indefinitely. The case did not involve any type of sale transaction but the Court of Appeal ques-
tioned whether a court should authorize the sale under the CCAA without requiring the matter to be
voted upon by creditors.

43 In addressing this matter, it appears to me that the British Columbia Court of Appeal fo-
cussed on whether the court should grant the requested relief and not on the question of whether a
CCAA court has the jurisdiction to grant the requested relief.

44 I do not disagree with the decision in Cliffs Over Maple Bay. However, it involved a situa-
tion where the debtor had no active business and did not have the support of its stakeholders. That is
not the case with these Applicants.

45 The Cliffs Over Maple Bay decision has recently been the subject of further comment by the
British Columbia Court of Appeal in Asset Engineering L.P. v. Forest and Marine Financial Lim-
ited Partnership, 2009 BCCA 319.

46 At paragraphs 24-26 of the Forest and Marine decision, Newbury J.A. stated:

24.  In Cliffs Over Maple Bay, the debtor company was a real estate developer whose
one project had failed. The company had been dormant for some time. It applied
for CCAA protection but described its proposal for restructuring in vague terms
that amounted essentially to a plan to "secure sufficient funds" to complete the
stalled project (Para. 34). This court, per Tysoe J.A., ruled that although the Act
can apply to single-project companies, its purposes are unlikely to be engaged in
such instances, since mortgage priorities are fully straight forward and there will
be little incentive for senior secured creditors to compromise their interests (Para.
36). Further, the Court stated, the granting of a stay under s. 11 is "not a free
standing remedy that the court may grant whenever an insolvent company wishes
to undertake a "restructuring" ... Rather, s. 11 is ancillary to the fundamental
purpose of the CCAA, and a stay of proceedings freezing the rights of creditors
should only be granted in furtherance of the CCAA's fundamental purpose". That
purpose has been described in Meridian Developments Inc. v. Toronto Dominion
Bank (1984) 11 D.L.R. (4th) 576 (Alta. Q.B.):

The legislation is intended to have wide scope and allow a judge to make
orders which will effectively maintain the status quo for a period while the
insolvent company attempts to gain the approval of its creditors for a pro-
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posed arrangement which will enable the company to remain in operation
for what is, hopefully, the future benefit of both the company and its cred-
itors. [at 580]

25. The Court was not satisfied in Cliffs Over Maple Bay that the "restructuring”
contemplated by the debtor would do anything other than distribute the net pro-
ceeds from the sale, winding up or liquidation of its business. The debtor had no
intention of proposing a plan of arrangement, and its business would not continue
following the execution of its proposal - thus it could not be said the purposes of
the statute would be engaged ...

26. In my view, however, the case at bar is quite different from Cliffs Over Maple
Bay. Here, the main debtor, the Partnership, is at the centre of a complicated
corporate group and carries on an active financing business that it hopes to save
notwithstanding the current economic cycle. (The business itself which fills a
"niche" in the market, has been carried on in one form or another since 1983.)
The CCAA is appropriate for situations such as this where it is unknown whether
the "restructuring" will ultimately take the form of a refinancing or will involve a
reorganization of the corporate entity or entities and a true compromise of the
rights of one or more parties. The "fundamental purpose" of the Act - to preserve
the status quo while the debtor prepares a plan that will enable it to remain in
business to the benefit of all concerned - will be furthered by granting a stay so
that the means contemplated by the Act - a compromise or arrangement - can be
developed, negotiated and voted on if necessary ...

47 It seems to me that the foregoing views expressed in Forest and Marine are not inconsistent
with the views previously expressed by the courts in Ontario. The CCAA is intended to be flexible
and must be given a broad and liberal interpretation to achieve its objectives and a sale by the debt-
or which preserves its business as a going concern is, in my view, consistent with those objectives.

48 I therefore conclude that the court does have the jurisdiction to authorize a sale under the
CCAA in the absence of a plan.
49 I now turn to a consideration of whether it is appropriate, in this case, to approve this sales

process. Counsel to the Applicants submits that the court should consider the following factors in
determining whether to authorize a sale under the CCAA in the absence of a plan:

(a) 1is asale transaction warranted at this time?

(b)  will the sale benefit the whole "economic community"?

()  do any of the debtors' creditors have a bona fide reason to object to a sale of the
business?

(d) is there a better viable alternative?

I accept this submission.

50 It is the position of the Applicants that Nortel's proposed sale of the Business should be ap-
proved as this decision is to the benefit of stakeholders and no creditor is prejudiced. Further, coun-
sel submits that in the absence of a sale, the prospects for the Business are a loss of competitiveness,
a loss of value and a loss of jobs.
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51 Counsel to the Applicants summarized the facts in support of the argument that the Sale
Transaction should be approved, namely:

(a) Nortel has been working diligently for many months on a plan to reorgan-
ize its business;

(b) in the exercise of its business judgment, Nortel has concluded that it cannot
continue to operate the Business successfully within the CCAA frame-
work;

(¢c) unless a sale is undertaken at this time, the long-term viability of the Busi-
ness will be in jeopardy;

(d) the Sale Agreement continues the Business as a going concern, will save at
least 2,500 jobs and constitutes the best and most valuable proposal for the
Business;

(e)  the auction process will serve to ensure Nortel receives the highest possible
value for the Business;

(f)  the sale of the Business at this time is in the best interests of Nortel and its
stakeholders; and

(g) the value of the Business is likely to decline over time.

52 The objections of MatlinPatterson and the UCC have been considered. | am satisfied that the
issues raised in these objections have been addressed in a satisfactory manner by the ruling of Judge
Gross and no useful purpose would be served by adding additional comment.

53 Counsel to the Applicants also emphasize that Nortel will return to court to seek approval of
the most favourable transaction to emerge from the auction process and will aim to satisfy the ele-
ments established by the court for approval as set out in Royal Bank v. Soundair (1991), 7 C.B.R.
(3rd) 1 (Ont. C.A.) at para. 16.

DISPOSITION

54 The Applicants are part of a complicated corporate group. They carry on an active interna-
tional business. I have accepted that an important factor to consider in a CCAA process is whether
the case can be made to continue the business as a going concern. I am satisfied having considered
the factors referenced at [49], as well as the facts summarized at [51], that the Applicants have met
this test, I am therefore satisfied that this motion should be granted.

55 Accordingly, I approve the Bidding Procedures as described in the Riedel Affidavit and the
Fourteenth Report of the Monitor, which procedures have been approved by the U.S. Court.

56 I am also satisfied that the Sale Agreement should be approved and further that the Sale
Agreement be approved and accepted for the purposes of conducting the "stalking horse" bidding
process in accordance with the Bidding Procedures including, without limitation the Break-Up Fee
and the Expense Reimbursement (as both terms are defined in the Sale Agreement).

57 Further, I have also been satisfied that Appendix B to the Fourteenth Report contains infor-
mation which is commercially sensitive, the dissemination of which could be detrimental to the
stakeholders and, accordingly, I order that this document be sealed, pending further order of the
court.
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58 In approving the Bidding Procedures, I have also taken into account that the auction will be
conducted prior to the sale approval motion. This process is consistent with the practice of this
court.

59 Finally, it is the expectation of this court that the Monitor will continue to review ongoing
issues in respect of the Bidding Procedures. The Bidding Procedures permit the Applicants to waive
certain components of qualified bids without the consent of the UCC, the bondholder group and the
Monitor. However, it is the expectation of this court that, if this situation arises, the Applicants will
provide advance notice to the Monitor of its intention to do so.

G.B. MORAWETZJ.
cp/e/qlixr/qlpxm/qlltl/glaxw/qlced
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Corporations — Arrangements and compromises — Companies' Creditors Arrangement Act — Stay of proceedings
— Stay being granted even where it would affect non-applicants that were not companies within meaning of Act —
Business operations of applicants and non-applicants being so intertwined as to make stay appropriate.

The applicant companies were involved in property development and management and sought the protection of the
Companies' Creditors Arrangement Act ("CCAA") in order that they could present a plan of compromise. They also
sought a stay of all proceedings against the individual company applicants either in their own capacities or because of
their interest in a larger group of companies. Each of the applicant companies was insolvent and had outstanding
debentures issued under trust deeds. They proposed a plan of compromise among themselves and the holders of the
debentures as well as those others of their secured and unsecured creditors deemed appropriate in the circumstances.

A question arose as to whether the court had the power to grant a stay of proceedings against non-applicants that were
not companies and, therefore, not within the express provisions of the CCAA.

Held:
The application was allowed.

It was appropriate, given the significant financial intertwining of the applicant companies, that a consolidated plan be
approved. Further, each of the applicant companies had a realistic possibility of being able to continue operating even
though each was currently unable to meet all of its expenses. This was precisely the sort of situation in which all of the
creditors would likely benefit from the application of the CCAA and in which it was appropriate to grant an order
staying proceedings.

The inherent power of the court to grant stays can be used to supplement s. 11 of the CCAA when it is just and rea-
sonable to do so. Clearly, the court had the jurisdiction to grant a stay in respect of any of the applicants that were
companies fitting the criteria in the CCAA. However, the stay requested also involved limited partnerships where (1)
the applicant companies acted on behalf of the limited partnerships, or (2) the stay would be effective against any
proceedings taken by any party against the property assets and undertakings of the limited partnerships in which they
held a direct interest. The business operations of the applicant companies were so intertwined with the limited part-
nerships that it would be impossible for a stay to be granted to the applicant companies that would affect their business
without affecting the undivided interest of the limited partnerships in the business. As a result, it was just and rea-
sonable to supplement s. 11 and grant the stay.

While the provisions of the CCAA allow for a cramdown of a creditor's claim, as well as the interest of any other
person, anyone wishing to start or continue proceedings against the applicant companies could use the comeback

clause in the order to persuade the court that it would not be just and reasonable to maintain the stay. In such a motion,
the onus would be on the applicant companies to show that it was appropriate in the circumstances to continue the stay.

Cases considered:
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Associated Investors of Canada Ltd,, Re, 67 C.B.R. (N.S.) 237 , Alta. LR. (2d) 259, [1988] 2 W.W.R. 211, 38
B.L.R. 148. (sub nom. Re First Investors Corp.) 46 D.L.R. (4th) 669 (Q.B.), reversed (1988), 71 C.B.R. 71, 60
Alta. L.R. (2d) 242. 89 A.R. 344 (C.A.) — referred to

Campeau v. Olympia & York Developments Ltd. (1992), 14 C.B.R. (3d) 303 (Ont. Gen. Div.) — referred to
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Slavik, Re(1992), 12 C.B.R. (3d) 157 (B.C. S.C.) — considered
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s. 12(1)

7]

.15(2)
s.24
Partnership Act, R.S.A. 1980, c.P-2 —Pt. 2
s. 75
Rules considered:
Ontario, Rules of Civil Procedure —
r. 8.01
r. 8.02

Application under Companies' Creditors Arrangement Act to file consolidated plan of compromise and for stay of
proceedings.

Farley J..

1 These are my written reasons relating to the relief granted the applicants on December 24, 1992 pursuant to their
application under the Companies' Creditors Arrangement Act , R.S.C. 1985, ¢. C-36 ("CCAA") and the Courts of
Justice Act , R.S.0. 1990, ¢. C.43 ("CJA™). The relief sought was as follows:

(a) short service of the notice of application;
(b) a declaration that the applicants were companies to which the CCAA applies;
(¢) authorization for the applicants to file a consolidated plan of compromise;

(d) authorization for the applicants to call meetings of their secured and unsecured creditors to approve the
consolidated plan of compromise;
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() astay of all proceedings taken or that might be taken either in respect of the applicants in their own capacity or
on account of their interest in Lehndorff United Properties (Canada) ("LUPC"), Lehndorff Properties (Canada)
("LPC") and Lehndorff Properties (Canada) IT ("LPC II") and collectively (the "Limited Partnerships") whether as
limited partner, as general partner or as registered titleholder to certain of their assets as bare trustee and nominee;
and

(f) certain other ancillary relief.

2 The applicants are a number of companies within the larger Lehndorff group ("Group") which operates in
Canada and elsewhere. The group appears to have suffered in the same way that a number of other property developers
and managers which have also sought protection under the CCAA in recent years. The applicants are insolvent; they
each have outstanding debentures issues under trust deeds; and they propose a plan of compromise among themselves
and the holders of these debentures as well as those others of their secured and unsecured creditors as they deemed
appropriate in the circumstances. Each applicant except THG Lehndorff Vermogensverwaltung GmbH ("GmbH") is
an Ontario corporation. GmbH is a company incorporated under the laws of Germany. Each of the applicants has
assets or does business in Canada. Therefore each is a "company" within the definition of s. 2 of the CCAA. The
applicant Lehndorff General Partner Ltd. ("General Partner Company") is the sole general partner of the Limited
Partnerships. The General Partner Company has sole control over the property and businesses of the Limited Part-
nerships. All major decisions concerning the applicants (and the Limited Partnerships) are made by management
operating out of the Lehndorff Toronto Office. The applicants aside from the General Partner Company have as their
sole purpose the holding of title to properties as bare trustee or nominee on behalf of the Limited Partnerships. LUPC
is a limited partnership registered under the Limited Partnership Act ,R.S.0. 1990, c. L.16 ("Ontario LPA"). LPC and
LPC 11 are limited partnerships registered under Part 2 of the Parmership Act,R.S.A. 1980, c. P-2 ("Alberta PA") and
each is registered in Ontario as an extra provincial limited partnership. LUPC has over 2,000 beneficial limited
partners, LPC over 500 and LPC II over 250, most of whom are residents of Germany. As at March 31, 1992 LUPC
had outstanding indebtedness of approximately $370 million, LPC $45 million and LPC II $7 million. Not all of the
members of the Group are making an application under the CCAA. Taken together the Group's indebtedness as to
Canadian matters (including that of the applicants) was approximately $543 million. In the summer of 1992 various
creditors (Canada Trustco Mortgage Company, Bank of Montreal, Royal Bank of Canada, Canadian Imperial Bank of
Commerce and the Bank of Tokyo Canada) made demands for repayment of their loans. On November 6, 1992
Funtanua Investments Limited, a minor secured lendor also made a demand. An interim standstill agreement was
worked out following a meeting of July 7, 1992. In conjunction with Peat Marwick Thorne Inc. which has been acting
as an informal monitor to date and Fasken Campbell Godfrey the applicants have held multiple meetings with their
senior secured creditors over the past half year and worked on a restructuring plan. The business affairs of the ap-
plicants (and the Limited Partnerships) are significantly intertwined as there are multiple instances of intercorporate
debt, cross-default provisions and guarantees and they operated a centralized cash management system.

3 This process has now evolved to a point where management has developed a consolidated restructuring plan
which plan addresses the following issues:

(a) The compromise of existing conventional, term and operating indebtedness, both secured and unsecured.
(b) The restructuring of existing project financing commitments.

(c) New financing, by way of equity or subordinated debt.

(d) Elimination or reduction of certain overhead.

(e) Viability of existing businesses of entities in the Lehndorff Group.



Page 7

(f) Restructuring of income flows from the limited partnerships.

(g) Disposition of further real property assets aside from those disposed of earlier in the process.
(h) Consolidation of entities in the Group; and

(i) Rationalization of the existing debt and security structure in the continuing entities in the Group.

Formal meetings of the beneficial limited partners of the Limited Partnerships are scheduled for January 20 and 21,
1993 in Germany and an information circular has been prepared and at the time of hearing was being translated into
German. This application was brought on for hearing at this time for two general reasons: (a) it had now ripened to the
stage of proceeding with what had been distilled out of the strategic and consultative meetings; and (b) there were
creditors other than senior secured lenders who were in a position to enforce their rights against assets of some of the
applicants (and Limited Partnerships) which if such enforcement did take place would result in an undermining of the
overall plan. Notice of this hearing was given to various creditors: Barclays Bank of Canada, Barclays Bank PLC,
Bank of Montreal, Citibank Canada, Canada Trustco Mortgage Corporation, Royal Trust Corporation of Canada,
Royal Bank of Canada, the Bank of Tokyo Canada, Funtauna Investments Limited, Canadian Imperial Bank of
Commerce, Fuji Bank Canada and First City Trust Company. In this respect the applicants have recognized that
although the initial application under the CCAA may be made on an ex parte basis (s. 11 of the CCAA; Re Langley's
Lid. [1938] O.R. 123, [1938] 3 D.L.R. 230 (C.A.) ; Re Keppoch Development Ltd. (1991), 8 C.B.R. (3d) 95 (N.S.
T.D.) . The court will be concerned when major creditors have not been alerted even in the most minimal fashion (Re
Inducon Development Corp. (1992), 8 C.B.R. (3d) 306 (Ont. Gen. Div.) at p. 310). The application was either sup-
ported or not opposed.

4 "Instant" debentures are now well recognized and respected by the courts: see Re United Maritime Fishermen
Co-operative_(1988), 67 C.B.R. (N.S.) 44 (N.B. Q.B.), at pp. 55-56, varied on reconsideration (1988), 68 C.B.R.
(N.S.) 170 (N.B. Q.B.), reversed on different grounds (1988). 69 C.B.R. (N.S.) 161 (N.B. C.A), at pp. 165-166; Re
Stephanie's Fashions Ltd. (1990), 1 C.B.R. (3d) 248 (B.C. S.C.) at pp. 250-251; Nova Metal Products Inc. v. Comiskey
(Trustee of) (sub nom. Elan Corp. v. Comiskey ) (1990). 1 O.R. (3d) 289, 1 C.B.R. (3d) 101 (C.A.) per Doherty J.A.,
dissenting on another point, at pp. 306-310 (O.R.); Ultracare Management Inc. v. Zevenberger (Trustee of) (sub nom.
Ultracare Management Inc. v. Gammon ) (1990), 1 O.R. (3d) 321 (Gen. Div.) at p. 327. The applicants would appear
to me to have met the technical hurdle of s. 3 and as defined s. 2) of the CCAA in that they are debtor companies since
they are insolvent, they have outstanding an issue of debentures under a trust deed and the compromise or arrangement
that is proposed includes that compromise between the applicants and the holders of those trust deed debentures. I am
also satisfied that because of the significant intertwining of the applicants it would be appropriate to have a consoli-
dated plan. I would also understand that this court (Ontario Court of Justice (General Division)) is the appropriate
court to hear this application since all the applicants except GmbH have their head office or their chief place of
business in Ontario and GmbH, although it does not have a place of business within Canada, does have assets located
within Ontario.

5 The CCAA is intended to facilitate compromises and arrangements between companies and their creditors as an
alternative to bankruptcy and, as such, is remedial legislation entitled to a liberal interpretation. It seems to me that the
purpose of the statute is to enable insolvent companies to carry on business in the ordinary course or otherwise deal
with their assets so as to enable plan of compromise or arrangement to be prepared, filed and considered by their
creditors and the court. In the interim, a judge has great discretion under the CCAA to make order so as to effectively
maintain the status quo in respect of an insolvent company while it attempts to gain the approval of its creditors for the
proposed compromise or arrangement which will be to the benefit of both the company and its creditors. See the
preamble to and sections 4, 5, 6, 7, 8 and 11 of the CCAA; Reference re Companies' Creditors Arrangement Act,
[1934] S.C.R. 659 at p. 661, 16 C.B.R. 1, [1934] 4 D.L.R. 75 ; Meridian Developments Inc. v. Toronto Dominion
Bank.[1984] 5 W.W.R. 215 (Alta. Q.B.) at pp. 219-220; Norcen Energy Resources Ltd. v. Oakwood Petroleums Ltd.
(1988). 72 C.B.R. (N.S.) 1. 63 Alta. L.R. (2d) 361 (Q.B.) , at pp. 12-13 (C.B.R.); Quintette Coal Ltd. v. Nippon Steel
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Corp.(1990). 2 C.B.R. (3d) 303 (B.C. C.A.), at pp. 310-311, affirming (1990}, 2 C.B.R. (3d) 291, 47 B.C.L.R. (2d)
193 (8.C.), leave to appeal to S.C.C. dismissed (1991), 7 C.B.R. (3d) 164 (S8.C.C.) .; Nova Metal Products Inc. v.
Comiskey (Trustee of) , supra, at p. 307 (O.R.); Fine's Flowers v. Fine's Flowers (Creditors 0f) (1992), 7 O.R. (3d) 193
(Gen. Div.), at p. 199 and "Reorganizations Under The Companies' Creditors Arrangement Act", Stanley E. Edwards
(1947) 25 Can. Bar Rev. 587 at p. 592.

6 The CCAA is intended to provide a structured environment for the negotiation of compromises between a
debtor company and its creditors for the benefit of both. Where a debtor company realistically plans to continue op-
erating or to otherwise deal with its assets but it requires the protection of the court in order to do so and it is otherwise
too early for the court to determine whether the debtor company will succeed, relief should be granted under the
CCAA. see Nova Metal Products Inc. v. Comiskey (Trustee of) , supra at pp. 297 and 316; Re Stephanie's Fashions
Ltd. , supra, at pp. 251-252 and Ultracare Management Inc. v. Zevenberger (Trustee of) , supra, at p. 328 and p. 330. It
has been held that the intention of the CCAA is to prevent any manoeuvres for positioning among the creditors during
the period required to develop a plan and obtain approval of creditors. Such manoeuvres could give an aggressive
creditor an advantage to the prejudice of others who are less aggressive and would undermine the company's financial
position making it even less likely that the plan will succeed: see Meridian Developments Inc. v. Toronto Dominion
Bank , supra, at p. 220 (W.W.R.). The possibility that one or more creditors may be prejudiced should not affect the
court's exercise of its authority to grant a stay of proceedings under the CCAA because this affect is offset by the
benefit to all creditors and to the company of facilitating a reorganization. The court's primary concerns under the
CCAA must be for the debtor and a/l of the creditors: see Quintette Coal Ltd. v. Nippon Steel Corp. , supra, at pp.
108-110; Hongkong Bank of Canada v. Chef Ready Foods Ltd. (1990). 4 C.B.R. (3d) 311,51 B.C.L.R. (2d) 84 (C.A.)
, at pp. 315-318 (C.B.R.) and Re Stephanie's Fashions Ltd. , supra, at pp. 251-252.

7 One of the purposes of the CCAA is to facilitate ongoing operations of a business where its assets have a greater
value as part of an integrated system than individually. The CCAA facilitates reorganization of a company where the
alternative, sale of the property piecemeal, is likely to yield far less satisfaction to the creditors. Unlike the Bankrupicy
Act ,R.S.C. 1985, c. B-3, before the amendments effective November 30, 1992 to transform it into the Bankruptcy and
Insolvency Act ("BIA"™), it is possible under the CCAA to bind secured creditors it has been generally speculated that
the CCAA will be resorted to by companies that are generally larger and have a more complicated capital structure and
that those companies which make an application under the BIA will be generally smaller and have a less complicated
structure. Reorganization may include partial liquidation where it is intended as part of the process of a return to long
term viability and profitability. See Hongkong Bank of Canada v. Chef Ready Foods Ltd. , supra, at p. 318 and Re
Associated Investors of Canada Ltd. (1987), 67 C.B.R. (N.S.) 237 (Alta. Q.B.) at pp. 245, reversed on other grounds at
(1988). 71 C.B.R. (N.S.) 71 (Alta. C.A.) . It appears to me that the purpose of the CCAA is also to protect the interests
of creditors and to enable an orderly distribution of the debtor company's affairs. This may involve a winding-up or
liquidation of a company or simply a substantial downsizing of its business operations, provided the same is proposed
in the best interests of the creditors generally. See Re Associated Investors of Canada Ltd. , supra, at p. 318; Re
Amirault Fish Co.,32 C.B.R. 186, 195114 D.L.R. 203 (N.S. T.D.) at pp. 187-188 (C.B.R.).

8 It strikes me that each of the applicants in this case has a realistic possibility of being able to continue operating,
although each is currently unable to meet all of its expenses albeit on a reduced scale. This is precisely the sort of
circumstance in which all of the creditors are likely to benefit from the application of the CCAA and in which it is
appropriate to grant an order staying proceedings so as to allow the applicant to finalize preparation of and file a plan
of compromise and arrangement.

9 Let me now review the aspect of the stay of proceedings. Section 11 of the CCAA provides as follows:

11. Notwithstanding anything in the Bankruptcy Act or the Winding-up Act , whenever an application has been
made under this Act in respect of any company, the court, on the application of any person interested in the matter,
may, on notice to any other person or without notice as it may see fit,
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(a ) make an order staying, until such time as the court may prescribe or until any further order, all proceedings
taken or that might be taken in respect of the company under the Barnkruptcy Act and the Winding-up Act or either
of them;

(b ) restrain further proceedings in any action, suit or proceeding against the company on such terms as the court
sees fit; and

(¢ ) make an order that no suit, action or other proceeding shall be proceeded with or commenced against the
company except with the leave of the court and subject to such terms as the court imposes.

10 The power to grant a stay of proceeding should be construed broadly in order to permit the CCAA to accom-
plish its legislative purpose and in particular to enable continuance of the company seeking CCAA protection. The
power to grant a stay therefore extends to a stay which affected the position not only of the company's secured and
unsecured creditors, but also all non-creditors and other parties who could potentially jeopardize the success of the
plan and thereby the continuance of the company. See Norcen Energy Resources Ltd. v. Oakwood Petroleums Ltd. ,
supra, at pp. 12-17 (C.B.R.) and Quintette Coal Ltd. v. Nippon Steel Corp. , supra, at pp. 296-298 (B.C. S.C.) and pp.
312-314 (B.C. C.A.) and Meridian Developments Inc. v. Toronto Dominion Bank , supra, at pp. 219 ff. Further the
court has the power to order a stay that is effective in respect of the rights arising in favour of secured creditors under
all forms of commercial security: see Hongkong Bank of Canada v. Chef Ready Foods Ltd. , supra, at p. 320 where
Gibbs J.A. for the court stated:

The trend which emerges from this sampling will be given effect here by holding that where the word "security"
occurs in the C.C.A.A., it includes s. 178 security and, where the word creditor occurs, it includes a bank holding
s. 178 security. To the extent that there may be conflict between the two statutes, therefore, the broad scope of the
C.C.A.A. prevails.

11 The power to grant a stay may also extend to preventing persons seeking to terminate or cancel executory
contracts, including, without limitation agreements with the applying companies for the supply of goods or services,
from doing so: see Gaz Métropolitainv. Wynden Canada Inc. (1982), 44 C.B.R. (N.S.) 285 (Que. S.C.) at pp. 290-291
and Quintette Coal Ltd. v. Nippon Steel Corp. , supra, at pp. 311-312 (B.C. C.A.). The stay may also extend to prevent
a mortgagee from proceeding with foreclosure proceedings (see Re Northland Properties Ltd. (1988), 73 C.B.R.
(N.S)) 141 (B.C. S.C.) or to prevent landlords from terminating leases, or otherwise enforcing their rights thereunder
(see Feifer v. Frame Manufacturing Corp. (1947), 28 C.B.R. 124 (Que. C.A.) ). Amounts owing to landlords in re-
spect of arrears of rent or unpaid rent for the unexpired portion of lease terms are properly dealt with in a plan of
compromise or arrangement: see Sklar-Peppler Furniture Corp. v. Bank of Nova Scotiq (1991), 8 C.B.R. (3d) 312
(Ont. Gen. Div.) especially at p. 318. The jurisdiction of the court to make orders under the CCAA in the interest of
protecting the debtor company so as to enable it to prepare and file a plan is effective notwithstanding the terms of any
contract or instrument to which the debtor company is a party. Section 8 of the CCAA provides:

8. This Act extends and does not limit the provisions of any instrument now or hereafter existing that governs the
rights of creditors or any class of them and has full force and effect notwithstanding anything to the contrary
contained in that instrument.

The power to grant a stay may also extend to prevent persons from exercising any right of set off in respect of the
amounts owed by such a person to the debtor company, irrespective of whether the debtor company has commenced
any action in respect of which the defense of set off might be formally asserted: see Quintette Coal Ltd. v. Nippon Steel
Corp. , supra, at pp. 312-314 (B.C.C.A.).

12 It was submitted by the applicants that the power to grant a stay of proceedings may also extend to a stay of
proceedings against non-applicants who are not companies and accordingly do not come within the express provisions
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of the CCAA. In support thereof they cited a CCAA order which was granted staying proceedings against individuals
who guaranteed the obligations of a debtor-applicant which was a qualifying company under the terms of the CCAA:
see Re Slavik , unreported, [1992] B.C.J. No. 341 [now reported at 12 C.B.R. (3d) 157 (B.C. S.C.) ]. However in the
Slavik situation the individual guarantors were officers and shareholders of two companies which had sought and
obtained CCAA protection. Vickers J. in that case indicated that the facts of that case included the following unex-
plained and unamplified fact [at p. 159]:

5. The order provided further that all creditors of Norvik Timber Inc. be enjoined from making demand for
payment upon that firm or upon any guarantor of an obligation of the firm until further order of the court.

The CCAA reorganization plan involved an assignment of the claims of the creditors to "Newco" in exchange for cash
and shares. However the basis of the stay order originally granted was not set forth in this decision.

13 It appears to me that Dickson J. in International Donut Corp. v. 050863 N.D. Ltd. , unreported, [1992] N.B.J.
No. 339 (N.B. Q.B.) [now reported at 127 N.B.R. (2d) 290, 319 A.P.R. 290 ] was focusing only on the stay ar-
rangements of the CCAA when concerning a limited partnership situation he indicated [at p. 295 N.B.R.]:

In August 1991 the limited partnership, through its general partner the plaintiff, applied to the Court under the
Companies' Creditors Arrangement Act , R.S.C., c¢. C-36 for an order delaying the assertion of claims by creditors
until an opportunity could be gained to work out with the numerous and sizable creditors a compromise of their
claims. An order was obtained but it in due course expired without success having been achieved in arranging
with creditors a compromise. That effort may have been wasted, because it seems questionable that the federal
Act could have any application to a limited partnership in circumstances such as these . (Emphasis added.)

14 I am not persuaded that the words of s. 11 which are quite specific as relating as to a company can be enlarged
to encompass something other than that. However it appears to me that Blair J. was clearly in the right channel in his
analysis in Campeau v. Olympia & York Developments Ltd. unreported, [1992] O.J. No. 1946 [now reported at 14
C.B.R. (3d) 303 (Ont. Gen. Div.) ] at pp. 4-7 [at pp. 308-310 C.B.R.].

The Power to Stay

The court has always had an inherent jurisdiction to grant a stay of proceedings whenever it is just and convenient
to do so, in order to control its process or prevent an abuse of that process: see Canada Systems Group (EST) Ltd.

v. Allendale Mutual Insurance Co.(1982), 29 C.P.C. 60, 137 D.L.R. (3d) 287 (Ont. H.C.) , and cases referred to

therein. In the civil context, this general power is also embodied in the very broad terms of's. 106 of the Courts of
Justice Act , R.S.0. 1990, ¢. C.43, which provides as follows:

106. A court, on its own initiative or on motion by any person, whether or not a party, may stay any pro-
ceeding in the court on such terms as are considered just.

Recently, Mr. Justice O'Connell has observed that this discre tionary power is "highly dependent on the facts of
each particular case": Arab Monetary Fund v. Hashim (unreported) [(June 25, 1992), Doc. 24127/88 (Ont. Gen.
Div.)], [1992]1 O.J. No. 1330.

Apart from this inherent and general jurisdiction to stay proceedings, there are many instances where the court is
specifically granted the power to stay in a particular context, by virtue of statute or under the Rules of Civil
Procedure . The authority to prevent multiplicity of proceedings in the same court, underr. 6.01(1), is an example
of the latter. The power to stay judicial and extra-judicial proceedings under s. 11 of the C.C.A.A., is an example
of the former. Section 11 ofthe C.C.A.A. provides as follows.
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The Power to Stay in the Context of C.C.A.A. Proceedings

By its formal title the C.C.A.A. is known as "An Act to facilitate compromises and arrangements between
companies and their creditors”, To ensure the effective nature of such a "facilitative” process it is essential that the
debtor company be afforded a respite from the litigious and other rights being exercised by creditors, while it
attempts to carry on as a going concern and to negotiate an acceptable corporate restructuring arrangement with
such creditors.

In this respect it has been observed that the C.C.A.A. is "to be used as a practical and effective way of restruc-
turing corporate indebtedness.": see the case comment following the report of Norcen Energy Resources Ltd. v.
QOakwood Petroleums Ltd (1988), 72 C.B.R. (N.S.) 1, 63 Alta. L.R. (2d) 361, 92 A.R. 81 (Q.B.), and the approval
of that remark as "a perceptive observation about the attitude of'the courts" by Gibbs J.A. in Quintette Coal Ltd. v.
Nippon Steel Corp. (1990). 51 B.C.L.R. (2d) 105 (C.A.) atp. 113 [B.CL.R.].

Gibbs J.A. continued with this comment:

To the extent that a general principle can be extracted from the few cases directly on point, and the others in
which there is persuasive obiter, it would appear to be that the courts have concluded that under s. 11 there is
a discretionary power to restrain judicial or extra-judicial conduct against the debtor company the effect of
which is, or would be, seriously to impair the ability of the debtor company to continue in business during the
compromise or arrangement negotiating period .

(emphasis added)

I agree with those sentiments and would simply add that, in my view, the restraining power extends as well to
conduct which could seriously impair the debtor's ability to focus and concentrate its efforts on the business
purpose of negotiating the compromise or arrangement. [In this respect, see also Sairex GmbH v. Prudential Steel
Ltd. (1991), 8 C.B.R. (3d) 62 (Ont. Gen. Div.) at p. 77.]

I must have regard to these foregoing factors while I consider, as well, the general principles which have histor-
ically governed the court's exercise of its power to stay proceedings. These principles were reviewed by Mr.
Justice Montgomery in Canada Systems Group (EST) Ltd. v. Allendale Mutual Insurance , supra (a "Mississauga
Derailment" case), at pp. 65-66 [C.P.C.]. The balance of convenience must weigh significantly in favour of
granting the stay, as a party's right to have access to the courts must not be lightly interfered with. The court must
be satisfied that a continuance of the proceeding would serve as an injustice to the party seeking the stay, in the
sense that it would be oppressive or vexatious or an abuse of the process of the court in some other way. The stay
must not cause an injustice to the plaintiff.

It is quite clear from Empire-Universal Films Limited v. Rank, [1947] O.R. 775 (H.C.) that McRuer C.J.H.C. con-
sidered that The Judicature Act [R.S.0. 1937, ¢. 100] then [and now the CJA] merely confirmed a statutory right that
previously had been considered inherent in the jurisdiction of the court with respect to its authority to grant a stay of
proceedings. See also McCordic v. Bosanquet (1974). 5 O.R. (2d) 53 (H.C.) and Canada Systems Group (EST) Ltd. v.
Allen-Dale Mutual Insurance Co. (1982), 29 C.P.C. 60 (H.C.) at pp. 65-66.

15

Montgomery J. in Canada Systems , supra, at pp. 65-66 indicated:

Goodman J. (as he then was) in McCordic v. Bosanquet (1974), 5 O.R. (2d) 53 in granting a stay reviewed the
authorities and concluded that the inherent jurisdiction of the Court to grant a stay of proceedings may be made
whenever it is just and reasonable to do so. "This court has ample jurisdiction to grant a stay whenever it is just
and reasonable to do so." (Per Lord Denning M.R. in Edmeades v. Thames Board Mills Ltd, [1969]2 Q.B. 67 at
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71,1196912 ALE.R, 127 (C.A.) ). Lord Denning's decision in Edmeades was approved by Lord Justice Davies in
Lane v. Willis; Lane v. Beach (Executor of Estate of George William Willis), [1972] 1 All E.R. 430, (sub nom.
Lane v. Willis; Lane v. Beach) [1972] 1 W.I.R. 326 (C.A.).

In Weight Watchers Int. Inc. v. Weight Watchers of Ont. Ltd. (1972), 25 D.L.R. (3d) 419, 5 C.P.R. (2d) 122,
appeal allowed by consent without costs (sub nom. Weight Watchers of Ont. Ltd. v. Weight Watchers Inc. Inc.) 42
D.L.R. (3d) 320n, 10 C.P.R. (2d) 96n (Fed. C.A.) , Mr. Justice Heald on an application for stay said at p. 426 [25
D.L.R.]:

The principles which must govern in these matters are clearly stated in the case of Empire Universal Films
Ltd. et al. v. Rank et al., {19471 O.R. 775 at p. 779, as follows [quoting St. Pierre et al. v. South American
Stores (Gath & Chaves), Ltd. et al., [1936] 1 K.B. 382 at p. 398]:

(1.) A mere balance of convenience is not a sufficient ground for depriving a plaintiff of the advantages
of prosecuting his action in an English Court if it is otherwise properly brought. The right of access to the
King's Court must not be lightly refused. (2.) In order to justify a stay two conditions must be satisfied,
one positive and the other negative: (a) the defendant must satisfy the Court that the continuance of the
action would work an injustice because it would be oppressive or vexatious to him or would be an abuse
of the process of the Court in some other way; and (b) the stay must not cause an injustice to the plaintiff.
On both the burden of proof is on the defendant.

16 Thus it appears to me that the inherent power of this court to grant stays can be used to supplements. 11 of the
CCAA when it is just and reasonable to do so. Is it appropriate to do so in the circumstances? Clearly there is juris-
diction unders. 11 of the CCAA to grant a stay in respect of any of the applicants which are all companies which fit the
criteria of the CCAA. However the stay requested also involved the limited partnerships to some degree either (i) with
respect to the applicants acting on behalf of the Limited Partnerships or (ii) the stays being effective vis-a-vis any
proceedings taken by any party against the property assets and undertaking of the Limited Partnerships in respect of
which they hold a direct interest (collectively the "Property") as set out in the terms of the stay provisions of the order
paragraphs 4 through 18 inclusive attached as an appendix to these reasons. [Appendix omitted.] I believe that an
analysis of the operations of a limited partnership in this context would be beneficial to an understanding of how there
is a close inter-relationship to the applicants involved in this CCAA proceedings and how the Limited Partnerships and
their Property are an integral part of the operations previously conducted and the proposed restructuring.

17 A limited partnership is a creation of statute, consisting of one or more general partners and one or more lim-
ited partners. The limited partnership is an investment vehicle for passive investment by limited partners. It in essence
combines the flow through concept of tax depreciation or credits available to "ordinary" partners under general
partnership law with limited liability available to shareholders under corporate law. See Ontario LPA sections 2(2) and
3(1) and Lyle R. Hepburn, Limited Partnerships , (Toronto: De Boo, 1991), at p. 1-2 and p. 1-12. I would note here
that the limited partnership provisions of the Alberta PA are roughly equivalent to those found in the Ontario LPA with
the interesting side aspect that the Alberta legislation in s. 75 does allow for judgment against a limited partner to be
charged against the limited partner's interest in the limited partnership. A general partner has all the rights and powers
and is subject to all the restrictions and liabilities of a partner in a partnership. In particular a general partner is fully
liable to each creditor of the business of the limited partnership. The general partner has sole control over the property
and business of the limited partnership: see Ontario LPA ss. 8 and 13. Limited partners have no liability to the cred-
itors of the limited partnership's business; the limited partners' financial exposure is limited to their contribution. The
limited partners do not have any "independent" ownership rights in the property of the limited partnership. The enti-
tlement of the limited partners is limited to their contribution plus any profits thereon, after satisfaction of claims of the
creditors. See Ontario LPA sections 9, 11, 12(1), 13, 15(2) and 24. The process of debtor and creditor relationships
associated with the limited partnership's business are between the general partner and the creditors of the business. In
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the event of the creditors collecting on debt and enforcing security, the creditors can only look to the assets of the
limited partnership together with the assets of the general partner including the general partner's interest in the limited
partnership. This relationship is recognized under the Bankruptcy Act (now the BIA) sections 85 and 142.

18 A general partner is responsible to defend proceedings against the limited partnership in the firm name, so in
procedural law and in practical effect, a proceeding against a limited partnership is a proceeding against the general
partner. See Ontario Rules of Civil Procedure , O. Reg. 560/84, Rules 8.01 and 8.02.

19 It appears that the preponderance of case law supports the contention that contention that a partnership in-
cluding a limited partnership is not a separate legal entity. See Lindley on Partnership , 15th ed. (London: Sweet &
Maxwell, 1984), at pp. 33-35; Seven Mile Dam Contractors v. R (1979). 13 B.C.L.R. 137 (S.C.), affirmed (1980). 25
B.C.L.R. 183 (C.A.) and "Extra-Provincial Liability of the Limited Partner", Brad A. Milne, (1985) 23 Alta. L. Rev.
345, at pp. 350-351. Milne in that article made the following observations:

The preponderance of case law therefore supports the contention that a limited partnership is not a separate legal
entity. It appears, nevertheless, that the distinction made in Re Thorne between partnerships and trade unions
could not be applied to limited partnerships which, like trade unions, must rely on statute for their validity. The
mere fact that limited partnerships owe their existence to the statutory provision is probably not sufficient to
endow the limited partnership with the attribute of legal personality as suggested in Ruzicks unless it appeared that
the Legislature clearly intended that the limited partnership should have a separate legal existence. A review of
the various provincial statutes does not reveal any procedural advantages, rights or powers that are fundamentally
different from those advantages enjoyed by ordinary partnerships. The legislation does not contain any provision
resembling section 15 of the Canada Business Corporation Act [S.C. 1974-75, c. 33, as am.] which expressly
states that a corporation has the capacity, both in and outside of Canada, of a natural person. It is therefore difficult
to imagine that the Legislature intended to create a new category of legal entity.

20 It appears to me that the operations of a limited partnership in the ordinary course are that the limited partners
take a completely passive role (they must or they will otherwise lose their limited liability protection which would
have been their sole reason for choosing a limited partnership vehicle as opposed to an "ordinary” partnership vehicle).
For a lively discussion of the question of "control" in a limited partnership as contrasted with shareholders in a cor-
poration, see R. Flannigan, "The Control Test of Investor Liability in Limited Partnerships" (1983) 21 Alta. L. Rev.
303; E. Apps, "Limited Partnerships and the 'Control' Prohibition: Assessing the Liability of Limited Partners" (1991)
70 Can. Bar Rev. 611; R. Flannigan, "Limited Partner Liability: A Response" (1992) 71 Can. Bar Rev. 552. The
limited partners leave the running of the business to the general partner and in that respect the care, custody and the
maintenance of the property, assets and undertaking of the limited partnership in which the limited partners and the
general partner hold an interest. The ownership of this limited partnership property, assets and undertaking is an
undivided interest which cannot be segregated for the purpose of legal process. It seems to me that there must be
afforded a protection of the whole since the applicants' individual interest therein cannot be segregated without in
effect dissolving the partnership arrangement. The limited partners have two courses of action to take if they are
dissatisfied with the general partner or the operation of the limited partnership as carried on by the general partner —
the limited partners can vote to (a) remove the general partner and replace it with another or (b) dissolve the limited
partnership. However Flannigan strongly argues that an unfettered right to remove the general partner would attach
general liability for the limited partners (and especially as to the question of continued enjoyment of favourable tax
deductions) so that it is prudent to provide this as a conditional right: Control Test , (1992), supra, at pp. 524-525.
Since the applicants are being afforded the protection of a stay of proceedings in respect to allowing them time to
advance a reorganization plan and complete it if the plan finds favour, there should be a stay of proceedings (vis-a-vis
any action which the limited partners may wish to take as to replacement or dissolution) through the period of allowing
the limited partners to vote on the reorganization plan itself.

21 It seems to me that using the inherent jurisdiction of this court to supplement the statutory stay provisions of's.
11 of the CCAA would be appropriate in the circumstances; it would be just and reasonable to do so. The business
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operations of the applicants are so intertwined with the limited partnerships that it would be impossible for relief as to
astay to be granted to the applicants which would affect their business without at the same time extending that stay to
the undivided interests of the limited partners in such. It also appears that the applicants are well on their way to
presenting a reorganization plan for consideration and a vote; this is scheduled to happen within the month so there
would not appear to be any significant time inconvenience to any person interested in pursuing proceedings. While it is
true that the provisions of the CCAA allow for a cramdown of a creditor's claim (as well as an interest of any other
person), those who wish to be able to initiate or continue proceedings against the applicants may utilize the comeback
clause in the order to persuade the court that it would not be just and reasonable to maintain that particular stay. It
seems to me that in such a comeback motion the onus would be upon the applicants to show that in the circumstances
it was appropriate to continue the stay.

22 The order is therefore granted as to the relief requested including the proposed stay provisions.
Application allowed.
FN* As amended by the court.

END OF DOCUMENT
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Bankruptcy and insolvency law -- Companies' Creditors Arrangement Act (CCAA) matters -- Com-
promises and arrangements -- Claims -- Priority -- Appeals by United Steelworkers (USW) and
Former Executives of Indalex from dismissal of their motions based on deemed trust claims allowed
-- Monitor ordered to pay amounts sufficient to satisfy deficiencies in pension Plans -- Indalex was
administrator of two registered pension plans when it sought protection from creditors -- Plans’
claims took priority over creditors’ claims -- Section 57(4) of Pension Benefits Act provided that all
amounts owing to pension plan on wind up were subject to deemed trust -- As Plans' administrator,
Indalex owed fiduciary duty to Plans' members and beneficiaries to act in their best interests --
Pension Benefits Act, R.S.0. 1990, c. P.8, 5. 57(4).

Pensions and benefits law -- Private pension plans -- Administration of pensions -- Administrators,
trustees and custodians -- Duties -- Winding-up of plan -- Determination of entitlement to funds --
Liability of employer -- Bankruptcy, effect of -- Appeals by United Steelworkers (USW) and Former
Executives of Indalex from dismissal of their motions based on deemed trust claims allowed -- Mon-
itor ordered to pay amounts sufficient to satisfy deficiencies in pension Plans -- Indalex was admin-
istrator of two registered pension plans when it sought protection from creditors -- Plans’ claims
took priority over creditors' claims -- Section 57(4) of Pension Benefits Act provided that all
amounts owing to pension plan on wind up were subject to deemed trust -- As Plans' administrator,
Indalex owed fiduciary duty to Plans' members and beneficiaries to act in their best interests --
Pension Benefits Act, R.S.0. 1990, c. P.8, 5. 57(4).

Appeals by the United Steelworkers (USW) and the Former Executives of Indalex Ltd. from the
dismissal of their motions based on deemed trust claims. Indalex was the administrator of two reg-
istered pension plans: the Salaried Plan and the Executive Plan. In March 2009, Indalex's U.S. par-
ent company sought bankruptcy protection. In April 2009, Indalex obtained protection from credi-
tors under the Companies' Creditors Arrangement Act (CCAA.) Both Plans were underfunded and
the Salaried Plan was being wound up. A Monitor was appointed, and a court order authorized In-
dalex to borrow funds pursuant to a debtor-in-possession (DIP) credit agreement. The order created
a "super-priority” charge in favour of the DIP lenders. Indalex U.S. guaranteed Indalex's obligation
to repay the DIP lenders. On July 20, 2009, Indalex moved for approvals of the sale of its assets and
to distribute the sale proceeds to the DIP lenders. The court approved the sale, but the sale proceeds
were insufficient to repay the DIP lenders. Indalex U.S. covered the shortfall, in accordance with its
obligations under the guarantee. The Monitor retained $6.75 million of the sale proceeds in a re-
serve fund. The Plans' beneficiaries claimed the money based on the deemed trust provisions in the
Pension Benefits Act (PBA.) Indalex U.S. claimed the money based on its payment under the guar-
antee. The USW and the Former Executives claimed the reserve fund was subject to deemed trusts
in favour of the Plans' beneficiaries and should be paid into the Plans in priority to Indalex U.S.
They also claimed that Indalex breached its fiduciary obligations to the Plans' beneficiaries. The
CCAA judge dismissed the USW and Former Executives' motions on the basis that, at the date of
sale, no deemed trust under the PBA had arisen in respect of either plan. The CCAA judge also
concluded that because s. 31 of the PBA Regulations permitted Indalex to make up the deficiency in
the Salaried Plan over a period of years, the amount of the yearly payments did not become due un-
til it was required to be paid.

HELD: Appeals allowed. The Monitor was ordered to pay from the reserve fund amounts sufficient
to satisfy the deficiencies in the Plans. The CCAA judge erred in his interpretation of s. 57(4) of the
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PBA. The claims of the USW and the Former Executives took priority over the claim asserted by
Indalex U.S. Section 57(4) provided that all amounts owing to the pension plan on wind up were
subject to the deemed trust, even if those amounts were not yet due under the Plan or Regulations.
Section 31 of the Regulations gave the employer up to five years to make the contributions, during
which time the deemed trust in s. 57(4) provided a measure of protection for the employees over the
amount of the unpaid employer contributions that had accrued to the date of wind up but were not
yet due under the Regulations. The deficiency in the Salaried Plan had accrued as of the date of
wind up and, pursuant to s. 57(4) of the PBA, was subject to a deemed trust. The CCAA judge erred
in holding that no deemed trust existed with respect to that deficiency as at July 20, 2009. As the
administrator, Indalex owed a fiduciary duty to the Plans' members and beneficiaries to act in their
best interests. Indalex could not ignore its obligations as the Plans' administrator once it decided to
seek CCAA protection. The decisions Indalex unilaterally made had the potential to affect the Plans
beneficiaries' rights, at a time when they were particularly vulnerable. The vulnerability of pension
plan beneficiaries was even greater than in the ordinary course because they were given no notice of
the CCAA proceedings, had no real knowledge of what was transpiring and had no power to ensure
that their interests were considered -- much less protected -- during the DIP negotiations. By doing
nothing to protect the best interests of the Plans' beneficiaries, Indalex breached its fiduciary obliga-
tions as administrator. Indalex's actions also amounted to a breach of's. 22(4) of the PBA, which
prohibited an administrator from knowingly permitting its interest to conflict with its duties and
powers in respect of the pension fund.

Statutes, Regulations and Rules Cited:

Bankruptcy and Insolvency Act, R.S.C. 1985, ¢. B-3,

Companies' Creditors Arrangement Act, R.S.C. 1985, c. C-36, s. 18.3(1), s. 37
Excise Tax Act, R.S.C. 1985, c. E-15, s. 222, s. 222(3)

Pension Benefits Act, R.S.0. 1990, ¢c.P.§8,s. 1,s. 1(1),s. 8, s. 14,5. 22, 5. 22(4), 5. 57, 5. 57(4), s.
57(5), s. 68(1), s. 68(2), s. 68(4), s. 69(1), s. 70(1), s. 70(4), s. 74, 5. 75, s. 75(1)(a), s. 75(1)(b), s.
75(2),s. 76

Pension Benefits Act, Regulation 909, R.R.0. 1990, s. 31, s. 31(1), s. 31(2), s. 31(3)
Personal Property Security Act, R.S.0. 1990, c. P.10, s. 30(7)

Appeal From:

On appeal from the orders of Campbell J., of the Superior Court of Justice, dated February 18,
2010.

Counsel:

Andrew J. Hatnay and Demetrios Yiokaris, for the Former Executives, appellants.
Darrell L. Brown, for the United Steelworkers, appellants.

Mark Bailey, for the Superintendent of Financial Services.

Hugh O'Reilly and Adam Beatty, for Morneau Sobeco Limited Partnership, Intervenor.
Fred Myers and Brian Empey, for Sun Indalex Finance, LLC.
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Ashley Taylor and Lesley Mercer, for the Monitor, FTI Consulting Canada ULC.

Harvey Chaiton and George Benchetrit, for George L. Miller, the Chapter 7 Trustee of the Bank-
ruptcy Estates of the US Indalex Debtors.

The judgment of the Court was delivered by

1 E.E. GILLESE J.A.:-- A Canadian company is insolvent. Its pension plans are underfunded
and in the process of being wound up. The company is the administrator of the pension plans.

2 The company obtains protection under the Companies’ Creditors Arrangement Act, R.S.C.
1985, c. C-36, as amended (CCAA). A court order enables it to borrow funds pursuant to a debi-
or-in-possession (DIP) credit agreement. The order creates a "super-priority" charge in favour of the
DIP lenders. The obligation to repay the DIP lenders is guaranteed by the company's U.S. parent
company (the Guarantee).

3 The company is sold through the CCAA proceedings but the sale proceeds are insufficient to
repay the DIP lenders. The U.S. parent company covers the shortfall, in accordance with its obliga-
tions under the Guarantee.

4 The CCAA monitor holds some of the sale proceeds in a reserve fund. The pension plan bene-
ficiaries claim the money based on the deemed trust provisions in the Pension Benefits Act, R.S.O.
1990, c. P.8 (PBA). The U.S. parent company claims the money based on its payment under the
Guarantee.

S Must the money in the reserve fund be used to pay the deficiencies in the pension plans in
preference to the secured creditor? What fiduciary obligations, if any, does the company have in
respect of its underfunded pension plans during the CCAA proceeding? These appeals wrestle with
these difficult questions.

OVERVIEW

6 Indalex Limited was the sponsor and administrator of two registered pension plans: the Re-
tirement Plan for Salaried Employees of Indalex Limited and Associated Companies (the Salaried
Plan) and the Retirement Plan for Executive Employees of Indalex Limited and Associated Compa-
nies (the Executive Plan) (collectively, the Plans).

7 On March 20, 2009, Indalex's parent company and its U.S. based affiliates (collectively, In-
dalex U.S.) sought Chapter 11 protection in the United States.

8 On April 3, 2009, Indalex Limited, Indalex Holdings (B.C.) Ltd., 6326765 Canada Inc. and
Novar Inc. (Indalex or the Applicants) obtained protection from their creditors under the CCAA. At
that time, the Salaried Plan was in the process of being wound up. Both Plans were underfunded.
FTI Consulting Canada ULC (the Monitor) was appointed as monitor.

9 On April 8, 2009, the court authorized Indalex to borrow funds pursuant to a DIP credit
agreement. The court order gave the DIP lenders a super-priority charge on Indalex's property. In-
dalex U.S. guaranteed Indalex's obligation to repay the DIP lenders.
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10 On July 20, 2009, Indalex moved for approval of the sale of its assets on a going-concern
basis. It also moved for approval to distribute the sale proceeds to the DIP lenders, with the result
that there would be nothing to fund the deficiencies in the Plans. Without further payments, the un-
derfunded status of the Plans will translate into significant cuts to the retirees' pension benefits.

11 At the sale approval hearing, the United Steelworkers appeared on behalf of its members
who had been employed by Indalex and are the beneficiaries of the Salaried Plan (the USW). In ad-
dition, a group of retired executives appeared on behalf of the beneficiaries of the Executive Plan
(the Former Executives).

12 Both the USW and the Former Executives objected to the planned distribution of the sale
proceeds. They asked that an amount representing the total underfunding of the Plans (the Deficien-
cies) be retained by the Monitor as undistributed proceeds, pending further court order. Their posi-
tion was based on, among other things, the deemed trust provisions in the PB4 that apply to unpaid
amounts owing to a pension plan by an employer.

13 The court approved the sale. However, as a result of the USW and Former Executives' res-
ervation of rights, the Monitor retained an additional $6.75 million of the sale proceeds in reserve
(the Reserve Fund), an amount approximating the Deficiencies.!

14 The sale closed on July 31, 2009. The sale proceeds were insufficient to repay the DIP lend-
ers. Indalex U.S. paid the shortfall of approximately US$10.75 million, pursuant to its obligations
under the Guarantee.

15 In accordance with a process designed by the CCAA court, the USW and the Former Execu-
tives brought motions returnable on August 28, 2009, based on their deemed trust claims. They
claimed the Reserve Fund was subject to deemed trusts in favour of the Plans' beneficiaries and
should be paid into the Plans in priority to Indalex U.S. They also claimed that during the CCAA4
proceedings, Indalex breached its fiduciary obligations to the Plans' beneficiaries.

16 Indalex then brought a motion in which it sought to lift the stay and assign itself into bank-
ruptey (the Indalex bankruptcy motion). This motion was directed to be heard on August 28, 2009,
along with the USW and Former Executives' motions.

17 By orders dated February 18, 2010, (the Orders under Appeal), the CCAA4 judge dismissed
the USW and Former Executives' motions on the basis that, at the date of sale, no deemed trust un-
der the PB4 had arisen in respect of either plan. He found it unnecessary to decide the Indalex
bankruptcy motion.

18 The USW and the Former Executives (together, the appellants) appeal. They ask this court
to order the Monitor to pay the Reserve Fund to the Plans.

19 On November 5, 2009, the Superintendent of Financial Services (Superintendent) appointed
the actuarial firm of Morneau Sobeco Limited Partnership (Morneau) as administrator of the Plans.

20 Morneau was granted intervenor status. It supports the appellants.
21 The Superintendent also appeared. He, too, supports the appellants.

22 Sun Indalex, as the principal secured creditor of Indalex U.S., asks that the appeals be dis-
missed and the Reserve Fund be paid to it. As a result of its payment under the Guarantee, Indalex
U.S. is subrogated to the rights of the DIP lenders. Its claim to the Reserve Fund is based on the su-
per-priority charge.
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23 The Monitor appeared. It supports Sun Indalex and asks that the appeals be dismissed. The
Monitor and Sun Indalex will be referred to collectively as the respondents.

24 George L. Miller, the trustee of the bankruptcy estates of Indalex U.S., appointed under
Chapter 7 of Title 11 of the United States Bankruptcy Code (the U.S. Trustee), was given leave to
intervene. He joins with the Monitor and Sun Indalex in opposing these appeals.

25 For the reasons that follow, I would allow the appeals and order the Monitor to pay, from
the Reserve Fund, amounts sufficient to satisfy the deficiencies in the Plans. For ease of reference,
the various statutory provisions to which I make reference can be found in the schedules at the end
of these reasons.

BACKGROUND

26 Indalex Limited is a Canadian corporation. It is the entity through which the Indalex group
of companies operates in Canada. It is a direct wholly-owned subsidiary of its U.S. parent, Indalex
Holding Corp., which in turn is a wholly-owned subsidiary of Indalex Finance.

27 Together, the group of companies referred to as Indalex and Indalex U.S. were the second
largest manufacturer of aluminum extrusions in the United States and Canada. Aluminum is a dura-
ble, light weight metal that can be strengthened through the extrusion process, which involves
pushing aluminum through a die and forming it into strips, which can then be customized for a wide
array of end-user markets.

28 Indalex Limited produced a portion of the raw material used in the extrusion process, called
aluminum extrusion billets, through its casting division located in Toronto. It also processed the raw
extrusion billets into extruded product at its Canadian extrusion plants, for sale to end users. In
2008, Indalex Limited accounted for approximately 32% of the Indalex group of companies total
sales to third parties.

29 Indalex Limited provided separate pension plans for its executives and salaried employees.
The Plans were designed to pay pension benefits for the lives of the retirees and those of their des-
ignated beneficiaries. Indalex Limited was the sponsor and administrator of both Plans. The Plans
were registered with the Financial Services Commission of Ontario (FSCO) and the Canadian Rev
enue Agency.

The Salaried Plan

30 The USW has several locals certified as bargaining agents on behalf of members employed
with Indalex, including members who are beneficiaries of the Salaried Plan. It was certified to rep-
resent certain Indalex employees, seven of whom were members of the Salaried Plan and have de-
ferred vested entitlements under that plan.

31 The Salaried Plan contains a defined benefit and defined contribution component.

32 Unlike the Executive Plan, the Salaried Plan was in the process of being wound up when
Indalex began CCAA proceedings. The effective date of wind up is December 31, 2006. Special
wind up payments were made in 2007 ($709,013), 2008 ($875,313) and 2009 ($601,000). As of
December 31, 2008, the wind up deficiency was $1,795,600.

33 All current service contributions have been made to the Salaried Plan.
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34 Article 4.02 of the Salaried Plan obligates Indalex to make sufficient contributions to the
Salaried Plan. Article 14.03 of the Salaried Plan requires Indalex to remit "amounts due or that have
accrued up to the effective date of the wind-up and which have not been paid into the Fund, as re-
quired by the Plan and Applicable Pension Legislation".

The Executive Plan

35 The Executive Plan is a defined benefit plan. Effective September 1, 2005, Indalex closed
the Executive Plan to new members.

36 As of January 1, 2008, there were eighteen members of the Executive Plan, none of whom
were active employees.

37 The Executive Plan is underfunded.

38 As of January 1, 2008, the Executive Plan had an estimated funding deficiency, on an ongo-
ing basis, of $2,535,100. On a solvency basis, the funding deficiency was $1,102,800 and on a
windup basis, the deficiency was $2,996,400. An actuarial review indicated that as of July 15, 2009,
the wind up deficiency had increased to an estimated $3,200,000.

39 In 2008, Indalex made total special payments of $897,000 to the Executive Plan. No further
special payments were due to be made to the Executive Plan until 2011. All current service contri-
butions had been made.

40 Due to its underfunded status, the Former Executives' monthly pension benefits have already
been cut by 30-40%. Unless money is paid into the Executive Plan, these cuts will become perma-
nent. The Former Executives have also lost their supplemental pension benefits which were un-
funded and terminated by Indalex after it obtained CCAA protection. Between the two cuts, the
Former Executives have lost between one half and two-thirds of their pension benefits.

41 On June 26, 2009, counsel for the Former Executives sent a letter to counsel to Indalex and
the Monitor, advising that the Former Executives reserved all rights to the deemed trust under s.
57(4) of the PBA in the CCAA proceedings. There was no response or objection to that letter from
Indalex, the Monitor or any other party.

42 At the time the Orders under Appeal were made, the Executive Plan had not been wound up.
However, a letter from counsel for the Monitor dated July 13, 2009, indicated that it was expected
that the Executive Plan would be wound up.

43 On March 10, 2010, the Superintendent issued a Notice of Proposal to wind up the Execu-
tive Plan effective as of September 30, 2009. The wind up process is currently underway.

Pension and Corporate Governance During the CCAA Proceedings

44 Keith Cooper, the Senior Managing Director of FTI Consulting Inc., was a key advisor to
the Indalex group of companies prior to and during the CCAA proceedings. On March 19, 2009, he
was appointed the Chief Restructuring Officer for all of the Indalex U.S. based companies. Howev-
er, he was responsible not only for Indalex U.S. but for the entire Indalex group of companies and
subsidiaries, including the Applicants. Mr. Cooper described his role as being to maximize recovery
for Indalex as a whole.

45 Mr. Cooper was the primary negotiator of the DIP credit agreement on behalf of Indalex. He
does not recall discussing Indalex's pension obligations in respect of the Salaried and Executive
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Plans during the negotiation of the DIP credit agreement. He was aware that the Plans were under-
funded and that pensions would be reduced if the shortfalls were not met.

46 FTI Consulting Inc., the company for which Mr. Cooper works, and the Monitor are affili-
ated entities. The Monitor (FTI Consulting Canada ULC) is a wholly-owned subsidiary of FTI
Consulting Inc.

47 On July 31, 2009, all of the directors of Indalex resigned. On that same day, Indalex Holding
Corp. (part of Indalex U.S.) became the management of Indalex. Thus, as of July 31, 2009, Indalex
and Indalex U.S. formally had the same management.

48 On August 12, 2009, a Unanimous Shareholder Declaration was executed in which Mr.
Cooper was appointed to direct the affairs of all Indalex entities.

49 On August 13, 2009, Indalex (which was now under the management of Indalex U.S.) an-
nounced its intention to bring a motion to bankrupt the Canadian company.

THE CCAA PROCEEDINGS

The Initial Order, as amended (April 3 and 8, 2009)

50 On April 3, 2009, pursuant to the order of Morawetz J., Indalex obtained protection from its
creditors under the CCAA (the Initial Order). A stay of proceedings against Indalex was ordered.

51 On April 8, 2009, the Initial Order was amended to authorize Indalex to borrow funds pur-
suant to a DIP credit agreement among Indalex, Indalex U.S. and a syndicate of lenders (the DIP
lenders). JP Morgan Chase Bank, N.A. was the administrative agent (the DIP Agent). The DIP
credit agreement contemplated that the DIP loan would be repaid from the proceeds derived from a
going-concern sale of Indalex's assets on or before August 1, 2009.

52 Indalex's obligation to repay the DIP borrowings was guaranteed by Indalex U.S. The
Guarantee was a condition to the extension of credit by the DIP lenders.

53 Paragraph 45 of the Initial Order, as amended, is the super-priority charge. It provides that
the DIP lenders' charge "shall rank in priority to all other security interests, trusts, liens, charges and
encumbrances, statutory or otherwise”, other than the Administration Charge and the Directors'
Charge, as those terms are defined in the Initial Order.

The Initial Order is Further Amended (June 12, 2009)

54 On June 12, 2010, Morawetz J. heard and granted a motion by the Applicants for approval
of an amendment to the DIP credit agreement to increase the borrowings by about $5 million, from
US$24.36 million to US$29.5 million. This resulted in an order dated June 12, 2009, further
amending the Initial Order (the June 12, 2009 order).

55 Counsel for the Former Executives was served with motion material on June 11, 2009, at
8:27 p.m. In response to an email from the Former Executives' counsel questioning the urgency of
the motion, the Monitor's counsel responded that the motion was simply directed at obtaining more
money under the DIP credit agreement.

56 At the hearing of the motion on June 12, 2010, the Former Executives initially sought to re-
serve their rights to confirm that the motion was about an increase to the DIP and nothing more.
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When that was confirmed, the Former Executives withdrew their reservation and the motion pro-
ceeded later that afternoon.

The Sale Approval Order (July 20, 2009)

57 Indalex brought two motions that were heard on July 20, 2009, by Campbell J. (the CCAA4
judge).
58 First, Indalex sought approval of a sale of its assets, as a going concern, to SAPA Holdings

AB (SAPA). Total consideration for the sale of Indalex and Indalex U.S. was approximately
US$151,183,000.00. The Canadian sale proceeds were to be paid to the Monitor.

59 As a term of the sale, SAPA assumed no responsibility or liability for the Plans.

60 Second, Indalex moved for approval of an interim distribution of the sale proceeds to the
DIP lenders.

61 Both the Former Executives and the USW objected to the planned distribution of the sale
proceeds. They asserted statutory deemed trust claims in respect of the underfunded pension liabili-
ties in the Plans, arguing that preference was to be given for amounts owing to the Plans pursuant to
ss. 57 and 75 of the PBA. They also relied on s. 30(7) of the Ontario Personal Property Security
Act, R.S.0. 1990, c. P.10 (PPSA), which expressly gives priority to the deemed trust in the PB4
over secured creditors.

62 The Former Executives and the USW further argued that Indalex had breached its fiduciary
duty to the Plans' beneficiaries by failing to adequately meet its obligations under the Plans and by
abdicating its responsibilities as administrator once CCAA4 proceedings had been undertaken.

63 The court approved the sale in an order dated July 20, 2009 (the Sale Approval order).
However, as a result of the USW and Former Executives' reservation of rights, the Monitor retained
an additional $6.75 million of the sale proceeds in reserve, an amount approximating the Deficien-
cies.

64 It was agreed that an expedited hearing process would be undertaken in respect of the USW
and Former Executives' deemed trust claims and that the Reserve Fund held by the Monitor would
be sufficient, if required, to satisfy the deemed trust claims.

The Guarantee is Called on

65 On July 31, 2009, the sale to SAPA closed. The sale proceeds available for distribution were
insufficient to repay the DIP loan in full. The Monitor made a payment of US$17,041,391.80 to the
DIP Agent. This resulted in a shortfall of US$10,751,247.22 in respect of the DIP borrowings. The
DIP Agent called on the Guarantee for the amount of the shortfall, which Indalex U.S. paid.

The Orders under Appeal (August 28, 2009)

66 The USW and Former Executives brought motions to determine their deemed trust claims.
The motions were set for hearing on August 28, 2009. Indalex then filed its bankruptcy motion, in
which it sought to file a voluntary assignment in bankruptcy.

67 By orders dated February 18, 2010, the CCAA4 judge dismissed the USW and Former Execu-
tives' motions.

68 The CCAA judge found it unnecessary to deal with Indalex's bankruptcy motion.
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THE REASONS OF THE CCAA JUDGE
The Former Executives' Motion

69 The CCAA judge dismissed the Former Executives' motion on the basis that since the wind
up of the Executive Plan had not yet taken place, there were no deficiencies in payments to that plan
as of July 20, 2009. As there were no deficiencies in payments, there was no basis for a deemed
trust.

The USW Motion

70 Because the Salaried Plan was in the process of being wound up, the CCAA judge dismissed
the USW motion for different reasons.

71 The CCAA judge saw the issue raised on the USW motion to be whether the PBA required
Indalex to pay the windup deficiency in the Salaried Plan as at the date of closing of the sale and
transfer of assets, namely, July 20, 2009. In resolving the issue, the CCA4 judge considered ss. 57
and 75 of the PBA. He called attention to the words "accrued to the date of the wind up but not yet
due" in s. 57(4).

72 The CCAA judge also considered ss. 31(1) and (2) of R.R.O. 1990, Reg. 909 (the Regula-
tions). He concluded that because s. 31 of the Regulations permitted Indalex to make up the defi-
ciency in the Salaried Plan over a period of years, the amount of the yearly payments did not be-
come due until it was required to be paid. Were it not for s. 31 of the Regulations, the CCA4 judge
stated that Indalex would have had an obligation under the PBA to pay in any deficiency as of the
date of wind up.

73 The CCAA judge concluded:

[49] ... I find that as of the date of closing and transfer of assets there were no
amounts that were "due" or "accruing due" on July 20, 2010. On that date, In-
dalex was not required under the PB4 or the Regulations thereunder to pay any
amount into the [Salaried] Plan. There was an annual payment that would have
become payable as at December 31, 2009 but for the stay provided for in the Ini-
tial Order under the CCAA.

[50] Since as of July 20, 2009, there was no amount due or payable, no deemed
trust arose in respect of the remaining deficiency arising as at the date of
wind-up.

[51] Since under the initial order priority was given to the DIP Lenders, they are
entitled to be repaid the amounts currently held in escrow. Those entitled to
windup deficiency remain as of that date unsecured creditors.

The Indalex Bankruptcy Motion

74 Having found that the deemed trust claims failed, the CCA4 judge considered that the ques-
tion of Indalex's assignment into bankruptcy might be moot. He went on, in para. 55 of his reasons
for decision, to state:
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[55] ... In my view, a voluntary assignment under the BI4 should not be used
to defeat a secured claim under valid Provincial legislation, unless the Pro-
vincial legislation is in direct conflict with the provisions of Federal Insolvency
Legislation such as the CCA4 or the BIA. For that reason I did not entertain the
bankruptcy assignment motion first. [Emphasis added.]

75 He found no conflict between the federal and provincial legislative regimes and allowed the
Applicants to renew their request for bankruptcy relief in a further motion.

THE ISSUES

76 The central issue raised on these appeals is whether the CCA44 judge erred in his interpreta-
tion of s. 57(4) of the PBA and, specifically, in finding that no deemed trust existed with respect to
the Deficiencies as at July 20, 2009.

77 The USW and the Former Executives ask the court to decide a second issue: whether during
the CCAA proceedings Indalex breached the fiduciary obligations that it owed to the Plans' benefi-
ciaries by virtue of being the Plans' administrator.”

78 The U.S. Trustee's submission raises two additional issues. Does the collateral attack rule
bar the appellants' deemed trust motions? Do the principles of cross-border insolvencies apply to
these appeals?

79 The final issue that arises is that of remedy: how is the Reserve Fund to be distributed?

80 Given the centrality of the wind up process to these appeals, I will briefly outline the salient
aspects of the wind up process before turning to a consideration of each of these issues.

WINDING UP A PENSION PLAN

81 To understand the wind up process, one must first understand how the pension plan operates
while it is ongoing.

82 A pension plan to which the employees contribute is called a contributory plan. In the case
of contributory plans, the employer is obliged to remit the employee contributions, including payroll
deductions, within a specified time frame. This aspect of an employer's obligations does not arise in
these appeals.

83 In addition to remitting the employee contributions, if any, while a defined benefit pension
plan is ongoing, the employer must make two types of contributions to ensure that the plan is ade-
quately funded and capable of paying the promised pension benefits.

1. Current service or "normal cost" contributions - the employer contributions
necessary to pay for current service costs in respect of benefits that are currently
accruing to members as a result of their ongoing participation in the plan as ac-
tive employees. These must be made in monthly instalments within 30 days after
the month to which they relate.

2. Special payments - a plan administrator must file an actuarial report annually in
which the pension plan is valued on two different bases: a "going-concern" basis,
where it is assumed the plan will continue to operate indefinitely; and a "solven-
cy" basis, where it is assumed that the employer will discontinue its business and
wind up its plan. If the actuarial report discloses a going-concern liability, the
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employer is required to make monthly special payments over a 15 year period to
fund the unfunded liability. If the actuarial report discloses a solvency deficiency,
the employer is required to make monthly special payments over a 5 year period
to fund the deficiency.

84 It is important to understand that the solvency valuation is not the same thing as a wind up
report. To repeat, the solvency valuation is prepared while the pension plan is ongoing. A solvency
valuation is required while the plan is ongoing because it is crucial that there be adequate funds with
which to pay pensions if the company becomes insolvent and the plan is wound up.

85 The wind up of a pension plan is defined in the PBA as "the termination of the pension plan
and the distribution of the assets of the pension fund" (s. 1(1)). At the effective date of wind up, the
plan members cease to accrue further entitlements under the plan. Naturally, no new members may
join the plan after the wind up date. The pension fund of a plan that is wound up continues to be
subject to the PBA and the Regulations until all of the assets of the fund have been disbursed (s. 76).

86 Winding up a pension plan must be distinguished from closing the plan, which simply
means that no new entrants are permitted to join the plan.

87 Under the PBA, there are two ways that a pension plan can be wound up. First, s. 68(1) rec-
ognizes that an employer® can voluntarily wind up the pension plan. Second, under s. 69(1), in cer-
tain circumstances, the Superintendent may order the wind up of the plan.

88 The PBA contains a detailed statutory scheme that must be followed when a pension plan is
to be wound up. This scheme imposes obligations on the employer and plan administrator, includ-
ing the following:

- The administrator has to give written notice of proposal to wind up to var-
ious people, including the Superintendent, and the notice must contain
specified information (s. 68(2) and (4));

- A wind up date must be chosen and the administrator must file a wind up
report showing, among other things, the plan's assets and liabilities as at
that date (s. 70(1));

- No payments can be made out of the pension fund until the Superintendent
has approved the wind up report (s. 70(4));

- Plan members with a certain combination of age and years of service or
membership in the plan are entitled to additional benefits on wind up
(grow-ins) (s. 74).

89 Importantly, s. 75 requires an employer to make two different categories of payment on plan
wind up. Sections 75(1)(a) and (b) read as follows:

Liability of employer on wind up

75.(1) Where a pension plan is wound up in whole or in part, the employer shall
pay into the pension fund,
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(a) an amount equal to the total of all payments that, under this Act, the
regulations and the pension plan, are due or that have accrued and
that have not been paid into the pension fund; and

(b) an amount equal to the amount by which,

(i)  the value of the pension benefits under the pension plan that
would be guaranteed by the Guarantee Fund under this Act
and the regulations if the Superintendent declares that the
Guarantee Fund applies to the pension plan,

(i)  the value of the pension benefits accrued with respect to em-
ployment in Ontario vested under the pension plan, and

(ii1) the value of benefits accrued with respect to employment in
Ontario resulting from the application of subsection 39(3) (50
per cent rule) and section 74,

exceed the value of the assets of the pension fund allocated as pre-
scribed for payment of pension benefits accrued with respect to em-
ployment in Ontario.

90 Section 75(1)(a) requires the employer to make all payments that are due immediately or
that have accrued and not been paid into the pension fund. Any unpaid current service costs and
unpaid special payments are caught by this subsection. In other words, by virtue of this subsection,
any payments that the employer had to make while the plan was ongoing must be paid. It will be
recalled that while the plan was ongoing, some special payments could be made over time.

91 Section 75(1)(b) requires the employer to pay additional amounts into the pension fund if
there are insufficient assets to cover the value of the pension benefits in the three categories set out
in s. 75(1)(b).

92 It will be apparent that on wind up, an employer will often be faced with having to make
significant additional contributions under s. 75(1)(b), in addition to being required to bring all con-
tributions up to date because of s. 75(1)(a). Section 75(2) stipulates that "the employer shall pay the
money due under subsection (1) in the prescribed manner and at the prescribed times." Section 31
of the Regulations prescribes the manner and timing for the s. 75 wind up payments. It provides that
the amounts an employer is to contribute under section 75 shall be by annual special payments,
commencing at the effective date of the wind up, over not more than five years.

THE PBA DEEMED TRUST

93 The central issue in these appeals is whether the CCA4 judge erred in his interpretation of s.
57(4) of the PBA. Section 57(4) reads as follows:

57.(4) Where a pension plan is wound up in whole or in part, an employer
who is required to pay contributions to the pension fund shall be deemed to
hold in trust for the beneficiaries of the pension plan an amount of money
equal to employer contributions accrued to the date of the wind up but not
yet due under the plan or regulations. [emphasis added]
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94 The modern approach to statutory construction dictates that in interpreting s. 57(4), the
words must be read

in their entire context and in their grammatical and ordinary sense harmoniously
with the scheme of the Act, the object of the Act, and the intention of Parlia-
ment.*

95 Section 57(4) deems an employer to hold in trust an amount equal to the contributions "ac-
crued to the date of wind up but not yet due under the plan or regulations”. The question is: what
employer contributions are caught by s. 57(4) and, thus, are subject to the deemed trust?

96 The introductory words of s. 57(4) refer to where a pension plan is "wound up". Therefore,
to answer this question, one must refer to the wind up regime created by the PB4 and Regulations, a
summary of which is set out above.

97 It will be recalled that when a pension plan is wound up, an actuarial calculation is made of
the assets and liabilities, as of the wind up date. Because the plan liabilities relate to service that was
provided up to the wind up date and not beyond, it is clear that all plan liabilities are accrued as of
the wind up date. Put another way, no additional liability can accrue following the wind up because
all events crystallize on the windup date - all pension benefit accruals by members cease and all
amounts that an employer is required to pay into a pension plan are calculated as of the wind up
date. For the same reason, the amounts that s. 75 requires an employer to contribute to the pension
fund, on wind up, are accrued to the date of wind up. The required contributions are the amounts
that an employer must make to the pension fund so that the accrued pension benefits of the plan
members can be paid.

98 It will be further recalled that s. 31 of the Regulations gives the employer up to five years in
which to make all of the required s. 75 contributions. However, the fact that an employer is given
time in which to pay the requisite contributions into the pension fund does not change the fact that
the liabilities accrued by the wind up date.

99 This point is reinforced when one distinguishes amounts that are "accrued" from amounts
that are "not yet due". In Hydro-Electric Power Commission (Ontario) v. Albright (1922), 64 S.C.R.
306, at para. 23, the Supreme Court of Canada explains that money is "due" when there is a legal
obligation to pay it, whereas payments are "accrued" when the rights or obligations are constituted
and the liability to pay exists, even if the payment does not need to be made until a later date (i.e. is
not "due" until a later date).

100 Thus, just as s. 57(4) contemplates, while the amounts that the employer must contribute to
the pension fund pursuant to s. 75 "accrued to the date of wind up", because of s. 31 those contribu-
tions are "not yet due under the ... regulations".

101 There is nothing in the wording of's. 57(4) to suggest that its scope is confined to the
amounts payable under only s. 75(1)(a), as the respondents contend. On the contrary, the words of s.
57(4), given their grammatical and ordinary meaning, contemplate that all amounts owing to the
pension plan on wind up are subject to the deemed trust, even if those amounts are not yet due un-
der the plan or regulations. Therefore, the deemed trust in s. 57(4) applies to all employer contribu-
tions that are required to be made pursuant to s. 75. In short, the words "employer contributions ac-
crued to the date of wind up but not yet due" in s. 57(4) include all amounts owed by the employer
on the wind up of its pension plan.
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102 This interpretation accords with a contextual analysis of s. 57(4).

103 As these appeals demonstrate, during the five-year "grace" period permitted by s. 31 of the
Regulations, the rights of plan beneficiaries are at risk. Sections 57(4) and (5) provide some protec-
tion to the plan beneficiaries during that period. The employees' interest is in receiving their full
pension entitlements. For that to happen, all s. 75 employer contributions must be made into the
pension fund. The employer, on the other hand, has an interest in having a reasonable period of time
within which to make the requisite s. 75 contributions. Section 31 of the Regulations gives the em-
ployer up to five years to make the contributions, during which time the deemed trust in s. 57(4) and
the lien and charge in s. 57(5) provide a measure of protection for the employees over the amount of
the unpaid employer contributions, contributions that had accrued to the date of wind up but [were]
not yet due under the regulations.

104 Further, this interpretation is consistent with the overall purpose of the PB4, which is to
establish minimum standards,* safeguard the rights of pension plan beneficiaries,* and ensure the
solvency of pension plans so that pension promises will be fulfilled.” As the Supreme Court of
Canada said in Monsanto, at para. 38:

The Act is public policy legislation that recognizes the vital importance of
long-term income security. As a legislative intervention in the administration of
voluntary pension plans, its purpose is to establish minimum standards and regu-
latory supervision in order to protect and safeguard the pension benefits and
rights of members, former members and others entitled to receive benefits under
private pension plans (citations omitted).

105 Much reference has been made to the two cases in which s. 57(4) has been discussed: Re
Ivaco (2005), 12 C.B.R. (5th) 213 (Ont. S.C.), aff'd (2006), 83 O.R. (3d) 108 (C.A.), and Toron-
to-Dominion Bank v. Usarco (1991), 42 E.T.R. 235 (Ont. Ct. (Gen. Div.)). In my view, these deci-
sions are of little assistance in deciding this issue.

106 Factually, Ivaco and Usarco differ from the present case. In Ivaco and Usarco, the prospect
of bankruptcy was firmly before the court whereas in this case, at its highest, there is a motion to lift
the stay and file for bankruptcy.

107 Moreover, there are conflicting statements in /vaco and Usarco regarding the applicability
of the deemed trust to wind up deficiencies. In Usarco, a bankruptcy petition had been filed but no
steps had been taken to proceed with the petition. The company was not under CCAA protection. In
that context, Farley J., the motion judge, held that the deemed trust provision referred only to the
regular contributions together with special contributions that were to have been made but had not
been.® In Ivaco, the major financers and creditors wished to have the CCA44 proceeding, which was
functioning as a liquidation, transformed into a bankruptcy proceeding. The case was focused pri-
marily on whether there was a reason to defeat the bankruptcy petition. In Ivaco, Farley J. took a
different view of the scope of the s. 57(4) deemed trust, stating that in a non-bankruptcy situation,
the company's assets were subject to a deemed trust on account of unpaid contributions and wind up
liabilities.” On appeal, although this court indicated that it thought that Farley J.'s statement in
Usarco was correct, it found it unnecessary to decide the matter. Accordingly, these decisions are
not determinative of the scope of the deemed trust created by s. 57(4) of the PBA.
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108 The CCAA judge concluded that because Indalex had made the going-concern and special
payments to the Salaried Plan at the date of closing, there were no amounts due to the Salaried Plan.
Therefore, there could be no deemed trust. Respectfully, I disagree. As I have explained, the
deemed trust in s. 57(4) is not limited to the payment of amounts contemplated by s. 75(1)(a). It ap-
plies to all payments required by s. 75(1), including payments mandated by s. 75(1)(b).

109 Accordingly, the deficiency in the Salaried Plan had accrued as of the date of wind up
(December 31, 2006) and, pursuant to s. 57(4) of the PBA, was subject to a deemed trust. The
CCAA judge erred in holding that no deemed trust existed with respect to that deficiency as at July
20, 2009. The consequences that flow from this conclusion are explored in the section below on
how the Reserve Fund is to be distributed.

110 Are the unpaid liability payments owing to the Executive Plan also subject to the s. 57(4)
deemed trust? The Former Executives, Superintendent and Morneau all contend that they are. On
the plain wording of s. 57(4), I find it difficult to accept this argument - the introductory words of
the provision speak to "where a pension plan is wound up". In other words, wind up of the pension
plan appears to be a requirement for s. 57(4) to apply. If that is so, no deemed trust could arise un-
less and until a plan wind up occurred. As has been noted, the Executive Plan had not been wound
up at the relevant time.

111 Having said this, I am troubled by the notion that Indalex can rely on its own inaction to
avoid the consequences that flow from wind up. In its letter of July 13, 2009, counsel for the Moni-
tor confirmed that the Executive Plan would be wound up. Indeed, the CCA44 judge acknowledged
that the material filed with the court showed an intention on the part of the Applicants to wind up
the plan. If the deemed trust does not extend to the Executive Plan, in the circumstances of this case,
it appears that the result would be a triumph of form over substance.

112 In the end, however, the question that drives these appeals is whether the Monitor should
be directed to distribute the Reserve Fund to the Plans. As I explain below in the section on how the
Reserve Fund should be distributed, in my view, such an order should be made. Consequently, it
becomes unnecessary to decide whether the deemed trust applies to the deficiency in the Executive
Plan and I decline to do so. It is a question that is best decided in a case where the result depends on
it and a fuller record would enable the court to appreciate the broader implications of such a deter-
mination.

DID INDALEX BREACH ITS FIDUCIARY OBLIGATION?

113 The appellants say that Indalex, as administrator of the Plans, owed a fiduciary duty to the
Plans' members and beneficiaries. Both appellants list a number of actions that Indalex took or
failed to take during the CCAA proceedings that they say amounted to breaches of its fiduciary ob-
ligation. They contend that the appropriate remedy for those breaches is an order requiring the Re-
serve Fund to be paid into the Plans.

114 The Monitor acknowledges that pension plan administrators have both a statutory and
common law duty to act in the best interests of the plan beneficiaries and to avoid conflicts of inter-
est, and that these duties are "fiduciary in nature". However, the Monitor contends that Indalex took
all of the impugned actions in its role as employer and, therefore, could not have breached the fidu-
ciary duties it owed to the Plans' beneficiaries as administrator. In any event, the Monitor adds, the
issue is moot because any such breaches would merely give rise to an unsecured claim outside the
ambit of the deemed trusts created by the PBA.
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115 Sun Indalex echoes the Monitor's latter argument and says that the allegations of breach of
fiduciary duty are irrelevant in these appeals. Its submission on this issue is summarized in para. 79
of its factum:

[79] There is no provision in the PBA that creates a deemed trust in respect of
any claim for damages based on an alleged breach of fiduciary duty by an em-
ployer and there is no basis in the PBA for conferring a priority with respect to
such a claim. If a claim for breach of fiduciary duty on the part of Indalex exists,
it is merely an unsecured claim outside the ambit of the deemed trusts created by
the PBA that does not have priority over Sun's secured claim or the super-priority
DIP Lenders Charge.

116 For the reasons that follow, I accept the appellants' submission that Indalex breached its
fiduciary obligations as administrator during the CCAA4 proceedings. I deal with the question of
what flows from that finding when deciding the issue of remedy.

117 It is clear that the administrator of a pension plan is subject to fiduciary obligations in re-
spect of the plan members and beneficiaries. These obligations arise both at common law and by
virtue of s. 22 of the PBA.

118 The common law governing fiduciary relationships is well known. A fiduciary relationship
will be held to exist where, given all the surrounding circumstances, one person could reasonably
have expected that the other person in the relationship would act in the former's best interests." The
key factual characteristics of a fiduciary relationship are: the scope for the exercise of discretion or
power; the ability to exercise that power unilaterally so as to affect the beneficiary's legal or practi-
cal interests; and, a peculiar vulnerability on the part of the beneficiary to the exercise of that dis-
cretion or power. "

119 It is readily apparent that these characteristics exist in the relationship between the pension
plan administrator and the plan members and beneficiaries. The administrator has the power to uni-
laterally make decisions that affect the interests of plan members and beneficiaries as a result of its
responsibility for the administration of the plan and management of the fund. Those decisions affect
the beneficiaries' interests. The plan members and beneficiaries reasonably rely on the administrator
to ensure that the plan and fund are properly administered. And, as these appeals demonstrate, they
are peculiarly vulnerable to the administrator's exercise of its powers. Thus, at common law, Indalex
as the Plans' administrator owed a fiduciary duty to the Plans' members and beneficiaries to act in
their best interests.

120 Section 22 of the PBA also imposes a fiduciary duty on the administrator in the administra-
tion of the plan and fund. As well, it expressly prohibits the administrator from knowingly permit-
ting its interest to conflict with its duties in respect of the pension fund. The relevant provisions in s.
22 read as follows:

Care, diligence and skill
22.(1) The administrator of a pension plan shall exercise the care, diligence and

skill in the administration and investment of the pension fund that a person of or-
dinary prudence would exercise in dealing with the property of another person.
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Special knowledge and skill

(2)  The administrator of a pension plan shall use in the administration of the pension
plan and in the administration and investment of the pension fund all relevant
knowledge and skill that the administrator possesses or, by reason of the admin-
istrator's profession, business or calling, ought to possess.

Conflict of interest

(4) An administrator ... shall not knowingly permit the administrator's interest to
conflict with the administrator's duties and powers in respect of the pension fund.

121 In Ontario, an employer is expressly permitted to act as the administrator of its pension
plan: see ss. 1 and 8 of the PBA.* It is self-evident that the two roles can conflict from time to time.
In Imperial Oil Ltd. v. Ontario (Superintendent of Pensions) (1995), 18 C.C.P.B. 198 (Imperial
Oil), the Pension Commission of Ontario (PCO) grappled with this statutorily sanctioned conflict in
roles.

122 In that case, the employer Imperial Oil was the administrator of two employee pension
plans. Imperial Oil sought to file amendments to the pension plans with the PCO. Prior to the
amendments, a plan member with 10 or more years of service with Imperial Oil whose employment
was terminated for efficiency reasons was entitled to an enhanced early retirement annuity (the en-
hanced benefit). The effect of the amendments was to deny such an employee the enhanced benefit
unless the employee would have been able to retire within five years of termination. Put another
way, after the amendments, in addition to the other requirements, an employee had to be 50 years of
age or older at the time his or her employment was terminated for efficiency reasons in order to re-
ceive the enhanced benefit.

123 The Superintendent accepted the amendments for registration.

124 Some six months after the amendments were passed, Imperial Oil terminated the employ-
ment of a large number of employees for efficiency reasons. A number of the affected employees
had 10 or more years of service but, because they had not reached the age of 50, they were denied
the enhanced benefit.

125 A group of former employees (the Entitlement 55 Group) objected to the registration of the
amendments. They brought an application to the PCO, seeking a declaration that the amendments
were void and an order compelling Imperial Oil to administer the pension plans according to the
terms of the plans in place before the amendments were passed.

126 . Among other things, the Entitlement 55 Group argued that when Imperial Oil amended the
plans, it was acting in both its capacity as employer and its capacity as administrator of the plans.
Thus, they contended, Imperial Oil placed itself in a conflict of interest situation prohibited by s.
22(4) of the PBA because in its role as employer it wished to reduce pension fund liabilities but in
its role as administrator it had a duty to protect the interests of the beneficiaries who had reached the
10 year service qualification and thereby "qualified" for the enhanced benefit.
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127 The PCO dismissed the application. In so doing, it rejected the submission that Imperial
Oil had contravened s. 22(4) by passing the amendments. It held that Imperial Oil had acted solely
in its capacity as employer when it passed the amendments.

128 The PCO acknowledged that the PB4 allows an employer to wear "two hats" - one as em-
ployer and the other as administrator. However, at para. 33 of its reasons, the PCO explained that an
employer plays a role in respect of the pension plan that is distinct from its role as administrator:

Its role as employer permits it to make the decision to create a pension plan, to
amend it and to wind it up. Once the plan and fund are in place, it becomes an
administrator for the purposes of management of the fund and administration of
the plan. If we were to hold that an employer was an administrator for all pur-
poses once a plan was established, of what use would a power of amendment be?
An employer could never use the power to amend the plan in a way that was to
its benefit, as opposed to the benefit of the employees. Section 14 presupposes
this power is with an employer as it created parameters around the exercise of a
power of amendment.

129 The "two hats" analogy in Imperial Oil assists in understanding the parameters of the dual
roles of an employer who is also the administrator of its pension plan. The employer, when manag-
ing its business, wears its corporate hat. Although the employer gua corporation must treat all
stakeholders fairly when their interests conflict, the directors' ultimate duty is to act in the best in-
terests of the corporation: see BCE Inc. v. 1976 Debentureholders, [2008] 3 S.C.R. 560, at paras.
81-84. On the other hand, when acting as the pension plan administrator, the employer wears its fi-
duciary hat and must act in the best interests of the plan's members and beneficiaries.

130 The question raised by these appeals is whether, as the respondents contend, Indalex wore
only its corporate hat during the CCAA4 proceedings. In my view, it did not. As I will explain, during
the CCAA proceedings, in the unique circumstances of this case, Indalex wore both its corporate and
its administrator's hats.

131 I begin from the position that Indalex had the right to make the decision to commence
CCAA proceedings wearing solely its corporate hat. That decision is not part of the administration
of the pension plan or fund nor does it necessarily engage the rights of the beneficiaries of the pen-
sion plan. For example, an employer might sell its business under CCAA protection, with the pur-
chaser agreeing to continue the pension plan. In that situation, there should be no effect on the pay-
ment of pension benefits. Similarly, if the pension plan were fully funded, CCAA4 proceedings
should have no effect on pension entitlements.

132 However, just because the initial decision to commence CCAA proceedings is solely a
corporate one that does not mean that all subsequent decisions made during the proceedings are also
solely corporate ones. In the circumstances of this case, Indalex could not simply ignore its obliga-
tions as the Plans' administrator once it decided to seek CCAA protection. Shortly after initiating
CCAA proceedings, Indalex moved to obtain DIP financing, in which it agreed to give the DIP
lenders a super-priority charge. At the same time, Indalex knew that the Plans were underfunded
and that unless more funds were put into the Plans, pensions would have to be reduced. The deci-
sions that Indalex was unilaterally making had the potential to affect the Plans beneficiaries' rights,
at a time when they were particularly vulnerable. The peculiar vulnerability of pension plan benefi-
ciaries was even greater than in the ordinary course because they were given no notice of the CCAA4
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proceedings, had no real knowledge of what was transpiring and had no power to ensure that their
interests were even considered - much less protected - during the DIP negotiations.

133 In concluding that Indalex was subject to its fiduciary duties as administrator as well as its
corporate obligations during the CCAA proceedings, two points need to be made.

134 First, it is significant that Indalex is unclear as to what it thinks happened to its role as ad-
ministrator during the CCA4 proceedings. When cross-examined on this matter, Mr. Cooper gave
various responses as to whom he believed filled that role: Indalex, a combination of him and the
Monitor, and a combination of him and his staff. This confusion is understandable, given the num-
ber of roles that Mr. Cooper played in these proceedings. It will be recalled that prior to the com-
mencement of the CCAA proceedings, he became the Chief Restructuring Officer for Indalex U.S.,
a position which included responsibility for the Canadian group of Indalex companies. In this posi-
tion, he served as Indalex's primary negotiator of the DIP credit agreement. But, at the same time,
he worked for FTI Consulting Inc. The Monitor is a wholly-owned subsidiary of FTI Consulting
Inc. This blending of roles no doubt contributed to the apparent disregard for the obligations owed
by the Plans' administrator.

135 In any event, it is not apparent to me that Indalex could ignore its role as administrator or
divest itself of those obligations without taking formal steps through the Superintendent, plan
amendment, the courts, or some combination thereof, to transfer that role to a suitable person.
However, I will not consider this particular question further because it was not squarely raised and
argued by the parties and, in any event, even if Mr. Cooper became the administrator, through his
various roles, including as Chief Restructuring Officer for Indalex U.S., he is so clearly allied in
interest with Indalex that the following analysis remains applicable.

136 Second, the respondents' submission that Indalex wore only its corporate hat during the
proceedings is implicitly premised on the notion that an employer will wear its corporate hat or its
administrator's hat, but never both. I do not accept this premise. Nor do I accept that the reasoning
in Imperial Oil, which the respondents rely on, supports this submission.

137 In Imperial Oil, the PCO had to decide whether certain acts taken in respect of a pension
plan were those of the employer or the administrator. Because the provision of pension plans is
voluntary in Canada, the employer has the right to decide questions of plan design, including
whether to offer a pension plan and, if it does, whether to end it. In part because of the wording of's.
14 of the PBA and in part because the amendments at issue in /mperial Oil were a matter of plan
design, the PCO concluded that the employer was found to be acting solely in its corporate role
when it passed the amendments. There is nothing in Imperial Oil to suggest that an employer cannot
find itself in a position where it is wearing both hats at the same time.

138 I turn next to the question of breach.

139 As previously noted, when Indalex commenced CCAA proceedings, it knew that the Plans
were underfunded and that unless additional funds were put into the Plans, pensions would be re-
duced. Indalex did nothing in the CCAA proceedings to fund the deficit in the underfunded Plans. It
took no steps to protect the vested rights of the Plans' beneficiaries to continue to receive their full
pension entitlements. In fact, Indalex took active steps which undermined the possibility of addi-
tional funding to the Plans. It applied for CCAA4 protection without notice to the Plans' beneficiaries.
It obtained a CCAA order that gave priority to the DIP lenders over "statutory trusts" without notice
to the Plans' beneficiaries. It sold its assets without making any provision for the Plans. It knew the
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purchaser was not taking over the Plans." It moved to obtain orders approving the sale and distrib-
uting the sale proceeds to the DIP lenders, knowing that no payment would be made to the under-
funded Plans. And, Indalex U.S. directed Indalex to bring its bankruptcy motion with the intention
of defeating the deemed trust claims and ensuring that the Reserve Fund was transferred to it. In
short, Indalex did nothing to protect the best interests of the Plans' beneficiaries and, accordingly,
was in breach of its fiduciary obligations as administrator.

140 Further, in my view, Indalex was in a conflict of interest position. As has been mentioned,
Indalex's corporate duty was to treat all stakeholders fairly when their interests conflicted, but its
ultimate duty was to act in the best interests of the corporation. Indalex's duty as administrator was
to act in the Plans' beneficiaries best interests. It is apparent that in the circumstances of this case,
these duties were in conflict.

141 The common law prohibition against conflict of interest is not confined to situations where
the fiduciary's personal interest conflicts with those of the beneficiaries. It also precludes the fiduci-
ary from placing itself in a position where it acts for two parties who are adverse in interest: Davey
v. Woolley, Hames, Dale & Dingwall (1982), 35 O.R. (2d) 599 (C.A.), at para. 8. In Davey, a solic-
itor who acted for both sides of a business transaction was found to be in breach of his fiduciary ob-
ligations. Wilson J.A., writing for this court, explained that the conflict arose because the solicitor
could not fulfill his duties in respect of both clients at the same time. At para. 18, she concluded that
the solicitor was bound to refuse to act for the plaintiff in the circumstances.

142 The prohibition against a fiduciary being in a position of conflicting duties governs the sit-
uation in which Indalex found itself in during the CCAA4 proceedings.

143 Indalex was not at liberty to resolve the conflict in its duties by simply ignoring its role as
administrator. A fiduciary relationship does not end simply because it becomes impossible of per-
formance. At the point where its duty to the corporation conflicted with its duties as administrator, it
was incumbent on Indalex to take steps to address the conflict.

144 Even if I am in error in concluding that Indalex was in breach of its common law fiduciary
obligations, I would find that its actions amounted to a breach of s. 22(4) of the PBA. Section 22(4)
prohibits an administrator from knowingly permitting its interest to conflict with its duties and
powers in respect of the pension fund. Under s. 57(5) of the PBA, as administrator, Indalex had a
lien and charge on its assets for the amount of the deemed trust. Any steps that it might have taken
pursuant to s. 57(5), as administrator, would have been in respect of the pension fund. Thus, if
nothing else, Indalex's actions during the CCAA proceedings demonstrate that it permitted its cor-
porate interests to conflict with the administrator's duties and powers that flow from the lien and
charge.

145 Having found that Indalex breached its fiduciary obligations to the Plans' beneficiaries, the
question becomes: what flows from such a finding? I address that question below when considering
the issue of how to distribute the Reserve Fund. At that time I will return to the arguments of the
Monitor and Sun Indalex to the effect that such a finding is largely irrelevant in these proceedings.

DOES THE COLLATERAL ATTACK RULE BAR THE DEEMED TRUST MOTIONS?

146 The U.S. Trustee submits that even if the PBA creates a deemed trust for any wind up defi-
ciencies in the Plans, the appeals should be dismissed because the underlying motions are an im-
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permissible collateral attack on previous orders made in the CCAA proceedings. His argument runs
as follows.

147 The Initial Order, the June 12, 2009 order and the Sale Approval order (the "Court Orders")
are all valid, enforceable court orders. The Court Orders gave super-priority rights to the DIP lend-
ers and Indalex U.S. is subrogated to those rights. None of the Court Orders were appealed and no
party sought to have them set aside or varied. As the appellants' motions seek to alter the priorities
established by the Court Orders, they should be barred because they are an impermissible collateral
attack on those orders.

148 I do not accept this submission for three reasons, the first two of which can be shortly stat-
ed.
149 First, this submission is an attack on the underlying motions. As such, it ought to have been

raised below. The Former Executives say that the collateral attack doctrine was raised for the first
time on appeal. Certainly, if it was raised below, the CCA4 judge makes no reference to it. As a
general rule, it is not appropriate to raise an issue for the first time on appeal. The exceptions to this
general rule are very limited and do not apply in this case: see Cusson v. Quan, [2009] 3 S.C.R.
712, at paras. 36-37.

150 Second, the USW and the Former Executives raised the matter of the deemed trusts in the
CCAA proceedings. The CCAA judge designed a process by which their claims would be resolved.
They followed that process. The USW and Former Executives can scarcely be faulted for comply-
ing with a court-designed process. Further, the Sale Approval order acknowledged the deemed trust
issue in that it required the Monitor to hold funds in reserve that were sufficient to satisfy the
deemed trust claims. That acknowledgment is inconsistent with a subsequent claim of impermissi-
ble collateral attack.

151 Third, as I will now explain, an appreciation of the CCAA4 regime makes it apparent that the
collateral attack rule does not apply in the circumstances of this case.

152 The collateral attack rule rests on the need for court orders to be treated as binding and
conclusive unless they are set aside on appeal or lawfully quashed. Court orders may not be at-
tacked collaterally. That is, a court order may not be attacked in proceedings other than those whose
specific object is the reversal, variation, or nullification of the order. See Wilson v. The Queen,
[1983] 2 S.C.R. 594, at para. 8.

153 The fundamental policy behind the rule against collateral attacks is "to maintain the rule of
law and to preserve the repute of the administration of justice": see R. v. Lifchfield, [1993] 4 S.C.R.
333, at para. 22. If a party could avoid the consequences of an order issued against it by going to
another forum, this would undermine the integrity of the justice system. Consequently, the doctrine
is intended to prevent a party from circumventing the effect of a decision rendered against it: see
Garland v. Consumers' Gas Co., [2004] 1 S.C.R. 629, at para. 72.

154 The CCAA regime is designed to deal with all matters during an insolvent company's at-
tempt to reorganize. The court-ordered stay of proceedings ensures that there is only one forum
where parties can put forth their arguments and claims. By pre-empting other legal proceedings, the
stay gives a corporation breathing space, which promotes the opportunity for reorganization.

155 The CCAA regime is a flexible, judicially supervised reorganization process that allows for
creative and effective decisions: see Century Services Ltd. v. Canada (Attorney General), [2010] 3
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S.C.R. 379, at para. 21. The CCAA judge is accorded broad discretion because the proceedings are a
fact-based exercise that requires ongoing monitoring and because there is often a need for the court
to act quickly. There is an underlying assumption, however, that the CCAA4 proceedings will provide
an opportunity for affected persons to participate in the proceedings.

156 This assumption finds voice in para. 56 of the Initial Order, as amended, which permits any
interested party to apply to the CCAA court to vary or amend the Initial Order (the come-back
clause). That is precisely what the appellants did. As interested parties, they went to the CCA4 court
to ask that the super-priority charge be varied or amended so that their claims could be properly
recognised.

157 Moreover, I do not accept that the appellants failed to act promptly in asserting their
claims. It was only when Indalex brought a motion for approval of the sale of its assets to SAPA
and for a distribution of the sale proceeds to the DIP lenders that it became clear that Indalex in-
tended to abandon the Plans in their underfunded states. The appellants immediately took steps to
assert their claims in the very forum in which all of the Court Orders had been made, namely, the
CCAA court.

158 The U.S. Trustee's argument that the Court Orders were never appealed is not persuasive.
In Algoma Steel Inc. Re (2001), 147 O.A.C. 291, at paras. 7-9, this court stated that it is premature
to grant leave to appeal from an initial order - brought on an urgent basis to deal with seemingly
desperate circumstances - when the order specifically opens the proceeding to all interested parties
and invites dissatisfied parties to bring their concerns to the court on a timely basis using a
come-back provision.

159 As the Former Executives point out, had the appellants sought to advance their deemed
trust claims by bringing a motion challenging the paragraph of the Initial Order that established the
DIP super-priority charge, it is likely that they would have been met by a response that their mo-
tions were premature. Depending on the amount paid for the company and/or the arrangements
made in respect of the Plans, the interests of the Plans' beneficiaries might not have been affected by
a sale. Indeed, on July 2, 2009, when Indalex brought a motion to have the bidding procedures ap-
proved for the asset sale and the Former Executives objected because of concerns that the Plans
were underfunded, the CCAA4 judge endorsed the record as follows: "The issues can be raised by the
retirees on any application to approve a transaction - but that is for another day."

160 The appellants followed that direction. When Indalex moved to have the sale transaction
approved and the jeopardy to the appellants’ interests became apparent, they went to the CCA4
court and raised the deemed trust issue.*

161 Thus, as I have said, I do not view the deemed trust motions as collateral attacks on the
Court Orders. The motions were raised in a timely manner in the same court in which the orders
were made. They can scarcely be termed attempts to circumvent decisions rendered against the
USW and the Former Executives when no decision had ever been rendered in which their claims
had been squarely raised and addressed. The process the USW and the Former Executives followed
is exactly that which is contemplated in CCAA proceedings and, specifically, the come-back clause.

162 Even if the collateral attack rule were applicable, however, this is not a case for its strict
application.
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163 In Litchfield, the Supreme Court of Canada recognized that there will be situations in
which the collateral attack rule should not be strictly applied. In that case, a physician had been
charged with a number of counts of sexual assault on his patients. On motion, a judge (not the trial
judge) ordered, [1991] A.J. No. 346, that the counts be severed and divided and three different trials
be held. After one trial, the physician was acquitted. The Crown appealed, [1992] A.J. No. 26. One
of the grounds of appeal related to the pre-trial severance order. The question arose as to whether
the Crown's challenge to the validity of the severance order violated the collateral attack rule.

164 At paras. 16-19 of Litchfield, lacobucci J., writing for the majority, explains that "some
flexibility" is needed in the application of the rule against collateral attacks. Strictly applied, the rule
would prevent the trial judge from reviewing the severance order because the trial was not a pro-
ceeding whose specific object was the reversal, variation or nullification of the severance order.
However, Iacobucci J. noted, the rule is not intended to immunize court orders from review. He re-
iterated the powerful rationale behind the rule: to maintain the rule of law and preserve the repute of
the administration of justice. This promotes certainty and finality, key aspects of the orderly and
functional administration of justice. However, he concluded that flexibility was warranted because
permitting a collateral attack on the severance order did not offend the underlying rationale for the
rule.

165 Similarly, in R. v. Domm (1996), 31 O.R. (3d) 540, at para. 31, Doherty J.A., writing for
this court, states that if a collateral attack can be taken without harm to the interests of the rule of
law and the repute of the administration of justice, the rule should be relaxed. At para. 36 of Domm,
he says that the rule must yield where a person has "no other effective means" of challenging the
order in question.

166 I acknowledge that certainty and finality are necessary to the proper functioning of the le-
gal system. And, I recognize that permitting the appellants' motions to proceed has generated some
degree of uncertainty as to the priorities established by the Court Orders. However, in the circum-
stances of this case, there was no other effective means by which the appellants could assert their
claims to a deemed trust. As has been mentioned, it was only when Indalex brought a motion for
approval of the sale of its assets to SAPA and for a distribution of the sale proceeds to the DIP
lenders that it became clear that Indalex intended to abandon the Plans in their underfunded states.
The appellants immediately took steps to assert their claims in the very forum in which all of the
Court Orders had been made, namely, the CCAA court. By permitting their motions to be heard, the
CCAA judge did not damage the repute of the administration of justice. On the contrary, he
strengthened it. He enabled the sale to proceed while ensuring that the competing claims to the Re-
serve Fund would be decided on the merits and expeditiously.

167 Nor can it be said, for the reasons already given about the nature of CCA4 proceedings,
that the deemed trust motions jeopardize the rule of law. Given the nature of a CCAA proceeding,
the court must often make orders on an urgent and expedited basis, with little or no notice to credi-
tors and other interested parties. Its processes are sufficiently flexible that it can accommodate situ-
ations such as the one that arose here. A strict application of the rule would preclude the appellants
from having the opportunity to meaningfully challenge the super-priority charge in the Initial Order,
as amended. In my view, that result would be a fundamental flaw in the CCAA4 process, one in
which procedure triumphed over substance. As lacobucci J. said in Litchfield, at para. 18, such a
result cannot be accepted.
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168 Accordingly, in my view, while the collateral attack rule does not apply, even if it did,
there are compelling reasons in this case to relax its strict application.

DO THE PRINCIPLES OF CROSS-BORDER INSOLVENCIES APPLY?

169 The U.S. Trustee also submits that the principles of cross-border insolvencies should be
applied when deciding these appeals. He contends that notwithstanding that separate proceedings
were commenced in Canada and the U.S., those principles apply because the Applicants were direct
and indirect subsidiaries of certain of the U.S. debtors, who commenced proceedings under Chapter
11 of Title 11 of the United States Bankruptcy Code in March 2009. Further, the U.S. Trustee con-
tends that if the appellants' claims were to succeed, it would seriously undermine the basic princi-
ples underlying cross-border insolvencies and the confidence of foreign creditors and courts in the
Canadian insolvency system.

170 While this argument provides context for the U.S. Trustee's collateral attack submission, I
do not see it as disclosing any legal grounds relevant to these appeals. By order dated May 12, 2009,
Morawetz J. approved a cross-border protocol in these proceedings that stipulates that the U.S. and
Canadian courts retain exclusive jurisdiction over the proceedings in their respective jurisdictions.
Furthermore, there is no evidence to support the U.S. Trustee's claim that allowing these appeals
would impair future lending practices by U.S. companies. Finally, nothing has been raised which
supports the notion that upholding valid provincial law in the circumstances of these appeals will
undermine the principles of cross-border insolvencies.

HOW IS THE RESERVE FUND TO BE DISTRIBUTED?
The Salaried Plan

171 Having concluded that a deemed trust exists with respect to the deficiency in the Salaried
Plan as at July 20, 2009, the question becomes whether the Monitor should be ordered to pay the
amount of that deficiency, from the Reserve Fund, into the Salaried Plan.

172 The USW argues, on behalf of the beneficiaries of the Salaried Plan, that the deemed trust
ranks in priority to all secured creditors and, therefore, the order should be made. Its argument rests
on s. 30(7) of the PPSA, which reads as follows:

30.(7) A security interest in an account or inventory and its proceeds is subor-
dinate to the interest of a person who is the beneficiary of a deemed trust
arising under the Employment Standards Act or under the Pension Benefits Act.
[emphasis added]

173 The USW contends that as s. 30(7) gives priority to the PB4 deemed trust and no finding
of paramountcy was made in these proceedings, it must be given effect.

174 The respondents argue that the super-priority charge has priority over any deemed trusts
and, therefore, the Reserve Fund should be paid to Sun Indalex, as the principal secured creditor of
Indalex U.S. They point to well-established law that authorizes the court to grant super-priority to
DIP lenders in CCAA proceedings and argue that without such a charge, DIP lenders will no longer
provide financing to companies under CCAA protection. Without DIP funding they say, many
companies under CCAA protection will be unable to continue in business until a compromise or ar-
rangement has been worked out. Consequently, companies will file for bankruptcy where deemed
trusts have no priority. This, they say, will frustrate the very purpose of the CCA4, which is to facil-
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itate the making of compromises or arrangements between insolvent debtor companies and their
creditors.

175 There is a great deal of force to the respondents' submissions. Indeed, in general, I agree
with them. It is important that the courts not address the interests of pension plan beneficiaries in a
manner that thwarts or even discourages DIP funding in future CCA4 proceedings. Nonetheless, in
the circumstances of this case, it is my view that the Monitor should be ordered to pay the amount
of the deficiency, from the Reserve Fund, into the Salaried Plan.

176 The CCAA court has the authority to grant a super-priority charge to DIP lenders in CCAA4
proceedings.” I fully accept that the CCA4 judge can make an order granting a super-priority charge
that has the effect of overriding provincial legislation, including the PBA. I also accept that without
such a charge, DIP lenders may be unwilling to provide financing to companies under CCAA pro-
tection. However, this does not mean that the super-priority charge in question has the effect of
overriding the deemed trust. To decide whether it does, one must turn to the doctrine of para-
mountcey.

177 Valid provincial laws continue to apply in federally regulated bankruptcy and insolvency
proceedings absent an express finding of federal paramountcy. The onus is on the party relying on
the doctrine of paramountcy to demonstrate that the federal and provincial laws are incompatible by
establishing either that it is impossible to comply with both laws or that to apply the provincial law
would frustrate the purpose of the federal law: see Canadian Western Bank v. Alberta, [2007] 2
S.C.R. 3, at para. 75 and Nortel Networks Corp. (Re) (2009), 99 O.R. (3d) 708 (C.A.), at para. 38,
leave to appeal to S.C.C. refused, [2009] S.C.C.A. No. 531.

178 In this case, there is nothing in the record to suggest that the issue of paramountcy was in-
voked on April 8, 2009, when Morawetz J. amended the Initial Order to include the super-priority
charge. The documents before the court at that time did not alert the court to the issue or suggest
that the PB4 deemed trust would have to be overridden in order for Indalex to proceed with its DIP
financing efforts while under CCA4 protection. To the contrary, the affidavit of Timothy Stubbs,
the then CEO of Indalex, sworn April 3, 2009, was the primary source of information before the
court. In para. 74 of his affidavit, Mr. Stubbs deposes that Indalex intended to comply with all ap-
plicable laws including "regulatory deemed trust requirements".

179 While the super-priority charge provides that it ranks in priority over trusts, "statutory or
otherwise", I do not read it as taking priority over the deemed trust in this case because the deemed
trust was not identified by the court at the time the charge was granted and the affidavit evidence
suggested such a priority was unnecessary. As no finding of paramountcy was made, valid provin-
cial laws continue to operate: the super-priority charge does not override the PB4 deemed trust. The
two operate sequentially, with the deemed trust being satisfied first from the Reserve Fund.

180 Does this conclusion thwart the purpose of the CCAA4 regime, which is to facilitate the re-
structuring of failing businesses to avoid bankruptcy and liquidation? It does not appear that would
have happened in the present case. The granting of a stay in a CCAA4 proceeding provides a compa-
ny with breathing space so that it can restructure. In this case, the stay of proceedings gave Indalex
the breathing space it needed to effect a sale of its business. Recall that this was a "liquidating
CCAA" from the outset. There was no restructuring of the company. There was no plan of com-
promise or arrangement prepared and presented to creditors. Within days of obtaining CCAA4 pro-
tection, Indalex began a marketing process to sell itself. Very shortly thereafter, it sold its business
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as a going-concern. There is nothing in the record to suggest that giving the deemed trust priority
would have frustrated Indalex's efforts to sell itself as a going-concern business.

181 What of the contention that recognition of the deemed trust will cause DIP lenders to be
unwilling to advance funds in CCA4 proceedings? It is important to recognize that the conclusion I
have reached does not mean that a finding of paramountcy will never be made. That determination
must be made on a case by case basis. There may well be situations in which paramountcy is in-
voked and the record satisfies the CCA4 judge that application of the provincial legislation would
frustrate the company's ability to restructure and avoid bankruptcy. But, this depends on the appli-
cant clearly raising the issue of paramountcy, which will alert affected parties to the risks to their
interests and put them in a position where they can take steps to protect their rights. That, however,
is not this case.

182 Nor am I persuaded by the argument that if the deemed trust is given effect in the unique
circumstances of this case, companies will file for bankruptcy instead of moving for CCA4 protec-
tion. This argument suggests that companies will act based on the desire to avoid their pension ob-
ligations. That motivation does not conform with the obligations that directors owe to the corpora-
tion. The obligation to act in the best interests of the corporation suggests that companies will
choose the route that maximizes recovery for creditors. As the respondents point out, Indalex sought
a going-concern sale for exactly that reason. In addition, by selling its business as a going concern,
Indalex preserved value for suppliers and customers who can continue to do business with the pur-
chaser and preserved approximately 950 jobs for its former employees. Surely the desire to maxim-
ize recovery for their creditors - along with those other considerations - would have prevailed had
Indalex known it would have to satisfy the deemed trust when considering whether to pursue bank-
ruptey or CCAA proceedings. In this regard, it is worth recalling that consideration for the sale ex-
ceeded $151 million, all DIP lenders were repaid in full, the Reserve Fund consists of undistributed
proceeds, and the total deficiencies in the Plans appear to be approximately $6.75 million.

183 As for the suggestion that Indalex will pursue its bankruptcy motion in order to defeat the
deemed trust, I would simply echo the comments of the CCA4 judge that a voluntary assignment
into bankruptcy should not be used to defeat a secured claim under valid provincial legislation. I
would add this additional consideration: it is inappropriate for a CCAA4 applicant with a fiduciary
duty to pension plan beneficiaries to seek to avoid those obligations to the benefit of a related party
by invoking bankruptcy proceedings when no other creditor seeks to do so.

184 There is also the matter of Indalex U.S.'s apparent reliance on the super-priority charge
when it gave the Guarantee. As explained more fully above, Indalex U.S. was fully aware of In-
dalex's obligations to the Plans when it entered into the Guarantee. Again as explained more fully
above, there were a number of different steps that Indalex could have taken to deal with these obli-
gations. It chose not to. This is not a case in which the secured creditor is an arm's length third party
taken by surprise by the claims of the Plans' beneficiaries.

185 A final consideration that must be addressed at this stage arises from the recent decision of
the Supreme Court of Canada in Century Services, which was released after the oral hearing of the
appeals. The parties were invited to make written submissions on the impact of Century Services, if
any, on these appeals. I am grateful for the excellence of those submissions, which mirrors the qual-
ity of the original submissions.
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186 Century Services deals with conflicting provisions in two pieces of federal legislation: s.
222(3) of the Excise Tax Act, R.S.C. 1985, c. E-15, which gives the federal Crown a deemed trust
for unpaid GST, and s. 18.3(1) (now s. 37) of the CCAA, which expressly excludes deemed trusts in
favour of the Crown from applying in CCAA proceedings. Deschamps J., for the majority, conduct-
ed a comprehensive analysis of the two conflicting sections and held that s. 18.3(1) of the CCA4
prevails. In sum, Century Services stands for the proposition that s. 18.3(1) of the CCAA excludes
the deemed trust for unpaid GST created by s. 222 of the Excise Tax Act from applying in a CCAA
proceeding.

187 It will be readily apparent that Century Services is distinguishable from the present case in
a number of ways. Three significant differences between it and the present appeals are worthy of
note.

188 First, in Century Services, reorganization efforts had failed and the company sought leave
to make an assignment into bankruptcy. Liquidation on a piecemeal basis through bankruptcy was

inevitable. The CCAA proceedings in the present case, on the other hand, were successful - they re-
sulted in the sale of Indalex's assets and the continuation of the business, albeit through another en-
tity. It is not a situation in which transition to the bankruptcy regime was inevitable because efforts
under the CCAA had failed.

189 Second, Century Services deals with competing provisions in two federal statutes. The
conflict between the two provisions was patent: one or the other had to prevail. They could not be
read together. Section 18.3(1) was found to prevail, in part because of its wording, which expressly
excludes a deemed trust in favour of the Crown. The present appeals involve a consideration of the
doctrine of federal paramountcy and whether a deemed trust under provincial legislation applies to a
charge granted in a CCAA proceeding. Significantly, unlike the situation in Century Services, there
is nothing in the CCA4 that expressly excludes the provincial deemed trust for unpaid pension con-
tributions from applying in CCAA proceedings. In these appeals, exclusion of the provincial deemed
trust is dependent on the CCAA4 judge engaging in a factual examination and a determination that
preservation of pension rights through the deemed trust would frustrate the purpose of the CCAA4
proceeding. Moreover, it is difficult to see how a finding of paramountcy would have been made on
the record at the time the super-priority charge was made, given the evidence that Indalex intended
to comply with all regulatory deemed trust requirements.”

190 Third, no issue of fiduciary duty arose in Century Services. In the present case, as dis-
cussed previously and again below, the impact of fiduciary duties during the CCAA proceeding
plays a significant role.

191 The respondents contend that Century Services is crucial in the disposition of these appeals
because it stands for the proposition that federal priorities under the Bankruptcy and Insolvency Act,
R.S.C. 1985, c. B-3 (BIA) apply in CCAA proceedings. If Century Services stood for that proposi-
tion, I would agree. In a series of cases, the Supreme Court of Canada has repeatedly said that a
province cannot, by legislating a deemed trust, alter the scheme of priorities under the BI4: see, for
example, British Columbia v. Henfrey Samson Belair Ltd., [1989] 2 S.C.R. 24.

192 However, in my view, Century Services does not stand for that unqualified proposition. In
Century Services, Deschamps J. explains that the CCAA and BIA are to be read in an integrated
fashion but she is at pains to say that the BI4 scheme of liquidation and distribution is the backdrop
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for what happens if a CCAA reorganization is unsuccessful.* Here, as I have noted, the CCA4 pro-
ceedings were successful.

193 Moreover, Deschamps J. repeatedly distinguishes the two regimes on the basis that the B/4
is "characterized by a rules-based approach"” whereas the CCAA4 "offers a more flexible mechanism
with greater judicial discretion".? Permitting the PBA deemed trust to survive, absent an express
finding of paramountcy, is consistent with both those key features of the CCAA proceedings -
greater flexibility and greater judicial discretion on the part of the CCAA court. This flexibility and
discretion on the part of the CCA4 court enables it to meaningfully assess the baseline considera-
tions of appropriateness, good faith and due diligence, referred to by Deschamps J. at para. 70 of
Century Services.

194 The respondents point to paras. 47, 48 and 76 of Century Services, in which Deschamps J.
notes the "strange asymmetry" that would occur if the E74 Crown priority were interpreted differ-
ently in CCA4 proceedings than in BI4 proceedings. She says this would encourage forum shopping
in cases where the debtor's assets cannot satisfy both the secured creditors' and the Crown's claims.
No "strange asymmetry" would occur in cases such as the present appeals. If the CCAA4 judge found
that recognition of the PB4 deemed trust would frustrate the purpose of the CCAA4 proceeding and
paramountcy had been invoked, the CCAA4 judge would be free to make a super-priority charge that
overrode the deemed trust. This approach leaves the CCAA4 court with greater flexibility and the
ability to be "cognizant of the various interests at stake in the reorganization, which can extend be-
yond those of the debtor and creditors to include employees".»

195 In para. 70 of her reasons, Deschamps J. exhorts the CCAA4 courts to be "mindful that
chances for successful reorganizations are enhanced where participants achieve common ground
and all stakeholders are treated as advantageously and fairly as the circumstances permit" [empha-
sis added]. The Plans' beneficiaries are stakeholders. And, once the deemed trust claims are recog-
nized, they are not to be treated as mere unsecured creditors. If, as the respondents contend based on
Century Services, the deemed trusts are automatically overridden, there will be no incentive for
companies that are similarly situated to Indalex to attempt to deal with their underfunded pension
plans. There will be no incentive to treat pension plan beneficiaries "as advantageously and fairly as
the circumstances permit". The incentive will be to do as Indalex did - go to court without notice to
the affected pension plan beneficiaries and negotiate as if the pension obligations did not exist.

196 Justice Deschamps also says that no "gap" should exist between the BI4 and the CCA4 and
approves of Laskin J.A.'s reasoning to that effect at paras. 62-63 of [vaco.* She explains that the gap
is a situation "which would allow the enforcement of property interests at the conclusion of CCA4
proceedings that would be lost in bankruptey". When the facts of the present case are considered
carefully, it can be seen that a gap of this sort will not occur should the appeals be allowed. As 1 see
it, the deemed trusts continued to exist during the CCAA proceedings although no steps could be
taken to enforce them during the proceedings because of the stay. By the time of the Sale Approval
Order, the CCAA court had become aware of the deemed trust claims. It dealt with the deemed trust
claims as part of the CCA4 proceedings, by deciding whether the undistributed sales proceeds held
by the Monitor should go to Indalex U.S. or to the Plans' beneficiaries. Thus, rather than being a
situation in which property interests that would be lost in bankruptcy were enforced at the conclu-
sion of the CCAA proceedings, the property interests were dealt with as part of the CCAA4 proceed-
ings.
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197 However, even if I am wrong in concluding that the deemed trust has priority over the se-
cured creditor in this case, I would make the order on the basis that it is the appropriate remedy for
the breaches of fiduciary obligation.

198 It is important to keep in mind that the contest over the Reserve Fund is not a fight between
the DIP lenders and the pensioners. The DIP lenders have been paid in full. The dispute is between
the pensioners and Sun Indalex, the principal secured creditor of Indalex U.S. It is in that context
that the court must consider the competing equities.

199 The CCAA was not designed to allow a company to avoid its pension obligations. To give
effect to Indalex U.S.'s claim would be to sanction Indalex's breaches of fiduciary obligation. In the
circumstances of this case, such a result would work an injustice. The equities are not equal. The
Plans' beneficiaries were vulnerable to the exercise of power by Indalex. They were not part of the
negotiations for the DIP financing nor were they involved in the sale negotiations. They had no op-
portunity to protect their interests and, as a result of Indalex's actions, there was no one who ful-
filled the administrator's role. Indalex, on the other hand, was fully aware of the Plans' underfunding
and the result to the pensioners of a failure to inject additional funds. It was Indalex who advised the
CCAA court that it intended to comply with "regulatory deemed trust requirements". To permit Sun
Indalex to recover on behalf of Indalex U.S. would be to effectively permit the party who breached
its fiduciary obligations to take the benefit of those breaches, to the detriment of those to whom the
fiduciary obligations were owed.

200 I do not accept the respondents' argument that a finding that Indalex breached its fiduciary
obligation is irrelevant because it would merely give rise to an unsecured claim and there is no basis
for conferring a priority for such a claim. This view fundamentally misunderstands the rights of the
pension plan beneficiaries. Even if there is no deemed trust, the Plans' beneficiaries are not mere
unsecured creditors. They are unsecured creditors to whom Indalex owed a fiduciary duty by virtue
of its role as the Plans' administrator. There is a significant difference, in my view, between being a
mere unsecured creditor and being an unsecured creditor to whom a fiduciary duty is owed.

201 Further, the Supreme Court has repeatedly stated that equitable remedies are sufficiently
flexible that they can be molded to meet the requirements of fairness and justice: see, for example,
Canson Enterprises v. Boughton & Co., [1991] 3 S.C.R. 534, at para. 86 and Soulos v. Korkontzilas,
[1997] 2 S.C.R. 217, at para. 34.

202 In Soulos, at para. 36, McLachlin J. (as she then was) writing for the majority, held that
constructive trusts may be imposed where "good conscience requires” it. She went on to identify
two different types of cases in which constructive trusts may be ordered: 1) those in which property
is obtained by a wrongful act of the defendant, notably breach of fiduciary duty or breach of the
duty of loyalty; and, 2) those in which there may not have been a wrongful act, but where there has
been unjust enrichment. While the second type of case - one in which there is unjust enrichment - is
not relevant to these appeals, the first is.

203 At para. 45 of Soulos, McLachin J. sets out four conditions that should "generally be satis-
fied" if a constructive trust based on wrongful conduct is to be ordered:

(1) the defendant must have been under an equitable obligation in relation to the ac-
tivities giving rise to the assets in his or her hands;
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(2) the assets in the hands of the defendant must be shown to have resulted from
deemed or actual agency activities of the defendant in breach of his or her equi-
table obligation to the plaintiff;

(3) the plaintiff must show a legitimate reason for seeking a proprietary remedy, ei-
ther personal or related to the need to ensure that others like the defendant remain
faithful to their duties; and

(4) there must be no factors which would render imposition of a constructive trust
unjust in all the circumstances of the case; e.g., the interests of intervening credi-
tors must be protected.

204 As T have already explained, in the circumstances of this case, Indalex's fiduciary obliga-
tions as administrator were engaged in relation to the CCAA proceedings and it is those proceedings
that gave rise to the asset (i.e. the Reserve Fund) (condition 1). The assets that would flow to In-
dalex U.S., absent the constructive trust, are directly connected to the process in which Indalex
committed its breaches of fiduciary obligation (condition 2). Without the proprietary remedy, the
Plans' beneficiaries have no meaningful remedy. Moreover, there must be some incentive to require
employers who are also the administrators of their pension plans to remain faithful to their duties
(condition 3). And, because Indalex U.S. is not an arm's length innocent third party, imposing a
constructive trust in favour of the Plans' beneficiaries is not unjust (condition 4).

The Executive Plan

205 As I explained above, it is not clear to me that a deemed trust arose in respect of the un-
derfunded amounts in the Executive Plan because it had not been wound up at the time of sale.
However, based on the breaches of fiduciary duty, the court is entitled to consider the equities of the
parties competing for the Reserve Fund. For the reasons given in respect of the Salaried Plan in re-
spect of those equities, I would make the same order in respect of the Executive Plan, namely, that
the Monitor pay the deficiency from the Reserve Fund to the Executive Plan in priority to those en-
titled under the super-priority charge.

206 In light of this conclusion, I find it unnecessary to deal with the Former Executives' sub-
mission that the doctrine of equitable subordination applies to remedy Indalex's breaches of fiduci-
ary duty. In any event, I would decline to decide that issue as it was not argued below. It offends the
general rule that appellate courts are not to entertain new issues on appeal.

DISPOSITION

207 Accordingly, I would allow the appeals and declare that the claims of the USW and the
Former Executives take priority over the claim asserted by Indalex U.S./Sun Indalex. I would order
the Monitor to pay from the Reserve Fund into each of the Salaried Plan and the Executive Plan an
amount sufficient to satisfy the deficiencies in each plan. I understand that the Reserve Fund is suf-
ficient to satisfy the Deficiencies but if this proves problematic, the parties may return to the court
for direction on that matter.

208 If the parties are unable to agree on costs, they may make brief written submissions on that
matter. The appellants, Morneau and the Superintendent shall file their submissions within fifteen
days of the date of release of these reasons. The respondents shall have a further seven days within
which to file their submissions.

E.E. GILLESE J.A.
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J.C. MacPHERSON J.A.:-- ] agree.
R.G. JURTIANSZ J.A.:-- I agree.

¥ K Kk 3k
Schedule "A"
Pension Benefits Act, R.S.0. 1990, c. P.8, ss. 1(1), 8, 14(1), 22, 57(1) - (5), 70(1), 74(1), 75(1), (2),
76
Definitions

1.(1) In this Act, ...
"administrator" means the person or persons that administer the pension plan; ...

"wind up" means the termination of a pension plan and the distribution of the assets of the pension
fund;

Administrator
Requirement
8.(0.1) A pension plan must be administered by a person or entity described in subsection (1).

Prohibition

(0.2) No person or entity other than a person or entity described in subsection (1) shall ad-
minister a pension plan.

Administrator

(1) A pension plan is not eligible for registration unless it is administered by an adminis-
trator who is,

(a) the employer or, if there is more than one employer, one or more of the employers;

(b) apension committee composed of one or more representatives of,

(i) the employer or employers, or any person, other than the employer or employers,
required to make contributions under the pension plan, and
(ii) members of the pension plan;

(¢) apension committee composed of representatives of members of the pension plan;

(d) theinsurance company that provides the pension benefits under the pension plan, if all
the pension benefits under the pension plan are guaranteed by the insurance company;

(e) if'the pension plan is a multi-employer pension plan established pursuant to a collective
agreement or a trust agreement, a board of trustees appointed pursuant to the pension
plan or a trust agreement establishing the pension plan of whom at least one-half are
representatives of members of the multi-employer pension plan, and a majority of such
representatives of the members shall be Canadian citizens or landed immigrants;

(f) acorporation, board, agency or commission made responsible by an Act of the Legis-
lature for the administration of the pension plan;

(g) aperson appointed as administrator by the Superintendent under section 71; or

(h) such other person or entity as may be prescribed.
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Additional members

(2) A pension committee, or a board of trustees, that is the administrator of a pension plan
may include a representative or representatives of persons who are receiving pensions
under the pension plan.

Interpretation

(3) For the purposes of clause (1)(b), "employer" includes the following persons and enti-

ties:
1. Affiliates within the meaning of the Business Corporations Act of the employer.
2. Such other persons or entities, or classes of persons or entities, as may be prescribed.

Reduction of benefits

14.(1) An amendment to a pension plan is void if the amendment purports to reduce,

(a) the amount or the commuted value of a pension benefit accrued under the pension plan
with respect to employment before the effective date of the amendment;

(b) the amount or the commuted value of a pension or a deferred pension accrued under the
pension plan; or

(¢)  the amount or the commuted value of an ancillary benefit for which a member or for-
mer member has met all eligibility requirements under the pension plan necessary to
exercise the right to receive payment of the benefit.

Care, diligence and skill

22.(1) The administrator of a pension plan shall exercise the care, diligence and skill in the
administration and investment of the pension fund that a person of ordinary prudence would exer-
cise in dealing with the property of another person.

Special knowledge and skill

(2) The administrator of a pension plan shall use in the administration of the pension plan and
in the administration and investment of the pension fund all relevant knowledge and skill that the
administrator possesses or, by reason of the administrator's profession, business or calling, ought to
possess.

Member of pension committee, etc.

(3) Subsection (2) applies with necessary modifications to a member of a pension committee
or board of trustees that is the administrator of a pension plan and to a member of a board, agency
or commission made responsible by an Act of the Legislature for the administration of a pension
plan.

Conflict of interest

(4) An administrator or, if the administrator is a pension committee or a board of trustees, a
member of the committee or board that is the administrator of a pension plan shall not knowingly
permit the administrator's interest to conflict with the administrator's duties and powers in respect of
the pension fund.

Employment of agent
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(5) Where it is reasonable and prudent in the circumstances so to do, the administrator of a
pension plan may employ one or more agents to carry out any act required to be done in the admin-
istration of the pension plan and in the administration and investment of the pension fund.

Trustee of pension fund
(6) No person other than a prescribed person shall be a trustee of a pension fund.
Responsibility for agent

(7) An administrator of a pension plan who employs an agent shall personally select the agent
and be satisfied of the agent's suitability to perform the act for which the agent is employed, and the
administrator shall carry out such supervision of the agent as is prudent and reasonable.

Employee or agent

(8) An employee or agent of an administrator is also subject to the standards that apply to the
administrator under subsections (1), (2) and (4).

Trust property

57.(1) Where an employer receives money from an employee under an arrangement that the em-
ployer will pay the money into a pension fund as the employee's contribution under the pension
plan, the employer shall be deemed to hold the money in trust for the employee until the employer
pays the money into the pension fund.

Money withheld

(2) For the purposes of subsection (1), money withheld by an employer, whether by payroll
deduction or otherwise, from money payable to an employee shall be deemed to be money received
by the employer from the employee.

Accrued contributions

(3) An employer who is required to pay contributions to a pension fund shall be deemed to
hold in trust for the beneficiaries of the pension plan an amount of money equal to the employer
contributions due and not paid into the pension fund.

Wind Up

(4) Where a pension plan is wound up in whole or in part, an employer who is required to pay
contributions to the pension fund shall be deemed to hold in trust for the beneficiaries of the pension
plan an amount of money equal to employer contributions accrued to the date of the wind up but not
yet due under the plan or regulations.

Lien and charge

(5) The administrator of the pension plan has a lien and charge on the assets of the employer
in an amount equal to the amounts deemed to be held in trust under subsections (1), (3) and (4).

Wind up report
70.(1) The administrator of a pension plan that is to be wound up in whole or in part shall file a
wind up report that sets out,

(a) the assets and liabilities of the pension plan;
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(b) the benefits to be provided under the pension plan to members, former members and
other persons;

(c) the methods of allocating and distributing the assets of the pension plan and determin-
ing the priorities for payment of benefits; and

(d)  such other information as is prescribed.

Combination of age and years of employment

74.(1) A member in Ontario of a pension plan whose combination of age plus years of con-
tinuous employment or membership in the pension plan equals at least fifty-five, at the effective
date of the wind up of the pension plan in whole or in part, has the right to receive,

(@)

(b)

(©)

a pension in accordance with the terms of the pension plan, if, under the
pension plan, the member is eligible for immediate payment of the pension
benefit;

a pension in accordance with the terms of the pension plan, beginning at
the earlier of,

(1)  the normal retirement date under the pension plan, or

(i)  the date on which the member would be entitled to an unreduced
pension under the pension plan if the pension plan were not wound
up and if the member's membership continued to that date; or

a reduced pension in the amount payable under the terms of the pension
plan beginning on the date on which the member would be entitled to the
reduced pension under the pension plan if the pension plan were not
wound up and if the member's membership continued to that date.

Liability of employer on wind up

75.(1) Where a pension plan is wound up in whole or in part, the employer shall pay into the

pension fund,

(2)

(b)

an amount equal to the total of all payments that, under this Act, the regu-
lations and the pension plan, are due or that have accrued and that have not
been paid into the pension fund; and

an amount equal to the amount by which,

(i)  the value of the pension benefits under the pension plan that would
be guaranteed by the Guarantee Fund under this Act and the regula-
tions if the Superintendent declares that the Guarantee Fund applies
to the pension plan,

(i1)  the value of the pension benefits accrued with respect to employ-
ment in Ontario vested under the pension plan, and

(iii) the value of benefits accrued with respect to employment in Ontario
resulting from the application of subsection 39(3) (50 per cent rule)
and section 74,
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exceed the value of the assets of the pension fund allocated as prescribed
for payment of pension benefits accrued with respect to employment in
Ontario.

Payment

(2) The employer shall pay the money due under subsection (1) in the prescribed manner and
at the prescribed times.

Pension fund continues subject to Act and regulations

76. The pension fund of a pension plan that is wound up continues to be subject to this Act and the
regulations until all the assets of the pension fund have been disbursed.

* % % kK

Schedule "B"
Pension Benefits Act, Regulation 909, R.R.O. 1990, s. 31(1), (2) and (3)

31.(1) The liability to be funded under section 75 of the Act shall be funded by annual special

payments commencing at the effective date of the wind up and made by the employer to the pension
fund.

(2) The special payments under subsection (1) for each year shall be at least equal to the
greater of,

(a) the amount required in the year to fund the employer's liabilities under section 75
of the Act in equal payments, payable annually in advance, over not more than
five years; and

(b) the minimum special payments required for the year in which the plan is wound
up, as determined in the reports filed or submitted under sections 3, 4, 5.3, 13 and
14, multiplied by the ratio of the basic Ontario liabilities of the plan to the total of
the liabilities and increased liabilities of the plan as determined under clauses
30(2)(b) and (c).

(3) The special payments referred to in subsections (1) and (2) shall continue until the liability
is funded.

cp/e/ln/qllxr/qlprp/qleed/qljyw/qlced/qlhes/qlcas/qlgpr

1 The Monitor retained the Reserve Fund as part of the Undistributed Proceeds. The Undis-
tributed Proceeds also include amounts for the payment of cure costs, other costs associated
with the completion of the SAPA transaction, legal and professional fees, and amounts owing
under the DIP charge.

2 The appellants had raised this issue below but it had not been dealt with by the CCAA
judge.
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3 Or, in the case of a multi-employer plan, the administrator.

4 Bell ExpressVu Limited Partnership v. Rex., [2002] 2 S.C.R. 559, at para. 26.

5 Monsanto Canada Inc. v. Ontario (Superintendent of Financial Services), [2004] 3 S.C.R.
152, at para. 13, relying on Gencorp Canada Inc. v. Ontario (Superintendent of Pensions)
(1998), 158 D.L.R. (4th) 497 (Ont. C.A.), at p. 503.

6 Ibid.

7 Bourdon v. Stelco Inc., [2005] 3 S.C.R. 279, at para. 24.

8 At para. 26.

9 At para. 11.

10 Burke v. Hudson's Bay Co., [2010] 2 S.C.R. 273, at paras. 39-41.

11 Hodgkinson v. Simms, [1994] 3 S.C.R. 377, at para. 32.

12 Ibid., at para. 30; Lac Minerals Ltd. v. International Corona Resources Ltd., [1989] 2
S.C.R. 574, at p. 646.

13 In contrast, Quebec legislation requires that plan administration be entrusted to a pension
committee of at least three persons, including a representative of each of the active and inac-
tive members of the plan and an independent member. See Supplemental Pension Plans Act,
R.S.Q.c.R-15.1, 5. 147.

14 On advice of counsel, Mr. Cooper refused to answer questions about what, if any, steps
were taken to have the purchaser take over the Plans.

15 To the extent that the U.S. Trustee suggests that the Former Executives raised the deemed
trust issue at the motion heard on June 12, 2010, I reject this submission. As explained in the
background portion of these reasons, the Former Executives' reservation of rights on June 12,
2010, was to obtain time to confirm that the motion related solely to an increase in the DIP
loan amount.

16 See, for example, InterTAN Canada Ltd. (Re), (2009), 49 C.B.R. (5th) 232 (Ont. S.C.).
And, the granting of super-priority charges is referred to with approval in Century Services, at
para. 62.

17 See para. 178 of these reasons.

18 See, for example, para. 23.

19 At para. 13, for example.
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20 See, for example, para. 14.
21 Century Services, at para. 60.

22 At para. 78.
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Case Name:
Canwest Global Communications Corp. (Re)

IN THE MATTER OF the Companies' Creditors Arrangement
Act, R.S.C. 1985, C-36, as amended
AND IN THE MATTER OF a Proposed Plan of Compromise or
Arrangement of Canwest Global Communications Corp. and
the other applicants listed on Schedule "A"

[2009] O.J. No. 4788

Court File No. CV-09-8241-O0OCL

Ontario Superior Court of Justice
Commercial List

S.E. Pepall J.
November 12, 2009.
(43 paras.)

Bankruptcy and insolvency law -- Companies’ Creditors Arrangement Act (CCAA) matters -- Com-
promises and arrangements -- Applications -- Sanction by court -- Application by a group of debtor
companies for approval of an agreement that would enable them to restructure their business af-
fairs, allowed -- Applicants were under the protection of the Companies' Creditors Arrangement
Act -- Agreement was approved because it facilitated the restructuring of the applicants to enable
them to become viable and competitive industry participants and it was fair -- Related transaction
regarding the transfer of the business and assets of a newspaper that the applicants had an interest
in did not require Court approval under s. 36 of the Act because it was an internal corporate reor-
ganization which was in the ordinary course of business -- Companies' Creditors Arrangement Act,
R.S.C. 1985, c. C-36, s. 36.

Application by a group of debtor companies and entities for an order approving a Transition and
Reorganization Agreement between them and other related parties. The applicants were granted
protection under the Companies' Creditors Arrangement Act on October 6, 2009. They were en-
gaged in the newspaper, digital media and television business. The Agreement pertained to the re-
structuring of the applicants' business affairs. It was an internal reorganization transaction that was
designed to realign shared services and assets within the corporate family that the applicants be-
longed to. The Agreement was entered into after extensive negotiations between the parties who
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were affected by it. The Monitor, who was appointed under the Act, concluded that this transaction
had several advantages over a liquidation.

HELD: Application allowed. Court approval under s. 36 of the Act was required if a debtor compa-
ny under the protection of the Act proposed to sell or dispose of assets outside the ordinary course
of business. It did not apply to a transaction regarding the transfer of the assets and business of a
newspaper that the applicants had an interest in because it was an internal corporate reorganization
which was in the ordinary course of business. The Agreement was approved because it facilitated
the restructuring of the applicants to enable them to become viable and competitive industry partic-
ipants and it was fair. It also allowed a substantial number of the businesses operated by the appli-
cants to continue as going concerns. The Agreement did not prejudice the applicants’ major credi-
tors. In the absence of the Agreement the newspaper would have to shut down and most of its em-
ployees would lose their employment. The stay that was granted under the Act was extended to en-
able the applicants to continue to work with their various stakeholders on the preparation and filing
of a proposed plan of arrangement.

Statutes, Regulations and Rules Cited:
Bankruptcy and Insolvency Act,
Bulk Sales Act, R.S.0. 1990, c. B.14,

Companies' Creditors Arrangement Act, R.S.C. 1985, c. C-36, 5. 2(1), s. 2(1), s. 36, 5. 36(1), s.
36(4), s. 36(7)

Counsel:

Lyndon Barnes and Jeremy Dacks for the Applicants.

Alan Merskey for the Special Committee of the Board of Directors of Canwest.
David Byers and Maria Konyukhova for the Monitor, FTI Consulting Canada Inc.
Benjamin Zarnett for the Ad Hoc Committee of Noteholders.

Peter J. Osborne for Proposed Management Directors of National Post.

Andrew Kent and Hilary Clarke for Bank of Nova Scotia, Agent for Senior Secured Lenders to LP
Entities.

Steve Weisz for CIT Business Credit Canada Inc.
Amanda Darroch for Communication Workers of America.

Alena Thouin for Superintendent of Financial Services.

REASONS FOR DECISION

S.E. PEPALL J.:--
Relief Requested
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1 The CMI Entities move for an order approving the Transition and Reorganization Agreement
by and among Canwest Global Communications Corporation ("Canwest Global"), Canwest Limited
Partnership/Canwest Societe en Commandite (the "Limited Partnership"), Canwest Media Inc.
("CMI"), Canwest Publishing Inc./Publications Canwest Inc ("CPI"), Canwest Television Limited
Partnership ("CTLP") and The National Post Company/La Publication National Post (the "National
Post Company") dated as of October 26, 2009, and which includes the New Shared Services
Agreement and the National Post Transition Agreement.

2 In addition they ask for a vesting order with respect to certain assets of the National Post
Company and a stay extension order.

3 At the conclusion of oral argument, I granted the order requested with reasons to follow.

Backround Facts

(a) Parties

4 The CMI Entities including Canwest Global, CMI, CTLP, the National Post Company, and
certain subsidiaries were granted Companies’ Creditors Arrangement Act ("CCAA") protection on
Oct 6, 2009. Certain others including the Limited Partnership and CPI did not seek such protection.
The term Canwest will be used to refer to the entire enterprise.

5 The National Post Company is a general partnership with units held by CMI and National
Post Holdings Ltd. (a wholly owned subsidiary of CMI). The National Post Company carries on
business publishing the National Post newspaper and operating related on line publications.

(b) History

6 To provide some context, it is helpful to briefly review the history of Canwest. In general
terms, the Canwest enterprise has two business lines: newspaper and digital media on the one hand
and television on the other. Prior to 2005, all of the businesses that were wholly owned by Canwest
Global were operated directly or indirectly by CMI using its former name, Canwest Mediaworks
Inc. As one unified business, support services were shared. This included such things as executive
services, information technology, human resources and accounting and finance.

7 In October, 20035, as part of a planned income trust spin-off, the Limited Partnership was
formed to acquire Canwest Global's newspaper publishing and digital media entities as well as cer-
tain of the shared services operations. The National Post Company was excluded from this acquisi-
tion due to its lack of profitability and unsuitability for inclusion in an income trust. The Limited
Partnership entered into a credit agreement with a syndicate of lenders and the Bank of Nova Scotia
as administrative agent. The facility was guaranteed by the Limited Partner's general partner, Can-
west (Canada) Inc. ("CCI"), and its subsidiaries, CPI and Canwest Books Inc. (CBI") (collectively
with the Limited Partnership, the "LP Entities"). The Limited Partnership and its subsidiaries then
operated for a couple of years as an income trust.

8 In spite of the income trust spin off, there was still a need for the different entities to continue
to share services. CMI and the Limited Partnership entered into various agreements to govern the
provision and cost allocation of certain services between them. The following features characterized
these arrangements:
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-- the service provider, be it CMI or the Limited Partnership, would be entitled
to reimbursement for all costs and expenses incurred in the provision of ser-
vices;

-- shared expenses would be allocated on a commercially reasonable basis
consistent with past practice; and

-- neither the reimbursement of costs and expenses nor the payment of fees
was intended to result in any material financial gain or loss to the service
provider.

9 The multitude of operations that were provided by the LP Entities for the benefit of the Na-
tional Post Company rendered the latter dependent on both the shared services arrangements and on
the operational synergies that developed between the National Post Company and the newspaper
and digital operations of the LP Entities.

10 In 2007, following the Federal Government's announcement on the future of income fund
distributions, the Limited Partnership effected a going-private transaction of the income trust. Since
July, 2007, the Limited Partnership has been a 100% wholly owned indirect subsidiary of Canwest
Global. Although repatriated with the rest of the Canwest enterprise in 2007, the LP Entities have
separate credit facilities from CMI and continue to participate in the shared services arrangements.
In spite of this mutually beneficial interdependence between the LP Entities and the CMI Entities,
given the history, there are misalignments of personnel and services.

(¢) Restructuring

11 Both the CMI Entities and the LP Entities are pursuing independent but coordinated re-
structuring and reorganization plans. The former have proceeded with their CCAA4 filing and pre-
packaged recapitalization transaction and the latter have entered into a forbearance agreement with
certain of their senior lenders. Both the recapitalization transaction and the forbearance agreement
contemplate a disentanglement and/or a realignment of the shared services arrangements. In addi-
tion, the term sheet relating to the CMI recapitalization transaction requires a transfer of the assets
and business of the National Post Company to the Limited Partnership.

12 The CMI Entities and the LP Entities have now entered into the Transition and Reorganiza-
tion Agreement which addresses a restructuring of these inter-entity arrangements. By agreement, it
is subject to court approval. The terms were negotiated amongst the CMI Entities, the LP Entities,
their financial and legal advisors, their respective chief restructuring advisors, the Ad Hoc Commit-
tee of Noteholders, certain of the Limited Partnership's senior lenders and their respective financial
and legal advisors.

13 Schedule A to that agreement is the New Shared Services Agreement. It anticipates a cessa-
tion or renegotiation of the provision of certain services and the elimination of certain redundancies.
It also addresses a realignment of certain employees who are misaligned and, subject to approval of
the relevant regulator, a transfer of certain misaligned pension plan participants to pension plans



Page 5

that are sponsored by the appropriate party. The LP Entities, the CMI Chief Restructuring Advisor
and the Monitor have consented to the entering into of the New Shared Services Agreement.

14 Schedule B to the Transition and Reorganization Agreement is the National Post Transition
Agreement.
15 The National Post Company has not generated a profit since its inception in 1998 and con-

tinues to suffer operating losses. It is projected to suffer a net loss of $9.3 million in fiscal year
ending August 31, 2009 and a net loss of $0.9 million in September, 2009. For the past seven years
these losses have been funded by CMI and as a result, the National Post Company owes CMI ap-
proximately $139.1 million. The members of the Ad Hoc Committee of Noteholders had agreed to
the continued funding by CMI of the National Post Company's short-term liquidity needs but ad-
vised that they were no longer prepared to do so after October 30, 2009. Absent funding, the Na-
tional Post, a national newspaper, would shut down and employment would be lost for its 277
non-unionized employees. Three of its employees provide services to the LP Entities and ten of the
LP Entities' employees provide services to the National Post Company. The National Post Company
maintains a defined benefit pension plan registered under the Ontario Pension Benefits Act. It has a
solvency deficiency as of December 31, 2006 of $1.5 million and a wind up deficiency of $1.6 mil-
lion.

16 The National Post Company is also a guarantor of certain of CMI's and Canwest Global's
secured and unsecured indebtedness as follows:

Irish Holdco Secured Note -- $187.3 million
CIT Secured Facility -- $10.7 million

CMI Senior Unsecured Subordinated Notes -- US$393.2 million

Irish Holdco Unsecured Note -- $430.6 million

17 Under the National Post Transition Agreement, the assets and business of the National Post
Company will be transferred as a going concern to a new wholly-owned subsidiary of CPI (the
"Transferee"). Assets excluded from the transfer include the benefit of all insurance policies, cor-
porate charters, minute books and related materials, and amounts owing to the National Post Com-
pany by any of the CMI Entities.

18 The Transferee will assume the following liabilities: accounts payable to the extent they
have not been due for more than 90 days; accrued expenses to the extent they have not been due for
more than 90 days; deferred revenue; and any amounts due to employees. The Transferee will as-
sume all liabilities and/or obligations (including any unfunded liability) under the National Post
pension plan and benefit plans and the obligations of the National Post Company under contracts,
licences and permits relating to the business of the National Post Company. Liabilities that are not
expressly assumed are excluded from the transfer including the debt of approximately $139.1 mil-
lion owed to CMI, all liabilities of the National Post Company in respect of borrowed money in-
cluding any related party or third party debt (but not including approximately $1,148,365 owed to
the LP Entities) and contingent liabilities relating to existing litigation claims.
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19 CPI will cause the Transferee to offer employment to all of the National Post Company's
employees on terms and conditions substantially similar to those pursuant to which the employees
are currently employed.

20 The Transferee is to pay a portion of the price or cost in cash: (i) $2 million and 50% of the
National Post Company's negative cash flow during the month of October, 2009 (to a maximum of
$1 million), less (ii) a reduction equal to the amount, if any, by which the assumed liabilities esti-
mate as defined in the National Post Transition Agreement exceeds $6.3 million.

21 The CMI Entities were of the view that an agreement relating to the transfer of the National
Post could only occur if it was associated with an agreement relating to shared services. In addition,
the CMI Entities state that the transfer of the assets and business of the National Post Company to
the Transferee is necessary for the survival of the National Post as a going concern. Furthermore,
there are synergies between the National Post Company and the LP Entities and there is also the
operational benefit of reintegrating the National Post newspaper with the other newspapers. It can-
not operate independently of the services it receives from the Limited Partnership. Similarly, the LP
Entities estimate that closure of the National Post would increase the LP Entities' cost burden by
approximately $14 million in the fiscal year ending August 31, 2010.

22 In its Fifth Report to the Court, the Monitor reviewed alternatives to transitioning the busi-
ness of the National Post Company to the LP Entities. RBC Dominion Securities Inc. who was en-
gaged in December, 2008 to assist in considering and evaluating recapitalization alternatives, re-
ceived no expressions of interest from parties seeking to acquire the National Post Company. Simi-
larly, the Monitor has not been contacted by anyone interested in acquiring the business even
though the need to transfer the business of the National Post Company has been in the public do-
main since October 6, 2009, the date of the Initial Order. The Ad Hoc Committee of Noteholders
will only support the short term liquidity needs until October 30, 2009 and the National Post Com-
pany is precluded from borrowing without the Ad Hoc Committee's consent which the latter will not
provide. The LP Entities will not advance funds until the transaction closes. Accordingly, failure to
transition would likely result in the forced cessation of operations and the commencement of liqui-
dation proceedings. The estimated net recovery from a liquidation range from a negative amount to
an amount not materially higher than the transfer price before costs of liquidation. The senior se-
cured creditors of the National Post Company, namely the CIT Facility lenders and Irish Holdco,
support the transaction as do the members of the Ad Hoc Committee of Noteholders.

23 The Monitor has concluded that the transaction has the following advantages over a liquida-
tion:

-- it facilitates the reorganizaton and orderly transition and subsequent termi-
nation of the shared services arrangements between the CMI Entities and the
LP Entities;

-- it preserves approximately 277 jobs in an already highly distressed newspa-
per publishing industry;
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-- it will help maintain and promote competition in the national daily newspa-
per market for the benefit of Canadian consumers; and

-- the Transferee will assume substantially all of the National Post Company's
trade payables (including those owed to various suppliers) and various em-
ployment costs associated with the transferred employees.

Issues
24 The issues to consider are whether:
(a) the transfer of the assets and business of the National Post is subject to the
requirements of section 36 of the CCAA,
(b)  the Transition and Reorganization Agreement should be approved by the
Court; and
(c) the stay should be extended to January 22, 2010.
Discussion

(a) Section 36 of the CCA4

25 Section 36 of the CCAA was added as a result of the amendments which came into force on
September 18, 2009. Counsel for the CMI Entities and the Monitor outlined their positions on the
impact of the recent amendments to the CCA4 on the motion before me. As no one challenged the
order requested, no opposing arguments were made.

26 Court approval is required under section 36 if:

(a) adebtor company under CCAA protection
(b)  proposes to sell or dispose of assets outside the ordinary course of business.

27 Court approval under this section of the Act' is only required if those threshold requirements
are met. If they are met, the court is provided with a list of non-exclusive factors to consider in de-
termining whether to approve the sale or disposition. Additionally, certain mandatory criteria must
be met for court approval of a sale or disposition of assets to a related party. Notice is to be given to
secured creditors likely to be affected by the proposed sale or disposition. The court may only grant
authorization if satisfied that the company can and will make certain pension and employee related
payments.

28 Specifically, section 36 states:

(1) Restriction on disposition of business assets -- A debtor company in re-
spect of which an order has been made under this Act may not sell or oth-
erwise dispose of assets outside the ordinary course of business unless au-
thorized to do so by a court. Despite any requirement for shareholder ap-
proval, including one under federal or provincial law, the court may au-
thorize the sale or disposition even if shareholder approval was not ob-
tained.
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Notice to creditors -- A company that applies to the court for an authoriza-
tion is to give notice of the application to the secured creditors who are
likely to be affected by the proposed sale or disposition.

Factors to be considered -- In deciding whether to grant the authorization,
the court is to consider, among other things,

(a) whether the process leading to the proposed sale or disposition
was reasonable in the circumstances;

(b) whether the monitor approved the process leading to the pro-
posed sale or disposition;

(¢) whether the monitor filed with the court a report stating that in
their opinion the sale or disposition would be more beneficial to the
creditors than a sale or disposition under a bankruptcy;

(d) the extent to which the creditors were consulted;

(e) the effects of the proposed sale or disposition on the creditors and
other interested parties; and

(/) whether the consideration to be received for the assets is reasona-
ble and fair, taking into account their market value.

Additional factors -- related persons -- If the proposed sale or disposition is
to a person who is related to the company, the court may, after considering
the factors referred to in subsection (3), grant the authorization only if it is

satisfied that

(@) good faith efforts were made to sell or otherwise dispose of the
assets to persons who are not related to the company; and

(b) the consideration to be received is superior to the consideration
that would be received under any other offer made in accordance
with the process leading to the proposed sale or disposition.

Related persons -- For the purpose of subsection (4), a person who is re-
lated to the company includes

(a) a director or officer of the company;

(b) a person who has or has had, directly or indirectly, control in fact
of the company; and

(c) a person who is related to a person described in paragraph (@) or

().
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(6) Assets may be disposed of free and clear -- The court may authorize a sale
or disposition free and clear of any security, charge or other restriction and,
if it does, it shall also order that other assets of the company or the pro-
ceeds of the sale or disposition be subject to a security, charge or other re-
striction in favour of the creditor whose security, charge or other restriction
is to be affected by the order.

(7)  Restriction -- employers -- The court may grant the authorization only if
the court is satisfied that the company can and will make the payments that
would have been required under paragraphs 6(4)(a) and (5)(a) if the court
had sanctioned the compromise or arrangement.?

29 While counsel for the CMI Entities states that the provisions of section 36 have been satis-
fied, he submits that section 36 is inapplicable to the circumstances of the transfer of the assets and
business of the National Post Company because the threshold requirements are not met. As such,
the approval requirements are not triggered. The Monitor supports this position.

30 In support, counsel for the CMI Entities and for the Monitor firstly submit that section 36(1)
makes it clear that the section only applies to a debtor company. The terms "debtor company" and
"company" are defined in section 2(1) of the CCAA and do not expressly include a partnership. The
National Post Company is a general partnership and therefore does not fall within the definition of
debtor company. While I acknowledge these facts, I do not accept this argument in the circum-
stances of this case. Relying on case law and exercising my inherent jurisdiction, I extended the
scope of the Initial Order to encompass the National Post Company and the other partnerships such
that they were granted a stay and other relief. In my view, it would be inconsistent and artificial to
now exclude the business and assets of those partnerships from the ambit of the protections con-
tained in the statute.

31 The CMI Entities' and the Monitor's second argument is that the Transition and Reorganiza-
tion Agreement represents an internal corporate reorganization that is not subject to the require-
ments of section 36. Section 36 provides for court approval where a debtor under CCA4 protection
proposes to sell or otherwise dispose of assets "outside the ordinary course of business". This im-
plies, so the argument goes, that a transaction that is in the ordinary course of business is not cap-
tured by section 36. The Transition and Reorganization Agreement is an internal corporate reorgan-
ization which is in the ordinary course of business and therefore section 36 is not triggered state
counsel for the CMI Entities and for the Monitor. Counsel for the Monitor goes on to submit that
the subject transaction is but one aspect of a larger transaction. Given the commitments and agree-
ments entered into with the Ad Hoc Committee of Noteholders and the Bank of Nova Scotia as
agent for the senior secured lenders to the LP Entities, the transfer cannot be treated as an inde-
pendent sale divorced from its rightful context. In these circumstances, it is submitted that section
36 is not engaged.

32 The CCAA is remedial legislation designed to enable insolvent companies to restructure. As
mentioned by me before in this case, the amendments do not detract from this objective. In discuss-
ing section 36, the Industry Canada Briefing Book® on the amendments states that "The reform is
intended to provide the debtor company with greater flexibility in dealing with its property while
limiting the possibility of abuse.™
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33 The term "ordinary course of business" is not defined in the CCA4 or in the Bankruptcy and
Insolvency Act’. As noted by Cullity J. in Millgate Financial Corp. v. BCED Holdings Ltd.¢, authori-
ties that have considered the use of the term in various statutes have not provided an exhaustive
definition. As one author observed in a different context, namely the Bulk Sales Act’, courts have
typically taken a common sense approach to the term "ordinary course of business" and have con-
sidered the normal business dealings of each particular seller®. In Pacific Mobile Corp.®, the Su-
preme Court of Canada stated:

It is not wise to attempt to give a comprehensive definition of the term "ordinary
course of business" for all transactions. Rather, it is best to consider the circum-
stances of each case and to take into account the type of business carried on by
the debtor and creditor.

We approve of the following passage from Monet J.A.'s reasons, [1982] C.A.
501, discussing the phrase "ordinary course of business" ...

Tt is apparent from these authorities, it seems to me, that the concept we are con-
cerned with is an abstract one and that it is the function of the courts to consider

the circumstances of each case in order to determine how to characterize a given
transaction. This in effect reflects the constant interplay between law and fact.'

34 In arguing that section 36 does not apply to an internal corporate reorganization, the CMI
Entities rely on the commentary of Industry Canada as being a useful indicator of legislative intent
and descriptive of the abuse the section was designed to prevent. That commentary suggests that
section 36(4),which deals with dispositions of assets to a related party, was intended to:

... prevent the possible abuse by "phoenix corporations". Prevalent in small busi-
ness, particularly in the restaurant industry, phoenix corporations are the result of
owners who engage in serial bankruptcies. A person incorporates a business and
proceeds to cause it to become bankrupt. The person then purchases the assets of
the business at a discount out of the estate and incorporates a "new" business us-
ing the assets of the previous business. The owner continues their original busi-
ness basically unaffected while creditors are left unpaid. "

35 In my view, not every internal corporate reorganization escapes the purview of section 36.
Indeed, a phoenix corporation to one may be an internal corporate reorganization to another. As
suggested by the decision in Pacific Mobile Corp"., a court should in each case examine the cir-
cumstances of the subject transaction within the context of the business carried on by the debtor.

36 In this case, the business of the National Post Company and the CP Entities are highly inte-
grated and interdependent. The Canwest business structure predated the insolvency of the CMI En-
tities and reflects in part an anomaly that arose as a result of an income trust structure driven by tax
considerations. The Transition and Reorganization Agreement is an internal reorganization transac-
tion that is designed to realign shared services and assets within the Canwest corporate family so as
to rationalize the business structure and to better reflect the appropriate business model. Further-
more, the realignment of the shared services and transfer of the assets and business of the National
Post Company to the publishing side of the business are steps in the larger reorganization of the re-
lationship between the CMI Entities and the LP Entities. There is no ability to proceed with either
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the Shared Services Agreement or the National Post Transition Agreement alone. The Transition
and Reorganization Agreement provides a framework for the CMI Entities and the LP Entities to
properly restructure their inter-entity arrangements for the benefit of their respective stakeholders. It
would be commercially unreasonable to require the CMI Entities to engage in the sort of third party
sales process contemplated by section 36(4) and offer the National Post for sale to third parties be-
fore permitting them to realign the shared services arrangements. In these circumstances, I am pre-
pared to accept that section 36 is inapplicable.

(b) Transition and Reorganization Agreement

37 As mentioned, the Transition and Reorganization Agreement is by its terms subject to court
approval. The court has a broad jurisdiction to approve agreements that facilitate a restructuring: Re
Stelco Inc.” Even though I have accepted that in this case section 36 is inapplicable, court approval
should be sought in circumstances where the sale or disposition is to a related person and there is an
apprehension that the sale may not be in the ordinary course of business. At that time, the court will
confirm or reject the ordinary course of business characterization. If confirmed, at minimum, the
court will determine whether the proposed transaction facilitates the restructuring and is fair. If re-
jected, the court will determine whether the proposed transaction meets the requirements of section
36. Even if the court confirms that the proposed transaction is in the ordinary course of business and
therefore outside the ambit of section 36, the provisions of the section may be considered in as-
sessing fairness.

38 I am satisfied that the proposed transaction does facilitate the restructuring and is fair and
that the Transition and Reorganization Agreement should be approved. In this regard, amongst other
things, I have considered the provisions of section 36. I note the following. The CMI recapitaliza-
tion transaction which prompted the Transition and Reorganization Agreement is designed to facili-
tate the restructuring of CMI into a viable and competitive industry participant and to allow a sub-
stantial number of the businesses operated by the CMI Entities to continue as going concerns. This
preserves value for stakeholders and maintains employment for as many employees of the CMI En-
tities as possible. The Transition and Reorganization Agreement was entered into after extensive
negotiation and consultation between the CMI Entities, the LP Entities, their respective financial
and legal advisers and restructuring advisers, the Ad Hoc Committee and the LP senior secured
lenders and their respective financial and legal advisers. As such, while not every stakeholder was
included, significant interests have been represented and in many instances, given the nature of their
interest, have served as proxies for unrepresented stakeholders. As noted in the materials filed by
the CMI Entities, the National Post Transition Agreement provides for the transfer of assets and
certain liabilities to the publishing side of the Canwest business and the assumption of substantially
all of the operating liabilities by the Transferee. Although there is no guarantee that the Transferee
will ultimately be able to meet its liabilities as they come due, the liabilities are not stranded in an
entity that will have materially fewer assets to satisfy them.

39 There is no prejudice to the major creditors of the CMI Entities. Indeed, the senior secured
lender, Irish Holdco., supports the Transition and Reorganization Agreement as does the Ad Hoc
Committee and the senior secured lenders of the LP Entities. The Monitor supports the Transition
and Reorganization Agreement and has concluded that it is in the best interests of a broad range of
stakeholders of the CMI Entities, the National Post Company, including its employees, suppliers
and customers, and the LP Entities. Notice of this motion has been given to secured creditors likely
to be affected by the order.
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40 In the absence of the Transition and Reorganization Agreement, it is likely that the National
Post Company would be required to shut down resulting in the consequent loss of employment for
most or all the National Post Company's employees. Under the National Post Transition Agreement,
all of the National Post Company employees will be offered employment and as noted in the affida-
vit of the moving parties, the National Post Company's obligations and liabilities under the pension
plan will be assumed, subject to necessary approvals.

41 No third party has expressed any interest in acquiring the National Post Company. Indeed, at
no time did RBC Dominion Securities Inc. who was assisting in evaluating recapitalization alterna-
tives ever receive any expression of interest from parties seeking to acquire it. Similarly, while the
need to transfer the National Post has been in the public domain since at least October 6, 2009, the
Monitor has not been contacted by any interested party with respect to acquiring the business of the
National Post Company. The Monitor has approved the process leading to the sale and also has
conducted a liquidation analysis that caused it to conclude that the proposed disposition is the most
beneficial outcome. There has been full consultation with creditors and as noted by the Monitor, the
Ad Hoc Committee serves as a good proxy for the unsecured creditor group as a whole. I am satis-
fied that the consideration is reasonable and fair given the evidence on estimated liquidation value
and the fact that there is no other going concern option available.

42 The remaining section 36 factor to consider is section 36(7) which provides that the court
should be satisfied that the company can and will make certain pension and employee related pay-
ments that would have been required if the court had sanctioned the compromise or arrangement. In
oral submissions, counsel for the CMI Entities confirmed that they had met the requirements of sec-
tion 36. It is agreed that the pension and employee liabilities will be assumed by the Transferee.
Although present, the representative of the Superintendent of Financial Services was unopposed to
the order requested. If and when a compromise and arrangement is proposed, the Monitor is asked
to make the necessary inquiries and report to the court on the status of those payments.

Stay Extension

43 The CMI Entities are continuing to work with their various stakeholders on the preparation
and filing of a proposed plan of arrangement and additional time is required. An extension of the
stay of proceedings is necessary to provide stability during that time. The cash flow forecast sug-
gests that the CMI Entities have sufficient available cash resources during the requested extension
period. The Monitor supports the extension and nobody was opposed. I accept the statements of the
CMI Entities and the Monitor that the CMI Entities have acted, and are continuing to act, in good
faith and with due diligence. In my view it is appropriate to extend the stay to January 22, 2010 as
requested.

S.E. PEPALL J.
cple/qlrxg/qljxr/qlced/qlaxw

1 Court approval may nonetheless be required by virtue of the terms of the Initial or other
court order or at the request of a stakeholder.
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2 The reference to paragraph 6(4)a should presumably be 6(6)a.

3 Industry Canada "Bill C-55: Clause by Clause Analysis-Bill Clause No. 131-CCAA Section
36".

4 Tbid.

5R.S.C. 1985, c. C-36 as amended.

6 (2003), 47 C.B.R. (4th) 278 at para. 52.
7 R.S.0. 1990, c. B.14, as amended.

8 D.J. Miller "Remedies under the Bulk Sales Act: (Necessary, or a Nuisance?)", Ontario Bar
Association, October, 2007.

9[1985] 1 S.C.R. 290.
10 Supra, note 3.
11 Supra, note 9.

12 (2005), 15 C.B.R. (5th) 288 (Ont. C.A.).
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