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Case Name:

Nortel Networks Corp. (Re)

RE:IN THE MATTER OF the Companies' Creditors Arrangement Act,
R.S.C. 1985, ¢. C-36, as amended

AND IN THE MATTER OF a Plan of Compromise or Arrangement of

Nortel Networks Corporation, Nortel Networks Limited, Nortel
Networks Global Corporation, Nortel Networks International
Corporation and Nortel Networks Technology Corporation,
: Applicants

APPLICATION UNDER the Companies' Creditors Arrangement Act,

R.S.C. 1985, ¢. C-36, as amended

[2009] O.J. No. 3169
55 C.B.R. (5th) 229
2009 CarswellOnt 4467

Court File No. 09-CL-7950

Ontario Superior Court of Justice
Commercial List

G.B. Morawetz J.

Heard: June 29, 2009.
Judgment: June 29, 2009.
Released: July 23, 2009.

(59 paras.)

Bankruptcy and insolvency law -- Companies' Creditors Arrangement Act (CCAA) matters -- Ap-
plication of Act -- Debtor company -- Motion by applicants for approval of bidding procedure and
Sale Agreement allowed -- Applicants had been granted CCAA protection and were involved in in-
solvency procedures in four other countries -- Bidding procedures set deadline for entry and in-
volved auction -- Sale Agreement was for some of applicants' business units -- Neither proposal in-
volved formal plan of compromise with creditors or vote, but CCAA was flexible and could be
broadly interpreted to ensure objective of preserving business was met -- Proposal was warranted,
beneficial and there was no viable alternative.
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Motion by the applicants for the approval of their proposed bidding process and Sale Agreement.
The applicants had been granted CCAA protection and were involved in insolvency proceedings in
four other countries. The Monitor approved of the proposal. The bidding process set a deadline for
bids and involved an auction. The Sale Agreement was for some of the applicants’ business units.
The applicants argued the proposal was the best way to preserve jobs and company value. The pur-
chaser was to assume both assets and liabilities. There was no formal plan for compromise with
creditors or vote planned.

HELD: Motion allowed. The CCAA was flexible and could be broadly interpreted to ensure that its
objectives of preserving the business were achieved. The proposal was warranted and beneficial and
there was no viable alternative. A sealing order was also made with respect to Appendix B, which
contained commercially sensitive documents.

Statutes, Regulations and Rules Cited:
Companies' Creditors Arrangement Act, R.S.C. 1985, c. C-36, s. 11(4)

Counsel:
Derrick Tay and Jennifer Stam, for Nortel Networks Corporation, et al.

Lyndon Barnes and Adam Hirsh, for the Board of Directors of Nortel Networks Corporation and
Nortel Networks Limited.

J. Carfagnini and J. Pasquariello, for Ernst & Young Inc., Monitor.

M. Starnino, for the Superintendent of Financial Services and Administrator of PBGF.
S. Philpott, for the Former Employees.

K. Zych, for Noteholders.

Pamela Huff and Craig Thorburn, for MatlinPatterson Global Advisors LLC, MatlinPatterson Glob-
al Opportunities Partners IIT L.P. and Matlin Patterson Opportunities Partners (Cayman) III L.P.

David Ward, for UK Pension Protection Fund.
Leanne Williams, for Flextronics Inc.
Alex MacFarlane, for the Official Committee of Unsecured Creditors.

Arthur O. Jacques and Tom McRae, for Felske and Sylvain (de facto Continuing Employees' Com-
mittee).

Robin B. Schwill and Matthew P. Gottlieb, for Nortel Networks UK Limited.
A. Kauffman, for Export Development Canada.

D. Ullman, for Verizon Communications Inc.

G. Benchetrit, for IBM.
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ENDORSEMENT

G.B. MORAWETZ J..--
INTRODUCTION

1 On June 29, 2009, I granted the motion of the Applicants and approved the bidding proce-
dures (the "Bidding Procedures") described in the affidavit of Mr. Riedel sworn June 23, 2009 (the
"Riedel Affidavit") and the Fourteenth Report of Ernst & Young, Inc., in its capacity as Monitor
(the "Monitor") (the "Fourteenth Report"). The order was granted immediately after His Honour
Judge Gross of the United States Bankruptcy Court for the District of Delaware (the "U.S. Court")
approved the Bidding Procedures in the Chapter 11 proceedings.

2 I also approved the Asset Sale Agreement dated as of June 19, 2009 (the "Sale Agreement")
among Nokia Siemens Networks B.V. ("Nokia Siemens Networks" or the "Purchaser"), as buyer,
and Nortel Networks Corporation ("NNC"), Nortel Networks Limited ("NNL"), Nortel Networks,
Inc. ("NNI") and certain of their affiliates, as vendors (collectively the "Sellers") in the form at-
tached as Appendix "A" to the Fourteenth Report and I also approved and accepted the Sale
Agreement for the purposes of conducting the "stalking horse" bidding process in accordance with
the Bidding Procedures including, the Break-Up Fee and the Expense Reimbursement (as both
terms are defined in the Sale Agreement).

3 An order was also granted sealing confidential Appendix "B" to the Fourteenth Report con-
taining the schedules and exhibits to the Sale Agreement pending further order of this court.

4 The following are my reasons for granting these orders.

5 The hearing on June 29, 2009 (the "Joint Hearing") was conducted by way of video confer-
ence with a similar motion being heard by the U.S. Court. His Honor Judge Gross presided over the
hearing in the U.S. Court. The Joint Hearing was conducted in accordance with the provisions of the
Cross-Border Protocol, which had previously been approved by both the U.S. Court and this court.

6 The Sale Agreement relates to the Code Division Multiple Access ("CMDA") business
Long-Term Evolution ("LTE") Access assets.

7 The Sale Agreement is not insignificant. The Monitor reports that revenues from CDMA
comprised over 21% of Nortel's 2008 revenue. The CDMA business employs approximately 3,100
people (approximately 500 in Canada) and the LTE business employs approximately 1,000 people
(approximately 500 in Canada). The purchase price under the Sale Agreement is $650 million.

BACKGROUND

8 The Applicants were granted CCAA protection on January 14, 2009. Insolvency proceedings
have also been commenced in the United States, the United Kingdom, Israel and France.

9 At the time the proceedings were commenced, Nortel's business operated through 143 sub-
sidiaries, with approximately 30,000 employees globally. As of January 2009, Nortel employed ap-
proximately 6,000 people in Canada alone.

10 The stated purpose of Nortel's filing under the CCAA was to stabilize the Nortel business to
maximize the chances of preserving all or a portion of the enterprise. The Monitor reported that a
thorough strategic review of the company's assets and operations would have to be undertaken in
consultation with various stakeholder groups.
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11 In April 2009, the Monitor updated the court and noted that various restructuring alterna-
tives were being considered.

12 On June 19, 2009, Nortel announced that it had entered into the Sale Agreement with re-
spect to its assets in its CMDA business and LTE Access assets (collectively, the "Business") and
that it was pursuing the sale of its other business units. Mr. Riedel in his affidavit states that Nortel
has spent many months considering various restructuring alternatives before determining in its
business judgment to pursue "going concern” sales for Nortel's various business units.

13 In deciding to pursue specific sales processes, Mr. Riedel also stated that Nortel's manage-
ment considered: '

(a) the impact of the filings on Nortel's various businesses, including deterio-
ration in sales; and

(b) the best way to maximize the value of its operations, to preserve jobs and
to continue businesses in Canada and the U.S.

14 Mr. Riedel notes that while the Business possesses significant value, Nortel was faced with
the reality that:

(a) the Business operates in a highly competitive environment;

(b)  full value cannot be realized by continuing to operate the Business through
a restructuring; and

(¢) inthe absence of continued investment, the long-term viability of the
Business would be put into jeopardy.

15 Mr. Riedel concluded that the proposed process for the sale of the Business pursuant to an
auction process provided the best way to preserve the Business as a going concern and to maximize
value and preserve the jobs of Nortel employees.

16 In addition to the assets covered by the Sale Agreement, certain liabilities are to be assumed
by the Purchaser. This issue is covered in a comprehensive manner at paragraph 34 of the Four-
teenth Report. Certain liabilities to employees are included on this list. The assumption of these lia-
bilities is consistent with the provisions of the Sale Agreement that requires the Purchaser to extend
written offers of employment to at least 2,500 employees in the Business.

17 The Monitor also reports that given that certain of the U.S. Debtors are parties to the Sale
Agreement and given the desire to maximize value for the benefit of stakeholders, Nortel deter-
mined and it has agreed with the Purchaser that the Sale Agreement is subject to higher or better
offers being obtained pursuant to a sale process under s. 363 of the U.S. Bankruptcy Code and that
the Sale Agreement shall serve as a "stalking horse" bid pursuant to that process.

18 The Bidding Procedures provide that all bids must be received by the Seller by no later than
July 21, 2009 and that the Sellers will conduct an auction of the purchased assets on July 24, 2009.
It is anticipated that Nortel will ultimately seek a final sales order from the U.S. Court on or about
July 28, 2009 and an approval and vesting order from this court in respect of the Sale Agreement
and purchased assets on or about July 30, 2009.



Page 5

19 The Monitor recognizes the expeditious nature of the sale process but the Monitor has been
advised that given the nature of the Business and the consolidation occurring in the global market,
there are likely to be a limited number of parties interested in acquiring the Business.

20 The Monitor also reports that Nortel has consulted with, among others, the Official Com-
mittee of Unsecured Creditors (the "UCC") and the bondholder group regarding the Bidding Proce-
dures and is of the view that both are supportive of the timing of this sale process. (It is noted that
the UCC did file a limited objection to the motion relating to certain aspects of the Bidding Proce-
dures.)

21 Given the sale efforts made to date by Nortel, the Monitor supports the sale process outlined
in the Fourteenth Report and more particularly described in the Bidding Procedures.

22 Objections to the motion were filed in the U.S. Court and this court by MatlinPatterson
Global Advisors LLC, MatlinPatterson Global Opportunities Partners III L.P. and Matlin Patterson
Opportunities Partners (Cayman) III L.P. (collectively, "MatlinPatterson") as well the UCC.

23 The objections were considered in the hearing before Judge Gross and, with certain limited
exceptions, the objections were overruled.

ISSUES AND DISCUSSION

24 The threshold issue being raised on this motion by the Applicants is whether the CCAA af-
fords this court the jurisdiction to approve a sales process in the absence of a formal plan of com-
promise or arrangement and a creditor vote. If the question is answered in the affirmative, the sec-
ondary issue is whether this sale should authorize the Applicants to sell the Business.

25 The Applicants submit that it is well established in the jurisprudence that this court has the
jurisdiction under the CCAA to approve the sales process and that the requested order should be
granted in these circumstances.

26 Counsel to the Applicants submitted a detailed factum which covered both issues.

27 Counsel to the Applicants submits that one of the purposes of the CCAA is to preserve the
going concern value of debtors companies and that the court's jurisdiction extends to authorizing
sale of the debtor's business, even in the absence of a plan or creditor vote.

28 The CCAA is a flexible statute and it is particularly useful in complex insolvency cases in
which the court is required to balance numerous constituents and a myriad of interests.

29 The CCAA has been described as "skeletal in nature". It has also been described as a
"sketch, an outline, a supporting framework for the resolution of corporate insolvencies in the pub-
lic interest". ATB Financial v. Metcalfe & Mansfield Alternative Investments Il Corp. (2008), 45
C.B.R. (5th) 163 (Ont. C.A.), at paras. 44, 61, leave to appeal refused, [2008] S.C.C.A. No. 337.
("ATB Financial").

30 The jurisprudence has identified as sources of the court's discretionary jurisdiction, infer
alia:

(a) the power of the court to impose terms and conditions on the granting of a
stay under s. 11(4) of the CCAA;

(b)  the specific provision of s. 11(4) of the CCAA which provides that the
court may make an order "on such terms as it may impose"; and
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(¢c) the inherent jurisdiction of the court to "fill in the gaps" of the CCAA in
order to give effect to its objects. Re Canadian Red Cross Society (1998), 5
C.B.R. (4th) 299 (Ont. Gen. Div.) at para. 43; Re PSINet Ltd. (2001), 28
C.B.R. (4th) 95 (Ont. S.C.J.) at para. 5, ATB Financial, supra, at paras.
43-52.

31 However, counsel to the Applicants acknowledges that the discretionary authority of the
court under s. 11 must be informed by the purpose of the CCAA.

Its exercise must be guided by the scheme and object of the Act and by the legal
principles that govern corporate law issues. Re Stelco Inc. (2005), 9 C.B.R. (5th)
135 (Ont. C.A.) at para. 44.

32 In support of the court's jurisdiction to grant the order sought in this case, counsel to the Ap-
plicants submits that Nortel seeks to invoke the "overarching policy" of the CCAA, namely, to pre-
serve the going concern. Re Residential Warranty Co. of Canada Inc. (2006), 21 C.B.R. (5th) 57
(Alta. Q.B.) at para. 78.

33 Counsel to the Applicants further submits that CCAA courts have repeatedly noted that the
purpose of the CCAA is to preserve the benefit of a going concern business for all stakeholders, or
"the whole economic community":

The purpose of the CCAA is to facilitate arrangements that might avoid liquida-
tion of the company and allow it to continue in business to the benefit of the
whole economic community, including the shareholders, the creditors (both se-
cured and unsecured) and the employees. Citibank Canada v. Chase Marnhattan
Bank of Canada (1991), 5 C.B.R. (3rd) 165 (Ont. Gen. Div.) at para. 29. Re
Consumers Packaging Inc. (2001) 27 C.B.R. (4th) 197 (Ont. C.A.) at para. 5.

34 Counsel to the Applicants further submits that the CCAA should be given a broad and liber-
al interpretation to facilitate its underlying purpose, including the preservation of the going concern
for the benefit of all stakeholders and further that it should not matter whether the business contin-
ues as a going concern under the debtor's stewardship or under new ownership, for as long as the
business continues as a going concern, a primary goal of the CCAA will be met.

35 Counsel to the Applicants makes reference to a number of cases where courts in Ontario, in
appropriate cases, have exercised their jurisdiction to approve a sale of assets, even in the absence
of a plan of arrangement being tendered to stakeholders for a vote. In doing so, counsel to the Ap-
plicants submits that the courts have repeatedly recognized that they have jurisdiction under the
CCAA to approve asset sales in the absence of a plan of arrangement, where such sale is in the best
interests of stakeholders generally. Re Canadian Red Cross Society, supra, Re PSINet, supra, Re
Consumers Packaging, supra, Re Stelco Inc. (2004), 6 C.B.R. (5th) 316 (Ont. S.C.J.) at para. 1, Re
Tiger Brand Knitting Co. (2005) 9 C.B.R. (5th) 315, Re Caterpillar Financial Services Ltd. v.
Hardrock Paving Co. (2008), 45 C.B.R. (5th) 87 and Re Lehndorff General Partner Ltd. (1993), 17
C.B.R. (3rd) 24 (Ont. Gen. Div.).

36 In Re Consumers Packaging, supra, the Court of Appeal for Ontario specifically held that a
sale of a business as a going concern during a CCAA proceeding is consistent with the purposes of
the CCAA:
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The sale of Consumers' Canadian glass operations as a going concern pursuant to
the Owens-Illinois bid allows the preservation of Consumers' business (albeit
under new ownership), and is therefore consistent with the purposes of the
CCAA. ~

... we cannot refrain from commenting that Farley J.'s decision to approve the
Owens-Illinois bid is consistent with previous decisions in Ontario and elsewhere
that have emphasized the broad remedial purpose of flexibility of the CCAA and
have approved the sale and disposition of assets during CCAA proceedings prior
to a formal plan being tendered. Re Consumers Packaging, supra, at paras. 5, 9.

37 Similarly, in Re Canadian Red Cross Society, supra, Blair J. (as he then was) expressly af-
firmed the court's jurisdiction to approve a sale of assets in the course of a CCAA proceeding before
a plan of arrangement had been approved by creditors. Re Canadian Red Cross Society, supra, at
paras. 43, 45.

38 Similarly, in PSINet Limited, supra, the court approved a going concern sale in a CCAA
proceeding where no plan was presented to creditors and a substantial portion of the debtor's Cana-
dian assets were to be sold. Farley J. noted as follows:

[If the sale was not approved,] there would be a liquidation scenario ensuing
which would realize far less than this going concern sale (which appears to me to
have involved a transparent process with appropriate exposure designed to max-
imize the proceeds), thus impacting upon the rest of the creditors, especially as to
the unsecured, together with the material enlarging of the unsecured claims by
the disruption claims of approximately 8,600 customers (who will be materially
disadvantaged by an interrupted transition) plus the job losses for approximately
200 employees. Re PSINet Limited, supra, at para. 3.

39 In Re Stelco Inc., supra, in 2004, Farley J. again addressed the issue of the feasibility of
selling the operations as a going concern:

I would observe that usually it is the creditor side which wishes to terminate
CCAA proceedings and that when the creditors threaten to take action, there is a
realization that a liquidation scenario will not only have a negative effect upon a
CCAA applicant, but also upon its workforce. Hence, the CCAA may be em-
ployed to provide stability during a period of necessary financial and operational
restructuring - and if a restructuring of the "old company" is not feasible, then
there is the exploration of the feasibility of the sale of the operations/enterprise as
a going concern (with continued employment) in whole or in part. Re Stelco Inc,
supra, at para. 1.

40 I accept these submissions as being general statements of the law in Ontario. The value of
equity in an insolvent debtor is dubious, at best, and, in my view, it follows that the determining
factor should not be whether the business continues under the debtor's stewardship or under a struc-
ture that recognizes a new equity structure. An equally important factor to consider is whether the
case can be made to continue the business as a going concern.
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41 Counsel to the Applicants also referred to decisions from the courts in Quebec, Manitoba
and Alberta which have similarly recognized the court's jurisdiction to approve a sale of assets dur-
ing the course of a CCAA proceeding. Re Boutique San Francisco Inc. (2004), 7 C.B.R. (5th) 189
(Quebec S. C.), Re Winnipeg Motor Express Inc. (2008), 49 C.B.R. (5th) 302 (Man. Q.B.) at paras.
41, 44, and Re Calpine Canada Energy Limited (2007), 35 C.B.R. (5th) 1, (Alta. Q.B.) at para. 75.

42 Counsel to the Applicants also directed the court's attention to a recent decision of the Brit-
ish Columbia Court of Appeal which questioned whether the court should authorize the sale of sub-
stantially all of the debtor's assets where the debtor's plan "will simply propose that the net proceeds
from the sale ... be distributed to its creditors”. In Cliffs Over Maple Bay Investments Ltd. v. Fisgard
Capital Corp. (2008), 46 C.B.R. (5th) 7 (B.C.C.A.) ("Cliffs Over Maple Bay"), the court was faced
with a debtor who had no active business but who nonetheless sought to stave off its secured credi-
tor indefinitely. The case did not involve any type of sale transaction but the Court of Appeal ques-
tioned whether a court should authorize the sale under the CCAA without requiring the matter to be
voted upon by creditors.

43 In addressing this matter, it appears to me that the British Columbia Court of Appeal fo-
cussed on whether the court should grant the requested relief and not on the question of whether a
CCAA court has the jurisdiction to grant the requested relief.

44 I do not disagree with the decision in Cliffs Over Maple Bay. However, it involved a situa-
tion where the debtor had no active business and did not have the support of its stakeholders. That is
not the case with these Applicants.

45 The CIiffs Over Maple Bay decision has recently been the subject of further comment by the *
British Columbia Court of Appeal in Asset Engineering L.P. v. Forest and Marine Financial Lim-
ited Partnership, 2009 BCCA 319.

46 At paragraphs 24-26 of the Forest and Marine decision, Newbury J.A. stated:

24. In Cliffs Over Maple Bay, the debtor company was a real estate developer whose
one project had failed. The company had been dormant for some time. It applied
for CCAA protection but described its proposal for restructuring in vague terms
that amounted essentially to a plan to "secure sufficient funds" to complete the
stalled project (Para. 34). This court, per Tysoe J.A., ruled that although the Act
can apply to single-project companies, its purposes are unlikely to be engaged in
such instances, since mortgage priorities are fully straight forward and there will
be little incentive for senior secured creditors to compromise their interests (Para.
36). Further, the Court stated, the granting of a stay under s. 11 is "not a free
standing remedy that the court may grant whenever an insolvent company wishes
to undertake a "restructuring"” ... Rather, s. 11 is ancillary to the fundamental
purpose of the CCAA, and a stay of proceedings freezing the rights of creditors
should only be granted in furtherance of the CCAA's fundamental purpose". That
purpose has been described in Meridian Developments Inc. v. Toronto Dominion
Bank (1984) 11 D.L.R. (4th) 576 (Alta. Q.B.):

The legislation is intended to have wide scope and allow a judge to make
orders which will effectively maintain the status quo for a period while the
insolvent company attempts to gain the approval of its creditors for a pro-
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posed arrangement which will enable the company to remain in operation
for what is, hopefully, the future benefit of both the company and its cred-
itors. [at 580]

25.  The Court was not satisfied in Cliffs Over Maple Bay that the "restructuring”
contemplated by the debtor would do anything other than distribute the net pro-
ceeds from the sale, winding up or liquidation of its business. The debtor had no
intention of proposing a plan of arrangement, and its business would not continue
following the execution of its proposal - thus it could not be said the purposes of
the statute would be engaged ...

26. Inmy view, however, the case at bar is quite different from Cliffs Over Maple
Bay. Here, the main debtor, the Partnership, is at the centre of a complicated
corporate group and carries on an active financing business that it hopes to save
notwithstanding the current economic cycle. (The business itself which fills a
"niche" in the market, has been carried on in one form or another since 1983.)
The CCAA is appropriate for situations such as this where it is unknown whether
the "restructuring" will ultimately take the form of a refinancing or will involve a
reorganization of the corporate entity or entities and a true compromise of the
rights of one or more parties. The "fundamental purpose" of the Act - to preserve
the status quo while the debtor prepares a plan that will enable it to remain in
business to the benefit of all concerned - will be furthered by granting a stay so
that the means contemplated by the Act - a compromise or arrangement - can be
developed, negotiated and voted on if necessary ...

47 It seems to me that the foregoing views expressed in Forest and Marine are not inconsistent
with the views previously expressed by the courts in Ontario. The CCAA is intended to be flexible
and must be given a broad and liberal interpretation to achieve its objectives and a sale by the debt-
or which preserves its business as a going concern is, in my view, consistent with those objectives.

48 I therefore conclude that the court does have the jurisdiction to authorize a sale under the
CCAA in the absence of a plan.

49 I now turn to a consideration of whether it is appropriate, in this case, to approve this sales
process. Counsel to the Applicants submits that the court should consider the following factors in
determining whether to authorize a sale under the CCAA in the absence of a plan:

(a) is asale transaction warranted at this time?

(b)  will the sale benefit the whole "economic community"?

(¢) do any of the debtors' creditors have a bona fide reason to object to a sale of the
business?

(d) isthere a better viable alternative?

I accept this submission.

50 It is the position of the Applicants that Nortel's proposed sale of the Business should be ap-
proved as this decision is to the benefit of stakeholders and no creditor is prejudiced. Further, coun-
sel submits that in the absence of a sale, the prospects for the Business are a loss of competitiveness,
a loss of value and a loss of jobs.
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51 Counsel to the Applicants summarized the facts in support of the argument that the Sale
Transaction should be approved, namely:

(a)  Nortel has been working diligently for many months on a plan to reorgan-
ize its business;

(b) in the exercise of its business judgment, Nortel has concluded that it cannot
continue to operate the Business successfully within the CCAA frame-
work;

(¢) unless a sale is undertaken at this time, the long-term viability of the Busi-
ness will be in jeopardy;

(d) the Sale Agreement continues the Business as a going concern, will save at
least 2,500 jobs and constitutes the best and most valuable proposal for the
Business;

(e) the auction process will serve to ensure Nortel receives the highest possible
value for the Business;

(f)  the sale of the Business at this time is in the best interests of Nortel and its
stakeholders; and

(g) the value of the Business is likely to decline over time.

52 The objections of MatlinPatterson and the UCC have been considered. I am satisfied that the
issues raised in these objections have been addressed in a satisfactory manner by the ruling of Judge
Gross and no useful purpose would be served by adding additional comment.

53 Counsel to the Applicants also emphasize that Nortel will return to court to seek approval of
the most favourable transaction to emerge from the auction process and will aim to satisfy the ele-
ments established by the court for approval as set out in Royal Bank v. Soundair (1991), 7 C.B.R.
(3rd) 1 (Ont. C.A.) at para. 16.

DISPOSITION

54 The Applicants are part of a complicated corporate group. They carry on an active interna-
tional business. I have accepted that an important factor to consider in a CCAA process is whether
the case can be made to continue the business as a going concern. I am satisfied having considered
the factors referenced at [49], as well as the facts summarized at [51], that the Applicants have met
this test. I am therefore satisfied that this motion should be granted.

55 Accordingly, I approve the Bidding Procedures as described in the Riedel Affidavit and the
Fourteenth Report of the Monitor, which procedures have been approved by the U.S. Court.

56 I am also satisfied that the Sale Agreement should be approved and further that the Sale
Agreement be approved and accepted for the purposes of conducting the "stalking horse" bidding
process in accordance with the Bidding Procedures including, without limitation the Break-Up Fee
and the Expense Reimbursement (as both terms are defined in the Sale Agreement).

57 Further, I have also been satisfied that Appendix B to the Fourteenth Report contains infor-
mation which is commercially sensitive, the dissemination of which could be detrimental to the
stakeholders and, accordingly, I order that this document be sealed, pending further order of the
court.
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58 In approving the Bidding Procedures, I have also taken into account that the auction will be
conducted prior to the sale approval motion. This process is consistent with the practice of this
court.

59 Finally, it is the expectation of this court that the Monitor will continue to review ongoing
issues in respect of the Bidding Procedures. The Bidding Procedures permit the Applicants to waive
certain components of qualified bids without the consent of the UCC, the bondholder group and the
Monitor. However, it is the expectation of this court that, if this situation arises, the Applicants will
provide advance notice to the Monitor of its intention to do so.

G.B. MORAWETZJ.
cp/e/qllxr/qlpxm/qglltl/qlaxw/qlced
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BLAIR J. (endorsement):--
Background and Genesis of the Proceedings

1 The Canadian Red Cross Society/La Société Canadienne de la Croix Rouge has sought and
obtained the insolvency protection and supervision of the Court under the Companies' Creditors
Arrangement Act ("CCAA"). It has done so with a view to putting forward a Plan to compromise its
obligations to creditors and also as part of a national process in which responsibility for the Cana-
dian blood supply is to be transferred from the Red Cross to two new agencies which are to form a
new national blood authority to take control of the Canadian Blood Program.

2 The Red Cross finds itself in this predicament primarily as a result of some $8 billion of tort
claims being asserted against it (and others, including governments and hospitals) by a large number
of people who have suffered tragic harm from diseases contacted as a result of a blood contamina-
tion problem that has haunted the Canadian blood system since at least the early 1980's. Following
upon the revelations forthcoming from the wide-ranging and seminal Krever Commission Inquiry
on the Blood System in Canada, and the concern about the safety of that system - and indeed alarm
- in the general population as a result of those revelations, the federal, provincial and territorial
governments decided to transfer responsibility for the Canadian Blood Supply to a new national au-
thority. This new national authority consists of two agencies, the Canadian Blood Service and Hé-
ma-Québec.

The Motions

3 The primary matters for consideration in these Reasons deal with a Motion by the Red Cross
for approval of the sale and transfer of its blood supply assets and operations to the two agencies
and a cross-Motion on behalf of one of the Groups of Transfusion Claimants for an order dismissing
that Motion and directing the holding of a meeting of creditors to consider a counter-proposal which
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would see the Red Cross continue to operate the blood system for a period of time and attempt to
generate sufficient revenues on a fee-for-blood-service basis to create a compensation fund for vic-
tims.

4 There are other Motions as well, dealing with such things as the appointment of additional
Representative Counsel and their funding, and with certain procedural matters pertaining generally
to the CCAA proceedings. I will return to these less central motions at the end of these Reasons.

Operation of the Canadian Blood System and Evolution of the Acquisition Agreement

5 Transfer of responsibility for the operation of the Canadian blood supply system to a new au-
thority will mark the first time that responsibility for a nationally co-ordinated blood system has not
been in the hands of the Canadian Red Cross. Its first blood donor clinic was held in January, 1940 -
when a national approach to the provision of a blood supply was first developed. Since 1977, the
Red Cross has operated the Blood Program furnishing the Canadian health system with a variety of
blood and blood products, with funding from the provincial and territorial governments. In 1981,
the Canadian Blood Committee, composed of representatives of the governments, was created to
oversee the Blood Program on behalf of the Governments. In 1991 this Committee was replaced by
the Canadian Blood Agency - whose members are the Ministers of Health for the provinces and ter-
ritories - as funder and co-ordinator of the Blood Program. The Canadian Blood Agency, together
with the federal government's regulatory agency known as BBR (The Bureau of Biologics and Ra-
diopharmaceuticals) and the Red Cross, are the principal components of the organizational structure
of the current Blood Supply System.

6 In the contemplated new regime, The Canadian Blood Service has been designated as the ve-
hicle by which the Governments in Canada will deliver to Canadians (in all provinces and territories
except Quebec) a new fully integrated and accountable Blood Supply System. Quebec has estab-
lished Héma-Québec as its own blood service within its own health care system, but subject to fed-
eral standards and regulations. The two agencies have agreed to work together, and are working in a
co-ordinated fashion, to ensure all Canadians have access to safe, secure and adequate supplies of
blood, blood products and their alternatives. The scheduled date for the transfer of the Canadian
blood supply operations from the Red Cross to the new agencies was originally September 1, 1998.
Following the adjournment of these proceedings on July 31st to today's date, the closing has been
postponed. It is presently contemplated to take place shortly after September 18, 1998 if the trans-
action is approved by the Court.

7 The assets owned and controlled by the Red Cross are important to the continued viability of
the blood supply operations, and to the seamless transfer of those operations in the interests of pub-
lic health and safety. They also have value. In fact, they are the source of the principal value in the
Red Cross's assets which might be available to satisfy the claims of creditors. Their sale was there-
fore seen by those involved in attempting to structure a resolution to all of these political, social and
personal problems, as providing the main opportunity to develop a pool of funds to go towards sat-
isfying the Red Cross's obligations regarding the claims of what are generally referred to in these
proceedings as the "Transfusion Claimants". It appears, though, that the Transfusion Claimants did
not have much, if any, involvement in the structuring of the proposed resolution.

8 Everyone recognizes, I think, that the projected pool of funds will not be sufficient to satisfy
such claims in full, but it is thought - by the Red Cross and the Governments, in any event - that the
proceeds of sale from the transfer of the Society's blood supply assets represent the best hope of
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maximizing the return on the Society's assets and thus of maximizing the funds available from it to
meet its obligations to the Transfusion Claimants.

9 This umbrella approach - namely, that the blood supply operations must be transferred to a
new authority, but that the proceeds generated from that transfer should provide the pool of funds
from which the Transfusion Claimants can, and should, be satisfied, so that the Red Cross may
avoid bankruptcy and continue its other humanitarian operations - is what led to the marriage of
these CCAA proceedings and the transfer of responsibility for the Blood System. The Acquisition
Agreement which has been carefully and hotly negotiated over the past 9 months, and the sale from
the Red Cross to the new agencies is - at the insistence of the Governments - subject to the approval
of the Court, and they are as well conditional upon the Red Cross making an application to restruc-
ture pursuant to the CCAA.

10 The Initial Order was made in these proceedings under the CCAA on July 20th.
The Sale and Transfer Transaction

11 The Acquisition Agreement provides for the transfer of the operation of the Blood Program
from the Red Cross to the Canadian Blood Service and Héma-Québec, together with employees,
donor and patient records and assets relating to the operation of the Program on September 1, 1998.
Court approval of the Agreement, together with certain orders to ensure the transfer of clear title to
the Purchasers, are conditions of closing.

12 The sale is expected to generate about $169 million in all, before various deductions. That
sum is comprised of a purchase price for the blood supply assets of $132.9 million plus an estimated
$36 million to be paid for inventory. Significant portions of these funds are to be held in escrow
pending the resolution of different issues; but, in the end, after payment of the balance of the out-
standing indebtedness to the T-D Bank (which has advanced a secured line of credit to fund the
transfer and re-structuring) and the payment of certain creditors, it is anticipated that a pool of funds
amounting to between $70 million and $100 million may be available to be applied against the
Transfusion Claims.

13 In substance, the new agencies are to acquire all fixed assets, inventory, equipment, con-
tracts and leases associated with the Red Cross Blood Program, including intellectual property, in-
formation systems, data, software, licences, operating procedures and the very important donor and
patient records. There is no doubt that the sale represents the transfer of the bulk of the significant
and valuable assets of the Red Cross.

14 A vesting order is sought as part of the relief to be granted. Such an order, if made, will have
the effect of extinguishing realty encumbrances against and security interest in those assets. I am
satisfied for these purposes that appropriate notification has been given to registered encumbrancers
and other security interest holders to permit such an order to be made. I am also satisfied, for pur-
poses of notification warranting a vesting order, that adequate notification of a direct and public na-
ture has been given to all of those who may have a claim against the assets. The CCAA proceedings
themselves, and the general nature of the Plan to be advanced by the Red Cross - including the prior
sale of the blood supply assets - has received wide coverage in the media. Specific notification has
been published in principal newspapers across the country. A document room containing relevant
information regarding the proposed transaction, and relevant financial information, was set up in
Toronto and most, if not all, claimants have taken advantage of access to that room. Richter &
Partners were appointed by the Court to provide independent financial advice to the Transfusion
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Claimants, and they have done so. Accordingly, I am satisfied in terms of notification and service
that the proper foundation for the granting of the Order sought has been laid.

15 What is proposed, to satisfy the need to protect encumbrancers and holders of personal se-
curity interests is,

a)  that generally speaking, prior registered interests and encumbrances
against the Red Cross's lands and buildings will not be affected - i.e., the
transfer and sale will take place subject to those interests, or they will be
paid off on closing; and,

b)  that registered personal property interests will either be assumed by the
Purchasers or paid off from the proceeds of closing in accordance with
their legal entitlement.

Whether the Purchase Price is Fair and Reasonable

16 The central question for determination on this Motion is whether the proposed Purchase
Price for the Red Cross's blood supply related assets is fair and reasonable in the circumstances, and
a price that is as close to the maximum as is reasonably likely to be obtained for such assets. If the
answer to this question is "Yes", then there can be little quarrel - it seems to me - with the conver-
sion of those assets into cash and their replacement with that cash as the asset source available to
satisfy the claims of creditors, including the Transfusion Claimants. It matters not to creditors and
Claimants whether the source of their recovery is a pool of cash or a pool of real/personal/intangible
assets. Indeed, it may well be advantageous to have the assets already crystallised into a cash fund,
readily available and earning interest. What is important is that the value of that recovery pool is as
high as possible.

17 On behalf of the 1986-1990 Québec Hepatitis C Claimants Mr. Lavigne and Mr. Bennett
argue, however, that the purchase price is not high enough. Mr. Lavigne has put forward a coun-
ter-proposal which he submits will enhance the value of the Red Cross's blood supply assets by
giving greater play to the value of its exclusive licence to be the national supplier of blood, and
which will accordingly result in a much greater return for Claimants. This proposal has been re-
ferred to as the "Lavigne Proposal" or the "No-Fault Plan of Arrangement". I shall return to it
shortly; but first I propose to deal with the submissions of the Red Cross and of those who support
its Motion for approval, that the proposed price is fair and reasonable. Those parties include the
Governments, the proposed Purchasers - the Canadian Blood Service and Héma-Québec - and sev-
eral (but not all) of the other Transfusion Claimant Groups.

18 As I have indicated, the gross purchase price under the Acquisition Agreement is $132.9
million, plus an additional amount to be paid for inventory on closing which will generate a total
purchase price of approximately $169 million. Out of that amount, the Bank indebtedness is to be
paid and the claims of certain other creditors defrayed. It is estimated that a fund of between $70
million and $100 million will be available to constitute the trust fund to be set aside to satisfy
Transfusion Claims.

19 This price is based upon a Valuation prepared jointly by Deloitte & Touche (financial advi-
sor to the Governments) and Ernst & Young (financial advisor to the Red Cross and the present
Monitor appointed under the Initial CCAA Order). These two financial advisors retained and relied
upon independent appraisal experts to appraise the realty (Royal LePage), the machinery and
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equipment and intangible assets (American Appraisal Canada Inc.) and the laboratories (Pellemon
Inc.). The experience, expertise and qualifications of these various experts to conduct such apprais-
als cannot be questioned. At the same time, it must be acknowledged that neither Deloitte & Touche
nor Ernst & Young are completely "independent" in this exercise, given the source of their retain-
ers. It was at least partly for this reason that the Court was open to the suggestion that Richter &
Partners be appointed to advise the 1986-1990 Ontario Class Action Claimants (and through them
to provide independent advice and information to the other groups of Transfusion Claimants). The
evidence and submissions indicate that Richter & Partners have met with the Monitor and with rep-
resentatives of Deloitte & Touche, and that all enquiries have been responded to.

20 Richter & Partners were appointed at the instance of the 1986-1990 Ontario Hepatitis C
Claimants Richter & Partners, with a mandate to share their information and recommendations with
the other Groups of Transfusion Claimants. Mr. Pitch advises on behalf of that Group that as a re-
sult of their due diligence enquiries his clients are prepared to agree to the approval of the Acquisi-
tion Agreement, and, indeed urge that it be approved quickly. A significant number of the other
Transfusion Claimant groups but by no means all - have taken similar positions, although subject in
some cases to certain caveats, none of which pertain to the adequacy of the purchase price. On be-
half of the 1986-1990 Hemophiliac Claimants, for instance, Ms. Huff does not oppose the transfer
approval, although she raises certain concerns about certain terms of the Acquisition Agreement
which may impinge upon the amount of monies that will be available to Claimants on closing, and
she would like to see these issues addressed in any Order, if approval is granted. Mr. Lemer, on be-
half of the British Columbia 1986-1990 Hepatitis C Class Action Claimants, takes the same position
as Ms. Huff, but advises that his clients' further due diligence has satisfied them that the price is fair
and reasonable. While Mr, Kaufman, on behalf of Pre 86/Post 90 Hepatitis C Claimants, advances a
number of jurisdictional arguments against approval, his clients do not otherwise oppose the trans-
fer (but they would like certain caveats applied) and they do not question the price which has been
negotiated for the Red Cross's blood supply assets. Mr. Kainer for the Service Employees Union
(which represents approximately 1,000 Red Cross employees) also supports the Red Cross Motion,
as does, very eloquently, Ms. Donna Ring who is counsel for Ms. Janet Conners and other second-
arily infected spouses and children with HIV.

21 Thus, there is broad support amongst a large segment of the Transfusion Claimants for ap-
proval of the sale and transfer of the blood supply assets as proposed.

22 Some of these supporting Claimants, at least, have relied upon the due diligence information
received through Richter & Partners, in assessing their rights and determining what position to take.
This independent source of due diligence therefore provides some comfort as to the adequacy of the
purchase price. It does not necessarily carry the day, however, if the Lavigne Proposal offers a solu-
tion that may reasonably practically generate a higher value for the blood supply assets in particular
and the Red Cross assets in general. I turn to that Proposal now.

The Lavigne Proposal

23 Mr. Lavigne is Representative Counsel for the 1986-1990 Québec Hepatitis C Claimants.
His cross-motion asks for various types of relief, including for the purposes of the main Motion,

a)  an order dismissing the Red Cross motion for court approval of the sale of
the blood supply assets;
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an order directing the Monitor to review the feasibility of the Lavigne
Proposal's plan of arrangement (the "No-Fault Plan of Arrangement")
which has now been filed with the Court of behalf of his group of "credi-
tors"; and,

an order scheduling a meeting of creditors within 6 weeks of the end of
this month for the purpose of voting on the No-Fault Plan of Arrangement.

24 This cross-motion is supported by a group of British Columbia Pre 86/Post 90 Hepatitis C
Claimants who are formally represented at the moment by Mr. Kaufman but for whom Mr. Klein
now seeks to be appointed Representative Counsel. It is also supported by Mr. Lauzon who seeks to
be appointed Representative Counsel for a group of Québec Pre 86/Post 90 Hepatitis C Claimants. I
shall return to these "Representation” Motions at the end of these Reasons. Suffice it to say at this
stage that counsel strongly endorsed the Lavigne Proposal.

25 The Lavigne Proposal can be summarized in essence in the following four principals,

namely:

Court approval of a no-fault plan of compensation for all Transfusion
Claimants, known or unknown;

2. Immediate termination by the Court of the Master Agreement presently
governing the relationship between the Red Cross and the Canadian Blood
Agency, and the funding of the former, which Agreement requires a one
year notice period for termination;
3. Payment in full of the claims of all creditors of the Red Cross; and,
4.  No disruption of the Canadian Blood Supply.
26 The key assumptions and premises underlying these notions are,

*

that the Red Cross has a form of monopoly in the sense that it is the only
blood supplier licensed by Government in Canada to supply blood to hos-
pitals;

that, accordingly, this license has "value", which has not been recognized
in the Valuation prepared by Deloitte & Touche and by Emst & Young,
and which can be exploited and enhanced by the Red Cross continuing to
operate the Blood Supply and charging hospitals directly on a fully funded
cost recovery basis for its blood services;

that Government will not remove this monopoly from the Red Cross for
fear of disrupting the Blood Supply in Canada;

that the Red Cross would be able to charge hospitals sufficient amounts not
only to cover its costs of operation (without any public funding such as that
now coming from the Canadian Blood Agency under the Master Agree-
ment), but also to pay all of its creditors and to establish a fund which
would allow for compensation over time to all of the Transfusion Claim-
ants; and, finally,

that the no-fault proposal is simply an introduction of the Krever Commis-
sion recommendations for a scheme of no-fault compensation for all
transfusion claimants, for the funding of the blood supply program through
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direct cost recovery from hospitals, and for the inclusion of a component
for a compensation fund in the fee for service delivery charge.

27 In his careful argument in support of his proposal Mr. Lavigne was more inclined to couch
his rationale for the No-Fault Plan in political terms rather than in terms of the potential value cre-
ated by the Red Cross monopoly licence and arising from the prospect of utilizing that monopoly
licence to raise revenue on a fee-for-blood-service basis, thus leading - arguably - to an enhanced
"value" of the blood supply operations and assets. He seemed to me to be suggesting, in essence,
that because there are significant Transfusion Claims outstanding against the Red Cross, Govern-
ment as the indirect purchaser of the assets should recognize this and incorporate into the purchase
price an element reflecting the value of those claims. It was submitted that because the Red Cross
has (or, at least, will have had) a monopoly licence regarding the supply of blood products in Cana-
da, and because it could charge a fee-for-blood-service to hospitals for those services and products,
and because other regimes M other countries employ such a fee for service system and build in an
insurance or compensation element for claims, and because the Red Cross might be able to recover
such an element in the regime he proposes for it, then the purchase price must reflect the value of
those outstanding claims in some fashion. I am not able to understand, in market terms, however,
why the value of a debtor's assets is necessarily reflective in any way of the value of the claims
against those assets. In fact, it is the stuff of the everyday insolvency world that exactly the opposite
is the case. In my view, the argument is more appropriately put - for the purposes of the commercial
and restructuring considerations which are what govern the Court's decisions in these types of
CCAA proceedings - on the basis of the potential increase in value from the revenue generating ca-
pacity of the monopoly licence itself. In fairness, that is the way in which Mr. Lavigne's Proposal is
developed and justified in the written materials filed.

28 After careful consideration of it, however, I have concluded that the Lavigne Proposal can-
not withstand scrutiny, in the context of these present proceedings.

29 Farley Cohen - a forensic a principal in the expert forensic investigative and accounting firm
of Linquist Avery Macdonald Baskerville Company - has testified that in his opinion the Red Cross
operating licence "provides the potential opportunity and ability for the Red Cross to satisfy its cur-
rent and future liabilities as discussed below". Mr. Cohen then proceeds in his affidavit to set out
the basis and underlying assumptions for that opinion in the following paragraphs, which I quote in
their entirety:

1.  In my opinion, if the Red Cross can continue as a sole and exclusive oper-
ator of the Blood Supply Program and can amend its funding arrangements
to provide for full cost recovery, including the cost of proven claims of
Transfusion Claimants, and whereby the Red Cross would charge hospitals
directly for the Blood Safety Program, then there is a substantial value to
the Red Cross to satisfy all the claims against it.

2. Inmy opinion, such value to the Red Cross is not reflected in the Joint
Valuation Report.

3. My opinion is based on the following assumptions: (i) the Federal Gov-
ernment, while having the power to issue additional licences to other
Blood System operators, would not do so in the interest of public safety;
(ii) the Red Cross can terminate the current funding arrangement pursuant
to the terms of the Master Agreement; and (iii) the cost of blood charged to
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the hospitals would not be cost-prohibitive compared to alternative blood
suppliers. (highlighting in original)

30 On his cross-examination, Mr. Cohen acknowledged that he did not know whether his as-
sumptions could come true or not. That difficulty, it seems to me, is an indicia of the central weak-
ness in the Lavigne Proposal. The reality of the present situation is that all 13 Governments in Can-
ada have determined unequivocally that the Red Cross will no longer be responsible for or involved
in the operation of the national blood supply in this country. That is the evidentiary bedrock under-
lying these proceedings. If that is the case, there is simply no realistic likelihood that any of the as-
sumptions made by Mr. Cohen will occur. His opinion is only as sound as the assumptions on which
it is based.

31 Like all counsel - even those for the Transfusion Claimants who do not support his position -
I commend Mr. Lavigne for his ingenuity and for his sincerity and perseverence in pursing his cli-
ents' general goals in relation to the blood supply program. However, after giving it careful consid-
eration as I have said, I have come to the conclusion that the Lavigne Proposal - whatever com-
mendation it my deserve in other contexts - does not offer a workable or practical alternative solu-
tion in the context of these CCAA proceedings. I question whether it can even be said to constitute a
"Plan of Compromise and Arrangement" within the meaning of the CCAA, because it is not some-
thing which either the debtor (the Red Cross) or the creditors (the Transfusion Claimants amongst
them) have control over to make happen. It is, in reality, a political and social solution which must
be effected by Governments. It is not something which can be imposed by the Court in the context
of a restructuring. Without deciding that issue, however, I am satisfied that the Proposal is not one
which in the circumstances warrants the Court in exercising its discretion under sections 4 and 5 of
the CCAA to call a meeting of creditors to vote on it.

32 Mr. Justice Krever recommended that the Red Cross not continue in the operation of the
Blood Supply System and, while he did recommend the introduction of a no-fault scheme to com-
pensate all blood victims, it was not a scheme that would be centred around the continued involve-
ment of the Red Cross. It was a government established statutory no-fault scheme. He said (Final
Report, Vol. 3, p. 1045):

The provinces and territories of Canada should devise statutory no-fault schemes
that compensate all blood-injured persons promptly and adequately, so they do
not suffer impoverishment or illness without treatment. I therefore recommend
that, without delay, the provinces and territories devise statutory no-fault
schemes for compensating persons who suffer serious adverse consequences as a
result of the administration of blood components or blood products.

33 Governments - which are required to make difficult choices - have chosen, for their own
particular reasons, not to go down this particular socio-political road. While this may continue to be
a very live issue in the social and political arena, it is not one which, as I have said, is a solution that
can be imposed by the Court in proceedings such as these.

34 I am satisfied, as well, that the Lavigne Proposal ought not to impede the present process on
the basis that it is unworkable and impractical, in the present circumstances, and given the deter-
mined political decision to transfer the blood supply from the Red Cross to the new agencies, might
possibly result in a disruption of the supply and raise concerns for the safety of the public if that
were the case. The reasons why this is so, from an evidentiary perspective, are well articulated in
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the affidavit of the Secretary General of the Canadian Red Cross, Pierre Duplessis, in his affidavit
sworn on August 17, 1998. I accept that evidence and the reasons articulated therein. In substance
Dr. Duplessis states that the assumptions underlying the Lavigne Proposal are "unrealistic, imprac-
tical and unachievable for the Red Cross in the current environment” because,

a)  the political and factual reality is that Governments have clearly decided -
following the recommendation of Mr. Justice Krever - that the Red Cross
will not continue to be involved in the National Blood Program, and at
least with respect to Quebec have indicated that they are prepared to resort
to their powers of expropriation if necessary to effect a transfer;

b)  the delays and confusion which would result from a postponement to test
the Lavigne Proposal could have detrimental effects on the blood system
itself and on employees, hospitals, and other health care providers involved
in it;

c)  the Master Agreement between the Red Cross and the Canadian Blood
Agency, under which the Society currently obtains its funding, cannot be
cancelled except on one year's notice, and even if it could there would be
great risks in denuding the Red Cross of all of its existing funding in ex-
change for the prospect of replacing that funding with fee for service rev-
enues; and,

d)  itis very unlikely that over 900 hospitals across Canada - which have hith-
erto not paid for their blood supply, which have no budgets contemplating
that they will do so, and which are underfunded in event will be able to pay
sufficient sums to enable the Red Cross not only to cover its operating
costs and to pay current bills, but also to repay the present Bank indebted-
ness of approximately $35 million in full, and to repay existing unsecured
creditors in full, and to generate a compensation fund that will pay existing
Transfusion Claimants (it is suggested) in full for their $8 billion in claims.

35 Dr. Duplessis summarizes the risks inherent in further delays in the following passages from
paragraph 17 of his affidavit sworn on August 17, 1998:

The Lavigne Proposal that the purchase price could be renegotiated to a higher
price because of Red Cross' ability to operate on the terms the Lavigne Proposal
envisions is not realistic, because Red Cross does not have the ability to operate
on those terms. Accordingly, there is no reason to expect that CBS and H-Q
would pay a higher amount than they have already agreed to pay under the Ac-
quisition Agreement. Indeed, there is a serious risk that delays or attempts to re-
negotiate would result in lower amounts being paid. Delaying approval of the
Acquisition Agreement to permit an experiment with the Lavigne Proposal ex-
poses Red Cross and its stakeholders, including all Transfusion Claimants, to the
following risks:

(a) continued losses in operating the National Blood Program which will re-
duce the amounts ultimately available to all stakeholders;

(b) Red Cross' ability to continue to operate its other activities being jeopard-
ized;
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(c) the Bank refusing to continue to support even the current level of funding
and demanding repayment, thereby jeopardizing Red Cross and all of Red
Cross' activities including the National Blood Program;

(d) CBS and H-Q becoming unprepared to complete an acquisition on the
same financial terms given, among other things, the costs which they will
incur in adjusting for later transfer dates, raising the risks of exproporiation
or some other, less favourable taking of Red Cross' assets, or the Govern-
ments simply proceeding to set up the means to operate the National Blood
Program without paying the Red Cross for its assets.

36 These conclusions, and the evidentiary base underlying them, are in my view irrefutable in
the context of these proceedings.

37 Those supporting the Lavigne Proposal argued vigorously that approval of the proposed sale
transaction in advance of a creditors' vote on the Red Cross Plan of Arrangement (which has not yet
been filed) would strip the Lavigne Proposal of its underpinnings and, accordingly, would deprive
those "creditor" Transfusion Claimants from their statutory right under the Act to put forward a Plan
and to have a vote on their proposed Plan. In my opinion, however, Mr. Zarnett's response to that
submission is the correct one in law. Sections 4 and 5 of the CCAA do not give the creditors a right
to a meeting or a right to put forward a Plan and to insist on that Plan being put to a vote; they have
aright to request the Court to order a meeting, and the Court will do so if it is in the best interests of
the debtor company and the stakeholders to do so. In this case I accept the submission that the Court
ought not to order a meeting for consideration of the Lavigne Proposal because the reality is that the
Proposal is unworkable and unrealistic in the circumstances and I see nothing to be gained by the
creditors being called to consider it. In addition, as I have pointed out earlier in these Reasons, a
large number of the creditors and of the Transfusion Claimants oppose such a development. The
existence of a statutory provision permitting creditors to apply for an order for the calling of a
meeting does not detract from the Court's power to approve a sale of assets, assuming that the Court
otherwise has that power in the circumstances.

38 The only alternative to the sale and transfer, on the one hand, and the Lavigne Proposal, on
the other hand, is a liquidation scenario for the Red Cross, and a cessation of its operations alto-
gether. This is not in the interests of anyone, if it can reasonably be avoided. The opinion of the
valuation experts is that on a liquidation basis, rather than on a "going concern" basis, as is contem-
plated in the sale transaction, the value of the Red Cross blood supply operations and assets varies
between the mid - $30 million and about $74 million. This is quite considerable less than the $169
million (+/-) which will be generated by the sale transaction.

39 Having rejected the Lavigne Proposal in this context, it follows from what I have earlier said
that I conclude the purchase price under the Acquisition Agreement is fair and reasonable, and a
price that is as close to the maximum as is reasonably likely to be obtained for the assets.

Jurisdiction Issue

40 The issue of whether the Court has jurisdiction to make an order approving the sale of sub-
stantial assets of the debtor company before a Plan has been put forward and placed before the cred-
itors for approval, has been raised by Mr. Bennett. I turn now to a consideration of that question.

41 Mr. Bennett argues that the Court does not have the jurisdiction under the CCAA to make an
order approving the sale of substantial assets by the Applicant Company before a Plan has even
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been filed and the creditors have had an opportunity to consider and vote on it. He submits that sec-
tion 11 of the Act permits the Court to extend to a debtor the protection of the Court pending a re-
structuring attempt but only in the form of a stay of proceedings against the debtor or in the form of
an order restraining or prohibiting new proceedings. There is no jurisdiction to approve a sale of
assets in advance he submits, or otherwise than in the context of the sanctioning of a Plan already
approved by the creditors.

42 While Mr. Kaufman does not take the same approach to a jurisdictional argument, he sub-
mits nonetheless that although he does not oppose the transfer and approval of the sale, the Court
cannot grant its approval at this stage if it involves "sanitizing" the transaction. By this, as I under-
stand it, he means that the Court can "permit" the sale to go through - and presumably the purchase
price to be paid - but that it cannot shield the assets conveyed from claims that may subsequently
arise - such as fraudulent preference claims or oppression remedy claims in relation to the transac-
tion. Apart from the fact that there is no evidence of the existence of any such claims, it seems to
me that the argument is not one of "jurisdiction" but rather one of "appropriateness". The submis-
sion is that the assets should not be freed up from further claims until at least the Red Cross has
filed its Plan and the creditors have had a chance to vote on it. In other words, the approval of the
sale transaction and the transfer of the blood supply assets and operations should have been made a
part and parcel of the Plan of Arrangement put forward by the debtor, and the question of whether
or not it is appropriate and supportable in that context debated and fought out on the voting floor,
and not separately before-the-fact. These sentiments were echoed by Mr. Klein and by Mr. Thomp-
son as well. In my view, however, the assets either have to be sold free and clear of claims against
them - for a fair and reasonable price - or not sold. A purchaser cannot be expected to pay the fair
and reasonable purchase price but at the same time leave it open for the assets purchased to be later
attacked and, perhaps, taken back. In the context of the transfer of the Canadian blood supply oper-
ations, the prospect of such a claw back of assets sold, at a later time, has very troubling implica-
tions for the integrity and safety of that system. I do not think, firstly, that the argument is a juris-
dictional one, and secondly, that it can prevail in any event.

43 I cannot accept the submission that the Court has no jurisdiction to make the order sought.
The source of the authority is twofold: it is to be found in the power of the Court to impose terms
and conditions on the granting of a stay under section 11; and it may be grounded upon the inherent
jurisdiction of the Court, not to make orders which contradict a statute, but to "fill in the gaps in
legislation so as to give effect to the objects of the CCAA, including the survival program of a
debtor until it can present a plan": Re Dylex Limited and Others, (1995), 31 C.B.R. (3d) 106, per
Farley J., at p. 110.

44 As Mr. Zarnett pointed out, paragraph 20 of the Initial Order granted in these proceedings
on July 20, 1998, makes it a condition of the protection and stay given to the Red Cross that it not
be permitted to sale or dispose of assets valued at more than $1 million without the approval of the
Court. Clearly this is a condition which the Court has the jurisdiction to impose under section 11 of
the Act. It is a necessary conjunction to such a condition that the debtor be entitled to come back to
the Court and seek approval of a sale of such assets, if it can show it is in the best interests of the
Company and its creditors as a whole that such approval be given. That is what it has done.

45 It is very common in CCAA restructurings for the Court to approve the sale and disposition
of assets during the process and before the Plan if formally tendered and voted upon. There are
many examples where this has occurred, the recent Eaton's restructuring being only one of them.
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The CCAA is designed to be a flexible instrument, and it is that very flexibility which gives it its
efficacy. As Farley J. said in Dylex, supra (p. 111), "the history of CCAA law has been an evolution
of judicial interpretation”. It is not infrequently that judges are told, by those opposing a particular
initiative at a particular time, that if they make a particular order that is requested it will be the first
time in Canadian jurisprudence (sometimes in global jurisprudence, depending upon the level of the
rhetoric) that such an order has made! Nonetheless, the orders are made, if the circumstances are
appropriate and the orders can be made within the framework and in the spirit of the CCAA legisla-
tion. Mr. Justice Farley has well summarized this approach in the following passage from his deci-
sion in Re Lehndorff General Partner (1993), 17 C.B.R. (3d) 24, at p. 31, which I adopt:

The CCAA is intended to facilitate compromises and arrangements be-
tween companies and their creditors as an alternative to bankruptcy and, as such,
is remedial legislation entitled to a liberal interpretation. It seems to me that the
purpose of the statute is to enable insolvent companies to carry on business in the
ordinary course or otherwise deal with their assets so as to enable plan of com-
promise or arrangement to be prepared, filed and considered by their creditors for
the proposed compromise or arrangement which will be to the benefit of both the
company and its creditors. See the preamble to and sections 4, 5, 7, 8 and 11 of
the CCAA (a lengthy list of authorities cited here is omitted).

The CCAA is intended to provide a structured environment for the negoti-
ation of compromises between a debtor company and its creditors for the benefit
of both. Where a debtor company realistically plans to continue operating or to
otherwise deal with its assets but it requires the protection of the court in order to
do so and it is otherwise too early for the court to determine whether the debtor
company will succeed, relief should be granted under the CCAA (citations omit-
ted)

(emphasis added)

46 In the spirit of that approach, and having regard to the circumstances of this case, I am satis-
fied not only that the Court has the jurisdiction to make the approval and related orders sought, but
also that it should do so. There is no realistic alternative to the sale and transfer that is proposed, and
the alternative is a liquidation/bankruptcy scenario which, on the evidence would yield an average
of about 44% of the purchase price which the two agencies will pay. To forego that purchase price -
supported as it is by reliable expert evidence - would in the circumstances be folly, not only for the
ordinary creditors but also for the Transfusion Claimants, in my view.

47 While the authorities as to exactly what considerations a court should have in mind in ap-
proving a transaction such as this are scarce, I agree with Mr. Zarnett that an appropriate analogy
may be found in cases dealing with the approval of a sale by a court-appointed receiver. In those
circumstances, as the Ontario Court of Appeal has indicated in Royal Bank v. Soundair Corp.
(1991), 7 C.B.R. (3d) 1, at p. 6 the Court's duties are,

(i)  to consider whether the receiver has made a sufficient effort to get the best
price and has not acted improvidently;
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(i1)  to consider the interests of the parties;

(iii)to consider the efficacy and integrity of the process by which of-
fers are obtained; and,

(iv) to consider whether there has been unfairness in the working out of the

process.
48 I am satisfied on all such counts in the circumstances of this case.
49 Some argument was directed towards the matter of an order under the Bulk Sales Act. Be-

cause of the nature and extent of the Red Cross assets being disposed of, the provisions of that Act
must either be complied with, or an exemption from compliance obtained under s. 3 thereof. The
circumstances warrant the granting of such an exemption in my view. While there were submissions
about whether or not the sale would impair the Society's ability to pay its creditors in full, I do not
believe that the sale will impair that ability. In fact, it may well enhance it. Even if one accepts the
argument that the emphasis should be placed upon the language regarding payment "in full" rather
than on "impair", the case qualifies for an exemption. It is conceded that the Transfusion claimants
do not qualify as "creditors" as that term is defined under the Bulk Sales Act; and if the claims of
the Transfusion Claimants are removed from the equation, it seems evident that other creditors
could be paid from the proceeds in full.

Conclusion and Treatment of Other Motions

50 I conclude that the Red Cross is entitled to the relief it seeks at this stage, and orders will go
accordingly. In the end, I come to these conclusions having regard in particular to the public interest
imperative which requires a Canadian Blood Supply with integrity and a seamless, effective and
relatively early transfer of blood supply operations to the new agencies; having regard to the inter-
ests in the Red Cross in being able to put forward a Plan that may enable it to avoid bankruptcy and
be able to continue on with its non-blood supply humanitarian efforts; and having regard to the in-
terests of the Transfusion Claimants in seeing the value of the blood supply assets maximized.

51 Accordingly an order is granted - subject to the caveat following - approving the sale and
authorizing and approving the transactions contemplated in the Acquisition Agreement, granting a
vesting order, and declaring that the Bulk Sales Act does not apply to the sale, together with the
other related relief claimed in paragraphs (a) through (g) of the Red Cross's Notice of Motion here-
in. The caveat is that the final terms and settlement of the Order are to be negotiated and approved
by the Court before the Order is issued. If the parties cannot agree on the manner in which the
"Agreement Content" issues raised by Ms. Huff and Mr. Kaufman in their joint memorandum of
comments submitted in argument yesterday, I will hear submissions to resolve those issues.

Other Motions

52 The Motions by Mr. Klein and by W. Lauzon to be appointed Representative Counsel for
the British Columbia and Quebec Pre86/Post 90 Hepatitis C Claimants, respectively, are granted. It
is true that Mr. Klein had earlier authorized Mr. Kaufman to accept the appointment on behalf of his
British Columbia group of clients, but nonetheless it may be - because of differing settlement pro-
posals emanating to differing groups in differing Provinces - that there are differences in interests
between these groups, as well as differences in perspectives in the Canadian way. As I commented
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earlier, in making the original order appointing Representative Counsel, the Court endeavours to
conduct a process which is both fair and perceived to be fair. Having regard to the nature of the
claims, the circumstances in which the injuries and diseases inflicting the Transfusion Claimants
have been sustained, and the place in Canadian Society at the moment for those concerns, it seems
to me that those particular claimants, in those particular Provinces, are entitled if they wish to have
their views put forward by those counsel who are already and normally representing them in their
respective class proceedings.

53 I accept the concerns expressed by Mr. Zarnett on behalf of the Red Cross, and by Mr. Rob-
ertson on behalf of the Bank, about the impact of funding on the Society's cash flow and position. In
my earlier endorsement dealing with the appointment of Representative Counsel and funding, I al-
luded to the fact that if additional funding was required to defray these costs those in a position to
provide such funding may have to do so. The reference, of course, was to the Governments and the
Purchasers. It is the quite legitimate but nonetheless operative concerns of the Governments to en-
sure the effective and safe transfer of the blood supply operations to the new agencies which are
driving much of what is happening here. Since the previous judicial hint was not responded to, I
propose to make it a specific term and condition of the approval Order that the Purchasers, or the
Governments, establish a fund - not to exceed $2,000,000 at the present time without further order -
to pay the professional costs incurred by Representative Counsel and by Richter & Partners.

54 The other Motions which were pending at the outset of yesterday's Hearing are adjourned to
another date to be fixed by the Commercial List Registrar.

55 Orders are to go in accordance with the foregoing.
BLAIRJ.
qp/s/aaa/mjb/qlmjb/qlvls
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Summary:

The debtor company commenced proceedings under the Companies’ Creditors Arrangement Act
("CCAA"), obtaining a stay of proceedings to allow it time to reorganize its financial affairs. One of
the debtor company's outstanding debts at the commencement of the reorganization was an amount
of unremitted Goods and Services Tax ("GST") payable to the Crown. Section 222(3) of the Excise
Tax Act ("ETA") created a deemed trust over unremitted GST, which operated despite any other en-
actment of Canada except the Bankruptcy and Insolvency Act ("BIA"). However, s. 18.3(1) of the
CCAA provided that any statutory deemed trusts in favour of the Crown did not operate under the
CCAA, subject to certain exceptions, none of which mentioned GST.

Pursuant to an order of the CCA4 chambers judge, a payment not exceeding $5 million was ap-
proved to the debtor company's major secured creditor, Century Services. However, the chambers
judge also ordered the debtor company to hold back and segregate in the Monitor's trust account an
amount equal to the unremitted GST pending the outcome of the reorganization. On concluding that
reorganization was not possible, the debtor company sought leave of the court to partially lift the
stay of proceedings so it could make an assignment in bankruptcy under the B/4. The Crown moved
for immediate payment of unremitted GST to the Receiver General. The chambers judge denied the
Crown's motion, and allowed the assignment in bankruptcy. The Court of Appeal allowed the ap-
peal on two grounds. First, it reasoned that once reorganization efforts had failed, the chambers
judge was bound under the priority scheme provided by the £74 to allow payment of unremitted
GST to the Crown and had no discretion under s. 11 of the CCAA to continue the stay against the
Crown's claim. Second, the Court of Appeal concluded that by ordering the GST funds segregated
in the Monitor's trust account, the chambers judge had created an express trust in favour of the
Crown.

Held (Abella J. dissenting): The appeal should be allowed.

Per McLachlin C.J. and Binnie, LeBel, Deschamps, Charron, Rothstein and Cromwell JJ.: The ap-
parent conflict between s. 222(3) of the ETA and s. 18.3(1) of the CCAA4 can be resolved through an
interpretation that properly recognizes the history of the CCA4, its function amidst the body of in-
solvency legislation enacted by [page381] Parliament and the principles for interpreting the CCA4
that have been recognized in the jurisprudence. The history of the CCAA4 distinguishes it from the
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BIA because although these statutes share the same remedial purpose of avoiding the social and
economic costs of liquidating a debtor's assets, the CCAA4 offers more flexibility and greater judicial
discretion than the rules-based mechanism under the BI4, making the former more responsive to
complex reorganizations. Because the CCAA is silent on what happens if reorganization fails, the
BI4 scheme of liquidation and distribution necessarily provides the backdrop against which credi-
tors assess their priority in the event of bankruptcy. The contemporary thrust of legislative reform
has been towards harmonizing aspects of insolvency law common to the CCAA4 and the BI4, and
one of its important features has been a cutback in Crown priorities. Accordingly, the CCAA4 and the
BIA both contain provisions nullifying statutory deemed trusts in favour of the Crown, and both
contain explicit exceptions exempting source deductions deemed trusts from this general rule.
Meanwhile, both Acts are harmonious in treating other Crown claims as unsecured. No such clear
and express language exists in those Acts carving out an exception for GST claims.

When faced with the apparent conflict between s. 222(3) of the E74 and s. 18.3(1) of the CCAA,
courts have been inclined to follow Ottawa Senators Hockey Club Corp. (Re) and resolve the con-
flict in favour of the ETA. Ottawa Senators should not be followed. Rather, the CCAA4 provides the
rule. Section 222(3) of the ETA evinces no explicit intention of Parliament to repeal CCA4 s. 18.3.
Where Parliament has sought to protect certain Crown claims through statutory deemed trusts and
intended that these deemed trusts continue in insolvency, it has legislated so expressly and elabo-
rately. Meanwhile, there is no express statutory basis for concluding that GST claims enjoy a pre-
ferred treatment under the CCAA or the BIA. The internal logic of the CCAA appears to subject a
GST deemed trust to the waiver by Parliament of its priority. A strange asymmetry would result if
differing treatments of GST deemed trusts under the CCA4 and the BIA were found to exist, as this
would encourage statute shopping, undermine the CCAA's remedial purpose and invite the very so-
cial ills that the statute was enacted to avert. The later in time enactment of the more general s.
222(3) of the ETA does not require application of the doctrine of implied repeal to the earlier and
more specific s. 18.3(1) of the CCAA4 in the circumstances of this case. In any event, [page382] re-
cent amendments to the CCA4 in 2005 resulted in s. 18.3 of the Act being renumbered and refor-
mulated, making it the later in time provision. This confirms that Parliament's intent with respect to
GST deemed trusts is to be found in the CCAA. The conflict between the ETA and the CCAA4 is
more apparent than real.

The exercise of judicial discretion has allowed the CCAA to adapt and evolve to meet contemporary
business and social needs. As reorganizations become increasingly complex, CCAA courts have
been called upon to innovate. In determining their jurisdiction to sanction measures in a CCA4 pro-
ceeding, courts should first interpret the provisions of the CCA4 before turning to their inherent or
equitable jurisdiction. Noteworthy in this regard is the expansive interpretation the language of the
CCAA is capable of supporting. The general language of the CCAA4 should not be read as being re-
stricted by the availability of more specific orders. The requirements of appropriateness, good faith
and due diligence are baseline considerations that a court should always bear in mind when exer-
cising CCAA authority. The question is whether the order will usefully further efforts to avoid the
social and economic losses resulting from liquidation of an insolvent company, which extends to
both the purpose of the order and the means it employs. Here, the chambers judge's order staying
the Crown's GST claim was in furtherance of the CCAA's objectives because it blunted the impulse
of creditors to interfere in an orderly liquidation and fostered a harmonious transition from the
CCAA to the BIA, meeting the objective of a single proceeding that is common to both statutes. The
transition from the CCAA to the BI4 may require the partial lifting of a stay of proceedings under
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the CCAA to allow commencement of BI4 proceedings, but no gap exists between the two statutes
because they operate in tandem and creditors in both cases look to the BIA scheme of distribution to
foreshadow how they will fare if the reorganization is unsuccessful. The breadth of the court's dis-
cretion under the CCA4 is sufficient to construct a bridge to liquidation under the BI4. Hence, the
chambers judge's order was authorized.

[page383]

No express trust was created by the chambers judge's order in this case because there is no certain-
ty of object inferrable from his order. Creation of an express trust requires certainty of intention,
subject matter and object. At the time the chambers judge accepted the proposal to segregate the
monies in the Monitor's trust account there was no certainty that the Crown would be the benefi-
ciary, or object, of the trust because exactly who might take the money in the final result was in
doubt. In any event, no dispute over the money would even arise under the interpretation of s.
18.3(1) of the CCAA established above, because the Crown's deemed trust priority over GST claims
would be lost under the CCAA4 and the Crown would rank as an unsecured creditor for this amount.

Per Fish J.: The GST monies collected by the debtor are not subject to a deemed trust or priority in
favour of the Crown. In recent years, Parliament has given detailed consideration to the Canadian
insolvency scheme but has declined to amend the provisions at issue in this case, a deliberate exer-
cise of legislative discretion. On the other hand, in upholding deemed trusts created by the ET4
notwithstanding insolvency proceedings, courts have been unduly protective of Crown interests
which Parliament itself has chosen to subordinate to competing prioritized claims. In the context of
the Canadian insolvency regime, deemed trusts exist only where there is a statutory provision cre-
ating the trust and a CCAA or BIA provision explicitly confirming its effective operation. The In-
come Tax Act, the Canada Pension Plan and the Employment Insurance Act all contain deemed
trust provisions that are strikingly similar to that in s. 222 of the £74 but they are all also confirmed
in s. 37 of the CCAA4 and in s. 67(3) of the BIA in clear and unmistakeable terms. The same is not
true of the deemed trust created under the ETA. Although Parliament created a deemed trust in fa-
vour of the Crown to hold unremitted GST monies, and although it purports to maintain this trust
notwithstanding any contrary federal or provincial legislation, it did not confirm the continued op-
eration of the trust in either the BI4 or the CCAA, reflecting Parliament's intention to allow the
deemed trust to lapse with the commencement of insolvency proceedings.

[page384]

Per AbellaJ. (dissenting): Section 222(3) of the ETA gives priority during CCAA4 proceedings to
the Crown's deemed trust in unremitted GST. This provision unequivocally defines its boundaries in
the clearest possible terms and excludes only the BIA4 from its legislative grasp. The language used
reflects a clear legislative intention that s. 222(3) would prevail if in conflict with any other law ex-
cept the BIA. This is borne out by the fact that following the enactment of s. 222(3), amendments to
the CCAA were introduced, and despite requests from various constituencies, s. 18.3(1) was not
amended to make the priorities in the CCAA4 consistent with those in the BIA. This indicates a de-
liberate legislative choice to protect the deemed trust in s. 222(3) from the reach of s. 18.3(1) of the
CCAA.
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The application of other principles of interpretation reinforces this conclusion. An earlier, specific
provision may be overruled by a subsequent general statute if the legislature indicates, through its
language, an intention that the general provision prevails. Section 222(3) achieves this through the
use of language stating that it prevails despite any law of Canada, of a province, or "any other law"
other than the BIA. Section 18.3(1) of the CCAA is thereby rendered inoperative for purposes of's.
222(3). By operation of s. 44(f) of the Interpretation Act, the transformation of s. 18.3(1) into s.
37(1) after the enactment of s. 222(3) of the ETA has no effect on the interpretive queue, and s.
222(3) of the ETA remains the "later in time" provision. This means that the deemed trust provision
in s. 222(3) of the ETA takes precedence over s. 18.3(1) during CCAA proceedings. While s. 11
gives a court discretion to make orders notwithstanding the BI4 and the Winding-up Act, that dis-
cretion is not liberated from the operation of any other federal statute. Any exercise of discretion is
therefore circumscribed by whatever limits are imposed by statutes other than the B/4 and the
Winding-up Act. That includes the ETA. The chambers judge in this case was, therefore, required to
respect the priority regime set out in s. 222(3) of the ETA. Neither s. 18.3(1) nors. 11 of the CCAA4
gave him the authority to ignore it. He could not, as a result, deny the Crown's request for payment
of the GST funds during the CCA4 proceedings.

[page385]
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(QL), 2008 CarswellBC 2895, dismissing a Crown application for payment of GST monies. Appeal
allowed, Abella J. dissenting.

Counsel:

Mary I A. Buttery, Owen J. James and Matthew J. G. Curtis, for the appellant.

Gordon Bourgard, David Jacyk and Michael J. Lema, for the respondent.

The judgment of McLachlin C.J. and Binnie, LeBel, Deschamps, Charron, Rothstein and
Cromwell JJ. was delivered by

1 DESCHAMPS J.:-- For the first time this Court is called upon to directly interpret the provi-
sions of the Companies' Creditors Arrangement Act, R.S.C. 1985, c¢. C-36 ("CCAA"). In that re-
spect, two questions are raised. The first requires reconciliation of provisions of the CCA4 and the
Excise Tax Act, R.S.C. 1985, c. E-15 ("ETA"), which lower courts have held to be in conflict with
one another. The second concerns the scope of a court's discretion when supervising reorganization.
The relevant statutory provisions are reproduced in the Appendix. On the first question, having con-
sidered the evolution of Crown priorities in the context of insolvency and the wording of the various
statutes creating Crown priorities, I conclude that it is the CCA4 and not the ET4 that provides the
rule. On the second question, I conclude that the broad discretionary jurisdiction conferred on the
supervising judge must be interpreted having regard to the remedial nature of the CCA4 and insol-
vency legislation generally. Consequently, the court had the discretion to partially lift a stay of pro-
ceedings to allow the debtor to make an assignment under the Bankruptcy and Insolvency
[page389] Act, R.S.C. 1985, c. B-3 ("BI4"). I would allow the appeal.

1. Facts and Decisions of the Courts Below

2 Ted LeRoy Trucking Ltd. ("LeRoy Trucking") commenced proceedings under the CCA4 in
the Supreme Court of British Columbia on December 13, 2007, obtaining a stay of proceedings with
a view to reorganizing its financial affairs. LeRoy Trucking sold certain redundant assets as author-
ized by the order.

3 Amongst the debts owed by LeRoy Trucking was an amount for Goods and Services Tax
("GST") collected but unremitted to the Crown. The ETA creates a deemed trust in favour of the
Crown for amounts collected in respect of GST. The deemed trust extends to any property or pro-
ceeds held by the person collecting GST and any property of that person held by a secured creditor,
requiring that property to be paid to the Crown in priority to all security interests. The ETA provides
that the deemed trust operates despite any other enactment of Canada except the BIA. However, the
CCAA also provides that subject to certain exceptions, none of which mentions GST, deemed trusts
in favour of the Crown do not operate under the CCAA. Accordingly, under the CCAA the Crown
ranks as an unsecured creditor in respect of GST. Nonetheless, at the time LeRoy Trucking com-
menced CCAA proceedings the leading line of jurisprudence held that the E7A took precedence
over the CCAA such that the Crown enjoyed priority for GST claims under the CCA4, even though
it would have lost that same priority under the BI4. The CCAA underwent substantial amendments
in 2005 in which some of the provisions at issue in this appeal were renumbered and reformulated



Page 9

(S.C. 2005, c. 47). However, these amendments only came into force on September 18, 2009. I will
refer to the amended provisions only where relevant.

[page390]

4 On April 29, 2008, Brenner C.J.S.C., in the context of the CCAA4 proceedings, approved a
payment not exceeding $5 million, the proceeds of redundant asset sales, to Century Services, the
debtor's major secured creditor. LeRoy Trucking proposed to hold back an amount equal to the GST
monies collected but unremitted to the Crown and place it in the Monitor's trust account until the
outcome of the reorganization was known. In order to maintain the status quo while the success of
the reorganization was uncertain, Brenner C.J.S.C. agreed to the proposal and ordered that an
amount of $305,202.30 be held by the Monitor in its trust account.

5 On September 3, 2008, having concluded that reorganization was not possible, LeRoy
Trucking sought leave to make an assignment in bankruptcy under the B/4. The Crown sought an
order that the GST monies held by the Monitor be paid to the Receiver General of Canada. Brenner
C.J.S.C. dismissed the latter application. Reasoning that the purpose of segregating the funds with
the Monitor was "to facilitate an ultimate payment of the GST monies which were owed pre-filing,
but only if a viable plan emerged", the failure of such a reorganization, followed by an assignment
in bankruptcy, meant the Crown would lose priority under the B/4 (2008 BCSC 1805, [2008]
G.S.T.C. 221).

6 The Crown's appeal was allowed by the British Columbia Court of Appeal (2009 BCCA 205,
270 B.C.A.C. 167). Tysoe J.A. for a unanimous court found two independent bases for allowing the
Crown's appeal.

7 First, the court's authority under s. 11 of the CCAA was held not to extend to staying the
Crown's application for immediate payment of the GST funds subject to the deemed trust after it
was clear that reorganization efforts had failed and [page391] that bankruptcy was inevitable. As
restructuring was no longer a possibility, staying the Crown's claim to the GST funds no longer
served a purpose under the CCAA and the court was bound under the priority scheme provided by
the ETA to allow payment to the Crown. In so holding, Tysoe J.A. adopted the reasoning in Ottawa
Senators Hockey Club Corp. (Re) (2005), 73 O.R. (3d) 737 (C.A.), which found that the ETA
deemed trust for GST established Crown priority over secured creditors under the CCAA.

8 Second, Tysoe J.A. concluded that by ordering the GST funds segregated in the Monitor's
trust account on April 29, 2008, the judge had created an express trust in favour of the Crown from
which the monies in question could not be diverted for any other purposes. The Court of Appeal
therefore ordered that the money held by the Monitor in trust be paid to the Receiver General.

2. Issues
9 This appeal raises three broad issues which are addressed in turn:
(1) Dids. 222(3) of the ETA displace s. 18.3(1) of the CCAA and give priority

to the Crown's ETA deemed trust during CCAA proceedings as held in O¢-
tawa Senators?
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(2)  Did the court exceed its CCAA4 authority by lifting the stay to allow the
debtor to make an assignment in bankruptcy?

(3)  Did the court's order of April 29, 2008 requiring segregation of the
Crown's GST claim in the Monitor's trust account create an express trust in
favour of the Crown in respect of those funds?

[page392]
3. Analysis
10 The first issue concerns Crown priorities in the context of insolvency. As will be seen, the

ETA provides for a deemed trust in favour of the Crown in respect of GST owed by a debtor
"[d]espite ... any other enactment of Canada (except the Bankruptcy and Insolvency Act)" (s.
222(3)), while the CCAA stated at the relevant time that "notwithstanding any provision in federal
or provincial legislation that has the effect of deeming property to be held in trust for Her Majesty,
property of a debtor company shall not be [so] regarded" (s. 18.3(1)). It is difficult to imagine two
statutory provisions more apparently in conflict. However, as is often the case, the apparent conflict
can be resolved through interpretation.

11 In order to properly interpret the provisions, it is necessary to examine the history of the
CCAA, its function amidst the body of insolvency legislation enacted by Parliament, and the princi-
ples that have been recognized in the jurisprudence. It will be seen that Crown priorities in the in-
solvency context have been significantly pared down. The resolution of the second issue is also
rooted in the context of the CCAA, but its purpose and the manner in which it has been interpreted
in the case law are also key. After examining the first two issues in this case, I will address Tysoe
J.A's conclusion that an express trust in favour of the Crown was created by the court's order of
April 29, 2008.

3.1 Purpose and Scope of Insolvency Law

12 Insolvency is the factual situation that arises when a debtor is unable to pay creditors (see
generally, R. J. Wood, Bankruptcy and Insolvency Law (2009), at p. 16). Certain legal proceedings
become available upon insolvency, which typically allow a debtor to obtain a court order staying its
creditors' enforcement actions and attempt to obtain [page393] a binding compromise with creditors
to adjust the payment conditions to something more realistic. Alternatively, the debtor's assets may
be liquidated and debts paid from the proceeds according to statutory priority rules. The former is
usually referred to as reorganization or restructuring while the latter is termed liquidation.

13 Canadian commercial insolvency law is not codified in one exhaustive statute. Instead, Par-
liament has enacted multiple insolvency statutes, the main one being the BIA4. The BIA offers a
self-contained legal regime providing for both reorganization and liquidation. Although bankruptcy
legislation has a long history, the BI4 itself is a fairly recent statute -- it was enacted in 1992. It is
characterized by a rules-based approach to proceedings. The BIA is available to insolvent debtors
owing $1000 or more, regardless of whether they are natural or legal persons. It contains mecha-
nisms for debtors to make proposals to their creditors for the adjustment of debts. If a proposal fails,
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the BIA contains a bridge to bankruptcy whereby the debtor's assets are liquidated and the proceeds
paid to creditors in accordance with the statutory scheme of distribution.

14 Access to the CCA4 is more restrictive. A debtor must be a company with liabilities in ex-
cess of $5 million. Unlike the BI4, the CCAA contains no provisions for liquidation of a debtor's
assets if reorganization fails. There are three ways of exiting CCA4 proceedings. The best outcome
is achieved when the stay of proceedings provides the debtor with some breathing space during
which solvency is restored and the CCAA4 process terminates without reorganization being needed.
The second most desirable outcome occurs when the debtor's compromise or arrangement is ac-
cepted by its creditors and the reorganized company emerges from the CCAA4 proceedings as a go-
ing concern. Lastly, if the compromise or arrangement fails, either [page394] the company or its
creditors usually seek to have the debtor's assets liquidated under the applicable provisions of the
BIA or to place the debtor into receivership. As discussed in greater detail below, the key difference
between the reorganization regimes under the BI4 and the CCAA is that the latter offers a more
flexible mechanism with greater judicial discretion, making it more responsive to complex reorgan-
izations.

15 As I will discuss at greater length below, the purpose of the CCAA -- Canada's first reorgan-
ization statute -- is to permit the debtor to continue to carry on business and, where possible, avoid
the social and economic costs of liquidating its assets. Proposals to creditors under the BIA serve the
same remedial purpose, though this is achieved through a rules-based mechanism that offers less
flexibility. Where reorganization is impossible, the BI4 may be employed to provide an orderly
mechanism for the distribution of a debtor's assets to satisfy creditor claims according to predeter-
mined priority rules.

16 Prior to the enactment of the CCAA4 in 1933 (S.C. 1932-33, c. 36), practice under existing
commercial insolvency legislation tended heavily towards the liquidation of a debtor company (J.
Sarra, Creditor Rights and the Public Interest: Restructuring Insolvent Corporations (2003), at p.
12). The battering visited upon Canadian businesses by the Great Depression and the absence of an
effective mechanism for reaching a compromise between debtors and creditors to avoid liquidation
required a legislative response. The CCAA4 was innovative as it allowed the insolvent debtor to at-
tempt reorganization under judicial supervision outside the existing insolvency legislation which,
once engaged, almost invariably resulted in liquidation (Reference re Companies' Creditors
[page395] Arrangement Act, [1934] S.C.R. 659, at pp. 660-61; Sarra, Creditor Rights, at pp.
12-13).

17 Parliament understood when adopting the CCAA that liquidation of an insolvent company
was harmful for most of those it affected -- notably creditors and employees -- and that a workout
which allowed the company to survive was optimal (Sarra, Creditor Rights, at pp. 13-15).

18 Early commentary and jurisprudence also endorsed the CCAA's remedial objectives. It rec-
ognized that companies retain more value as going concerns while underscoring that intangible
losses, such as the evaporation of the companies' goodwill, result from liquidation (S. E. Edwards,
"Reorganizations Under the Companies' Creditors Arrangement Act" (1947), 25 Can. Bar Rev. 587,
at p. 592). Reorganization serves the public interest by facilitating the survival of companies sup-
plying goods or services crucial to the health of the economy or saving large numbers of jobs (ibid.,
at p. 593). Insolvency could be so widely felt as to impact stakeholders other than creditors and em-
ployees. Variants of these views resonate today, with reorganization justified in terms of rehabili-
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tating companies that are key elements in a complex web of interdependent economic relationships
in order to avoid the negative consequences of liquidation.

19 The CCAA fell into disuse during the next several decades, likely because amendments to
the Act in 1953 restricted its use to companies issuing bonds (S.C. 1952-53, c. 3). During the eco-
nomic downturn of the early 1980s, insolvency lawyers and courts adapting to the resulting wave of
insolvencies resurrected the statute and deployed it in response to new economic challenges. Partic-
ipants in insolvency proceedings grew to recognize and appreciate the statute's distinguishing fea-
ture: a grant of broad and flexible authority to the supervising court to make [page396] the orders
necessary to facilitate the reorganization of the debtor and achieve the CCAA's objectives. The
manner in which courts have used CCA4 jurisdiction in increasingly creative and flexible ways is
explored in greater detail below.

20 Efforts to evolve insolvency law were not restricted to the courts during this period. In 1970,
a government-commissioned panel produced an extensive study recommending sweeping reform
but Parliament failed to act (see Bankruptcy and Insolvency: Report of the Study Committee on
Bankruptcy and Insolvency Legislation (1970)). Another panel of experts produced more limited
recommendations in 1986 which eventually resulted in enactment of the Bankruptcy and Insolvency
Act of 1992 (S.C. 1992, c. 27) (see Proposed Bankruptcy Act Amendments: Report of the Advisory
Committee on Bankruptcy and Insolvency (1986)). Broader provisions for reorganizing insolvent
debtors were then included in Canada's bankruptcy statute. Although the 1970 and 1986 reports
made no specific recommendations with respect to the CCAA4, the House of Commons committee
studying the BIA's predecessor bill, C-22, seemed to accept expert testimony that the BIA4's new re-
organization scheme would shortly supplant the CCAA, which could then be repealed, with com-
mercial insolvency and bankruptcy being governed by a single statute (Minutes of Proceedings and
Evidence of the Standing Committee on Consumer and Corporate Affairs and Government Opera-
tions, Issue No. 15, 3rd Sess., 34th Parl., October 3, 1991, at 15:15-15:16).

21 In retrospect, this conclusion by the House of Commons committee was out of step with re-
ality. It overlooked the renewed vitality the CCA4 enjoyed in contemporary practice and the ad-
vantage that a [page397] flexible judicially supervised reorganization process presented in the face
of increasingly complex reorganizations, when compared to the stricter rules-based scheme con-
tained in the BIA. The "flexibility of the CCAA [was seen as] a great benefit, allowing for creative
and effective decisions" (Industry Canada, Marketplace Framework Policy Branch, Report on the
Operation and Administration of the Bankruptcy and Insolvency Act and the Companies' Creditors
Arrangement Act (2002), at p. 41). Over the past three decades, resurrection of the CCAA has thus
been the mainspring of a process through which, one author concludes, "the legal setting for Cana-
dian insolvency restructuring has evolved from a rather blunt instrument to one of the most sophis-
ticated systems in the developed world" (R. B. Jones, "The Evolution of Canadian Restructuring:
Challenges for the Rule of Law", in J. P. Sarra, ed., Annual Review of Insolvency Law 2005 (2006),
481, at p. 481).

22 While insolvency proceedings may be governed by different statutory schemes, they share
some commonalities. The most prominent of these is the single proceeding model. The nature and
purpose of the single proceeding model are described by Professor Wood in Bankruptcy and Insol-
vency Law:
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They all provide a collective proceeding that supersedes the usual civil process
available to creditors to enforce their claims. The creditors’ remedies are collecti-
vized in order to prevent the free-for-all that would otherwise prevail if creditors
were permitted to exercise their remedies. In the absence of a collective process,
each creditor is armed with the knowledge that if they do not strike hard and
swift to seize the debtor's assets, they will be beat out by other creditors. [pp. 2-3]

The single proceeding model avoids the inefficiency and chaos that would attend insolvency if each
creditor initiated proceedings to recover its debt. Grouping all possible actions against the debtor
into a single proceeding controlled in a single forum facilitates negotiation with creditors because it
places them all on an equal footing, [page398] rather than exposing them to the risk that a more ag-
gressive creditor will realize its claims against the debtor's limited assets while the other creditors
attempt a compromise. With a view to achieving that purpose, both the CCA4 and the BIA allow a
court to order all actions against a debtor to be stayed while a compromise is sought.

23 Another point of convergence of the CCAA and the BIA relates to priorities. Because the
CCAA is silent about what happens if reorganization fails, the BIA scheme of liquidation and distri-
bution necessarily supplies the backdrop for what will happen if a CCAA reorganization is ulti-
mately unsuccessful. In addition, one of the important features of legislative reform of both statutes
since the enactment of the BI4 in 1992 has been a cutback in Crown priorities (S.C. 1992, c. 27, s.
39; S.C. 1997, c. 12, ss. 73 and 125; S.C. 2000, c. 30, s. 148; S.C. 2005, c. 47, ss. 69 and 131; S.C.
2009, c. 33, s. 25; see also Quebec (Revenue) v. Caisse populaire Desjardins de Montmagny, 2009
SCC 49, [2009] 3 S.C.R. 286; Deputy Minister of Revenue v. Rainville, [1980] 1 S.C.R. 35; Pro-
posed Bankruptcy Act Amendments: Report of the Advisory Committee on Bankruptcy and Insol-
vency).

24 With parallel CCAA4 and BIA restructuring schemes now an accepted feature of the insol-
vency law landscape, the contemporary thrust of legislative reform has been towards harmonizing
aspects of insolvency law common to the two statutory schemes to the extent possible and encour-
aging reorganization over liquidation (see An Act to establish the Wage Earner Protection Program
Act, to amend the Bankruptcy and Insolvency Act and the Companies' Creditors Arrangement Act
and to make consequential amendments to other Acts, S.C. 2005, c. 47, Gauntlet Energy Corp., Re,
2003 ABQB 894, 30 Alta. L.R. (4th) 192, at para. 19).

25 Mindful of the historical background of the CCAA4 and BI4, I now turn to the first question
at issue.

[page399]

3.2 GST Deemed Trust Under the CCAA

26 The Court of Appeal proceeded on the basis that the ETA precluded the court from staying
the Crown's enforcement of the GST deemed trust when partially lifting the stay to allow the debtor
to enter bankruptcy. In so doing, it adopted the reasoning in a line of cases culminating in Ottawa
Senators, which held that an ET4 deemed trust remains enforceable during CCAA reorganization
despite language in the CCAA that suggests otherwise.
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27 The Crown relies heavily on the decision of the Ontario Court of Appeal in Ottawa Senators
and argues that the later in time provision of the ETA creating the GST deemed trust trumps the
provision of the CCAA purporting to nullify most statutory deemed trusts. The Court of Appeal in
this case accepted this reasoning but not all provincial courts follow it (see, e.g., Komunik Corp.
(Arrangement relatif a), 2009 QCCS 6332 (CanLlIl), leave to appeal granted, 2010 QCCA 183
(CanLlII)). Century Services relied, in its written submissions to this Court, on the argument that the
court had authority under the CCAA4 to continue the stay against the Crown's claim for unremitted
GST. In oral argument, the question of whether Ottawa Senators was correctly decided nonetheless
arose. After the hearing, the parties were asked to make further written submissions on this point.
As appears evident from the reasons of my colleague Abella J., this issue has become prominent
before this Court. In those circumstances, this Court needs to determine the correctness of the rea-
soning in Ottawa Senators.

28 The policy backdrop to this question involves the Crown's priority as a creditor in insolven-
cy situations which, as I mentioned above, has evolved considerably. Prior to the 1990s, Crown
claims [page400] largely enjoyed priority in insolvency. This was widely seen as unsatisfactory as
shown by both the 1970 and 1986 insolvency reform proposals, which recommended that Crown
claims receive no preferential treatment. A closely related matter was whether the CCAA4 was bind-
ing at all upon the Crown. Amendments to the CCA4 in 1997 confirmed that it did indeed bind the
Crown (see CCAA, s. 21, as added by S.C. 1997, ¢c. 12, s. 126).

29 Claims of priority by the state in insolvency situations receive different treatment across ju-
risdictions worldwide. For example, in Germany and Australia, the state is given no priority at all,
while the state enjoys wide priority in the United States and France (see B. K. Morgan, "Should the
Sovereign be Paid First? A Comparative International Analysis of the Priority for Tax Claims in
Bankruptcy" (2000), 74 Am. Bankr. L.J. 461, at p. 500). Canada adopted a middle course through
legislative reform of Crown priority initiated in 1992. The Crown retained priority for source de-
ductions of income tax, Employment Insurance ("EI") and Canada Pension Plan ("CPP") premiums,
but ranks as an ordinary unsecured creditor for most other claims.

30 Parliament has frequently enacted statutory mechanisms to secure Crown claims and permit
their enforcement. The two most common are statutory deemed trusts and powers to garnish funds
third parties owe the debtor (see F. L. Lamer, Priority of Crown Claims in Insolvency (loose-leaf),
at s.2).

31 With respect to GST collected, Parliament has enacted a deemed trust. The ETA states that
every person who collects an amount on account of GST is deemed to hold that amount in trust for
the Crown (s. 222(1)). The deemed trust extends to other property of the person collecting the tax
equal in value to the amount deemed to be in trust if that amount has not been remitted in accord-
ance with the ETA. The deemed trust also extends to property [page401] held by a secured creditor
that, but for the security interest, would be property of the person collecting the tax (s. 222(3)).

32 Parliament has created similar deemed trusts using almost identical language in respect of
source deductions of income tax, EI premiums and CPP premiums (see s. 227(4) of the Income Tax
Act, R.S.C. 1985, c. 1 (5th Supp.) ("ITA"), ss. 86(2) and (2.1) of the Employment Insurance Act,
S.C. 1996, c. 23, and ss. 23(3) and (4) of the Canada Pension Plan, R.S.C. 1985, c. C-8). I will refer
to income tax, EI and CPP deductions as "source deductions".
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33 In Royal Bank of Canada v. Sparrow Electric Corp., [1997] 1 S.C.R. 411, this Court ad-
dressed a priority dispute between a deemed trust for source deductions under the /74 and security
interests taken under both the Bank Act, S.C. 1991, ¢. 46, and the Alberta Personal Property Secu-
rity Act, S.A. 1988, c. P-4.05 ("PPSA"). As then worded, an /T4 deemed trust over the debtor's
property equivalent to the amount owing in respect of income tax became effective at the time of
liquidation, receivership, or assignment in bankruptcy. Sparrow Electric held that the ITA deemed
trust could not prevail over the security interests because, being fixed charges, the latter attached as
soon as the debtor acquired rights in the property such that the /74 deemed trust had no property on
which to attach when it subsequently arose. Later, in First Vancouver Finance v. M.N.R., 2002 SCC
49, [2002] 2 S.C.R. 720, this Court observed that Parliament had legislated to strengthen the statu-
tory deemed trust in the /74 by deeming it to operate from the moment the deductions were not paid
to the Crown as required by the /74, and by granting the Crown priority over all security interests
(paras. 27-29) (the "Sparrow Electric amendment").

[page402]

34 The amended text of s. 227(4.1) of the ITA and concordant source deductions deemed trusts
in the Canada Pension Plan and the Employment Insurance Act state that the deemed trust operates
notwithstanding any other enactment of Canada, except ss. 81.1 and 81.2 of the BIA. The ETA
deemed trust at issue in this case is similarly worded, but it excepts the BI4 in its entirety. The pro-
vision reads as follows:

222....

(3) Despite any other provision of this Act (except subsection (4)), any
other enactment of Canada (except the Barnkruptcy and Insolvency Act), any en-
actment of a province or any other law, if at any time an amount deemed by sub-
section (1) to be held by a person in trust for Her Majesty is not remitted to the
Receiver General or withdrawn in the manner and at the time provided under this
Part, property of the person and property held by any secured creditor of the per-
son that, but for a security interest, would be property of the person, equal in
value to the amount so deemed to be held in trust, is deemed ... .

35 The Crown submits that the Sparrow Electric amendment, added by Parliament to the E7A4
in 2000, was intended to preserve the Crown's priority over collected GST under the CCAA4 while
subordinating the Crown to the status of an unsecured creditor in respect of GST only under the
BI4. This is because the ETA provides that the GST deemed trust is effective "despite" any other
enactment except the BIA.

36 The language used in the ET4 for the GST deemed trust creates an apparent conflict with the
CCAA, which provides that subject to certain exceptions, property deemed by statute to be held in
trust for the Crown shall not be so regarded.
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37 Through a 1997 amendment to the CCA4 (S.C. 1997, c. 12, s. 125), Parliament appears to
have, [page403] subject to specific exceptions, nullified deemed trusts in favour of the Crown once
reorganization proceedings are commenced under the Act. The relevant provision reads:

18.3 (1) Subject to subsection (2), notwithstanding any provision in federal
or provincial legislation that has the effect of deeming property to be held in trust
for Her Majesty, property of a debtor company shall not be regarded as held in
trust for Her Majesty unless it would be so regarded in the absence of that statu-
tory provision.

This nullification of deemed trusts was continued in further amendments to the CCAA4 (S.C. 2005, c.
47), where s. 18.3(1) was renumbered and reformulated as s. 37(1):

37. (1) Subject to subsection (2), despite any provision in federal or pro-
vincial legislation that has the effect of deeming property to be held in trust for
Her Majesty, property of a debtor company shall not be regarded as being held in
trust for Her Majesty unless it would be so regarded in the absence of that statu-
tory provision.

38 An analogous provision exists in the BI4, which, subject to the same specific exceptions,
nullifies statutory deemed trusts and makes property of the bankrupt that would otherwise be sub-
ject to a deemed trust part of the debtor's estate and available to creditors (S.C. 1992, c. 27, s. 39;
S.C. 1997, ¢. 12, s. 73; BIA, s. 67(2)). It is noteworthy that in both the CCAA4 and the BIA, the ex-
ceptions concern source deductions (CCAA, s. 18.3(2); BIA, s. 67(3)). The relevant provision of the
CCAA reads:

18.3 ...

(2) Subsection (1) does not apply in respect of amounts deemed to be held
in trust under subsection 227(4) or (4.1) of the Income Tax Act, subsection 23(3)
or (4) of the Canada Pension Plan or subsection 86(2) or (2.1) of the Employ-
ment Insurance Act... .

Thus, the Crown's deemed trust and corresponding priority in source deductions remain effective
both in reorganization and in bankruptcy.

[paged04]

39 Meanwhile, in both s. 18.4(1) of the CCAA4 and s. 86(1) of the BIA, other Crown claims are
treated as unsecured. These provisions, establishing the Crown's status as an unsecured creditor, ex-
plicitly exempt statutory deemed trusts in source deductions (CCAA, s. 18.4(3); BIA, s. 86(3)). The
CCAA provision reads as follows:

184 ...
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(3) Subsection (1) [Crown ranking as unsecured creditor] does not affect
the operation of

(a) subsections 224(1.2) and (1.3) of the Income Tax Act,

(b) any provision of the Canada Pension Plan or of the Employment In-
surance Act that refers to subsection 224(1.2) of the Income Tax Act and
provides for the collection of a contribution ... .

Therefore, not only does the CCAA4 provide that Crown claims do not enjoy priority over the claims
of other creditors (s. 18.3(1)), but the exceptions to this rule (i.e., that Crown priority is maintained
for source deductions) are repeatedly stated in the statute.

40 The apparent conflict in this case is whether the rule in the CCAA first enacted as s. 18.3 in
1997, which provides that subject to certain explicit exceptions, statutory deemed trusts are ineffec-
tive under the CCAA, is overridden by the one in the ETA4 enacted in 2000 stating that GST deemed
trusts operate despite any enactment of Canada except the BIA. With respect for my colleague Fish
J., I do not think the apparent conflict can be resolved by denying it and creating a rule requiring
both a statutory provision enacting the deemed trust, and a second statutory provision confirming it.
Such a rule is unknown to the law. Courts must recognize [page405] conflicts, apparent or real, and
resolve them when possible.

41 A line of jurisprudence across Canada has resolved the apparent conflict in favour of the
ETA, thereby maintaining GST deemed trusts under the CCAA. Ottawa Senators, the leading case,
decided the matter by invoking the doctrine of implied repeal to hold that the later in time provision
of the ETA should take precedence over the CCAA (see also Solid Resources Ltd., Re (2002), 40
C.B.R. (4th) 219 (Alta. Q.B.); Gauntlet).

42 The Ontario Court of Appeal in Otfawa Senators rested its conclusion on two considera-
tions. First, it was persuaded that by explicitly mentioning the BI4 in ETA s. 222(3), but not the
CCAA, Parliament made a deliberate choice. In the words of MacPherson J.A.:

The BIA and the CCAA are closely related federal statutes. I cannot conceive that
Parliament would specifically identify the BIA as an exception, but accidentally
fail to consider the CCAA as a possible second exception. In my view, the omis-
sion of the CCAA from s. 222(3) of the ETA was almost certainly a considered
omission. [para. 43]

43 Second, the Ontario Court of Appeal compared the conflict between the ETA4 and the CCAA
to that before this Court in Doré v. Verdun (City), [1997] 2 S.C.R. 862, and found them to be "iden-
tical" (para. 46). It therefore considered Doré binding (para. 49). In Doré, a limitations provision in
the more general and recently enacted Civil Code of Québec, S.Q. 1991, ¢. 64 ("C.C.Q."), was held
to have repealed a more specific provision of the earlier Quebec Cities and Towns Act, R.S.Q., c.
C-19, with which it conflicted. By analogy, [page406] the Ontario Court of Appeal held that the lat-
er in time and more general provision, s. 222(3) of the ETA, impliedly repealed the more specific
and earlier in time provision, s. 18.3(1) of the CCAA (paras. 47-49).
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44 Viewing this issue in its entire context, several considerations lead me to conclude that nei-
ther the reasoning nor the result in Otfawa Senators can stand. While a conflict may exist at the lev-
el of the statutes' wording, a purposive and contextual analysis to determine Parliament's true intent
yields the conclusion that Parliament could not have intended to restore the Crown's deemed trust
priority in GST claims under the CCAA when it amended the ET4 in 2000 with the Sparrow Elec-
fric amendment.

45 I begin by recalling that Parliament has shown its willingness to move away from asserting
priority for Crown claims in insolvency law. Section 18.3(1) of the CCAA (subject to the s. 18.3(2)
exceptions) provides that the Crown's deemed trusts have no effect under the CCAA. Where Parlia-
ment has sought to protect certain Crown claims through statutory deemed trusts and intended that
these deemed trusts continue in insolvency, it has legislated so explicitly and elaborately. For ex-
ample, s. 18.3(2) of the CCAA4 and s. 67(3) of the BIA expressly provide that deemed trusts for
source deductions remain effective in insolvency. Parliament has, therefore, clearly carved out ex-
ceptions from the general rule that deemed trusts are ineffective in insolvency. The CCAA4 and BIA
are in harmony, preserving deemed trusts and asserting Crown priority only in respect of source
deductions. Meanwhile, there is no express statutory basis for concluding that GST claims enjoy a
preferred treatment under the CCAA or the BIA. Unlike source deductions, which are clearly and
expressly dealt with under both these insolvency statutes, no such clear and express language exists
[page407] in those Acts carving out an exception for GST claims.

46 The internal logic of the CCAA also militates against upholding the E7A4 deemed trust for
GST. The CCAA imposes limits on a suspension by the court of the Crown's rights in respect of
source deductions but does not mention the ETA4 (s. 11.4). Since source deductions deemed trusts
are granted explicit protection under the CCAA, it would be inconsistent to afford a better protection
to the ETA deemed trust absent explicit language in the CCAA. Thus, the logic of the CCAA appears
to subject the ETA4 deemed trust to the waiver by Parliament of its priority (s. 18.4).

47 Moreover, a strange asymmetry would arise if the interpretation giving the ETA priority over
the CCAA urged by the Crown is adopted here: the Crown would retain priority over GST claims
during CCAA proceedings but not in bankruptcy. As courts have reflected, this can only encourage
statute shopping by secured creditors in cases such as this one where the debtor's assets cannot sat-
isfy both the secured creditors' and the Crown's claims (Gauntlet, at para. 21). If creditors' claims
were better protected by liquidation under the BIA, creditors' incentives would lie overwhelmingly
with avoiding proceedings under the CCAA and not risking a failed reorganization. Giving a key
player in any insolvency such skewed incentives against reorganizing under the CCAA4 can only
undermine that statute's remedial objectives and risk inviting the very social ills that it was enacted
to avert.

[page408]

48 Arguably, the effect of Otfawa Senators is mitigated if restructuring is attempted under the
BI4 instead of the CCAA, but it is not cured. If Ottawa Senators were to be followed, Crown priori-
ty over GST would differ depending on whether restructuring took place under the CCAA4 or the
BIA. The anomaly of this result is made manifest by the fact that it would deprive companies of the



Page 19

option to restructure under the more flexible and responsive CCAA4 regime, which has been the stat-
ute of choice for complex reorganizations.

49 Evidence that Parliament intended different treatments for GST claims in reorganization and
bankruptcy is scant, if it exists at all. Section 222(3) of the ETA was enacted as part of a
wide-ranging budget implementation bill in 2000. The summary accompanying that bill does not
indicate that Parliament intended to elevate Crown priority over GST claims under the CCAA4 to the
same or a higher level than source deductions claims. Indeed, the summary for deemed trusts states
only that amendments to existing provisions are aimed at "ensuring that employment insurance
premiums and Canada Pension Plan contributions that are required to be remitted by an employer
are fully recoverable by the Crown in the case of the bankruptcy of the employer" (Summary to
S.C. 2000, c. 30, at p. 4a). The wording of GST deemed trusts resembles that of statutory deemed
trusts for source deductions and incorporates the same overriding language and reference to the BIA.
However, as noted above, Parliament's express intent is that only source deductions deemed trusts
remain operative. An exception for the BI4 in the statutory language establishing the source deduc-
tions deemed trusts accomplishes very little, because the explicit language of the B4 itself (and the
CCAA) carves out these source deductions deemed trusts and maintains their effect. It is however
noteworthy that no equivalent language maintaining GST deemed trusts exists under either the BIA4
or the CCAA.

[page409]

50 It seems more likely that by adopting the same language for creating GST deemed trusts in
the ETA as it did for deemed trusts for source deductions, and by overlooking the inclusion of an
exception for the CCAA alongside the BIA in s. 222(3) of the ETA4, Parliament may have inadvert-
ently succumbed to a drafting anomaly. Because of a statutory lacuna in the E7A4, the GST deemed
trust could be seen as remaining effective in the CCAA4, while ceasing to have any effect under the
BIA, thus creating an apparent conflict with the wording of the CCAA. However, it should be seen
for what it is: a facial conflict only, capable of resolution by looking at the broader approach taken
to Crown priorities and by giving precedence to the statutory language of s. 18.3 of the CCA4 in a
manner that does not produce an anomalous outcome.

51 Section 222(3) of the ETA evinces no explicit intention of Parliament to repeal CCAA4 s.
18.3. It merely creates an apparent conflict that must be resolved by statutory interpretation. Parlia-
ment's intent when it enacted ET4 s. 222(3) was therefore far from unambiguous. Had it sought to
give the Crown a priority for GST claims, it could have done so explicitly as it did for source de-
ductions. Instead, one is left to infer from the language of E74 s. 222(3) that the GST deemed trust
was intended to be effective under the CCAA.

52 I am not persuaded that the reasoning in Doré requires the application of the doctrine of im-
plied repeal in the circumstances of this case. The main issue in Doré concerned the impact of the
adoption of the C.C.Q. on the administrative law rules with respect to municipalities. While
Gonthier J. concluded in that case that the limitation provision in art. 2930 C.C.Q. had repealed by
implication a limitation provision in the Cities and Towns Act, he did so on the basis of more than a
textual analysis. The conclusion in Doré was reached after thorough [page410] contextual analysis
of both pieces of legislation, including an extensive review of the relevant legislative history (paras.
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31-41). Consequently, the circumstances before this Court in Doré are far from "identical" to those
in the present case, in terms of text, context and legislative history. Accordingly, Doré cannot be
said to require the automatic application of the rule of repeal by implication.

53 A noteworthy indicator of Parliament's overall intent is the fact that in subsequent amend-
ments it has not displaced the rule set out in the CCAA. Indeed, as indicated above, the recent
amendments to the CCAA in 2005 resulted in the rule previously found in s. 18.3 being renumbered
and reformulated as s. 37. Thus, to the extent the interpretation allowing the GST deemed trust to
remain effective under the CCAA4 depends on ETA s. 222(3) having impliedly repealed CCAA s.
18.3(1) because it is later in time, we have come full circle. Parliament has renumbered and refor-
mulated the provision of the CCA4 stating that, subject to exceptions for source deductions, deemed
trusts do not survive the CCA4 proceedings and thus the CCA4 is now the later in time statute. This
confirms that Parliament's intent with respect to GST deemed trusts is to be found in the CCAA.

54 I do not agree with my colleague Abella J. that s. 44(f) of the Interpretation Act, R.S.C.
1985, c. I-21, can be used to interpret the 2005 amendments as having no effect. The new statute
can hardly be said to be a mere re-enactment of the former statute. Indeed, the CCAA4 underwent a
substantial review in 2005. Notably, acting consistently with its goal of treating both the BI4 and
the CCAA as sharing the same approach to insolvency, Parliament made parallel amendments to
both statutes with respect to corporate proposals. In addition, new provisions were introduced re-
garding [page411] the treatment of contracts, collective agreements, interim financing and govern-
ance agreements. The appointment and role of the Monitor was also clarified. Noteworthy are the
limits imposed by CCAA s. 11.09 on the court's discretion to make an order staying the Crown's
source deductions deemed trusts, which were formerly found in s. 11.4. No mention whatsoever is
made of GST deemed trusts (see Summary to S.C. 2005, c. 47). The review went as far as looking
at the very expression used to describe the statutory override of deemed trusts. The comments cited
by my colleague only emphasize the clear intent of Parliament to maintain its policy that only
source deductions deemed trusts survive in CCA4 proceedings.

55 In the case at bar, the legislative context informs the determination of Parliament's legisla-
tive intent and supports the conclusion that E74 s. 222(3) was not intended to narrow the scope of
the CCAA's override provision. Viewed in its entire context, the conflict between the E74 and the
CCAA is more apparent than real. I would therefore not follow the reasoning in Ottawa Senators
and affirm that CCA4 s. 18.3 remained effective.

56 My conclusion is reinforced by the purpose of the CCAA4 as part of Canadian remedial in-
solvency legislation. As this aspect is particularly relevant to the second issue, I will now discuss
how courts have interpreted the scope of their discretionary powers in supervising a CCA4 reorgan-
ization and how Parliament has largely endorsed this interpretation. Indeed, the interpretation courts
have given to the CCAA helps in understanding how the CCAA grew to occupy such a prominent
role in Canadian insolvency law.

[page412]

3.3 Discretionary Power of a Court Supervising a CCAA Reorganization
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57 Courts frequently observe that "[t]he CCA4 is skeletal in nature" and does not "contain a
comprehensive code that lays out all that is permitted or barred" (Mefcalfe & Mansfield Alternative
Investments II Corp. (Re), 2008 ONCA 587, 92 O.R. (3d) 513, at para. 44, per Blair J.A.). Accord-
ingly, "[t]he history of CCAA law has been an evolution of judicial interpretation" (Dylex Ltd.,, Re
(1995), 31 C.B.R. (3d) 106 (Ont. Ct. (Gen. Div.)), at para. 10, per Farley 1.).

58 CCAA decisions are often based on discretionary grants of jurisdiction. The incremental ex-
ercise of judicial discretion in commercial courts under conditions one practitioner aptly describes
as "the hothouse of real-time litigation" has been the primary method by which the CCAA4 has been
adapted and has evolved to meet contemporary business and social needs (see Jones, at p. 484).

59 Judicial discretion must of course be exercised in furtherance of the CCAA's purposes. The
remedial purpose I referred to in the historical overview of the Act is recognized over and over
again in the jurisprudence. To cite one early example:

The legislation is remedial in the purest sense in that it provides a means
whereby the devastating social and economic effects of bankruptcy or creditor
initiated termination of ongoing business operations can be avoided while a
court-supervised attempt to reorganize the financial affairs of the debtor compa-
ny is made.

(Elan Corp. v. Comiskey (1990),41 O.A.C. 282
, at para. 57, per Doherty J.A., dissenting)

60 Judicial decision making under the CCAA takes many forms. A court must first of all pro-
vide the conditions under which the debtor can attempt to reorganize. This can be achieved by
[page413] staying enforcement actions by creditors to allow the debtor's business to continue, pre-
serving the status quo while the debtor plans the compromise or arrangement to be presented to
creditors, and supervising the process and advancing it to the point where it can be determined
whether it will succeed (see, e.g., Chef Ready Foods Ltd. v. Hongkong Bank of Can. (1990), 51
B.C.L.R. (2d) 84 (C.A.), at pp. 88-89; Pacific National Lease Holding Corp., Re (1992), 19
B.C.A.C. 134, at para. 27). In doing so, the court must often be cognizant of the various interests at
stake in the reorganization, which can extend beyond those of the debtor and creditors to include
employees, directors, shareholders, and even other parties doing business with the insolvent com-
pany (see, e.g., Canadian Airlines Corp., Re, 2000 ABQB 442, 84 Alta. L.R. (3d) 9, at para. 144,
per Paperny J. (as she then was); 4ir Canada, Re (2003), 42 C.B.R. (4th) 173 (Ont. S.C.].), at para.
3; Air Canada, Re, 2003 CanLlIlI 49366 (Ont. S.C.J.), at para. 13, per Farley J.; Sarra, Creditor
Rights, at pp. 181-92 and 217-26). In addition, courts must recognize that on occasion the broader
public interest will be engaged by aspects of the reorganization and may be a factor against which
the decision of whether to allow a particular action will be weighed (see, e.g., Canadian Red Cross
Society/Société Canadienne de la Croix Rouge, Re (2000), 19 C.B.R. (4th) 158 (Ont. S.C.J.), at pa-
ra. 2, per Blair J. (as he then was); Sarra, Creditor Rights, at pp. 195-214).

61 When large companies encounter difficulty, reorganizations become increasingly complex.
CCAA courts have been called upon to innovate accordingly in exercising their jurisdiction beyond
merely staying proceedings against the debtor to allow breathing room for reorganization. They
have been asked to sanction measures for which there is no explicit authority in the CCA4. Without
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exhaustively cataloguing the various measures taken under the authority of the CCAA4, it is useful to
refer briefly to a few examples to illustrate the flexibility the statute affords supervising courts.

[page414]

62 Perhaps the most creative use of CCAA authority has been the increasing willingness of
courts to authorize post-filing security for debtor in possession financing or super-priority charges
on the debtor's assets when necessary for the continuation of the debtor's business during the reor-
ganization (see, e.g., Skydome Corp., Re (1998), 16 C.B.R. (4th) 118 (Ont. Ct. (Gen. Div.)); United
Used Auto & Truck Parts Ltd., Re, 2000 BCCA 146, 135 B.C.A.C. 96, aff'g (1999), 12 C.B.R. (4th)
144 (S.C.); and generally, J. P. Sarra, Rescue! The Companies’ Creditors Arrangement Act (2007),
at pp. 93-115). The CCAA has also been used to release claims against third parties as part of ap-
proving a comprehensive plan of arrangement and compromise, even over the objections of some
dissenting creditors (see Metcalfe & Mansfield). As well, the appointment of a Monitor to oversee
the reorganization was originally a measure taken pursuant to the CCAA's supervisory authority;
Parliament responded, making the mechanism mandatory by legislative amendment.

63 Judicial innovation during CCAA proceedings has not been without controversy. At least
two questions it raises are directly relevant to the case at bar: (1) What are the sources of a court's
authority during CCAA4 proceedings? (2) What are the limits of this authority?

64 The first question concerns the boundary between a court's statutory authority under the
CCAA and a court's residual authority under its inherent and equitable jurisdiction when supervising
a reorganization. In authorizing measures during CCAA proceedings, courts have on occasion pur-
ported to rely upon their equitable jurisdiction to advance the purposes of the Act or their inherent
jurisdiction to fill gaps in the statute. Recent appellate decisions have counselled against [page415]
purporting to rely on inherent jurisdiction, holding that the better view is that courts are in most
cases simply construing the authority supplied by the CCA4 itself (see, e.g., Skeena Cellulose Inc.,
Re, 2003 BCCA 344, 13 B.C.L.R. (4th) 236, at paras. 45-47, per Newbury J.A.; Stelco Inc. (Re)
(2005), 75 O.R. (3d) 5 (C.A.), at paras. 31-33, per Blair J.A.).

65 I agree with Justice Georgina R. Jackson and Professor Janis Sarra that the most appropriate
approach is a hierarchical one in which courts rely first on an interpretation of the provisions of the
CCAA text before turning to inherent or equitable jurisdiction to anchor measures taken in a CCAA4
proceeding (see G. R. Jackson and J. Sarra, "Selecting the Judicial Tool to get the Job Done: An
Examination of Statutory Interpretation, Discretionary Power and Inherent Jurisdiction in Insolven-
cy Matters", in J. P. Sarra, ed., Annual Review of Insolvency Law 2007 (2008), 41, at p. 42). The
authors conclude that when given an appropriately purposive and liberal interpretation, the CCAA4
will be sufficient in most instances to ground measures necessary to achieve its objectives (p. 94).

66 Having examined the pertinent parts of the CCAA and the recent history of the legislation, I
accept that in most instances the issuance of an order during CCAA proceedings should be consid-
ered an exercise in statutory interpretation. Particularly noteworthy in this regard is the expansive
interpretation the language of the statute at issue is capable of supporting.

67 The initial grant of authority under the CCA4 empowered a court "where an application is
made under this Act in respect of a company ... on the application of any person interested in the
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[page416] matter, ... subject to this Act, [to] make an order under this section" (CCA4, s. 11(1)).
The plain language of the statute was very broad.

68 In this regard, though not strictly applicable to the case at bar, I note that Parliament has in
recent amendments changed the wording contained in s. 11(1), making explicit the discretionary
authority of the court under the CCAA. Thus, ins. 11 of the CCA4 as currently enacted, a court
may, "subject to the restrictions set out in this Act, ... make any order that it considers appropriate in
the circumstances" (S.C. 2005, c. 47, s. 128). Parliament appears to have endorsed the broad reading
of CCAA authority developed by the jurisprudence.

69 The CCAA also explicitly provides for certain orders. Both an order made on an initial ap-
plication and an order on subsequent applications may stay, restrain, or prohibit existing or new
proceedings against the debtor. The burden is on the applicant to satisfy the court that the order is
appropriate in the circumstances and that the applicant has been acting in good faith and with due
diligence (CCAA, ss. 11(3), (4) and (6)).

70 The general language of the CCAA should not be read as being restricted by the availability
of more specific orders. However, the requirements of appropriateness, good faith, and due dili-
gence are baseline considerations that a court should always bear in mind when exercising CCAA4
authority. Appropriateness under the CCAA is assessed by inquiring whether the order sought ad-
vances the policy objectives underlying the CCAA. The question is whether the order will usefully
further efforts to achieve the remedial purpose of the CCAA -- avoiding the social and economic
losses resulting from liquidation of an insolvent company. I would add that appropriateness extends
not only to the purpose of the order, but also to the means it employs. Courts should be mindful that
chances for successful reorganizations are enhanced where participants achieve common ground
and all [page417] stakeholders are treated as advantageously and fairly as the circumstances permit.

71 It is well established that efforts to reorganize under the CCAA can be terminated and the
stay of proceedings against the debtor lifted if the reorganization is "doomed to failure" (see Chef
Ready, at p. 88; Philip's Manufacturing Ltd., Re (1992), 9 C.B.R. (3d) 25 (B.C.C.A.), at paras. 6-7).
However, when an order is sought that does realistically advance the CCAA's purposes, the ability to
make it is within the discretion of a CCA4 court.

72 The preceding discussion assists in determining whether the court had authority under the
CCAA to continue the stay of proceedings against the Crown once it was apparent that reorganiza-
tion would fail and bankruptcy was the inevitable next step.

73 In the Court of Appeal, Tysoe J.A. held that no authority existed under the CCA4 to contin-
ue staying the Crown's enforcement of the GST deemed trust once efforts at reorganization had
come to an end. The appellant submits that in so holding, Tysoe J.A. failed to consider the underly-
ing purpose of the CCAA and give the statute an appropriately purposive and liberal interpretation
under which the order was permissible. The Crown submits that Tysoe J.A. correctly held that the
mandatory language of the £7A gave the court no option but to permit enforcement of the GST
deemed trust when lifting the CCAA stay to permit the debtor to make an assignment under the BI4.
Whether the ETA has a mandatory effect in the context of a CCAA4 proceeding has already been
discussed. I will now address the question of whether the order was authorized by the CCAA.

[page418]
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74 It is beyond dispute that the CCAA4 imposes no explicit temporal limitations upon proceed-
ings commenced under the Act that would prohibit ordering a continuation of the stay of the
Crown's GST claims while lifting the general stay of proceedings temporarily to allow the debtor to
make an assignment in bankruptcy.

75 The question remains whether the order advanced the underlying purpose of the CCAA. The
Court of Appeal held that it did not because the reorganization efforts had come to an end and the
CCAA was accordingly spent. I disagree.

76 There is no doubt that had reorganization been commenced under the BIA4 instead of the
CCAA, the Crown's deemed trust priority for the GST funds would have been lost. Similarly, the
Crown does not dispute that under the scheme of distribution in bankruptcy under the BIA the
deemed trust for GST ceases to have effect. Thus, after reorganization under the CCAA failed, cred-
itors would have had a strong incentive to seek immediate bankruptcy and distribution of the debt-
or's assets under the BIA. In order to conclude that the discretion does not extend to partially lifting
the stay in order to allow for an assignment in bankruptcy, one would have to assume a gap between
the CCAA and the BIA proceedings. Brenner C.J.S.C.'s order staying Crown enforcement of the
GST claim ensured that creditors would not be disadvantaged by the attempted reorganization under
the CCAA. The effect of his order was to blunt any impulse of creditors to interfere in an orderly
liquidation. His order was thus in furtherance of the CCAA4's objectives to the extent that it allowed
a bridge between the CCAA and BIA proceedings. This interpretation of the tribunal's discretionary
power is buttressed by s. 20 of the CCAA. That section provides that the CCA4 "may be applied to-
gether with the provisions of any Act of Parliament ... that authorizes or makes provision for the
sanction of compromises or arrangements between a company and its shareholders or any class of
them", such as [page419] the BIA. Section 20 clearly indicates the intention of Parliament for the
CCAA to operate in tandem with other insolvency legislation, such as the BI4.

77 The CCAA creates conditions for preserving the status quo while attempts are made to find
common ground amongst stakeholders for a reorganization that is fair to all. Because the alternative
to reorganization is often bankruptcy, participants will measure the impact of a reorganization
against the position they would enjoy in liquidation. In the case at bar, the order fostered a harmo-
nious transition between reorganization and liquidation while meeting the objective of a single col-
lective proceeding that is common to both statutes.

78 Tysoe J.A. therefore erred in my view by treating the CCAA and the BIA as distinct regimes
subject to a temporal gap between the two, rather than as forming part of an integrated body of in-
solvency law. Parliament's decision to maintain two statutory schemes for reorganization, the B/4
and the CCAA, reflects the reality that reorganizations of differing complexity require different legal
mechanisms. By contrast, only one statutory scheme has been found to be needed to liquidate a
bankrupt debtor's estate. The transition from the CCAA to the BI4 may require the partial lifting of a
stay of proceedings under the CCAA to allow commencement of the BI4 proceedings. However, as
Laskin J.A. for the Ontario Court of Appeal noted in a similar competition between secured credi-
tors and the Ontario Superintendent of Financial Services seeking to enforce a deemed trust, "[t]he
two statutes are related" and no "gap" exists between the two statutes which would allow the en-
forcement of property interests at the conclusion of CCAA4 proceedings that would be [page420] lost
in bankruptcy (Ivaco Inc. (Re) (2006), 83 O.R. (3d) 108, at paras. 62-63).
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79 The Crown's priority in claims pursuant to source deductions deemed trusts does not under-
mine this conclusion. Source deductions deemed trusts survive under both the CCA4 and the BIA.
Accordingly, creditors' incentives to prefer one Act over another will not be affected. While a court
has a broad discretion to stay source deductions deemed trusts in the CCAA context, this discretion
is nevertheless subject to specific limitations applicable only to source deductions deemed trusts
(CCAA, s. 11.4). Thus, if CCAA reorganization fails (e.g., either the creditors or the court refuse a
proposed reorganization), the Crown can immediately assert its claim in unremitted source deduc-
tions. But this should not be understood to affect a seamless transition into bankruptcy or create any
"gap" between the CCAA4 and the BIA for the simple reason that, regardless of what statute the re-
organization had been commenced under, creditors' claims in both instances would have been sub-
ject to the priority of the Crown's source deductions deemed trust.

80 Source deductions deemed trusts aside, the comprehensive and exhaustive mechanism under
the BIA must control the distribution of the debtor's assets once liquidation is inevitable. Indeed, an
orderly transition to liquidation is mandatory under the BI4 where a proposal is rejected by credi-
tors. The CCAA is silent on the transition into liquidation but the breadth of the court's discretion
under the Act is sufficient to construct a bridge to liquidation under the BI4. The court must do so
in a manner that does not subvert the scheme of distribution under the BI4. Transition [page421] to
liquidation requires partially lifting the CCAA stay to commence proceedings under the BIA4. This
necessary partial lifting of the stay should not trigger a race to the courthouse in an effort to obtain
priority unavailable under the B/A.

81 I therefore conclude that Brenner C.J.S.C. had the authority under the CCAA to lift the stay
to allow entry into liquidation.

3.4 Express Trust

82 The last issue in this case is whether Brenner C.J.S.C. created an express trust in favour of
the Crown when he ordered on April 29, 2008, that proceeds from the sale of LeRoy Trucking's as-
sets equal to the amount of unremitted GST be held back in the Monitor's trust account until the re-
sults of the reorganization were known. Tysoe J.A. in the Court of Appeal concluded as an alterna-
tive ground for allowing the Crown's appeal that it was the beneficiary of an express trust. I disa-
gree.

83 Creation of an express trust requires the presence of three certainties: intention, subject mat-
ter, and object. Express or "true trusts" arise from the acts and intentions of the settlor and are dis-
tinguishable from other trusts arising by operation of law (see D. W. M. Waters, M. R. Gillen and L.
D. Smith, eds., Waters' Law of Trusts in Canada (3rd ed. 2005), at pp. 28-29, especially fn. 42).

84 Here, there is no certainty to the object (i.e. the beneficiary) inferrable from the court's order
of April 29, 2008 sufficient to support an express trust.

[page422]

85 At the time of the order, there was a dispute between Century Services and the Crown over
part of the proceeds from the sale of the debtor's assets. The court's solution was to accept LeRoy
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Trucking's proposal to segregate those monies until that dispute could be resolved. Thus, there was
no certainty that the Crown would actually be the beneficiary, or object, of the trust.

86 The fact that the location chosen to segregate those monies was the Monitor's trust account
has no independent effect such that it would overcome the lack of a clear beneficiary. In any event,
under the interpretation of CCA4 s. 18.3(1) established above, no such priority dispute would even
arise because the Crown's deemed trust priority over GST claims would be lost under the CCA4 and
the Crown would rank as an unsecured creditor for this amount. However, Brenner C.J.S.C. may
well have been proceeding on the basis that, in accordance with Ottawa Senators, the Crown's GST
claim would remain effective if reorganization was successful, which would not be the case if tran-
sition to the liquidation process of the BI4 was allowed. An amount equivalent to that claim would
accordingly be set aside pending the outcome of reorganization.

87 Thus, uncertainty surrounding the outcome of the CCAA4 restructuring eliminates the exist-
ence of any certainty to permanently vest in the Crown a beneficial interest in the funds. That much
is clear from the oral reasons of Brenner C.J.S.C. on April 29, 2008, when he said: "Given the fact
that [CCAA proceedings] are known to fail and filings in bankruptcy result, it seems to me that
maintaining the status quo in the case at bar supports the proposal to have the monitor hold these
funds in trust." Exactly who mlght take the money in the final result was therefore evidently in
doubt. Brenner C.J.S.C.'s subsequent order of September 3, 2008 denying the Crown's application
to enforce the trust once it was clear [page423] that bankruptcy was inevitable, confirms the ab-
sence of a clear beneficiary required to ground an express trust.

4, Conclusion

88 I conclude that Brenner C.J.S.C. had the discretion under the CCA4 to continue the stay of
the Crown's claim for enforcement of the GST deemed trust while otherwise lifting it to permit
LeRoy Trucking to make an assignment in bankruptcy. My conclusion that s. 18.3(1) of the CCA4
nullified the GST deemed trust while proceedings under that Act were pending confirms that the
discretionary jurisdiction under s. 11 utilized by the court was not limited by the Crown's asserted
GST priority, because there is no such priority under the CCAA.

89 For these reasons, I would allow the appeal and declare that the $305,202.30 collected by
LeRoy Trucking in respect of GST but not yet remitted to the Receiver General of Canada is not
subject to deemed trust or priority in favour of the Crown. Nor is this amount subject to an express
trust. Costs are awarded for this appeal and the appeal in the court below.

The following are the reasons delivered by
FISH J. --
I

90 I am in general agreement with the reasons of Justice Deschamps and would dispose of the
appeal as she suggests.

91 More particularly, I share my colleague's interpretation of the scope of the judge's discretion
under s. 11 of the Companies’ Creditors Arrangement Act, R.S.C. 1985, c. C-36 ("CCAA").
[page424] And I share my colleague's conclusion that Brenner C.J.S.C. did not create an express
trust in favour of the Crown when he segregated GST funds into the Monitor's trust account (2008
BCSC 1805, [2008] G.S.T.C. 221).
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92 I nonetheless feel bound to add brief reasons of my own regarding the interaction between
the CCAA and the Excise Tax Act, R.S.C. 1985, ¢. E-15 ("ETA").

93 In upholding deemed trusts created by the E74 notwithstanding insolvency proceedings,
Ottawa Senators Hockey Club Corp. (Re) (2005), 73 O.R. (3d) 737 (C.A.), and its progeny have
been unduly protective of Crown interests which Parliament itself has chosen to subordinate to
competing prioritized claims. In my respectful view, a clearly marked departure from that jurispru-
dential approach is warranted in this case.

94 Justice Deschamps develops important historical and policy reasons in support of this posi-
tion and I have nothing to add in that regard. I do wish, however, to explain why a comparative
analysis of related statutory provisions adds support to our shared conclusion.

95 Parliament has in recent years given detailed consideration to the Canadian insolvency
scheme. It has declined to amend the provisions at issue in this case. Ours is not to wonder why, but
rather to treat Parliament's preservation of the relevant provisions as a deliberate exercise of the
legislative discretion that is Parliament's alone. With respect, I reject any suggestion that we should
instead characterize the apparent conflict between s. 18.3(1) (now s. 37(1)) of the CCAA4 and s. 222
of the ETA as a drafting anomaly or statutory lacuna properly subject to judicial correction or repair.

[page425]
I

96 In the context of the Canadian insolvency regime, a deemed trust will be found to exist only
where two complementary elements co-exist: first, a statutory provision creating the trust; and se-
cond, a CCAA or Bankruptcy and Insolvency Act, R.S.C. 1985, ¢. B-3 ("BIA") provision confirming
-- or explicitly preserving -- its effective operation.

97 This interpretation is reflected in three federal statutes. Each contains a deemed trust provi-
sion framed in terms strikingly similar to the wording of s. 222 of the ETA.

98 The first is the Income Tax Act, R.S.C. 1985, c. 1 (5th Supp.) ("ITA"), where s. 227(4) cre-
ates a deemed trust:

(4) Every person who deducts or withholds an amount under this Act is_
deemed, notwithstanding any security interest (as defined in subsection 224(1.3))
in the amount so deducted or withheld, to hold the amount separate and apart
from the property of the person and from property held by any secured creditor
(as defined in subsection 224(1.3)) of that person that but for the security interest
would be property of the person, in trust for Her Majesty and for payment to Her
Majesty in the manner and at the time provided under this Act. [Here and below,
the emphasis is of course my own.]

99 In the next subsection, Parliament has taken care to make clear that this trust is unaffected
by federal or provincial legislation to the contrary:

(4.1) Notwithstanding any other provision of this Act, the Bankruptcy and
Insolvency Act (except sections 81.1 and 81.2 of that Act), any other enactment
of Canada, any enactment of a province or any other law, where at any time an.
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amount deemed by subsection 227(4) to be held by a person in trust for Her
Majesty is not paid to Her Majesty in the manner and at the time provided under
this Act, property of the person ... equal in value to the amount so deemed to be
held in trust is deemed

(a) to be held, from the time the amount was deducted or withheld by the
person, separate and [page426] apart from the property of the person, in_
trust for Her Majesty whether or not the property is subject to such a secu-
rity interest, ...

... and the proceeds of such property shall be paid to the Receiver General in pri-
ority to all such security interests.

100 The continued operation of this deemed trust is expressly confirmed in s. 18.3 of the
CCAA:

18.3 (1) Subject to subsection (2), notwithstanding any provision in federal
or provincial legislation that has the effect of deeming property to be held in trust
for Her Majesty, property of a debtor company shall not be regarded as held in
trust for Her Majesty unless it would be so regarded in the absence of that statu-
tory provision.

(2) Subsection (1) does not apply in respect of amounts deemed to be held
in trust under subsection 227(4) or (4.1) of the Income Tax Act, subsection 23(3)
or (4) of the Canada Pension Plan or subsection 86(2) or (2.1) of the Employ-
ment Insurance Act ... .

101 The operation of the /74 deemed trust is also confirmed in s. 67 of the BIA:

(2) Subject to subsection (3), notwithstanding any provision in federal or
provincial legislation that has the effect of deeming property to be held in trust
for Her Majesty, property of a bankrupt shall not be regarded as held in trust for
Her Majesty for the purpose of paragraph (1)(a) unless it would be so regarded in
the absence of that statutory provision.

(3) Subsection (2) does not apply in respect of amounts deemed to be held
in trust under subsection 227(4) or (4.1) of the Income Tax Act, subsection 23(3)
or (4) of the Canada Pension Plan or subsection 86(2) or (2.1) of the Employ-
ment Insurance Act ... .

102 Thus, Parliament has first created and then confirmed the continued operation of the
Crown's ITA deemed trust under both the CCAA and the BIA regimes.
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[paged27]

103 The second federal statute for which this scheme holds true is the Canada Pension Plan,
R.S.C. 1985, c. C-8 ("CPP"). At s. 23, Parliament creates a deemed trust in favour of the Crown and
specifies that it exists despite all contrary provisions in any other Canadian statute. Finally, and in
almost identical terms, the Employment Insurance Act, S.C. 1996, c. 23 ("EIA"), creates a deemed
trust in favour of the Crown: see ss. 86(2) and (2.1).

104 As we have seen, the survival of the deemed trusts created under these provisions of the
ITA, the CPP and the EI4 is confirmed in s. 18.3(2) of the CCAA and in s. 67(3) of the BIA. In all
three cases, Parliament's intent to enforce the Crown's deemed trust through insolvency proceedings
is expressed in clear and unmistakable terms.

105 The same is not true with regard to the deemed trust created under the ETA4. Although Par-
liament creates a deemed trust in favour of the Crown to hold unremitted GST monies, and although
it purports to maintain this trust notwithstanding any contrary federal or provincial legislation, it
does not confirm the trust -- or expressly provide for its continued operation -- in either the BI4 or
the CCAA. The second of the two mandatory elements I have mentioned is thus absent reflecting
Parliament's intention to allow the deemed trust to lapse with the commencement of insolvency
proceedings.

106 The language of the relevant ET4 provisions is identical in substance to that of the /74,
CPP, and EIA provisions:

222, (1) Subject to subsection (1.1), every person who collects an amount
as or on account of tax under Division II is deemed, for all purposes and despite
any security interest in the amount, to hold the amount in trust for Her Majesty in
right of Canada, separate and apart from the property of the person and from
property held by any secured creditor of the person that, but for a [page428] se-
curity interest, would be property of the person, until the amount is remitted to
the Receiver General or withdrawn under subsection (2).

(3) Despite any other provision of this Act (except subsection (4)), any_
other enactment of Canada (except the Bankruptcy and InsolvencyAct), any en-
actment of a province or any other law, if at any time an amount deemed by sub-
section (1) to be held by a person in trust for Her Majesty is not remitted to the
Receiver General or withdrawn in the manner and at the time provided under this
Part, property of the person and property held by any secured creditor of the per-
son that, but for a security interest, would be property of the person, equal in
value to the amount so deemed to be held in trust, is deemed

(a) to be held, from the time the amount was collected by the person, in_
trust for Her Majesty, separate and apart from the property of the person,
whether or not the property is subject to a security interest, ...
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... and the proceeds of the property shall be paid to the Receiver General in prior-
ity to all security interests.

107 Yet no provision of the CCAA4 provides for the continuation of this deemed trust after the
CCAA is brought into play.

108 In short, Parliament has imposed two explicit conditions, or "building blocks", for survival
under the CCAA of deemed trusts created by the /74, CPP, and EI4. Had Parliament intended to
likewise preserve under the CCA4 deemed trusts created by the ETA4, it would have included in the
CCAA the sort of confirmatory provision that explicitly preserves other deemed trusts.

109 With respect, unlike Tysoe J.A., I do not find it "inconceivable that Parliament would spe-
cifically identify the BI4 as an exception when enacting the current version of s. 222(3) of the ETA
without considering the CCA4 as a possible second exception” (2009 BCCA 205, 98 B.C.L.R. (4th)
242, at para. 37). All of the deemed trust [page429] provisions excerpted above make explicit refer-
ence to the BIA. Section 222 of the ETA does not break the pattern. Given the near-identical word-
ing of the four deemed trust provisions, it would have been surprising indeed had Parliament not
addressed the BIA at all in the ETA.

110 Parliament's evident intent was to render GST deemed trusts inoperative upon the institu-
tion of insolvency proceedings. Accordingly, s. 222 mentions the BIA so as to exclude it from its
ambit -- rather than to include it, as do the ITA4, the CPP, and the EIA.

111 Conversely, I note that none of these statutes mentions the CCA4 expressly. Their specific
reference to the BI4 has no bearing on their interaction with the CCAA4. Again, it is the confirmatory
provisions in the insolvency statutes that determine whether a given deemed trust will subsist during
insolvency proceedings.

112 Finally, I believe that chambers judges should not segregate GST monies into the Monitor's
trust account during CCA4 proceedings, as was done in this case. The result of Justice Deschamps's
reasoning is that GST claims become unsecured under the CCAA. Parliament has deliberately cho-
sen to nullify certain Crown super-priorities during insolvency; this is one such instance.

I

113 For these reasons, like Justice Deschamps, I would allow the appeal with costs in this
Court and in the courts below and order that the $305,202.30 collected by LeRoy Trucking in re-
spect of GST but not yet remitted to the Receiver General of Canada [page430] be subject to no
deemed trust or priority in favour of the Crown.

The following are the reasons delivered by

114 ABELLA J. (dissenting):-- The central issue in this appeal is whether s. 222 of the Excise
Tax Act, R.S.C. 1985, c. E-15 ("ETA"), and specifically s. 222(3), gives priority during Companies’
Creditors Arrangement Act, R.S.C. 1985, c¢. C-36 ("CCAA"), proceedings to the Crown's deemed
trust in unremitted GST. I agree with Tysoe J.A. that it does. It follows, in my respectful view, that
a court's discretion under s. 11 of the CCA4 is circumscribed accordingly.

115 Section 11! of the CCAA stated:
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11. (1) Notwithstanding anything in the Bankruptcy and Insolvency Act or
the Winding-up Act, where an application is made under this Act in respect of a
company, the court, on the application of any person interested in the matter,
may, subject to this Act, on notice to any other person or without notice as it may
see fit, make an order under this section.

To decide the scope of the court's discretion under s. 11, it is necessary to first determine the priori-
ty issue. Section 222(3), the provision of the ETA at issue in this case, states:

[page431]

(3) Despite any other provision of this Act (except subsection (4)), any
other enactment of Canada (except the Bankruptcy and Insolvency Act), any en-
actment of a province or any other law, if at any time an amount deemed by sub-
section (1) to be held by a person in trust for Her Majesty is not remitted to the
Receiver General or withdrawn in the manner and at the time provided under this
Part, property of the person and property held by any secured creditor of the per-
son that, but for a security interest, would be property of the person, equal in
value to the amount so deemed to be held in trust, is deemed

(a) to be held, from the time the amount was collected by the person, in
trust for Her Majesty, separate and apart from the property of the person,
whether or not the property is subject to a security interest, and

(b) to form no part of the estate or property of the person from the time the
amount was collected, whether or not the property has in fact been kept
separate and apart from the estate or property of the person and whether or
not the property is subject to a security interest

and is property beneficially owned by Her Majesty in right of Canada despite any
security interest in the property or in the proceeds thereof and the proceeds of the
property shall be paid to the Receiver General in priority to all security interests.

116 Century Services argued that the CCAA4's general override provision, s. 18.3(1), prevailed,
and that the deeming provisions in s. 222 of the ETA were, accordingly, inapplicable during CCAA4
proceedings. Section 18.3(1) states:

18.3 (1) ... [N]otwithstanding any provision in federal or provincial legisla-
tion that has the effect of deeming property to be held in trust for Her Majesty,
property of a debtor company shall not be regarded as held in trust for Her Maj-
esty unless it would be so regarded in the absence of that statutory provision.

117 As MacPherson J.A. correctly observed in Ottawa Senators Hockey Club Corp. (Re)
(2005), 73 O.R. (3d) 737 (C.A.), s. 222(3) of the ETA is in "clear conflict" with s. 18.3(1) of the
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CCAA (para. 31). Resolving the conflict between the two provisions is, essentially, what seems to
me to be a relatively uncomplicated exercise in statutory [page432] interpretation: Does the lan-
guage reflect a clear legislative intention? In my view it does. The deemed trust provision, s. 222(3)
of the ETA, has unambiguous language stating that it operates notwithstanding any law except the
Bankruptcy and Insolvency Act, R.S.C. 1985, ¢. B-3 ("BIA").

118 By expressly excluding only one statute from its legislative grasp, and by unequivocally
stating that it applies despite any other law anywhere in Canada excepr the BIA, s. 222(3) has de-
fined its boundaries in the clearest possible terms. I am in complete agreement with the following
comments of MacPherson J.A. in Ottawa Senators:

The legislative intent of s. 222(3) of the ETA is clear. If there is a conflict
with "any other enactment of Canada (except the Bankruptcy and Insolvency
Act)", s. 222(3) prevails. In these words Parliament did two things: it decided that
s. 222(3) should trump all other federal laws and, importantly, it addressed the
topic of exceptions to its trumping decision and identified a single exception, the
Bankruptcy and Insolvency Act... . The BIA and the CCAA are closely related
federal statutes. I cannot conceive that Parliament would specifically identify the
BI4 as an exception, but accidentally fail to consider the CCAA as a possible se-
cond exception. In my view, the omission of the CCAA from s. 222(3) of the £TA
was almost certainly a considered omission. [para. 43]

119 MacPherson J.A.'s view that the failure to exempt the CCAA4 from the operation of the ET4
is a reflection of a clear legislative intention, is borne out by how the CCAA was subsequently
changed after s. 18.3(1) was enacted in 1997. In 2000, when s. 222(3) of the ETA came into force,
amendments were also introduced to the CCAA. Section 18.3(1) was not amended.

120 The failure to amend s. 18.3(1) is notable because its effect was to protect the legislative
status quo, notwithstanding repeated requests from [page433] various constituencies that s. 18.3(1)
be amended to make the priorities in the CCAA consistent with those in the B/A4. In 2002, for exam-
ple, when Industry Canada conducted a review of the BI4 and the CCAA, the Insolvency Institute of
Canada and the Canadian Association of Insolvency and Restructuring Professionals recommended
that the priority regime under the BIA be extended to the CCAA (Joint Task Force on Business In-
solvency Law Reform, Report (March 15, 2002), Sch. B, proposal 71). The same recommendations
were made by the Standing Senate Committee on Banking, Trade and Commerce in its 2003 report,
Debtors and Creditors Sharing the Burden: A Review of the Bankruptcy and Insolvency Act and the
Companies’ Creditors Arrangement Act; by the Legislative Review Task Force (Commercial) of the
Insolvency Institute of Canada and the Canadian Association of Insolvency and Restructuring Pro-
fessionals in its 2005 Report on the Commercial Provisions of Bill C-55; and in 2007 by the Insol-
vency Institute of Canada in a submission to the Standing Senate Committee on Banking, Trade and
Commerce commenting on reforms then under consideration.

121 Yet the BI4 remains the only exempted statute under s. 222(3) of the ETA. Even after the
2005 decision in Ottawa Senators which confirmed that the ET4 took precedence over the CCAA,

there was no responsive legislative revision. I see this lack of response as relevant in this case, as it
was in Tele-Mobile Co. v. Ontario, 2008 SCC 12, [2008] 1 S.C.R. 305, where this Court stated:
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While it cannot be said that legislative silence is necessarily determinative
of legislative intention, in this case the silence is Parliament's answer to the con-
sistent urging of Telus and other affected businesses and organizations that there
be express language in the legislation to ensure that businesses can be reimbursed
for the reasonable costs of complying with evidence-gathering orders. I see the
legislative history as reflecting Parliament's intention that compensation not be
paid for compliance with production orders. [para. 42]

[page434]

122 All this leads to a clear inference of a deliberate legislative choice to protect the deemed
trust in s. 222(3) from the reach of's. 18.3(1) of the CCAA.

123 Nor do I see any "policy" justification for interfering, through interpretation, with this clar-
ity of legislative intention. I can do no better by way of explaining why I think the policy argument
cannot succeed in this case, than to repeat the words of Tysoe J.A. who said:

I do not dispute that there are valid policy reasons for encouraging insol-
vent companies to attempt to restructure their affairs so that their business can
continue with as little disruption to employees and other stakeholders as possible.
It is appropriate for the courts to take such policy considerations into account, but
only if it is in connection with a matter that has not been considered by Parlia-
ment. Here, Parliament must be taken to have weighed policy considerations
when it enacted the amendments to the CCA4 and ETA described above. As Mr.
Justice MacPherson observed at para. 43 of Ottawa Senators, it is inconceivable
that Parliament would specifically identify the BI4 as an exception when enact-
ing the current version of's. 222(3) of the ETA4 without considering the CCA4 as
a possible second exception. I also make the observation that the 1992 set of
amendments to the BI4 enabled proposals to be binding on secured creditors and,
while there is more flexibility under the CCA4, it is possible for an insolvent
company to attempt to restructure under the auspices of the BIA. [para. 37]

124 Despite my view that the clarity of the language in s. 222(3) is dispositive, it is also my
view that even the application of other principles of interpretation reinforces this conclusion. In
their submissions, the parties raised the following as being particularly relevant: the Crown relied
on the principle that the statute which is "later in time" prevails; and Century Services based its ar-
gument on the principle that the general provision gives way to the specific (generalia specialibus
non derogant).

[page435]

125 The "later in time" principle gives priority to a more recent statute, based on the theory that
the legislature is presumed to be aware of the content of existing legislation. If a new enactment is
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inconsistent with a prior one, therefore, the legislature is presumed to have intended to derogate
from the earlier provisions (Ruth Sullivan, Sullivan on the Construction of Statutes (5th ed. 2008),
at pp. 346-47; Pierre-André Coté, The Interpretation of Legislation in Canada (3rd ed. 2000), at p.
358).

126 The exception to this presumptive displacement of pre-existing inconsistent legislation, is
the generalia specialibus non derogant principle that "[a] more recent, general provision will not be
construed as affecting an earlier, special provision" (C6té, at p. 359). Like a Russian Doll, there is
also an exception within this exception, namely, that an earlier, specific provision may in fact be
"overruled" by a subsequent general statute if the legislature indicates, through its language, an in-
tention that the general provision prevails (Doré v. Verdun (City), [1997] 2 S.C.R. 862).

127 The primary purpose of these interpretive principles is to assist in the performance of the
task of determining the intention of the legislature. This was confirmed by MacPherson J.A. in Ot-
tawa Senators, at para. 42:

... the overarching rule of statutory interpretation is that statutory provi-
sions should be interpreted to give effect to the intention of the legislature in en-
acting the law. This primary rule takes precedence over all maxims or canons or
aids relating to statutory interpretation, including the maxim that the specific
prevails over the general (generalia specialibus non derogant). As expressed by
Hudson J. in Canada v. Williams, [1944] S.C.R. 226, ... at p. 239 ... :

The maxim generalia specialibus non derogant is relied on as a rule which
should dispose of the question, but the maxim is not a rule of law but a rule
of construction and bows to the intention of the [page436] legislature, if
such intention can reasonably be gathered from all of the relevant legisla-
tion.

(See also Coté, at p. 358, and Pierre-Andre C6té, with the collaboration of S. Beaulac and M.
Devinat, Interprétation des lois (4th ed. 2009), at para. 1335.)

128 I accept the Crown's argument that the "later in time" principle is conclusive in this case.
Since s. 222(3) of the ETA was enacted in 2000 and s. 18.3(1) of the CCAA was introduced in 1997,
s. 222(3) is, on its face, the later provision. This chronological victory can be displaced, as Century
Services argues, if it is shown that the more recent provision, s. 222(3) of the ETA, is a general one,
in which case the earlier, specific provision, s. 18.3(1), prevails (generalia specialibus non
derogant). But, as previously explained, the prior specific provision does not take precedence if the
subsequent general provision appears to "overrule" it. This, it seems to me, is precisely what s.
222(3) achieves through the use of language stating that it prevails despite any law of Canada, of a
province, or "any other law" other than the BIA. Section 18.3(1) of the CCAA is thereby rendered
inoperative for purposes of s. 222(3).

129 It is true that when the CCA4 was amended in 2005, s. 18.3(1) was re-enacted as s. 37(1)
(S.C. 2005, c. 47, s. 131). Deschamps J. suggests that this makes s. 37(1) the new, "later in time"
provision. With respect, her observation is refuted by the operation of s. 44(f) of the Interpretation
Act, R.S.C. 1985, c. I-21, which expressly deals with the (non) effect of re-enacting, without signif-
icant substantive changes, a repealed provision (see Aftorney General of Canada v. Public Service
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Staff Relations Board, [1977] 2 F.C. 663, dealing with the predecessor provision to s. 44(f)). It di-
rects that new enactments not be construed as [page437] "new law" unless they differ in substance
from the repealed provision:

44, Where an enactment, in this section called the "former enactment”, is
repealed and another enactment, in this section called the "new enactment", is
substituted therefor,

(f) except to the extent that the provisions of the new enactment are not in
substance the same as those of the former enactment, the new enactment
shall not be held to operate as new law, but shall be construed and have
effect as a consolidation and as declaratory of the law as contained in the
former enactment;

Section 2 of the Inferpretation Act defines an "enactment” as "an Act or regulation or any portion of
an Act or regulation".

130 Section 37(1) of the current CCAA is almost identical to s. 18.3(1). These provisions are set
out for ease of comparison, with the differences between them underlined:

37. (1) Subject to subsection (2), despite any provision in federal or pro-
vincial legislation that has the effect of deeming property to be held in trust for
Her Majesty, property of a debtor company shall not be regarded as being held in
trust for Her Majesty unless it would be so regarded in the absence of that statu-
tory provision.

18.3 (1) Subject to subsection (2), notwithstanding any provision in federal
or provincial legislation that has the effect of deeming property to be held in trust
for Her Majesty, property of a debtor company shall not be regarded as held in
trust for Her Majesty unless it would be so regarded in the absence of that statu-

tory provision.

131 The application of s. 44(f) of the Interpretation Act simply confirms the government's
clearly expressed intent, found in Industry Canada's clause-by-clause review of Bill C-55, where s.
37(1) was identified as "a technical amendment to re-order the provisions of this Act". During se-
cond reading, the Hon. Bill Rompkey, then the Deputy Leader of the Government in the [page438]
Senate, confirmed that s. 37(1) represented only a technical change:

On a technical note relating to the treatment of deemed trusts for taxes, the
bill [sic ] makes no changes to the underlying policy intent, despite the fact that
in the case of a restructuring under the CCAA, sections of the act [sic ] were re-
pealed and substituted with renumbered versions due to the extensive reworking
of the CCAA.
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(Debates of the Senate, vol. 142, 1st Sess., 38th Parl., November 23, 2005, at p.
2147)

132 Had the substance of s. 18.3(1) altered in any material way when it was replaced by s.
37(1), I would share Deschamps J.'s view that it should be considered a new provision. But since s.
18.3(1) and s. 37(1) are the same in substance, the transformation of's. 18.3(1) into s. 37(1) has no
effect on the interpretive queue, and s. 222(3) of the ET4 remains the "later in time" provision (Sul-
livan, at p. 347).

133 This means that the deemed trust provision in s. 222(3) of the E74 takes precedence over s.
18.3(1) during CCAA proceedings. The question then is how that priority affects the discretion of a
court under s. 11 of the CCAA.

134 While s. 11 gives a court discretion to make orders notwithstanding the BI4 and the Wind-
ing-up Act, R.S.C. 1985, c. W-11, that discretion is not liberated from the operation of any other
federal statute. Any exercise of discretion is therefore circumscribed by whatever limits are imposed
by statutes other than the BI4 and the Winding-up Act. That includes the ETA. The chambers judge
in this case was, therefore, required to respect the priority regime set out in s. 222(3) of the ETA4.
Neither s. 18.3(1) nor s. 11 of the CCAA4 gave him the authority to ignore it. He could not, as a re-
sult, deny the Crown's request [page439] for payment of the GST funds during the CCAA4 proceed-
ings.

135 Given this conclusion, it is unnecessary to consider whether there was an express trust.

136 I would dismiss the appeal.

* %k %k k %

APPENDIX
Companies' Creditors Arrangement Act, R.S.C. 1985, ¢. C-36 (as at December 13, 2007)

11. (1) [Powers of court] Notwithstanding anything in the Bankruptcy and Insolvency Act or the
Winding-up Act, where an application is made under this Act in respect of a company, the court, on
the application of any person interested in the matter, may, subject to this Act, on notice to any oth-
er person or without notice as it may see fit, make an order under this section.

(3) [Initial application court orders] A court may, on an initial application in respect of a com-
pany, make an order on such terms as it may impose, effective for such period as the court deems
necessary not exceeding thirty days,

(a) staying, until otherwise ordered by the court, all proceedings taken or that
might be taken in respect of the company under an Act referred to in subsection

(s

(b) restraining, until otherwise ordered by the court, further proceedings in any
action, suit or proceeding against the company; and

(c) prohibiting, until otherwise ordered by the court, the commencement of or
proceeding with any other action, suit or proceeding against the company.
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(4) [Other than initial application court orders] A court may, on an application in respect of a
company other than an initial application, make an order on such terms as it may impose,

[page440]

(a) staying, until otherwise ordered by the court, for such period as the court
deems necessary, all proceedings taken or that might be taken in respect of the
company under an Act referred to in subsection (1);

(b) restraining, until otherwise ordered by the court, further proceedings in any
action, suit or proceeding against the company; and

(c) prohibiting, until otherwise ordered by the court, the commencement of or
proceeding with any other action, suit or proceeding against the company.

(6) [Burden of proof on application] The court shall not make an order under subsection (3) or

(4) unless

(a) the applicant satisfies the court that circumstances exist that make such an
order appropriate; and

(b) in the case of an order under subsection (4), the applicant also satisfies the
court that the applicant has acted, and is acting, in good faith and with due dili-
gence.

11.4 (1) [Her Majesty affected] An order made under section 11 may provide that

[paged41]

(a) Her Majesty in right of Canada may not exercise rights under subsection
224(1.2) of the Income Tax Act or any provision of the Canada Pension Plan or
of the Employment Insurance Act that refers to subsection 224(1.2) of the Income
Tax Act and provides for the collection of a contribution, as defined in the Can-
ada Pension Plan, or an employee's premium, or employer's premium, as defined
in the Employment Insurance Act, and of any related interest, penalties or other
amounts, in respect of the company if the company is a tax debtor under that
subsection or provision, for such period as the court considers appropriate but
ending not later than

(i)  the expiration of the order,
(i1)  the refusal of a proposed compromise by the creditors or the court,
(iii) six months following the court sanction of a compromise or arrangement,



(iv)
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the default by the company on any term of a compromise or arrangement,
or

the performance of a compromise or arrangement in respect of the compa-
ny; and

(b) Her Majesty in right of a province may not exercise rights under any provi-
sion of provincial legislation in respect of the company where the company is a
debtor under that legislation and the provision has a similar purpose to subsection
224(1.2) of the Income Tax Act, or refers to that subsection, to the extent that it
provides for the collection of a sum, and of any related interest, penalties or other
amounts, where the sum

(M)

(i)

has been withheld or deducted by a person from a payment to another per-
son and is in respect of a tax similar in nature to the income tax imposed
on individuals under the Income Tax Act, or

is of the same nature as a contribution under the Canada Pension Plan if
the province is a "province providing a comprehensive pension plan" as
defined in subsection 3(1) of the Canada Pension Plan and the provincial
legislation establishes a "provincial pension plan" as defined in that sub-
section,

for such period as the court considers appropriate but ending not later than the occurrence or time
referred to in whichever of subparagraphs (a)(i) to (v) may apply.

(2) [When order ceases to be in effect] An order referred to in subsection (1) ceases to be in ef-

fect if

(@) the company defaults on payment of any amount that becomes due to Her
Majesty after the order is made and could be subject to a demand under

o)
(i)

(iif)

subsection 224(1.2) of the Income Tax Act,

any provision of the Canada Pension Plan or of the Employment Insurance
Act that refers to subsection 224(1.2) of the Income Tax Act and provides
for the collection of a contribution, as defined in the Canada Pension Plan,
or an employee's premium, or employer's premium, [page442] as defined
in the Employment Insurance Act, and of any related interest, penalties or
other amounts, or

under any provision of provincial legislation that has a similar purpose to
subsection 224(1.2) of the Income Tax Act, or that refers to that subsection,
to the extent that it provides for the collection of a sum, and of any related
interest, penalties or other amounts, where the sum

(A) has been withheld or deducted by a person from a payment to anoth-
er person and is in respect of a tax similar in nature to the income tax
imposed on individuals under the /ncome Tax Act, or
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(B) is of the same nature as a contribution under the Canada Pension
Plan if the province is a "province providing a comprehensive pen-
sion plan" as defined in subsection 3(1) of the Canada Pension Plan
and the provincial legislation establishes a "provincial pension plan"
as defined in that subsection; or

(b) any other creditor is or becomes entitled to realize a security on any property
that could be claimed by Her Majesty in exercising rights under

(i)  subsection 224(1.2) of the Income Tax Act,

(ii)  any provision of the Canada Pension Plan or of the Employment Insurance
Act that refers to subsection 224(1.2) of the Income Tax Act and provides
for the collection of a contribution, as defined in the Canada Pension Plan,
or an employee's premium, or employer's premium, as defined in the Em-
ployment Insurance Act, and of any related interest, penalties or other
amounts, or

(iii) any provision of provincial legislation that has a similar purpose to subsec-
tion 224(1.2) of the Income Tax Act, or that refers to that subsection, to the
extent that it provides for the collection of a sum, and of any related inter-
est, penalties or other amounts, where the sum

(A) has been withheld or deducted by a person from a payment to anoth-
er person [page443] and is in respect of a tax similar in nature to the
income tax imposed on individuals under the Income Tax Act, or

(B) is of the same nature as a contribution under the Canada Pension
Plan if the province is a "province providing a comprehensive pen-
sion plan" as defined in subsection 3(1) of the Canada Pension Plan
and the provincial legislation establishes a "provincial pension plan"
as defined in that subsection.

(3) [Operation of similar legislation] An order made under section 11, other than an order re-
ferred to in subsection (1) of this section, does not affect the operation of

(a) subsections 224(1.2) and (1.3) of the Income Tax Act,

(b) any provision of the Canada Pension Plan or of the Employment Insurance
Act that refers to subsection 224(1.2) of the Income Tax Act and provides for the
collection of a contribution, as defined in the Canada Pension Plan, or an em-
ployee's premium, or employer's premium, as defined in the Employment Insur-
ance Act, and of any related interest, penalties or other amounts, or

(¢) any provision of provincial legislation that has a similar purpose to subsection
224(1.2) of the Income Tax Act, or that refers to that subsection, to the extent that
it provides for the collection of a sum, and of any related interest, penalties or
other amounts, where the sum
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(1)  has been withheld or deducted by a person from a payment to another per-
son and is in respect of a tax similar in nature to the income tax imposed
on individuals under the Income Tax Act, or

(i)  is of the same nature as a contribution under the Canada Pension Plan if
the province is a "province providing a comprehensive pension plan" as
defined in subsection 3(1) of the Canada Pension Plan and the provincial
legislation establishes a "provincial pension plan" as defined in that sub-
section,

and for the purpose of paragraph (¢), the provision of provincial legislation is, despite any Act of
Canada or of a province or any other law, deemed to have the same [page444] effect and scope
against any creditor, however secured, as subsection 224(1.2) of the Income Tax Act in respect of a
sum referred to in subparagraph (c)(i), or as subsection 23(2) of the Canada Pension Plan in respect
of a sum referred to in subparagraph (c)(ii), and in respect of any related interest, penalties or other
amounts.

18.3 (1) [Deemed trusts] Subject to subsection (2), notwithstanding any provision in federal or
provincial legislation that has the effect of deeming property to be held in trust for Her Majesty,
property of a debtor company shall not be regarded as held in trust for Her Majesty unless it would
be so regarded in the absence of that statutory provision.

(2) [Exceptions] Subsection (1) does not apply in respect of amounts deemed to be held in trust
under subsection 227(4) or (4.1) of the Income Tax Act, subsection 23(3) or (4) of the Canada Pen-
sion Plan or subsection 86(2) or (2.1) of the Employment Insurance Act (each of which is in this
subsection referred to as a "federal provision") nor in respect of amounts deemed to be held in trust
under any law of a province that creates a deemed trust the sole purpose of which is to ensure re-
mittance to Her Majesty in right of the province of amounts deducted or withheld under a law of the
province where

(@) that law of the province imposes a tax similar in nature to the tax imposed
under the Income Tax Act and the amounts deducted or withheld under that law
of the province are of the same nature as the amounts referred to in subsection
227(4) or (4.1) of the Income Tax Act, or

(b) the province is a "province providing a comprehensive pension plan” as de-
fined in subsection 3(1) of the Canada Pension Plan, that law of the province
establishes a "provincial pension plan" as defined in that subsection and the
amounts deducted or withheld under that law of the province are of the same na-
ture as amounts referred to in subsection 23(3) or (4) of the Canada Pension
Plan,

and for the purpose of this subsection, any provision of a law of a province that creates a deemed
trust is, notwithstanding any Act of Canada or of a province or any other law, deemed to have the
same effect and scope against any creditor, however secured, as the corresponding federal provi-

sion.

[paged45]
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18.4 (1) [Status of Crown claims] In relation to a proceeding under this Act, all claims, includ-
ing secured claims, of Her Majesty in right of Canada or a province or any body under an enactment
respecting workers' compensation, in this section and in section 18.5 called a "workers' compensa-
tion body", rank as unsecured claims.

(3) [Operation of similar legislation] Subsection (1) does not affect the operation of
(a) subsections 224(1.2) and (1.3) of the Income Tax Act,

(b) any provision of the Carnada Pension Plan or of the Employment Insurance
Act that refers to subsection 224(1.2) of the Income Tax Act and provides for the
collection of a contribution, as defined in the Canada Pension Plan, or an em-
ployee's premium, or employer's premium, as defined in the Employment Insur-
ance Act, and of any related interest, penalties or other amounts, or

(¢) any provision of provincial legislation that has a similar purpose to subsection
224(1.2) of the Income Tax Act, or that refers to that subsection, to the extent that
it provides for the collection of a sum, and of any related interest, penalties or
other amounts, where the sum

(i)  has been withheld or deducted by a person from a payment to another per-
son and is in respect of a tax similar in nature to the income tax imposed
on individuals under the Income Tax Act, or

(ii)  is of the same nature as a contribution under the Carnada Pension Plan if
the province is a "province providing a comprehensive pension plan” as
defined in subsection 3(1) of the Carnada Pension Plan and the provincial
legislation establishes a "provincial pension plan" as defined in that sub-
section,

and for the purpose of paragraph (c), the provision of provincial legislation is, despite any Act of
Canada or of a province or any other law, deemed to have the same effect and scope against any
creditor, however secured, as subsection 224(1.2) of the Income Tax Act in respect of a sum referred
to in subparagraph (c)(i), or as subsection 23(2) of the Canada Pension Plan in respect of a sum re-
ferred to in subparagraph (¢)(ii), and [page446] in respect of any related interest, penalties or other
amounts.

20. [Act to be applied conjointly with other Acts] The provisions of this Act may be applied to-
gether with the provisions of any Act of Parliament or of the legislature of any province, that au-
thorizes or makes provision for the sanction of compromises or arrangements between a company
and its shareholders or any class of them.

Companies' Creditors Arrangement Act, R.S.C. 1985, c. C-36 (as at September 18, 2009)

11. [General power of court] Despite anything in the Barnkruptcy and Insolvency Act or the
Winding-up and Restructuring Act, if an application is made under this Act in respect of a debtor
company, the court, on the application of any person interested in the matter, may, subject to the
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restrictions set out in this Act, on notice to any other person or without notice as it may see fit, make
any order that it considers appropriate in the circumstances.

11.02 (1) [Stays, etc. -- initial application] A court may, on an initial application in respect of a
debtor company, make an order on any terms that it may impose, effective for the period that the
court considers necessary, which period may not be more than 30 days,

(a) staying, until otherwise ordered by the court, all proceedings taken or that
might be taken in respect of the company under the Bankruptcy and Insolvency
Act or the Winding-up and Restructuring Act;

(b) restraining, until otherwise ordered by the court, further proceedings in any
action, suit or proceeding against the company; and

(¢) prohibiting, until otherwise ordered by the court, the commencement of any
action, suit or proceeding against the company.

(2) [Stays, etc. -- other than initial application] A court may, on an application in respect of a
debtor company other than an initial application, make an order, on any terms that it may impose,

[page447]

(@) staying, until otherwise ordered by the court, for any period that the court
considers necessary, all proceedings taken or that might be taken in respect of the
company under an Act referred to in paragraph (1)(a);

(b) restraining, until otherwise ordered by the court, further proceedings in any
action, suit or proceeding against the company; and

(¢) prohibiting, until otherwise ordered by the court, the commencement of any
action, suit or proceeding against the company.

(3) [Burden of proof on application] The court shall not make the order unless

(@)
(b)

the applicant satisfies the court that circumstances exist that make the order ap-
propriate; and

in the case of an order under subsection (2), the applicant also satisfies the court
that the applicant has acted, and is acting, in good faith and with due diligence.

11.09 (1) [Stay -- Her Majesty] An order made under section 11.02 may provide that

(a) Her Majesty in right of Canada may not exercise rights under subsection
224(1.2) of the Income Tax Act or any provision of the Canada Pension Plan or
of the Employment Insurance Act that refers to subsection 224(1.2) of the Income
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Tax Act and provides for the collection of a contribution, as defined in the Can-
ada Pension Plan, or an employee's premium, or employer's premium, as defined
in the Employment Insurance Act, and of any related interest, penalties or other
amounts, in respect of the company if the company is a tax debtor under that
subsection or provision, for the period that the court considers appropriate but
ending not later than

(i)  the expiry of the order,

(i1) the refusal of a proposed compromise by the creditors or the court,

(iii) six months following the court sanction of a compromise or an arrange-
ment,

(iv) the default by the company on any term of a compromise or an arrange-
ment, or

(v) the performance of a compromise or an
arrangement in respect of the company; and

(b) Her Majesty in right of a province may not exercise rights under any provi-
sion of provincial legislation in respect of the company if the company is a debt-
or under that legislation and the provision has a purpose similar to subsection
224(1.2) of the Income [page448] Tax Act, or refers to that subsection, to the ex-
tent that it provides for the collection of a sum, and of any related interest, penal-
ties or other amounts, and the sum

(i)  has been withheld or deducted by a person from a payment to another per-
son and is in respect of a tax similar in nature to the income tax imposed
on individuals under the Income Tax Act, or

(ii)  is of the same nature as a contribution under the Canada Pension Plan if
the province is a "province providing a comprehensive pension plan" as
defined in subsection 3(1) of the Canada Pension Plan and the provincial
legislation establishes a "provincial pension plan" as defined in that sub-
section,

for the period that the court considers appropriate but ending not later than the occurrence or time
referred to in whichever of subparagraphs (@)(i) to (v) that may apply.

(2) [When order ceases to be in effect] The portions of an order made under section 11.02 that
affect the exercise of rights of Her Majesty referred to in paragraph (1)(«) or (b) cease to be in effect
if

(a) the company defaults on the payment of any amount that becomes due to Her
Majesty after the order is made and could be subject to a demand under

(i)  subsection 224(1.2) of the Income Tax Act,

(ii) any provision of the Canada Pension Plan or of the Employment Insurance
Act that refers to subsection 224(1.2) of the Income Tax Act and provides
for the collection of a contribution, as defined in the Canada Pension Plan,
or an employee's premium, or employer's premium, as defined in the Em-
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ployment Insurance Act, and of any related interest, penalties or other
amounts, or

(iii) any provision of provincial legislation that has a purpose similar to subsec-
tion 224(1.2) of the Income Tax Act, or that refers to that subsection, to the
extent that it provides for the [page449] collection of a sum, and of any re-
lated interest, penalties or other amounts, and the sum

(A) has been withheld or deducted by a person from a payment to anoth-
er person and is in respect of a tax similar in nature to the income tax
imposed on individuals under the Income Tax Act, or

(B) is of the same nature as a contribution under the Canada Pension
Plan if the province is a "province providing a comprehensive pen-
sion plan" as defined in subsection 3(1) of the Canada Pension Plan
and the provincial legislation establishes a "provincial pension plan"
as defined in that subsection; or

(b) any other creditor is or becomes entitled to realize a security on any property
that could be claimed by Her Majesty in exercising rights under

(i)  subsection 224(1.2) of the Income Tax Act,

(i)  any provision of the Canada Pension Plan or of the Employment Insurance
Act that refers to subsection 224(1.2) of the Income Tax Act and provides
for the collection of a contribution, as defined in the Canada Pension Plan,
or an employee's premium, or employer's premium, as defined in the Em-
ployment Insurance Act, and of any related interest, penalties or other
amounts, or

(iii) any provision of provincial legislation that has a purpose similar to subsec-
tion 224(1.2) of the Income Tax Act, or that refers to that subsection, to the
extent that it provides for the collection of a sum, and of any related inter-
est, penalties or other amounts, and the sum

(A) has been withheld or deducted by a person from a payment to anoth-
er person and is in respect of a tax similar in nature to the income tax
imposed on individuals under the Income Tax Act, or

(B) is of the same nature as a contribution under the Canada Pension
Plan if the province is a "province providing a comprehensive pen-
sion plan" as defined in subsection [page450] 3(1) of the Canada
Pension Plan and the provincial legislation establishes a "provincial
pension plan" as defined in that subsection.

(3) [Operation of similar legislation] An order made under section 11.02, other than the portions
of that order that affect the exercise of rights of Her Majesty referred to in paragraph (1)(a) or (b),
does not affect the operation of

(a) subsections 224(1.2) and (1.3) of the Income Tax Act,
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(b) any provision of the Canada Pension Plan or of the Employment Insurance
Act that refers to subsection 224(1.2) of the Income Tax Act and provides for the
collection of a contribution, as defined in the Canada Pension Plan, or an em-
ployee's premium, or employer's premium, as defined in the Employment Insur-
ance Act, and of any related interest, penalties or other amounts, or

(¢) any provision of provincial legislation that has a purpose similar to subsection
224(1.2) of the Income Tax Act, or that refers to that subsection, to the extent that
it provides for the collection of a sum, and of any related interest, penalties or
other amounts, and the sum

(i)  has been withheld or deducted by a person from a payment to another per-
son and is in respect of a tax similar in nature to the income tax imposed
on individuals under the Income Tax Act, or

(i) is of the same nature as a contribution under the Canada Pension Plan if
the province is a "province providing a comprehensive pension plan" as
defined in subsection 3(1) of the Canada Pension Plan and the provincial
legislation establishes a "provincial pension plan" as defined in that sub-
section,

and for the purpose of paragraph (c), the provision of provincial legislation is, despite any Act of
Canada or of a province or any other law, deemed to have the same effect and scope against any
creditor, however secured, as subsection 224(1.2) of the Income Tax Act in respect of a sum referred
to in subparagraph (c)(i), or as subsection 23(2) of the Canada Pension Plan in respect of a sum re-
ferred to in subparagraph (c)(ii), and in respect of any related interest, penalties or other amounts.

[page451]

37. (1) [Deemed trusts] Subject to subsection (2), despite any provision in federal or provincial
legislation that has the effect of deeming property to be held in trust for Her Majesty, property of a
debtor company shall not be regarded as being held in trust for Her Majesty unless it would be so
regarded in the absence of that statutory provision.

(2) [Exceptions] Subsection (1) does not apply in respect of amounts deemed to be held in trust
under subsection 227(4) or (4.1) of the Income Tax Act, subsection 23(3) or (4) of the Canada Pen-
sion Plan or subsection 86(2) or (2.1) of the Employment Insurance Act (each of which is in this
subsection referred to as a "federal provision"), nor does it apply in respect of amounts deemed to
be held in trust under any law of a province that creates a deemed trust the sole purpose of which is
to ensure remittance to Her Majesty in right of the province of amounts deducted or withheld under
a law of the province if

(@) that law of the province imposes a tax similar in nature to the tax imposed
under the Income Tax Act and the amounts deducted or withheld under that law
of the province are of the same nature as the amounts referred to in subsection
227(4) or (4.1) of the Income Tax Act, or
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(b) the province is a "province providing a comprehensive pension plan" as de-
fined in subsection 3(1) of the Canada Pension Plan, that law of the province
establishes a "provincial pension plan" as defined in that subsection and the
amounts deducted or withheld under that law of the province are of the same na-
ture as amounts referred to in subsection 23(3) or (4) of the Canada Pension
Plan,

and for the purpose of this subsection, any provision of a law of a province that creates a deemed
trust is, despite any Act of Canada or of a province or any other law, deemed to have the same ef-
fect and scope against any creditor, however secured, as the corresponding federal provision.

Excise Tax Act, R.S.C. 1985, c. E-15 (as at Deéember 13, 2007)

222. (1) [Trust for amounts collected] Subject to subsection (1.1), every person who collects an
amount as or on account of tax under Division II is deemed, for all purposes and despite any secu-
rity interest in the amount, to hold the amount in trust for Her Majesty in right of Canada, separate
and apart from the property of the person and from property held by any secured [page452] creditor
of the person that, but for a security interest, would be property of the person, until the amount is
remitted to the Receiver General or withdrawn under subsection (2).

(1.1) [Amounts collected before bankruptcy] Subsection (1) does not apply, at or after the time a
person becomes a bankrupt (within the meaning of the Bankruptcy and Insolvency Act), to any
amounts that, before that time, were collected or became collectible by the person as or on account
of tax under Division II.

(3) [Extension of trust] Despite any other provision of this Act (except subsection (4)), any other
enactment of Canada (except the Bankrupicy and Insolvency Act), any enactment of a province or
any other law, if at any time an amount deemed by subsection (1) to be held by a person in trust for
Her Majesty is not remitted to the Receiver General or withdrawn in the manner and at the time
provided under this Part, property of the person and property held by any secured creditor of the
person that, but for a security interest, would be property of the person, equal in value to the amount
so deemed to be held in trust, is deemed

(@) to be held, from the time the amount was collected by the person, in trust for
Her Majesty, separate and apart from the property of the person, whether or not
the property is subject to a security interest, and

(b) to form no part of the estate or property of the person from the time the
amount was collected, whether or not the property has in fact been kept separate
and apart from the estate or property of the person and whether or not the prop-
erty is subject to a security interest

and is property beneficially owned by Her Majesty in right of Canada despite any security interest
in the property or in the proceeds thereof and the proceeds of the property shall be paid to the Re-
ceiver General in priority to all security interests.

Bankruptcy and Insolvency Act, R.S.C. 1985, c. B-3 (as at December 13, 2007)
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67 . (1) [Property of bankrupt] The property of a bankrupt divisible among his creditors shall not
comprise

[page453]

(a) property held by the bankrupt in trust for any other person,

(b) any property that as against the bankrupt is exempt from execution or seizure
under any laws applicable in the province within which the property is situated
and within which the bankrupt resides, or

(b.1) such goods and services tax credit payments and prescribed payments re-
lating to the essential needs of an individual as are made in prescribed circum-
stances and are not property referred to in paragraph (a) or (),

but it shall comprise

(c) all property wherever situated of the bankrupt at the date of his bankruptcy or
that may be acquired by or devolve on him before his discharge, and

(d) such powers in or over or in respect of the property as might have been exer-
cised by the bankrupt for his own benefit.

(2) [Deemed trusts] Subject to subsection (3), notwithstanding any provision in federal or pro-
vincial legislation that has the effect of deeming property to be held in trust for Her Majesty, prop-
erty of a bankrupt shall not be regarded as held in trust for Her Majesty for the purpose of paragraph
(1)(a) unless it would be so regarded in the absence of that statutory provision.

(3) [Exceptions] Subsection (2) does not apply in respect of amounts deemed to be held in trust
under subsection 227(4) or (4.1) of the Income Tax Act, subsection 23(3) or (4) of the Canada Pen-
sion Plan or subsection 86(2) or (2.1) of the Employment Insurance Act (each of which is in this
subsection referred to as a "federal provision") nor in respect of amounts deemed to be held in trust
under any law of a province that creates a deemed trust the sole purpose of which is to ensure re-
mittance to Her Majesty in right of the province of amounts deducted or withheld under a law of the
province where

(a) that law of the province imposes a tax similar in nature to the tax imposed
under the Income Tax Act and the amounts deducted or withheld under that law
of the province are of the same nature as the amounts referred to in subsection
227(4) or (4.1) of the Income Tax Act, or

[page454]
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(b) the province is a "province providing a comprehensive pension plan" as de-
fined in subsection 3(1) of the Canada Pension Plan, that law of the province
establishes a "provincial pension plan" as defined in that subsection and the
amounts deducted or withheld under that law of the province are of the same na-
ture as amounts referred to in subsection 23(3) or (4) of the Canada Pension
Plan,

and for the purpose of this subsection, any provision of a law of a province that creates a deemed
trust is, notwithstanding any Act of Canada or of a province or any other law, deemed to have the
same effect and scope against any creditor, however secured, as the corresponding federal provi-

sion,

86. (1) [Status of Crown claims] In relation to a bankruptcy or proposal, all provable claims, in-
cluding secured claims, of Her Majesty in right of Canada or a province or of any body under an
Act respecting workers' compensation, in this section and in section 87 called a "workers' compen-
sation body", rank as unsecured claims.

(3) [Exceptions] Subsection (1) does not affect the operation of

[page455]

(@) subsections 224(1.2) and (1.3) of the Income Tax Act,

(b) any provision of the Canada Pension Plan or of the Employment Insurance
Act that refers to subsection 224(1.2) of the Income Tax Act and provides for the
collection of a contribution, as defined in the Canada Pension Plan, or an em-
ployee's premium, or employer's premium, as defined in the Employment Insur-
ance Act, and of any related interest, penalties or other amounts; or

(¢) any provision of provincial legislation that has a similar purpose to subsection
224(1.2) of the Income Tax Act, or that refers to that subsection, to the extent that
it provides for the collection of a sum, and of any related interest, penalties or
other amounts, where the sum

(i)  has been withheld or deducted by a person from a payment to another per-
son and is in respect of a tax similar in nature to the income tax imposed
on individuals under the Income Tax Act, or

(ii) is of the same nature as a contribution under the Canada Pension Plan if
the province is a "province providing a comprehensive pension plan” as
defined in subsection 3(1) of the Canada Pension Plan and the provincial
legislation establishes a "provincial pension plan" as defined in that sub-
section,
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and for the purpose of paragraph (c), the provision of provincial legislation is, despite any Act of
Canada or of a province or any other law, deemed to have the same effect and scope against any
creditor, however secured, as subsection 224(1.2) of the Income Tax Act in respect of a sum referred
to in subparagraph (¢)(i), or as subsection 23(2) of the Carnada Pension Plan in respect of a sum re-
ferred to in subparagraph (c)(ii), and in respect of any related interest, penalties or other amounts.

Appeal allowed with costs, ABELLA J. dissenting.

Solicitors:
Solicitors for the appellant: Fraser Milner Casgrain, Vancouver.

Solicitor for the respondent: Attorney General of Canada, Vancouver.

cp/e/qlhbb

1 Section 11 was amended, effective September 18, 2009, and now states:

11. Despite anything in the Bankrupicy and Insolvency Act or
the Winding-up and Restructuring Act, if an application is made under this
Act in respect of a debtor company, the court, on the application of any
person interested in the matter, may, subject to the restrictions set out in
this Act, on notice to any other person or without notice as it may see fit,
make any order that it considers appropriate in the circumstances.

2 The amendments did not come into force until September 18, 2009.
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Case Name:
Canwest Global Communications Corp. (Re)

IN THE MATTER OF the Companies' Creditors Arrangement
Act, R.S.C. 1985, C-36. as amended
AND IN THE MATTER OF a Proposed Plan of Compromise or
Arrangement of Canwest Global Communications Corp. and
the other applicants listed on schedule "A"

[Editor's note:
Schedule "A" was not attached to the copy received by
LexisNexis Canada and therefore is not included in the
judgment.]

[2009] O.J. No. 4286
59 C.B.R. (5th) 72
2009 CanlII 55114
2009 CarswellOnt 6184
Court File No. CV-09-8241-O0CL
Ontario Superior Court of Justice
Commercial List
S.E. Pepall J.
October 13, 2009.

(60 paras.)

Bankruptcy and insolvency law -- Companies' Creditors Arrangement Act (CCAA) matters -- Ap-
plication of Act -- Affiliated debtor companies -- Application by Canwest Global for relief under the
Companies' Creditors Arrangement Act and to have the stay of proceedings and other provisions
extend to several partnerships allowed -- Applicant Canwest Global owned CMI which was insol-
vent -- CMI Entities and Ad Hoc Committee of noteholders had agreed on terms of a going concern
recapitalization transaction -- Stay under Act was extended to several partnerships that were in-
tertwined with the applicants' ongoing operations -- DIP and administration charges approved --
Applicants were also permitted to pay pre-filing liabilities to their critical suppliers.
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Application by Canwest Global for relief under the Companies' Creditors Arrangement Act and to
have the stay of proceedings and other provisions extend to several partnerships. The applicants
were affiliated debtor companies with total claims against them exceeding $5 million. The partner-
ships were intertwined with the applicants' ongoing operations. Canwest was a leading Canadian
media company. Canwest Global owned 100 per cent of CMI. CMI had direct or indirect ownership
interests in all of the other CMI Entities. The CMI Entities generated the majority of their revenue
from the sale of advertising. Fuelled by a deteriorating economic environment, they experienced a
decline in their advertising revenues. This caused problems with cash flow and circumstances were
exacerbated by their high fixed operating costs. CMI breached certain of the financial covenants in
its secured credit facility. The stay of proceedings was sought so as to allow the CMI Entities to
proceed to develop a plan of arrangement or compromise to implement a consensual pre-packaged
recapitalization transaction. The CMI Entities and an Ad Hoc Committee of noteholders had agreed
on the terms of a going concern recapitalization transaction which was intended to form the basis of
the plan. The applicants anticipated that a substantial number of the businesses operated by the CMI
Entities would continue as going concerns thereby preserving enterprise value for stakeholders and
maintaining employment for as many as possible. Certain steps designed to implement the recapi-
talization transaction had already been taken prior to the commencement of these proceedings.

HELD: Application allowed. The CMI Entities were unable to satisfy their debts as they come due
and were insolvent. Absent these proceedings, the applicants would lack liquidity and would be
unable to continue as going concerns. It was just and convenient to grant the relief requested with
respect to the partnerships. The operations and obligations of the partnerships were so intertwined
with those of the applicants that irreparable harm would ensue if the requested stay were not grant-
ed. The DIP charge for up to $100 million was appropriate and required having regard to the debt-
ors' cash-flow statement. The administration charge was also approved. Notice had been given to
the secured creditors likely to be affected by the charge, the amount was appropriate, and the charge
should extend to all of the proposed beneficiaries. The applicants were also permitted to pay
pre-filing liabilities to their critical suppliers.

Statutes, Regulations and Rules Cited:

Companies' Creditors Arrangement Act, R.S.C. 1985, c. c. 36, s. 11, 5. 11(2),s. 11.2, 5. 11.2(1), s.
11.52

Counsel:

Lyndon Barnes, Edward Sellers and Jeremy Dacks, for the Applicants.

Alan Merskey, for the Special Committee of the Board of Directors.

David Byers and Maria Konyukhova,> for the Proposed Monitor, FTT Consulting Canada Inc.
Benjamin Zarnett and Robert Chadwick, for Ad Hoc Committee of Noteholders.

Edmond Lamek, for the Asper Family.

Peter H. Griffin and Peter J. Osborne, for the Management Directors and Royal Bank of Canada.
Hilary Clarke, for Bank of Nova Scotia,

Steve Weisz, for CIT Business Credit Canada Inc.
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REASONS FOR DECISION
S.E. PEPALL J.:--
Relief Requested
1 Canwest Global Communications Corp. ("Canwest Global"), its principal operating subsidi-

ary, Canwest Media Inc. ("CMI"), and the other applicants listed on Schedule "A" of the Notice of
Application apply for relief pursuant to the Companies' Creditors Arrangement Act.' The applicants
also seek to have the stay of proceedings and other provisions extend to the following partnerships:
Canwest Television Limited Partnership ("CTLP"), Fox Sports World Canada Partnership and The
National Post Company/La Publication National Post ("The National Post Company"). The busi-
nesses operated by the applicants and the aforementioned partnerships include (i) Canwest's
free-to-air television broadcast business (ie. the Global Television Network stations); (ii) certain
subscription-based specialty television channels that are wholly owned and operated by CTLP; and
(iii) the National Post.

2 The Canwest Global enterprise as a whole includes the applicants, the partnerships and Can-
west Global's other subsidiaries that are not applicants. The term Canwest will be used to refer to
the entire enterprise. The term CMI Entities will be used to refer to the applicants and the three
aforementioned partnerships. The following entities are not applicants nor is a stay sought in respect
of any of them: the entities in Canwest's newspaper publishing and digital media business in Canada
(other than the National Post Company) namely the Canwest Limited Partnership, Canwest Pub-
lishing Inc./Publications Canwest Inc., Canwest Books Inc., and Canwest (Canada) Inc.; the Cana-
dian subscription based specialty television channels acquired from Alliance Atlantis Communica-
tions Inc. in August, 2007 which are held jointly with Goldman Sachs Capital Partners and operated
by CW Investments Co. and its subsidiaries; and subscription-based specialty television channels
which are not wholly owned by CTLP.

3 No one appearing opposed the relief requested.
Backround Facts

4 Canwest is a leading Canadian media company with interests in twelve free-to-air television
stations comprising the Global Television Network, subscription-based specialty television channels
and newspaper publishing and digital media operations.

5 As of October 1, 2009, Canwest employed the full time equivalent of approximately 7,400
employees around the world. Of that number, the full time equivalent of approximately 1,700 are
employed by the CMI Entities, the vast majority of whom work in Canada and 850 of whom work
in Ontario.

6 Canwest Global owns 100% of CMI. CMI has direct or indirect ownership interests in all of
the other CMI Entities. Ontario is the chief place of business of the CMI Entities.

7 Canwest Global is a public company continued under the Canada Business Corporations
Ace. It has authorized capital consisting of an unlimited number of preference shares, multiple vot-
ing shares, subordinate voting shares, and non-voting shares. It is a "constrained-share company"
which means that at least 66 2/3% of its voting shares must be beneficially owned by Canadians.
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The Asper family built the Canwest enterprise and family members hold various classes of shares.
In April and May, 2009, corporate decision making was consolidated and streamlined.

8 The CMI Entities generate the majority of their revenue from the sale of advertising (ap-
proximately 77% on a consolidated basis). Fuelled by a deteriorating economic environment in
Canada and elsewhere, in 2008 and 2009, they experienced a decline in their advertising revenues.
This caused problems with cash flow and circumstances were exacerbated by their high fixed oper-
ating costs. In response to these conditions, the CMI Entities took steps to improve cash flow and to
strengthen their balance sheets. They commenced workforce reductions and cost saving measures,
sold certain interests and assets, and engaged in discussions with the CRTC and the Federal gov-
ernment on issues of concern.

9 Economic conditions did not improve nor did the financial circumstances of the CMI Entities.
They experienced significant tightening of credit from critical suppliers and trade creditors, a fur-
ther reduction of advertising commitments, demands for reduced credit terms by newsprint and
printing suppliers, and restrictions on or cancellation of credit cards for certain employees.

10 In February, 2009, CMI breached certain of the financial covenants in its secured credit fa-
cility. It subsequently received waivers of the borrowing conditions on six occasions. On March 15,
2009, it failed to make an interest payment of US$30.4 million due on 8% senior subordinated
notes. CMI entered into negotiations with an ad hoc committee of the 8% senior subordinated note-
holders holding approximately 72% of the notes (the "Ad Hoc Committee"). An agreement was
reached wherein CMI and its subsidiary CTLP agreed to issue US$105 million in 12% secured
notes to members of the Ad Hoc Committee. At the same time, CMI entered into an agreement with
CIT Business Credit Canada Inc. ("CIT") in which CIT agreed to provide a senior secured revolving
asset based loan facility of up to $75 million. CMI used the funds generated for operations and to
repay amounts owing on the senior credit facility with a syndicate of lenders of which the Bank of
Nova Scotia was the administrative agent. These funds were also used to settle related swap obliga-
tions.

11 Canwest Global reports its financial results on a consolidated basis. As at May 31, 2009, it
had total consolidated assets with a net book value of $4.855 billion and total consolidated liabilities
of $5.846 billion. The subsidiaries of Canwest Global that are not applicants or partnerships in this
proceeding had short and long term debt totalling $2.742 billion as at May 31, 2009 and the CMI
Entities had indebtedness of approximately $954 million. For the 9 months ended May 31, 2009,
Canwest Global's consolidated revenues decreased by $272 million or 11% compared to the same
period in 2008. In addition, operating income before amortization decreased by $253 million or
47%. It reported a consolidated net loss of $1.578 billion compared to $22 million for the same pe-
riod in 2008. CMI reported that revenues for the Canadian television operations decreased by $8
million or 4% in the third quarter of 2009 and operating profit was $21 million compared to $39
million in the same period in 2008.

12 The board of directors of Canwest Global struck a special committee of the board ("the Spe-
cial Committee") with a mandate to explore and consider strategic alternatives in order to maximize
value. That committee appointed Thomas Strike, who is the President, Corporate Development and

Strategy Implementation of Canwest Global, as Recapitalization Officer and retained Hap Stephen,

who is the Chairman and CEO of Stonecrest Capital Inc., as a Restructuring Advisor ("CRA").
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13 On September 15, 2009, CMI failed to pay US$30.4 million in interest payments due on the
8% senior subordinated notes.

14 On September 22, 2009, the board of directors of Canwest Global authorized the sale of all
of the shares of Ten Network Holdings Limited (Australia) ("Ten Holdings") held by its subsidiary,
Canwest Mediaworks Ireland Holdings ("CMIH"). Prior to the sale, the CMI Entities had consoli-
dated indebtedness totalling US$939.9 million pursuant to three facilities. CMI had issued 8% un-
secured notes in an aggregate principal amount of US$761,054,211. They were guaranteed by all of
the CMI Entities except Canwest Global, and 30109, LLC. CMI had also issued 12% secured notes
in an aggregate principal amount of US$94 million. They were guaranteed by the CMI Entities.
Amongst others, Canwest's subsidiary, CMIH, was a guarantor of both of these facilities. The 12%
notes were secured by first ranking charges against all of the property of CMI, CTLP and the guar-
antors. In addition, pursuant to a credit agreement dated May 22, 2009 and subsequently amended,
CMT has a senior secured revolving asset-based loan facility in the maximum amount of $75 million
with CIT Business Credit Canada Inc. ("CIT"). Prior to the sale, the debt amounted to $23.4 million
not including certain letters of credit. The facility is guaranteed by CTLP, CMIH and others and
secured by first ranking charges against all of the property of CMI, CTLP, CMIH and other guaran-
tors. Significant terms of the credit agreement are described in paragraph 37 of the proposed Moni-
tor's report. Upon a CCAA filing by CMI and commencement of proceedings under Chapter 15 of
the Bankruptcy Code, the CIT facility converts into a DIP financing arrangement and increases to a
maximum of $100 million.

15 Consents from a majority of the 8% senior subordinated noteholders were necessary to al-
low the sale of the Ten Holdings shares. A Use of Cash Collateral and Consent Agreement was en-
tered into by CMI, CMIH, certain consenting noteholders and others wherein CMIH was allowed to
lend the proceeds of sale to CML.

16 The sale of CMIH's interest in Ten Holdings was settled on October 1, 2009. Gross proceeds
of approximately $634 million were realized. The proceeds were applied to fund general liquidity
and operating costs of CMI, pay all amounts owing under the 12% secured notes and all amounts
outstanding under the CIT facility except for certain letters of credit in an aggregate face amount of
$10.7 million. In addition, a portion of the proceeds was used to reduce the amount outstanding with
respect to the 8% senior subordinated notes leaving an outstanding indebtedness thereunder of
US$393.25 million.

17 In consideration for the loan provided by CMIH to CMI, CMI issued a secured intercompa-
ny note in favour of CMIH in the principal amount of $187.3 million and an unsecured promissory
note in the principal amount of $430.6 million. The secured note is subordinated to the CIT facility
and is secured by a first ranking charge on the property of CMI and the guarantors. The payment of
all amounts owing under the unsecured promissory note are subordinated and postponed in favour
of amounts owing under the CIT facility. Canwest Global, CTLP and others have guaranteed the
notes. It is contemplated that the debt that is the subject matter of the unsecured note will be com-
promised.

18 Without the funds advanced under the intercompany notes, the CMI Entities would be una-
ble to meet their liabilities as they come due. The consent of the noteholders to the use of the Ten
Holdings proceeds was predicated on the CMI Entities making this application for an Initial Order
under the CCAA. Failure to do so and to take certain other steps constitute an event of default under
the Use of Cash Collateral and Consent Agreement, the CIT facility and other agreements. The CMI
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Entities have insufficient funds to satisfy their obligations including those under the intercompany
notes and the 8% senior subordinated notes.

19 The stay of proceedings under the CCAA is sought so as to allow the CMI Entities to pro-
ceed to develop a plan of arrangement or compromise to implement a consensual "pre-packaged"
recapitalization transaction. The CMI Entities and the Ad Hoc Committee of noteholders have
agreed on the terms of a going concern recapitalization transaction which is intended to form the
basis of the plan. The terms are reflected in a support agreement and term sheet. The recapitaliza-
tion transaction contemplates amongst other things, a significant reduction of debt and a debt for
equity restructuring. The applicants anticipate that a substantial number of the businesses operated
by the CMI Entities will continue as going concerns thereby preserving enterprise value for stake-
holders and maintaining employment for as many as possible. As mentioned, certain steps designed
to implement the recapitalization transaction have already been taken prior to the commencement of
these proceedings.

20 CMI has agreed to maintain not more than $2.5 million as cash collateral in a deposit ac-
count with the Bank of Nova Scotia to secure cash management obligations owed to BNS. BNS
holds first ranking security against those funds and no court ordered charge attaches to the funds in
the account.

21 The CMI Entities maintain eleven defined benefit pension plans and four defined contribu-
tion pension plans. There is an aggregate solvency deficiency of $13.3 million as at the last valua-
tion date and a wind up deficiency of $32.8 million. There are twelve television collective agree-
ments eleven of which are negotiated with the Communications, Energy and Paperworkers Union of
Canada. The Canadian Union of Public Employees negotiated the twelfth television collective
agreement. It expires on December 31, 2010. The other collective agreements are in expired status.
None of the approximately 250 employees of the National Post Company are unionized. The CMI
Entities propose to honour their payroll obligations to their employees, including all pre-filing wag-
es and employee benefits outstanding as at the date of the commencement of the CCAA proceed-
ings and payments in connection with their pension obligations.

Proposed Monitor

22 The applicants propose that FTI Consulting Canada Inc. serve as the Monitor in these pro-
ceedings. It is clearly qualified to act and has provided the Court with its consent to act. Neither FTI
nor any of its representatives have served in any of the capacities prohibited by section of the
amendments to the CCAA.

Proposed Order

23 I have reviewed in some detail the history that preceded this application. It culminated in the
presentation of the within application and proposed order. Having reviewed the materials and heard
submissions, I was satisfied that the relief requested should be granted.

24 This case involves a consideration of the amendments to the CCAA that were proclaimed in
force on September 18, 2009. While these were long awaited, in many instances they reflect prac-
tices and principles that have been adopted by insolvency practitioners and developed in the juris-
prudence and academic writings on the subject of the CCAA. In no way do the amendments change
or detract from the underlying purpose of the CCAA, namely to provide debtor companies with the
opportunity to extract themselves from financial difficulties notwithstanding insolvency and to re-
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organize their affairs for the benefit of stakeholders. In my view, the amendments should be inter-
preted and applied with that objective in mind.

(a)  Threshhold Issues

25 Firstly, the applicants qualify as debtor companies under the CCAA. Their chief place of
business is in Ontario. The applicants are affiliated debtor companies with total claims against them
exceeding $5 million. The CMI Entities are in default of their obligations. CMI does not have the
necessary liquidity to make an interest payment in the amount of US$30.4 million that was due on
September 15, 2009 and none of the other CMI Entities who are all guarantors are able to make
such a payment either. The assets of the CMI Entities are insufficient to discharge all of the liabili-
ties. The CMI Entities are unable to satisfy their debts as they come due and they are insolvent.
They are insolvent both under the Bankruptcy and Insolvency Act definition and under the more
expansive definition of insolvency used in Re Stelco®. Absent these CCAA proceedings, the appli-
cants would lack liquidity and would be unable to continue as going concerns. The CMI Entities
have acknowledged their insolvency in the affidavit filed in support of the application.

26 Secondly, the required statement of projected cash-flow and other financial documents re-
quired under section 11(2) of the CCAA have been filed.

(b)  Stay of Proceedings

27 Under section 11 of the CCAA, the Court has broad jurisdiction to grant a stay of proceed-
ings and to give a debtor company a chance to develop a plan of compromise or arrangement. In my
view, given the facts outlined, a stay is necessary to create stability and to allow the CMI Entities to
pursue their restructuring.

(b) Partnerships and Foreign Subsidiaries

28 The applicants seek to extend the stay of proceedings and other relief to the aforementioned
partnerships. The partnerships are intertwined with the applicants' ongoing operations. They own
the National Post daily newspaper and Canadian free-to-air television assets and certain of its spe-
cialty television channels and some other television assets. These businesses constitute a significant
portion of the overall enterprise value of the CMI Entities. The partnerships are also guarantors of
the 8% senior subordinated notes.

29 While the CCAA definition of a company does not include a partnership or limited partner-
ship, courts have repeatedly exercised their inherent jurisdiction to extend the scope of CCAA pro-
ceedings to encompass them. See for example Re Lehndorff General Partners Ltd.; Re Smurf-
it-Stone Container Canada Inc.¢; and Re Calpine Canada Energy Ltd.". In this case, the partnerships
carry on operations that are integral and closely interrelated to the business of the applicants. The
operations and obligations of the partnerships are so intertwined with those of the applicants that
irreparable harm would ensue if the requested stay were not granted. In my view, it is just and con-
venient to grant the relief requested with respect to the partnerships.

30 Certain applicants are foreign subsidiaries of CMI. Each is a guarantor under the 8% senior
subordinated notes, the CIT credit agreement (and therefore the DIP facility), the intercompany
notes and is party to the support agreement and the Use of Cash Collateral and Consent Agreement.
If the stay of proceedings was not extended to these entities, creditors could seek to enforce their
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guarantees. I am persuaded that the foreign subsidiary applicants as that term is defined in the affi-
davit filed are debtor companies within the meaning of section 2 of the CCAA and that I have juris-
diction and ought to grant the order requested as it relates to them. In this regard, I note that they are
insolvent and each holds assets in Ontario in that they each maintain funds on deposit at the Bank of
Nova Scotia in Toronto. See in this regard Re Cadillac Fairview® and Re Global Light Telecommu-
nications Ltd?

(¢) DIP Financing

31 Turning to the DIP financing, the premise underlying approval of DIP financing is that it is a
benefit to all stakeholders as it allows the debtors to protect going-concern value while they attempt
to devise a plan acceptable to creditors. While in the past, courts relied on inherent jurisdiction to
approve the terms of a DIP financing charge, the September 18, 2009 amendments to the CCAA
now expressly provide jurisdiction to grant a DIP financing charge. Section 11.2 of the Act states:

(1)  On application by a debtor company and on notice to the secured creditors who
are likely to be affected by the security or charge, a court may make an order de-
claring that all or part of the company’s property is subject to a security or charge
-- in an amount that the court considers appropriate -- in favour of a person spec-
ified in the order who agrees to lend to the company an amount approved by the
court as being required by the company, having regard to its cash-flow statement.
The security or charge may not secure an obligation that exists before the order is
made.

(2)  The court may order that the security or charge rank in priority over the claim of
any secured creditor of the company.

(3)  The court may order that the security or charge rank in priority over any security
or charge arising from a previous order made under subsection (1) only with the
consent of the person in whose favour the previous order was made.

(4) In deciding whether to make an ordet, the court is to consider, among other
things,

(aa) the period during which the company is expected to be subject to pro-
ceedings under this Act;

(b) how the company's business and financial affairs are to be managed
during the proceedings;

(c) whether the company's management has the confidence of its major
creditors;

(d) whether the loan would enhance the prospects of a viable compromise
or arrangement being made in respect of the company;

(e) the nature and value of the company's property;

(/) whether any creditor would be materially prejudiced as a result of the
security or charge; and
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(g) the monitor's report referred to in paragraph 23(1)(d), if any.

32 In light of the language of section 11.2(1), the first issue to consider is whether notice has
been given to secured creditors who are likely to be affected by the security or charge. Paragraph 57
of the proposed order affords priority to the DIP charge, the administration charge, the Directors'
and Officers' charge and the KERP charge with the following exception: "any validly perfected
purchase money security interest in favour of a secured creditor or any statutory encumbrance ex-
isting on the date of this order in favour of any person which is a "secured creditor" as defined in the
CCAA inrespect of any of source deductions from wages, employer health tax, workers compensa-
tion, GST/QST, PST payables, vacation pay and banked overtime for employees, and amounts un-
der the Wage Earners' Protection Program that are subject to a super priority claim under the BIA".
This provision coupled with the notice that was provided satisfied me that secured creditors either
were served or are unaffected by the DIP charge. This approach is both consistent with the legisla-
tion and practical.

33 Secondly, the Court must determine that the amount of the DIP is appropriate and required
having regard to the debtors' cash-flow statement. The DIP charge is for up to $100 million. Prior to
entering into the CIT facility, the CMI Entities sought proposals from other third party lenders for a
credit facility that would convert to a DIP facility should the CMI Entities be required to file for
protection under the CCAA. The CIT facility was the best proposal submitted. In this case, it is
contemplated that implementation of the plan will occur no later than April 15, 2010. The total
amount of cash on hand is expected to be down to approximately $10 million by late December,
2009 based on the cash flow forecast. The applicants state that this is an insufficient cushion for an
enterprise of this magnitude. The cash-flow statements project the need for the liquidity provided by
the DIP facility for the recapitalization transaction to be finalized. The facility is to accommodate
additional liquidity requirements during the CCAA proceedings. It will enable the CMI Entities to
operate as going concerns while pursuing the implementation and completion of a viable plan and
will provide creditors with assurances of same. I also note that the proposed facility is simply a
conversion of the pre-existing CIT facility and as such, it is expected that there would be no materi-
al prejudice to any of the creditors of the CMI Entities that arises from the granting of the DIP
charge. I am persuaded that the amount is appropriate and required.

34 Thirdly, the DIP charge must not and does not secure an obligation that existed before the
order was made. The only amount outstanding on the CIT facility is $10.7 in outstanding letters of
credit. These letters of credit are secured by existing security and it is proposed that that security
rank ahead of the DIP charge.

35 Lastly, I must consider amongst others, the enumerated factors in paragraph 11.2(4) of the
Act. I have already addressed some of them. The Management Directors of the applicants as that
term is used in the materials filed will continue to manage the CMI Entities during the CCAA pro-
ceedings. It would appear that management has the confidence of its major creditors. The CMI En-
tities have appointed a CRA and a Restructuring Officer to negotiate and implement the recapitali-
zation transaction and the aforementioned directors will continue to manage the CMI Entities during
the CCAA proceedings. The DIP facility will enhance the prospects of a completed restructuring.
CIT has stated that it will not convert the CIT facility into a DIP facility if the DIP charge is not ap-
proved. In its report, the proposed Monitor observes that the ability to borrow funds from a court
approved DIP facility secured by the DIP charge is crucial to retain the confidence of the CMI Enti-
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ties' creditors, employees and suppliers and would enhance the prospects of a viable compromise or
arrangement being made. The proposed Monitor is supportive of the DIP facility and charge.

36 For all of these reasons, [ was prepared to approve the DIP facility and charge.

(d) Administration Charge

37 While an administration charge was customarily granted by courts to secure the fees and
disbursements of the professional advisors who guided a debtor company through the CCAA pro-
cess, as a result of the amendments to the CCAA, there is now statutory authority to grant such a
charge. Section 11.52 of the CCAA states:

(1) Onnotice to the secured creditors who are likely to be affected by the security or
charge, the court may make an order declaring that all or part of the property of a
debtor company is subject to a security or charge -- in an amount that the court
considers appropriate -- in respect of the fees and expenses of

(a) the monitor, including the fees and expenses of any financial, legal or
other experts engaged by the monitor in the performance of the monitor's
duties;

(b) any financial, legal or other experts engaged by the company for the
purpose of proceedings under this Act; and

(¢) any financial, legal or other experts engaged by any other interested
person if the court is satisfied that the security or charge is necessary for
their effective participation in proceedings under this Act.

(2) The court may order that the security or charge rank in priority over the claim of
any secured creditor of the company.

38 I must therefore be convinced that (1) notice has been given to the secured creditors likely to
be affected by the charge; (2) the amount is appropriate; and (3) the charge should extend to all of
the proposed beneficiaries.

39 As with the DIP charge, the issue relating to notice to affected secured creditors has been
addressed appropriately by the applicants. The amount requested is up to $15 million. The benefi-
ciaries of the charge are: the Monitor and its counsel; counsel to the CMI Entities; the financial ad-
visor to the Special Committee and its counsel; counsel to the Management Directors; the CRA; the
financial advisor to the Ad Hoc Committee; and RBC Capital Markets and its counsel. The pro-
posed Monitor supports the aforementioned charge and considers it to be required and reasonable in
the circumstances in order to preserve the going concern operations of the CMI Entities. The appli-
cants submit that the above-note professionals who have played a necessary and integral role in the
restructuring activities to date are necessary to implement the recapitalization transaction.

40 Estimating quantum is an inexact exercise but I am prepared to accept the amount as being
appropriate. There has obviously been extensive negotiation by stakeholders and the restructuring is
of considerable magnitude and complexity. I was prepared to accept the submissions relating to the
administration charge. I have not included any requirement that all of these professionals be re-
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quired to have their accounts scrutinized and approved by the Court but they should not preclude
this possibility.

(e)  Critical Suppliers

41 The next issue to consider is the applicants' request for authorization to pay pre-filing
amounts owed to critical suppliers. In recognition that one of the purposes of the CCAA is to permit
an insolvent corporation to remain in business, typically courts exercised their inherent jurisdiction
to grant such authorization and a charge with respect to the provision of essential goods and ser-
vices. In the recent amendments, Parliament codified the practice of permitting the payment of
pre-filing amounts to critical suppliers and the provision of a charge. Specifically, section 11.4 pro-
vides:

(1)  On application by a debtor company and on notice to the secured creditors who
are likely to be affected by the security or charge, the court may make an order
declaring a person to be a critical supplier to the company if the court is satisfied
that the person is a supplier of goods or services to the company and that the
goods or services that are supplied are critical to the company's continued opera-
tion.

(2) If the court declares a person to be a critical supplier, the court may make an or-
der requiring the person to supply any goods or services specified by the court to
the company on any terms and conditions that are consistent with the supply re-
lationship or that the court considers appropriate.

(3) If the court makes an order under subsection (2), the court shall, in the order, de-
clare that all or part of the property of the company is subject to a security or
charge in favour of the person declared to be a critical supplier, in an amount
equal to the value of the goods or services supplied under the terms of the order.

(4)  The court may order that the security or charge rank in priority over the claim of
any secured creditor of the company.

42 Under these provisions, the Court must be satisfied that there has been notice to creditors
likely to be affected by the charge, the person is a supplier of goods or services to the company, and
that the goods or services that are supplied are critical to the company's continued operation. While
one might interpret section 11.4 (3) as requiring a charge any time a person is declared to be a criti-
cal supplier, in my view, this provision only applies when a court is compelling a person to supply.
The charge then provides protection to the unwilling supplier.

43 In this case, no charge is requested and no additional notice is therefore required. Indeed,
there is an issue as to whether in the absence of a request for a charge, section 11.4 is even applica-
ble and the Court is left to rely on inherent jurisdiction. The section seems to be primarily directed
to the conditions surrounding the granting of a charge to secure critical suppliers. That said, even if
it is applicable, I am satisfied that the applicants have met the requirements. The CMI Entities seek
authorization to make certain payments to third parties that provide goods and services integral to
their business. These include television programming suppliers given the need for continuous and
undisturbed flow of programming, newsprint suppliers given the dependency of the National Post
on a continuous and uninterrupted supply of newsprint to enable it to publish and on newspaper dis-
tributors, and the American Express Corporate Card Program and Central Billed Accounts that are
required for CMI Entity employees to perform their job functions. No payment would be made
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without the consent of the Monitor. I accept that these suppliers are critical in nature. The CMI En-
tities also seeck more general authorization allowing them to pay other suppliers if in the opinion of
the CMI Entities, the supplier is critical. Again, no payment would be made without the consent of
the Monitor. In addition, again no charge securing any payments is sought. This is not contrary to
the language of section 11.4 (1) or to its purpose. The CMI Entities seek the ability to pay other
suppliers if in their opinion the supplier is critical to their business and ongoing operations. The or-
der requested is facilitative and practical in nature. The proposed Monitor supports the applicants'
request and states that it will work to ensure that payments to suppliers in respect of pre-filing lia-
bilities are minimized. The Monitor is of course an officer of the Court and is always able to seek
direction from the Court if necessary. In addition, it will report on any such additional payments
when it files its reports for Court approval. In the circumstances outlined, I am prepared to grant the
relief requested in this regard.

()  Directors' and Officers' Charge

44 The applicants also seek a directors' and officers' ("D &0") charge in the amount of $20
million. The proposed charge would rank after the administration charge, the existing CIT security,
and the DIP charge. It would rank pari passu with the KERP charge discussed subsequently in this
endorsement but postponed in right of payment to the extent of the first $85 million payable under
the secured intercompany note.

45 Again, the recent amendments to the CCAA allow for such a charge. Section 11.51 provides
that:

(1)  On application by a debtor company and on notice to the secured creditors who
are likely to be affected by the security or charge, the court may make an order
declaring that all or part of the property of the company is subject to a security or
charge -- in an amount that the court considers appropriate -- in favour of any di-
rector or officer of the company to indemnify the director or officer against obli-
gations and liabilities that they may incur as a director or officer of the company

(2) The court may order that the security or charge rank in priority over the claim of
any secured creditor of the company.

(3)  The court may not make the order if in its opinion the company could obtain ad-
equate indemnification insurance for the director or officer at a reasonable cost.

(4)  The court shall make an order declaring that the security or charge does not apply
in respect of a specific obligation or liability incurred by a director or officer if in
its opinion the obligation or liability was incurred as a result of the director's or
officer's gross negligence or wilful misconduct or, in Quebec, the director's or of-
ficer's gross or intentional fault.

46 I have already addressed the issue of notice to affected secured creditors. I must also be sat-
isfied with the amount and that the charge is for obligations and liabilities the directors and officers
may incur after the commencement of proceedings. It is not to extend to coverage of wilful mis-
conduct or gross negligence and no order should be granted if adequate insurance at a reasonable
cost could be obtained.

47 The proposed Monitor reports that the amount of $20 million was estimated taking into con-
sideration the existing D&O insurance and the potential liabilities which may attach including cer-
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tain employee related and tax related obligations. The amount was negotiated with the DIP lender
and the Ad Hoc Committee. The order proposed speaks of indemnification relating to the failure of
any of the CMI Entities, after the date of the order, to make certain payments. It also excludes gross
negligence and wilful misconduct. The D&O insurance provides for $30 million in coverage and
$10 million in excess coverage for a total of $40 million. It will expire in a matter of weeks and
Canwest Global has been unable to obtain additional or replacement coverage. I am advised that it
also extends to others in the Canwest enterprise and not just to the CMI Entities. The directors and
senior management are described as highly experienced, fully functional and qualified. The direc-
tors have indicated that they cannot continue in the restructuring effort unless the order includes the
requested directors' charge.

48 The purpose of such a charge is to keep the directors and officers in place during the re-
structuring by providing them with protection against liabilities they could incur during the restruc-
turing: Re General Publishing Co." Retaining the current directors and officers of the applicants
would avoid destabilization and would assist in the restructuring. The proposed charge would ena-
ble the applicants to keep the experienced board of directors supported by experienced senior man-
agement. The proposed Monitor believes that the charge is required and is reasonable in the circum-
stances and also observes that it will not cover all of the directors' and officers' liabilities in the
worst case scenario. In all of these circumstances, I approved the request.

(g) Key Employee Retention Plans

49 Approval of a KERP and a KERP charge are matters of discretion. In this case, the CMI En-
tities have developed KERPs that are designed to facilitate and encourage the continued participa-
tion of certain of the CMI Entities' senior executives and other key employees who are required to
guide the CMI Entities through a successful restructuring with a view to preserving enterprise value.
There are 20 KERP participants all of whom are described by the applicants as being critical to the
successful restructuring of the CMI Entities. Details of the KERPs are outlined in the materials and
the proposed Monitor's report. A charge of $5.9 million is requested. The three Management Direc-
tors are seasoned executives with extensive experience in the broadcasting and publishing indus-
tries. They have played critical roles in the restructuring initiatives taken to date. The applicants
state that it is probable that they would consider other employment opportunities if the KERPs were
not secured by a KERP charge. The other proposed participants are also described as being crucial
to the restructuring and it would be extremely difficult to find replacements for them.

50 Significantly in my view, the Monitor who has scrutinized the proposed KERPs and charge
is supportive. Furthermore, they have been approved by the Board, the Special Committee, the Hu-
man Resources Committee of Canwest Global and the Ad Hoc Committee. The factors enumerated
in Re Grant Forest" have all been met and I am persuaded that the relief in this regard should be
granted.

51 The applicants ask that the Confidential Supplement containing unredacted copies of the
KERPs that reveal individually identifiable information and compensation information be sealed.
Generally speaking, judges are most reluctant to grant sealing orders. An open court and public ac-
cess are fundamental to our system of justice. Section 137(2) of the Courts of Justice Act provides
authority to grant a sealing order and the Supreme Court of Canada's decision in Sierra Club of
Canada v. Canada (Minister of Finance)* provides guidance on the appropriate legal principles to
be applied. Firstly, the Court must be satisfied that the order is necessary in order to prevent a seri-
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ous risk to an important interest, including a commercial interest, in the context of litigation because
reasonable alternative measures will not prevent the risk. Secondly, the salutary effects of the order
should outweigh its deleterious effects including the effects on the right to free expression which
includes the public interest in open and accessible court proceedings.

52 In this case, the unredacted KERPs reveal individually identifiable information including
compensation information. Protection of sensitive personal and compensation information the dis-
closure of which could cause harm to the individuals and to the CMI Entities is an important com-
mercial interest that should be protected. The KERP participants have a reasonable expectation that
their personal information would be kept confidential. As to the second branch of the test, the ag-
gregate amount of the KERPs has been disclosed and the individual personal information adds
nothing. It seems to me that this second branch of the test has been met. The relief requested is
granted.

Annual Meeting

53 The CMI Entities seek an order postponing the annual general meeting of shareholders of
Canwest Global. Pursuant to section 133 (1)(b) of the CBCA, a corporation is required to call an
annual meeting by no later than February 28, 2010, being six months after the end of its preceding
financial year which ended on August 31, 2009. Pursuant to section 133 (3), despite subsection (1),
the corporation may apply to the court for an order extending the time for calling an annual meet-
ing.

54 CCAA courts have commonly granted extensions of time for the calling of an annual gen-
eral meeting. In this case, the CMI Entities including Canwest Global are devoting their time to sta-
bilizing business and implementing a plan. Time and resources would be diverted if the time was
not extended as requested and the preparation for and the holding of the annual meeting would
likely impede the timely and desirable restructuring of the CMI Entities. Under section 106(6) of
the CBCA, if directors of a corporation are not elected, the incumbent directors continue. Financial
and other information will be available on the proposed Monitor's website. An extension is properly
granted.

Other

55 The applicants request authorization to commence Chapter 15 proceedings in the U.S. Con-
tinued timely supply of U.S. network and other programming is necessary to preserve going con-
cern value. Commencement of Chapter 15 proceedings to have the CCAA proceedings recognized
as "foreign main proceedings" is a prerequisite to the conversion of the CIT facility into the DIP
facility. Authorization is granted.

56 Canwest's various corporate and other entities share certain business services. They are
seeking to continue to provide and receive inter-company services in the ordinary course during the
CCAA proceedings. This is supported by the proposed Monitor and FTI will monitor and report to
the Court on matters pertaining to the provision of inter-company services.

57 Section 23 of the amended CCAA now addresses certain duties and functions of the Monitor
including the provision of notice of an Initial Order although the Court may order otherwise. Here
the financial threshold for notice to creditors has been increased from $1000 to $5000 so as to re-
duce the burden and cost of such a process. The proceedings will be widely published in the media
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and the Initial Order is to be posted on the Monitor's website. Other meritorious adjustments were
also made to the notice provisions.

58 This is a "pre-packaged" restructuring and as such, stakeholders have negotiated and agreed
on the terms of the requested order. That said, not every stakeholder was before me. For this reason,
interested parties are reminded that the order includes the usual come back provision. The return
date of any motion to vary, rescind or affect the provisions relating to the CIT credit agreement or
the CMI DIP must be no later than November 5, 2009.

59 I have obviously not addressed every provision in the order but have attempted to address
some key provisions. In support of the requested relief, the applicants filed a factum and the pro-
posed Monitor filed a report. These were most helpful. A factum is required under Rule 38.09 of the
Rules of Civil Procedure. Both a factum and a proposed Monitor's report should customarily be
filed with a request for an Initial Order under the CCAA.

Conclusion

60 Weak economic conditions and a high debt load do not a happy couple make but clearly
many of the stakeholders have been working hard to produce as desirable an outcome as possible in
the circumstances. Hopefully the cooperation will persist.

S.E. PEPALL J.
cp/e/qlafr/qljxr/qljxh/qlaxr/qlaxw/qlcal/qlced

1 RS.C. 1985, c. C. 36, as amended
2 R.S.C. 1985, ¢.C.44.
3 R.S.C. 1985, c. B-3, as amended.

4 (2004), 48 C.B.R. (4th) 299; leave to appeal refused, [2004] O.J. No. 1903, 2004 Car-
swellOnt 2936 (C.A4.).

5 (1993), 9 BL.R. (2d) 275.

6 [2009] O.J. No. 349.

7 (2006), 19 C.B.R. (5th) 187.

8 (1995), 30 C.B.R. (3d) 29.

9 (2004), 33 B.C.L.R. (4th) 155.

10 (2003), 39 C.B.R. (4th) 216.
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11 [2009] O.J. No. 3344. That said, given the nature of the relationship between a board of
directors and senior management, it may not always be appropriate to give undue considera-

tion to the principle of business judgment.

12 [2002] 2 S.C.R. 522.
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Nortel Networks Corp. (Re)

RE: IN THE MATTER OF the Companies' Creditors
Arrangement Act, R.S.C. 1985, c. C-36, as amended
AND IN THE MATTER OF a Plan of Compromise or
Arrangement of Nortel Networks Corporation, Nortel
Networks Limited, Nortel Networks Global Corporation,
Nortel Networks International Corporation and Nortel
Networks Technology Corporation (the ""Applicants'')
Application under the Companies' Creditors Arrangement
Act, R.S.C. 1985, ¢. C-36, as amended
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Court File No. 09-CL-7950

Ontario Superior Court of Justice
Commercial List

G.B. Morawetz J.

Heard: February 10, 2009.
Judgment: February 10, 2009.

(20 paras.)

Bankruptcy and insolvency law -- Companies’ Creditors Arrangement Act (CCAA) matters -- Com-
promises and arrangements -- Directions -- Applications -- Proceedings -- Practice and procedure
- Stays -- Application by a group of companies, subject to protection under the Act, for a variety of
orders to allow them to continue to do business, allowed -- Stay period was extended -- Patent Re-
ward Program was to be continued -- Group Supplier Protocol Agreement was to be extended --
Annual meeting of shareholders was postponed.

Application by Nortel Networks Corporation and its affiliated companies for a variety of orders un-
der the Companies' Creditors Arrangement Act. The applicants received protection under the Act on
January 14, 2009. They applied to extend the stay period to May 1, 2009. Two of the applicants
asked to be relieved of the obligation to call and hold annual meetings and that they be directed to
call such meetings within six months after the termination of the stay period. The applicants wanted
to continue its Patent Reward Program so as to ensure that product development by employees con-
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tinued. They also wanted to extend a Group Supplier Protocol Agreement that was necessary for the
applicants' business in the United Kingdom.

HELD: Application allowed. The stay was extended as requested. Nortel worked with due diligence
and in good faith so as to justify the extension. The request about the meetings was not opposed and
was granted. Nortel focused on the restructuring to date and was to continue to direct its resources
in that direction. The Program was to be continued. It was appropriate, given the nature of Nortel's
business. The Protocol Agreement was extended as requested.

Statutes, Regulations and Rules Cited:
Companies' Creditors Arrangement Act, R.S.C. 1985, c. C-36,

Counsel:

Derrick Tay, Mario Forte and Jennifer Stam for Nortel Networks Corporation, et al.
L. Barnes for Directors of Nortel Networks Limited & Nortel Networks Corporation.
A. MacFarlane for Official Committee of Unsecured Creditors - Chapter 11 Proceedings.
L. Wittlin and A. Rousseau for ABN AMRO Bank N.V.

M. Barrack & R. Moncur for Flextronics Telecom Systems Ltd.

K. Zych for The Informal Nortel Noteholder Group.

J. Carfagnini for Ernst & Young Inc., the Monitor.

M. Marrie for Steering Committee of Recently Severed Canadian Employees.

F. Lamire for Weston Group CSC.

D. Ullmann for Verizon Communications Inc.

B. Harrison for Citibank.

H. Clarke for Royal Bank of Canada.

D. Yiokaris & S. Philpott for Former Employees of Nortel.

I. Aversa for Perot Systems Corp & Tellabs Inc.

A. Kauffman & E. Lamek for Export Development Canada.

H. Chaiton for IBM Canada Ltd.

K. Rosenberg for Pension Benefits Guarantee Fund.

J. Davis-Sydor for Brookfield Lepage & Johnson Controls.

S. Mitra for Tata Consultancy Services and Enbridge Gas.

ENDORSEMENT
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1 G.B. MORAWETZ J.:-- Nortel Networks Corporation ("NNC"), Nortel Networks Limited
("NNL") and related applicants (collectively "Nortel") applied for and received CCAA protection
on January 14, 2009.

2 Nortel seeks to extend the Stay Period to May 1, 2009. Nortel also moves for a variety of
other authorizations as set out in the Notice of Motion.

3 The Motion to extend the stay has the support of a number of creditors present in court. As
well, a number of creditors take no position. No party registered opposition to the request to extend
the stay.

4 Nortel filed the affidavit of Mr. Doolittle sworn February 5, 2009 in support of the motion
and the Monitor filed its First Report as Monitor which provided additional information on the ac-
tivities of Nortel since the commencement of CCAA proceedings and its plans going forward.

5 Counsel to Nortel outlined that the priority of Nortel since the date of filing has been to re-
store order to its affairs and to project to its stakeholders that it is "business as usual". This has in-
volved a great deal of communication to the Nortel community.

6 The record outlines the steps that have been taken to date. It also points out that its compre-
hensive restructuring plan is still at a preliminary stage.

7 ] am satisfied, having reviewed the record and having heard submissions that Nortel has been
working with due diligence and in good faith such that an extension of the Stay is warranted to the
requested date of May 1, 2009.

8 NNC and NNL have also requested that they be relieved of any obligation to call and hold
annual meetings and that NNC and NNL be directed to call such meetings within six months fol-
lowing the termination of the Stay Period. Counsel submits that this relief is appropriate. He adds
that Nortel has been focussing on the restructuring to date and should continue to direct its re-
sources in that direction. This request was not opposed. [ am satisfied that the request is appropriate
and the requested relief is granted.

9 Mr. Tay also addressed the issue of employees and submitted that it was essential that product
development be continued. Nortel sought authorization to continue the Patent Reward Program.
Again, this relief was not opposed. In my view, considering the business of Nortel, the continuation
of the Program is appropriate and this requested relief is granted.

10 Mr. Tay also outlined the situation in the U.K. and the necessity to extend the Group Sup-
plier Protocol Agreement. The interplay with the U.K. is significant and I am satisfied that it is ap-
propriate to extent the GSPA as requested and this relief is granted.

11 As outlined in the Monitor's Report, Nortel is fundamentally a technology company that de-
signs, develops and deploys communication products, systems and solutions to its carrier and enter-
prise customers around the globe. Its principal assets include its people, the intellectual property
derived and maintained from its R&D activities, its customers and other significant contracts and
agreements.

12 In view of the size and complexity of Nortel, it is not surprising that a number of parties
have taken the opportunity to raise issues today. These parties may not be in a position to address
various issues today but they did register their presence and reserved their rights to raise their re-
spective issues at a future hearing, if necessary.
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13 Mr. Rosenberg, on behalf of the Pension Benefits Guarantee Fund, referenced paragraph
6(a) of the Initial Order and reserved his client's rights to seek an amendment to this provision if
current circumstances changed. Nortel takes no issue with this reservation which the Court
acknowledges in this endorsement.

14 Mr. Yiokaris, on behalf of non union pensioners takes no position on the extension, but did
indicate that his clients may be seeking a form of representation order. This has been noted.

15 Mr. MacFarlane, on behalf of the Official Committee of Unsecured Creditors raised a num-
ber of issues relating to Nortel Networks Inc. In particular, he made reference to the inter-company
lending facility as approved in the Initial Order. This facility which includes collateral on the Car-
ling St. property has also been approved in the Chapter 11 proceedings. It is noted that the facility is
limited to $75 million in the Chapter 11 proceedings with a pending motion to increase the cap
scheduled for February 19, 2009 in the U.S. Court.

16 Mr. MacFarlane raised certain issues about the adequacy of the charge, but he also indicated
that UCC is in a dialogue with Nortel about ongoing issues. The concerns of the UCC have been
noted.

17 Mr. Forte submitted that a number of amendments were required to the Initial Order to clar-
ify the rights of providers of various financial assurances both related to the EDC Support Facility
(an amended agreement dated February 10, 2009 has been filed) as well as to certain cash collateral
facilities utilized by the Applicants in the ordinary course of business. [ am in agreement with his
submissions that the requested amendments are reasonable and appropriate as they will enable Nor-
tel to continue with its existing arrangements. The requested amendments were supported by the
institutions involved including EDC, Royal Bank of Canada, ABN AMRO and Citibank. No party
opposed those amendments.

18 It should also be noted that the Monitor's Report provided information and analysis with re-
spect to the financial position of Nortel, including the required cash flow forecast. The Monitor
recommended that the Court grant the requested relief.

19 Two orders shall be issued. The first covers the extension of the stay, the Patent Reward
Program, the Group Supplier Protocol Agreement and the postponement of the Annual Meeting of
Shareholders, and the second order is an Amendment and Restated Order which incorporates
amendments to paragraphs 7, 33, 44, 46 and the addition of paragraphs 7A, 10A and 10B.

20 These orders shall be issued in the form presented, as amended.
G.B. MORAWETZJ.
cp/e/qlrpv/qlmxb/qlaxw
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{Indexed as: Citibank Canada v. Chase Manhattan Bank of Canada]

CITIBANK CANADA, as agent, CITIBANK
CANADA, ABN AMRO BANK CANADA, HONGKONG
BANK OF CANADA, PARIBAS BANK OF CANADA,
TORONTO-DOMINION BANK, SWISS BANK
CORPORATION (CANADA}, BANK OF TOKYO
CANADA, DAI-ICHI KANGYO BANK (CANADA),
CREDIT LYONNAIS (CANADA), BANCA
COMMERCIALE ITALIANA OF CANADA, MONTREAL
TRUST COMPANY, BALL PACKAGING PRODUCTS,
INC. through its receiver, ERNST & YOUNG
INC,, and BANCO CENTRALE OF CANADA v.
CHASE MANHATTAN BANK OF CANADA, BALL
PACKAGING PRODUCTS HOLDINGS INC., BALL
CORPORATION, LA CAISSE CENTRALE
DESJARDINS DU QUEBEC, and UNION BANK OF
SWITZERLAND (CANADA)

Ontario Court of Justice (General Division),
Rosenberg J,

Judgment — June 12, 1991,

Debtors’ relief legislation ~ Companies’ Creditors Arrangement Act -
Jurisdiction of court under Act given large and liberal interpretation - Purpose
of égs being remedial ~ Companies’ Creditors Arrangement Act, R.S.C. 1985,
C. -, .

Proposals — Effect of proposal - Companies’ Creditors Arrangement Act - Plan

approved although ordinary creditors paid in full while secured creditors

liecei.vin%: only part payment ~ Companies’ Creditors Arrangement Act, R.S.C.
9855 €. “36&

Pro Is — Meeting of creditors — Companies’ Creditors Arrangement Act —
Entitlement to vote ~ “Holder” including beneficial holders — “Creditor” in-
cluding those with real economic interest in debt and security - Companies’
Creditors Arrangement Act, R.8.C. 1985, ¢. C.36.

The company “Ball Canada” manufactured cans and other packaging for food
and beverages. Its economic position deteriorated to the point where it was not able
to survive as an ongoing entity with its debt load and scope of operations,

Ball U.S. owned 50 per cent of Ball Canada. In the course of restructuring
discussions, Ball U.S. offered to purchase the debt of the term secured creditors and
the shares of Ball Canada held by the banks pursuant to a share pledge agreement.
Negotiations took place between the agent for the lenders, Citibank Canada, and Ball
U.S. to formulate an acceptable proposal. One of the secured creditors, Chase
Manhattan, opposed the Ball U.S, offer.

Ball Canada applied for a declaration that it was a corporation to which the
Companies’ Creditors Arrangement Act (*CCAA™) applied. The agent for the
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lenders brought a cross-application for the appointment of a receiver, The applica-
tion was dismissed and the cross-application was granted. The fact that negotiations
with Ball U.S. had not reached any finality was considered by the Judge in refusing
to allow further time to attempt to finalize the deal.

After appointment of the receiver, Ball U.S. provided further offers. All term
secured creditors except Chase were in favour of the Ball U.S. offer. According to
the receiver, there was little or no prospect of a going-concem sale of Ball Canada to
a party other than Ball U.S,, and a liquidation of asscts would provide far less to the
secured creditors than the Ball U.S. offer. The agent for the lenders applied under
the CCAA to have Ball Canada recognized as a corporation to which the CCAA
applied and either waiving a meeting of secured creditors or ordering a meeting to
vote on the term secured compromise.

Held — The Companies' Creditors Arrangement Act applied to Ball Canada; a meet-
igg pfed secured creditors was ordered; the compromise plan was approved and au-
orized.

The CCAA applied to Ball Canada, since it had an outstanding issue of
secured bonds issued under a trust deed and the compromise or arrangement that was
proposed incladed a compromise or arrangement between the debtor company and
the holders of an issue of secured bonds. The CCAA authorized the court to order a
meeting of any class of the company’s secured creditors where a compromise or
arrangement was proposed between the debtor company and such class of secured
creditors, The term secured creditors and Chase, except as to amount, had an
identical economic interest in the debtor company, justifying their classification as a
single class of creditors, as the amounts owing to each were due under the same loan
agreement and secured by the same debentures,

The banks participating in the loan by Chase to Ball Canada were secured
“creditors” of Ball Canada. “Secured creditors”, as defined in s. 2 of the CCAA,
included a “holder” of certain securities. “Holder” must be given a liberal inter-
pretation in keeping with the broad remedial nature of the CCAA and included
beneficial holders of any bond or proprietary interest. “Creditors” was to be inter-
preted to include those with a real economic interest in the debtor company. Since
the banks had an equitable proprietary interest in the property of Ball Canada as
security for that company’s indebtedness, they were entitled to vote on the proposed
compromise. The proposal was, therefore, approved by the necessary percentage of
voters in both number and value.

The jurisdiction of the Court under the CCAA should be given a large and
liberal interpretation consistent with the remedial nature of the legislation, The
purpose of the CCAA was 1o facilitate arrangements that might avoid lquidation of
the company and allow it to continue in business to the benefit of the whole
economic community, including shareholders, creditors and employees.

The compromise plan was approved, although it provided that ordinary
creditors be paid in full while secured creditors received only part payment. The
evidence demonstrated overwhelmingly that it was in the interest of all the creditors
that the proposal be approved and the proposal received the support of all the
creditors except Chase.,
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Cases considered

Hongkong Bank of Canada v, Chef Ready Foods Ltd., 51 B.C.L.R. (2d) 84, {1991] 2
W.W.R. 136 (C.A.) —applied. -

Northland Froperties Ltd., Re (1988), 73 C.B.R. (N.S.) 175 (B.C. 8.C.), affirmed
(sub nom. Northland Properties Ltd. v. Excelsior Life Insurance Co. of
Canada) 13 CB.R. (N.S.) 195, 34 BCLR. (2d) 122, {1989] 3 W.W.R. 363
{C.A.) ~referred fo. ‘

Nova Metal Products Inc. v. Comiskey (Trustee of) (19903, 1 CB.R. (3d) 101, 41
0.A.C.282,1 OR. (3d) 289 (C.A.) — followed.

Ultracare Management Inc. v, Zevenberger (Trustee of) (1990), 3 C.B.R. (3d) 151,
(sub nom. Ultracare Management Inc. v. Gammon) 1 OR. (3d) 321 (Gen.
Div.) - applied.

Statutes considered
Companies’ Creditors Arrangement Act, R.S.C. 1985,¢. C-36 -
s. 2 “secured creditors”
5.3
s.
5.6
s. 8
Personal I?vropctty Security Act, 1989, §.0. 1989, ¢. 16 -
Pt.

s. 63(4)
s. 67
s. 70

‘Words and phrases considered

holder — as used in s. 2 of the Companies’ Creditors Arrangement Act, R.S.C. 1985,
¢. C-36, should be given a liberal interpretation in keeping with the broad
remedial nature of the Act and, therefore, includes the beneficial holders of
any bond or proprietary interest,

creditors ~ as used in the Companies’ Creditors Arrangement Act, R.S.C. 1985, c.
C-36, is to be interpreted so that the voice of the persons with the real
economic inferest in the debtor company is heard.

APPLICATION for a declaration that Companies’ Creditors
Arrangement Act, R.S.C. 1985, c¢. C-36, applied to a corporation and
for an order directing a meeting of secured creditors to vote on a com-
promise proposal.

Peter Howard and Sean Dunphy, for receiver, Emst & Young
Inc., and applicants.

Barbara Grossman, for Ball Packaging Products Inc.

Randy A. Pepper, for Ball Corporation (a U.S. corporation).

James H. Grout, for La Caisse Desjardins.

Dana B. Fuller and W.J. Demers, for Chase Manhattan Bank of
Canada and Union Bank of Switzerland.

Charles F. Scott, for Veriteck.
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(Doc. 879/91Q)
June 12, 1991. ROSENBERG J.: —

Preamble

1 In the months of March and April 1991, I dealt with a number
of urgent matters regarding Ball Packaging Products Canada Inc. In
some cases the time restrictions were such that there was not time to
give oral reasons for my decisions. In one case the matter was final-
ized within a few minutes of a 12 noon deadline, which will be ex-
plained in my reasons. '

2 After finalizing the matters and now having finally discharged
the receiver, counsel involved requested that I give reasons. I have
determined that it is appropriate to do so in case the matter is taken
further or in case there are other actions arising out of the various
steps taken in the appointment of a receiver and the receivership
proceedings. I also felt that it would be advisable to have my reasons
recorded for whatever value they may have as a precedent for similar
proceedings in the future.

Proceedings

3 In the first application heard on March 28, 1991, Ball Packaging
Products Canada Inc. (“Ball Canada”) asked for the following relief:

(a) A declaration that the applicant is a corporation to which the
Companies’ Creditors Arrangement Act, R.S.C. 1985, ¢. C-36 (the
“CCAA™) applies, notwithstanding the existence of a waiver dated
December 9, 1988 excluding the CCAA;

(b) An order authorizing the applicant to file a formal plan of com-
promise or arrangement (the “reorganization plan’);

(c) An order that the applicant call meetings of classes of its creditors
and shareholders (the “meetings”);

(d) An order that the applicant may file the reorganization plan and
the notices of meetings by way of affidavit;

(¢) An order staying all proceedings that have been or might be taken
under the Bankruptcy Act, R.S.C. 1985, c. B-3;

() An order restraining other proceedings in existing actions;
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{g) An order restraining future proceedings against the applicant;

(h) An order suspending and postponing the rights of any person, firm,
corporation, company or other entity to realize upon or deal with any
property of the applicant or security in respect of such property;

(i) An order enjoining creditors from making demand for payment on
the applicant;

(j) An order preventing creditors from exercising any right of set-off
against debts owed to the applicant;

(k) An order that all parties having agreements with the applicant for
‘the supply of goods or services to the applicant be enjoined until fur-
ther order of the Court from terminating, determining or cancelling
such agreements and, in particular, that the applicant continue to be
supplied goods, services and utilities so long as the applicant pays the
prices or charges incurred in accordance with the terms negotiated by
the applicant from time to time;

(1) An order that all parties having other agreements with the applicant
be enjoined from terminating, determining or cancelling such agree-
ments without the written consent of the applicant or the Court;

(m) An order that the respondents which are parties (or assignees of
such parties) to the loan agreement dated November 16, 1988 be en-
joined from reducing the credit originally made available to the ap-
plicant and that such respondents continue to extend such credit, as is
required by the applicant, and as would be available if the applicant
were not in default;

(n) An order permitting all obligations to unsecured creditors together
with all obligations incurred by the applicant after this order to be paid
or otherwise satisfied by the applicant;

(o) An order permitting the applicant to serve this notice of applica-
tion, the supporting affidavit, the order requested, the reorganization
plan, and notices of meetings by mailing copies thereof to each of the
applicant’s creditors;

(p) An order that the applicant shall render an affidavit to the Court
verifying the action taken and decisions reached at the meetings;
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(q) An order that the applicant shall remain in possession of its under-
taking and shall continue to carry on its business and, upon approval,
to implement the reorganization plan.

4 Ball Canada also asked for other provisions in the order sought
that are not relevant to this decision.
5 The applicants referred to in the style of cause in these present

reasons were the respondents in that application. Those respondents
brought a cross-application for the appointment of a receiver. The ap-
plication was dismissed and the cross-application for the appointment
of a receiver was allowed. At that time I gave oral reasons for my
decision, and there is no need to repeat those at this time except to
note that it was clear from the affidavit material submitted on behalf
of Ball Canada that: '

“Unless there is a restructuring and unless operating funds are
made available to the applicant during the restructuring agree-
ment, the applicant cannot continue to carry on business and
will have to cease operations immediately, Given the mag-
nitude of the applicant’s operations across Canada, this would
have a significant adverse effect on a large number of suppliers,
customers and employees.”

6 At that time the evidence indicated that Ball Corporation (“Ball
U.S.”) owned 50 per cent of the issued and outstanding common
preferred shares of Ball Canada and that negotiations had been con-
tinuing with Ball U.S. to finance an arrangement with creditors and
invest sufficient capital to allow Ball Canada to continue to operate.
The fact that the negotiations had not reached any finality after many
months of negotiating was considered by me in refusing to allow fur-
ther time to attempt to finalize a deal with Ball U.S. The evidence of
Ball Canada indicated that they could not carry on without the respon-
dent financial institutions advancing more money, which they were
not contractually obliged to do in view of Ball Canada’s default.
After the receiver took possession on April 10, 1991, 1 heard an ap-
plication by Citibank, which applied amongst other things for:

(a) A declaration that the applicant Ball Packaging Products Canada,
Inc. is a corporation to which the CCAA applies;

(b) An order waiving the requirement for a meeting approving the
term secured compromise dated April 9, 1991, annexed hereto as
Schedule “A” (the “term secured compromise™) on the basis of the
consents of the applicants who are term secured creditors filed;
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(c) In the alternative to (b) above, an order that a meeting of the term
secured creditors to vote on the term secured compromise pursuant to
s. 5 of the CCAA take place forthwith in the courtroom at which
meeting to be chaired by the agent, Citibank Canada, the principal
value of term secured debt will be $197,004,139.48 as at March 27,
1991, and the term secured creditors present in person or by proxy
will be entitled to vote in the manner and proportionate percentage of
value as hereinafter set forth:

1. ABN Amro Bank of Canada 4.16%
2. Citibank Canada 22.90%
3. La Caisse Centrale Desjardins du Quebec 4.17%
4. Hongkong Bank of Canada 4.17%
5. Paribas Bank of Canada 4.17%
6. The Chase Manhattan Bank of Canada 12.50%
7. The Toronto-Dominion Bank 7.92%
8. Swiss Bank Corporation (Canada) 10.42%
9. Banco Centrale of Canada 2.50%
10. Bank of Tokyo Canada- 2.08%
11. Dai-Ichi Kangyo Bank (Canada) 4.17%
12, Credit Lyonnais (Canada) 4.17%
13, Banca Commerciale Italiana of Canada 4.17%
14. Union Bank of Switzerland (Canada) 6.25%
15. Montreal Trust Company 4.17%

16. Trust Generale du Canada (per La Caisse
Centrale Desjardins du Quebec) 2.08%
100%

At that time I endorsed the application record as follows:
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“Application for a meeting pursuant to CCAA ordered for 6:00
p.m, April 10th at the offices of Davies, Ward & Beck, 44th
floor, First Canadian Place to consider a proposal as set out in
the application or as modified at the meeting. Meeting to be
chaired by Gregory Daniels of Citibank. A verbatim record of
the meeting to be kept. A record shall be kept of how all par-
ticipants vote but no determination of the tabulation of the vote
or percentage in favour of any proposal shall be made until the
matter is argued in court. Meeting results to be submitted to the
court for consideration at 9:00 a.m. April 11th.”

The CCAA applies to Ball Canada since it has an outstanding
issue of secured bonds issued under a trustee and the compromise or
arrangement that is proposed included a compromise or arrangement
between the debtor company and the holders of an issue of secured
bonds. (CCAA, ss. 2, 3.) ‘

I also relied on CCAA s. 5, which provides that the Court can
order a meeting of any class of the company’s secured creditors where
a compromise or arrangement is proposed between the debtor com-
pany and such class of secured creditors. .

In determining that a meeting should be called, I considered the
case of Ultracare Management Inc. v. Zevenberger (Trustee of)
(1990), 3 C.B.R. (3d) 151, (sub nom. Ultracare Management Inc. v.
Gammon) 1 O.R. (3d) 321 (Gen. Div.), where it was held that when
there is a reasonable chance that the debtor company can carry on its
business as a going concern, the Court should order a meeting of
creditors.

Further, the term secured creditors and Chase, except as to
amount, have an identical economic interest in the debtor company,
justifying their classification as a single class of creditors. The
amounts owing to each are owing pursuant to the same loan agree-
ment and the security for the obligations is that secured by the same
debenture.

Nova Metal Products Inc. v. Comiskey (Trustee of) (1990), 1
C.B.R. (3d) 101,41 O.A.C. 282, 1 O.R. (3d) 289 (C.A.).

Re Northiand Properties Ltd. (1988), 73 C.BR. (N.5.) 175
(B.C. S.C) per Trainor I. at 191-192, affirmed (sub nom
Northland Properties Lid. v. Exelsior Life Insurance Co. of
Canada, 73 CB.R. (N.S.) 195, 34 B.C.L.R. (2d) 122, [1989] 3
W.W.R. 363 (C.A)).

The authority to abridge the time period for the calling of the
meeting was exercised by me pursuant to ss. 67 and 70 of the
Personal Property Security Act, 1989, §.0. 1989, c. 16 (“PPSA”).
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13 Pursuant to s. 67 of the PPSA, I relieved compliance with Pt. V
of the PPSA since it was, in my view, just and reasonable for all con-
cerned parties,

14 The position of the applicants is summarized in the affidavit of
Gregory M. Daniels as follows:

“As hereinafter described in greater detail, the Applicants and
La Caisse Centrale Desjardins du Quebec and Trust Generale
are 15 of the 16 Term Secured Creditors to Ball Canada holding
$172,382,104.29 or 87.5% of the total principal of Term
Secured Debt of $197,004,139.48 outstanding as at March 27,
1991, The balance is held by the lone dissenting Term Secured
Creditor The Chase Manhattan Bank of Canada (‘Chase’). An
offer for the Term Secured Debt has been made by Ball
Corporation (‘Ball U.S.”) in the amount of $120,000,000.00.
Ball U.S. is unwilling to allow any person other than itself to
hold any of the Term Secured Debt and has made its offer con-
ditional upon the acquisition by it of the Term Secured Debt or
the elimination of the Term Secured Debt at a discount to the
face amount thereof. The offer is also conditional upon the ac-
quisition by Ball U.S. of all of the shares of Ball Canada which
are pledged to Citibank Canada as collateral for a guarantee of
the Term Secured Debt given by Ball Packaging Product
Holdings Inc. (‘Ball Holdings’). The Applicants want to accept
the offer, Chase does not. This Application under the
Companies’ Creditors Arrangement Act (the ‘CCAA’) is made
to impose the Ball U.S. offer on Chase for the good of the
Applicants, Ball Canada and its employees, suppliers, cus-
tomers and others affected by the liquidation of Ball Canada.
[Emphasis added.]

Ball Canada is a wholly owned subsidiary of Ball Holdings. To
the best of my knowledge, Ball Holdings is owned 50% by Ball
Corporation and 50% by Onex Corporation (‘Onex’).

Certain of the original term lenders, including the Agent and
Chase, have sold interests in their loans from time to time.
These sales have been effected by participation agreements un-
der which certain of the lenders have agreed to share a benefi-
cial interest in the right to receive payments from Ball Canada
in respect of the Term Secured Debt and in effect, to share any
risk of the failure of Ball Canada to repay the loan in full. At
present, to the knowledge of the Agent, the Term Secured Debt
1s now beneficially held in the following percentages as follows:
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. ABN Amro Bank of Canada

Citibank Canada

La Caisse Centrale Desjardins du Quebec
Hongkong Bank of Canada

Paribas Bank of Canada

The Chase Manhattan Bank of Canada
The Toronto-Dominion Bank

Swiss Bank Corporation (Canada)

Banco Centrale of Canada

Bank of Tokyo Canada

. Dai-Ichi Kangyo Bank (Canada)
. Credit Lyonnais (Canada)

. Banca Commerciale Italiana of Canada

Union Bank of Switzerland (Canada)

. Montreal Trust Company
16.

Trust Generale

5CB.R.(3d)

4,16%
22.90%
4.17%
4.17%
4.17%
12.50%
7.92%
10.42%
2.50%
2.08%
4.17%
4.17%
4.17%
6.25%
4.17%

2.08%
100%

(the “Term Secured Creditors’). A list of the Term Secured
Creditors as at March 29, 1991 and the percentages and dollar
amounts held prepared by the Agent is appended hereto as
Exhibit ‘A’ to this my affidavit.

All Term Secured Creditors have received notice of the several
meetings to discuss the various offers of Ball Canada and Ball
U.S. and have had the opportunity to participate fully and vote
at such meetings.

Ball Canada makes cans and other packaging for food and
beverages. For the reasons detailed by the President of Ball
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Canada, William A, Lincoln in his Affidavit dated March 26,
1991, the business of Ball Canada, has suffered considerably in
the last few years to the point where it is clear that the capital
structure of Ball Canada no longer makes sense. In the foresee-
able future, under any reasonable assumptions, Ball Canada will
not be capable of servicing the level of debt held by the
Applicants and Chase. It was the recognition of this fact that
led all parties to the course of negotiations that are described in
the paragraphs that follow. The Affidavit of William
A. Lincoln is appended hercto as Exhibit ‘B’ to this my
Affidavit.

Beginning in or around the Summer of 1990, Ball Canada ap-
proached the Agent with a view towards restructuring its debt
obligations in light of Ball Canada’s changing circumstances.
In June, 1990 Ball Canada became aware of the fact that it did
not comply with certain of the financial covenants contained in
the Loan Agreement, Discussions between Ball Canada and the
Agent on behalf of all the lenders continued throughout the
balance of 1990 and into 1991 on a periodic basis with no suc-
cess. Without assigning any responsibility for the lack of suc-
cess, it became clear that Ball U.S. and Onex had differing in-
terests and priorities and similarly each of the Term Secured
Creditors had their own interests, views of the appropriate type
of restructuring and the value of Ball Canada.

Throughout the course of all discussions and negotiations,
Chase has consistently taken the position that it was not
prepared to accept any compromise that was effectively a recog-
nition that its loan participation as a Term Secured Creditor was
significantly less valuable than the face amount of that par-
ticipation or which did not permit it to participate in any pos-
sible future increase in the value of Ball Canada.

As the economic position of Ball Canada worsened throughout
the Winter 1990 and into 1991, it became apparent that Ball
Canada would not be able to survive as an on-going entity with
its present debt load and scope of operations. Ball Canada began
to sell assets and closed certain plants. However, the financial
situation of Ball Canada was obviously such as to require a
massive restructuring of the Term Secured Debt. In December,
1990 Ball Canada suspended its scheduled loan payment to the
lenders. Beginning in early March 1991, the restructuring dis-
cussions took the form of an offer by Ball U.S. to purchase the
debt of the Term Secured Creditors and the shares of Ball
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Canada held by the banks pursuant to the Share Pledge
Agreement. Again there was a course of discussions throughout
March between the Agent and Ball U.S. to attempt to formulate
an acceptable proposal. In this respect, the position of Chase
was again consistent and it continually took the position that the
offers of Ball U.S. were unacceptable to it.

Throughout March, the operating position of Ball Canada con-
tinued to deteriorate to the extent that it became apparent that
matters were coming to a head. The operating line of Ball
Canada had been capped and cheques were being returned NSF.
The projections of the company showed that it was in a substan-
tial deficit position and unable to fund its operations through
cashflow. After providing some operating advances, Ball U.S.
and Onex refused to provide further operating funds,

On March 22, 1991, the Agent provided Notice of Default to
Ball Canada in respect of the Term Secured Debt. Although the
Operating Loan was in default and the Agent in a position to
demand at any time, this five day notice apparently triggered the
Companies’ Creditors Arrangement Application brought by
Ball Canada returnable on March 27, 1991,

On the morning of the court application the Agent had discus-
sions with Ball U.S. setting forth the terms on which the Agent
would be prepared to recommend a proposal by Ball U.S. to all
the other Term Secured Creditors. No offer was forthcoming
from Ball U.S. until after the court proceedings.

The Companies’ Creditors Arrangement Act application ap-
plication by Ball Canada and the cross-motion by the Agent for
the appointment of a Receiver were heard by the Honourable
Mr, Justice Rosenberg on March 27 and 28, 1991. In the result,
the application by Ball Canada was dismissed and Ernst &
Young Inc. appointed as Receiver of Ball Canada. A copy of
the endorsement and Order of the Honourable Mr. Justice
Rosenberg is appended hereto as Exhibit ‘C’ to this my
Affidavit.

After the appéintment of the Receiver, Ball U.S. provided fur-
ther offers. A copy of the last offer is appended hereto as
Exhibit ‘D’ to this my Affidavit. The Agent convened a meet-

ing of the Term Secured Creditors to consider the offer of Ball

U.S. and invited Ball U.S. to make a presentation at the meet-
ing. Eventually 15 of the 16 Term Secured Creditors deter-
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mined that they were prepared to enter into the compromise
suggested by Ball U.S. provided that there was no slippage in
price and the terms of the agreement were made certain,

Following presentation of the offer to lenders, Chase and Ball
U.S. entered into negotiations with a view to allowing Chase to
maintain a debtor-creditor relationship with Ball Canada. On
April 5, 1991, Citibank was advised that Ball U.S. had not en-
tcr&d into a deal with Chase and that negotiations were at an
en

Chase was asked to participate with the other Term Secured
Creditors for the good of the majority, if not all of the Term
Secured Creditors, but refused. On or about April 5, 1991,
Chase confirmed that it was not prepared to accept the deal
proposed by Ball U.S. The Agent advised Chase that it in-
tended to proceed with an application under the CCAA if all the
other Term Secured Creditors so instructed it and the deal with
Ball U.S. could be made certain. Chase further confirmed that
Ball U.S. had terminated negotiations.

La Caisse Centrale Desjardins du Quebec (‘Caisse’) has to date
voted and participated on behalf of Trust Generale who has not
attended the meetings. Caisse is a respondent in this application
but has indicated that it will not contest the order being sought
and will vote in favour of the Term Secured Compromise at any
meeting to be held and sign the required Purchase Agreement if
the Order is granted.

A meeting of the Term Secured Creditors was held on April §,
1991, At that time all Term Secured Creditors, save and except
Chase, indicated that they were in the process of obtaining the
approvals necessary to accept the Ball U.S. offer subject to final
documentation and to proceed with the Application. This
Affidavit is provided prior to the receipt of these final approvals
because of the urgency involved.

All the participants in the term debt have been advised by the
Receiver on April 4 and again on April 8, 1991 of its estimation
of the likely realization if there is no deal with Ball U.S. Itis
fair to say that the affairs and business of Ball Canada are inter-
woven and inter-dependent on Ball U.S. and that there is little
or no prospect of a going concern sale of Ball Canada to a party
other than Ball U.S. Ball U.S. of course is interested in the go-
ing concern and for that reason is prepared to make arrange-
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ments to continue Ball Canada in the ordinary course of busi-
ness including allowing Ball Canada to meet its liabilities as
they come due. I verily believe the information provided by the
Receiver to be accurate and it played an important basis for the
Agent and the other applicants seeking approval of the Term
Secured Compromise.

For these reasons the Secured Creditors find themselves in the
somewhat unusual position of accepting an offer which will see
unsecured creditors being paid in full when the Term Secured
Creditors are not being paid in full. Based on the estimates of
the Receiver, and the realities of the situation, a liquidation of
the assets will provide far less to secured creditors than the Ball
U.S. offer. In addition, the Applicants are mindful of the
benefit achieved by the maintenance of Ball Canada as a going
concern to its employees, suppliers and customers.

Chase has indicated its adamant opposition to the Ball U.S. of-
fer and its unwillingness to abide by the determination of the 15
other Term Secured Creditors. For this reason, an Application
under the CCAA is the only means available to the Applicants.

PERSONAL PROPERTY SECURITY ACT, 1989

Part of the Term Secured Compromise is the transfer of the
shares of Ball Canada to Ball U.S. The Agent sent a notice pur-
suant to Section 63 of the PPSA on April 4, 1991. A copy of
the said Notice and proof of service is appended hereto as
Exhibit ‘E’ to this my Affidavit.

Onex has taken the position that its consent is necessary to any
transfer of the shares. I am informed by lan Douglas, a partner
of Stikeman, Elliott, counsel to the Agent and verily believe that
he received letters dated April 3 and 4, 1991 from counsel to
Onex to this effect, Appended hereto as Exhibit ‘F’ to this my
Affidavit are copies of the said letters. I am further informed by
Ian Douglas and verily believe that the position of Onex is com-
pletely untenable as against the Agent and a copy of his
response by letter dated April 4, 1991 is appended hereto as
Exhibit ‘G’ to this my Affidavit. As set out in the letter, Onex
has indicated that it does not wish to redeem with Onex so the
transfer to Ball U.S. will not have any impact on the issues as
between Ball U.S. and Onex.”

Accordingly, and pursuant to my order of April 10, a meeting
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was held and the hearing resumed on the morning of April 11. At that
time the affidavit evidence disclosed that the offer of Ball U.S. was
open for acceptance and court approval only until 12 noon on that date
and the reasons for the urgency and the deadline were explained by
further affidavit. At that time the further affidavit of William
R. Beavers, a vice-president of Emst & Young Inc. (the “receiver”),
attested to the following:

“Since its appointment pursuant to the receivership order, the
Receiver has had to deal with a number of critical issues in or-
der to ensure the integrity of the business with a view to max-
imizing the possibility of a sale of all or part of the business as a
going concern. For the reasons expressed below, I am of the
view that the passage of even a very short time in the absence of
a resolution with Ball Canada’s 50% parent, Ball Corporation of
Muncie, Indiana (‘Ball Corp.) will considerably diminish if not
preclude the ability of the Receiver to maintain the going-
concern value of Ball Canada.

The Receiver has had a number of problems ensuring the supply
of raw materials necessary to the continuation of the business.
Ball Canada’s business is largely a seasonal one. At this phase
of its annual business cycle, Ball Canada is primarily in the
phase of building up inventories to fulfil sales contracts for
delivery in the summer and early fall to the beverage industry
and the food packing industry.

Two principal suppliers of Ball Canada have indicated ‘a reluc-
tance to continue supplying the raw materials necessary to con-
tinue production unless arrears for previously delivered material
are settled. [...] was the primary supplier of aluminium [sic] to
Ball Canada. [...] has taken steps to seize certain aluminium
[sic] inventories stored in the United States as a result of the
default by Ball Canada in paying for such inventories. Other
supplies such as [...] have indicated that they are reviewing
their commitments to Ball Canada.

In the medium to long term, unless arrangements can be made
with [...] to continue the supply of these essential raw
materials, the ability of Ball Canada to continue to produce suf-
ficient product to meet sales obligations will be seriously
jeopardized. While alternative sources of supply of these
materials is possible, it would take time to make arrangements
with such suppliers and the terms of supply may be more
onerous than those previously enjoyed by Ball Canada.
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"In addition to supplier problems, the Receiver has had to deal

with key customers of Ball Canada in order to reassure them as
to the continuity of their supply. Five key customers of Ball
Canada accounted for 58% of Ball Canada’s 1990 sales. The
loss of any one of these accounts would have a devastating ef-
fect upon the going concern value of the business of Ball
Canada. Some customers account for such a significant portion
of production from certain plants that a loss of the customer
could result in an immediate plant closure.- I have spoken with
three of these customers. They have indicated to the Receiver
that, unless they receive satisfactory assurances or guarantees of
product supply in the next few days, they will have no alter-
native but to seek alternate sources of supply for their can re-
quirements. In view of the lead time necessary to secure
product for these accounts, customers such as [. ..} require as-
surances of supply as soon as possible for they may be other-
wise unable to obtain product in time for the crucial summer
selling season.

The case of [...] has become especially critical. [...] utilizes
steel cans in Ontario, one of the few large markets for steel cans
remaining in North America. I attach as Exhibit ‘B’ and ‘C’
respectively to this my affidavit letters which the Receiver has
received from [. . .] dated April 2 and April 5, 1991, As appears
from these letters [...] has been extremely nervous about the
continuity of its supply. [...] has reluctantly extended its dead-
lines in order to hear from the Receiver and Ball Corp. as to
whether Ball Corp’s plans to purchase Ball Canada will be
proceeding.  Another key food industry customer of Ball
Canada is taking a similar position.”

The letter attached as Exhibit “C” contains the following state-

“In an effort to ensure that the [. . .] system does not experience
any supply shortages, please be advised that we will consider
the possibility of enacting an alternative supply contingency
plan should a positive response from you or your parent cor-
poration not be received by Monday, April 8th, 12 noon E.S.T.”

William R. Beavers in his affidavit further stated:

“Although I have attempted to assure these three customers that
the Term Secured Compromise has received wide support and is
progressing quickly, I have been advised by [...] Director of
Purchasing at [, . .] and verily believe that [. . .] has determined
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that it must award its contract for supply of cans by April 10,
1991 or April 11 at the very latest and cannot delay any longer.
If Ball Canada loses the [...] contract, its Ontario business
would be devastated and plant closures would ensue, resulting
in significant job losses and eliminating any chance of proceed-
ing with the Term Secured Compromise.

Ball Canada currently owes approximately $1.4 million to cer-
tain of its major customers in respect of volume discounts aris-
ing out of pre-receivership sales to such customers. In view of
the current over-supply in the Canadian and North American
can market, the Receiver will be required to honour this un-
secured commitment in order to retain the business of these key
customers.

The operations of Ball Canada are also largely dependent upon
the cooperation of Ball Corp. The two businesses have become
interconnected in the last two years. Some of the principal
areas of dependency of Ball Canada upon Ball Corp. are as fol-
lows:

a. Ball Canada and Ball Corp. are parties to three agreements
dated as of December 8, 1988 (the Joint Venture Management
and Technical Services Agreement, the Proprietary Technology
Licence Agreement and the Metal Container Product
Technology Cross-Licence Agreement) pursuant to which Ball
Corp. has provided senior management, technical personnel and
technology to Ball Canada.

b. Ball Canada currently obtains supply as required of certain
finished goods from Ball Corp. in order to meet its supply
obligations to customers while production line conversion
projects (described below) in Whitby, Ontario and Richmond,
British Columbia are in progress. In addition, Ball Corp. sup-
plies any surplus requirements of Molson that the Bay d’Urfe
plant is not able to supply. The continuation of these conver-
sion projects is also dependant [sic] upon Ball Corp. technical
personnel.

¢. Ball Corp. currently supplies all Information Systems used
by Ball Canada to manage all of its accounting, purchasing, in-
ventory control, invoicing and operating systems from Ball
Corp.’s computer facilities in Indiana. I attach as Exhibit ‘D’ to
this my affidavit a copy of a list which the Receiver has
prepared outlining the Ball Canada information systems cur-



182

CANADIAN BANKRUPTCY REPORTS SCBR. 3d)

rently being run from Ball Corp.’s computers in Indiana.
Continued access to these systems 1s critical to the continuation
of the business of Ball Canada.

d. Ball Canada has been benefiting from volume discounts by
joining with Ball Corp. for the purpose of procuring its require-
ments in aluminium [sic].

As mentioned above, the Whitby and Richmond plants are cur-
rently in the midst of line conversion projects designed to en-
hance the competitiveness of these two plants and the ability of
Ball Canada to compete in the North American marketplace. At
the Richmond plant, the line conversion project is designed to
increase the line speed to North American standards while the
Whitby project is designed to convert to 12 oz can production to
meet market demands. Both of these projects are important to
the restructuring of Ball Canada to ensure its ability to compete
in the North American market which has been largely opened as
a result of the Free Trade Agreement and will enhance the value
of the business as a whole. In order to continue these projects
in the receivership, the Receivership will have to negotiate
terms with the contractors on the project who claim lien rights
totalling approximately $2 million for arrears of contract fees
due but not paid. As previously indicated, the Receiver will
also require the cooperation of Ball Corp. in the United States in
order to continue to supply its customers while the conversion
projects are completed.

The Receiver has been required to deal with a number of other
suppliers of goods and services who have been seeking to assert
lien claims or to obtain concessions regarding pre-receivership
accounts as a condition of future dealing. A customs broker has
been refusing to release certain goods imported by Ball Canada
from a customs warchouse unless account arrears are settled.

The employees and unions dealing with Ball Canada are
naturally extremely anxious about the receivership and the ef-
fect that it will have upon their future employment and on their
statutory and collective agreement rights to severance and ter-
mination amounts. I enclose as Exhibit ‘E’ correspondence sent
to the Receiver by various unions expressing their concerns.
These unions are aware that Ball Corp. is endeavouring to ac-
quire Ball Canada on terms which would permit Ball Canada to
honour all of its obligations to employees.
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We have also prepared preliminary cash flow projections for
Ball Canada in receivership for the period ending on April 28,
1991. This cash flow projection and notes, which is attached
and marked as Exhibit ‘F’ to this my affidavit, shows that the
Receiver will be required to spend a total of $27.54 million in
respect of ongoing operation plus a further possible $6.62 mil-
lion in respect of arrears which may have to be paid in order to
continue operations for a total of $34.16 million. As a result of
the receivership and the seasonal nature of the business, cash
inflows for this same period are estimated to total $15 million,
resulting in a net funding requirement of up to $19.16 million.
The Receiver is currently only able to borrow up to $20 million
secured by Receiver’s Certificates pursuant to the Order of
March 28, 1991, The Receiver has arranged temporary funding
up to that level, but this arrangement expires on April 30, 1991,
In view of the risks and contingencies associated with continu-
ing to run the business, there is considerable doubt as to the
ability of the Receiver to access further funds from a bank even
if permitted to do so by an amendment to the Order.

While the Receiver is making every effort to stabilize the busi-
ness and mitigate the risks to the going concern value of the
business posed by the difficulties and risk factors mentioned
above, it is my view that the ability of the Receiver to maintain
that value is uncertain and decreases daily. If the Receiver is
not able to provide the marketplace with concrete assurances as
to the future direction of Ball Canada, there is a serious risk that
the value of the business will decline dramatically in the next
few days or weeks.

TERM SECURED COMPROMISE

I have reviewed the Term Secured Compromise referred to in
the Notice of Application under the Companies’ Creditors
Arrangement Act (Canada). The Receiver has been asked to
seek certain amendments to the March 28 receivership order in
order to implement the Term Secured Compromise. The
Receiver unreservedly and unequivocally believes this is the
best possible deal in the present circumstances for the reasons
outlined below,

The Receiver has reviewed the assets and business -of Ball
Canada for the purpose of preparing for a possible sale of Ball
Canada. The Receiver has not as of yet completed the prepara-
tion of an information package for potential,p purchasers of the
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business of Ball Canada for the purpose of preparing for a pos-
sible sale of Ball Canada. The Receiver has not as yet com-
pleted the preparation of an information package for potential
purchasers of the business of Ball Canada or commenced any
such negotiations. Based upon its review, the price of $120 mil-
lion for the term debt of Ball Canada proposed on the Term
Secured Compromise represents in excess of the high end of the
Receiver’s estimates of the realizable value of the assets of Ball
Canada in liquidation even if the Receiver is able successfully
to maintain the going concern value of the business. It is the
opinion of the Receiver that the business of Ball Canada has
special value to Ball Corp. and that Ball Corp. is willing to
make this offer for tax and other benefits that are unique to it.
Since the Term Secured Compromise does not contemplate any
other debt of Ball Canada being compromised, its economic
value is far higher than $120 million. In my view, recoveries
upon the assets would be considerably lower if the business
begins to decline as a result of the loss of significant customer
accounts or in the event of production interruptions or other dif-
ficulties which may be experienced in the coming days and
weeks in view of the risk factors outlined above.

The Term Secured Compromise provides a means for the
Receiver to obtain a secure source of operating credit for Ball
Canada. As indicated above, the ability of the Receiver to raise
the operating funds required to maintain the stability of the
business of Ball Canada for the time required to seek out buyers
for the business is uncertain. The current financing which the
Receiver has negotiated expires at the end of April, 1991.

In the opinion of the Receiver, the Term Secured Compromise
is in the best interests of Ball Canada and all of its creditors. As
indicated above, it is my opinion that the term secured creditors
will receive more under the Term Secured Compromise than
they would under a liquidation supervised by the Receiver.
Furthermore, as a result of the Term Secured Compromise, Ball
Canada will be able to come out of receivership. This will
provide a means for the trade creditors, customers, suppliers and
employees to be ensured that their claims will be satisfied by
Ball Canada in the ordinary course of business. This is in the
best interests of the communities in which Ball Canada carries
on business and its 1700 employees. An example of these types
of concerns, which the Receiver believes are something the
Receiver should keep in mind, is articulately expressed in the
letter of Bob Speller, the member of Parliament for Haldimand-
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Norfolk that I attach hereto as Exhibit ‘G’ to this my affidavit.

If the Term Secured Compromise is approved by this
Honourable Court, the Receiver will be required to take the
steps outlined below in the interim period between approval of
the agreement and its completion expected before April 25,
1991. It is anticipated that Ball Corp. will move to have the
Receiver discharged immediately following completion of the
Term Secured Compromise and that Ball Canada will resume
business in the ordinary course under the control and direction
of Ball Corp. thereafter.

In order to implement the Term Secured Compromise, the order
appointing the Receiver must be varied in several respects.
Firstly, the authority of the Receiver to borrow funds pursuant
to paragraph 18 of the Order is required to be increased from
$20 million to $30 million. This is required pursuant to clause
9(b)(ii)(A) of the Purchase Agreement contemplated by the
Term Secured Compromise in order to ensure that the Receiver
and Ball Canada will have authority to access sufficient work-
ing capital until closing. As indicated above, the Receiver’s
current forecasts indicate that the full authorized financing will
be utilized in the coming weeks with very little margin of error
if no amendment is made. An additional level of borrowing
will be required to fund the requirements of Ball Canada on
céosin% of the Purchase Agreement as referred to in section 10
thereof. ‘

A second required amendment is for this Court to direct and
permit the Receiver (i) to permit Ball Corp. to manage Ball
Canada and its business. in accordance with the existing Joint
Venture Management and Technical Services Agreement (the
‘Management Agreement’) dated December 8, 1988 (a copy of
which I attach as Exhibit ‘H’) to this my affidavit); (i) to
cooperate with officers of Ball Canada to operate the business
of Ball Canada in the ordinary course of business as an on-
going business with a view to avoiding any material reduction
in the value of the business; (iii) not to sell any asset of Ball
Canada except in the ordinary course of the business of Ball
Canada; and (iv) not to terminate voluntarily the employment of
an employee of Ball Canada or any material contract of Ball
Canada. This amendment has been required by Ball Corp. in
order to provide them with some degree of comfort concerning
and control over the occurrence of any material adverse change
in the business between the date of the approval of the Term



186 CANADIAN BANKRUPTCY REPORTS 5CBR. Gd)

Secured Compromise and the closing of the Purchase
Agreement contemplated thereby.”

17 Since the hearing of April 11, the orders in accordance with the
above two paragraphs were granted.
18 Although the affidavit evidence at the time of the preparation of

the applications for April 10 and April 11 indicated that the only dis-
senting participant was Chase Manhattan, at the hearing there were
some other participants who indicated that they were not prepared to
approve the proposed plan. However, the necessary percentage in
amount and number approved.

Decision

19 The first issue to be determined in assessing the vote at the
meeting on the night of April 10 is whether the banks participating in
the loan by Chase to Ball Canada (the “participants”), are secured
“creditors” of Ball Canada.

20 The CCAA authorizes the court to order a meeting of
“unsecured creditors” or “secured creditors” or any class of them for
the purpose of voting on a proposed compromise or arrangement be-
tween them and the debtor company (see ss. 5 and 6). “Secured
creditors” is defined in s. 2 (in part) as meaning:

“a holder of a mortgage, hypothec, pledge, charge, lien or
privilege on or against, or any assignment, cession or transfer
of, all or any property of a debtor company as security for in-
debtedness of the debtor company, or a holder of any bond of a
debtor company secured by a mortgage, hypothec, pledge,
charge, lien or privilege on or against, or any assignment, ces-
sion or transfer of, or a trust in respect of, all or any property of
the debtor company, whether the holder or beneficiary is resi-
dent or domiciled within or outside Canada, and a trustee under
any trust deed or other instrument securing any of those bonds
shall be deemed to be a secured creditor for all purposes of this
Act except for the purpose of voting at a creditors’ meeting in
respect of any of those bonds.” [Emphasis added.]

21 The participants are the beneficial “holders” of a proprietary in-
terest in Ball Canada which secures the indebtedness of Ball Canada
and which the participants have purchased pursuant to the terms of the
master participation agreements.

22 The word “holder” as used in this definition should be given a
liberal interpretation in keeping with the broad remedial nature of the
CCAA and therefore includes the beneficial holders of any bond or
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proprietary interest. As with judicial interpretation relating to the
determination of a “class of creditors”, the statute’s reference to
“creditors” is to be interpreted so that the voice of the persons with the
real economic interest in the debtor company is heard. The exception
of the trustee under a trust deed from the class of creditors entitled to
vote confirms this proposition. The fact that a trustee under a trust
deed, although the holder of the legal title to the obligation under the
bond and the security is not a secured creditor for the purpose of
voting, favours the view that those with the beneficial or real
economic interest in the debt and security are the creditors entitled to
vote.

Section 4(b) of the master participation agreement recognizes
that a participant is entitled to “its share” of any amounts received by
Chase in a realization by it (or presumably its agent) of its collateral.
The participant’s share is its percentage ownership interest in the un-
derlying loan obligation purchased. This provision recognizes that the
participant has an equitable proprietary interest in the property of the
borrower as security for that borrower’s indebtedness, and is, there-
fore, a secured creditor of Ball Canada.

The relevant part of s. 4(b) reads:

“Further, the Participant shall not have any rights to or in any
collateral, other property or right (including any right of set-off)
which may be or becomes available for the payment of any
Participated Loan, except that if any such right is exercised by
the Bank . . . and the amounts recovered thereby are applied on
account of any amount in which the Participant is entitled to
share as provided in Section 4(a}, the Bank will promptly pay to
the Participant its share thereof as provided therein.”
[Emphasis added.]

That the participant pursuant to the terms of the master purchase
agreement waives vis-2-vis Chase some of the rights that would nor-
mally accompany such an assignment (such as the right to give the
debtor notice of the assignment) is not of significance in the CCAA
proceedings. Section 8 of the CCAA provides that relief under the
CCAA is available notwithstanding the terms of any agreement.

“8. This Act extends and does not limit the provisions of any
instrument now or hereafter existing that governs the rights of
creditors or any class of them and has full force and effect not-
withstanding anything to the contrary contained in that
instrument.”

The Court’s power to deal with the interests of the participants
in the debt owed by Ball Canada is, therefore, unaffected by the
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master participation agreement or any other instrument.

Having accordingly ruled the vote was 86.67 per cent in favour
in number and 80.85 per cent in favour on the basis of value and, ac-
cordingly, the proposal was approved by the necessary percentage in
both number and value. v

The jurisdiction of the Court under the CCAA should be given a
large and liberal interpretation consistent with the remedial nature of
the legislation. As recently stated by Doherty J.A. in the Ontario
Court of Appeal in his dissenting reasons in the case of Nove Metal
Products Inc. v. Comiskey (Trustee of), supra, at p. 306 [O.R.]:

“The legislation is remedial in its purest sense in that it provides
a means whereby the devastating social and economic effects of
bankruptcy or creditor-initiated termination of ongoing business
operations can be avoided while a court-supervised attempt to
reorganize the financial affairs of the debtor company is made.”

In the same case Finlayson J.A., with whom Krever J.A. concurred,
stated at p. 297 [OR.}:

“It is well established that the CCAA is intended to provide a
structured environment for the negotiation of compromises be-
tween a debtor company and its creditors for the benefit of both.
Such a resolution can have significant benefits for the company,
its shareholders and employees. For this reason the debtor com-
panies . .. are entitled to a broad and liberal interpretation of
the jurisdiction of the court under the CCAA.”

The purpose of the CCAA is to facilitate arrangements that
might avoid liquidation of the company and allow it t0 continue in
business to the benefit of the whole economic community, including
the shareholders, the creditors (both secured and unsecured) and the
employees. That this is its fundamental purpose is emphasized by the
following passage from the reasons of Gibbs J.A. of the British

Columbia Court of Appeal in Hongkong Bank of Canada v. Chef

ReadjgwIFoods Ltd., 51 B.CLR. (2d) 84, [1991] 2 W.W.R. 136 (C.A.)
atp, 91:

“The C.C.A.A. was enacted by Parliament in 1933 when the na-
tion and the world were in the grip of an economic depression.
When a company became insolvent liquidation followed be-
cause that was the consequence of the only insolvency legis-
lation which then existed — the Bankruptcy Act and the
Winding-up Act. Almost inevitably liquidation destroyed the
sharcholders’ investment, yielded little by way of recovery to
the creditors, and exacerbated the social evil of devastating
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levels of unemployment. The government of the day sought,
through the C.C.A.A.,, to create a regime whereby the principals
of the company and the creditors could be brought together un-
der the supervision of the court to attempt a reorganization or
compromise or arrangement under which the company could
continue in business.”

The Position of Onex Inc.

Onex Inc. held shares in a holding company with Ball U.S. that
in effect gave it a 50 per cent interest in the shares of Ball Canada.
These shares as previously stated were pledged as part of the loan
agreement. Ball U.S.’s offer was conditional upon it obtaining 100
per cent of the shares of Ball Canada. Ordinarily, in an arrangement
of this kind, the shares of the company making the arrangement have
little or no value. In this case, however, other creditors were being
paid in full and the business was to be carried on. It was understand-
able and appropriate that Ball U.S,, in assuming all of the respon-
sibilities and putting in the funds that it was obligated to do under its
offer, would want to be in full control of the company. The rights of
Onex as against Ball U.S. are not affected by my approving the com-
promise plan and ordering the shares to be transferred to Ball U.S.,
since any rights that Onex has under any agreements with Ball U.S.
are not being altered, amended or considered as part of these proceed-
ings. In order to comply with the terms of the proposal and the Ball
U.S. offer, it was necessary to have the shares conveyed immediately

_and to implement this conveyance of the collateral security held, I
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made an order abridging the notice period provided in 5. 63(4) of the
PPSA. On the date of closing of the term secured compromise with
respect to the transfer of the shares of Ball Canada held as security for
the guarantee of Ball Holdings pursuant to s. 70 of the PPSA, and pur-
suant to s. 67 of the PPSA, I authorized and approved the transfer by
Citibank Canada as agent of all the right, title to, and interest in the
shares of Ball Canada to Ball Corp. pursuant to the term secured com-
promise. I also relieved the agent from further compliance with Pt. V
of the PPSA. ,
I endorsed the record on April 11 as follows:

“In my view the beneficial owners of the security are each en-
titled to vote their percentage interest. On that basis the vote in
favour of the proposal has exceeded the necessary number and
value required. Accordingly, the order is to issue in the form
approved.”

The evidence before me demonstrated overwhelmingly that it
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was in the interest of all of the creditors that the proposal be approved.
While it was extraordinary that ordinary creditors be paid in full while
secured creditors received only part payment, there was no alternative.
This was confirmed by the overwhelming support of the proposal
from the creditors, with the notable exception of Chase Manhattan,
The evidence put before me with regard to the proposal and the fact
that the proposal was in the best interests of all of the creditors was
confirmed by the large number of representatives of financial institu-
tions, officers and directors of same who attended the meeting and
voted so overwhelmingly in favour of the compromise. The wishes of
these sophisticated financiers should not lightly be discarded by the
Court. Accordingly, the compromise plan was approved and im-
plemented even under the most unusual circumstances and time con-
straints that existed.

Order accordingly.
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Case Name:

Tiger Brand Knitting Co. (Re)

IN THE MATTER OF The Companies' Creditors Arrangement
Act, R.S.C. 1985, ¢. C-36, as amended
AND IN THE MATTER OF a plan of compromise or arrangement
of Tiger Brand Knitting Company Limited, applicants

[2005] O.J. No. 1259
[2005] O.T.C. 238
9 C.B.R. (5th) 315
138 A.C.W.S. (3d) 221
2005 CarswellOnt 1240

Court File No. 04-CL-5532

Ontario Superior Court of Justice
C.L. Campbell J.

Heard: April 1, 2005.
Judgment: April 5, 2005.

(43 paras.)

Insolvency law -- Practice -- Proceedings in bankruptcy -- Jurisdiction of courts -- Orders.

Application by Tiger Brand Knitting and the Monitor, RSM Richter, for a 15-day extension of time
to present an offer to the court for the sale of the business and assets of Tiger Brand. Tiger Brand
was under CCAA protection and in the midst of a court-ordered sale process. A potential purchaser
came forward, but the major secured creditor, GMAC, and Tiger Brand's union, the USWA, be-
lieved that a superior offer was available. Accordingly, the deadline for the sale process was ex-
tended. At the date of the hearing, two potential purchasers executed non-binding agreements and
the Monitor sought an extension to finalize a third bid. The union sought a condition that the Moni-
tor be directed to negotiate with other potential parties before the acceptance of a bid, and a condi-
tion that the purchaser provide the opportunity of some or all of the jobs occupied by the union. The



Page 2

potential third bidder provided the possibility for preservation of some employment. The Monitor
submitted that adding conditions to the grant of extension would undermine and violate the process.

HELD: Application allowed. There was no accepted offer before the court for approval and the ac-
tions of the Monitor in soliciting a third bid were appropriate. No conditions were warranted at this
stage of the sale process. It was necessary to the administration of the CCAA to honour the terms of
the current process. To effectively re-open the offering process would amount to unfairness and fa-
vour the interests of the union over other stakeholders.

Statutes, Regulations and Rules Cited:
Bankruptcy and Insolvency Act.

Companies' Creditors Arrangement Act.

Counsel:

Scott A. Bomhof, for the Monitor RSM Richter Inc.

Orestes Pasparakis, for GMAC Commercial Finance Corporation-Canada.
Sean Dewart for the USWA.

Renée B. Brosseau, for Tiger Brand Knitting Company Limited.

Steven L. Graff, for Geetex Global Sourcing Inc.

Christopher Besant, for Joan Fisk.

Fred Myers, for the prospective purchaser.

Hugh Mackenzie, for Andrew Warnock and James Warnock.

Leonard Alksnis, for the majority of the members of the Board.

REASONS FOR DECISION

1 C.L. CAMPBEL.L J.:-- Tiger Brand Knitting Company Limited ("the Applicant") and RSM
Richter Inc. ("the Monitor") seek an extension of the time within which to present an offer to the
Court for the sale of the business and assets of the Applicant.

2 The extension of up to 15 days is not opposed. Counsel on behalf of the United Steel Workers
of America ("USWA") urges the Court to add a condition to the granting of any extension, namely,
that the Monitor be directed not to accept a bid offer that it has received and to negotiate with an-
other party that may make an offer.

3 USWA seeks to add the condition with the prospect that a new offer, if it comes forward,
would provide the opportunity of some or all of the 200 jobs now occupied by its members at the
Applicant's facility in Cambridge.

4 Very simply, it is urged that the broad considerations available to the Court to provide reme-
dy under The Companies' Creditors Arrangement Act ("CCAA") permit the Court to take into ac-
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count and balance the interests of all stakeholders, not just those of a purchaser who would provide
the greatest immediate monetary recovery to a secured creditor.

Background Facts

5 On August 30, 2004, the Applicant filed for, and obtained, protection from its creditors under
the CCAA pursuant to the "Initial Order." The stay of proceedings was initially for a period of 30
days and since September 29, 2004, has been extended on a number of occasions, the last being
March 15, 2005.

6 Tiger Brand, which is in the business of design and manufacture of casual clothing, has been

subject to the impact of globalization, which has seen cheaper goods manufactured abroad displace

domestic production. This, together with the rise of the Canadian dollar relative to the United States
dollar, has resulted in a deterioration of financial performance.

7 The impact will particularly felt by the employees in head office and manufacturing facilities
in Cambridge, Ontario, but as well by the Company's three retail outlets.

8 From the commencement of its involvement, the Monitor has recognized that a so-called
multi-track process provided the only realistic opportunity to maximize stakeholder returns. As set
out in the Monitor's First Report, these included (a) soliciting offers for the business and assets; (b)
considering shareholders' restructuring plans; (c) the liquidation value of assets; and (d) assisting in
identification of potential investors.

9 Subject to comments below, none of the interested parties has taken the position that the
Monitor has not reasonably or appropriately carried out its duties in accordance with Court Orders.

10 By this Court's Order of September 13, 2004, a Sale Process was approved, as it was recog-
nized that a sale of assets rather than a restructuring of the Company was the more likely result of
the ongoing effort.

11 The marketing process was extended and by Order of November 3, 2004, amended as set
out in that Order with the explanation and rationale for it contained in the Monitor's Fifth Report to
the Court dated January 11, 2005:

- The Monitor originally identified a sale transaction with Geetex which, at
the time, provided the highest value to the stakeholders and had the great-
est probability of closing. Importantly, the Geetex offer was premised on
an asset acquisition which would likely result in Geetex carrying on an
importing operation; and, as such, an orderly wind-down and termination
of the Company's manufacturing and possibly other operations in Cam-
bridge, Ontario;

- Geetex agreed that its offer would be a "stalking horse" in the amended
sale process. Parties interested in purchasing the Assets for an amount
greater than the Geetex stalking horse bid had to submit offers by a No-
vember 12, 2004 deadline;

12 A deadline of November 12, 2004 was set for the receipt of offers pursuant to the Amended
Sale Process, the short time period being considered necessary due to a belief by, among others,
Geetex that, "if a transaction was not consummated in short order, the assets and the business of
Tiger Brand generally would deteriorate significantly and rapidly in value."
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13 Apparently, both the major secured creditor GMAC and the Union were of the view that
superior offers were available, the process was extended and in early January 2005, a "stay fee" was
negotiated between the Monitor and Geetex, whereby Geetex kept its offer open to February 15,
2005.

14 Geetex takes the position that there has not been until most recently an offer superior to its
and that either the new offer from a new purchaser of assets should be accepted and closed, or
Geetex's offer accepted and completed, or it be paid the break fee plus costs.

15 As of the time of its Sixth Report, the Monitor had executed non-binding non-exclusive
memoranda of understanding with two prospective purchasers and looked forward to one or both of
the parties presenting a final form of asset purchase agreement for consideration.

16 Since that time, the Monitor has been negotiating an agreement with one prospective pur-
chaser, which is expected to be finalized and executed shortly. Hence the request for an extension to
April 15, 2005.

17 The affidavit material filed on behalf of USWA identifies a potential bidder, which, if suc-
cessful, would provide the opportunity for preservation of some employment in Cambridge.

18 In effect, USWA complains that the Monitor will not now consider and negotiate an offer
from this bidder, which effectively eliminates the possibility of saving employment in Cambridge.

19 The Monitor reports in its Seventh Report that efforts to identify going-concern purchasers
that would preserve employment at Cambridge have been unsuccessful.

20 The position of the Monitor, supported by the major secured creditor, Geetex and the pro-
spective purchaser, is that to add a condition to the grant of extension would undermine and violate
the process that has been followed to date.

Analysis & Law

21 Two principles involving the Court's jurisdiction and discretion are urged, one by USWA
and another by those who oppose an extension of the time to complete a plan on terms.

22 USWA submits that the broad discretion given to the Court to take into account the interests
of all stakeholders not just secured creditors, directs that in these circumstances, every reasonable
consideration be given to the saving of jobs and of the Company to operate as an entity.

23 Mr. Dewart submits that the broad and flexible discretion given to the Court under the
CCAA favours any reasonable effort to preserve the business under a restructuring as opposed to a
liquidation, which is more properly achieved under the BIA.

24 The balancing effort, it is suggested, should allow those stakeholders who wish to achieve
continuance of the enterprise every reasonable opportunity to do so and in this case, the only way to
do so is to require the Monitor to not accept an offer to purchase assets until it at least considers a
bid from an entity that might allow continuance of at least some of the business.

25 The Court of Appeal for Ontario rendered a decision on March 31, 2005 dealing with the
issue of removal of directors in the context of a CCAA proceeding.

26 In Re Stelco Inc and others, [2005] O.J. No. 1171, the reasons of Blair J. for the Court con-
sidered the extent to which the Court's "inherent jurisdiction" and "discretion" under the CCAA
might be involved to provide the remedy sought.
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27 After adopting the observation from I.H. Jacob's "The Inherent Jurisdiction of the Court"
(1970), 23 Current Legal Problems at p. 2, that there is a vital distinction between jurisdiction and
discretion that must be observed, he went on to say at paragraph 38:

[38] I do not mean to suggest that inherent jurisdiction can never apply in a
CCAA context. The court retains the ability to control its own process, should the
need arise. There is a distinction, however -- difficult as it may be to draw -- be-
tween the court's process with respect to the restructuring, on the one hand, and
the course of action involving the negotiations and corporate actions accompa-
nying them, which are the company's process, on the other hand. The court
simply supervises the latter process through its ability to stay, restrain or prohibit
proceedings against the company during the plan negotiation period "on such
terms as it may impose." Hence the better view is that a judge is generally exer-
cising the court's statutory discretion under s. 11 of the Act when supervising a
CCAA proceeding. [Footnote omitted]

28 At paragraph 39, in commenting on the discretion of a judge under s. 11 of the CCAA to,
among other things, stay, restrain further proceedings or prohibit actions against the Company act-
ing in good faith and with due diligence, Blair J.A. went on to say:

In my view, the s. 11 discretion -- in spite of its considerable breadth and flexi-
bility -- does not permit the exercise of such a power in and of itself.

29 Paragraph 44 reads:

[44] What the court does under s. 11 is to establish the boundaries of the playing
field and act as a referee in the process. The company's role in the restructuring,
and that of its stakeholders, is to work out a plan or compromise that a sufficient
percentage of creditors will accept and the court will approve and sanction. The
corporate activities that take place in the course of the workout are governed by
the legislation and legal principles that normally apply to such activities. In the
course of acting as referee, the court has great leeway, as Farley J. observed in
Lehndorff, 17 C.B.R. (3d) 24, supra, at para 5, "to make order[s] so as to effec-
tively maintain the status quo in respect of an insolvent company while it at-
tempts to gain the approval of its creditors for the proposed compromise or ar-
rangement which will be to the benefit of both the company and its creditors".
But the s. 11 discretion is not open-ended and unfettered. Its exercise must be
guided by the scheme and object of the Act and by the legal principles that gov-
ern corporate law issues. ...

30 This leads to the principle relied on by those who oppose the extension on conditions that
would favour a new offer.

31 The principle is that process that has been put in place for receiving offers in respect of ei-
ther the business as a going concern or of its assets, should be honoured. The process is integral to
the administration of statutes such as the BIA and the CCAA.
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32 Royal Bank v. Soundair Corp (1991), 7 C.B.R. (3d) 1 is a decision of the Court of Appeal
for Ontario. At issue was the power of the Court to review a decision of a receiver to approve one
offer over another for the sale of an airline as a going concern.

33 At paragraph 42, Galligan J.A. for the majority (himself and McKinlay J.A.) said:

While it is accepted that the primary concern of a receiver is the protecting of the
interests of the creditors, there is a secondary but very important consideration,
and that is the integrity of the process by which the sale is effected.

34 At paragraph 16, the statement made by Anderson J. in Crown Trust Co. v. Rosenberg
(1986), 60 O.R. (2d) 87 at p. 92 was adopted and the duties of the Court summarized as follows:

1. It should consider whether the receiver has made a sufficient effort to get
the best price and has not acted improvidently.

2. It should consider the interests of all parties.

3. It should consider the efficacy and integrity of the process by which offers
are obtained.

4. It should consider whether there has been unfairness in the working out of
the process.

35 To my mind, those same duties of the Court are implicit in a marketing and sale process
pursuant to Court Order under the CCAA.

36 There is nothing in the material before me or in the submissions of Mr. Dewart that suggest
that any of those duties have to date been breached by the Monitor in the negotiation or offer pro-
cess.

37 At this point in time, I am of the view that to allow the offering process to in effect be
re-opened by enjoining the Monitor from completing a proposed transaction would amount to an
unfairness in the working out of the process to the prospective purchaser, to Geetex and to GMAC
the secured creditor. As well, it would interfere with the efficacy and integrity of the process and
prefer the interests of one party (the USWA, albeit an important one) over others. As noted at para-
graph 46 of Soundair

[46] It is my opinion that the court must exercise extreme caution before it inter-
feres with the process adopted by a receiver to sell an unusual asset. It is im-
portant that prospective purchasers know that, if they are acting in good faith,
bargain seriously with a receiver and enter into an agreement with it, a court will
not lightly interfere with the commercial judgment of the receiver to sell the asset
to them.

38 This is not to suggest that the interests urged by the USWA would be without remedy in ap-
propriate circumstances.

39 The dissent of Goodman J.A. in Soundair was really on the factual side, as he concluded that
in his view, the conditional offer accepted by the Receiver in that case was "...an improvident
one..." [at paragraph 118.]
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40 In this case, there is no accepted offer before the Court for approval. When there is, should
there be another offer that would meet the test of rendering the accepted offer improvident, the
Court can and perhaps should intervene.

41 Until that occurs, I do not conclude on the facts before me, that the Monitor has acted im-
providently in failing to negotiate with a party who did not bring forward an offer capable of ac-
ceptance within the process set out in the previous Order of the Court. The actions of the Monitor
appear entirely appropriate.

42 For the above reasons, the motion to extend the time within which to present an offer for
sale of the business and assets of the Applicant is extended to April 15, 2005 or such earlier date as
may be appropriate without the condition as sought by the USWA.

43 If it is necessary to deal with any issue of costs, they may be spoken to at a 9:30 appoint-
ment.

C.L. CAMPBELL J.
cp/e/qlamb/glkjg
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Case Name:
Brainhunter Inc. (Re)

IN THE MATTER OF the Companies' Creditors Arrangement Act,
R.S.C. 1985, c. C-36, as amended
AND IN THE MATTER OF a Plan of Compromise or Arrangement of
Brainhunter Inc., Brainhunter Canada Inc., Brainhunter
(Ottawa) Inc., Protec Employment Services Ltd., Treklogic
Inc., Applicants

[2009] O.J. No. 5578
62 C.B.R. (5th) 41
2009 CarswellOnt 8207

Court File No. 09-8482-00CL

Ontario Superior Court of Justice
Commercial List

G.B. Morawetz J.

Heard: December 11, 2009.
Judgment: December 18, 2009.

(25 paras.)

Bankruptcy and insolvency law -- Companies' Creditors Arrangement Act (CCAA) matters -- Com-
promises and arrangements -- Motion by the debtors for an extension of the stay period, approval of
the bid process and approval of the stalking horse plan of arrangement allowed -- Proposed pur-
chaser under the stalking horse was an insider and a related party -- Applicants proposed to sell
business as a going concern -- A sales transaction was warranted at this time and that the sale
would be of benefit to the economic community -- No creditor opposed sale.

Motion by the debtors for an extension of the stay period, approval of the bid process and approval
of the stalking horse plan of arrangement. The applicants submitted that, absent the certainty that
the applicants' business would continue as a going concern which was created by the stalking horse
plan and the bid process, substantial damage would result to the applicants' business due to the po-
tential loss of clients, contractors and employees. The proposed purchaser under the stalking horse
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was an insider and a related party. A Special Committee, the advisors, the key creditor groups and
the Monitor all supported the applicants' process.

HELD: Motion allowed. The bid process and the stalking horse were approved. There was a dis-
tinction between the approval of the sales process and the approval of a sale. The applicants estab-
lished that a sales transaction was warranted at this time and that the sale would be of benefit to the
economic community. No better alternative had been put forward. In addition, no creditor had come
forward to object to a sale of the business. It was not appropriate or necessary for the court to sub-
stitute its business judgment for that of the applicants. The applicants were acting in good faith and
with due diligence and the circumstances made the granting of an extension appropriate.

Statutes, Regulations and Rules Cited:
Companies' Creditors Arrangement Act, R.S.C. 1985, c. C-36, s. 36

Counsel:

Jay Swartz and Jim Bunting, for the Applicants.
G. Moffat, for Deloitte & Touche Inc., Monitor.
Joseph Bellissimo, for Roynat Capital Inc.

Peter J. Osborne, for R. N. Singh and Purchaser.
Edmond Lamek, for the Toronto-Dominion Bank.
D. Dowdall, for Noteholders.

D. Ullmann, for Procom Consultants Group Inc.

ENDORSEMENT

1 G.B. MORAWETZ J.:-- At the conclusion of the hearing on December 11, 2009, I granted
the motion with reasons to follow. These are the reasons.

2 The Applicants brought this motion for an extension of the Stay Period, approval of the Bid
Process and approval of the Stalking Horse APA between TalentPoint Inc., 2223945 Ontario Ltd.,
2223947 Ontario Ltd., and 2223956 Ontario Ltd., as purchasers (collectively, the "Purchasers") and
each of the Applicants, as vendors.

3 The affidavit of Mr. Jewitt and the Report of the Monitor dated December 1, 2009 provide a
detailed summary of the events that lead to the bringing of this motion.

4 The Monitor recommends that the motion be granted.

5 The motion is also supported by TD Bank, Roynat, and the Noteholders. These parties have
the significant economic interest in the Applicants.

6 Counsel on behalf of Mr. Singh and the proposed Purchasers also supports the motion.
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7 Opposition has been voiced by counsel on behalf of Procom Consultants Group Inc., a busi-
ness competitor to the Applicants and a party that has expressed interest in possibly bidding for the
assets of the Applicants.

8 The Bid Process, which provides for an auction process, and the proposed Stalking Horse
APA have been considered by Breakwall, the independent Special Committee of the Board and the
Monitor.

9 Counsel to the Applicants submitted that, absent the certainty that the Applicants' business
will continue as a going concern which is created by the Stalking Horse APA and the Bid Process,
substantial damage would result to the Applicants' business due to the potential loss of clients, con-
tractors and employees.

10 The Monitor agrees with this assessment. The Monitor has also indicated that it is of the
view that the Bid Process is a fair and open process and the best method to either identify the Stalk-
ing Horse APA as the highest and best bid for the Applicants' assets or to produce an offer for the
Applicants' assets that is superior to the Stalking Horse APA.

11 It is acknowledged that the proposed purchaser under the Stalking Horse APA is an insider
and a related party. The Monitor is aware of the complications that arise by having an insider being
a bidder. The Monitor has indicated that it is of the view that any competing bids can be evaluated
and compared with the Stalking Horse APA, even though the bids may not be based on a standard
template.

12 Counsel on behalf of Procom takes issue with the $700,000 break fee which has been pro-
vided for in the Stalking Horse APA. He submits that it is neither fair nor necessary to have a break
fee. Counsel submits that the break fee will have a chilling effect on the sales process as it will re-
quire his client to in effect outbid Mr. Singh's group by in excess of $700,000 before its bid could
be considered. The break fee is approximately 2.5% of the total consideration.

13 The use of a stalking horse bid process has become quite popular in recent CCAA filings. In
Re Nortel Networks Corp. [2009] O.J. No. 3169, I approved a stalking horse sale process and set out
four factors (the "Nortel Criteria") the court should consider in the exercise of its general statutory
discretion to determine whether to authorize a sale process:

(a) Is asale transaction warranted at this time?

(b)  Will the sale benefit the whole "economic community"?

(¢) Do any of the debtors' creditors have a bona fide reason to object to a sale of the
business?

(d) Isthere a better viable alternative?

14 The Nortel decision predates the recent amendments to the CCAA. This application was
filed December 2, 2009 which post-dates the amendments.

15 Section 36 of the CCAA expressly permits the sale of substantially all of the debtors' assets
in the absence of a plan. It also sets out certain factors to be considered on such a sale. However, the
amendments do not directly assess the factors a court should consider when deciding to approve a
sale process.

16 Counsel to the Applicants submitted that a distinction should be drawn between the approval
of a sales process and the approval of an actual sale in that the Nortel Criteria is engaged when con-
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sidering whether to approve a sales process, while s. 36 of the CCAA is engaged when determining
whether to approve a sale. Counsel also submitted that s. 36 should also be considered indirectly
when applying the Nortel Criteria.

17 I agree with these submissions. There is a distinction between the approval of the sales pro-
cess and the approval of a sale. Issues can arise after approval of a sales process and prior to the ap-
proval of a sale that requires a review in the context of s. 36 of the CCAA. For example, it is only
on a sale approval motion that the court can consider whether there has been any unfairness in the
working out of the sales process.

18 In this case, the Special Committee, the advisors, the key creditor groups and the Monitor all
expressed support for the Applicants' process.

19 In my view, the Applicants have established that a sales transaction is warranted at this time
and that the sale will be of benefit to the "economic community". I am also satisfied that no better
alternative has been put forward. In addition, no creditor has come forward to object to a sale of the
business.

20 With respect to the possibility that the break fee may deter other bidders, this is a business
point that has been considered by the Applicants, its advisors and key creditor groups. At 2.5% of
the amount of the bid, the break fee is consistent with break fees that have been approved by this
court in other proceedings. The record makes it clear that the break fee issue has been considered
and, in the exercise of their business judgment, the Special Committee unanimously recommended
to the Board and the Board unanimously approved the break fee. In the circumstances of this case, it
is not appropriate or necessary for the court to substitute its business judgment for that of the Ap-
plicants.

21 For the foregoing reasons, I am satisfied that the Bid Process and the Stalking Horse APA
be approved.

22 For greater certainty, a bid will not be disqualified as a Qualified Bid (or a bidder as a Qual-
ified Bidder) for the reason that the bid does not contemplate the bidder offering employment to all
or substantially all of the employees of the Applicants or assuming liabilities to employees on terms
comparable to those set out in s. 5.6 of the Stalking Horse Bid. However, this may be considered as
a factor in comparing the relative value of competing bids.

23 The Applicants also seek an extension of the Stay Period to coincide with the timelines in
the Bid Process. The timelines call for the transaction to close in either February or March, 2010
depending on whether there is a plan of arrangement proposed.

24 Having reviewed the record and heard submissions, I am satisfied that the Applicants have
acted, and are acting, in good faith and with due diligence and that circumstances exist that make
the granting of an extension appropriate. Accordingly, the Stay Period is extended to February 8§,
2010.

25 An order shall issue to give effect to the foregoing.
G.B. MORAWETZ J.
cp/e/qlrkg/qljxr/qlaxw/qlcas
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