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I.

INTRODUCTION

1.

On March 31, 2010 (the “Date of Receivership”), FTI Consulting Canada Inc.
was appointed as receiver (the “Receiver”) of all of the assets, undertakings and
properties of Skyservice Airlines Inc. (“Skyservice”) pursuant to the order of the
Honourable Mr. Justice Gans (the “Receivership Order”) granted upon the
application of Thomas Cook Canada Inc. pursuant to section 243(1) of the
Bankruptcy and Insolvency Act (Canada) and section 101 of the Courts of Justice
Act (Ontario).

2.

On June 2, 2011, the Receiver filed its tenth report (the “Tenth Report”) in
relation to the claim advanced by Sunwing Tours Inc. (now Sunwing Vacations
Inc.) (“Sunwing”), including possible proprietary or trust claims, in respect of
funds held by the Receiver (the “Sunwing Claim”). In the Tenth Report, the
Receiver provided its analysis of the validity of the trust aspect of the Sunwing
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Claim, and sought an order, among other things, declaring that the amounts
claimed in the Sunwing Claim are not subject to a proprietary or trust interest as
alleged by Sunwing.
3.

Since delivering the Tenth Report, the Receiver has engaged in further
discussions with Sunwing and has responded to questions posed to it by Sunwing.
The purpose of this report is to provide the Court with an update of the current
position of the parties in relation to the trust aspect of the Sunwing Claim and to
provide the Court with the Receiver’s responses to the written questions posed to
it by Sunwing.

II.

TERMS OF REFERENCE

6.

In preparing this report, the Receiver has relied upon unaudited financial
information of Skyservice, Skyservice’s books and records, certain financial
information prepared by Skyservice and discussions with Skyservice’s
employees. The Receiver has not audited, reviewed or otherwise attempted to
verify the accuracy or completeness of the information except as specifically set
out herein. Accordingly, the Receiver expresses no opinion or other form of
assurance on the information contained in this report or relied on in its
preparation.

7.

The information and advice described in this Report as being provided to the
Receiver by McCarthy Tétrault LLP (the “Receiver’s Counsel”) has been
provided to the Receiver to assist it in considering its course of action and is not
intended as legal or other advice to, and may not be relied upon by, any other
stakeholder.

8.

This report discusses the proprietary or trust aspect of the Sunwing Claim. The
Receiver reserves the right to disallow and contest the validity and quantum of
any amount claimed by Sunwing, including the Sunwing Claim, separate and
apart from the proprietary or trust aspects. The discussion in this report does not
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constitute acceptance by the Receiver that Sunwing has a claim against
Skyservice for any amounts whatsoever as part of the claims process.
9.

Unless otherwise stated, all monetary amounts contained herein are expressed in
Canadian Dollars. Capitalized terms not otherwise defined are as defined in the
Receivership Order or the Receiver’s Reports.

III.

THE SUNWING CLAIM

10.

As set out in the Receiver’s Tenth Report, Sunwing initially alleged that at least
$7,200,000 had been provided by Sunwing to Skyservice on account of services
that had not been provided by Skyservice before the receivership and alleged that
such funds “are subject to Sunwing’s interest, including without limitation a
proprietary or trust interest, do not form part of the Skyservice estate and are not
subject to any court ordered charges or other security.”

11.

As an interim measure, to ensure there was money available to fund the
continuing activities in the receivership (given the amount of the Sunwing Claim
relative to the funds on hand in the receivership), the Receiver and Sunwing
entered into a letter agreement dated April 8, 2010 (executed by counsel to
Sunwing on behalf of Sunwing on April 9, 2010) in which Sunwing and the
Receiver agreed, among other things, that:
(i)

notwithstanding the Sunwing Claim, the Receiver could continue to spend
Skyservice funds held or received in the future by the Receiver unless and
until Sunwing obtained a final court order on not less than seven days
notice to the Receiver declaring Sunwing’s ownership interest in all or
some of the funds; and

(ii)

until further order of the Court, the Receiver would keep segregated
$2,329,473 of the funds of Skyservice and segregate any deposits
recovered from suppliers or service providers that were held by such
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12.

As set out in the Tenth Report, the Sunwing Claim was divided into four
categories: General Invoice Amounts, Third Party Invoice Amounts, Third Party
Deposits, and Damages.

13.

As a result of various discussions and the exchange of information between the
Receiver and Sunwing, Sunwing has now narrowed its claim to the amounts
previously claimed in the General Invoice Amounts category. Specifically,
Sunwing claims it pre-paid for services that were not delivered prior to the
receivership and that those funds were held in trust for Sunwing. Sunwing claims
$2,329,473 is subject to an “actual” trust and $3,513,450.08 (which includes and
is duplicative of the amount claimed in the “actual” trust) is subject to a
constructive trust.

14.

Sunwing’s claim includes (i) $1,064,367.04 relating to Skyservice invoice REV005130; and (ii) $2,449,083.04 relating to Skyservice invoice REV-005146,
amounts that Sunwing says were “paid to Skyservice for a specific purpose, being
the charter flight services between March 27 and April 2, 2010” and “between
April 3 and April 9, 2010”.

15.

Sunwing clarified that its trust claim relating to these general invoice amounts is
two-fold:
(a)

Sunwing claims that $2,329,473 of the above-described invoice
amounts were segregated by Skyservice and therefore held in an
“actual” trust for the benefit of Sunwing;

(b)

Sunwing claims that $3,513,450.08 (which amount includes and is
duplicative of the claim for $2,329,473 in (a), above), is held in a
constructive trust for the benefit of Sunwing, with the constructive
trust imposed to remedy an alleged unjust enrichment as follows:
Skyservice was enriched by the above-described amounts,
Sunwing was correspondingly deprived, and there was no juristic

-5-

reason for the enrichment due to the appointment of the Receiver
and Skyservice’s failure “to provide the flights pre-paid for”.

IV.

ANSWERS TO SUNWING QUESTIONS

16.

Sunwing delivered a series of questions to the Receiver in relation to the
narrowed Sunwing Claim. Attached hereto as Schedule “A” is a copy of the
response delivered by the Receiver to Sunwing.

V.

SUMMARY

17.

The Receiver’s discussion of the Sunwing Claim, including the portions of the
Sunwing Claim still at issue, is found in the Tenth Report. In summary, Sunwing
has asked the Receiver to conclude that Sunwing has a trust or other ownership
interest in the $2,329,473 that has been segregated and in the additional
$1,183,977.08 over which it claims a constructive trust; however, based on its
review of the available information to date, and discussions with Receiver’s
Counsel, the Receiver is unable to do so. As a result, the Receiver seeks an order
that, as provided in the Sunwing Letter Agreement, it may spend or distribute all
funds without regard to the Sunwing Claim and an order determining that the
amounts claimed in the Sunwing Claim are not subject to a proprietary or trust
interest as alleged by Sunwing.

18.

Sunwing recently delivered a Cross-Motion Record seeking a declaration that the
$2,329,473 is subject to an actual trust in favour of Sunwing and an order
imposing a constructive trust in the amount of $1,183,977.08 and directing the
Receiver to pay that amount to Sunwing. In the alternative, Sunwing seeks an
order imposing a constructive trust over the entire $3,513,450.08 and directing the
Receiver to pay that amount to Sunwing.
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The Receiver respectfully submits to the Court this, its Thirteenth Report.
Dated this 31st day of January, 2012.
FTI Consulting Canada Inc.
in its capacity as receiver of
Skyservice Airlines Inc.
and not in its personal or corporate capacity

Nigel D. Meakin
Senior Managing Director
11113234

Jamie T Engen
Managing Director

Appendix A
RECEIVER’S ANSWERS TO WRITTEN QUESTIONS
FROM SUNWING

