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Court File No. CV-10-8647-00CL 
Court File No. 31-OR-207744-T 

 
 

ONTARIO 
SUPERIOR COURT OF JUSTICE 

(COMMERCIAL LIST) 
 

 
IN THE MATTER OF THE RECEIVERSHIP OF SKYSERVICE AIRLINES INC. 

 
Between 

 
Thomas Cook CANADA INC. 

Applicant 
- and - 

 
SKYSERVICE AIRLINES INC. 

Respondent 
 

FOURTEENTH REPORT  
TO THE COURT SUBMITTED BY 
FTI CONSULTING CANADA INC. 
IN ITS CAPACITY AS RECEIVER 

 
 

INTRODUCTION 

1. On March 31, 2010 (the “Date of Appointment”), FTI Consulting Canada Inc. (“FTI”) 

was appointed as receiver (the “Receiver”) of all of the assets, undertakings and properties of 

Skyservice Airlines Inc. (“Skyservice”) pursuant to the order of the Honourable Mr. Justice 

Gans (the “Receivership Order”) granted upon the application of Thomas Cook Canada Inc. 

(“Thomas Cook”) pursuant to section 243(1) of the Bankruptcy and Insolvency Act R.S.C. 1985 

c. B-3 as amended (the “BIA”) and section 101 of the Courts of Justice Act R.S.O. 1990 c.43 as 

amended. 

2. To date, the Receiver has filed a number of reports including, most recently, its 

Thirteenth Report.  The purpose of this, the Receiver’s Fourteenth Report, is to update the 

Court and provide additional information in relation to a motion brought by International Lease 
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Finance Corporation (“ILFC”) to substitute itself for Sunwing Tours Inc. (“Sunwing”) and 

Thomson Airways Limited (“Thomson”) in the bankruptcy application commenced on June 16, 

2010 (the “Bankruptcy Application”) and to seek an order that Skyservice be adjudged 

bankrupt and FTI appointed as bankruptcy trustee, among other things (the “Bankruptcy 

Order”).    

TERMS OF REFERENCE 

3. In preparing this report, the Receiver has relied upon Skyservice’s books and records, 

certain financial information prepared by Skyservice and discussions with Skyservice’s 

employees.  The Receiver has not audited, reviewed or otherwise attempted to verify the 

accuracy or completeness of the information. Accordingly, the Receiver expresses no opinion or 

other form of assurance on the information contained in this report or relied on in its preparation.   

4. Unless otherwise stated, all monetary amounts contained herein are expressed in 

Canadian Dollars. Capitalized terms not otherwise defined are as defined in the Receivership 

Order or the Receiver’s Reports. 

BACKGROUND  

5. By order of the Honourable Justice Gans dated March 31, 2010 (the “Receivership 

Order”), FTI Consulting Inc. (the “Receiver”) was appointed receiver of all of the assets, 

undertakings and properties of Skyservice.  On that day, Skyservice ceased operations. 

6. On June 16, 2010, Sunwing obtained an order lifting the stay of proceedings for the 

purpose of allowing Sunwing to commence the Bankruptcy Application against Skyservice and 

to adjourn the hearing of the Bankruptcy Application sine die. Attached as Appendix “A” is the 

Order dated June 16, 2010, which stipulates that no further steps were to be taken to obtain a 

bankruptcy order without the prior written consent of the Receiver or further order of the Court. 
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7. The affidavit of Mark Williams, sworn on June 14, 2010 in support of the motion to lift the 

stay to commence the Bankruptcy Application, provides that the purpose of the Bankruptcy 

Application was to establish the date of the initial bankruptcy event for the purposes of the BIA 

and to avail itself of rights and remedies under the BIA.  Attached as Appendix “B” is a copy of 

the Affidavit of Mark Williams. 

8. In its application, Sunwing proposed FTI as Trustee in Bankruptcy in the event a 

Bankruptcy Order was later granted. 

9. On June 30, 2010, the Sunwing Order was amended to add Thomson Airways Limited 

(“Thomson”) as a creditor to the Bankruptcy Application. Attached as Appendix “C” 

10. The Receiver discussed with counsel for Sunwing and Thomson the importance of 

providing for coordination of the receivership and bankruptcy, including maintaining and 

preserving the claims process conducted in the receivership and avoiding unnecessary cost, 

duplication of work, and confusion among creditors.  The Receiver worked with counsel for 

Sunwing and Thomson to create an appropriate draft order; however, to date, no further steps 

have been taken by Sunwing or Thomson to proceed with the Bankruptcy Application.  

11. Sunwing had advised the Receiver that it wished to wait until after the hearing of its 

motion asserting a trust claim (the “Sunwing Trust Motion”).  That motion was scheduled to be 

heard February 13, 2012 but was adjourned to May 14, 2012 to enable the parties to obtain 

further evidence. 

12. Following the adjournment of the Sunwing Trust Motion, the Receiver encouraged 

Sunwing to continue with the Bankruptcy Application in advance of the hearing for the Sunwing 

Trust Motion. 
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13. The Receiver discussed with counsel for Sunwing and Thomson that, as the Receiver 

previously reported in its Eleventh Report, in the course of its review of documents and 

communications as part of its duties as receiver, the Receiver identified issues that could 

potentially be of interest to a bankruptcy trustee and form the basis for a claim by a bankruptcy 

trustee pursuant to its rights and remedies under the BIA.   

14. Among the transactions that the Receiver has identified to date that could potentially 

form the basis for a claim by a bankruptcy trustee pursuant to its rights and remedies under the 

BIA and, at minimum, warrant further investigation by the bankruptcy trustee, are the following: 

(a) amounts paid to Gibralt Capital Corporation, a private investment company that 

indirectly acquired a majority interest in the Skyservice chartered airline business 

on October 19, 2007 (according to the affidavit of Karim Nensi, sworn in support 

of the initial receivership application), which may potentially have been paid in 

relation to unearned management fees (in the range of approximately $4 million, 

subject to further investigation); and 

(b) amounts paid to senior executives of Skyservice (in the range of $400,000, 

subject to further investigation). 

15. In addition, as reported in the Receiver’s Tenth Report, dated June 2, 2011 delivered in 

relation to the Sunwing Trust Motion, if an express trust is found in favour of Sunwing (which 

has not occurred to date), the transfer of such funds may also constitute a reviewable 

transaction: 

“In anticipation of the receivership, an amount equivalent to a Sunwing payment 
was transferred to a second Skyservice account, along with certain other 
amounts.  This was done by Skyservice on a unilateral basis and there is no trust 
document (unlike other trusts created by Skyservice, which were clearly 
documented) and no clear evidence of an intention on the part of Skyservice to 
create a trust for the benefit of Sunwing.  If there had been evidence of such an 
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intention, the Receiver would have to consider further whether fraudulent 
conveyance and preference issues arise as a result.” [emphasis added] 

16. In its discussions with counsel for Sunwing and Thomson, the Receiver encouraged 

them to continue the Bankruptcy Application since doing so would result in the appointment of a 

bankruptcy trustee that would have the authority to conduct assessments of such transactions 

and, if considered advisable, commence proceedings pursuant to section 95 and/or section 96 

of the BIA (since such claims are claims of the trustee in bankruptcy and not of a receiver). 

17. On March 26, 2012, counsel for Sunwing and Thomson informed counsel for the 

Receiver that they were not prepared to proceed with the Bankruptcy Application at this time.  

18. The Receiver approached ILFC, another unsecured creditor, to discuss proceeding with 

the Bankruptcy Application, so that a trustee in bankruptcy could properly examine the 

transactions. 

19. On March 28, 2012, ILFC served materials in support of a motion to be substituted for 

Sunwing and Thomson in the Bankruptcy Application pursuant to section 43(13) of the BIA, 

which provides as follows: 

“If proceedings on an application have been stayed or have not been prosecuted 
with due diligence and effect, the court may, if by reason of the delay or for any 
other cause it is considered just, substitute or add as applicant any other creditor 
to whom the debtor may be indebted in the amount required by this Act and 
make a bankruptcy order on the application of the other creditor, and shall, 
immediately after making the order, dismiss on any terms that it may consider 
just the application in the stayed or non-prosecuted proceedings.” 

20. The Receiver supports the relief sought for the following reasons: 

(a) It has been nearly two years since the commencement of the Sunwing 

Bankruptcy Application. 
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(b) It is the Receiver’s opinion that the Bankruptcy Application has not proceeded 

with due diligence. 

(c) Counsel for Sunwing and Thomson have advised that they do not intend to 

proceed with the Bankruptcy Application at this time. 

(d) The potential preferences should properly be examined by a trustee in 

bankruptcy. 

(e) The Receiver considers the proposed bankruptcy order to be appropriate as it is 

designed to provide for an orderly coordination of the receivership proceedings 

and the bankruptcy proceedings.  Among other things, the proposed bankruptcy 

order provides: 

(i) the Skyservice property (the “Receivership Property”) shall vest in the 

bankruptcy trustee (the “Trustee”) subject to the rights, powers and 

authority of the Receiver in respect of such assets pursuant to the 

Receivership Order and will continue to be subject to the court-ordered 

charges created pursuant to the Receivership Order in accordance with 

its terms and any further Orders in the Receivership Proceedings; and, 

(ii) the Claims Process conducted in the Receivership pursuant to the Claims 

Procedure Order dated July 27, 2010 in the Receivership Proceedings 

(the “Claims Procedure Order”) will continue to apply with a) any person 

who filed a proof of claim in compliance with the Receivership claims 

process not required to file a proof of claim in respect of such claim in the 

Bankruptcy Proceedings; b) the Receiver continuing to allow, disallow or 

otherwise adjudicate or settle claims in accordance with the Claims 
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Procedure Order and the final determination effective and binding in the 

Bankruptcy Proceedings; and (c) any obligation of the Receiver in respect 

of any Excluded Claim (as defined in the Claims Procedure Order) 

continuing in accordance with and subject to the terms of the 

Receivership Order and other orders in the receivership, and any person 

with an Excluded Claim not required to file a proof of claim in the 

Bankruptcy Proceedings. 

21. To the extent the application as it relates to Sunwing and Thomson as applicants is 

dismissed following the addition or substitution of ILFC to the Bankruptcy Application, the 

Receiver does not oppose such relief provided it is clear that the date of the initial bankruptcy 

event for purposes of the “look-back” period in section 95 of the BIA will remain June 16, 2010, 

since that is the date of the first application for a bankruptcy order against Skyservice. 

22. Accordingly, the Receiver supports the relief sought by ILFC for: 

(a) an order substituting ILFC for Sunwing and Thomson in the Bankruptcy 

Application pursuant to section 43(13) of the BIA;  

(b) a Bankruptcy Order in the form agreed; and 

(c) such further and other relief as Counsel may advise and this Honourable Court 

may deem just. 

23. If FTI is appointed as bankruptcy trustee, it intends to seek an order, immediately 

thereafter, authorizing it to commence proceedings to challenge transactions as potential 

preferences or transfers at undervalue by way of a Notice of Application, without inspector 

approval, prior to the first meeting of creditors.  This approach will provide the most expedient 
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and immediate method to commence proceedings to ensure that rights and remedies of the 

trustee pursuant to the BIA are preserved.  

 
The Receiver respectfully submits to the Court this, its Fourteenth Report. 

Dated this 28th day of March, 2012. 

 
FTI Consulting Canada Inc. 
in its capacity as receiver of  
Skyservice Airlines Inc. 
and not in its personal or corporate capacity 
 
 
    
 
Nigel D. Meakin    Jamie T Engen 
Senior Managing Director   Managing Director 
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