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Court File No. CV-17-11846-00CL

ONTARIO
SUPERIOR COURT OF JUSTICE

(COMMERCTAL LrST)

IN THE MATTER OF THE COMPANIES' CREDITORS
ARRANGEMENT lCZ, R.S.C. 1985, c. C-36, AS AMENDED

AND IN THE MATTER OF A PLAN OF COMPROMISE OR
ARRANGEMENT OF SEARS CANADA INC., CORBEIL
ÉmcrruquE INC., s.L.H. TRANSIORT INC., THE cur [NC.,
SEARS CONTACT SERVICES INC., INITIUM LOGISTICS
SERVICES [NC., INITIUM COMMERCE LABS fNC.,INITIUM
TRADING AND SOURCING CORP., SEARS FLOOR
COVERING CENTRES INC., 173470 CANADA fNC., 2497089
ONTARIO INC., 6988741CANADA [NC., 1OOII711 CANADA
INC., 1592580 ONTARIO LIMITED, 955041 ALBERTA LTD.,
4201531 CANADA INC., 168886 CANADA INC., AND 3339611
CANADA INC.

Applicants

NOTICE OF MOTION
(Motion for Approval of Lease Termination Agreement with

RioCan Holdings (Oalrvilte Place) Inc.
Oakville Place Mall (Store #1321))

The Applicants will make a motion before a judge of the Ontario Superior Court of
Justice (Commercial List) on October 4,2017 at 10:00 a.m., or as soon after that time as the

motion can be heard, at 330 University Avenue, Toronto, Ontario.

PROPOSED METHOD OF HEARING: The motion is to be heard orally

THE MOTION IS F'OR:

l. An Order (the "Approval and Discharge Order") substantially in the form attached to

the Motion Record, inter alia:

if necessary, abridging the time for service of this Notice of Motion and the Motion

Record and dispensing with service on any person other than those served;

(a)



a

(b) approving the Lease Termination Agreement entered into as of September 27 ,2017

between Sears Canada Inc. ("Sears Canada") and RioCan Holdings (Oakville

Place) Inc. ("RioCan"), and terminating Sears Canada's right, title and interest in

and to the Lease and the Real Property Interests (as defined in the Approval and

Discharge Order) in RioCan; and

(c) sealing from the public record certain commercially-sensitive information and

documents (as described below).

2. Such further and other relief as this Court may deem just.

THE GROUNDS F'OR THE MOTION ARE:

1. The Applicants were granted protection from their creditors under the Companies'

Creditors Aruangement Act, R.S.C. 1985 c. C-36, as amended (the "CCAA") pursuant to the

Initial Order of the Ontario Superior Court of Justice (Commercial List) dated June 22, 2017 , as

amended and restated;

2. FTI Consulting Canada Inc. was appointed to act as the Monitor (the "Monitor") in the

CCAA proceeding;

Approval and Discharge Order

3. On July 13,2017, the Court approved a process (the "SISP") by which BMO Nesbitt

Burns Inc. (the "Sale Advisor") on behalf of Sears Canada and under the supervision of both the

Special Committee of the Board of Directors of Sears Canada and the Monitor sought bids and

proposals for a broad range of transaction alternatives with respect to the business, assets and/or

leases of the Applicants;

4. On September 27, 2017, Sears Canada entered into a Lease Termination Agreement in

which Sears Canada has agreed to terminate its real property interests related to Sears Canada's

lease in respect of the Oakville Place Shopping Mall (Oakville, ON);

5. The consideration to be received in the transaction is fair and reasonable;
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6. The process leading to the Lease Termination Agreement was fair and reasonable in the

circumstances and was approved by the Monitor;

7. The Lease Termination Agreement is in the best interests of the creditors and other

stakeholders of the Applicants;

8. The relief sought on this motion is supported by the Monitor and the Sale Advisor;

9. The debtor-in-possession credit agreements ("DIP Agreements") require that the Net

Proceeds of any Disposition (both as defined in the DIP Agreements) shall be applied promptly,

and in any event no later than three business days after receipt thereof, to prepay the Obligations

(as defined in the DIP Agreements) in the priority provided for in the DIP Agreements;

10. The proposed Approval and Vesting Order provides that an amount equal to the

aggregate of amounts claimed by certain lien claimants will be set aside with the Monitor to

address any dispute between the lien claimants and other parties regarding their entitlement to

parts of the proceeds of the transaction;

Sealing Order

11. The Confidential Appendix to the Third Report of the Monitor contains confidential and

commercially sensitive information which, if made public, would be materially prejudicial to

Sears Canada and detrimental to the SISP if the proposed transaction is not completed and the

leases must be the subject of further marketing efforts;

12.

record;

There are no reasonable alternative measures to sealing this information from the public

13. The salutary effects of sealing this information outweigh the deleterious effects of doing

14. The provisions of the CCAA, including section 36, and the inherent and equitable

jurisdiction of this Honourable Court;

SO
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15. Rules 1.04, 1.05,2.03,3.02,16 and 37 ofthe Ontario Rules of Civil Procedure, R.R.O.

1990, Reg. 194, as amended and section 106 of the Ontario Courts of Justicelcf, R.S.O. 1990, c.

C.43 as amended; and

16. Such further and other grounds as counsel may advise and this Court may permit.

THE FOLLO\ryING DOCUMENTARY EVIDENCE will be used at the hearing of

this motion:

1. The Affidavit of Mark Caiger sworn September 28, 2017 and the exhibits attached

thereto;

2. The Affidavit of Billy V/ong sworn September 282017 and the exhibits attached thereto;

3. The Affidavit of Billy Wong sworn June22,2017 and exhibit K attached thereto;

4. The Third Report of the Monitor; and

5. Such further and other evidence as counsel may advise and this Court may permit.

September 29,2017 OSLER, HOSKIN & HARCOURT LLP
Box 50, 1 First Canadian Place
Toronto, ON M5X 188

Marc Wassennan (LSUC# 44066M)
Jeremy Dacks (LSUC# 4185IR)
Tracy Sandler (LSUC# 32443N)
Karin Sachar (LSUC# 599448)

Tel: (41 6) 362-2lIl
Fax: (416) 862-6666

TO: SERVICE LIST

Lawyers for the Applicants
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Court File No. CV-17-11846-00CL

Ontario
SUPERIOR COURT OF' JUSTICE

COMMERCIAL LIST

IN THE MATTER OF THE COMPANIES' CREDITORS
ARRANGEMENT ACT, R.S.C. 1985, c. C-36, AS AMENDED

AND IN THE MATTER OF A PLAN OF COMPROMISE OR
ARRANGEMENT OF SEARS CANADA INC., CORBEIL
ÉrecrruquE INC., s.L.H. TRANSpORT INC., THE cur [NC.,
SEARS CONTACT SERVICES INC., INITIUM LOGISTICS
SERVICES [NC., INITIUM COMMERCE LABS INC.,INITIUM
TRADING AND SOURCING CORP., SEARS FLOOR
COVERING CENTRES INC., 173470 CANADA INC., 2497089
ONTAzuO [NC., 6988741CANADA [NC., 10011711 CANADA
[NC., 1592580 ONTARIO LIMITED, 955041 ALBERTA LTD.,
42OI53I CANADA [NC., 168886 CANADA INC., AND 3339611
CANADA INC.

APPLICANTS

AFFIDAVIT OF BILLY WONG
(Sworn September 28, 2017)

(Motion for Approval of Lease Termination Agreement with
'RioCan Holdings (Oakvitle Place) Inc.

Oakville Place Mall (Store # 1321))

I, Billy Wong, of the City of Toronto, in the Province of Ontario, MAKE OATH

AND SAY:

1. I am the Executive Vice-President and Chief Financial Officer of the Applicant

Sears Canada Inc. ("Sears Canada"). I am also a director of each of the other Applicants. As

such, I have personal knowledge of the matters deposed to herein. Where I have relied on other

sources for information, I have specifically referred to such sources and believe them to be true.

In preparing this Affidavit, I have consulted with members of the senior management team of

Sears Canada,legal, financial and other advisors of Sears Canada, and representatives of FTI

Consulting Canada Inc. (the "Monitor").
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2. I swear this Affrdavit in support of the motion brought by the Applicants seeking

an Order, substantially in the form attached to the Motion Record, approving the Lease

Termination Agreement dated as of September 27,2017 (the "Lease Termination Agreement")

between Sears Canada and RioCan Holdings (Oakville Place) Inc. ("RioCan") relating to the

lease held by Sears Canada (the "Lease") for the Sears Canada full-line store located at the

Oakville Place Shopping Mall (Store #1321), the details of which are summarized in the

following chart:

Properfy City Landlord Lease
Expiration

Oakville
Place

Shopping
Mall

Oakville RioCan Holdings
(Oakville Place)

Inc.

104,165 March 31,
202r

12 options,
March 31,

208 1

3. Any capitalized terms used in this Affidavit that are not otherwise defined will

have the meaning given to them in the Lease Termination Agreement.

4. This Affidavit should be read in conjunction with the Affrdavit of Mark Caiger

sworn September 28,2017 (the "Caiger Affidavit"), which describes in more detail the sales

efforts undertaken by Sears Canada and BMO Nesbitt Burns Inc. (the "Sale Advisor") pursuant

to the Court-approved Sale and Investment Solicitation Process (the "SISP"), which efforts

result in, among other things, RioCan's bid and the Lease Termination Agreement which is the

subject of this motion.
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5. I understand from the Monitor that the consideration that Sears Canada will

receive in this proposed transaction (the "Termination Consideration") is included in a

Confidential Appendix to the Monitor's Report that will be filed separately in connection with

this motion. In the view of the Applicants and Sale Advisor, the Termination Consideration is

confidential information and general disclosure of such information could be materially

prejudicial to the Applicants in connection with the SISP generally and in connection with any

further marketing of the Lease in particular in the event the proposed transaction does not

proceed to close as anticipated. As such, the Termination Consideration in the Lease Termination

Agreement, which is attached as Exhibit "A" to this Affrdavit, has been redacted. The Applicants

are requesting that a sealing order be granted with respect to the Confidential Appendix.

6. The Applicants and the Sale Advisor believe that this transaction is in the best

interests of the Applicants and their stakeholders, and that the Termination Consideration to be

paid in respect of the transaction is fair and reasonable. Moreover, the Applicants and the Sale

Advisor believe that the process leading to the transaction, as described in the Caiger Affidavit,

was reasonable in the circumstances.

7. It is my understanding that the Monitor approves the process that has been

followed by Sears Canada and the Sale Advisor, and supports the Applicants' motion seeking

approval of the Lease Termination Agreement.

Background to Riocan's Bid

8. On July 13,2017, the Court granted the Applicants' request for an order

approving the SISP that would be conducted by Sears Canada's Sale Advis'or under the
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supervision of the Monitor and a special committee of independent directors of the board of

Sears Canada (the "special Committee").

9. The purpose of the SISP was to seek out proposals for the acquisition of, or an

investment in, Sears Canada's business, property andlot leases, and to implement one or a

combination of such proposals with the objective of maximizing value for the benefit of Sears

Canada' s stakeholders.

l0' The Caiger Affidavit provides details regarding the steps that were taken to

market and solicit interest in Sears Canada's assets pursuant to the SISP, including the Lease

which is subject to the Lease Termination Agreement.

11. In accordance with the SISP, on August 3I,2017, RioCan submitted a bid in

respect of the Lease in which RioCan offered to terminate all of Sears Canada's right, title and

interest in and to the Lease, Real Property Interests and Premises on the terms and conditions set

out in RioCan's proposed form of lease termination agreement.

12. Following receipt of the bid, the Special Committee directed Sears Canada and

the Sale Advisor to engage in negotiations with RioCan in an effort to conclude a transaction. I

am advised by Mr. Caiger and believe that negotiations ensued with Riocan in respect of

financial and legal aspects of its bid, draft documents were exchanged by the parties, and follow

up calls were held as necessary. As a result of those negotiations, and after considering RioCan's

offer and alternatives available, the Sale Advisor recommended to the Special Committee, and

the Special Committee subsequently recommended to the Board, that Sears Canada enter into a

transaction with RioCan in respect of the Lease. After carefully considering RioCan's offer,
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including being satisfied that the Termination Consideration being offered is fair and reasonable,

the Board determined that RioCan's offer was in the best interests of the Applicants and their

stakeholders.

13. In coming to this view, Sears Canada and the Special Committee, in consultation

with the Sale Advisor, took into account the fact that the proposed transaction eliminates certain

potential claims into the Applicants' estate, including pre-filing claims into the estate from

RioCan relating to the Lease and any claims RioCan might otherwise have arising from a

potential disclaimer of the Lease.

The Lease Termination Agreement

14. On September 28, 2017, Sears Canada and RioCan entered into the Lease

Termination Agreement. The Lease Termination Agreement provides for, among other things,

the following:

(a) RioCan will pay the Termination Consideration, plus all applicable taxes. The

Termination Consideration is subject to certain typical adjustments as set out in

the Lease Termination Agreement, which adjustments will be final and not

subject to readjustment. This allows for final settlement of all of Sears

Canada's obligations relating to the Lease, the Real Property Interests and the

Premises, giving certainty of result.

(b) Subject to the Initial Order and the SISP Order, Sears Canada and RioCan

agree to terminate the Lease and the Real Property Interests at I l:59 p.m. on
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the day before the Closing Date in accordance with the terms and conditions

set out in the Lease Termination Agreement.

(c) The Lease Termination Agreement and the Transaction contemplated therein

are subject to the Court issuing the proposed Approval and Discharge Order

and the Monitor delivering the Monitor's Certificate.

(d) Closing will take place on the Business Day that is three Business Days

following the issuance of the Approval and Discharge Order or at such other

date as Sears Canada (with the consent of the DIP Lenders and the Monitor)

may advise RioCan in writing, provided that the Closing Date shall be no later

than November 24,2017 without the consent of RioCan, the DIP Lenders and

the Monitor, or as otherwise ordered by the Court.

(e) Subject to the terms of the Lease Termination Agreement and any Court order,

including the Inventory Liquidation Order, RioCan is accepting the surrender

of the Lease and Real Property Premises and accepting the Premises on an "as

is, where is" basis.

(Ð On Closing, RioCan, on its own behalf and on behalf of certain affrliates

(collectively, the "Releasors"), shall execute a Release whereby RioCan will

fully and unconditionally release and forever discharge each of the Releasees

(which includes, among others, Sears Canada and the other Applicants) of and

from any and all Claims which any of the Releasors ever had, now has or

hereafter can, shall or may have against any of the Releasees in any way
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relating to or arising from the Lease, the Premises, and/or the Property, except

for any claims in respect of the Lease Termination Agreement and the Access

Agreement.

(g) Sears Canada and its agents and their respective representatives will have

access to the Premises to occupy the Premises until December 3I,2017, in

order to conduct a liquidation sale of the FF&E located on the Premises as at

the Closing Date and/or the Inventory and/or to remove any of the Tenant

Assets in accordance with the Access Agreement (the form of which is

attached as Schedule "D" to the Lease Termination Agreement) and the

Inventory Liquidation Order.t

Gonstruction Liens

15. A number of lien claimants have registered construction liens on title for the

property subject to the Leases as of September 28, 2017, which are described below:

The Applicants will be seeking Court approval for a proposed liquidation process in order to conduct a sale of
the Applicants' Inventory and FF&E at the premises.

Lien Claimant Instrument No. of
Document

Registering Lien
on Title

Registration Date Amount of Claim

ROSSCLAIR
Contractors Inc.

HRl473158 July 19,2017 sl,347,473.97

B-N-E Contractors Inc HR1475342 Julv 26.2017 sr67,240.00
DSK Electric Inc HRr4737s0 Julv 20,2017 8r52,r78.25

Flatten Services Inc. HR1479803 Ausust 10.2017 s107,573.29
Indigo Painting Inc HR1478427 August 4,2017 $21,357.00

Hanson + Jung
Architects Inc.

HRl478187 August 3,2017 sr27,032.84

Total sL,922,955.35



-8-

16. The proposed Approval and Discharge Order will expunge the above listed

construction liens from title, but provides that an amount equal to the aggregate of amounts

claimed by the above-noted lien claimants will be set aside with the Monitor (the "Construction

Lien Claim Reserve") to address any dispute between the lien claimants and other parties

regarding their entitlement to parts of the proceeds of the transaction.

Proposed Distribution of Proceeds of Transaction

17. Subject to setting aside funds for the Construction Lien Claim Reserve, the

proposed Approval and Discharge Order provides that the Monitor will distribute any net

proceeds from the Transaction ("Net Proceeds") to repay amounts owing under the DIP ABL

Credit Agreement or the DIP Term Credit Agreement after filing the Monitor's Certificate (a

"Distribution"). Any Distribution will be made free and clear of all Claims and Encumbrances.

If all amounts owing under the DIP Credit Agreements have been repaid then, subject to the

Construction Lien Claim Reserve, the Monitor will retain any Net Proceeds remaining on behalf

of the Applicants pending further Order of the Court.
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18. For all of the foregoing reasons, the Applicants believe that approval of the Lease

Termination Agreement is in the best interests of the Applicants and their stakeholders.

SWORN BEFORE ME at the City of
Toronto, on the 28th day of September,

2017.

rlt

Commissioner for taking Affidavits



THIS IS EXHIBIT "A' TO THE AFFIDAVIT

OF BILLY \MONG S}YORN BEFORE ME ON

THIS 28th DAY OF SEPTEMBER, 2017.

rnlul,.,.l. tt[rl¡i
A commissioner for taking Affrdavits
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THIS LEASE TERMINATION AGREEMENT is made as of septenuet STzotz
BETWEEN:

SEARS CANADA INC. (the "Tenant")

-and-

RIOCAN HOLDINGS (OAKVILLE PLACE) INC. (the "Landlord')

RECITALS¡

/1.. On the Filing Date, the Tenant and c.efiain of its affiliate.s and subsidiaries (the "Sears
Group") applied for and were granted protectìon fiom their creclitors under the CCAA
pursuant to the Initial Order. Ptrsuant to thc lnitial Order, the Court appointed FTI
Consulting Canada Inc. as Monitor in connection with the CCAA Proceedings.

B. On the SISP Order Date, the Court granted the SISP Order which, arnong other things,
approved the SISP. The SISP Older and the SISP govern the process for soliciting and
selecting bids for the sale of all or substantially all of the Business, Assets (as defìned in
the SISP) and/or leases of the Sear.s Group.

C. The Tenant and Landlord hereby offer to terminate all of the Tenant's interest in and to
the Lease, the Real Property lnterests and the Premises on the terms and conditions set
out herein (the "Offer").

D. This Agreement and the completion of the Transaction is subject to the Court issuing the
Approval arrd Discharge Order and the Monitor releasing the Monitor's Certificate all as
more particularly described herein.

NOW THEREFORE, in consideration of the mutual covenants and agreements set forth in this
Agreement and for other good and valuable consideration (the receipt and suffrciency of which
are hereby acknowledged), the Tenant ancl the Landlord (individualty, â "Part¡r" and
collectively, lhe "Psrties") covenant arrd agree as follows:

ARTICLB 1

DEFINITIONS

1.1 Definitions

Unless othelwise provided for herein, all capitalized tenns set out below when used in this
Agrecment shall have thc meaning ascribed thereto unless the context expressly or by necessary
implication otherwise requires :

"Access Agreement" means an access agreemenf between the Landlord and the Tenant,
whereby the Tenant, its agents and their respective representatives shall havc access to the
Premises dr'rring the Post-Closing Access Period t<¡ conduct a liquidation sale of the Inventory
andlor the FF&E and/or to rernove any of thE Tenant Assets, and shall be in substantiatly thã
form attachect as Schedule "I)",
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"Agreement" means this agreement constituted by the f-snant's acceptance of the Offer together
with all schedules and instruments in r.vritten amendment or confìrmation of it and the exprèssion
"Section" followcd by a number rteans and refers to the ascribed thereto Section of this
Agreement.

"Approval and Discharge Order" means an order issued by the Court approving this
Agreement and the Transaction, authorizing the Tenant to enter into and complete the
Transaction, contemplated by this Agrcement, discharging the Construction Lie¡r Claims from
title to the Premises, the Property and the Mall, and releasing the Landlord, the Premises, the
Property and the Mall from any and all liability and Claims in rcspect of the Construction Lien
Claims, and terminating all of the Tenant's right, title and interest in and to the Lease and the
Real Property Interests, which order shall be substantially in the tbrm of Schedule "A" (with
only such changes as the Parties shall approve in their teasonable discretion, but in all cases in
form and substance acceptable to the Monitor),

"Authorization" mcans, with respect to any Person, any order, permit, approval, waiver, licence
or similar authorization of any Govemmental Authority having jurisdiction over the Person.

"Binding Bid Deadline" has the rneaning ascribed thereto in the sI$P order.

"Business l)ay" means any day ofthe year, other than a Saturday, Sunday or any day on which
major banks are closed for business in Toronto, Ontario.

"CCAA" rneans the Componies' Credilors Arrangement Act (Canada).

"CCAA Proceedings" nreans the proceedings eommenced under the CCAA by the Sears Group
pursuant to the Initial Order (Court File No. CV- l7- I I 846-00CL),

"Clàims" means any and all claims, demands, complaints, grievances, actions, applications,
suits, causes of action, Orders, charges, indictments, prosecutions, infbrmations or other sirnilar
processes, âssessments or reassessments, equitable interests, options, preferential arrangements
of any kind or natul'e, assignments, restrictions, financing statements, deposit anangements,
rights of others, f,ease, sub-I.ease, licences, rights of first refusal or similar restrictions,
judgments, debts, liabilities, expenses, costs, damages or losses, contingent or otherwise,
including loss of value, reasonable profcssional fees, including fees and disbursements of legal
counsel on a full indemnity basis, and all actual and documented costs incurred in investigating
or pursuing any ofthe foregoing or any proceeding relating to any of the foregoing.

"Closing" has the meaning asc¡ibed thereto in Section 7,5(a),

"Closing Date" means thc É|usiness Day that is th¡ee (3) Business Days f'ollowing the issuance
of the Approval and Discharge Ordel or such later date as the Tenant (with the consent of the
DIP Lendsrs and the Monitor) ntay advise the Landlold in writing; provided that the Closing
Date shall be no later than October 25,2017 or such later date (which shall not bc later than
thirty (30) days following October 25,2017 without the further consent of the Landlord) as
agreed to in wdting by the Tenant (with the consent of the DIP Lenders ancl the Monitor) or as
otherwise ordered by the Court.
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"Closing Documents" means those documents and deliveries to be deliverecl in comection with
the Closing as contemplated in this Agreernent including those set out in Section 7.4.

"Construcfiou Lien Cl¡ims" means the construction liens and underlying claims, demands and
causes of action listed in Schcdule "8" hereto together with such other construction liens as may
be registered against title to the Mall, the Property or the Premises up to and inclucling the
Business Day immediately prior to the date of the Approval and Discharge Order as a result of
the activities of, or non-payrnent by the Tenant;

"Construction Lien Claimants" means tlre parties asserting thc Construction Lien Clairns, and
"Construction Lien Claimant" treans any one of them;

"Contracts" means, collectively, all of the Tenant's contracts and agreements to enler into
contracts with respect to the operation, fire protection, scrvicing, maintenance, cotrstruction,
renovation, repair and cleaning of the Premises (and no othcr premises), or the fumishing of
supplies or serices to the Premises, any pl'operty management or âsset managenrent contracts,
any employment contracts and any inswance contracts entelpd into by the Tenant or any
manager or agent on behalf of the Tenant, in each case solely with respect tcr the Premises or the
I,ease.

"Court" means the Ontario Superior Court of Justice (Comrnercial List).

"DlP Lenders" has the meaning ascribed thereto in the SISP,

"Encumbranc€" means any Construction Lier¡ restriction, teservation, easement, seritude,
right-of-way, encroaclunent, mortgage, charge, pledge, hypothec, prior claims,lien (statutory or
otherwise), securily interest, title retention agreement or anangement, assignment, claim, prior
claim, liability (direct, indirect, absolute or contingent), obligation, trust, deemed trust, right of
retention, .judgment, writ of seizute or execution, notice of sale, contractual right, option, right of
first refusal, or any other right or interest, of any nahlre or any other arrangcmcnt or condition
whether or not registered, published or filed, statutory or otherwise, secured or unsecured.

"Environment" lneans the environ¡ìent of natural environment as defined in any Environmental
Laws and includes air, surface vrater, ground water, land surface, soil and subsurface strata.

"Environmental Laws" Ineans Laws rclating to the protection of hrrman health ancl the
Environment, arrd includes [,aws relating to the storage, generation, use, handling, manrrfacture,
processing, transportation, treatment, Release, remediation, management and disposal of
Hazardous Substances.

"Excíse Tnx Acl" Incans the Excise Tax Act, R.S.C., 1985, c. E-15, as amended, restated,
supplemented or substituted from time to time-

"hlxecution Date" lneans the date of this Agreement as set out on the top ol'page I hereof.

"FF&E" means the fixtures, improvements, tools, signs, furniture, machinery, equiprnent,
supplíes, persorral or moveable property, chatlels, firrnishings and fixtures including shelves,
counteLs, video cameras and equipment, security systems, poilt-of-sales systems ancl related
appurtenances, telecommunications systetns ancl relatecl appurtenânces, electric light fixtures,
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elevating devices and cquipment and trade fixtures located at thc Premises, in each case, to the
extcnt ow:ed or leased by the Tenant.

"Filing Date" means lune22,2017.

"Financial Advisor" means BMO Nesbitt Burns Inc.

"Governmental Authorities" means governments, regulatory authorities, governmenlal
dcpartments, agencies, agents, commi.ssions, bureaus, officials, ministers, Crown corporations,
cortrts, boclies, boards, tribunals or dispute settlement panels or other law or regulation-making
organizatiotts or entities: (a) having or purporting to have jurisdiction on behalf of any nation,
province, tenitory or state or any other geographic or political subdivision of any of them; or (b)
exercising, or entitled or purporting to exercise any administrative, executive, judicial,
legislative, policy, regulatory or taxing authority or po\¡/er.

"GST/HST Certificate" mean lhe Landlord's csrtificate to be in substantially the for¡n set out in
Schedule "B".

"Hszardous Suhstances" ffeans pollutants, contaminants, wastes of zury nature, hazardous
substanccs, hazardous materials, toxic substances, prohibited substances, darrgerous substances
or dangerous goods regulated by or under Envhonmental Laws.

"Initial Order" nlcans the Initial Order granted by the Court on June22,2017 pursuant to which
the Sears Group were granted protectiort from their credito¡s under the CCAA (as arrended,
restated, supplemented and/or modified from time ro time),

"Interinr Period" meâns the period between the close of business on the Execution Date and the
Closing on the Closing Date.

"Inventory" mcans all re¡ail inventory of a nature ordinarily sold by the Tenant, in saleable
condition, to be sold from the Premises,

"fnventory Liquidation Ordert'means an ordcr of the Court authorizing the 'Ienant directly, or
tlu'ough a court approved agteement with an agent, to liquidate the Inventory and the l'F&E f'rom
the Prcmiscs;

"Landlord" has the meaning ascribed thereto olt page I hereof.

"Larvs" means any and all applicable laws, including all statutes, codes, ordinances, decrees,
rules, regulations, municipal by-laws, judicial or arbitral or administlative or ministerial or
clepartmental or regulalory judgments, orders, decisions, ruling ol awards. and general principles
of common and civil law and equity, binding on or affecting the Person refèn'ed to in the context
iu which the word is used.

"Lease" meäns the lease dated as of March 10, 1981 macle between Oakville Place
I)evelopments Limited as Landlord and Simpsons Limited as tenant, as assígned by Simpson.s
Limitecl to, and assumed by, the Tenant by Assignme¡t ancl Assumption -{greernent dated as of
the 17rl'day of July 1991, as amended from tinttô time, and othér agr,eùents to occupy tþe
Premises entered into by, or assigned in favour of the Tcnant, as sarne has been amended,
restated, rencwed, assigne<l ol supplementecl from time to time.
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"Mall" rneans the lands and buildings, including the Premises, comprising the Oakville Place
shopping mall, municipally known as 240 Leighland Avenue, Oakville Ontario;

"Monitor" means FTI Consulting Canada Inc,, in its capacity as Court-âppointed monitor of the
Sears Group pursuant to the Initial Order and not in its personal capacity.

"Monitor'$ Certifìcute" means the gertificate to be filed with the Court by the Monitor
cerlifying receipt of (i) confirmation from the Larrdlord and the Tenant that all conditions of
Closing in Sections 7 .1,7 .2 and 7 ,3 of this Agreement have been satisfied or waived arrd (ii) the
Termination Consideration and any Taxes payable by the Landlord to the f'enant that arc not
selÊassessed and remitted by the Landlord.

"Notice" has the rneaning ascribed thereto in Section 8.16.

"OfÊTitle Compliance Matters" means open permils or files, work orders, dcficiency notices,
directives, notices of violation, non-compliance and./or complaint and/or other outstanding
matters or matters of non-compliance with the zoning and/or other reqnirements of any
Governntental Authorities or arìy open building permits and Orders related to any of the
folegoing.

"Offer" has the meaning ascribed thereto in Recital C,

"Orders" meâns orders, injunctions, judgments, adrninistrative complaints, decrees, rulings,
awards, assessments, directions, instructions, penalties or sanctions issued, liled or imposed by
any Goverrrmental Authority or atbitrator.

"Person" means an individual, partnership, corporation, trust, unincorporated organization,
company, government, or any depaftment or agcncy thereol and the successors and assigns
thereof ot the heirs, executors, administrators or other legal representatives of an individual.

"Post-Closing Acccss Period" has the meaning ascribed thereto in Section 6,3(d).

"Prcmises" means, collectively, the lands and premises k¡own as the Simpson Building which
are leased to the Tenant pursuant to the Lease, as mors parlicularly described in the Lease.

"Propcrty" means collectively, fhe real ol immovable property of which the Premises form part
f'or the purposes of the Lease and includes the Landlorcl's freehold or other ownership interest,
ground leasehold interest or right of emph¡eusis therein.

"Property Clairns" rneans any and all Claims which the Landlord ever had, now has or hereafter
can, shall or may have agairrst the Tenant in respect of the L,ease, the Real Property lnterests, the
Premises, andlor the Propeny.

"Real Property Interests" means all interesls and rights of the Tenant which are related to the
operation at each of the Premises, which for grcatcr certainty include all the Tenant's interests,
including its leasehold interest at common law and its rights as a lessee under civil law, in and to
the [,ea.se and the Prentises, including, if any, the benefit of all easemcnts, restrictive covenants,
access rights, lioences to use any common areas or rooftop areas of the builclings or shopping
centres of which the Premises fbr¡n part, r'ights to renew ol extend the term of the Lease, options
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and sìmilar rights of first offer, first refusal or frrst opportunity or othcrwise to lease or purchase
(ifany), parking rights and signage rights.

"Rel€ase" has the meaning prescribed in any Envirorunental Laws and includes any rclease,
spill, leak, pumping, pouring, emission, emptying, discharge, injection, escape, leaching,
disposal. durnping, deposit, spraying, burial, abandorunent, incineration, seepage, placement or
introduction.

"Release of Property Claims" means a release by the Landlord of any Property Claím.s against
the Tenant and all predecessors in ir¡terest to the Tenant under any ofthe Lease, in subsfantially
the form attached as Schedule "D"

"SISP" means the Sale and Investment Solicitation Process approved by the SISP Order (as

amendecl, restated, supplemented and/or modified from time to time).

"SISP Order" means thc Order granted by the Court on the SISP Order Date (as amended,
restated, supplenrented and/or modified from time to time), which, arnong other things, approved
the SISP.

"SISP Order J)ate" means July 13, 2017.

"Successful Bid" has the meaning ascribed thereto in the SISP Order

"TÀxes" meâns taxes, dutics, fees, ptemiums, assess¡nents, imposts, levies and other similar
charges irnposed by any Governmental Authority urrder applicable Laws, including all interest,
penalties, fines, additíons to tax or other additional amounts imposcd by any Goverrunental
Authority in respect thereof, and including those levied on, or measured by, or referred to as,
income, gross receipts, profits, capital, transfer, land transfer, registrati<ln, sales, goods and
services, harmonized sales, ì,Fe, value-added, excise, stamp, withholding, business, franchising,
property, development, and occupancy taxes, all surtaxes, all customs duties and import and
export taxes, countervail and anti-dumping, and all licence, franchise and tegistration fees.

"'I'enant" has the meaning ascribed thereto on page I hercof.

"Tenant Assets" means: (i) all Trade-Marks, intellectual propeúy or proprietary rights, whether
registered 01 not, and any intangible property, owned, used or held by the Tenant; (ii) any
property belonging to the subtenants, franchisees or licensees ofthe Tenant or other occupants of
the Premises; and (iii) any and all chattels, personal property or movablcs owncd by the Tenant
located at a Premises as of the Closing Date.

"Termination Consideration" has the meanìng ascribed thereto in Section 3,1

¡'Trade-Marks" shall have thc meaning ascribed thereto in section 3.3 hereof.

"Transaction" means the Lease termination lransaction contemplated by this Agreement.
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ARTICLE2
TERMINATION TRANSÁ.CTION

2,1 Offcr and Acceptance

(a) Subject to the Initial Older and the SISP Order, the Tenant and the Landlord
hereby agree to terminate the Lease and the Real Property Interests on the Closing
Date in accordance with the terms and conditions of this Agreement,

(b) ïre Offer shall be irrevocable by the Landlord until twenty (20) Business Days
following the Binding Bid Deadlinc, provided that if this Offer is selected as a
Successful Bid, this Offer will remain irrcvocable until the closing of the
Transactíon, unless this Agreenrent is terminated in accordance with its terms.

(c) Upon acceptance of this Offer by the 'I'enant, this Offer shall constitute a binding
agreement to ter¡ninate the Lease and the Real Propcrty Intercsts, on the terms of
this Agreemcnt, subject to the Court making the Approval and Discharge Order.

2,2 As Is, Where Is

Notwithstanding the foregoing or anything else contained herein or elsewhere, the l,arrdlord
acknowleclges and agrees in favour of the Tenant that as of the Execution Date and the Closing
Date:

(a) except as expressly stated in this Agreement including the Tenant's covenant to
leave fhe Premises in a broom-swept condition on the Closing Date as set out in
Section 5.1(c) and in any Coutt o¡de¡ including the Inventory Liquidation Order,
the Landlord is accepting the surrender of the Lease and the Real Property
Interests and accepting the Premises on arr "as is, where is" basis, without any
written or oral statements, representations, warranties, promises or guaranties of
any nature or kind whatsoeve¡ either legal or convcntional, express or irnplied
(by operation of law or otherwise), as to the state of title thereto, the state of any
Encumbrances, lhe conclition of any of thc Premises and the Real Property
Interests and the status of any ofthe Lease or the Encumbrances, the existence of
any default on the part of thc Tenant, the physical, envitonmental or other
condition of, in, on, under or in the vicirrity of any of the Premises, the existence
of any Encumbrance and/or Off-Title Compliance Matters affecting the Lease, the
Real Property Interests, the Premises, or the Permitted Encumbrances, the
structural integrity or any other aspect of the physical condition of the Premiscs,
compliærce with Environmental Laws, the conformity of the Premises to past,
current or future applicable zoning ol building code requirements or other
applicable l,aws, the existence of soil instability" past soil repairs, soil additions
or conditions of soil fill or any other matter afIècting the stabilig or integrity of
the Premises, the sufficiency of any drainage, the availability of public utilities,
accessr parking and/or services for the Premises, the fitness or suilabiiity of the
Premises for occupancy or auy intendcd use (including mattcrs relating to health
and safety), thc potential fot funher developnrent of the Premises, the existence of
land use, zoning or building entitlements aff-ecting the Premises, the presence,
release or use of wastes of any nature, Hazarclous Substances, pollutants,
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contaminants or other regulated substances in, under, on or about the Premises or
any neighbouring lands;

(b) any disclosure in respect of the Lea.se, the Real Property Interests and/or the
Ptemises, if any, was made available to the Landlord solely as a courlesy but the
Landlord is not entitled to rely on such dísclosure, and it is expressly
acknowledged by the Landlord that, except as expressly stated in this Agreement,
no written or oral statemenl, rcpresentation, wamanty, promise or guarantee of any
nature or kind whatsoever, either legal or sonventional, express or implied (by
operation of law or otherwise), is made by the Tenant and/or the Monitor and/or
their respective legal counsel, the Financial Advisor or other advisors or
representatives as to the accuracy, cuffency or completeness of any such
disclosure, and each of tltem expressly disclaìms any and all liabilities with
respect to sttch disclosure and any and all errors therein or omissions thereûom;

(c) thc Landlord hcreby unconditionally and irrevocably waives any and all actual or
potential rights or Clairns the Landlord míght have against the Tenant pursuant to
any wan'anty, legal or convcntional, express or implied, of any kirrd or type
relating to the [,ease, the Real Property Interests, the Premises or the Assumed
Ï,iabilities or âny other assets or any other aspect of the Tran.saction, other than
Claims in respect of the obligations of the Tenant under this Agreement itself.
Such waiver is absolute, unlimited and includes, but is not limited to, waiver of
exptess warranties, implied warranties, any warranties at law andlor in equity,
warranties of fitness for a particular use, warranties of merchantability, wananties
of occupancy, strict liability and Claims of every kind and type, including, but not
llmited to, Claims regarding defects, whether or not discoverable, product liability
Claims, o¡ similar Claims, and to all other extent or later created or conceived of
strict liability or stlict liability type Claims and rights;

(d) the Lancllord conducted its own independent review, inspection, diligence and
investigations and forming its own independent opinions and conclusions in
tespect of the Lease, the Real Property Interests and the Premises, The
Landlord's decision to nrake this Offer and ente¡ into this Agreement was made of
its own accotd without retèrence to or reliance upon any di.sclosure macle by the
Tenant and/or the Monitor and/or their respective legal counsel, the Þ'inancìal
Advisor or other advisors or reprcsentatives, T'he Landlord acknowledges having
been given a t'easonable and adequate opportunity to conduct its own independent
diligence prior to entering in this Agreement;

(e) during the Interim Period the Tenaut shall be entitled to, but is not obligated to,
renlove any and all Inventory, F'l'&E and any ofhcr Tenant Assets frorn the
Premises;

(Ð during the Post-Closing Access Period in accordance with and subject at all time
to tcm:s of the Invenlory Liquiclation Order and the Access Agleemerrt, the
Tenant shall be entitled to remove any and all Inventory, FF&E and any othcl
Tenant Assets from all oÌ a¡ry of the Premises, and .shall only bc entitled to bring
new Inventory into the Premises f'or sale during the Post Closing Access Period;
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(g) the Tenant shall not be responsible for makiug any repairs, replacements,
renovations, alterations, improvements or upgradcs or undertaking any
remediation to addless a Release in or to the Property or any part thereof and it
shall be the sole responsibility of the Landlord to make, at the Landlord's sole
cost, any repairs, replacements, renovations; alterations, improvements and
upgradas in or to the PropeÍy following Closing as may be required by the
Landlord to make the Property suitable for its purposes;

(h) the Lease, fhe Real Properly Inlerests or the Premises may be subject to certain
Off-Title Compliance Matters, municipal requirements, including building or
zoning by-laws and regulations, servitudes, easements for hydro, gas, telephone
affccting same, and like services to the Premises, and restdctions and covenants
affecting the Preinises. Without limiting the foregoing, the Tenant shall not be
responsible for rectifìcation of any matters disclosed by any Governmental
Authority or quasi-governmental autholity having jurisdiction, and the Landlord
shall accept the Property subject to such matters; and

the Lancllorct shall accept full responsibility fbr all conditions related to the
Properly, and the Landlord shall comply with all orders relating to the condition
of the Property issued by any competenl Governmental Authority, including any
order issued against the Tenant including without limitation, âny non-compliance
with Envi¡onmcntal Laws or relating to the existence of any llazardous
Substances.

The Tenant has no and shall have no obligations or responsibility to the Landlord after Closing
with respect to any matter relating to the Real Property Interests, [,ease, the Premises or the
Property or the condition thcreof save and only to the extent expressly provided in this
Agresment, The Landlord shall be responsible for costs, including legal and witness costs,
claims, demands, civil actions, prosecutions, or administrative hearings, fines, judgments,
awards, including awards of costs, that may arise as a re.sult of the condition of the Propefty, any
order issued by any competent Governmental Authority in connection with the condition of the
Propefy, or any loss, clamage, or injury caused either directly or indirectly as a result of the
condition of the Property including, without limitation, non-compliance with the Environmental
Laws or the existence of any Hazardous Substances. This Section 2.2 shall suruive and not
merge on Closing and all Closing Documents shall incorporate this Section 2.2by reference.

2.3 Amendmenf and Enrly Tcrmination of Lease

Conditional and efÏective upo¡r Closing, Lease is hereby amenclecl and the Landlord and the
Tenant liereby agree that the Lease has expired arrd is terminated, as of l1:59p.m. on the day
immediately preceding the Closing Dale (he "Termination Date"), and neither the Tenant nor
the Landlold shall have any further liabilities or obligations uncler the Lease, financial or
olherwise, as of and as fi'om the Termination Date.

2.4 Surrender of Premises by Tenant

Conditional and effective rlpon Closing, and subject to the tenns of the Access Agreement, the
Tenant hereby vacates and surtenders the Premises demised by the Lease to the l-,andlord, as of
the Termínalion Date, and the Landlord hereby accepts such surrenclel of fhe Premises demised

(Ð
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by the Lease fi'orn the Tenant, and all the Tenant's rights, title and interest thereunder, with the
intent that the unexpired resiclue of the term of the Lease including, without lirnitation, any rights
or options to renew or extend hereby merge and are terminated and extinguished in the reversion
expectant thereon, efTective on Closing, on the terms and conditions set out in this Agreement.

ARTICLE 3
CONSIDERATION

3.1 Ternlination Consideration

The consideration the to the Tenant for the Transaction shalt be I
(the "Termination Consideration") exclusive of Taxes.

y to adjustment in accordance with this Agreement, the Tenninatiorr Consideration
shall bc paid to the Tenant, subject only to the adjustments made in accordance with this
Agreement, by wire transfer of immediately available funds to the Monitor in trust or as the
Monitot may direct on the Closing Date.

3.2 Property Claims

The Laudlord covenants with the Tenant that it shall, as and froni the Closing Date, release and
quit claim all of the Landlord's right, title and interest in and to the Property Claims, together
with any and all benefits, aclvantages, privileges and rights relating thcrcto or arising and flowing
therefrom, On Closing, the Landlord shall execute and deliver to the Tenant a Releasc of
Property Claims.

3,3 Trade-Marks

Notwithstanding the foregoing or anything else contained herein or elsewhere, the Landlord
acknowledges and agrees that: (a) no signs, trade-marks, trade-names, logos, comnrercial
symbols, business names or othet intellectual properly rights identifying "Sears" or contâining
tlie words "Searsl'or any otlrer proprietary wording or intellectual property rights of the Tenant
or any of its affiliates, including, the websites (collectively, "Trade-Marks"), are conveyed or
intended to be uonveyed to the Landlord as part of thc Transaction; and (b) all right, title and
interest of the Tenant in and to all of its existing Trade-Marks arc hereby specifìcally reseryed
and excluded from the Transaction, 'I'his Section shall survivc and not merge on Closirrg.

ARTICLE 4
ADJUSTIVÍENTS

4.1 Statement of Adjustnrenls and Abscnce of Post-Closing A.djustments

The Tenant shall prepare a dral.t statement of adjustments and deliver same with supporting
documenlation 1o the Landlord for its review and approval no latel than two (2) Business Days
prior to the Closirrg Date. If the ûmount of any adjustments required to be made pursuant to this
Agreement cannot be reasonably determined as of the Closing Datc, an estilnate shall be made
by the Landlord and the Tenant as of the Closing Date based upon the best information available
to the Parties at such time, each Party acting reasonably and such estimate shall serve as a final
detennination, The final fo¡rn of statement of adjustrnents shall be satisfàctory to the Monitor,
acting reasonably. There shall be no funhcr adjustrnents or readjustments after Closing of any
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amounts adjusted or intended to be adjusted on the statement of adjustrnents pursuant to this
Agreement and the aûrounts set out on the statement of adjustments shall be final.

4.2 Items of Adjustments Under fhe Lens

(a) The Tenant and the Landlord shall adjust the rent (including basic or minimum
rent ând additional rent) and other amounts payable under each of the Lease
which have been paid or pre-paid to the Landlord in respect ofeach ofthe Lease
for any period prior to the Closing Date as well as thc month in which the Closing
Date occul's, with the Closing Date itself to be allocated to the l¿ndlord,

(b) Without limiting the generality of the foregoirrg, the Tenant and the Landlord
shall as of the Closing Date adjust between themselves the following amounts:

(i) basic or minimum rent for the month in which the Closing occurs;

(ii) 2016 and 2017 adjustments fo¡ additional rerrt paid by the Tenant recluired

:iïå1;:ï:TåHi,iíJ:iii,äiäliliHiïffi:i^ffi 
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(iii) in favour of thc'l'cnant, on âccount of any roof repair costs or other costs
of improvements paid by the Tenant whìch werc required to be reimbursed
to the Tenant by the Landlord.

(c) The Landlord shall be responsible for ancl pay all applicable Taxes payable by the
Landlord in connection with the Transaction.

(d) The Lancllord hereby waives any fees or charges payable to the Landlord undcr
arty of the l,ease in respect of the Transaction, including, without lirnitation, any
fccs, penalties, or cbarges payable to any Landlord in respect of a termination of a
Lease and any obligation in respect of the payment of accelerated and/or
increased rent which a¡ises as a result of a termination of the Lease.

4,3 Contracts

'l-he Tenant covenanls to terminate effective as of ths Closing Date, at its sole cost and expense,
all Contracts insofar as they relate to the Premises.

4.4 Utilities

(a) The Landlord shall not assume any contracts ol'agreements entered into by or on
behaif of the Tenant fot the supply of any utilities (including electricity, gas,
water, fuel, telephone service, internet services, security and surveillance services
or otherwisc) at the Premises. On or before the Closing Date, the Tenant shall
terminate all of its contracts and agreements for the supply of any utilities to the
Premises. For the avoidance of doubt, there shall be no adjustment ât Closing in
respect of the payment of any utilities. The provisions of this Section 4,4(a) shall
survive and not melge on Closing.
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(b) From and after the Closing Date, iury and all utility charges and other related fees
payable for any of the Premises, pursuant to any invoice or statement issuecl on or
after the Closing Date, shall be the sole responsibility of the t,andlord, and there
shall be no adjustments between the Tenant and the Landlord of any utility
charges or related fees paid by the Landlord pursuant to any such invoice or
statement issued on or after the Closing Date.

ARTICLE 5
INTERIM pERrOD, POST-CLOSING ACCDSS pERrOn

Interim Period

(a) During the Interim Pctiod, the Landlord and the Tenant shall comply with each
and every te¡m and condition of the Lease as currenfly applicable in the CCAA
Proceedings, subject only to the provisions of the Initial Order, the SISP Order
any other Order of the Court, and the provisions of this Section.

(b) During the Inteli¡n Period, the Tenant by itself or through any agent shatl be
entitled to, but is not obligated to, remove and sell, or permit any other Persons to
remove and sell, any Tenant Assets, Inventory and FF&E flom thc Premises in
accordance with this Agreement, the Initial Order, the SISP Order, and any other
Order of the Court.

5.2 Post-Closing Access Period

(a) During the Post-Closing Access Period ín accordance with the Acccss Agreement,
the Tenant by itself or through any agent shall be entitled to, remove and sell, or
permit any other Persons to remove and sell, any Tenant Assets, Inventory and
FF&E located on the Premises on the Closing Date, plus such adclitíonal
Inventory as is permitted hereunder, from the Premises in accordarrce with this
Agreement, the Invento¡y Liquidation Order, the Initial Order, the SISP Orcler,
the Access Agreement and any other Order of the Court.

5.3 Operatíon, Expropriation and Risk

(a) Notwithstanding any provision of the Lease, but subject to the Inventory
Liquidation Order, the Tenant shall have no obligation to operate in the Premises
during the Interim Period or the Post-Closing Access period.

(b) In the event that prior to the Closing Date all or a part of the Prcmiscs or more is
expropriated or notjce ofexpropriation or intent to expropriate all or a part ofthe
Premises is issued by any Governmental Authority (an "Expropriation"), the
Landlord shall immecliately advise the Tenant thereof by Notice in writing, and in
the Noticc the Landlord shall advise the T'enant if the Landlord wishes to: (i)
teuninate this Agreement in accordance with subsection 7.10(Ð; or (ii) complete
the Transastion contemplated herein in accordance lvith the terms hereof without
reduction of the Temination Conside¡ation and all compensation fbr
expropriation shall be payable to the l,andlord and all right and clainr of the
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Tenant to such amounts, if any, shall be assigned to the Landlord on a without
recourse basis.

(c) The Premises shall be and remain until Closing at the risk of the Tenant. In the
event of material damage by fire or other hazard to the Premiscs or any part
thereof occuring before the Closing Date, the Tenant shall immediately advise
the Landlord thereof by Notice in writing ("Material Damage"). The Landlord
shall immediately advise the Tenant thereof by Notice in writing, and in the
Notice the Landlord shall advise the Tenant if thc Landlord wishes to; (i)
terminate this Agreement in accordanse with subsection 7.10(Ð; or (ii) complete
the Transaction contemplated herein in accordance with the terms hereof without
reduction of the Termination Consideration and all insurance and other
compensation for Materìal Damage shall be payablc to thc Landlord and all right
and clairn of the Tenant to such amounts, if any, shall be assigned to the Landlord
on a without rccourse basis.

ARTICLE 6
REPRESENTATIONS, WARRANTIES & COVENANTS

6.1 Tenant's Representations and Warranties

The Tenant represents and wanants to and in favour of the Landlorcl that as of the Execution
Date and as of Closing as to the following and acknowledges and confirms that the Landlord is
relying upon such reptesentations and wananties in comection with the entering into of this
Agreement:

(a) the execution, delivery and performance by the Tenant of this Agreement has
been duly authorizecl by all neccssary co¡porate action on the part of the Tenant
subject to the Âpproval And Discharge Order and authorization as is required by
the Court;

(b) to the best of the Tenant's krowledge and belief, other than the Construlction Lien
Claims set out in Schedule "E" lìercto, the Tenant has takelr no steps or failed to
take and steps or failed to make any payments which have given rise to, or which
could give rise to a Construction Lien Clairn in respect of the Premises, the Mall
or the Property from and after the Exccution Date;

(c) the Tenant is not a non-resident of Canada within the meaning of tl¡e Income Tax
Act (Canada); and

(d) the I'enant is a registrant fbr the purposes of the tax irnposed under Part IX of the
Excíse Tax Acr

6.2 Landlord'sRepresentationsandWarranties

lÏe Landlord represettts and warrants to and in favour of the Tenant that as of the Execution
Date and as of Closing as to the following and acknowledges and confirms that thc Tenant is
relying upou such representations and waranties in connection with the entering into c¡f this
Agreement:
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(a) the Landlord has been duly incorporated and is validly subsisting under the Laws
of the jurisdiction of its incorporation, and has all requisite corporate capacity,
power and authority to carry on its business as now conducted by it and to own its
properties and assets and is qualified to carry on business under the Laws of the
jurisdictions where it carries on a material portion of its business;

(b) the Landlord is not a non-resident of Canada within the meaning of the Income
Tax Act (Canada);

(c) the Landlord is a registrant for the purposes of the tax imposed under Part IX of
lhe Excise Tax.Ácr;

(d) the execution, delivery and performance by thc Landlord of this Agreement:

(Ð has been duly authorizedby all necessary corporate action on the part of
the Landlord;

(ii) does not (or would not with the giving of notice, the lapse of time or the
happening of any othel evçnt or condition) require any consent or
approval under, result in a breach or a violation of, or conflict with, any of
the terms or provisions of its constating documents or by-laws or any
contracts or instruments to which it is a party or pursuant to which any of
its assets or property may be affectcd, including any consent or approval
from a mortgagee or lender or its respective agent, servicer or such other
creditor to the Landlord or its affiliates with security on all or part of a
Property; and

(iii) will not result in the violation of any Laws;

(e) the Landlord is the registered and beneficial owncr of the Property and the sole
and beneficial lessor under the Lease for the Premises;

(Ð this Agreement has been duly executed and delivered by the Landlord and
constitutes legal, valid and binding obligations of the Landlord, enforceable
against it in accordance with their respective terms subject only to any limitation
under applicable Laws relating to (i) bankruptcy, winding-up, insolvency,
affangement and other similar Laws of general application affecting the
enforcement of creditors' rights, and (ii) the discrction that a coull may exercise
ín thc granting of cquitable remedies such as specific performance ancl injunction;

(g) the Landlord has reviewed and is familiar with all of the tenns and conditions of
the Lease; and

(h) the Landlord has, and will have at Closing, all funds on hand necessary to pay the
Termination Consideration and any Taxes payable by the Landlord in connection
with the Transaction.
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6.3 Landlord's Covenants

(a) The Landlord shall use commercially reasonable efforts to take all such actions as

are within its power or control, and to cause other actions to be taken which are
not within its power oL conftol, so as to ensure compliance with each of the
conditions and covenants set forth irr Article 7 which are for the benefit of the
Tenant or the ¡nutual benef,rt of the Parties,

(b) The Landlord shall takc any and all steps in order to avoid the filing of an
application for, or the issuance of any interim Order or other Order wlúch would
have the effect of delaying or preventing the Closing, and if any such interim
Order or other Ordcr is issued, the Landlord shall take any and all steps to have it
rescinded, revoked or set aside as soon as possible. For greater certainty, "any
and all steps" shall include, committing to or effecting undertakings, a consent
agreement, a hold separate an'augement, a consent Order, a hold separatc Order, a
sale, a divestiture, a disposition or other action, in any such case without any
reduction of the Te¡mination Consideration,

(o) The Landlord will promptly notify the Tenant and the Tenant will promptly notify
the Landlord upon:

(i) becoming aware of any Order or any complaint requesting an Order
restraining or enjoining the execution of this Agreement or the
consummation of the Transaclions; or

(ii) receiving any notice from any Governmental Authority of its intention:

(A) to institute a suit or proceeding to rcstrain or enjoin the execution of
this Agreement or the consummation of the Transaction; or

(B) to nullify or render ineffective this Agreement or the Transaction if
consummated.

(d) For a period fiom the Closiug Datc to thc date that is not later than December 3l,
2017 (the "Posf-Closing Access Period"), the Tenant and its agents and their
respective representatives (collectively, the "Accessing PartÍes") shall have
acccss to the Premisss to occupy the Premises in order for one or more of thc
Accessing Parties to conduct a liquidation sale of the FF&FI located on the
Premises as at the Closing Date and/or the Inventory and/or to remove any of
Tenant Assets in accordance with the Access Agreement and the Inventory
Liquidation Order, (for greater certainty, only aclditional Inventory may be
brouglrt into thc Prcmises for salc from and after the Closing Date). Subject to the
Inventory Liquidation Order, the Tenant shall not be obligated to renlove any
Tenant A,ssets .fi'om the Premises or undertakc any repair of the Premises. Any
'l'cnant Assets te1ì by the Tenant on the Premises at the expiry of the Post-Closing
Access Period shall be deemed to be abandoned ancl quitclairned by the Tenant
(and any third parties who may havc an intcrcst in such property) and can be dcalt
with, disposed of, or otherwise utilized by the Landlord ilr its sole discretion. This
Section shall survive ancl not rnerge on Closing.
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6.4 Tenantts Covenants

The Tenant agrees, thar subject to the Initial Order, the SISP Order and the Approval and
Discharge Order, to thereafter take all commercially reasonable actions as arc within its power or
control, and to use its commercially reasonable efforts to cause olher actions to be taken which
are not within its power or control, so as to fulfill the conditions set forth in Article 7 which are
for the benefit of the Landlord or the mutual benefit of the Parties,

6.5 Tax Matters

In addition to the representations and warranties set forth in Section 6.2, the Landlord further
warralrts, represents and covenants to the Tenant, and acloowledges and confirms that the
Tcnant is relying on such representations and warranties, indcrnnities and covenants in
connection with the errteting into of this Agreement, that:

(a) the Landlord is or will be prior to the Closing Date duly registered under
Subdivision (d) of Division V of Part lX of the Excise Tax Act with respect to the
goods and services tax and harmonized sales tax which registtatÌon shall be in fr¡ll
force and effect and shall not have been cancelled or revokcd on the Closing Date;

(b) the Landlord has entered into this Agreement and is terminating the Lease and the
Real Property Interests on the Closing Date, as principal for its own account and
not as an agent, nominee, trustee or otherwise on behalf of arrother Person;

(c) to the extent permitted under subsection 221(2) of the Excise Tax Act and any
equivalent or corresponding provision under any applicable provincial or
tenitorial legislation, the Landlord shall selÊassess and renrit directly to the
appropriate Governmental Authority any applicable Taxes including goods and
services tax or hannonized sales tax, as the case may be, imposed under the
Excise Tax Act and any similar value added or multi-staged tax or sales tax
imposcd by any applicable provincial or territorial legislation payable by the
Landlord in connection with thc l'ransaction, including the terrninâtion of the
Lease and the Real Property Interests;

(d) on Closing, the Landlord shall have executed and delivered a certificate,
undertaking and indemnity wlrich includes its certiflcation of ils registration
nunrber issuecl under the Excise Tax Act and incorporates the provisions of this
Section 6.5 (the "GST/HST Certificale"), wlrich GST/HST Certificate shall form
parr of this Agreement,

The provisions of this Section 6.5 shall survive anclnot merge on Closing.

6.6 Survival of Covenants,

Except as otherwise expressly provided in tbis Agreement to the contrary, no representations,
warranties, covonants or agreements of the Tenant or the Landlord in this Agrcement shall
survive the Closing.
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ART'ICLE 7

CLOSING

7.1 Conditions of Closing for the Benefit of the Landlord

The Landlord's obligation to complete the Transaction is subject to the following conditions to
be fulfilled or performcd, on or before the Closing Date, which conditions are foi the exclusive
benefit of the Landlord and may be waived, in whole or in part, by the Landlord:

(a) the representations and warmnties of the Tenant in Section 6.1 shall be true and
correct as of the Closing Datc with the ¡arne force and effect as if such
representations and wananties were made on and as of such date;

(b) the Tenant shall have performed and complied with all of the other terms and
conditions in this Agreement on its part to be performed or complied with at or
betbre Closing in all material respects and shall have executed and delivered or
caused to have been executecl and delivered to the Landlo¡d at Closing all the
Closing Documents contemplated or required to be so executed and delivered in
this Agreement; and

7.2

(c) the Landlord shall have received the Closing I)ocuments.

Conditions of Closing for the Benefit of the Tenant

The Tenant's obligation to complete the Transaction is subject to the following conditions to be
fulfilled or performed, on or before the Closing Date, which conditions are for the exclusive
benefit of the Tenant ancl may be waived, in whole or in part, by the Tenantl

(a) the ttpresentations and warranties of the Landlord in Section 6.2 shall be true and
correct as of the Cìosing Date with the same force and effect as if such
represc'ntations and wananties were made on and as of such date;

(b) the Landlord shall have paid the'lcrmination Consideratic¡n and any applicable
Taxes payable by the Landlord to the Tenant that are not self-assessed and
remitterJ by the Landlord, subject to the adjustments in accordance with this
Agreentent, in its ertirety to the Monitor and shall have perfbrmed and complied
with all of the tenns and sorrditions in this Agreernent on its part to be pelformed
or complied with at ot before Closing in all material respects and shall have
executed and delivered or caused to have been executed and delivered to the
Tenant at Closing all the documents contemplated required to be so executed and
delivered in this Agreement; and

(c) the Tenant shall havc received the Closing Documents.

7.3 Conditions of Closing for the Mutual Benefït of the Parties

The obligations of either fte Tenant or thc l.andlord to cornplete the Transaction are subject to
the following conclitions to be fulfiìled or performed, on or before the Closing Date, which
conditions are for lhe mutual benefït of each of lhe parties ancl may only bc waived, in wholc or
in pnrt, by agreement of the parlies to this Agrccnrent:
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(a) the Approval and Dischargc Ordet, substantially in the folm attached hereto as
Schedule "A", shall have been issued and entered by the Court; and

(b) the Monitor shall have delivered the Monitor's Certificate.

7.4 Closing I)ocuments

C)n or before Closing, subject to the provisions of this Agreement, the Tenant and the Landlord
shall, execute or cause to be executed and shall deliver or cause to be delivered into escrow (in a
sufficient number of copies or counterparts for the Landlord and the Tenant and, where
applicable, in registerable form), the following, which shall be in form and substance reasonably
satisfactory to the Landlord and the fenant and their respective solicitors:

(a) By the Tenant and the Landlord:

(i) tlie Access Âgreenrent; and

(ii) such other documents as each Party or each Party's solicitors shaìl
reasonably requirc in good faith in accordance with this Agleement or as
may be required under applicable Laws.

(b) By the Tenantl

(i)

(ii)

(iii)

the Approval and Discharge Order;

the statement of adjustments evidencing the adjustments made at Closing;

all master keys relating to the Premises, if any, all security cards and
acccss cards relating to the Premises, if any, and all combinations and
passwords to vaults and combination locks and other security features
located in the Premises, if any, in cach case, to the extent in thc possession
of the Tenant, provided that such keys and such other information may be
retained by the Tenant dLrring the Post-Closing Âccess Period; and

such other documents as the Landlord or the Landlord's solicitors shall
reasr:nably require in goocl faith in accordance with this Agreement or as

may be required under applicable Laws.

(iv)

(c) By the Landlord

(i) the Termination Consideration, subject to the adjustments in accordance
with this Agreement;

(ii)

(iiÐ

(iv)

GST/HST Certificate;

thc Rclcasc of Property Claíms; and

such other documents as the Tenant or the Tenant's solicitors shall
reasonably require in good faith in accordance with this Agrcement or as
may be required under applicable Laws.
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7,5 Closing Date

(a) Subject to the SISP Order, the completion of the Transaction contemplated by this
Agreement (the "Closing") shall take place at 10:00 a,m. (Toronto time) on the
Closing Date at the Toronto office of Osler, Hoskin and Harcourt LLP, or at such
other place as måy be agreed upon by the Tenant and the Lancllord in writing,

(b) Subject to sati.sfaction or waiver by the relevant Party ot Parties, as applicable, of
the conditions of closing in its favour contained in this Article 7, at Closing, the
Landlord will pay or satisfr the Termination Consideration in accordance with
Adicle 3, and the Closing of the Transaction will take effect, pursuant to the
Approval and Discharge Order, upon delìvery of the Monitor's Certificate.

7.6 Confirrnation of Satisfaction of Conditions

On the Closing Dnte, subject to satisfaction or waiver by the relevant Pafty or Parties, as
applicable, of the conditions of Closing in its favour contained in Articlc 7, the parties or lheir
respectivc solicitors shall cortfirm to the Monitor the satisfaction of all conditions to Closing, and
upon the Morlitor receiving the Termination Consideration, subject to the a<l.justments in
accordance with thís Agreement, the Monitor shall deliver copies of the Monitor's Certificate to
the Pafties hcrcto and release the Termination Consideration, as well as any Taxes payable by the
Landlord to the Tenant that are not selÊ assesscd and remitted by the Landlord, to the 1'ellant and
following Cìosing file the Monitor's Certificate'with the Court,

7.7 Closing

(a) The'I'ermination Consideration, as well as any Taxes payable by the Landlord to
the Tenant that are not self- assessed and remitted by the Landlord, subject to the
adjustments in accordance with this Agrrement, shall be held by the Monitor, in
trusf in a separate intercst bearing account, pending completion of the Transaction
or earlier termination of this Agreement. ln holding and dealing with the funds
paid to the Monitor in trust and any interest eamed thereon pursuant to this
Agreement, the Monitor is not bormd in any way by any agreement otlìer than this
Sectíon 7.7 attd the Monitor shall not ¿ìssume or bc dccmcd to assume any duty,
liability or responsibility other than to hold the trust funds arrd any interest eamed
thereon in accordance with the pravisions of this Section 7.7 and to pay the funds,
and any interest earned thercon, to the Party becoming entitled thereto in
accordance with the terms of this Agreement, except in the event of a dispute
betweelr the parties as to entitlemeut to the trust funds, of which the Monitor has
been given notice in wdting, the Monitot may, in its sole, subjective and
unreviewable discretion, or shall, if requested by either of the parties, pay thc trust
firnds and any and all intercst earned thereon into cour1, whereupon the Monitor
shall have no further obligations relating to the trust ñ¡nds or any interest eanred
thereon or otherwise hereunder.

(b) Thc Monitor shall not, undet any circurnstances, be required to vcrify or
determine the validity of any written notice or other document w.hatsoever
delivercd to the Monitor ill connection with the ttust lìrnds ancl the Monitor is
hereby relieved of any liability or responsibility for any loss or darnagc which
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may arise as a result of the acceptance by the Monitor of any such written notice
or other document,

(c) On or before Closing, the parties' respective solicitors shall exchange the Closing
Documents in escrow and the Termination Consideratíon, as well as any Taxes
payable by the Landlord to the 1'enant that are not self- assessed and remitted by
the Landlord, subject to the adjustmcnts in accordance witli this Agreement, shail
be delivered to or paid to the order of the Monitor, in trust, and shall remain in
escrow with the Monitor until the Monitor has delivered the Monitor's Certificate
to the Tenant and the Landlord, upon the (rccurrence of which the escrow shall be
lifted, the Closing Documents shall take effect as of the date and tine set out in
the Monitor's Certificate, the entire amount of the Termination Consideration, as
well as âny Taxes payable by the Landlord to the Tenant that are not self-
assessed and remittect by the L,andlord, subject to the adjustments in accordance
with this Agreemcnt, shall be f'orthwith released to the Tenant and the Closing
shall be deemed to have occurred as of such clate and tir¡e set out in the Monitor's
Certificate and fully .signed Closing Documents shall be released to each of the
Tenant and i-andlord.

(d) The parties acknowledge that, notwithstanding that the Monitor is not a party to
this Agreement, the Monitor may rely upon the provisions of this Section 7,7.

(e) This Section 7 .7 shall survive the Closing or termination of this Agreement.

Filin gs and Authorizations

(a) Each of the Tenant and the Landlord, as promptly as practicable after the
execution of this Agreement, willmake, or cause to be made, all such filings and
submissions under all Laws applicable to it, as may be required for it to
consummate the fiansaction in accordance with the terms of this Agreement,
other thân the motion seeking approvalof the Transaction and the issuance of the
Approval and Discharge Order. The Tenant and thc Landlold shall co-ordinate
and cooperate with one another in exchanging such information ancl supplying
such assistance as may be reasorrably rec¡uestecl by each in connection with thc
foregoing including, providing each other with all notices and information
supplied to or filed with any Governmental Authority (except for noticcs and
infonnation which the Tenant or the Landlord, in each case acting reasonably,
considers highly conlìdential and sensitive which may be liled on a confidential
basis), and all notices and conespondence receivecl fi'onr any Governmental
Authority.

(b) The Parties acknowledge and agree that the Monitor shall be entitled to deliver
the Monitor's Certifìcate to the Tenant and the Lancllord and file the Monitor's
Certifìcate with the Couft, without independent investigation, upolt (i) receiving
rvritten confirmation from the Tenant and the Landlord or their respective
solicitors that all conditions of Closing have been satisfied or waived, andletting
out the amounl of the Termination Consideration and Taxes payable by the
l,andlord to the Tenant that are not self-assessed ancl ¡emitted by the Lanálord,
and (ii) receipt of such 'l'crmination Consicleration and Taxes by the Monitor, and
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the Monitor shall have no liability to the Tenant or the t,andlo¡d or any other
Person as a ¡esult of filing the Monitor's Certilicate.

Court Matters

(a) The Tenant shall consult and co-ordinate with thc Landlord and their respective
legal advisors regarding the parties upon whom the motiorr seeking the Aiproval
and Discharge Order will be served. For greater certainty, all Constructioñ Lien
Claima¡ts shall be timely scrved with the motion for rhe Approval and Discharge
O¡der.

(b) The Landlord shall provide such inforrnation and take such actions as may be
reasonably requested by the Tenant to assist the Tenant in obtaining the Approval
ancl Discha¡gc Ordcr and any other order of the Couú reasonably neceJsãry to
consummate the transactions contemplated by this Agreement,

(c) Notwithstanding anything else contained in this Âgreement or elsewhere, the
Landlotd acknowìedges and agrees that the Tenant carurot guarantee that it \¡/ill
obtain the Approval and Discharge Order ancl the Approvaì and Discharge Order
nray or may not be granted by the Court.

7.10 Termination

This Agreement may, by notice in writing given at or prior to Closing, be terminated:

(a) by mutual consent of the Landlord and Tenant (in respect of which the Tenant
shall require the consent of the Monitor to provide its consent) or on fiuther order
of the Court;

(b) by the l,andlord if any of the conditions in Section 7.1 havc not been satisfied on
or before the Closing Date and the Landlord has not waived such condition;

(c) by the Tenant with the consenf of the Monitor if any of the conditions in Section
7.2have not been satisfied on or before the Closing Date and the Tenant has not
waived such condition; or

(d) by cither Party if any of the condilions prececlent in Section 7.3 have not been
satisfied on or before the Closing Date and the parties have not waived such
condition; or

(e) by the Tenant (with the consent of the Monitor) if Closing has not occured on or
before tlre Closing Date, prnvided that the Tenant may not terminate this
Agreement pursuant to this Sedion 7,10(e) if it has Iàiled to perform any one or
more of its obligations ol covenants under this Agreement and the Closiug has not
occurred because ofsuch failure.

(Ð by the Landlord íf an Expropriation under subsection 5,1(e) or Material Damage
under subsection 5.1(f) occurs before the Closing Date;
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ARTICI,E 8
OTHER PROVISIONS

8. t Confidentiality

The 1'enant shall be entitted to disclose this Âgreenrent and all information provided by the
Landlord in connection herewith, to the Court, the Monitor and parties in intcrást to the CCAA
Proceedings, This Section shall survive and nor merge on Closing.

8.2 Leasehold Interesf

Notwithstanding any provision of this Agreement to the contrary, for purposes of this Agreement
and each Closing Document: (i) all references to '(L€ase" inch¡de atty rubl"us" or agreèment to
sublease by which the Tenant (as subtenant) holds its interest in, and/or right to occupy the
related Premises, (ii) for the Premises which are subject to a subleas" o, ugr""*ent to su-blease
(rather than a lease) in favour ofthe T'enant, all references to the Tenanl's "leasehold" interest in
such Premisss shall mcan the Tenant's "subleasehold" interest, wherc applicable (rather than a
lcasehold interesl) in such Premises, any reference to "Landlord" shali rnean the sublandlord
under the applicable sublease or agreçmcnt 1o sublease pursuant to which the Tenant (as
subtenant) holds its interest in, and/or ríght to occupy such Premises, and any reference to
"Sublease" shall mean a sub-sublease in such Premises in fayour of the Tenant, and (iii) all other
sinrilar references relating to the Lease aud Premises shall be interpreted and construed in a
similar manner.

8.3 Timc of the Essence

Time shall be of the essence of this Agreement.

8,4 Entire Agreement

'l'his Agreement constitutcs the errtire agreement between the parties with respect to the
transactions contemplated in this Agreemenl and superscdes all prior ãgrr.m"ff.,
understandings, negotiations and cliscussions, whether oral or written, of the partier rnittr respect
to the subject mattcr of this Agreement, There are ¡lo representations, warranties, Çovenants,
co¡ditions or other agreelnents, legal or conventional, express or implied, collateral, statutory or
otherwìse, between the parties in connection with thc subject matter ãf tttis Agreement, except as
specifically set fonh in thís Agreement. The parties have not reliecl and are not relying on arly
other information, discussion or understanding in entering into and completing the iraisactions
contemplated by this Agreement.

8,5 Waiver

(a) No waiver of any of the provisions of this Agreement shall be deemed to
constitute a waiver of any other provision (whetlrer or not similar), nor shall such
waiver bc binding unless executed in rvriting by the party to be bound by the
waiver.
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(b) No failure on the part of thc 'l'enant or the Landlord to exe¡cise, and no delay in
exercising any right under úis Agreement shall operate as a waiver of such right;
nor shall any single or partial exercise of any such right preclude any othei or
fi'¡rther exercisc of such right or the exercise of any other right.

8.6 F urthcr Assurances

Each of the parties covenants and agree.s to do such things, to attend such meetíngs and to
execute such fufher surrenders, re-leases, conveyances, transfers, clocuments and assurances as
may be deenred necessaly or advisable from time to time in orcJer to effectively terminate the
Lease and the Real Propefy Interests and carry out the tems and conditions of this Agreement in
accordance with their true intent, The provisions of this Section 8.6 shall survive uñd ,hu¡ not
mergc on Closing.

8,7 Severability

If any provision of this Agt'eement shall be determined by a court of competent jurisdiction to be
illegal, invalid or unenforceable. that provision shail bé severed from this Agteement and the
remaining provisions shall continue in full force and effect.

8.8 Governing Law

This Agreement shall be governed by and interpreted and enf'orced in accordance with the laws
of thc Province of Ontario and ths federal laws of Canada applicable therein. Each party
irrevocably and unconditionally submits to the jurisdiction of-tÈe courts of the province of
Ontario with respect to any action or procee<ling arising out of or relating to this Agreement or
the Transaction, and waives, to the fullest extent prtmitted by applicable Laws, an] objection
that it may rlow or hereafter have to the venue ol any action oi proceeding arising oul of or
relating to this Agreernent or the Transaction in any court of the Piovio.. oI Onturiõ, Each of
the Pafies hereby irevocably waives, to the fullest extent permitted by applicable Laws, the
defence of an inconveníent lbrum to the maintenance of such action or iroceeding in any such
court,

8.9 English Language

The parties herelo havc rcquested lhat this Agreement be drafted in English only. Les partìes aux
présenles onl demqndé à ce que la présente convenllon soit rédigée en anglais ieulem'ent.

8.10 StatuteReferences

Any reference in this Agreement to any statute or âny section thereof shall, unless otherwise
expressly stated, be deemed to be a reference to such statute or section as amendecl, restated or
re-enacted fronr timc to time.

8,f I Hcadings

The division of this Agreement into Sections, the insertion of headings is for conveuience of
rel'erence only and are not to be considered in, and shall not affðct, the construction or
intcrpretation of any provision of this Agreement,
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8.12 References

Where in this Agreement reference is made lo an article or section, the reference is to an article
or section in this Agrcement unlcss the context indicates the reference is to some other
agreement. The terms 'this Agreement", "hereof', "hereunder" and similar expressions refer to
this Agreement and not to any particular Afiole, Scction or other portion hereoi'and include any
agreement supplemental hereto. The word "includes" or "including" shall mean ,,includes
without limitation" or "including without limitation", respectively.- The word ,.or,' is not
exclusive.

8.13 Number and Gender

Unless the context requires otherwise, words importing the singular include the plural and vice
versa and words importing gender include all genders.

8.14 Business Days

If any payment is required to be made or other action is required to be taken pursuant to this
Agreement on a day which is not a Business Day, then such payment or action shall be ¡nade or
taken on the next Business Day. All actions to be made or taken by a particular Business Day
must be made or taken by no later than 5:00 p,m. (Toronto time) ån a gusin.ss Day and any
action made or taken thereafter shall be cleemed to have been made and received on the next
Business Day.

8.15 Currency and Payment Obligations

Except as otherwise exprcssly provided in this Agreement all dollar amounts referred to in this
Agreement are stated in Canadian Doltars.

8.I6 Notice

Notwithstanding an¡hing to the contrary contaíned in the Lease, any notice, consent or approval
required or permitted to be given in connection with this Agreement or the Leasc (a ,,Ñotice")
shall be in writing and shall be sufficiently gíven if deliveled (whether in person, by courier
service or other personal method of delivcryj, õr if transmitted by facsimile or e-mail:

(a) in the case oll a Notice to the 'l'cnant ât:

Sears Canada Inc.
290 Yonge Street, Suite 700
Toronto, ON M5B 2C3

a
o
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\Mith a copy ro:

Osler, Hoskin & Harcourt LLF
100 King Street West
I Iiirst Canadian Place
Suìre 6200, p.O, Box 50
1'oronto, ON M5X l88

Àttn: Ma¡c Wasserman & Tracy Sandler
Email: ulwasse!'lnan@osler..corn / tsandler@osler.com

With a copy to:

FTI Consulting Canada Inc.
TD South Tower
Suire 2010, p,O. Box 104
Toronto, ON M5K lG8

Attn: PaulBishop
Email: paul.bishop@fticonsulting.corn

With a copy to:

Norton Rose Fulbright Canada LLP
Suitç 3800, Royal Bank Plaza, South Tower
200 þay Street, P,O. Box 84
T'oronto, ON MsJ 224

Attn:
Ëmail

Orestes Pasparakis & Virginie Gauthier
orestês, pasparakis@nof onrosefulbri ght.com &
virginie.gauthier@¡ortonrosefulbright.com

(b) in the case of a Notice to the Landlord at:

RioCan Holclings (Oakville Place) Inc.
I Eglinton Square
Toronto. Ontario
MII,2KI

Attn: Jonathan Gitlin
email: ,igiili¡r@fiocan.som

with a copy loi

'WeirFoulds LLP
4100-(16 Wellington Street West
P.O. Box 35 TD Bank'lower
'l'ol'onto, oN M5K l87
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Edrnond Lamek
el ar4Êk@WSilfoulds. conr

A Notice is deemed to be given and received (i) if sent by pcrsonal dclivery or sâme clay courier,
on the date of delivcry if it is a Business Day and the delivery was made piior to 5:00 p.rn. (local
ti¡ne in tlte ¡rlace of receipt) and otherwise on the next Business l)ay, (ii¡ if sent by overnight
couricr, on the next Btlsiness Day, or (iii) if sent by email, when the sencler ¡eceives an email
liom the Ìecipient acknowledging receipt (which aãknowledgement shall not be unreasonably
clelaye<ì or withheld), provided that an automatic "reaã receipt" does uot constitute
acknowledgment of an email forpurposes of this section. Any Party may change irs acldrcss tbr
service fìom time to time by plovicling a Notice in accordanse with the foregoing. Any
subsequent Notice ntust be seìrt to the Party at its changed address. Any element ãt a Þarry,s
addrcss lhat is not specifically changecl in a Notice will be assumed not to be changed. Subjeci to
Se,ction 8.19, sending a copy of a Notice to a Party's legal counsel as contemplatãd above is for
inftrrmation purposes only an<1 cloes not constitute delivery of the Notice io that party. The
failure to send a copy of a Notice to legal counscl cloes not invaìidate delivery of that Notice to a
Party,

8,17 Subdivision ControlLcgislation

This Agreernent and the Transaction are subject to compliance with the applìcable subdivisiol
control legislation to the extent applicable.

8.18 Solicitors as Agcnt and Tender

Any Notice, apptoval, waivcr¡ âgÍeement, instrument, document or communication permitted,
rec¡uired or contemplated in this Agreernent (inclutling, without limitation, any ugtó"rrrcnt to
atnend úis Á,gleement) may be given or rJeliverecl and accepted or received by thJlandlord's
solicitors on behalf of the Landlord and by the Tenant's solicitors on behalf oith" T"nant and
any tendet' of Closing l)ocuments ntay be rnade upon the Tenant's solicitors and the Landlord's
solicitors, as tl:e case may be.

8.19 No Rcgistration of Agrccmcnt

The l.andlold covenants and agrees not to register or çause or permit to be registered this
Agrecment o¡'any notice of tbis Agreement on title to any of the Properties ancl that no referencc
to or noticc of it or aty caulion, certificate of pendiug litigation or other similar court process in
rcspect thereof shall be registered on title lo the Property ancl/or any paf thereoi and the
Landlord shall be deemed to be in material default uncler this.r.\gteerrrent if it nrakes, ol causes or
pei'mits, any tcgistt'alit¡n to be made on title to the Property anil/or any paÍ ther.eof prior to the
successful completion of the Transaclíon contemplatecl herein on th; Closing t)ate. 'fhe
Landlord shall iudemnif¡, ¿n¿ save tl're Tenant harnrless from and against ony *d all Clajms
whatsoever arising from or with respect to any such legistration. inclurding, all ihe tegal l'ees, on
a full indemnity basis, including thosc inculred by the Tenant with respect ro obiainirrg the
retnoval of such registtation, This indemnity shall sun,ive a¡rd not rnergs oìr the expiration, non-
conrpletion arrd/or termrìnation of this .A.greeinent ftrr any reason.
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8,20 Third Party Costs

Each of the Parties hereto shall be responsible for thc costs of their own solicitors, respectively,
in respect of the Transaction, The Landlord shall be solely responsible for and snaìt pay, ín
addition to the Termination Consideration, any applicabie land transfer taxes paya6ie in
connection with the Transaction, all registration taxes, fees and other costs payable in respect of

by the Landlord at Closing and all federal and
r in connection with the Transaction, including,

imposed on rhe Landrord b¡ any appricabre *J#lf;'i',1ü"iilii.;1-ïiå:iffiiî::tJlî
be, and 

_any other provincial salcs taxes. This Section 8,20 shall survive the Closing or rhê
tcrmination of this Agreement.

8,21 Interpretation

The parties herelo acknowledge and agree that: (a) each Party and its counsel reviewed anrl
provisions of this Agreement ¿rnd have conttibuted to their revision, (b)
o the effcct that any ambiguities are resolved against the drafting party
the interpretâtion of this Agreement, and (c) the terms and provisions of

this Agreement shall be 
_construed fairly as to all partics hereto and not in favour of or against

any Party' regardless of which Party was generally responsible f'or the preparation of this
Agreenrent.

8.22 No Third Party Benefrcíaries

Each Party hereto intcnds that this Agreement shall not benefit or create any right o¡ cause of
action in or on behalf of any Person, other than the Parties herelo and the Monitor, and no
Person, other than the Parties hereto and the Monitor, shall be entitled to rely on the provisions
hereof in any Claim, proceeding, hearing or other forum. The Palties acklowledge ìnd agree
that thc Monitor, acting in its capacity as the Monitor, will have no liability in corúection with
this Agreernent whatsoever, in its capacity as Monitor, in its personal capaciiy or otherwisc.

8,23 Enurement

This Agreement shall become effective when executed by thc'l'enant and thc Landlord and after
thaf time shall be binding upon and enure to the benefit of the parties and thejr respective heirs,
executors' personal legal repre.sentatives, successors and permitted assigrrs. The Landlord has
and shall have no right to assign, convey and./or lransfer its rights and/or obligations hereunder or
to ellì¿cl a "change of control" so as to indirectly effect the l'oregoing, without in each case first
obtaining the prior written consent of the Telrant, which cóns"nt -oy be arbiharily and
un¡easonably withheld by thc I'enant.

8,24 Arnendments

'I'his Agreettrenl may ortly be amended, supplenrented or otherwise rnoclified by written
agreemeut signed by the Tenant ancl the Landlord, except that the lime ibr doing ot cómpleting
of ary nratler provided f'or herein may be extended oi abridged by an agreeÃent in writin!
signed by the Tenant or the Tenant's solicitors on one hand anã the Lanclloid or the Landlord,s
solicitors on the other.
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8.25 Counterparts and Delivcry

amendments hereto (and any other agreements,
y be executed in counterpart and transmitted by
uotion of signatures in coupterpart by wày of
h suoh reproduotion tl/ere exeeuted originals.

IN WITNESS WHEREOF theparties have executed thîs Agreement.

SEARS CANADA INC.

By:

By:

P,

Name:
Title:

RrocAN HOLDINGS (OAKVITJLE
PLACE)

By:

\

Title: ,E¿,.rt/þ\

Title:



SCHEDULE "A"
APPROVAL AND DISCHARGE ORDER

Court File No. CV-l 7-l I 846-00CL

ONTARIO

SI]PNRIOR COURT OF JUSTICE

COMMERCIAL LIST

THE HONOURABLE MR, ö, THE tTH

JUSTICE HAINEY DAY OF 
',2017

IN THE MATTER OF THE COMPANIES'CREDTTORS
ARRANGEMENTICf, R.S,C. 1985, c. C-36, AS AMENDED

AND IN THE MA'TTER OF A PLAN OF COMPROMISE OR
ARRANCEMENT OF' SEARS CANADA INC., CORBEIL
ÉlncrnlquE INc., s.L.H. TRANSpoR'r' rNC.,'t'HE cur rNc.,
SEARS CONTACT SERVICES INC., INI'TIUM LOGISTICS
SERVICËS TNC., INITIUM COMMERCE LABS INC., INITIUM
TRADING AND SOURCING CORP., SEARS FLOOR
COVERING CENI'RËS TNC., 173470 CANADA INC.,2497089
ONTARIO INÇ,, 698874I CANADA ]NC., IOOI I71I CANADA
INC., I592580 ONTARIO LIMII'ED, 955041ALBERTA LTD.,
420t531C^.NADA INC., 168886 CANADA INC., AND 3339ó11
CANADA INC.
(each, an "Applicant", and collectively, the "Applicants,')

APPROVAL AND DISCIIARGE ORDER - LEASE 'IX],RMINATION AGREEMENT

OAKVILLE PLACE MALL (STORE #1321)

THIS MOTION, made by the Applicants, pursuant to the Companies' Creditors

Arrangemenl lcl, R,S,C. 1985, c. c-36, as anrended (the "CCAA") for an otdet, inler alia,

approving: the lease termination (the "Transaction') contemplated by a Lease Ten¡ination

Agreement between Sears Canada Inc. ("Sears Canads"), as Tenant, and RioCan Holdings

(Oakvílle Place) Inc. (the 'Landlord') as Landlord dated as of Septernber , 2017 (the

"Lease Termination Agrcement") and certâin related relief, was heard this day at 330

University Avennc, Toronto, Ontario.

)

)

)
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ON READING the Notice of Motion of the Applicants, the Affidavit of Stephen

Chanrpion su/orn on ),2017 including the exhibits thereto (the "Champion Affidavit"), and the

o Report of FTI Consulting Canada Inc., in its capacity as Moniror (the ..Monitor',), filed, and

on hearing the submissions of respective counsel for the Applicants, the Monitor, the Landlord,
the DIP ABL Agent, the DIP Term Agent and such other counsel as were present, no one clse

appearing although duly served as appears from the Affidavit of Service of o sworn a,Z0l7,
filed:

SERVICE AND DETINITIONS

I ' THIS COURTORDERS that the time for service of the Notice of Motion and the Motion
Record herein is hereby abridged and validatcd so that this Motion is properly returnable today

and hereby dispenses with fufher service thereot'.

2' THIS COURT ORDERS that any capitalized term used and not clefrned hcrcin shall have

the meaning ascribed thereto in the Amended and Restated Initial Order in these proceedings

datcd .Iune 22, 2017 (the "Initial Order"), or in the Lease Temination Agreement, as

applicable,

APPROVAL OF'THE LEASE TERMINATTON AGREEMDNT

3. 'I'HIS COURT ORDERS AND DECLARES that the entering into of the Transaction by

Sears Canacla is hereby approved ancl ratified and that the execution of the Lease Termination
Agreenrent by Sears Canada is heleby authorized, approved and ratified with such ¡ninor
amendments as Sears Cattada (with the consent of the Monitor after consultation with rhe DIp
l,enders) and the Landlold may agree to in writing. Sears Canarla is hereby authorized and

directed to lake such additional steps and execute such additional documents as may be

'necessary or clesirable for the completion of the Transaction, including the termination by t¡e
Lancllord of all of Sears Canada's interests in and to the Lease and the Real property Interests

(each as defìned in the Lease Termination Agreement) and thc Monitor shall be authorized to

take such additional steps in furtherance of its respollsibilities under the Lease Termination

Agreement and this older, and shall not incur any liability as a result thereof,

4' THIS COURT ORDERS AND DECLARES that upon the delivery of a Monitor's
certilìcate to the Landlord substantially in the form attachecl as Schcdulc ,,A,, hereto (the
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"Monitor's Certificate"), all of Sears C¡nada's intcrest in and to the Lease and the Real

Property Interests shall be terminated.

5. TFIIS COURT ORDERS that effective upon the delivery of the Monitor's Certificate,

any and all security interests (whether contractual, statutory, or otherwise), hypothecs,

mortgages, tlusts or deemed trusts (whether contractual, statutory, or otherwise), liens,

executions, chargcs, or other financial or monetary claims, whether or not they have attached or
been perfected, registered or filed and whether secured, unsecured or otherwise in respect of the

Lease and the Real Property Interests (collectivety, the "Claims"), including, wíthout limiting
the generality of the foregoing:

(a) the Administrarion charge, the FA charge, rhe KERP priority charge, the

I)irectors' Priority charge, the DIp ABI- Lenders' charge, the DIp rerm

Lenders' Charge, the KERP Subordinated Charge and the Directors' Subordinated

Charge (as such terms arc dcfincd in the Initial Order) and any other charges

hereafter granted by this Court in these proceedings (collectively, the "CCAA
Cbarges");

(b) all charges, security interests or claims evidenced by registrations pursuant to the

Personal Property Security Act (Ontario) or any other personal property registry

system; and

(c) those Claims listed on Schedule "C,'hereto;

(all of which are collectively refened to as the "Encumbrances"), and, for greater certainty, this

Court orders that all of the Claims and Encumbrances affecting or relating to the Lease, the Real

Property Interesls and/or the Premises are hereby expunged and discharged as against the Lease,

the Real Property Intcrests, the Premises and ¡he Propefy, inclucling the real or immovable

property identified in Schedule "8".

5. 'IHIS COURT ORDERS that upon the registration in the applicable land registry office

of a certified copy of this Order in the rnanner prescribed by the applicable land registry office,
the applicable land registrar is hereby clirectecl to specilically discharge, cancel, delete and

expunge from title to the real property dcscribed in Schedule "8" all of the Encumbrances listecl

in Schedule "C" hereto.
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6' TIIIS COURT ORDERS that for the purposes of daermining the nature and priority of
claims against Sears Canada or any other party relating to the Premises, including without

limílation the Conslruction Lien Claims, the Termination Consideration received on the Closing

of the Transaction shall stand in the place and stead of the Leasg the Real Property Interests, the

Premises and the Property, and that from and after the delivery of the Monitor's Certificate all

claims and any encumbrances shall affach to the Termination Consideration therefrom, with the

same priority as they had with respect to the Lease, the Real Property Interests, the Premises and

the Property, immediately prior to the Closing of the Transaction, as if the Transaction had not

been completed

7. TIIIS COURT ORDERS THAT upon the filing of the Monitor's Certificnte, the

Landlond, the Premises and the Property, be and are hereby forever released and discharged of
and f¡om any and all liability in respect of the Claims and Encumbrances, including without

limitation the Construction Lien Claims.

8' THIS COIJRT ORDERS AND DIRECTS the Monitor to file with the Court a copy of thc

Monitor's Certificate, forthwith afrer delivery thereof in accordance with the terms of the Lease

Tcrmination Agreement.

9, THIS COURT ORDERS that Confïdential Appendix "X' to the "#" Report of the

Monitor shall be and is hereby sealed, kept confìdential and shall not form part of the public

recoid, pending further Order of this Corut.

GENERAL PROVISIONS

10. THIS COURI'ORDERS rhat, notwithstanding;

(a) the pendency ofthese proceedings;



(b) any applications for a bankruptcy order now or he¡eafter issued pursuant to the

Bankruptcy and Insolvcncy Ácl (Canada) in respect of any of rhc Applicatrts an¿

any bankruptcy order issued pursuant to any such applications; or

(c) any assignment in bankruptcy made in respcct of any of thc Applicants;

the termination of the Lease and the Real Property Interests pursuant to this Order and the

Lease Temrination Agreement shall be binding on any trustee in bankruptcy that rnay be

appointed in respect of any of the Applicants and shall not be voicl or voidable by

creditors of any of the Applicants, nor shall it constitute nor be cleemed to be a fraudulent

pt'eference, assignment, fraudulent conveyance, transfer at undervalue, or other
reviewable transaction under the Banlvuplcy and Insolvency Act (Canada) or any other

applicable federal or provincial legislation, nor shall it constitute oppressive or unfairly
prejudicial conduct pursuant to âny applicablc federal or provincial legislation.

l1' ]'HIS COURT ORDERS that thi.s C)rcler shall have full fbrce and effect in all provinces

and territories in Canada.

l2' THIS COURT HEREBY REQUES'|S the aid and recognition of any Court, tribunal,
regulatory or administrative bodies, having jurisdiction in Canada or in the United States of
America, to give effect to this Order and to assist the Applicants, the Monitor and their
respective agents in carrying out the terms of this Order. All courls, tribunals, regulatory and

administrative bodies are hereby respectfully requested to make such orders and to provicle such

assistance to the Applicants and to the Monitor, as an olficer of this Coufi, as rnay be necessary

or desirable to give elIèct to this Order, to grânt representative status to thc Monitor in any

foreign proceeding, ot to assist the Applicants and the Monitor and theit r.espective agents in
carrying out thc terms of this Order.



SCHEDULF' ('A'' (TO APPROVAL AND DISCHARGE ORDER)

Court File No. CV-l7-11846-00CL

ONTARIO
SUPERIOR COURT OF JUSTICE

COMMERCIAL LIST

IN THE MATTER OF THE COMPAN]ES' CRED]TORS
ARRANGEMENTICT, R.S.C. t985, c. C-36, AS AMENDED

AND IN THE MATTER OF A PI,AN OF COMPROMISE OR
ARRANGEMENT OF SEARS CANADA INC., CORBEIL
Érnclur<¿uE INc., s.L.H. lRANSpoRT INc., THE cur INc.,
SEARS CON'I'AC'T SERVICËS INC., INITIUM LOGIST'TCS
SERVICES INC., INITIUM COMMERCË LABS INC,, INITIUM
TRADING AND SOURCING CORP., SEARS F-LOOR
COVEI{ING CENTRES INC., 173470 CANADA INC., 2497089
ONTARIO INC., 698874I CANADA INC., lOOIITI I CANADA
INC., 1592580 ONTARIO LIMITED, 95504I ALBERTA LTD,,
42OI53I CANADA INC,, I6888ó CANADA INC., AND 3339ó1 1

CANADA INC.
(each, an "Applicanf ', and collectively, the,.Applicants")

MONITOR'S CERTItr'ICATD
RIICITALS

A' AII undefìned terms ìn this Monitor's CerJifìcate havc the meanings ascribed to them in

the Order of the Court dated a,2017 (the "Approval and Discharge Order") approving the

Lease f'erminatiorr Agreement between Sears Canada Inc. ("Sears Canada"), as Tenant, and

RioCan Iloldings (Oakville Place) lnc. (the "Lândlorcl") as Landlord dated September ,2017
(the "Leasc Termination Agreemenl"), a copy of which is attached as Exhibit ö to the

Afïidavit of Stephen Champion dated o,2Ol7 .

B. Prtrsuant to the Approval and Discharge Order the Coult approved the Lease'I'ermination

Agreement and providcd for the termination of thc Lease and the Real Property Interests (as

definecl in the Lease'l'ermination Agreernent), which tennination is to bc effcctive with respect

to the Lease and the Real Property Interests upon the delivery by the Monitor to the Lan<llord

and Sears Canada of a certifioate confiming that (i) ùe conclitions to Closing as set out in
sections'].,1,7.2 and 7.3 of the Lease'l'ermination Agreementhave been satisfiecl or waived by
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the Landlord and Sears Canada, as applicable, and (iÐ the Termination Consideration and any

Taxes payable by the Landlord (each as defined in the Lease Termination Agreement) to Sears

Canada that are not selÊassessed and remitted by the Landlord have been received by the

Monitor.

TIIE MONITOR CERTIFIES rhe folowing:

I . The conditions to Closing as set out in sections 7.l, 7.2 and 7.3 of the Lease 'Iermination

Agreement have been satisfied or waived by the Landlord and Sears Canada, as applicable; and

2- The Termination Consideration and any Taxe.s payable by the Landlord to Sears Canada

that are not selÊassessed and remitted by the Landlord have been received by the Monitor.

This Monitor's certifrcate was delivered by the Monitor. at _ [TIME] on _

lDArEl.

FTI CONSULTING CANADA INC., in irs
capacity as Court-appointed Monitor of Sears
Canada Inc., et al, and not in its personal or
corporate capacity

Per:

Name;

Title:



SCHEDULE rB" (TO APPROVÄL AND DISCHARGE ORDER)

Legal description(s) of Real Property:

PIN 24882-0154 (LT) being PT LT 13, coN 2 TRAF sDS, pT's t,s,6,7,9,9 20R4606:
S/I 543363;Sff 527626,52?972,581309; TOWN OF OAKVILÌ.E

PIN 24882-0169 (LT) being PT LT 13, coN 2 TRAF sDS, prs 2,3,4,10,fi,12 20R4606;sÆ
543363; SIT 527626,581309. s/T EASEMENT IN GROSS HR679317 OVER pr I 20Rt7109;
TOV/N OF OAKVILLE
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SCHEDULE..C'' (TO ÀPPROVAL AND DISCHARGE ORDER)

CLAIMS TO BD DISCHARGEI)

HRI473 I 58 - JULY 19, 2OI7 - ROSSCLAIR CONTRACTORS INC, . 51,347,47 3,97
11R1478427 - September 12,2017 - Certificate of ActionI (a)

2, HR147I22O _JI,JLY 72,201?.FLATTEN SERVICES INC. - $107,573.29
(MAy HAVE BEEN DELETED By HR1479804)

3, HRI4798O3 _AIJG. 1O,2OI7 _FLATTEN SERVICES INC. - 5107,573,29
3(a) HRl49023l - September 19,2017 - Certificate of Action

4r HR1473750 - JULY 20,2017 - DSK ELiiCl'RIC rNC, - 5152,t78.25
And any associated registered Certificate of Action

HR1475342 _ JULY 26,2017 - B-N.E CONTRACTORS INC, - $I6?,240.00
And any associated registered Ce¡tificate of Action

6. I{RI478I87-AUG. 3,201?-HANSON + JTJNG ARCIIITECTS INC. _$127,032.84
ó(a) HR1489893 - September 18,2017 - Certificate of Action

7. HR1478427 _AUG. 4,2017 - INDIGO PAINTING INC. - $2I,357.00
7(a) HR 1488508 - Septembe¡ 13,2017 - Certificate of Action

5



TO:

RN:

SCIIEDULE..BÞ
LANDLORD'S GST/HST CERTIF'ICATE

Sears Canada Inc. (the,,Tenant,,)

Lease Termination Agreement dated as of september , 2017, made between
the Tenant, as 'l'e kville place) Inc., as l,andlord,
(the "Landlord") and the Reál property Interests
(as such terms are ermination Agreement)

consicleration of the
hereby certifies and agrees as follows

3)

4)

5)

out ln the Agrcement, theof the Landlord

l)

2)

thc Lease Tennination Agreement is entered into by the Landlord as principal for its own
â'ccount ancl not as an agent, nominee, trustee o¡ olherwise on behátf of br for ânother
Person;

the Landlord is registered uncler Sul¡division (d) of Division V of part IX of the Ëxcíse
Tax Ácr (Canacla) (lhe "Exclse Tæ Act') for the collection ancl remittance of goods and
services tax and hartnonized .sales tax (*GSTIHSI"') and its registration numbei is o and
such registration is iu good standing and has not been varied, cincelled o, ,"uok"à;

the Landlord shall be liable for, shall self-assess and shall remit to the appropriate
govemmental authority, any GST/HST rich is payable by the Landlord under lhe
Excise Tox Acl, in connection with the terminationoithe Lease and the Real property
Interests, all in accorda¡rce with the Excise T,ax Act;

the Landlord shall indemnifu and save harmless the Tenant from and against any and allGST/flsr, pcnalties, interest and/or other costs which may beconre payable úy or be
assessed against thc Tenant as a result of any failure by the Tenant to cóllect and remit
any GST/HST applicable on the surrendcr of the Lease and the Real property Interests bythe Tenant to the Landlorcl or as a result of any inaccruacy, misstatement oï
misreptesentation by the Landlord in this GSTTHST Óertificate oi uny failure by the
Landlord to cornply with the provisions of this Gsr/Hs]'certifìcate; and

this GS'l7IlS'l' Certificate shall survive and not merge upon closing of the above-noted
transaction.



This GST/HST Certificaæ, may be executed in counterpart and üansmitted by facsirnile or e-
mail (PDF) and the reproduction of signatures in counterpart by way of facsimile or e-mail
(PDF) will be treated as though such reproduction were .*u.uted oiiginulr.

DAÎED ., i2}l7.

RrocAN HOLDTNGS (OAKVILLE
PLACE) rNC.

Bvi

Titlc: ASO



TO:

AND TO¡

FROM:

RE:

SCHEDULE 'fC''
X'ORM OF' RELEASE OF' PROPER'TY CLAIMS

SEARS CANADA INC. (the.,Tenant')

ALL PREDECESSORS IN INTEREST TO THE TENANT T]NDER ANY
OF THE LEASE (the..Predecessors,)

RIOCAN HOLDINGS (O/,KVILLE PLACE) INC. (rhe.rlandtord")

Lease Terrnination Agreemcnt bctween the Tenant and the Landlord dated
ns of September , 2017 (as amended, modified, reststed and/or
supplemented from time to time, the ,,Lease Termination Agreement")

WHEREAS:

A. The Tenant and cetlain of its affiliates and subsidiaries (collcctively, the "Sears Group")
applicd for and were granted protection from their creditors under the CCAA pursuant to
the Initial Order of the Corut. Pursuant to the Initial Order, the Court appointed FTI
Cortsulting Canada Inc. as Monitor in connection with the CCAA Proceedings.

B' Thc Tcnartt and the Landlord entered into the Lease Termination Agreement whereby,
among other things, the Tenant and the Landlord agreed to terminate the Lease and te¡rant
agreed to vacate and tbe surrender the premises.

C. Ou l, 2077, ïhe Court issued an Approval and Dìschatge Order approving the l,ease
Termination Agr.eement.

D' The Lease Termination Agreement contemplates that the Larrdlorcl and the Tenant shall
execttle and cleliver a post-closing access agreement providing for period of access lo the
Premises by the Tenant and its authorized agents and representatives for purposes of
liquidating the Tenant's Inventory arrd FF&E (the'.Access Agreement').

E' The Lease Termination Agreement contemplates that the Landlorcl shall execute and
deliver a release on the Ciosing Date to the Tenant pursuant to which the Landlord will
rclcasc ancl forever discharge the Tenant frorn all clairns in respect of each of the Lease,
the Premises, and the Property,

F. The Landlord desires to exeçute and delivel this Release to the 'Ienant in satisfäction of
the foregoing obligation.

G' Unless otherwise expressly provided for herein, all capitalized terms whcn used in this
Releasc havc the same meaning given to such terms in the Lcasc f'ermination Agrcement.

NOw THEREFoRE for other good and valuable consideration, the receipt and sufficiency of
which is hereby acknowlcdged, the undersigned agree as f'ollows:

I. 1'hc Landlorcl, on its or,¡r.ll behalf and on behalf of its subsidiary, affiliated, and associated
corporations and entities and all of their respective successors and assigns (collectively

LEG AL _1,449 ¿1 t t9 'l
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the "Releåsors", ând individually, a "Releâsor'), hereby forever fulry and
unconditionally remises, release, acquits, waives and fbrever discharges each of the
Tenant, thc Sears Group, and the Predecessors and each of their rcspective subsidiaries,
affrliates, and associates and each of their respective members, pafners, directors,
officers, employees, agents, shareholders, successors and permitted assigns (collectively,
the "Releâcees" and individually, a "Releasee") from any and all actual or potential
claims, dernands, compìaints, grievances, actions, applications, proceedings, suiti, causes
of action, Orders, charges, indictrnents, prosecutions, informations or other similar
processes, âssessments or reassessments, judgments, debts, liabilities, expenses, costs,
due$, accounts, bonds, darnages or losses, contingent or otherwise, whether liquidated or
unliquidated, matured or unmatured, disputed or undisputed, contractunl, legal or
equitable, including loss of value, reasonablc professional fees, including feeì and
disbursements of legal counsel on a ftill indemnity basis, and all actual and documented
costs inçurred iu investigating or pursuing any of the foregoing or any proceeding
relating to any of the foregoing (collectively, the "Clâims"), whether known or unknown,
howsoever atising of every nature and kind whatsoever that the Releasors ever had, now
have or hereafter can, shall or may have against any of the Releasees in any way relating
to or arising from any of the Lease, the Premises, and/or the Property, sAvE ANI)
EXCEPT claims in respect of the Lease Terminntion Agreement and the Access
Agreement which are specifically reselved.

Each of the Releasors covenants and agrees not to make any Claims against any Person
which might Claim over against any of the Releasees, or who might claim contriburion or
indemnity from any of the Releasees in connection with the matters which are herein
released, In the event that any of the Releasors hereaftcr makes any Claims against any
of the Releasees or against any Person who may Claim over or claim contribution or
indenrnity against any of the Releasees with respect to any of the matters hereirr released
then:

(i) such Releasor shall irnmediately discoutinuc such Claim;

(ii) .çuch Releasor shall be liable for all legal and related costs and expenses incurred
by the affected member of thc othcr on a full indcmnity basis; and

(iiÐ this Release contained shall:

(A) operate conclusively as an cstoppel and complete bar to ally such Claim;

(B) may be pleaded as a complete defence and reply in the event of such
Claim; and

(C) may be relied upon in any proceeding 1o dismiss such Clairn and no
objection will be raiscd by the pafty which cornmenced such Claim to the
effect that the other parties to such Claim arc not parties to this Release.

Each of the Releasors acklowledges and declares that: (a) it has had an aclequate
opportunity to read and consider this Release and to obtain srrch advice in regard to it as
it shouid cc¡nsider advisable; (b) it fully unclerstands thc nature and effect of this Release;

3
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5.

-3-

and (c) this Release has been duly and voluntarìly authorized, executed and delivered and
it has the capacity and authority to execute and deliver it.

This Release shall not be deemed to be any admissio¡r of liability on the part of the
Releasees and liability is specifically denied by each of them.

Each of tltc Relcasors covenants and agrees to do such things, to attend such meetings
and to execute such further surrenders, release, conveyances, transfers, documents and
assurances âs may be deemed necessary or advisable from time to time in order to
etTectively carry out the terms and condítions of this Release in accordance with their true
intent.

If any provision of this Release shall be dctermined to be illcgal, invalid or
unenforceablc, that provision shall be severed from this Release and the remaining
provisions shall continue in full force anrl effect.

This Release shall enure to the benefit of each of the Releasee.s and its heirs, attorneys,
guardians, estate lrustees, exeolrtors, sucsessors, assigns and representativcs and bc
binding upon each of the Releasors and its heirs, attomeys, guardians, estate trustees,
executors, successors, assigns and representatives.

This Releasc shail be govemed by the laws of the Province of Ontario and the federal
laws of Canada applicable therein.

The terms of this Release constitute the entire âgreement between the parties relating to
the subject matter hereof.

'I'his Release may be executed by the parties in counterpafs and may be executcd and
delivered by facsimile or electronic transmission ancl all such counterparfs ancl facsimiles
ot elecfonic transmissions shall together constitute one and the same agreelnent,

[Rennìnder of Prge Intentionnlly LeÍt Blnnkl

6.

I

9
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IN \ryITNESS OF WIIICH the Landlord has duly executed this Release this _ day of t,
2Qt7,

RrocAN HOLDTNGS (OAKVILLE
PLACE) rNC.

By:
îurn", Jonathan Gitlin
Title: ASO

LËA^1._1.149217 t9,?



SCHEDULE "D"
FORM OF ACCESS AGREEMENT

TIIIS AGREEMENT dated as of the day of

BETWITEN;

RECITALS:

B,

c.

2017,

SEARS CANADA INC. (thc ßTenant")

-and-

RIOCAN HOLDINGS (OAKVILLE PLACE) INC. (the,.Landlord")

A. The Tenant and certain of its affiliates and subsidiaries applied for and were granted
protection from thcir crcditors urtder the CCAA pursuant to the Initial Order of the Court,
Pursuant to the Initial Order, the Court appointed FTI Consulting Canada Inc. as Monitor
in connection with the CCAA Proceedings.

On the SISP Ordet Date, the Court granted the SISP Order which, among other things,
approved the SISP. The SISP Order and the SISP govern the process for soliciting and
selecting bids for the sale of all or substantially all of the Business, Assets and/or Lease
(each as defined in the SISP) of the Sears Group.

The Tenant and the Landlord entered into a lease termination agreement dated as of
septernber ),, 2017 (said agreement as amended, extended, supplemenled, restated
and/or amended and restated from time to time being collectively, the "Lease
Termination Agreement") whereby, among other things, the Tenant and the l¿ndlord
agreed to terminate the Lease at the Property (being the property commonly known as
Oakville Place shopping mall and municipally known as 240 Leightand Avenue Oakville,
Ontario),

The Lease'l'crmination Agreement was approved by the Court pursuant to the Order
dated r (the "Approval and Discharge Ordey''),

The Tenant and the Landlord are entering into this Agreement to provide for the Tenant
to have access to the Premises to remove and sell any and all Inventory and FF&E
located at the Premises as at the Closirrg Date plus pcrmitted additional Inventory, and to
remove Tenant Assets located on the Premises in accordance with the terms hereof.

Unless otherwise expressly provided for herein, all capitalized terms when used in this
Agreement have the sarne msaning given to such tenns in the Lease Termination
Agreement.

D,

E.

F
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NOW THEREI'ORE IN CONSIDERATION OF the mutual covenants contained herein, the
receipt and sufÍiciency of which is hereby acknowledged by each of the Tenant and the Landlord
(collectively, the "Parties", and inclividualty, a "Pnrt¡r"), the Parties hercby covenant and agree
as follows:

The Landlorrl hereby grants to Tenant and its agents and replesentatives (collectively, the
"Accessing Parties") the unintenupted and undisturbed right to possess, access, use,
occupy and enjoy the Premises on an exclusive ba^sis for 24 hours a day and seven days a
week commencing on the Closing Date ¿ind cnding on the clate that is the earlier of: (i)
the racation date set out in an Early Vacation Notice delivered by the Tcnant to the
Lancllord and (ii) December 31,2017 (the "Post-Closing Äccess Period") at no charge to
the Tenant. Thc Accessing Parties shall be entitled to use the Premises as they are
curently being used, to remove any Tenant's Assets and to conduct a liquidation sale of
the inventory and/or FF'&E locatcd on the Premises as at the Closing Date plus such
additional Inventory owned by, and ofa nature ordinarily sold by, Sears Canada Inc. and
in saleable condition as may be brought into the Premises by an Accessing Party during
the Post-Closing Access petiod, and f'or any other use permitted by Order of the Court
(the "Pcrmitted Use"), For greater certainty, the Accessing Pafies shall be entitled to
advcrlisc and sell the lttventory and FF&E on a "final sale" and "as is" basi.s and may
advefise such liquidation sale as a "ever¡4hing on sale", "everything must go", "stoïe
closing" or sitnilal'themed sale and may use extel'ior banners and signs, provided that the
Accessing Parties shall not use neon or day-glow signs, such exterior signs and banners
shall be profcssionally hung and the Accessing Parties shall repair any damage caused by
the hanging ot removal of such exterior signs and banners, The Landlord shall not
interfere with the Accessing Parties use and enjoyment of the Premises as permitted
hereunder, Any Tcnant Assets, Invenlory and FF&E left on thc Premises at the expiry of
the Post-Closing Access Period .shall become the properly of the Landlord without a bill
of sale, r'epresentation, warranly 0r otlìer title documentation.

The Accessing Parties shall have no obligation tô remove any of the FF&E or luventory
that remains on the Prcmiscs following the expiry of the Post-Closing Acccss Period and
shall have no liability for any removal or destruction oosts relating thercto. None of
Accessing Parties shall be responsible for making any repairs, replacements, renovations,
altcrations, improvements or upgrades in or to the Premises or any part thereof, provided
that the Tenant shall maintain the Premises in a broom-swept and clean condition.

The Larrdlord hercby grants to the Accessing Panies, including their respective officers,
agents, employees, customets, invitees ancl licensees, the non-exclusive use ancl
enjoymcnt of the parking facilities, driveways, cntrances, sidewalks, landscaped areas,
elevators, escalatos and all other common facilities from time to time located on the
Propcrty ancl for the public use and enjoynrent (collcctively, the "Common Facilities"),
provided that thc Acccssing PaÍies shall not conduct any sales on the Commt¡n Facilities
nor shall the Acces.sing Parlies obstruct the Comnron Facilities.

'I'he Lancllord shall maintain, r'epair and repìace the Conmon Facilitics, lhe Premises
(except for the obligation of the Tenant to maintain the Premises in a clean ancl broom-

)
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swept condition) and the Property in good repair anil in a clean, orderly and safe
condition and shall continus to operate the Mall in accordance with first class standards
in the shopping centre industry.

The Landlord shall provide, supply and maintain without charge to the Accessing Paties
all reasonable water, gas, sewage, electrical power services to all parts of the Premises
actually accessed and utilized by the Accessing Parties- For greater certainty, the
Accessing Parties shatl bc responsible for all telephone and other communications
anângements and charges used in the Premises during the PosÞClosing Access Period.

During the Post-Closing Access Period, the Accessing Parties shall maintain commercial
gcncral liability insurance in an amount and with such coverage which is not less that as
is cunently in place by the Tenant and as is required by the l,ease, with the Landlord
named as an additional insrued,

This Agreemetrt shall become effective when executed by the Tenant and the Landlord
and after that time shall be binding upon and enure tothe benefit of the Parties and their
respective stlccessors and perrnitted assigns. Neither this Agreement nor any of the rights
or obligations under this Agreement shall be assignable or transferable by either party
without thc consent of the other party, ptovided that notwithstanding the foregoing, the
'lenant shall be entitled to assign this Agreement without consent of but on notice to, the
Lancllord, to any agent conducting a sale of the Inventory and/or FF&E of the Tenant
pursuant to an agency agreement or similar agreement approved by the Court. Upon any
such assignment by the Tenant, the Tenant shall cause the assignee to enter into an
agrecment with the Landlord agreeing to be bound by the terms of lhis Agreement and
the'['cnant shall thereupon be released from all of its liabilities and obligations hereunder.
Upon a transfer of the Property or any portion thereof, the Landlord shall obtain an
agreement executed by the Landlord and such transferee in favour ofthe Tenant, in form
satisfactory to the l'enant, whereby the transferee agrees to be bound by the terms of this
Agreement ancl the Landlorcl and the transferee shall be jointly and severally liable for the
Landlord' s obligations hereunder.

No amendment to or waiver of this Agrccment shall be efï'ective unless evidenced in
writing and executed by all thc Parties.

Each of the parties covenants and agrees to do such things and to execute such further
documents and assurances as may be deemed necessary or advisable frorn lime to tíme in
order to effectively carry out lhe terms and conditions of this Agreement in accordance
with their true intent.

If any provision of this Agreement shall be determined to be illegal, invalid or
uncnforceable, that provisiott shall be severecl from this Agrcement and the remaining
provisions shall contintre in filll force and effect,

8.

9,

10,

I l, This Agreement shall be governed by and interpreted and enforced in accol'dance with
the laws of the Province of Ontario and the fbderal laws of Canada applicable the¡ein.
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Each Party submits to the exclusive jurisdiction of the Court in any action, application,
teference or other proceeding arising out of or related to this Agreement and agrees that
all claims in respect of any such actions, application, refersnce or other proceeding shall
be heard and determined in thc CCAA Proceedings before the Court.

This Agreement shall enure to the benefit and bc binding on the Parties and their
respective successors and assigns.

Any notice, consent or approval required or permitted to be given in connection with this
Agreement shall be in writing and shall be sufficiently given if delivered or transmitted in
accordance with the Lease Termination Agreement.

All Panies agree that this Agreement may be executed in counterpart and transmitted by
facsimile or e-mail (PDF) and that the reproduction of signatures in counterpart by way
of facsimile or e-mail (PDF) will be treated as though such reproduction were executed
originals.

IS ìgnot ure pryes foll ow.J



IN WITNESS WHEREOF the Tenanr has executed this Agreement.

SEARS CANADA INC.

By:
Name:
Title:

IN wITNEss wHpREoF the Landlord has executed this Agreement.

RrocAN HOLDTNGS (OAKVTLLE PLACE) INC.

By:

Title: ASO



SCHEDULE ¡38''

CONSTRUCTION LIEN CLAIMS

I. HRt473158 - JULY 19,2017 - ROSSCLAIR CONTRACTORS INC, - $t,347,473.g7

2. HRI47I22O _ JULY 12,2017 - FLATTEN SERVICES INC. . 5107,573.29
(MAy HAVE BEEN DELETED By FIR1479804)

3. HRI4798O4 - AUG. IO,2OI7 - FLATTEN SERVICES INC. - 9107,573,29

4. HR1473750 - JULY 20,2017 _ DSK ELECTRIC INC. , $152,178.25

5. LTR 1475342 - JULY 26,2017 - BN-E CONTRACTORS INC. - $167,240.00

6, HRI47EI87 -AUG. 3,20T7-HANSON+ JUNGARCHITECTS INC. -9127,032.84

7. HR1478427 _AUG. 4,2017 -INDIGO PAINTING INC.. $21,357.00

10909008.1 (Rev. Seprcnrber 19,2017 12:13 pm)



IN THE MATTER OF the Companíes' Creditors Arrangement Act, R.S.C. 1985, c. C-36, as amended Court File No: CV-I7-11846-00CL

AND IN THE MATTER OF A pLA¡[ OF COMPROMISE OR ARRANGEMENT OF SEARS CA|IADA INC., CORBEIL ELECTRIQUE INC., S.L.H. TRANSPORT
INC., THE CUT INC., SEARS CONTACT SERVICES rNC., INITIUM LOGISTICS SERVICES INC., INITIUM COMMERCE LABS INC., INITIUM TRADING A¡tD
SOURCING CO
RP., SEARS FLOOR COVERING CENTRES INC., 173470 CANADA INC., 2497089 ONTARIO INC., 6988741 CANADA INC., 10011711 CANADA INC., 1592580
ONTARIO LTVtrTED,955041 ALBERTA LTD.,420t53l CANADA INC., 168886 CANADA INC., AND 3339611 CA¡IADA INC.

Applicants

ONTARIO
SUPERIOR COURT OF JUSTICE

COMMERCIAL LIST

Proceeding commenced at Toronto

AFFIDAVIT OF B¡LLY WONG
(Motion for Approval of Lease Termination Agreement

with RioCan Holdings (Oalrville Place) Inc.
Oakville Place Mall (Store# l32l))

osLE& HOSKIN & HARCOURT, LLP
P.O. Box 50, I First Canadian Place
Toronto, ON M5X 188

Marc WasseÍnan LSUC# 44066M
Tel: 416.862-4908

Jeremy Dacks LSUC# 41851R
Tel: 416.862.4923

Tracy Sandler LSUC# 32443N
Tel: 416.862.5890

Karin Sachar LSUC# 599448
Tel: 416.862.5949
Fax: 416.862.6666

Lawyers for the Applicants
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Court File No. CV-17-1 I 846-00CL

ONTARIO

SUPERIOR COURT OF JUSTICE

COMMERCIAL LIST

THE HONOURABLE MR. V/EDNESDAY, THE 4TH

JUSTICE HAINEY DAY OF OCTOBEP.,2OIT

IN THE MATTER OF THE COMPANIES' CREDITORS
ARRANGEMENT lcf, R.S.C. 1985, c. C-36, AS AMENDED

AND IN THE MATTER OF A PLAN OF COMPROMISE OR
ARRANGEMENT OF SEARS CANADA INC., CORBEIL
ÉrecrnreuE INC., s.L.H. TRANSeORT INC., THE cur [NC.,
SEARS CONTACT SERVICES fNC., INITIUM LOGISTICS
SERVICES [NC., INITIUM COMMERCE LABS fNC., INITIUM
TRADING AND SOURCING CORP., SEARS FLOOR
COVERING CENTRES INC., 173470 CANADA [NC., 2497089
ONTARIO INC., 6988741CANADA [NC., 10011711 CANADA
INC., 1592580 ONTARIO LIMITED, 955041 ALBERTA LTD.,
42OI53I CANADA [NC., 168886 CANADA [NC., AND 3339611
CANADA INC.
(each, an "Applicant", and collectively, the "Applicants")

APPROVAL AND DISCHARGE ORDER - LEASE TERMINATION AGREEMENT

OAKVTLLE PLACE MALL (STORE #t321)

THIS MOTION, made by the Applicants, pursuant to the Companies' Creditors

Arrangement Act, R.S.C. 1985, c. c-36, as amended (the "CCAA") for an order, inter alia,

approving: the lease termination (the "Transaction") contemplated by a Lease Termination

Agreement between Sears Canada Inc. ("Sears Canada"), as Tenant, and RioCan Holdings

(Oakville Place) Inc. (the "Landlord") as Landlord dated as of September 27,2017 (the "Lease

Termination Agreement") and certain related relief, was heard this day at 330 University

Avenue, Toronto, Ontario.

ON READING the Notice of Motion of the Applicants, the Affidavit of Billy Wong

sworn on September 28,2017 including the exhibits thereto, and the o Report of FTI Consulting

Canada Inc., in its capacity as Monitor (the "Monitor"), filed, and on hearing the submissions of

)

)

)
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respective counsel for the Applicants, the Monitor, the Landlord, the DIP ABL Agent, the DIP

Term Agent and such other counsel as were present, no one else appearing although duly served

as appears from the Affrdavit of Service of o sworn o,2017 , filed:

SERVICE AND DEFINITIONS

1. THIS COURT ORDERS that the time for service of the Notice of Motion and the Motion

Record herein is hereby abridged and validated so that this Motion is properly returnable today

and hereby dispenses with further service thereof.

2. THIS COURT ORDERS that any capitalized term used and not defined herein shall have

the meaning ascribed thereto in the Amended and Restated Initial Order in these proceedings

dated June 22, 2017 (the "Initial Order"), or in the Lease Termination Agreement, as

applicable.

APPROVAL OF THE LEASE TERMINATION AGREEMENT

3. THIS COURT ORDERS AND DECLARES that the entering into of the Transaction by

Sears Canada is hereby approved and ratified and that the execution of the Lease Termination

Agreement by Sears Canada is hereby authorized, approved and ratified with such minor

amendments as Sears Canada (with the consent of the Monitor after consultation with the DIP

Lenders) and the Landlord may agree to in writing. Sears Canada is hereby authorized and

directed to take such additional steps and execute such additional documents as may be

necessary or desirable for the completion of the Transaction, including the termination by the

Landlord of all of Sears Canada's interests in and to the Lease and the Real Property Interests

(each as defined in the Lease Termination Agreement) and the Monitor shall be authorized to

take such additional steps in furtherance of its responsibilities under the Lease Termination

Agreement and this Order, and shall not incur any liability as a result thereof.

4. THIS COURT ORDERS AND DECLARES that upon the delivery of a Monitor's

certificate to the Landlord substantially in the form attached as Schedule "4" hereto (the

"Monitor's Certificate"), all of Sears Canada's interest in and to the Lease and the Real

Property Interests shall be terminated, free and clear of and from any and all security interests

(whether contractual, statutory, or otherwise), hypothecs, mortgages, trusts or deemed trusts

(whether contractual, statutory, or otherwise), liens, executions, charges, or other financial or

LEGN- 11459798123



monetary claims, whether or not they have attached or been perfected, registered or filed and

whether secured, unsecured or otherwise in respect of the Lease and the Real Property Interests

(collectively, the "Claims"), including, without limiting the generality of the foregoing:

(a) the Administration Charge, the FA Charge, the KERP Priority Charge, the

Directors' Priority Charge, the DIP ABL Lenders' Charge, the DIP Term

Lenders' Charge, the KERP Subordinated Charge and the Directors' Subordinated

Charge (as such terms are defined in the Initial Order) and any other charges

hereafter granted by this Court in these proceedings (collectively, the "CCAA

Charges");

(b) all charges, security interests or claims evidenced by registrations pursuant to the

Personal Property Security Act (Ontario) or any other personal property registry

system; and

(c) those Claims listed on Schedule"C" hereto;

(all of which are collectively referred to as the "Encumbrances"), and, for greater certainty, this

Court orders that all of the Claims and Encumbrances affecting or relating to the Lease, the Real

Property Interests andlor the Premises are hereby expunged and discharged as againstthe Lease,

the Real Property Interests, the Premises and the Property, including the real or immovable

property identified in Schedule "8".

5. THIS COURT ORDERS that upon the registration in the applicable land registry offrce

of a certified copy of this Order in the manner prescribed by the applicable land registry offtce,

the applicable land registrar is hereby directed to specifically discharge, cancel, delete and

expunge from title to the real property described in Schedule "8" all of the Encumbrances listed

in Schedule "C') hereto.

6. THIS COURT ORDERS that from and after the delivery of the Monitor's Certificate, all

Claims and Encumbrances shall attach to the net proceeds from the Transaction (the "Net

Proceeds"), with the same priority as they had with respect to the Lease, the Real Property

Interests, the Premises and the Property immediately prior to the Closing of the Transaction, as if
the Transaction had not been completed.

LEGAL l;45979812 3



7. THIS COURT ORDERS that, to the extent that obligations remain owing by the

Applicants under the DIP ABL Credit Agreement or the DIP Term Credit Agreement, the

Monitor be and is hereby authorized and directed to distribute, on behalf of the Applicants, on

the day of filing the Monitor's Certificate or as soon as practicable thereafter, the Net Proceeds,

subject to the Construction Lien Claim Reserve (as defined below) to the DIP ABL Agent or the

DIP Term Agent, as applicable, in partial repayment of amounts then owing by the Applicants

under the DIP ABL Credit Agreement or the DIP Term Credit Agreement, as applicable (a

"I)istribution").

8. THIS COURT ORDERS that any Distribution made pursuant to this Order shall be and

shall be deemed to be made free and clear of all Claims and Encumbrances.

9. THIS COURT ORDERS that, notwithstanding:

(a) the pendency ofthese proceedings;

(b) any applications for a bankruptcy order no\ry or hereafter issued pursuant to the

Bankruptcy and Insolvency Act (Canada) in respect of any of the Applicants and

any bankruptcy order issued pursuant to any such applications; or

(c) any assignment in bankruptcy made in respect of any of the Applicants;

the distribution permitted by paragraph 7 above shall be binding on any trustee in bankruptcy or

receiver that may be appointed in respect of any of the Applicants and shall not be void or

voidable by creditors of any of the Applicants, nor shall it constitute nor be deemed to be a

fraudulent preference, assignment, fraudulent conveyance, transfer at undervalue, or other

reviewable transaction under the Bankruptcy and Insolvency Act (Canada) or any other

applicable federal or provincial legislation, nor shall it constitute oppressive or unfairly

prejudicial conduct pursuant to any applicable federal or provincial legislation.

10. THIS COURT ORDERS that the Monitor shall hold back from any distributions of
proceeds as permitted hereunder, $1,922,855.35, being the aggregate amounts claimed by the

holders of construction liens registered in respect of the Lease, the Real Property Interests, the

Premises and the Property (the "Construction Lien Claim Reserve"). The Construction Lien

Claim Reserve shall only be distributed on further Order of this Court. For greater certainty, the

LEGAL l:45979812 l



creation of the Construction Lien Claim Reserve does not in itself create, enhance, affect or

impair any rights of persons or parties in such funds.

11. THIS COURT ORDERS that, if all obligations of the Applicants under the DIP ABL

Credit Agreement or the DIP Term Credit Agreement have been satisfied in fulI the Monitor

shall be entitled to retain the Net Proceeds or any remaining portion thereof, subject to the

Construction Lien Claim Reserve, on behalf of the Applicants to be dealt with by further Order

of the Court.

12. THIS COURT ORDERS AND DIRECTS the Monitor to file with the Court a copy of the

Monitor's Certificate, forthwith after delivery thereof in accordance with the terms of the Lease

Termination Agreement.

13. THIS COURT ORDERS that Confidential Appendix "O" to the o Report of the Monitor

shall be and is hereby sealed, kept confidential and shall not form part of the public record,

pending further Order of this Court.

GENERAL PROVISIONS

14. THIS COURT ORDERS that, notwithstanding:

(a) the pendency ofthese proceedings;

(b) any applications for a bankruptcy order now or hereafter issued pursuant to the

Banlcruptcy and Insolvency Act (Canada) in respect of any of the Applicants and

any bankruptcy order issued pursuant to any such applications; or

(c) any assignment in bankruptcy made in respect of any of the Applicants;

the termination of the Lease and the Real Property Interests pursuant to this Order and the

Lease Termination Agreement shall be binding on any trustee in bankruptcy or receiver

that may be appointed in respect of any of the Applicants and shall not be void or

voidable by creditors of any of the Applicants, nor shall it constitute nor be deemed to be

a fraudulent preference, assignment, fraudulent conveyance, transfer at undervalue, or

other reviewable transaction under the Banlcruptcy and Insolvency Act (Canada) or any

LEGAI l:45979812 3



other applicable federal or provincial legislation, nor shall it constitute oppressive or

unfairly prejudicial conduct pursuant to any applicable federal or provincial legislation.

15. THIS COURT ORDERS that this Order shall have full force and effect in all provinces

and territories in Canada.

16. THIS COURT HEREBY REQUESTS the aid and recognition of any Court, tribunal,

regulatory or administrative bodies, having jurisdiction in Canada or in the United States of

America, to give effect to this Order and to assist the Applicants, the Monitor and their

respective agents in carrying out the terms of this Order. All courts, tribunals, regulatory and

administrative bodies are hereby respectfully requested to make such orders and to provide such

assistance to the Applicants and to the Monitor, as an offrcer of this Court, as may be necessary

or desirable to give effect to this Order, to grant representative status to the Monitor in any

foreign proceeding, or to assist the Applicants and the Monitor and their respective agents in

carrying out the terms of this Order.
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SCHEDULE 16A" (TO APPROVAL AND DISCHARGE ORDER)

Court File No. CV-17-11846-00CL

ONTARIO

SUPERIOR COURT OX' JUSTICE

COMMERCIAL LIST

IN THE MATTER OF THE COMPANIES' CREDITORS
ARRANGEMENT ACT, R.S.C. 1985, c. C-36, AS AMENDED

AND IN THE MATTER OF A PLAN OF COMPROMISE OR
ARRANGEMENT OF SEARS CANADA INC., CORBEIL
ÉrEcrntqun INC., s.L.H. TRANSIORT INC., THE cur rNC.,
SEARS CONTACT SERVICES INC., INITIUM LOGISTICS
SERVICES fNC., INITIUM COMMERCE LABS fNC.,INITIUM
TRADING AND SOURCING CORP., SEARS FLOOR
COVERING CENTRES INC., 173470 CANADA [NC., 2497089
ONTARIO INC., 6988741 CANADA [NC., 10011711 CANADA
INC., 1592580 ONTAzuO LIMITED, 955041 ALBERTA LTD.,
4201531 CANADA INC., 168886 CANADA INC., AND 3339617
CANADA INC.
(each, an "Applicant", and collectively, the "Applicants")

MONITOR'S CERTIF'ICATE
RECITALS

A. All undefined terms in this Monitor's Certificate have the meanings ascribed to them in

the Order of the Court dated a, 2017 (the "Approval and Discharge Order") approving the

Lease Termination Agreement between Sears Canada Inc. ("Sears Canada"), as Tenant, and

RioCan Holdings (Oakville Place) Inc. (the "Landlord") as Landlord dated September 27,2017

(the "Lease Termination Agreement"), a copy of which is attached as Exhibit A to the

Affidavit of Billy Wong dated September 28,2017.

B. Pursuant to the Approval and Discharge Order the Court approved the Lease Termination

Agreement and provided for the termination of the Lease and the Real Property Interests (as

defined in the Lease Termination Agreement), which termination is to be effective with respect

to the Lease and the Real Property Interests upon the delivery by the Monitor to the Landlord

and Sears Canada of a certificate confirming that (i) the conditions to Closing as set out in

sections 7 .I, 7.2 and 7 .3 of the Lease Termination Agreement have been satisfied or waived by
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the Landlord and Sears Canada, as applicable, and (ii) the Termination Consideration and any

Taxes payable by the Landlord (each as defined in the Lease Termination Agreement) to Sears

Canada that are not self-assessed and remitted by the Landlord have been received by the

Monitor.

THE MONITOR CERTIFIES the following:

I . The conditions to Closing as set out in sections 7 .1, 7 .2 and 7 .3 of the Lease Termination

Agreement have been satisfied or waived by the Landlord and Sears Canada, as applicable; and

2. The Termination Consideration and any Taxes payable by the Landlord to Sears Canada

that are not selÊassessed and remitted by the Landlord have been received by the Monitor.

This Monitor's Certificate was delivered by the Monitor at [TIME] on

lDArEl.

FTI CONSULTING CANADA INC., in its
capacity as Court-appointed Monitor of Sears
Canada Inc., et al. and not in its personal or
corporate capacity

Per:

Name:

Title:
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SCHEDULE 16B" (TO APPROVAL AND DISCHARGE ORDER)

Legal description(s) of Real Properfy:

PIN 24882-0154 (LT) being PT LT 13, CON 2 TRAF SDS, PTS 1,5,6,7,8,9 20R4606:
S/T 543363; S/T 527626,527972,581309; TOWN OF OAKVILLE

PIN 24882-0169 (LT) being PT LT 13, CON 2 TRAF SDS, PTS 2,3,4,10,11,1220R4606; S/T
543363;SlT 527626,581309. S/T EASEMENT IN GROSS HR679317 OVER PT 1 20R17109;
TOWN OF OAKVILLE

LEGN, 1:44927719'l
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SCHEDULE.(C)) (TO APPROVAL AND DISCHARGE ORDER)

CLAIMS TO BE DISCHARGED

1. HRI473158 _ JULY I9,2OI7 - ROSSCLAIR CONTRACTORS INC. - $1,347,473.97
1(a) HR1478427 - September 12,2017 - Certificate of Action

HRI47I22O _ JULY I2,2OI7 _ FLATTEN SERVICES INC. - $107,573.29
(MAY HAVE BEEN DELETED By HR1479804)

3. HR1479803 _ AUG. IO,2OI7 _ FLATTEN SERVICES INC. - 5107,573.29
3(a) HRl490231 - September 19, 2017 - Certificate of Action

HR1473750 _ JULY 20,2OI7 - DSK ELECTRIC INC. - $152,178.25
And any associated registered Certificate of Action

HR 1475342 _ JULY 26,2017 - B-N-E CONTRACTORS INC. _ S167 ,24O,OO
And any associated registered Certificate of Action

-4-

HR1 478 1 87 _ AUG. 3, 2OI7 _ HANSON + JLING ARCHITECTS INC. _ $127,032.84
HR1489893 - September 18, 2017 - Certificate of Action

7. HR1478427 _ AUG. 4,2017 - INDIGO PAINTING INC. - $21,357.00
7(a) HR 1488508 - September 13, 2017 - Certificate of Action

4

5

6.

6(a)
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IN THE MATTER OF the Companies' Creditors Arrangement Act, RS.C. 1985, c. C-36, as amended Court File No: CV-l7-11846-00CL

AI\D IN THE MATTER OF A PLAN OF COMPRONtrSE OR ARRANGEMENT OF SEARS CANADA INC., CORBEIL ÉLECTRIQUE INC., S.L.H. TRANSPORT
INC., THE CUT INC., SEARS CONTACT SERVICES INC.,INITIUM LOGISTICS SERVICES INC.,INITIUM COMMERCE LABS INC.,INITIUM TRADING AIID
souRcING coRp., SEARS FLOOR COVERING CENTRES rNC., 173470 CANADA INC.,2497089 ONTARTO INC., 6988741 CA¡IADA INC., 10011711 CANADA
INC., 1592580 ONTARIO LIMITED,955041 ALBERTA LTD.,4201531 CANADA INC., 168886 CANADA INC., AND 3339611 CANADA INC.

Applicants

Ontario

ST]PERIOR COI]RT OF JUSTICE
COMMERCIAL LIST

Proceeding commenced at Toronto

MOTION RECORD OF THE APPLICA¡ITS
(Motion for Approval of Lease Termination Agreement

with RioCan Holdings (Oakville Place) Inc.
Oakville Place Mall (Store # l32l)

returnable October 4, 2017)

osLER, HOSKIN & HARCOTIRT LLP
P.O. Box 50, I First Canadian Place

Toronto, ON M5X 188

Marc Wasserman LSUC# 44066M
Tel: 416.862.4908

Jeremy Dacks LSUC# 41851R
Tel: 416.862.4923

Michael De Lellis LSUC# 48038U
Tel: 416.862.5997

Lauyers for the Applicants



IN THE MATTER OF the Companies' Creditors Arrungement Act, R.S.C. 1985, c. C-3ó, as amended Court File No: CV-17-11846-00CL

AND IN THE MATTER OF A PLAN OF COMPROMISE OR ARRANGEMENT OF SEARS CANADA INC., CORBEIL ÉLECTRIQUE INC., S.L.H. TRANSPORT

INC., THE CUT INC., SEARS CONTACT SERVICES INC., INITIUM LOGISTICS SERVICES INC., INITTUM COMMERCE LABS INC., INITIUM TRADING AND
SOURCING CORP., SEARS FLOOR COVERING CENTRES INC., 173470 CANADA INC.,2497089 ONTARIO INC., 6988741 CAIIADA INC., 10011711 CANADA
INC., 1592580 ONTARIO LIMITED, 955041 ALBERTA LTD.,42Ot531 CANADA INC., 168886 CANADA rNC., AI\D 3339611 CANADA INC.

Applicants

Onta¡io

ST]PERIOR COURT OF JUSTICE
COMMERCIAL LIST

Proceeding commenced at Toronto

MOTION RECORD OF THE APPLICANTS
(Motion for Approval of Lease Termination Agreement

with RioCan Holdings (Oakville Place) Inc.
Oakville Place Mall (Store # l32I)

returnable October 4, 2017)

osLE& HOSKIN & HARCOURT LLP
Box 50, 1 First Canadian Place
Toronto, ON M5X lB8

Marc Wasserman LSUC# 44066M
Tel: 416.862.4908

Jeremy Dacks LSUC# 4185IR
Tel: 416.862.4923

Tracy Sandler LSUC# 32443N
Tel: 416.862.5890

Karin Sachar LSUC# 599448
Tel: 416.862.5949

Lawyers for the Applicants


