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Court File No. CV-1 7-l I 846-00CL

ONTARIO
SUPERIOR COURT OF' JUSTICE

(COMMERCIAL LIST)

IN THE MATTER OF THE COMPANIES' CREDITORS
ARRANGEMENT,,4CZ, R.S.C. 1985, c. C-36, AS AMENDED

AND IN THE MATTER OF A PLAN OF COMPROMISE OR
ARRANGEMENT OF SEARS CANADA INC., CORBEIL
ÉrpcrrueuE INC., s.L.H. TRANSIoRT INC., THE cur [NC.,
SEARS CONTACT SERVICES INC., INITIUM LOGISTICS
SERVICES [NC., INITIUM COMMERCE LABS INC.,INITIUM
TRADING AND SOURCING CORP., SEARS FLOOR
COVERING CENTRES INC., T73470 CANADA [NC., 2497089
ONTARIO fNC., 6988741CANADA [NC., 10011711 CANADA
fNC., 1592580 ONTARIO LIMITED, 955041 ALBERTA LTD.,
4201531 CANADA [NC., 168886 CANADA [NC., AND 3339617
CANADA INC.

Applicants

NOTICE OF MOTION
(Motion for Approval of Lease Surrender Agreement with

Scarborough Town Centre Holdings Inc.
Scarborough Town Centre Store (Store #1308))

The Applicants will make a motion before a judge of the Ontario Superior Court of

Justice (Commercial List) on October 4,2017 at 10:00 a.m., or as soon after that time as the

motion can be heard, at 330 University Avenue, Toronto, Ontario.

PROPOSED METHOD OF'HEARING: The motion is to be heard orally.

THE MOTION IS F'OR:

1. An Order (the "Approval and Vesting Order") substantially in the form attached to the

Motion Record, inter alia:

if necessary, abridging the time for service of this Notice of Motion and the Motion

Record and dispensing with service on any person other than those served;

(a)
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(b) approving the Lease Surrender Agreement entered into as of September 27 ,2017

between Sears Canada Inc. ("Sears Canada") and Scarborough Town Centre

Holdings Inc. ("STCHI"), and vesting Sears Canada's right, title and interest in and

to the Leases and the Real Property Interests (as defined in the Approval and

Vesting Order) in STCHI; and

(c) sealing from the public record certain commercially-sensitive information and

documents (as described below).

2. Such further and other relief as this Court may deem just.

THE GROUNDS FOR THE MOTION ARE:

l. The Applicants were granted protection from their creditors under the Companies'

Creditors Arrangement Act, R.S.C. 1985 c. C-36, as amended (the "CCAA") pursuant to the

Initial Order of the Ontario Superior Court of Justice (Commercial List) dated June 22,2017, as

amended and restated;

2. FTI Consulting Canada Inc. was appointed to act as the Monitor (the "Monitor") in the

CCAA proceeding;

Approval and Vesting Order

3. On July 13, 2017, the Court approved a process (the "SISP") by which BMO Nesbitt

Burns Inc. (the "Sale Advisor") on behalf of Sears Canada and under the supervision of both the

Special Committee of the Board of Directors of Sears Canada and the Monitor sought bids and

proposals for a broad range of transaction alternatives with respect to the business, assets and/or

leases of the Applicants;

4. On September 27, 2017, Sears Canada entered into a lease surrender agreement (the

"Leâse Surrender Agreement") in which Sears Canada has agreed to surrender its real property

interests relating to Sears Canada's lease in respect of the Scarborough Town Centre (Toronto,

oN);
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5. The consideration to be received in the transaction is fair and reasonable;

6. The process leading to the Lease Transfer Agreement was fair and reasonable in the

circumstances and was approved by the Monitor;

7. The Lease Transfer Agreement is in the best interests of the creditors and other

stakeholders of the Applicants;

8. The relief sought on this motion is supported by the Monitor and the Sale Advisor;

9. The debtor-in-possession credit agreements ("DIP Agreements") require that the Net

Proceeds of any Disposition (both as defined in the DIP Agreements) shall be applied promptly,

and in any event no later than three business days after receipt thereof, to prepay the Obligations

(as defined in the DIP Agreements) in the priority provided for in the DIP Agreements;

10. The proposed Approval and Vesting Order provides that an amount equal to the

aggregate of amounts claimed by certain lien claimants will be set aside with the Monitor to

address any dispute between the lien claimants and other parties regarding their entitlement to

parts of the proceeds of the transaction;

Sealing Order

11. The Confidential Appendix to the Third Report of the Monitor contains conf,rdential and

commercially sensitive information which, if made public, would be materially prejudicial to

Sears Canada and detrimental to the SISP if the proposed transaction is not completed and the

leases must be the subject of further marketing efforts;

12. There are no reasonable alternative measures to sealing this information from the public

record;

13. The salutary effects of sealing this information outweigh the deleterious effects of doing

SO;

14. The provisions of the CCAA, including section 36, and the inherent and equitable

jurisdiction of this Honourable Court;
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15. Rules 1.04, I.05,2.03,3.02, 16 and 37 of the Ontario Rules of Civil Procedure, R.R.O.

1990, Reg. 194, as amended and section 106 of the Ontario Courts of Justice.4cl, R.S.O. 1990, c.

C.43 as amended; and

16. Such further and other grounds as counsel may advise and this Court may permit.

THE F'OLLOWING DOCUMENTARY EVIDENCE will be used at the hearing of

this motion:

1. The Affrdavit of Mark Caiger s\ryorn September 28, 2017 and the exhibits attached

thereto;

2. The Affidavit of Billy Wong sworn September 28,2017 and the exhibits attached thereto;

3. The Affidavit of Billy Wong sworn June22,2017 and exhibit K attached thereto;

4. The Third Report of the Monitor; and

5. Such further and other evidence as counsel may advise and this Court may permit.

September 29,2017 osLER, HOSKIN & HARCOURT LLP
Box 50, 1 First Canadian Place
Toronto, ON M5X 188

Marc V/asserrnan (LSUC# 44066M)
Jeremy Dacks (LSUC# 41851R)
Tracy Sandler (LSUC# 32443N)
Karin Sachar (LSUC# 599448)

Tel: (416) 362-2Ill
Fax: (416) 862-6666

TO: SERVICE LIST

Lawyers for the Applicants
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Court File No. CV-17-11846-00CL

Ontario
SUPERIOR COURT OF JUSTICE

COMMERCIAL LIST

IN THE MATTER OF THE COMPANIES' CREDITORS
ARRANGEMENT,,4CT, R.S.C. 1985, c. C-36, AS AMENDED

AND IN THE MATTER OF A PLAN OF COMPROMISE OR
ARRANGEMENT OF SEARS CANADA INC., CORBEIL
ÉrEcrntquE INC., s.L.H. TRANSeoRT INC., THE cur [NC.,
SEARS CONTACT SERVICES [NC., INITIUM LOGISTICS
SERVICES INC., INITIUM COMMERCE LABS INC., INITIUM
TRADING AND SOURCING CORP., SEARS FLOOR
COVERING CENTRES INC., 173470 CANADA [NC., 2497089
ONTARIO [NC., 6988741CANADA INC., 10011711 CANADA
[NC., 1592580 ONTARIO LIMITED, 955041 ALBERTA LTD.,
4201531 CANADA INC., 168886 CANADA [NC., AND 3339611
CANADA INC.

APPLICANTS

AF'FIDAVIT OF' BILLY WONG
(Sworn September 28, 2017)

(Motion for Approval of Lease Surrender Agreement with
Scarborough Town Centre Holdings Inc.

Scarborough Town Centre Store (Store #1308))

I, Billy 'Wong, of the City of Toronto, in the Province of Ontario, MAKE OATH

AND SAY:

1. I am the Executive Vice-President and Chief Financial Offrcer of the Applicant

Sears Canada Inc. ("Sears Canada"). I am also a director of each of the other Applicants. As

such, I have personal knowledge of the matters deposed to herein. Where I have relied on other

sources for information, I have specifically referred to such sources and believe them to be true.

In preparing this Affrdavit, I have consulted with members of the senior management team of

Sears Canada, legal, financial and other advisors of Sears Canada, and representatives of FTI

Consulting Canada Inc. (the "Monitor").
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2. I swear this Affidavit in support of the motion brought by the Applicants seeking

an Order, substantially in the form attached to the Motion Record, approving the Lease Surrender

Agreement dated as of September 27,2017 (the "Lease Surrender Agreement") between Sears

Canada and Scarborough Town Centre Holdings Inc. ("STCHI") relating to the lease held by

Sears Canada and certain amending documents (collectively, the "Lease") for the Sears Canada

full-line store located at Scarborough Town Centre in Scarborough, Ontario (Store #1308), the

details of which are summarized in the following chart:

3. Capitalized terms used in this Aff,rdavit that are not otherwise defined have the

meaning given to them in the Lease Surrender Agreement.

4. This Affrdavit should be read in conjunction with the Affidavit of Mark Caiger

sworn September 28,2017 (the "Caiger Affidavit"), which describes in more detail the sales

efforts undertaken by Sears Canada and BMO Nesbitt Burns Inc. (the "Sale Advisor") pursuant

to the Court-approved Sale and Investment Solicitation Process (the "SISP"), which efforts

resulted in, among other things, STCHI's bid and the Lease Surrender Agreement which are the

subject of this motion.

I understand from the Monitor that the consideration that Sears Canada will5

Property City Landlord
Expiration

Scarborough
Town Centre

Scarborough,
ON

Scarborough Town
Centre Holdings

Inc.

240,000 July 19,
2020

10 options
July 19,

2070

receive in this proposed transaction (the "surrender Consideration") is included in a
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Confidential Appendix to the Monitor's Report that will be filed separately in connection with

this motion. In the view of the Applicants and the Sale Advisor, the Surrender Consideration is

confidential information and general disclosure of such information could be materially

prejudicial to the Applicants in connection with the SISP generally and in connection with any

further marketing of the Lease in particular in the event that the proposed transaction does not

proceed to close as anticipated. As such, the Surrender Consideration in the Lease Surrender

Agreement, which is attached as Exhibit "A" to this Afflrdavit, has been redacted. The Applicants

are requesting that a sealing order be granted with respect to the Confidential Appendix.

6. The Applicants and the Sale Advisor believe that this transaction is in the best

interests of the Applicants and their stakeholders, and that the Surrender Consideration to be paid

in respect of the transaction is fair and reasonable. Moreover, the Applicants and the Sale

Advisor believe that the process leading to the transaction, as described in the Caiger Affrdavit

and herein, was reasonable in the circumstances.

7. It is my understanding that the Monitor approves the process that has been

followed by Sears Canada and the Sale Advisor, and supports the Applicants' motion seeking

approval of the Lease Surrender Agreement.

Background to STGHI's Bid

8. On July 13,2017, the Court granted the Applicants' request for an order

approving the SISP that would be conducted by Sears Canada's Sale Advisor under the

supervision of the Monitor and a special committee of independent directors of the board of

Sears Canada (the "Special Committee").
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9. The purpose of the SISP was to seek out proposals for the acquisition of, or an

investment in, the Applicants' business, property andlor leases, and to implement one or a

combination of such proposals with the objective of maximizing value for the benefit of the

Applicants' stakeholders.

10. The Caiger Affidavit provides details regarding the steps that were taken to

market and solicit interest in Sears Canada's assets pursuant to the SISP, including the Lease

which is subject to the Lease Surrender Agreement.

11. In accordance with the SISP, on August 31,2017, STCHI submitted a bid in

respect of the Lease in which STCHI offered to accept a surrender from Sears Canada of Sears

Canada's right, title and interest in and to the Lease, the Real Property Interests and the

Premises, and to accept the resiliation of such Lease on the terms and conditions set out in

STCHI's proposed form of lease surrender agreement.

12. STCHI paid a deposit equal to approximately 10 percent of the Surrender

Consideration, to be held by the Monitor, as escrow agent.

13. Following receipt of the bid, the Special Committee directed Sears Canada and

the Sale Advisor to engage in negotiations with STCHI in an effort to conclude a transaction. I

am advised by Mr. Caiger and believe that negotiations ensued with STCHI in respect of

financial and legal aspects of its bid, draft documents were exchanged by the parties, and follow

up discussions were held as necessary. As a result of those negotiations, and after considering

STCHI's offer and alternatives available, the Sale Advisor recoÍrmended to the Special

Committee, and the Special Committee subsequently recommended to the Board, that Sears
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Canada enter into a transaction with STCHI in respect of the Lease. After carefully considering

STCHI's offer, including being satisfied that the Purchase Price being offered is fair and

reasonable, the Board determined that STCHI's offer was in the best interests of the Applicants

and their stakeholders.

14. In coming to this view, Sears Canada and the Special Committee, in consultation

with the Sale Advisor, took into account the fact that the proposed transaction also eliminates

certain potential claims into the Applicants' estate, including pre-filing claims into the estate

from STCHI relating to the Lease and any claims STCHI might otherwise have arising from a

potential disclaimer of the Lease.

The Lease Surrender Agreement

15. On September 28,2017, Sears Canada and STCHI entered into the Lease

Surrender Agreement. The Lease Surrender Agreement provides for, among other things, the

following:

(a) STCHI will pay the Surrender Consideration plus all applicable taxes. The

Surrender Consideration is subject to certain typical adjustments as set out in

the Lease Surrender Agreement, which adjustments will be final and not

subject to readjustment. This allows for final settlement of all of Sears

Canada's obligations relating to the Lease, giving certainty of result.

The Lease Surrender Agreement and the Transaction contemplated therein are

subject to the Court issuing the proposed Approval and Vesting Order and the

Monitor delivering the Monitor's Certificate.

(b)
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(c) Closing will take place on the Business Day that is three Business Days

following the issuance of the Approval and Vesting Order or at such other date

as Sears Canada (with the consent of the DIP Lenders and the Monitor) may

advise STCHI in writing, provided that the Closing Date shall be no later than

October 25,2017 or such later date (which shall not be later than 60 days

following October 25,2017 without the further consent of STCHI) as agreed to

in writing by Sears Canada (with the consent of the DIP Lenders and the

Monitor) or as otherwise ordered by the Court.

(d) Subject to the terms of the Lease Surrender Agreement and the Approval and

Vesting Order, STCHI is accepting the surrender of the Lease and the Real

Property Interests and accepting the Premises on an "as is, where is" basis.

(e) On Closing, STCHI, on its own behalf and on behalf of certain affiliates

(collectively, the "Releasors"), shall execute a Release whereby STCHI will

fully and unconditionally release and forever discharge each of the Releasees

(which includes, among others, Sears Canada and the other Applicants) of and

from any and all Claims which any of the Releasors ever had, now has or

hereafter can, shall or may have against any of the Releasees in respect of the

Lease, the Premises, and/or the Property that are subject to the Lease Surender

Agreement. In addition, STCHI will use reasonable efforts to assist Sears

Canada to obtain a full release of Sears Canada's obligations under Permitted

Encumbrances to the extent that Sears Canada is bound thereby.
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(Ð Sears Canada and its agents and their respective representatives will have

access to the Premises to occupy the Premises for a period of 15 weeks

following closing (the "Post-Closing Access Period") in order to conduct a

liquidation sale of the Inventory andlor FF&E andlor to remove any of the

Excluded Assets in accordance with the Access Agreement, the form of which

is attached as Schedule "L" to the Lease Surrender Agreement.t During the

Post-Closing Access Period, Sears Canada will continue paying rent, additional

rent, taxes, utilities and other charges due by the Lease as if still the Tenant

under the Lease. Further, during the Interim Period and the Post-Closing

Access Period in accordance with the Access Agreement, Sears Canada will

remove any and all Inventory, FF&E and any other Excluded Assets from the

Premises.

Construction Liens

16. A number of lien claimants have registered construction liens on title for the

property subject to the Lease as of September 28, 2017, which are described below:

The Applicants will be seeking Court approval for a proposed liquidation process in order to conduct a sale of
the Applicants' Inventory and FF&E at the Premises.

Lien Claimant Instrument No. of
Document

Registering Lien
on Title

Registration I)ate Amount of Claim

152610 Canada Inc.
cob Laurin & Company

General Contractor

1^T4620014 July 6,2017 s988,747.70

Abbarch Architecture
Inc.

1^T4623148 July 10,2017 $99,359.94

Décor Craft Inc. d.b.a. 1^T4640337 Julv 28,2017 $87,000.00



Nelnor Construction
Industrial Floor
Systems Corp.

1^T4656477 August 16,2017 s203,774.r5

Citymark Construction
and Drywall Ltd.

1^T4623801 July I1,2017 $128,301.33

9241582 Canada Inc. AT4643739 August 1,2017 $235,586.02
Total sL,742,769.14
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17. The proposed Approval and Vesting Order will expunge the above listed

construction liens from title, but provides that an amount equal to the aggregate of amounts

claimed by the above-noted lien claimants will be set aside with the Monitor (the "Construction

Lien Claim Reserve") to address any dispute between the lien claimants and other parties

regarding their entitlement to parts of the proceeds of the transaction.

Proposed Distribution of Proceeds of Transaction

18. Subject to setting aside funds for the Construction Lien Claim Reserve, the

proposed Approval and Vesting Order provides that the Monitor will distribute any net proceeds

from the Transaction ("Net Proceeds") to repay amounts owing under the DIP ABL Credit

Agreement or the DIP Term Credit Agreement after filing the Monitor's Certificate (a

"Distribution"). Any Distribution will be made free and clear of all Claims and Encumbrances.

If all amounts owing under the DIP Credit Agreements have been repaid then, subject to the

Construction Lien Claim Reserve, the Monitor will retain any Net Proceeds remaining on behalf

of the Applicants pending further Order of the Court.
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19. For all of the foregoing reasons, the Applicants believe that approval of the Lease

Surrender Agreement is in the best interests of the Applicants and their stakeholders.

SWORN BEFORE ME at the City of

Toronto, on the 28th day of September,

20t7.

ong

Commissioner for taking Affidavits

l(a", r,r Çø¿\,"4,'
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A.

THIS LEASE SURRENDER AGREEMENT is matle as of September 27,2077.

BETWEEN:

SEARS CANADA INC. (the "Tenant")

-and-

SCARBOROUGH TO\ryN CENTRE HOLDINGS INC.
(the "Landlord")

RECITALS:

On the Filing Date, the Tenant and certain of its affiliates and subsidiaries (the "Sears
Group'o) applied for and were granted protection from their creditors under the CCAA
pursuant to the Initial Order. Pursuant to the Initial Order, the Court appointed FTI
Consulting Canada Inc. as Monitor in connection with the CCAA Proceedings.

B. On the SISP Order Date, the Court granted the SISP Order which, among other things,
approved the SISP. The SISP Order and the SISP govern the process for soliciting and

selecting bids forthe sale of all or substantially all of the Business, Assets and/orLeases
(each as defined in the SISP) of the Sears Group.

C" The Landlord hereby offers to accept a surrendet from the Tenant of the Tenant's right,
title and interest in and to the Leases, the Real Property Interests and the Premises and to
accept the resiliation of such Leases on the terms and conditions set out herein (the

"Offer").

D., This Agreement is subject to approval by the Court, and the completion of the
Transaction is subject to the Court issuing the Approval and Vesting Order and the
Monitor releasing the Monitor's Certificate, all as more particularly described herein.

NOIV THERDFORE, in consideration of the mutual covenants and agreements set forth in this
Agreement and for other good and valuable consideration (the receipt and sufficiency of which
are hereby acknowledged), the Tenant and the Landlord (individually, a "Part¡/" and

collectively, the "Parties") covenant and agree as follows:

ARTICLE 1

DEFINITIONS

1.1 Definitions

Unless otherwise provided for herein, all capitalized terms set out below when used in this
Agreement shall have the meaning ascribed thereto unless the context expressly or by necessary
implication otherwise requires:

"Access Agreement" means an access agreement between the Landlord and the Tenant,
whereby the Tenant, its agents and their respective representatives shall have access to the
Premises during the Post-Closing Access Period to conduct a liquidation sale of the Inventory

LEGAj- ìi457109{0.1



ancl/or the FF&E arrd/or to remove any of the Excluded Assets, and shall be in substantially the
form attached as Schcdule "L",

"Agreement" means this agreement constihrted by thc Tenant's acceptance of the Offer together
with all schedules and instruments in written amendment or confirmation of it and the expression

"sectio[" followed by a number means and refers to the ascribed thereto Section of this
Agreement,

"Approval and Vesting Order" means an order issued by the Court approving this Agreement
and the transactions contemplated by this Agreement, and surrendering to the Landlord all of the

Tenant's right, title and interest in and to the Leases and the Real Property Interests fiee and

clear of all Encumbrances other than the Permitted Encumbrances, which order shall otherwise
be substantially in the form of Schedule "E" (with only such changes as the Parties shall approve

in thcir rcasonable discretion, but in all cases in form and substance acceptable to the DIP
Lenders and thc Monitor).

"Assignmcnt and Assumption of Realty Tax .Àppeals" means an assignment by the Tenant
and an assumption by thc Landlord of the Tenant's right, title and interest and all líability,
covenants and obligations, in respect of the Realty Tax Appeals to be delivered on Closing. The
agreement evidencing sarne shall include an inder¡nity given by the Landlord in favou¡ of the

Tenant from and against any Claims arising pursuant to or in connection with any of the Realty
Tax Appeals and shall be in substantially the form attached as Schedule "I".

"Assumed Liabilities" has the meaning ascribed thereto in Section 3.3(a).

"Authorization" means, with respect to any Person, any order, permit, approval, waiver, licence
or similar autho¡ization of any Governmental Authority having jurisdiction over thc Person.

"Binding Bid Deadline" has the meaning ascribed thereto in the SISP Order.

"Business Dây" means any day of the year, other than a Saturday, Sunclay or any day on which
major banks ars closed for business in Toronto, Ontario.

"CCAA" means the Competnies' Creditors Arrangement Act (Catada).

"CCAA Proceedings" means the proceedings commenced undr:r thc CCAA by the Sears Group
pursuant to thc Inilial Or<lcr (Court File No. CV-17-11846-00CL).

"Claims" rneans any and all claims, dcmands, complaints, grievances, actions, applications,
suits, causes of action, Orders, charges, indictments, prosecutìons, information or other sirnilar
proçcsscs, assessments or reassessmenls, equitable interests, options, preferential arrangemonts

of any kind or nature, assignments, restrictions, financing statements, deposit arrangements,
rights of others, leases, sub-leases, licences, rights of first refusal or similar restrictions,
judgments, debts, liabilities, expenses, costs, damages or losses, contingent or othcrwise,
inclutling loss of valuc, reasonable professional fees, including fees and disbursements of legal
<;ounsel on a full indemnity basis, and all actual and documentcd costs incurred in investigating
or pursuing any of thc forcgoing or any proceeding relating to any of the fbregoing, in respect of
or in any way relating to the Leases, the Tenants use of the Premise.s or the Property.

l.liCAL l:457ì09a0-l



-3 -

"Closing" has the meaning ascribed thereto in Section 7.5(a).

"Closing Date" means the Business Day that is three (3) Business Days following the issuance

of the Approval and Vesting Order or such later date as the Tenant (with the consent of the DIP
Lenders and the Monitor) may advise the Landlord in writing; provided that the Closing Date
shall be no later than October 25,2017 or such later date (which shall not be later than sixty (60)

days following October 25,2017 without the frrrther consent of the Landlord) as agreed to in
writing by the Tenant (with the consent of the DIP Lenders and the Monitor) or as otherwise

ordered by the Court.

"Closing I)ocuments" means those documents and deliveries to be delive¡ed in connection with
the Closing as contemplated in this Agreement including those set out in Section 7.4.

"Construction Liens" means, collectively, those liens set forth on Schedule "8" of the Approval
and Vesting Order (to be inserted prior to the Closing Date and updated as at the date of the

Approval and Vesting Order and to includc any and all such claims) and any and all other
mechanic's, labourer's, materialman's, statutory or other similar liens arising out of any work
performed by, for or on behalf of the Tenant at the Premises or the furnishing of services,

materials or supplies therefor (whether or not notice shall have been given to the Landlord and/or

the Tenant and whether or not such lien has been registered against the Premises and/or the

Property), including, without limitation, judgment or execution liens.

"Contracts" means, coller:tivel¡ all of the Tenant's contracts and agreements to enter into
contracts with respect to the operation, frre protection, servicing, maintenance, repair and

cleaning of the Premises (and no other Plemises), or the furnishing of supplies or services to the

Premises, any pÌoperty management or asset management contracts, any employment contracts

and any insurance contracts entered into by the Tenant or any manager or agent on behalf of the

Tenant, in each case solely with respect to the Premises or the Leases'

"Court" means the Ontario Superior Court of Justice (Commercial List).

"DIP Lenders" has the meaning ascribcd thereto in the SISP.

"Enc¡mbrance" means any restriction, feservation, easement, servitude, right-of-way,
encroachment, mortgage, charge, pledge, hypothec, Claims, Construction Lien o¡ any other lien
(statutory or otherwise), secruìty interest, title retention agreement or anangement, assignment,

olaim, prior claim, liability (dircct, inclirsot, absolute or contingent), obligation, trust, deemed

trust, right of retention, judgrnent, writ of seizure or execution, notice of sale, contractual right,
option, right of first refusal, or any other right or interest, of any naturo or any other arrangement

or c.ondition whether or not registered, published or filed, statutory or othennise, secured or

unscoured.

"Environment" mcans the environment or natural environment as defined in any Environmental
Laws and includes air, surface water, ground water, land surface, soil and subsurface strata.

"Environmental Laws" means Laws relating to the protcction of human health and the

Environment, and includes Laws relating to the storage, generation, use, handling, manufacture,
processing, transportation, treatment, Release, remediation¡ management and disposal of
Hazardous Substances.
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uftxcìse Tøx Acf' means úe Excise Tax Act, R.S.C., 1985, c. E-15, as amended, restated,

supplemented or substituted from time to time.

"Excluded Assets'o means those assets (in each case, as of the Closing Date) described in
Schedule "C".

"Execution Date" means the date of this Agreement as set out on the top of page I hereof.

"FF&$" means the fixtureS, improvements, tools, signS, furniture, machinery, equipment,
personal or moveable property, chattels, furnishings and fixtures including shelves, counters,

video cameras and equipment, security systems, point-of:sales systems and related

appurtenances, telecomrnunications systems and related appurtenances, electric light fixtures,

clcvating dcviccs and equipment and trade fixtures located at the Premises, in each case, to the

extent owned or leased by the Tenant.

"Filing Dat€" means June22,2077,

"Financial Advisor" means BMO Nesbitt Bums Inc'

"Governmental Authorities" m€ans governments, regulatory authorities, govemmental

departments, agencies, agents, commissions, bureaus, officials, ministers, Crown corporations,

oourts, bodies, boards, tribunals or dispute settlement panels or other law or regulation-making

organizations or entities: (a) having or purporting to have juriscliction on behalf of any nation,

province, tcrritory or state or any other geographic or polítical subdivision of any of them; or (b)

exercising, or entitled or purporting to exercise any administrative, executive, judicial,

legislative, policy, regulatory or taxing authority or power.

"GST/HST Certificate, Undertaking and Indemnity" mean the Landlord's certificate to be in

substantially the form set out in Schedule "F".

"Hazardous Substances" means pollutants, contaminants, wastes of any nature, hazardous

substances, haz¿rdous materials, toxic substanoes, prohibited substances, dangcrous substanccs

or dangerous goods regulated by or under Environmental Laws'

"Initial Order" means the Initiat Order granted by the Court on Junø 22,2017 pursuant to which

the Sears Group were granted protection from their creditors under the CCAA (as amended,

restated, supplementecl ancl/or moclified fiom time to timc)'

"Intcrim Period" mcans thc pcriod between the close of business on the Execution Date and the

Closing on the Closing Date.

"lnventory" includes all inventory, stock, supplies and all other itcms to be sold from any of the

Premises.

"Landlord" has the meaning ascribed thereto on page 1 hereof.

"Laìils" means any and all applicable laws, including all statutes, codes, ordinances, decrees,

rules, regulations, municipal by-laws, judicial or arbitral or administrative or ministerial o¡
departmental or rcgulatory judgmcnts, orders, decisions, ruling or awards, and general principles
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of comrnon and civil law and equity, binding on or aff'ecting the Person ref.erred to in the context
in which the word is used,

"Leases" means the specific lease(s) and other agreements to occupy the Premises entered into
by, or assigned in Ê¿vour of the Tenant, as same have been amended, restated, renewed or
supplemented from time to time, including but not limited to, those documents listed on

Schedule "I}". For greater certainty, Leases shall only refer to the Leases that are the subject

matter of this Agreement, and shall not include any other leases that the Landlord (or its
affiliates) may have with the Tenant in respect of any other premises or locations.

"Lcase Amendment and Surrender Agreement" means, with respect to the Leases, an

amendment antl surrender of lease in substantially the form attached as Schedule "H",

"Letters of Credit" means letters of oredit, letters of guarantee, deposits and/or security deposits
provided by or on behalf of the Tenant to any third party in respect of any of tho Leases antVor

the Premises.

"Matching Security" has the meaning ascribed thereto in Section 3.5.

"Monitor" means FTI Consulting Canada Inc., in its capacity as Coufi-appointed monitor of the

Sears Group pursuant to the Initial Order and not in its personal capacity.

"Monitor's Certificate" means the certificate to be filed with the Court by the Monitor
certifying rcceipt of (i) confirmation from the Landlord and the Tenant that all condititlns of
Closing in Sections 7.1,7.2 and 7.3 ofl this Agreement havc been satisfied or waivecl and (ii) the

Surrender Conside¡ation and any Taxes payable to the Tenant that are not sclf-assessed and

remitted by the Landlord.

"Notice" has the meaning ascribed thereto in Section 8.16.

"Off-Title Compliancc Matters" means open permits or files, work orders, deficiency notices,

directives, notices of violation, non-compliance and/or complaint and/or other outstanding
mâtters or matters of non-compliance with the zoning and/or other rcquircmcnts of any
Governmental Authorities or any open building permits and Orders related to any of the

foregoing.

"Offer" has the meaning ascribed thereto in Recital C.

"Orders" means orders, injunctions, judgments, administrative complaints, decrees, rulings,
awarcls, asscssmsnts, directions, instructions, penalties or sanctions issued, filecl or imposcd by
any Governmental Authority or arbitrator.

"Permittcd ìncumbrances" means, collectively: (a) any Encumbrances encumbering the

freehold or other ownership interest in the Property or any other interest in the Property of the

L,andlord, but excludes any Encumbrances solcly encumbcring thc Tenant's leasehold intercst in
and to any Propefy situated outside of the Province of Québec on which the Premises are located
or the rights of the Tenant as lessee under the Leases; (b) EncurnbranLles resr-rltiug fronl the

Landlord's actions or omissions; and (c) thc itcms idcntificd jn Schedule "J" heteto; provided
however that, for greater cefainty, "Pernritted Encumbrances" shall not include any of the
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Construction Liens or any other Encumbrances, and the Landlord expressly does not assume or
accept auy obligations or liabilities in respect of same.

"Person" means an individual, partnership, corporation, trust, unincorporated organization,
company, government, or any department or agency thereof, and the successors and assigns

thereof or the heirs, executors, administrators or other legal representatives of an individual.

"Post-Closing Access Period" has the meaning ascribed thereto in Section 6.3(d).

"Premises" means, collectively, the lands and premises which are leased to the Tenant pursuant
to the specifio Lease that is the subject matter of this Lease Surrender Apgeemcnt, as more
particularly described in Schedule "4".

"Property" means collectively, the real or immovable property of which the Premises form part
for the purposes of the Lease and includes the Landlord's freehold or other ownership interest,
ground leasehold interest or right of emphyteusis therein.

"Property Claims" rneans any and all Claims which the Landlord ever had, now has or he¡eafter
can, shall or may havc against the Tcnant in respect of the Leases.

"Real Property lnterests" means all properties, assets, interests and rights of the Tenant which
are related to the operation at each of the Premises, which for greater certainty do not include
Excluded Assets but include the Tenant's right, title and interest, including its leasehold interest
at common law and its rights as a lessee uncler civil law, in and to the Leases and the Premises,

including, if any, the benefit of all easements, restrictive covenants, access rights, licences to use

any common areas or rooftop areas of the buildings or shopping centres of which the Premises

form part, rights to renew or extend the term of any Lease, options and similar rights of first
offer, first refusal or first opportunity or otherwise to lease or purchase (if any), parking rights
and signagc rights.

"Realty'fax Appeals" has the meaning ascribed thereto in Section 4.3(a),

"Realty Tax Rcfunds" hâs the meaning ascribed thereto in Section 4.3(b)"

"Release" has the meaning prescribed in any Environmental Laws ancl includes any release,

spill, leak, pumping, pouring, emission, emptying, discharge, injeotion, escape, leaching,
clisposal, dumping, deposit, spraying, burial, abandonment, incineration, seepage, placement or
introduction.

"Rclcusc of Property Claims" means a release by the Landlord of any Property Claims against

the Tenant and all predecessors in interest to the Tenant under the Leases, in substantially the

f'orm attached as Schedule "L".

"SfSP" means the Sale and lnvestment Solicitation Process approved by the SISP Order (as

amended, restated, supplemented and/or modified from time to time).

"SISP Ordcr" means the Order granted by the Court on the SISP Order Date (as amended,
restated, supplemented and/or modified from time to time), which, among other things, approved
the SISP.
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"SISP Order Date" means July 13, 2017,

"Successful Bid" has the meaning ascribed thereto in the SISP Order.

"surrender Consideration" has the meaning ascribed thereto in Section 3.1.

"Taxes" means taxes, duties, fees, premiums, assessments, imposts, levies and other similar
charges imposed by any Governmental Authority under applicable Laws, including all interest,
penalties, fines, additions to tax or other additional amounts imposed by any Governmental
Authority in respect thereof, and including those levied on, or measured by, or referred to as,

income, gross receipts, profits, capital, lransfer, land transfer, registration, sales, goods and

scrvices, harmonized sales, use, value-added, exciso, stamp, withholding, business, franchising,
property, development, and occupancy taxes, all srutaxes, all customs duties and import and

export taxes, countervail and anti-dumping, and all licence, franchise and registration fees.

"'Icnant" has the meaning ascnbed thereto on page I hereof.

"Transaction" means collectively the transactions contemplated in this Agreement,

AI{TICLE 2

SURRENDER TRANSACTION

2.1 Offer and Acceptance

(a) Subject to the lnitial Ordcr and thc SiSP Order, the Tenant hereby agrees to
surrender and the I¿ndlord hereby ag¡ees to accept a surrender ofthe Leases and

the Real Property Interests on the Closing Date in ascordance with the terms and

conditions of this Agreement.

(b) T'hç Offer shall be irrevocable by the Landlord until twenty (20) Business Days
following the Binding Bid Deadline, provided that i[ this Offer is selected as a

Successful Bid, this Offer will remain irrevocable until the closing of the
Transaction, unless this Agreemenl is terminated in accordance with its terms.

(c) Upon acccptancc of this Offer by the Tenant, this Offer shall constitute a binding
agreement to surrender tlre Leases and the Real Property Interests, on the terms of
this Agreement.

2.2 As Is, Where Is

Expressly subject to the provisions of this Agreement and the Approval and Vesting Order, ancl

except as stated in this Agreement to the contrary, the Lancllord acknowledges and agrees in
favour of the Tenant that as of the Execution Date and the Closing Date:

(") including, without limitation, the Tenant's covenant to leave the Premises in a
broom-swept condition on the Closing f)ate as set out in Section 5.1(c), the
Landlord is accepting the surrender of the Leases and the Real Propefy Interesls
and accepting the Premises on an "as is, where is" bâsis, with<¡ut any written or
oral statements, representations, wananties, promises or guaranties of any nature
or kind whatsoever, either legal or conventional, exprcss or implied (by operation
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of law or otherwise), as to the state of title thereto, the state of any Encumbrances,
the condition of any of thc Premises ¿urd the Real Property lnterests and the status
of any of the Leases or the Encumbrances, the existence of any default on the part
of the Tenant, the physical, environmental or other condition of, in, on, under or
in the vicinity of any of the Premises, the existence of any Encumbrance and/or
Off-Title Compliance Matters affecting the Leases, the Real Property lnterests,
the Premises, the Assumed liabilities, or the Pemritted Encumbrances, the
structural integrity or any other aspect of the physical condition of the Premises,
compliance with Environmental Laws, the conformrty of the Premises to past,
current or fuhrre applicable zoning or building cocle requirements or other
applicable Laws, the existence of soil instability, past soil repairs, soil additions
or conditions of soil fill or any other matter affecting the stability or integrity of
the Premises, the sufficiency of any drainage, the availability of public utilities,
access, parking and/or services for the Premises, the fitness or suitability of the
Premises for occupancy or any intended use (including matters relating to health
and saf'ety), the potential for fuither development of the Premises, the existence of
land use, zoning or building entitlements affecting the Premises, the presence,
release or use of wastes of any nâture, Hazardous Substances, pollutants,
contaminants or other regulated substances in, under, on or about the Premises or
any neighbouring lands; ancl without limiting tht: foregoing, any and all conditions
or warranties expressed or implied pursuant to the Sale of Goods Act (Ontario)
and any other similar legislatíon of any other jurisdiction will not apply and are
hereby waived by the Landlord and the Parties agree to exclude, to the extent
applicable, the effect of the legal warranty provided for by Article 1716 of the
Civil Code of Québec and that the Landlord is accepting a surrender of the Real
Property Interests at its own risk within thc meaning of Article 7733 of the Civil
Code of Québec;

(b) any disclosure in respect of the Leases, the Real Property Interests and/or the
Premises, if any, was made available to the Landlord solely as a courtesy but the

Landlord is not entitled to rely on such disclosure, and it is expressly
acknowledged by the Landlord that, except as expressly stated in this Agreement,
no written or oral statement, reprcsentation, warranty, promise or guarantee of any
nature or kind whatsoever, either legal or conventional, express or implied (by
operation of law or otherwise), is made by the Tenant and/or the Monitor and/or
thcir respective legal counsel, the Financial Advisor or other advisors or
representatives as to the accuracy, cuffency or completeness of any such
disclosure, and each of them expressly disclaims any and all liabilities with
respect to such disclosurc and any and all errors therein or omissions therefrom;

(c) the Landlord hereby unconditionally and irrevocably waives any and all actual or
potential rights or Claims the Landlord might have against the Tenant pursuant to
any warranty, legal or conventional, express or implied, of any kind or type
relating to the Lcases, thc Rcal Property Interests, the Premises or the Assumed
Liabilities or any other assets located on the Premises or any other aspect of the
Transaction. Such waiver is absolute, unlimited and includes, but is not limited to,
waiver of express warranties, implied warranlies, any warranties at law and/or in
equity, wan-anties of fitness for a particular use, wananties of merçhantability,
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wananties of occupancy, strict liability and Claims of every kin<l and type,

including, but not limited to, Claims regarding defects, whether or not
discoverable, product liability Claims, or similar Claims, and to all other extent or
later created o¡ conceived of strict liability or strict liabilþ type Claims and

rights, in all cases relating solely to the Leases, the Rcal Property lnterests, the

Premises or thç Assumed Liabilities;

(d) the Landlord conducted its own independent review, inspection, diligence and

investigations and forming its own independent opinions and conclusions in
respect of the Leases, the Real Property Interests, the Premises and the Assumed

Liabilities. The Landlord's decision to make this Offer and ente¡ into this
Agreement was made of its own accord without reference to or reliance upon any
disslosure made by the Tenant and/or the Monitor and./or their respective legal
counsel, tbc Fiuanoial Advisor or other advisors or representatives. The Landlord
acknowledges having becn givcn a reasonable md adequate opportunity to
conduct its own indepenclent cliligence prior to entering in this Agreement;

(e) during the Interim Period and the Post-Closing Access Period in accordance with
thc Access Agreemcnt, the f'enant shall remove any and all lnventory, FF&E and

any other Excluded Assets from all or any of the Premises and leave the Premises

in a broom-swept condititrn;

(Ð the Tenant shall not be responsible for making any rqrairs, replacements,

renovations, alterations, improvements or upgrades or undertaking any
remediation to address a Release in or to the Property or any part thereof, and it
shall be the sole responsibility of the Landlord to make, at the Landlord's sole

cost, any repairs, replacements, renovations, alterations, improvements and
upgrades in or to thc Property following Closing as may bc required by the

Landlorcl to make the Property suitable for ìts purposes;

G) the Leascs, the Real Propc'rty Intcrcsts, the Premises or the Assumed Liabilities
may be subject to certain OfÏ-Title Compliance Matters, municipal requirements,

including building or zoning by-Iaws and regulations, servitudes, easements for
hydro, gas, telephone affecting same, and like services to the Prcmises, and

restrictions and oovenants affecting the Premises, including but not limited to the

Permittecl Encnmbrances. Without limiting the foregoing, the Tenant shall not be

responsible for rectification of any matters disclosed by any Govemmental
Authority or quasi-govemmental authority having jurisdiction, and the Landlord
shall accept the Property sr.rbject to such matters; and

(h) the Landlord shall accept the Property, and the Landlord shall comply with all
orders relating to the environmental state or condition of the Property as it exists
on the Closing Date.

The Tenant has no and shall have no obligations or responsibility to the Landlord after Closing
with rcspect to any matlcr rclating to thc Real Property Interests, Leases, the Premises or the
Property or the condition thereof save and only to the extent expressly provided in this
Agreement, including during the Post-Closing Access Period pursuant to the Acoess Agreement.
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This Section 2.2 shall survive ancl not merge on Closing and all Closing Documents shall
incorporate this Section 2.2by reference.

ARTICLE 3
CONSIDERATION

3.1 Surrender Consideration

The consideration the shall be I
(the "Surrender

Consideration") exclusive of all Taxes. Subject only to adjustment in accordance with this
Agreement, the Sunender Consideration shall be paid to the Tenant, subject only to the

adjustments made in accordance with this Agreement, by wire transfer of immediately available
funds to the Monitor in trust or as it may direct on the Closing Date.

3.2 SurrenderConsiderntionAllocation

The allocation of the Surrender Consi<leration as betwcen the Real Property Inte¡ests is as set out

on Schcdule "D". The Landlord and the Tenant shall adopt such allocations for thc purposes of
all tax returns, elections and filings respcctively made by them or on theirbehalf.

3.3 Assumed Liabilities

(a) The Landlord covenants with the Tenant that it shall, as and from the Closing
Date, assume all the obligations on the part of the Tenant with respect to the

Premises and the Properfy, but expressly cxcluding all Encumbrances other than

the Permitted Encumbrances, in respect of the period on or after the Closing Date,

or otherwise arising, incurred or accnred on o¡ after the Closing Date (whether in
respect of the period before or aftcr the Closing Date, including), any default as a

consequenoe of the closing of the Transaction (collectively, the "Assumed
Liabilities").

(b) Without limiting the foregoing, the Landlord shall execute and deliver to the
'fenant on the Closing Date: (i) the Lease Amendment and Surrender Agreement
for each Lease; and (ii) an Assignment and Assumption of Realty Tax Appeals.

3.4 Property Claims

The Landlord covenants with the 'I'enant that it shall, as and from the Closing Date, assign,

release and quit claim to the Tenant all of the Landlord's right, title and interest in and to the

Property Claims, together with any and all benefits, advantages, privileges and rights relating
thereto or arising and flowing therefrom, to have and to hold the same unto the Tenant, its
successors and assigns. forever. On Closing, the Lantllord shall execute and deliver to the

Tenant a Release of Property Claims.

3-5 Letters of Credit arrd Deposits

On the Closing Datc, the Landlord shall issue replacement letters of credit and/or security
deposits for the Lettcrs of Credit and shall use its best commercial efforts to cause the Letters of
Credit to be released and relumed to the Tcnant without any further drawings thereunder.
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Provided that to the extent that the Landlord is unable to cause aU of the Letters of Credit to be

released and returned to the Tenant, without any further drawings thereunder, in lieu of issuing

the replacement letters of credit and/or security deposits referred to above, the Landlord shall

cause matching, unconditional and irrevocable letters of credit and/or security deposits in fomt,
and from ân issuer, satisfactory to the Tenant, in favour of the Tenant to be provided to the

Tenant on the Closing Date (collectively, the "Matching Security") which Matching Securify

may be drawn upon by the Tenant and its succcssors and assigns if and to the extent that the

Tenaut's Letters of Credit a¡e drawn upon from time to time, and the L¿ndlord shall reimburse

the Tenant for any direct incremental costs incurred and indemniff and hold the Tenant harmless

from and against all Claims, incurred or asserted, as a result of any Letters of Credit which are

not so released and returned to the Tenant.

3.6 Trade.Marks

Notwithstanding the foregoing or anything else contained herein or elsewhere, the Landlord

acknowledges and agrees that: (a) no signs, trade-rnarks, trade-names, logos, comme¡cial

symbols, business names or other intellectrral property rights identifying "Sears" are conveyed or

intended to be conveyed to the Landlord as part of the Transaction; and (b) all right, title and

interest of the Tenant in and to all of its existing signs, trade-marks, trade-names, logos,

commercial symbols, busincss names or other intellectual property rights identifying "Sears" or

containing the words "Sears" are hereby specifically reserved and excluded frc.¡m the

Transaction. This Section shall survive and not merge on Closing'

ARTICLE 4
ADJUSTMENTS

4.1 Statement of Adjustments and Absence of Post-Closing Adjustments

The Tcnant shall prepare a draft statement of adjustnents and deliver same with supporting

documentation to the Landlord for its review and approval no later than ltve (5) Business Days

prior to thc Closing Date. If the amount of any adjustments requirecl to be made pursuant to this

Agreement cannot be reasonably dctermincd as of the Closing Date, an estimate shall be made

by the Landlord and the Tenant as of the Closing Date based upon the best information available

to the Parties at such tirne, each Party acting reasonably and such estimate shall serve as a final
dctcrmination. Thc final form of statement of adjustments shall be satisfactory to thc Monitor,
acting reasonably. There shall be no further adjustnents or readjustments after Closing of any

amounts adjusted or intended to be adjusted on the statement of adjustments pursuant to this

Agreement and the amounts set out on the statement of adjustmcnts shall be final.

4.2 Items of Adjustments U¡lder the Leases

(a) I-he Tenant and thc I¿ndlord shall adjust all amounts payable under each of the

Leases which have been paid or pre-paid to the Landlord in respect of each of the

Leases for any period prior to the Closing Date as well as the month in which the

Closing Date occurs, with the Closing Date itself to be allocated to the Landlord.

(b) Without limiting the generality of the foregoing, the Tenant and the Landlord
shall as of the Closing Date adjust between themselves the following amounts:
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(Ð all amounts payable undcr thc Leascs for thc month in which the Closing
occt¡fs;

(iÐ 2016 and 2017 adjustrnents for additional rent paid by the Tenant required
after reconciliation of actual amounts with estimated amounts. For greater

certainty, there shall be no prior year reconciliations;

(iiÐ in favour of the Tenant, on account of any amount owing to the Tenant by
the Landlord in respect of unpaid tenant allowance, tent free periods or
other tenant inducements; and

(iu) in f-avour of the Tenant, on account of any other crediVsetoff that the

Tenant is entitled to clairn from the Landlord, e.g. credit againsVdeduction
from future additional rent charges due to the Tenant having performed
certain work or paid for ccrtain costs which were the Landlord's
responsibility, provided in all cases that such costs were previously
approved in writing by the Lancllord.

(") The Landlord shall be rcsponsible for and pay all applicable Taxes payable by the

Landlord in connection with the Surrender Consideration in the Transaction.

(d) The Landlord hercby waivcs any fees or charges payabie to the Landlord under
any of the Leases in respect of the Transaction, ùrcluding, without limitation, any
fees, penalties, or charges payable to any Landlord in respect of a sur¡ender of a
Lease and any obligation in rcspect of the payment of accelerated and/or
inc¡eased rent which arises solely as a result ofa surrender ofa Lease.

Realty Tax Appeals

(a) The Tenant and the Landlord acknowledge that with respect to the Premiscs the

Tenant may have instituted certain appeals and/or claims in respect of realty
taxes or assessments for certain periods prior to the Closing Date and possibly

including the tax year in which the Closirrg Date occurs (all such appeals and any

assosiated reassessments are hereinafter collectively referred to as the "Realty
Tax Appeals").

(b) On Closing, the Tenant shall assign to the Lancllord all of its right, title and

interest, if any, in and to âny and all credits, refunds and/or rebates which may

arise from any of thc Realty Tax Appeals (collectively, the "Realty Tax
Refunds").

From and after the Closing Date, the Landlord may, at its solc c<;st and expense

but without any obligation to do so, assume or retain the carriage of the Realty
Tax Appeals and continue as the appcllant in the Realty Tax Appeals' At the

request of the Landlord and at the Landlord's sole cost and oxpense, the Tenant

agrees to co-operate with the Landlord with respect to the Realty Tax Appeals and

to provide the Landlord with access to any reasonably necessary documents or
materials require<l to continue any Realty Tax Appeals. If the Realty Tax Appeals
may only be prosecuted in the name of the Tenant, at the request of the Landlord,

(c)

LECÀL l;.45710940-ì
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the Tenant shall cooperate with the Landlord, including granting such

authorizations as may be reasonably required, to enable the Landlord to pursue

and prosecute such Realty Tax Appeals, at the Landlord's sole cost and expense.

(d) This Section 4.3 shall survive and not merge on Closing

4.4 Utilities

(a) The Landlol:d shall not assume any contracts or agreements enlered into by or on

behalf of the Tenant f'or the supply of any utilities (including electricity, gas,

water, fuel, telephone service, internet services, security and surveillance services

or otherwise) at the Premises. On or bcfore the Closing Date (or the end of the

Post-Closing Access Period, as applicable), the Tenant shall terminate all of its
contracts and agreements for the supply of any utililies to the Premises and ensure

that all amounts owing to any utility provider have been paid in full as at the

Closing Date (or the end of the Post-Closing Access Period, as applicable). For
the avoidance of doubt, there shall be no adjustment at Closing in respect of the

payment of any utilities. The provisions of this Section 4.4(a) shall survive and

not merge on Closing.

(b) From and after the Closing Date (or the end of the Post-Closing Access Period, as

ap-plicable), any and all utility chiugcs and other related fees payable for any of
the Premises, pursuant to any invoice or statement issued on or after the Closing
Date (or the end of the Post-Closing Access Period, as applicable) and relating to
the period on or after the Closing Datc (or the cnd of the Post-Closing Access

Period, as applicable), shall bc the sole responsibility of the Landlord, and there

shall be no acljustments between the Tenant and the Landlord of any utility
charges or related fecs paid by the Landlord pursuant to any such invoice or
statement issued on or after the Closing Date (or the end of the Post-Closing
Access Period, as applicable) and relating to the period on or after the Closing
Date (or the end of the Post-Closing Access Period, as applicable).

ARTICLE 5

INTERIM PERIOD & LEASE MATTERS

5.1 Interim Peúod

(a) During the Interim Period, the Landlord and the Tenant shall comply with each

and every term and condition of the Leases as currently applicable in the CCAA
Proceedings, subject only to the provisions of the lnitial O¡der, the SISP Order
and the provisions of this Section.

(b) During the Interim Period and the Post-Closing Access Period in accordance with
the Access Agreement, the Tenant by itself or through any agent shall remove
and/or sell any and all chattels, personal or movable property, Inventory, FF&E
and any other Excluded Assets, from the Premises all ín accordance with this
Agreement, the Initial Order, the SISP Order, and any other Order of the Court,
including any inventory liquidation sale Order,
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(c) Notwithstanding any provision of the l,eases, the Tenant shall have no obligation
to operate in the Premises during the Interim Period or the Post-Closing Access

Period and on Closing the Tenant shall surrender the Premises in a "broom-
swept" clean condition, ordinary \Ãrear ancl tear excepted, and, for greater

certainty, the Tcnant shall be required to removc any Inventory, FF&E or
Excluded Assets and its obligations to repair and/or reinstate the Prernises shall be

as required by the terms and conditions of all applicable Court Orders.

(cl) In the event that prior to the Closing Date all o¡ a part of the Premises or more is

expropriated or notice of expropriation or intent to expropriate all or a part ofthe
Premises is issued by any Governmental Authority, the Landlorcl shall

immediately advise the Tenant thereof by Notice in wnting. Notwithstanding the

occurrence of any of the foregoing, the Landlord shall compiete the Transaction
contemplated herein in accordance with the terms hereof without reduction of the

Surrender Consideration and all compensation for expropriation shall be payable

to the Landlord and all right and claim of the Tenant to such amounts, if any, shall
be assigned to the Landlord on a without recourse basis.

(e) 'Ihe Premises shall be and remain until Closing at the risk of the Tenant, In the

event of material damage by fire or other hazard to the Premises or any part

thereof occurring before the Closing Date, the Tenant shall immediately advise

the Landlord thereof by Notice in writing. Notwithstanding the occulrence of any

of the foregoing, the Landlord shall complete the Transaction contemplated herein
in accordance with the terms hereof without reduction of the Surrender

Consideration and the proceeds of any insurance available or actually paid or
payable to the Tenant shall be paicl and/or assigned to the Landlord on a without
recourse basis.

5.2 Contracts

Thc Tcnant covenants to tcrminate effcstìve as of the Ctosing Date, at its sole cost and expense,

all Contracts insofär as they relate to the Premises.

5.3 Releases

The Landlord shall use reasonablc cfforts (which, for grcatcr ccrtainty, shall not include any
obligation to provide financial assistance ofany kind, or inour any linancial obligation) to assist

the Tenant and shall co-operate with the Tenant, as reasonably requested, to obtain from third
parties a full release of the Tenant's obligations under the Permitted Encumbrances to the extent
that the Tcnant is bounrl thereby.

ARTICLE 6
REPRESENTATIONS, WARRANTIES & COVENANTS

6.1 Tenant's Representations and Warranties

(a) The Tenant represents and warrants to and in favour of the Lancllorcl that as of the

Execution Date and as of Closing as to the fbllowing and acknowledges and
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confirms that the Landlord is relying upon such representations and warranties in
connection with the entering into of this Agreement:

the execution, delivery and performance by the Tenant of this Agrecment
has been duly authorizedby all necessary corporate action on the par1 of
the Tenant subject only to the granting of an Approval and Vesting Order

and authorization by the Court;

the Tenant is not a non-resident of Canada within the meaning of the

fncome Tax Act (Canada); and

(iiÐ the Tenant is a registrant for the prrrposcs of the tax imposed under Part IX
of fhc Excise I'ax Act.

(b) The Tenant's representations and warranties shall survive Closing for a period of
one (1) year thereafter.

6.2 Landlord'sRepresentationsandWarranties

The Landlord represents and warrants to and in favour of the Tenant that as of the Execution

Date and as of Closing as to the following and acknowledges and confirms that the Tenant is

relying upon such representations and warranties in connection with the entcring into of ttris
Agreement:

(a) the Landlord has been duly incorporated and is validly subsisting under the Laws

of the jurisdiction of its incorporation, and has all requisite corporate capacity,
power and authority to carry on its business as now conducted by it and to own its

properties and assets and is qualihed to carry on business under the Laws of the

jurisdictions where it carrics on a material portion of its business;

(b) the Landlord is not a non-resident of Canada within the meaning of the Income

Tax Act (Canada);

(c) the Landlord is a registrant for the purposes of the tax imposed under Part tX of
úte Excise Tax Act;

(d) the execution, delivery and performance by the Landlord of this Agreementl

(Ð has been duly authorizedby all necessary corporate action on the part of
the Landlord;

(ii) does not (or would not with the giving of notice, the lapse of time or the

happening of any other event or condition) require any consent or
approval under, result in a breach or a violation of, or conflict with, any of
the terms or provisions of its constating documents or by-laws or any

contracts or instruments to which it is a party or pursuant to which any of
its assets or properly may be affected, including any consent or approval
from a mortgagee or lender or its respective agent, servicer or hypothecary
representative or such other creditor to the Landlord or its affiliates with
secudty on all c¡r part of a Property; an<l

(Ð

(ii)
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(e)

(iiÐ will not result in the violation of any Laws;

the Landlord is the registereri ¿urd beneficial owner, ground lessee, emphyteuta or
head tenant of the Property and the sole and beneficial lessor under the Leases for
the Premises;

this Agreement has been duly executed an<l delivered by the Landlord and

constitutes legal, valid and binding obligations of the Landlord, enforceable
against it in accordance with their respective terms subject only to any limitation
under applicable Laws relating to (i) bankruptcy, winding-up, insolvency,
¿urangernent and other similar Laws of general application affecting the

enforcement of creditors' rights, (ii) the discrebion that a couf may exercise in the
granting of equitable remedies such as specific performance and injunction, and

(üi) any Orde¡s of the Court in con¡ection with the CCAA Prooeedings;

the Landlord has reviewed and is familiar with all of the terms and conditions of
the Leases; and

the Landlord has, and will have at Closing, all funds on hand necessary to pay the

Surrender Consideration and any Taxes payable in connection with the

Transaction.

The Landlord's representations and warranties shall survive Closing for a period of one (l) year

thereafte¡,

6.3 Landlord's Covenants

(a) The Landlord shall use commeroially reasonable efforts to take all such actions as

are within its power or control, and to causç other actions to be taken which are

not within its power or control, so âs to ensure compliance with eaoh of the

conditrons and covcnants sct fofih in Article 7 which are for the benefit of any

other Party.

(b) The Landlord shall take any and all commercially reasonable steps in order to
avoid the filing of an application for, or the issuance of any interim Orde¡ o¡ othe¡

Order which would havc the effect of delalng or preventing the Closing, and if
any such interim Order or other Order is issued, the Landlord shall take any and

all commercially reasonable steps to have it rescinded, revoked or set aside as

soon as possible. For greater certainty, "any and all steps" shall include,

committing to or effecting commercially reasonable undertakings, a consent

agreement, a hold separate arrangement, a consent Order, a hold separate Order or
other commercially reasonable action.

(c) The Landlord will promptly notify the Tenant and the Tenant will promptly notify
the Lancllorcl upon:

(i) becoming aware of any Order or any complaint requesting an Order
restraining or enjoining the execution <;f this Agreement or the

consummation of the Transactions; or

(Ð

(e)

(h)
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(iÐ receiving any notice from any Govemmental Authority of its intention:

(A) to institute a suit or proceeding to restrain or enjoin the execution of
this Agreement or the consummation of the Transaction; or

(B) to nullify or r-ender ineffective this Agreement or the Transaction if
consummated,

(d) For a period from the Closing Date to the date that is frfteen (15) weeks from the

Closing Date (the "Post-Closing Access Period"), the Tenant and its agents and

their respective representatives (collectively, the "Accessing Parties") shall havc
access to the Premises to occupy the Premises in order for one or more of the

Accessing Parties to conduct a liquidation sale of the Inventory and/or the FF&E
and/or to remove any of the Excluded Assets, in accordance with the Access

Agreement. The Tenant shall not be obligated to remove any Excluded Assets or
repair the Premises. Any Excluded Assets left on the Premiscs at the expiry of the

Post-Closing Access Period shall become the propefy of the Landlord without a

bill of salc, representation, warranty or other title documentation. This Section

shall survive and not merge on Closing.

6,4 Tenant's Covenants

(a) The Tenant agrce$, that subject to the Initial Order, the SISP Order ancl the

Approval and Vesting Order, to take all commercially reasonable actions as are

within its power or control, and to use its commercially reasonable efforts to
cause other actions to be taken which are not within its power or control, so as to

fulfill the conditions set forth in Article 7 which are for the benefit of any other
Party.

(b) The Tenant shall pay all amounts constituting Rent (as that term is deflrned in the

Initial Order) and all other arnounts required to be paid in accordance with the

terms of the Leases (including Realty Taxes, if paid directly to such taxing

authority) during the Post-Closing Access Period.

(c) The Tenant shall, including during the Post-Closing Access Period, comply with:

(Ð the terms of the Leases as currently applicahle in the CCAA Proceedings,

subject only to the provisions of the Initial Order, the SISP Order, any
other Court Ordcrs issued in the CCAA Proceedings (including any
liquidation itrventory Order) and the provisions of this Agreement; and

(iÐ all Court Orclers issued in the CCAA Proceedings'

This Section 6.4 shall survive and not merge on Closing.

6.5 Tax Matters

In addition to the reprcsentations and warranties set forth in Section 6.2, the Lancllorcl further
warrants, represents and covenants to the 'I'enant, and acknowledges and confirms that the
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Tenant is relying on such representations and warranties, indemnities and covenants in
connection with the entering into of this Agreeinent, that:

(a) the Landlord is duly registered under Subdivision (d) of Division V of Part IX of
the Excise Tax Acl with respect to the goods and services tax and harmonized
sales tax, and that its registration number is 13076 6330 RT0001 which
registration shall be in full force and effect and shall not have been cancelled or
revoked on the Closing Date;

(b) the Landlord has entered into this Agreement and is accepting a su¡render of the

Leases and the Real Property Interests on the Closing Date, as principal for its
o'wn account and not as an agent, nominee, trustee or otherwise on behalf of
anothcr Person;

(c) to the extent permitted under subsection 22I(2) of the Excise Tax Act and any
equivalent or corrcsponding provision under any applicable provincial or
territorial legislation, the Landlord shall self-assess and remit di¡ectly to the

appropriate Governmental Authority any Taxes including goods and services tax

or hanrronizcd salcs tax, as the case may be, irnposed under the Excise Tax Acl
and any similar value added or multi-staged tax or sales tax imposcd by any
applicable provincial or territorial legislation payable in connection with the

Transaction, including the surrender of the Leases and the Real Property Interests;

(d) on Closing, the Landlord will pay, in addition to the Sunender Consideration, and

the Tenant will collect, any Taxes including transfer taxes as wcll as goods and

services tax or harmonized sales tax, as the case may be, imposed under the

Excise Tax Act and any similar value added or multi-staged tax or sales tax
exigible on the Transaction, except to the extent that the Landlord is permitted

under subsection 221(2) of the Excise Tax Act and, any equivalent or
corresponding provision under any applicable provincial or territorial lcgislation
to self-assess and remit such Taxes directly to the appropriate Gc¡vemmental

Authority, and the Landlord shall have executed and delivered a certificate,

undcrtaking and indemnity which includes its ccrlification of its registration
number issued under the Excise Tøx Act, and incorporates the provisions of this

Scction 6.5 (the "GST/HST Certificate, Undertaking and Indcmnity");

(e) the Lancllorcl shall make and file all requiretl letun(s) in accotdancc with the

requirements of subssction 228(4) of the Excise Tax Act and any equivalent or
corresponding provision under any applicable provincial or territorial legislation;
and

(Ð except to the extent of Tenant's failure to remit Taxes, the Landlord shall
indemnify and save the Tenant harmless from and against any and all Taxes
including transfer taxes and goods and services tax or harmonized sales tax, as the

case may be, imposed under the Excíse thx Act and any similar valuc addcd or
multi-staged tax or sales tax, penalties, costs and/or interest which may become
payable by or assessed against the 1'enant applicable on the 'l-ransaction or as a

rcsult of any inaccuracy, misstatcment or misreprcsentation made by the Landlord
on the Closing Date in connection with any matter raised in this Section 6.5 or
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contained in the GSTIHST Certificate, Undertaking and Indemnity or any failure
by the Landlord to comply with the provisions of this Section ó,5 or the GSTÆIST

Certificate, Undertaking and lndemnity.

The provisions of this Section 6.5 shall survive and not merge orr Closing'

6.6 Surviv¿l of Covenants

Except as otherwise expressly provided in this Agreement to the cofltrary, no representations,

warranties, covcnants or agreements of the Tenant or the Landlord in this Agreement shall

survive the Closing,

ARTICLE 7
CLOSING

7.1 Conditions of Closing for thc Bcnclit of the Landlord

Thc Landlord's obligation to complete the T¡ansaction is subject to the following conditions to

bc fulfilled or pcrf'ormcd, on or bcfore the Closing Date, which conditions arc for thc cxclusivc

benefit of the Lalldlord and may be waived, in whole or in part, by the Landlord:

(a) the representations and wananties of the Tenant ìn Section 6.1 shall bs true and

conect as of the Closing Dâte with the same force and effect as if such

representatíons and warranties were made on and as of such date;

(b) the Tenant shall havc performed and complied with all of the other terms ancl

conditions in this Agreement on its part to be performed or complied with at or

bef'ore Closing in all material respects and shall havc exccuted and dclivered or

caused to have been executed and delivered to the Landlord at Closing all the

Closing Documeltts contemplated or required to be so executed and delivered in

this.Agreement; and

(c) the Lancllord shall have received the Closing Documents including but not limitcd
to the Approval and Vesting Order.

7.2 Conditions of Closing for the BenefÏt of the Teuant

The Tenant's obligation to complete the Transaction is subjcct to the following conditions to be

fulfillccl or performed, on or before the Closing Date, which conditions are f'or the exolusive

benefit of the Tenant ancl may be waived, in whole or in part, by the Tcnant;

(Ð the represenlations and warranties of the Landlord in Section 6.2 shall be true and

correct as of the Closing Date with the samc f-orce and efl-ect as if sucli

represcntation.s and waranties were made on and as of such date;

(b) the Landlord shall have paid the Surrender Consideration and any Taxes payable

to the Tenant that are not self-asscssed and rcmitted by the Landlord, subjcct to

the adjustmenrs in accorclance with this Agreement, in its entirety to the Monitor
anrl shall have perfonned ancl complied with all of the terms and conditions in this
Agtcemcnt on its part to bc pcrformed or complied with at or before Closing in all
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material respects and shall have executed ancl delivered or caused to have been
executed and dclivered to the T'enant at Closing all the documents contemplated
required to be so executed and delivered in this Agreement; and

(c) the Tenant shall have received the Closing Documents.

7.3 Conditions of Closing for the Mutual Benefit of the Parties

I'he obligations of either the Tenant or the Landlord to complete the Transaction are subject to
the following conditions to be fulfilled or performed, on or before the Closing Date, which
conditions are for the mutual benefit of each of the parties and may only be waived, in whole or
in part, by agreement of the parties to this Agreement:

(u) the Approval and Vesting Order, substantially in the form attaclied hereto as

Schedule "E ', shall have been issued and entered by the Court; and

(b) the Monitor shall have delivercd the Monitor's Certificate.

7.4 Closing Documents

On or before Closing, subject to the provisions of this Agreement, the Tenant and the Landlord
shall, execute or cause to be executcd and shall deliver or cause to be delivered into escrow (in a
sufficient number of copies or counterpa¡ts for the Landlord and the Tenant and, where
applicable, in registerable form), the following, which shall be in form and substance reasonably
satisfactory to the Landlord and the Tenant and their respective solicitors:

(a) By the Tenant and thc Landlord:

(Ð

(iÐ

(iiÐ

(iv)

the Lease Amendment and Sunender Agrccment for the Lease;

the Assignmcnt amd Assumption of Realty Tax Appeals;

the Access Agreement; and

such other documents as each Party or each Party's solicitors shall
reasonably require in good faith in accordance \¡/ith this Agreement or as

may be required under applicable Laws.

(b) By thc Tenant:

(i) the Approval and Vesting Order;

(ii) the statement of adjustments evidencing the adjustments made at Closing;

(iii) all master keys relating to the Ptemises, if any, all security cards and
access cards relating to the Pternises, if any, and all combinations and
passwords to vaults and combination locks and other security features
located in the Premises, if any, in each case, to the extent in the possession
of the Tenant, provided that such keys and such other inf'onnation may be
retained by the Tenant during the Post-Closing Access Period; and
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(iv) such other documents as the Landlord or the Landlord's solicitors shall
reasonably require in good faith in accordance with this Agreement or as

may be required under applicable Laws.

(c) By the Landlord:

(Ð the Surrender Consideration, subject to the adjustments in accordance with
this Agreement, plus all Taxes requirecl to be collectcd by the Tenant
pursuant to this Agreement;

(ii) GST/HST Certificate, Undertaking and Inclemnity;

(iiÐ

(iv)

the Release of Properly Claims; and

such other documents as the Tenant or the Tenant's solicitors shall
reasonably require in good faith in accordance with this Agreanent or as

may be required uncler applicable Laws.

7.5 Closing Date

(a) Subject to the SISP Order, the completion of the Transaction contemplatcd by this
Agrcement (the "Closing") shall take place at 10:00 a.m. (Toronto time) on thc

Closing Date at the To¡onto office of Osler, I{oskin and l{arcourt LLP, or at such

other place as may be agreed upon by the Tena¡rt ancl the Landlorcl in writing.

(b) Subject to satisfaction or waiver by the relevant Party or Parties, as applicable, of
the conditions of closing in its favour contained in this Article 7, at Closing, the

Landìord will pay or satisfy the Surrender Consideration in accordance with
Article 3, and the Closing of the Transaction will take effect, pursuant to the

Approval and Vesting Order, upon delivery of the Monitor's Certificate .

7.6 ConfTrmation of Satisfaction of Conditions

On the Closing l)ate, subject to satisfaction or waiver by the relevant Party or Pafies, as

applicable, of the conditions of Closing in its favour contained in Article 7, the parties or their
respective solicitors shall confirm to the Monitor the satisfaction of all conditions to Closing, and

upon the Monitor receiving the Surrendcr Considcration, subject to thc adjustments in
accordance with this Agreement, the Monitor shall deliver copies of the Monitor's Certifïcate to

the Parties hereto and release the Sunender Consideration, as well as any Taxes payable to the

Tenant that are not selÊ assessed and remitted by the Landlord, to the Tenant and [ollowing
Closing file the Monitor's Certificate with the Court.

7.1 Closing

(") The Surrender Consideration, as well as any Taxes payable to the Tenant tlat are

not sell'- assessed and remitted by the Landlord, subject to the adjustments in
accordance with this Agreement, shall be held by the Monitor, in trust in a

sepalate interest bearing account, pending cornpletion of the Transaction or earlier
termination of this Agreement. In holding and clealing with the funds paid to the

Monitor in trust and any interest earned thereon pursuant to this Agreement, the
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Monitor is not bound in any way by any agreenìent other than this Section 7.7 and
the Monitor shall not assumo or be deemed to assumc any duty, liability or
responsibility other than to hold the trust funds and any interest earned thereon in
accordance with the provisions of this Section 7.7 ¿nd to pay the funds, and zury

interest eamed thereon, to the Party becoming entitled thereto in accordance with
the terms of this Agreement, except in the eveut of a dispute between the parties
as to entitlement to the trust funds, of which the Monitor has becn given notice in
writing, the Monitor may, in its sole, subjective and unreviewable discretion, or
shall, if requested by either of the parties, pay the trust funds and any and all
interest eamed thereon into court, whereupon the Monitor shall have no further
obligations relating to the trust funds or any interest earned thereon or otherwise
hereunder,

(b) The Monitor shall not, under any circumstances, be required to veriff or
determine the validity of any written notice or other document whatsoever
delivered to the Monitor in connection with the trust lunds and the Monitor is
hereby relieved of any liability or responsibility f-or any loss or damage which
may arise as a result of the acccptance by thc Monitor of any such written notice
or other document.

(c) On or before Closing, the parties' respective solicitors shall exohange the Closing
Documents in escrow and the Sur¡ender Consideration, as well as any Taxes
payable to the Tenant that are not self- assessed and remitted by the Landlord,
subject to the adjustments in accordance with this Agreement, shall bc delivered
to or paid to the order of the Monitor, in trust, and shall remain in esc¡ow with the

Monitor until the Monitor has delivered the Monitor's Certificate to the Tenant
and the Landlo¡d, upon the ocsurrencc of which the escrow shall be lifted, the
Closing Documents shall take effect as of the date and time set out in the
Monitor's Certificate, the entire amount of the Surrender Consideration, as well as

any Taxes payable to the Tenant that are not self- assessed and remitted by the
Landlord, subject to the adjustments in accordaltce with this Agreement, shall be
forthwith released to the'I'cnant and thc Closing shall bc dccmed to havc occur¡ed
as of such date and time set out in the Monitor's Certificate and fully signed
Closing Documents shall be released to each of the Tenant and Landlord.

(d) Thc partics acknowledge that, notwithstanding tbat the Monitor is not a parry to
this Agreement, the Monitor may rcly upon thc provisions of this Section 7,7.

(e) This Section 7.7 shall survive the Closing or temination of this Agreement.

7.8 Filings and Authorizations

(a) Each of thc Tenant and tho I-andlord, as promptly as practicable after the

execution of this Agreement, will make, or cause to be made, all such filings and
submissions under all Laws applicable to it, as may be required fi:r it to
consummate the'fransaction in accordance with the terms of this Agreement. 'l'hc

Tenant and the Landlord shall co-orclinate and cooperate with one another in
exchanging such infonnation and supplying such assistance as may be reasonably
requested by each in conncction with thc forcgoing including, ploviding each
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other with all notices and information supplietl to or filed with any Govcrnmental
Authority (except for notices ancl information which the Tenant or the Landlord,
in each case acting reasonably, considers higtrly confidential and sensitive which
may be filed on a confidential basis), and all notices and correspondence received
from any Govemmental Authority.

(b) The Parties acknowledge and agree that the Monitor shall be entitled to deliver
the Monifor's Certificate to the Tenant and the Landlord and file the Monitor's
Certificate with the Court, without independent investigation, upon (i) receiving
written confirmation from the Tenant ancl the Landlord or their respective
solicitors that all conditions of Closing have been satisf,ted or waived, and setting

out the amount of thc Surrender Consideration and Taxes payable to the Tenant
that are not self-assessed and rcmitted by the Landlord, antl (ii) receipt of such

Surrendcr Consideration and Taxes by the Monitor, and the Monitor shall have no

liability to the Tenant or the Landlord or any other Person as a result of frling the

Monitor's Certificate.

7.9 Court Matters

(a) The Tenant shall consult and co-ordinate with the Landlord and their respective

legal advisors regarding the parties upon whom the motion seeking the Approval
and Vesting Order will be served.

(b) The Landlord shall provìde such information and take such actions as may be

reasonably requested by the Tenant to assìst the 'lcnant in obtaining the Approval
and Vesting Order and any other order of the Court reasonably necessary to
consummate the transactiolts contemplated by this Agreement.

(") Notwith.standing arrything else containecl in this Agreement or elsewhere, the

Landlord ar:knowlerJges and agrees that the Tenant cannot guarantee that it will
obtain the Approval and Vesting Order arrd the Approval and Vesting Ordcr may
or may not be granted by the Couf.

7.lO Termination

This Agrcement may, by notice in writing given at or prior to Closing, be terminated:

(a) by mutual consent of the L¿mdlord and Tenant (in respect of which the Tenant

shall require the consent of the DIP Lenders and Monitor to provide its consent)

or on further order of the Court;

(b) by the Landlord if any of the conditions in Section 7.1 have not been satisfied on

or before the Closing Date and the l.andlord has not waived such condition;

(c) by the Tenant with the consent of the f)IP Lenders and the Monitor if any of the

conditions in Sectio¡r J.2 have not been satisfied on or before the Closing Date
and thc Tcnant has not waived such condition; or
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(d) by either Party if any of the conditions precedent in Section 7.3 have not been

satisfied on or before the Closing Date and the parties have not waived such

condition; or

(") by the Tenant (witlr the consent of the DIP Lenders and the Monitor) if Closing
has not occuned on or before the Closing Date, provided that the Tenant may not
terminate this Agreement pursuant to this Section 7.10(e) if it has failed to
perform any one or more of its obligations or covenants under this Agreement and

the Closing has not occur¡ed because of such failu¡e.

ARTICLE 8
OTHER PROVISIONS

8.1 Confidentiality

The Tenant shall be entitled to disclosc tlris Agleement and all infonnation provided by the

Landlord in connection herewith, to the Court, the Monitor and parties in interest to the CCAA
Proceedings. The Surrender Consideration shall be redacted and disclosed only to the Sale

Advisor, the Monitor, the DIP Lencler and the Court on a confidential basis. This Section shall
survive and not mergc on Closing.

8.2 Leasehold Interest

Notwith.standing any provision of this Agreemcnt to the contrary, lbr purposes of this Agreement
and eash Closing Document: (i) all references to "Lease" include any sublease or agrcement to

sublease by which the Tenant (as subtenanl) holds its interest in, zurd/or right to occupy the

related Premises, (ii) for the Premiscs which are subject to a sublease or agreement to sublcase

(rather than a lease) in favour ofthe'fenant, all refercnces to the Tenant's "leasehold" interest in
such Premisss shall mean the Tenant's "subleasehold" interest, where applicable (rather than a

leasehold interest) in such Premises, any reference to "Landlord" shall mean the sublandlord
under the applicable sublease ol' agreemcnt to sublease pursuant to which the Tenant (as

subtenant) holds its interest in, and/or right to occupy such Premises, and any reference to

"sublease" shall mean a sub-sublease in such Premises in favour of the Tenant, and (iii) all other

similar references relating to the Leases and Premises shall be interpreted and construed in a

similar mannçr.

8.3 Time of the Essence

Time shall be of the essence of this Agrecmcn!.

8.4 Entirc Agreement

This Agreement constitutes the entire agreement bctween the parties with respect tt¡ the

transactions contcmplated in this Agreement and supersedes all prior agreements,

undcrstandings, negotiations and discussions, whether oral or written, of the parties with respect
to the subject ¡natter of this Agreement. There are no rcprcsentations, warranties, covenants,
conditions or other agreements, legal or conventional, express or implied, collateral, statutory or
otherwise, between the parties in connçction with the subject matter of this Agreement, exccpt as

specifically set forth in this Agrcement. The parties have not relied and are not relying on any
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other information, discussion or understanding in entering into and completing the transactions
contemplated by this Agreement.

8.5 \ilaiver

(u) No waivcr of any of the provisions of this Agreement shall be cleemed to
constitutc a waiver of any other provision (whether or not similar), nor shall such
waiver be binding unless executed in writing by the Party to be bound by the

waiver.

(b) No failure on the part of the Tenant or the Landlord to excrcisc, and no delay in
exercising any right under this Agreement shall operate as a waiver of such right;
nor shall any single or partial exercise of any such right preclude any other or
further exercisc of such right or the exercise of any other right.

8.6 tr'urther Assurances

Each of the parties covenants and agrces to do such things, to attend such meetings and to
execute such further surrenders, releases, conveyances, transfers, documents and assurances as

may be deemed nccessary or advisable from time to timç in order to effectively surrender thc
Leases and the Real Property Interests to the Landlord and carry out the terms and conditions of
this Agreement in accordance with their true intent. The provisions of this Section 8.6 shall
sr¡rvive ancl shall not merge on Cl<lsing.

8.7 Severability

If any provision of this Agreement shall be determined by a court of competent jurisdiction to be

illegal, invalid or uncnforceable, that provision shall be severed fiom this Agreement and the

remaining provisions shall continue in full force and effect.

8.8 Governing Law

This Agreement shall be governed by and intcrpreted and enforced in accordance with the larvs

of the Province of C)ntario and the federal laws of Canada applicable therein. Each Party
irrcvooably ancl unconditionally submits to tho jurisdiction of the courts of the Province of
Ontario with respect to any action or proceeding arising out of or relating to this Agreement or
the Transaction, and waives. to the fullest extent permitted by applicable Laws, any objection
that it may nou/ or hereaftcr have to the venue of any action or proceeding arising out of or
rclating to this Agreement or the Transaction in any court of the Province of Ontario. Each of
the Parties hereby irrevocably waives, to the fullcst cxtcnt permitted by applicable Laws, the

delènce of an inconvenient forum to the maintenance of such action or proceeding in any such
court.

8.9 English Language

The parties hereto have requested that this Agreement be ilraftecl in English only, Les parlies aux
présentes ont demand.é à ce que la prësente convention soit rédìgée en anglai.r seulemen|
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8.f 0 Statute Refercnccs

Any reference in this Agreement to any statute or any section thereof shall, unless otherwise
expressly stated, be deemerl to be a reference to such statute or section as amended, restated or

re-enacted from time to time.

8.11 Headings

The division of this Agreement into Sections, the insertion of headings is for convenience of
reference only and are not to be considered in, and shall not affect, the construction or

interpretation of any provision of this Agreement.

8.12 References

'Where in this Agreement reference is made to an article or scction, the reference is to an article

or section in this Agrcement unless the context indicates the reference is to some other

agreement. The terms "this Agreement", "hefeof', "hereunder" and similar expressions rcfer to

this Agreement and not to any particular Article, Section or other portion hereof and include any

agreement supplemental hereto. The worcl "includes" or "including" shall mean "includes

without limitation" or "including without limitation", respectively. The word "ot'' is not

exclusive.

8.f3 Number and Gender

Unless the contcxt rcquires otherwise, words importing the singular include the plural and vice

versa and words importing gender include all genders.

8.14 Business Days

If any payment is requircd to be made or other action is required to be taken pursuant to this

Agreement on a day which is not a Business Day, then such payment or action shall be made or

takcn on the ncxt Business Day. All actions to be made or taken by a paficular Business Day

must be made or taken by no later than 5:00 p.m. (Toronto time) on a Business Day and any
action macle or taken thcreafter shall be deemed to have been made and received on the next

Busincss Day.

S.15 Currency and Payment Obligations

Except as otherwise exprcssly provided in this Agreement all dollar amounts referred to in this

Agreement are stated in Canadian Dollars.

8.16 Notice

Notwithstanding anything to the contrary contained in the Lease, any notice, consent or approval
required or permitted to be given in connection with this Agreement or the Leases (a "Noticc")
shall bc in writing and shall bc sufTiciently given if delivered (whether in person, by courier
servicc or othsr personal method of delivery), or if trarrsmittcd by facsitnile or e-mail:

(a) in the casc of a Notice to ths Tenant at:
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Sears Canada Inc.
290 Yonge Strect, Suite 700
Toronto, ON M5B 2C3

Arh:
Email:

With a copy to

Osler, Hoskin & Harcourt LLP
100 King Street West
I First Canadian Place
Suite 6200, P.o. Box 50
Toronto, ON M5X lB8

Attn: Ma¡c Wasserman & Tracy Sandler
Email: m,üasscrrnan(@osler.com / tsandler@osler.com

With a copy to:

FTI Consulting Canada Inc,
TD South Tower
Suite 2010, P.o. Box 104

Toronto, ON M5K 1G8

Attn: Paul Bishop
Emaill paul.bishop@fticonsulting,com

With a copy to:

Norton Rose Fulbright Canada LLP
Suite 3800, Royal Barik Plaza, South Towcr
200 Bay Sfeet, P.O. Box 84
Toronto, ON M5J 224

ü
o

Attn:
Email:

Orestes Pasparakis & Virginie Gauthier
orestcs.pasparakis(@nortonro sefu Ibri ght, com
virginie. gauthier@nortonrosefu lbright. com

(b) in the case of a Notice to the Landlord at:

Oxford Properries Group Inc.
Royal Bank Plaza, North Tower
200 Bay Strect, Suite 900
Toronto, ON MsJ 2J2

I FO.\1. l:.157109401
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and, after October l5r2017:

Oxford Properties Group Inc.
900 - 100 Adelaide St'W
Toronto, ON M5H 0E2

Attn:
Email:

Eric Plesman & Robert Aziz
cnlesman@oxfþrdprop e¡ties. com /

with a copy to:

Thomton Grout Finnigan LLP
TD West Tower, Toronto-Dominion Centre

100 Wellington St. West
Suite 3200
Toronto, ON M5K lK7

Attn: D. J. Miller & Mudasir Marfatia
Email: .dimiller@tgf;,ga / nr¡¡arfntia(d.tgf.ea

A Notice is deemed to be given and receivcd (i) if sent by pcrsonal delivery or samc day courier,

on the date of delivery if it is a Business Day and the delivery was nade prior to 5:00 p.m. (local

time in the place <;f receipt) and otherwise on the next Business Day. (ii) if sent by overnight

courier, on the next Business Day, or (iii) if transmitted by facsimile, on the Business Day

following the date of confirmation of transmission by the originating facsirnile. or (iv) if sent by

email, when the sender receives an email from the recipicnt acknowlcdging receþt, provided that

an automatic "read receipt" does not constitutc acknowledgment of an email for putposes of this

section. Any Party may change its address fb¡ service from time to time by providing a Notice in

accordance with the lbregoing. Any subsequent Notice must be sent to the Party at its changed

address. Any element of a Pafy's address that is not specifically changed in a Notice will be

assumed not to be changecl. Subject to Section 8.18, sending a copy of a Notice to a Parly's legal

counsel as contemplated above is for information purposes only and does not constitute delivery

of the Notice to that Party. The failurc to send a çopy of a Noticc to legal counsel does not

invalidate delivery of that Notice to a Party,

8.17 Subdivision ControlLegislation

This Agrecmc'nt and the Transaction arc subject to compliance with the applicable subdivision

control legislation to the extent applicable.

8.18 Solicitors as Agent and Tender

Auy Notice, approval, waiver, agteement, instrumcnt, documcnt or communication permitted,

required or contemplated in this Agreement (including, without limitation, any agrecment to

amend this Agreement) rnay be given or delivered ancl accepted or received by the Landlord's
solicitors on behalf of the Landlord and by the Tenant's solicitors on behalf of the Tenant and

any terrder of Closing f)ocuments may be made upon thc Tcnant's solicitors and the Lancllorcl's

solicitors, as the case may be.
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8.19 No Registration of Agreement

The Landlord covenants and agrees not to register or cause or permit to be registered this

Agreement or any notice of this Agreement on title to any of the Properties and that no reference

to or notice of it or any caution, certificate of pending litigation or other similar court process in
respect thereof shall be registered on title to the Property and/or any part thereof and the

Landlord shall be deemed to be in material default under this Agreement if it makes, or causcs or
permits, any registration to be made on title to the Property and/or any part thereof prior to the

successful completion of the Transaction contemplated herein on the Closing Date' The

Landlord shall indemnify and save the Tenant harmless from and against any and all Claims

whatsoever arising from or with respect to any such registration, including, all the legal fees, on

a full indemnity basis, including those incurred by the Tenant with rcspect to obtaining the

removal of such registration. This indemnity shall survive and not merge on the expiration, non-

completion and/or termination of this Agreement for any reason'

8.20 Third Party Costs

Each of the Parties hereto shall be responsible fior the costs of their own solicitors, respectively,

in respect of the Transaction. The Landlord shall be solely responsible for and shall pay, in
acldition to the Surrender Consideration, any land transfer taxes payable in connection with the

Tran.saction, all registration taxes, fees and other costs payable in respect of registration of any

documents to be registered by the Landlord at Closing and all federal and provincial sales and

other taxes payable upon or in connection with the Transaction, including, goods and services tax

o¡ harmonized sales tax or any similar valuc addcd or multi-staged tax imposed by any

applicable provincial or territorial legislation, as the case may be, and any other provincial sales

taxes. This Section 8.20 shall survive the Closing or the termination of this Agreement.

8.21 fntcrpretation

The parties hereto acknowledge and agree that: (a) each Party and its counsel reviewed and

negotiatcd the tcrms and provisions of this Agreement and have contributed to their revision, (b)

the rule of construction to thç effect that any ambiguities are resolved against the drafting Party

shall not be cmployed in the interpretation of this Agreement, and (c) the terms and provisions of
this Agreement shall be construed f'airly as to all parties hereto and not in favour of or against

any Pãrty, regardless of which Party was generally responsible for the preparation of this

Agreement.

8.22 No Third Party Beneficiaries

Each Party hereto intends that this Agreement shall not bcneht or create any dght or cause of
action in or on behalf of any Person, othe¡ than the Parties hereto and lhe Monitor, and no

Person, other than the Parties hcreto and thc Monitor, shall be entitled to rely on the provisions

hcrcof in any Claim, proceeding, hearing or other forum. 'Ihe Parties acknowledge and agree

that the Monitor, acting in its capacity as the Monitor, will have no liability in connection with
this Agreement whatsoever, in its capacity as Monitor, in its personal capacity or otherwise.
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8.23 Enurement

This Agreement shall become effective when executed by the Tenant and the Landlord and after
that time shall be binding upon and enure to the benelht of the parties and their respective heirs,

executors, personal legal representatives, successors and permitted assigns. The Landlord has

an<l shall have no right to assign, convey and/or transfer its rights and/or obligations hereunder or
to effect a "change ofcontrol" so as to indirectly effect the foregoing, without in each case first
obtaining the prior written consent of the Tenant, acting reasonably.

8.24 Amendments

This Agreement may only be amencled, supplementecl or otherwise modif,red by written
agrccment signed by the 'I'enant and the Landlord, except that the timc for doing or complcting
of any matter provided for herein may be extended or abridged by an agreement in writing
signed by the Tenant or the Tenant's solicitors on onc hantl antl the Landlord or thc Landlord's
solicitors on the other.

8.25 Counterparts and Delivery

All Parties agree that this Agreement and any amendments hereto (and any other agrecmcnts,

Notices, or documents contemplated hereby) may be executcd in counterpart and transmitted by
facsimile or e-mail (PDF) and that the reproduction of signatures itr counterpart by way of
faosimile or e-mail (PDF) will bc treated as though such rcproduction werc executed originals,

lRemainder oïPage Intentionally Lett BIanll
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IN WITNESS'WHEREOF the parties have executed this Agreemenl

SEARS CANADA INC.

By:

Title:

ame:
By:

Title:

SCARBOROUGH TOWN CENTRE
HOLDINGS

By:
amel wìb

Title;
By:

Name:
Title:
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SCHEDULE f'A''
PREMISES

Legal Description:

PrN0600o-0287 (LT)

Blocks M and N, Plan 66M-1410, City of Toronto (formerly City of Scarborough, Municipality
of Metropolitan Toronto), Province of Ontario Land Titles Division of the Toronto Registry
Office No, 66

Being the whole of the said PIN.
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SCHT]DULE (TB''

LEASE PARTICULARS

Lease dated l ay 2, 1973, between Scarborough Shopping Centre Limited, the

predeccssor ln interest to the Landlord, and The T. Eaton Company Limited, the
predecessor in intercst to the Tenant.

Eaton Rent Agreement dated May 2, 7973, between Scarborough Shopping Ccntre
Limited, the predecessor in interest to the Landlotd, and The T. Eaton Company Limited,
the predecessor in interest to the Tenant.

Letter Agreement dated September 17, 1999, between Scarborortgh Town Centre
Holdings Inc. amongst oflrers, as landlord and Sears Canada Inc. as tenant.

Letter Agrccment dated June 14,2000, between Scarborough Town Centre Holdings Inc.
amongst others, as landlord and Sears Canada Inc. as tcnant.

Master Agreement to Amend Leases dated June 13,2013, between Scarborough Town
Centre Holdings Inc. amongst others, as landlord an<l Sears C¿urada Inc. as tenant.

Option Agreement dated June 20,2013, between Scarborough Town Centre Holdings
Inc. as landlorcl, Sears Canada Inc. as tenant, and OMERS Realty Corporation and 156

STC Iimited as fee owners.

Lease Assignment clated October 7, 2013, amongst OMERS Realty Corporation, 156

STC Limited, Scarborough Town Centre Holdings Inc., Sears Canada Inc. and ARI S'l'C
GP Inc., as general pafner for and on behalf of ARI STC Investments LP, assigning the
interest of 156 STC Limited to ARI STC GP Inc., as general partner for and on behalf of
ARI STC Investments LP.

4"

5.

6.

7.
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SCIIEDULE 6(C''

EXCLUDED ASSETS

AII intellectual property or proprietary rights, whether registered or not, and any

intangible property, owned, used or held by the Tenant;

All items, materials and signs bearing the logo, trade-mark, trade-name or business name

or other mark or design of the Tenant;

All FF&E and lnventory which have been removed from the Premiscs by or on behalf of
the Tenant or its agents or their respective reprosentatives prior to the expiry of the Post-
Closing Access Period;

Any property belonging to the subtenants, franchisees or licensees of the Tcnant or <lther

occupants of the Premises;

5, AII insurance policies of the Tenant;

6 Any and all assets not located at a Premises or any assct not used directly and exclusively
at the Premises; and

1 All rights and interests in trade-marks, trade-names, logos, commercial symbols and

business names containing "Sears" or €my other proprictary wording or intellectual
property rights of the Tenant or any of its affiliates (including, the websites).
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SCHEDULE ((D''

SURRENDER CONSIDERATION ALLOCATION

N/A
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SCHEDULE 6óE''

APPROVAL AND VESTING ORDER

Court File No. CV- I 7- I I 846-00CL

ONTARIO

SUPERIOR COURT OF' JUSTICE

COMMERCIAL LIST

THE HONOURABLE MR. l, THE frH

JUSTICE FIAINEY DAY OF f ,2017

IN THE MATTER OF THE COMPANIES' CREDITORS
AfuRANGEMEN'I'ACT, R.S.C. 1985, c. C-36, AS AMENDEI)

AND IN THE MATTER OF A PLAN OF' COMPROMISE OR
ARRANGEMENT OF SEARS CANADA INC., CORBEIL
ÉrncrntquE INc., s.L.H. TRANSIoRT INC., THE cur INC.,
SEARS CONTACT SERVICES INC., INITIUM LOGISTICS
SERVICES INC., INITruM COMMERCE LABS INC., INITIUM
TRADING AND SOURCING CORP., SEARS FLOOR
COVERING CENTRES INC., 173470 CANADA INC., 2497089
ONTARIO INC,,6988741 CANADA INC., 1OOII71I CANADA
INC., 1592580 ONTARIO LMITED, 955041 ALBERTA LTD.,
42OI53I CANADA INC., 16888ó CANADA INC., AND 333961I
CANADA INC.
(each, an "Applicant", and collectively, the "Applicants")

APPROVAL AND VESTING ORDER - LEASE SURRENDER AGREEMENT

SCARBOROUGII rOIVN CENTRE (STORE #1308)

THIS MOTION, made by the Applicants, pursuant to the Contpanies' Creditors

,4rrangemenl lcf, R.S.C. 1985, c. c-36, as amencled (the "CCAA") for an order, inter aliu,

approving: the lease surrender and resiliation (the "Transaction") contemplated by a Lease

Surrender Agrecment between Sears Canada Inc. ("Sears Canada"), as Tenant, and o (the

"Landlord") as Landlord dated a, 2017 (the "Lease Surrender Agreenrent") and certain

related relief, was heard this day at 330 Univcrsity Avenue,'l'oronto, Ontario.

)

)

)
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ON READING the Notice of Motion of the Applicants, the Affidavit of Stephen

Champion sworn 6¡ ö, 2017 including the exhibits the¡eto (the "Champion Affïdavit"), and the

o Report of FTI Consulting Canada Inc., in its capacity as Monitor (the "Monitor"), filed, and

on hearing the submissions of respective counsel for the Applicants, the Monitor, the Landlord,

the DIP ABL Agent, the DIP Term Agent and such other counsel as were present, no one else

appearing although duly served as appcars from the Affidavit of Service of 'l sworn o,2017,

filed:

SERVICE AND DEF'INI TIONS

L THIS COURT ORDERS that the time for service of the Notice of Motion and the Motion

Record herein is hereby abridged and validatcd so that this Motion is properly returnable today

:rnd hereby dispenses with further service thereof.

2. THIS COURT ORDERS that any capitalized term used ¿rnd not defined herein shall have

the meaning ascríbed thereto in the Amended and Restated Initial Order in these proceedings

dated June 22,2017 (the "Initial Ordcr"), or in the Lease Surrender Agreement, as applicable .

APPROVAL OF THE I,AASE SURRENDER AGREEMENT

3. THIS COURT ORDERS AND DECLARES that the entering into of thc Transaction by

Sea¡s Canada is hereby approved and ratilied and that the execution of the Lease Surrender

Agreement by Sears Canada is hereby authorized, approved and ratihed with such minor

amcndmcnts as Sears Canada (with the consent of the Monitor after consultation with the DIP

Lenders) and the Landlord may agreo 1o in writing. Sears Canada is hereby authorized and

directed to take such additional steps and execute such additional documents as may be

necessary or desirable for the completíon of the Transaction, including the surrender by Sears

Canada of its right, title and interest in and to the l,eases and the Real Property Interests (each as

defined in the Leasc Surrender Agreement) to the Landlord and the Monitor shall be authorized

to take such additional steps in furtherance of its responsibilities under the Lease Surrender

Agreement and this Orcler, and shall not incur any liability as a result thereof. The legal

descriptions ancl applicable land registry offices with respect to the Premises are as set out on

Schedule "8" hereto.
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4, THIS COURT ORDERS AND DECLARES that upon the delivery of a Monitor's

certifrcate to the Landlord substantially in the fom attached as Schedule "4" hereto (the

"Monitor's Certificate"), all of Sears Canada's right, title and interest in and to the Leases and

the Real Propcrty Interests shall be surrendcrcd to the Landlord (with the Leases being resiliated)

ffee and clear of and from any and all security interests (whether contractual, statutory, or

otherwise), hypothecs, mortgages, trusts or deemed trusts (whether contractual, statutory, or

otherwise), liens, executions, charges, or other financial or monetary claims, whether or not they

have attached or been perfected, registered or filed and whether secured, unsecured or otherwise

in respect of the Leases and the Real Propefy Interests (collectively, the "Claims"), including,

without limiting the generality of the foregoing:

(a) the Administration Charge, the FA Charge, the KERP Priority Charge, the

Directors' Priority charge, the DIP ABL Lenders' charge, the DIP Term

I-enders' Chargc, thc KERP Subordinated Charge and the Directors' Stlbordinated

Charge (as such terms are defined in the Initial Order) and any other charges

hereafter grantcd by this Court in these proceedings (collectively, the "CCAA

Charges");

(b) all oharges, security interests or claims evidenccd by registrations pursuant to the

Personql Property Security lcl (Ontario) or any other personal property registry

system; and

(c) those Claims listc<l <ln Sohodute "B" hereto fwhich shall include all Co¡rstruction

Lien Claims and other Encumbrances];

(all of which aro collectively refcrred to as the "Encttmbrances", which term shall include all

"Encumbrances", as that term is defined in thc Lcasc Surrcnder Agrecment, but shall not includc

the Permitted Encuurb¡ances listed on Scheclule "C" ltereto), and, for greater ceftainty, this Court

orders that all of the Claims and Encumbrances affecting or relating to the Leases, the Real

Property Interests, thc Property and/or the Premises are hereby expunged ancl discharged as

against the Leases, the Real Property Interests, the Property andior the Premises including the

real or immovable property identified in Schedule "8".
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5. THIS COURT ORDERS that upon the delivery of the Monitor's Cerbifìcate, the Real

Propefy Interests, the Premises anct the Property shall be free and clear of all of thc Claims and

the Encumbrances other than the Permitted Encumbrances, all of which are hereby expunged and

discharged as against the Real Property Interests, the Premises and/or the Property, including the

real or imrnovable property identified in Scheclule "R".

6. THIS COURT OR-DERS that upon the registration in the applicable land registry office

of a certified copy of this Order in the manner prescribed by the applicable land registry offtce,

the applicable land registrar is hereby directed to specifically discharge, cancel, delctc and

expunge from title to the applicable real ol'ilnmovable property described in Schedule "8" all of

the Claims and Encumbrances listed in Schcdulc "B" hereto.

7. THIS COURT ORDERS that for the purposcs of determining the nature and priority of

Claims, the net proceeds rcccived on thc Closing of the Transaction shall stand in the place and

stead of the Leases and the Real Property Interests, and that from and after the delivery of the

Monitor's Certificate all Claims shall attach to the net proceeds therefrom with the same priority

as they had with respect to the Leases and the Real Property Interests immediately prior to the

Closing of the Transaction, as if the Transaction had not been completed.

8. THIS COURT ORDERS AND DIRËCTS the Monitor to file with the Court a copy of the

Monitor's Certificate, forthwith after delivery thcreof in accordance with the terms of the Lease

Surrender Agrcement,

9. THIS COURT ORDERS that subject to the terms of the Lease Surrender Agreement

nothing herein affects:

(a) the rights and obligations of Sears Canada and a contractual joint venture

comprised of Gordon Brothers Canada ULC, Merchant Retajl Solutions ULC,

Tiger Capital Group, LLC and GA Retail Canada ULC (the "Ägent") under the

Amended and Restated Agency Agreement between Sears Canada and thc Agcnt

dated July 12,2017 and amended and restated on July 14,2077;

(b) the rights and obligations of Sears Canada and the Agent under the Amencled a¡rd

Restatcd Consulting Âgreement between Sears Canada and the Agent dated July

12,2017 aud arnended ancl restated on July 14,2017; and
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(c) the terms of the Liquidation Sale Approval Order granted July 18, 2017 including

the Sale Guidelines attached as Schedule "A" thereto.

SEALING

10. THIS COURT ORDERS that Confidential Appendix "l" to the o Report of the

Monitor shall be and is hereby sealed, kept confidential and shall not form part of the public

record pending further Order of this CourJ.

ç4NpRAL PRqYIST9NS

I l. THIS COURT ORDERS that, notwithstanding:

(u) the pendency ofthese proceedings;

(b) any applications for a bankruptcy order now or hereafter issued pursuant to the

Banlvuptcy and Insolvency Act (Canada) in respect of any of the Applicants and

any bankruptcy order issued pursuant to any such applications; or

(c) any assignment in bankruptcy made in respect of any of thc Applicants;

the surrender of the Leases and the Real Property Interests to the Landlord and the

resiliation of the Leases pursuant to this Order shall be binding on any trustcc in

bankruptcy that may be appointed in respcct of any of the Applicants ancl shall not be

void or voidable by creditors of any of the Applicants, nor shall it constitute nor be

deemed to be a frauclulent preference, assignment, fraudulent conveyance, transfer at

undervalue, or other reviewable transaction under the Banbaplcy and [nsolvency Act

(Canada) or any other applicablc lederal or provincial legislation, nor shall it constitute

oppressive or unfairly prejudicial conduct pursuant to any applicable fbderal or provincial

legislatìon.

12. THIS COURT ORDERS that this Ordcr shall have full force and effect in all provinces

ancl tenitories in Canada.

13. THIS COURT HEREBY REQUESTS thc aid and recognition of any Couf, tribuual,

regulatory or administrative bodies, having jurisdiction in Canatla or in the United States of
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America, to give effect to this O¡der and to assist the Applicants, the Monitor and their

respective agents in carrying out the terms of this Order. All courts, tribunals, regulatory and

administrative bodies me hereby respectfully requested to make such orders and to provide such

assistance to the Applicants and to the Monitor, as an officer of this Court, as may be necessary

or desirable to give effect to this Order, to grant representative status to the Monitor in any

foreign proceeding, or to assist the Applicants and the Monitor and their respective agents in

carrying out the terms of this Order.

LECAl.- lr417,{Þ40i¡



SCHEDULE 'TA''

Court File No. CV-17-11846-00CL

ONTARIO

SUPERIOR COURT OF JUSTICE

COMMERCIAL LIST

IN THE MATTER OF THE COMPANIES' CREDIT'ORS
ARRANGEMENTICT, R,S.C. 1985, c. C-36, AS AMBNDED

AND IN THE MATTER OF A PLAN OF COMPROMISE OR
ARRANGEMENT OF SEARS CANADA INC,, CORBEIL
ÉmcrruquE INC., s,L.H. TRÄNspoRT INC., TFIE cur INC.,
SEARS CONTACT SERVICES TNC., INITII-]M LOGISTICS
SERVICES INC., INITIUM COMMERCE LABS INC., INITIUM
]'RADING AND SOURCING CORP,, SEARS FLOOR
COVERING CENTRES INC., 173470 CANADA INC., 2497089
ONTARIO INC.,6988741 CANADA INC., IOO1I711 CANADA
INC,, 1592580 ONTARIO LIMITED, 95504I ALBERTA LTD.,
42OI53l CANADA INC., 168886 CANADA INC., AND 3339611
CANADA INC,
(each, an "Applicant", and collectively, the "Applicants")

MONITOR'S CERTIFICATE
RECITAI,S

A. All undefined terms in this Monitor's Certificate have the meanings asoribcd to them in

the C)rder of thc Court dated o, 2017 (the "Approval and Vesting Order") approving the Lease

Surrender Agrcernent between Sears Canada Inc. ("Sears Canada"), as Tenant, and .O (the

"Landlord") as Landlord dated a,2017 (the "Lease Surrcndcr Agreement"), a copy of which

is attached as Exhibit O to the Affidavit of Stephen Champion dated C,2017.

B. Pursuant to the Approval and Vesting Ordcr the Court approvcd the Lease Surrender

Agreement and provided for the surrender to the Lancllord of Sears Canada's right, title and

interest in and to the Leascs and the Real Property Interests (as defined in the Lease Surrender

Agreement), which surrencler is to be effective with respecL to thc Lcases and the Real Property

Intercsts upon the ilelivery by the Monitor to the Landlord and Sears Canada of'a certificate

confitming that (i) the conditions to Closing as set out in sections 7.1, 7.2 and7.3 of the Lease

Surrender Agreement havc been satisfied o¡ waived by the Landlord and Sears Canada, as

LËCAL- l:457JC)40.1



applicable, and (ii) the Surrender Consideration and any Taxes payable (cach as defined in the

Lease Surrender Agreement) to Sears Canada that are not self-assessed and remitted by the

Landlord have been ¡eceived by the Monitor.

THE MONITOR CERTIFIES the following:

1. The conditions to Closing as set out in sections 7.1,7.2 and7.3 of the Lease Surrender

Agreernent have been satisfied o¡ waived by the Landlord and Sears Canada, as applicable; and

2. Thc Surrender Consideration and any Taxes payable to Sean Canada that are not self-

assessed and remitted by the Landlord have been received by the Monitor.

This Monitor's Certificate was delivered by the Monitor at 

- 

ITIME] on 

-
IDArB].

FTI CONSULTING CANADA INC., iN itS

capacity as Court-appointed Monitor of Sears

Canada Inc., et al. and not in its personal or
corporate capacity

Per:
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SCHEDULE 3(B'

[NTD: To include all Encumbrances and Construction Liens and to be updated
immediately prior to the date of the Orderl

No. Locaffon/
Addre¡¡

Provlnce Lqnd
Reglstry
Ofllce

Legal Descrlption

1." t o t ) tNtLl
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SCHEDULE (C''
PERMITTED ENCUMBRANCES

"Permitted Encumbrances" means, collectively: (a) any Encumbrances encumbering the
freehold or other ownership interest in the Property or any other interest in the Property of the
Landlord, but excludes any Encumbrances solely encumbering the Tenant's leaseholtl interest in
and to any Property situatcd outside of the Province of Québec on which the Premises are located
or the rights of the Tenant as lessee under the Leases; (b) Enoumbrances resulting from the
Landlo¡d's actions or omissions; and (c) the items identificd in Schedule "J" of thc Lease
Surrender Agreement; provided however that, for greater certainty, "Pennitted Encumbrances"
shall not include any of the Construction Liens or any othcr Encumbrances, and the Landlord
expressly does not assume or accept any obligations or liabilities in respect of same.
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a)

SCHEDULE (II''
LANDLORD'S GST/TTST CERTIFICATE, UNDERTAKING AND INDEMNITY

[NTD: to be revised as applicable]

TO: Sears Canada Inc. (the "Tenant")

RE: Lease Surrender Agreement dated o, 2017, made between the Tenant, as Tenant,
and Scarborough Town Centre Holdings Inc., as Landlord, (the "Lândlord")
(said agreement as amencled, extended, supplemented, restated and/or amended
and restated from time to time being collectively, the "Lease Surrender
Agreement") for the surrender of the Leases (as such tems are defined in the
Lease Surrender Agreement)

ln consideration of the completion of the transaction set out in the Agreement, the Landlord
hcreby ccrtifics and agrccs as follows:

the Leases and the Real Property Interests are being surrendered to the Landlord as

principal fo¡ its own account and not as an agent, nomince, trustee or otherwise on behalf
of or for anothcr Pcrson;

b) the Landlord is registered under Subdivision (d) of Division V c¡f Part IX of the Excise
Tax Act (Canada) (Ihe "Excíse Tax AcÌ') for thc collection and remittance of goods and
services tax and harmonized sales tax ("GST/IIST") und its registration number is 13076
6330 RT0001 and such rcgistration is in good standing and has not been varied,
cancelled or revoked;

c) the Landlord shall be liable for, shall self-assess ancl shall remit to the appropriate
govemmental authority, all GST/HST which is payable under the Excise Tax Act, in
connection with the surrender of the Leases and the Real Propcrty Intcrcsts, all in
accordance with the Excise ku Act;

the Landlord shall indemnify and save harmless the Tenant from and against any and all
GST/HST, penalties, interest and/or other costs which may become payable by or be
assessed against the Tenant as a result of any fäilure by the Tsnant to collect and remit
any GST/HST applicable on the surrender of tlre Leases and the Real Property Interests
by thc Tcnant to the Landlord or as a rcsult of any inacouracy, misstatomcnt or
misrepresentation by the Landlord in this GST/HST Certificate, Undertaking and

Indemnity or any failure by the Landlord to comply with the provisions of this GST/HST
Ccrtifìcate, Undertaking and lndemnity; and

c) this GS'I'/HS'I' Certificate, Undertaking and Indemnity shall survive ancl not merge upon
closing of the above-noted transaction.

This GST/IIST Ccrtificate, Undertaking and Indemnity may be executed in counterpart and
transmitted by facsimile or e-mail (PDF) and the reproduction of signatures in counterpart by
way of facsimilc or c-mail (PDF) will be treated as though such reproduction were executed
originals.

d)
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DATED 2017.

SCARBOROUGH TO\ryN CENTRE
HOLDINGS INC.

Namc:
Title:

By
Name:
Title:

LEC^L- li45?1¡:D40,-ì



SCHT]DULE 6IG"

IINTENTIONALLY DELETEDI
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SCHEDULE (''H''

FORM OF AMENDMENT AND SURRENDRR OF LEASE

THIS AGREEMENT is made as of the day of
I)atc")

BETWEEN:

SEARS CANADA INC.
(the "Tenant")

-and-

RECITÂLS:

B.

2017 (the "Effective

SCÀRBOROUGH TO\üN CENTRE HOLDINGS INC.
(the "Landlord")

A Pur.suant to a lease dated o; as same is assigned, amended, restated, renewed or
supplemented from time to time, including but uot limited to those documents listed in
Scheclule "4" attâched hereto (collectively, thc "Lease"), the Landlord leased to the

Tenant certain premises at o in thc City of Toronto, in the Province of Orrtario as more
particularly described in the Lease (the "Premises").

The Tenant and certain of its affiliates and subsidiaries applied for and werc granted

protection from their creditors under the CCAA pursuant to the Initial Order of the Court.
Pursuant to the Initial Order, the Court appointed FTI Consulting Canada Inc, as Monitor
in corurection with the CCAA Procccdings.

C T'he 'fenant and the Landlord entered into ¿ lease surrender agreement dated a, 2077

(said agrcemont âs amended, extended, supplemented, restated and/or amended and

restated from time to time being collectively, the "Lease Surrender r\greement")
whereby, among othcr things, the Tenant agreed to surrender to the Landlord, and the

Landlord agreed to accept a surrender of, all of the Tenant's right, title and interest in and

to the Lease and thc resiliation of the Lease .

The Tenant and the Lancllord are entering into this Agreement to provide fo¡ the

surrender antt resiliation of the Lease by the 1'enant to the Landlord in accordance with
the Lease Surrender Agreement and the Approval and Vesting Ordcr.

Unless otherwise expressly providcd for herein, all capitalized terms when used in this
Agrcemcnt have the same meaning given to such terms in the Lease Surrencler

Agreement, or if no meaning is given in thc Lease Surrender Agrecmcnt, in the Lease.

THEREFORE, in consideration of thc prcmiscs and other good and valuable consideration, the

rcceipt and sufficiency of which are hereby acknowledged, the pafies agree as follows:

D.

E,
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ARTICLE T

TERMINATION AND SURRENDER

l.l Amendment and Early Tcrmination of Lease

Thc Lease is hereby amended and thc Landlord and the Tenant hereby agrce that the Lease has

expircd and is terminated, as of 11:59 p.m. on the day immediately preceding thc Effective Date
(the "Termination Date"), and neither the Tenant nor the Landlord shall have any further
liabilities or obligations under the Lease, financial or otherwise, as of and as from the

Termination Date.

1.2 Surrendcr by Tenant

The Tenant hereby surrenders to the Landlord, as of the Termination Date, and the Landlord
hereby accepts such surrender from the Tenant, the Lease and the Premises derniscd by the Lease

and all tlre Tcnant's rights, title and interest thereunder, with the intent that the unexpired residue

of the term of the Lease including, without limitation, any nghts or options to renew or extend

hcreby merge and are extinguished in the reversion expectant thercon, on thc terms and

condìtions set out in the Lease Surrender Agreement.

1.3 Adjustments

All adjustments under the Lcase shall be dealt with in accordance with the Lease Surrender
Agreement.

1,4 Paramountcy

The rights and obligations of the parties rcspcctively with respect to the Lease shall be governe<l

by the Lease Su[encler Agreement. In the event of any conflict, inconsistcncy, ambiguity or
clifference between the provisions of this Agre ement and of the Lease Surrender Agreement, then

the provisions of the Lease Surrender Agreement shall govem and be paramount, and any such
provision in this Agreement shall be deemed to be amended, to the extent necessary to climinate
any such conflict, inconsistency, ambiguity or difference.

ARTICLE 2
GENERAL

2,1 Time of the Essence

Time shall be of the essence of this Agreement.

2.2 Enurement

This Agreement shall become efTective when executed by the Tenant and the Landlord and after
that time shall be binding upon rurd enure to the benefit of the parties and their respective heirs,

executors, personal legal representatives, successors and permittcd assigns. Neither this
Agrcemcnt nor any of the rights or obligations under this Agreement shall be assignable or
transf'erable by either party without the consent of the other party.
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2,3 lJntire Agrcement

This Agreernent and the Lease Surrender Agreement constitute the entire agreement between the

parties with respect to the surrender of the Lease contemplated in the Lease Surrender

Agrcement ancl supersedes all prior agrcements, understandings, negotiations ancl discussions,

whether oral or written, of the parties with respect to the subject matter of this Agreement. There

are no representations, r¡/arïanties, covenants, conditions or other agreements, legal or
conventional, express or implied, collateral, statutory or otherwise, between the parties in
connection with the subject matter of this Agreement, except as specifically set forth in this

Agreement and the Lease Sur¡ender Agreement. The parties have not reliecl and are not relying
on any other information, discussion or undcrstanding in entering into and completing the

transactions contemplated by this Agreement and the Lease Surrender Agreement.

2.4 Waiver

No waive¡ of any of the provisions of this Agreement shall be deemed to

constitute a waiver of any other provision (whether or not similar), nor shall such

waiver bc binding unless executed in writing by the party to be bound by the

waiver.

(b) No failure on the part of the Tenant or the Landlord to exercise, and no delay in

exercising any right unde¡ this Agreement shall opcrate as a waivcr of such right;
nor shall any single or partial exercise of any such right preclude any other or
further exercise of zuch right or the exercise of any other right'

2.5 Further Assurances

Each of the parlies covenants and agrees to do such things, to attend such meetings and to

execute such further surrenders, releases, conveyancos, transfers, documents and assurances as

may be deemed necessâry or advisable from time to time in order to eff'ectively surrender the

I.easc t6 the Landlord and carry out the terms and conditions of this Agreement in accordance

with their true intent.

2.6 Severability

If any provision of this Agreement shall be determined to be illegal, invalid or unenforceable,

that provision shall be severed lïom this Agreement and the remaining provisions shall contintle

in full force and effect.

2,7 Governing Law

This Agreement shall be govemed by and interpreted and enforced in acco¡dance with the laws

of the Provincc of in which the Premises are locatecl and the fecleral laws of Canada applicable

therein.

2.8 CCAA Proceedings

Each party to this Agreement submits to the exclusive jurisdiction of the Court in any action,
application, refcrencc or other proceeding arising out of or related to this Agreement or the Lease

Surrcrrder Agreemenl and agrees that all claims in respect of any such actions, application,

(a)
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reference or other procesding shall be heard and determined in the CCAA Proceedings before the

Court.

2,9 English Language

The parties hereto havc requested that this Agreement be drafted in English only. Les parties uux
présentes ont demandë à ce que la présente conyention soit rédigëe en anglais seulement.

2,10 StatuteReferences

Any reference in this Agreement to any statute or any scction thcrcof shall, unless otherwise
expressly s0ated, be deemed to be a reference to such statute or section as arnended, restated or
re-enacted from timc to time.

2,ll lleadings

The division of this r.\grecmcnt into Scctions, the irrsertion of headings is for convenience of
reference only and are not to be considered in, and shall not affect, the construction or
interpretation of any provision of this Agreerlent.

2.12 References

Where in this Agrecment reference is made to an article or section, the reference is to an article
or section in this Agreement unless the confext indicates the reference is to some other
agreement. Thc tcrms "this Agreement", "hereof', "hereunder" and similar expressions refcr to

this Agreement and not to any particular Article, Section or other portion hereof and include any

agreement supplemental hereto. The word "includes" or "including" shall mean "includes

without limitation" or "including without limitation", respectively. The word "or" is not

exclusive.

2.13 Number and Gender

Unlcss the context requires otherwise, words irnporting the singular include the plural ancl vice
versa ancl words importing gendcr include all genders.

2.14 Business Days

If any payment is requirecl to be made or other action is required to be taken pursuant to Lhis

Agreement on a day which is not a Br¡sincss Day, then such payment or action shall be made or
taken on the next Business Day. All actions to be made or taken by a particular Business Day

must bc made or laken by no later than 4:30 p.m- (Toronto time) on a Business Day and any

action made or taken thereafter shall be deemed to have been made and receivcd on the next

Business f)ay.

2.15 Notice

Any notice, consent or approval required or permitted to be given in connection with this
Agreement or the Lease (a "Notice") shall bc in writing and shall be sufficiently grven if
delivered or transmitted in accordance with the Lease Surrender Agreemcnt.
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2.16 Counterparts and Delivery

All parties agree that this Agreement may be executed in oounterpart and hansmitted by
facsimile or e-mail (PDF) and that the reproduction of signatures in counterpart by way of
faosimile or e-mail (PDF) will be treated as though such reproduction were execr¡ted originals.

[Signature pages follow.]
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IN WITNESS IilIIEREOF the Tenant has executed this Agreement'

SEARS CANADA INC.

Name:
Title;

By:

By:
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IN WITNESS WHEREOF the Landlord has executed this Agreement,

SCARBOROUGH TO\ryN CENTRE
HOLDINGS INC.

By:
Name:
Title:

By:
Name:
Title:

l.F:CAl, 
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SCHEDULE "A" - LEASE PARTICULARS

Lease dated May 2, 1973, between Scarborough Shopping Cenhe Limited, the

predecessor in interest to the Landlord, and The T. Eaton Company Limited, the
predeccssor in interest to the Tenant.

Eaton Rent Agreement dated i[,{ay 2, 1973, between Scarborough Shopping Centre

Limited, the predecessor in interest to the Landlord, and Thc T, Eaton Company Limited,
the pretlecessor in interest to the Tenant.

Letter Agreernent dated Septernber 17, 1999, between Scarborough Town Centre
Holdings lnc. amongst others, as landlord and Sea¡s Canada [nc. as tenant.

Lctter Agreement dated June 14, 2000, between Scarborough Town Centrc Holdings Inc.

amongst others, as landlord and Sears Canada Inc. as tenant.

Mastcr Agreement to Amend Leases dated June 13,2013, between Scarborough Town
Centre Holclings Inc. amongst others, as landlord and Sears Canada Inc. as tenant.

Optiotr Agreement dated June 20,2013, between Scarborough Town Centre Holdings

Inc. as landlorcl, Sears Canada Inc. as tenant, and OMERS Realty Corporation and 156

STC Limited as fee owners.

Lease Assignmcnt dated October I, 2013, amongst OMERS Realty Corporation, 15ó

STC Limited, Scarborough Town Centre Holdings Inc., Sears Canada Inc. and ARI STC

GP lnc., as general partner for and on behalf of ARI S1'C lnvestments LP, assigning the

interest of 156 STC Limited to ARI STC GP Inc., as general partner for and on behalf of
ARI STC Investments LP.

3

2,

4,

5.

6"

7
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SCHEDULE "I"
FORM OF ASSIGNMENT AND ASSUMPTION OF'REALTY TAX APPEALS

2017 (the "EffcctiveTHIS AGREEMENT is made as of the day of
Date")

BETWEEN:

RECITALS:

B"

C.

SEARS CANADA INC.
(the "Tenant")

-and-

SCARBOROUGH TOWN CENTRB HOLDINGS INC.
(the "Landlord")

A" Pursuant to a lease dated o , as samo is assigned, amended, restated, renewed or

supplemented from time to time, including but not limited to those documents listed in
Schedule "4" attached hereto (collectively, the "Lease"), the Landlord leased to the

Tenant certain premises at o in the City of Toronto, in the Province of Ontario as more

particularly described in the Lease (thc "Premises"). [NTD: insert applicable Leasesl

The Tenant and certain of its affiliates and subsidiaries applied for and were granted

protection from their creditors under the CCAA pursuant to the Initial Order of the Court.

Pursuant to the Initial Order, the Court appointed FTI Consulting Canada Inc, as Monitor
in connection with the CCAA Proceedings.

'I'he'Ienant and the Landlord entered into a lcasc surrendcr agrcement dated l; 2017

(said agrcement as amended, extended, supplemented, restated and/or amended and

rcstated from time to tinre being collectively, the "Lease Surrender Agreement")
whcrcby, among other things, the Tenant agreed to surrender to the Landlord, zmtl the

Landlord agreed to âccept a surrender of, all ofthe lenant's right, title and interest in and

to the Lease.

D" The Lease Surrender Âgreement was approved by the Court pursuant to the Order dated
I (the "Approval and Vesting Ordef').

ts. 'l'he 'I'enant and thc Landlord arc cntering into this Agreement to provide for the

assignment of the Realty Tax Appeals and Realty Tax Refunds in respect of the [,eases

by the Tenant to the Landlortl in acci;nlance with the Lease Surrender Agreement and the

Approval and Vesting Order.

F" Unless otherwise expressly provided f'or herein, all capitalized terms when used in this
Agreement have the same meaning given to suclr terms ìn the Lease Surrender

Agreement, or if no meaning is given in the Lease Surrender Agreement, in the Lease.

THEREFORE, in consideration of the premises and othcr good and valuable consideration, the

receipt and sufficiency of rvhich are hereby acknowìedged, the parties agroe as follows:

I ECAI- 1r15710940.1
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ARTICLE 1

ASSIGNMENT

l.l Assignment and Assumption

Subjeot to the terms and conditions contained herein, effective as of the Effective Date, the

Tenant hereby assigns, transfers and sets over unto the Landlord all of the Tenant's right, title
and inte¡est, if any, in and to thc Realty Tax Appeals and any Realty Tax Refunds which may
arise from any of the Realty Tax Appeals for any penod that is prior to the Closing Date.

1,7 Carriage of Realty Tax Appeals

From and after the Closing Date, the Landlord may, at its solc cost and expense but without any
obligation to do so, assume or retain the carriage of the Realty Tax Appeals and continue as the

appellant in the Realty Tax Appeals. At the request of the Landlord and at the Landlord's sole

cost and expenso, the Tenant agrees to co-operate with the Landlord with rcspcct to the Realty
Tax Appeals and to provide the Landlord with access to any reasonably necessary documents or
materials required to continue any Realty Tax Appeals. [f the Realty Tax Appeals may only be
prosecuted in the name of thc 'I'cnant, at the request of the Landlord, the Tenant shall cooperate
with the Landlord, including granting such authorizations âs may be reasonably required, to
enable the Landlord to pursue and prosecute such Realty Tax Appeals, at the Landlord's sole
cost and expense.

l.3 AuthorizatÍon and Direction

This assignment shall senr'e as authorization and direction to the m"nicipal and/or provinoial
taxing authority to pay to ths Landlord, from and after the Effective Date, the Realty Tax
Refunds.

1.4 Paramountcy

The rights and obligations of the parties respectively with respect to the Rcalty Tax Appeals and

Realty Tax Refunds shall be govemed by thc Lcase Surrender Agreemcnt. In the event of any

conflict, inconsistency, ambiguity or difference between the provisions of this Agreernent and of
the Lease Surrender Agreement, then the provisions of the Lease Surrender Agreement shall
govern and be paramount, and any such provision in this Agreement shall be deemed to be

amended, to the extent necessary to oliminate any such conflict, inconsistency, ambiguity or
difference.

ARTICLE 2

GENERAL

2,1 Time of the Esscnce

'I'ime shall be of thc csscnce of this Agreement.

2,2 Enurement

This Agreement shall become elïective when executed by the'l'cnant and thc Landlord and afier
that time shall be binding upon and enure to the benefit of the parties ancl their respective heirs,
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executors, personal legal representatives, sucsossors and permitted assigns. Neither this
Agreement nor any of the rights or obligations under this Agreement shall be assignable or
transferablc by either party without the consent of the other party,

2,3 Entirc Agreement

This Agreement and the Lease Surrender Agreement constitute the entire agreement between the
parties with respect to the assignment and assumption of the Realty Tax Appeals contemplated in
the Lease Surrender Agreement and supersedes all prior agreements, understandings,
negotiations and discussions, whether oral or written, of the parties with respect to the subject
matter of this Agreement. There are no representations, waranties, covenants, conditions or
other agreements, lcgal or convcntional, cxprcss or implicd, collateral, statutory or othenvise,
between the parties in connection with the subject matter of this Agreement, except as

specifrcally set forth in this Agreement and the Lease Surrender Agreement. The parties have not
relied and are not relying on any other information, discussion or understanding in entering into
and completing the transactions contemplatecl by this Agreement and the Lease Surrender
Agreement.

2.4 Waiver

(a) No waiver of any of the provisions of this Agreement shall be deemecl to
constih¡te a waiver of any other provision (whethcr or not similar), nor shall such
waiver be binding unless executecl in writing by the party to be bound by the
waiver,

(b) No failure on the part of thc Tenant or the Landlord to cxercisc, and no delay in
exercising any right under this Agrecment shall operate as a waivcr of such right;
nor shall any single or partial exercise of any such right preclude any other or
lùrther exercise ofsuch right or the exercise ofany other right.

2.5 Furthcr Assurances

Each of the parties covenants and agrees to do such things, to attend such meetings and to
execute such fuilher surrenders, relcases, conveyances, transfers, documents and assurances as

may be deemed necessary or aclvisable from time to time in order to effectively assign the Realty
Tax Appeals to the Landlord and carry out the terms and conditions of this Agreement in
accordance with theil^ true intent.

2.6 Severability

If any provision of this Agreement shall be determined to be illegal, invalid or unenforccable,
that provision shall be severed from this Agreement and the remaining provisions shall continue
in full forcc and effect.

2,7 Govcrning Law

This Agreement shall be governed by and interpreted and enforced in accordance with the laws
of thc Province in which the Prcmìses arc located and the federal laws of Canada applicable
therein.
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2.8 CCAA Proceedings

Each party to this Agreement submits to the exclusive jurisdiction of the Court in any action,
application, rcfercnce or other proceeding ansing out of or related to this Agreemcnt or the Lease
Surrender Agreement and agrees that all claims in respect of any such actions, application,
reference or other proceeding shall be heard and determined in the CCAA Proceedings before the
Court.

2,9 English Language

The parties hereto have requested that this Agreement be drafted in English orùy. Les parties aux
présentes ont demandé à ce que la présente convention soit rédigée en anglais seulement.

2.lO StatuteReferences

Any reference in this Agreemcnt to any stahttc or any section thereof shall, unless otherwisc
expressly stated, be deemed to be a reference to such statute or section as amended, restated or
re-enacted from time to time.

2,71 Headings

The division of this Agreement into Sections, the insertion of headings is f'or convenience of
reference only and are not to be considcred in, an.d shall not afflect, thc construction or
interpretation of any provision of this Agreement,

2,lZ References

Where in this Âgreement referense is made to an articlc or section, the reference is to an article
or section in this Agreement unless the context indicates the reference is to some other
agreemËnt. The terms "this Agreement", "hergof', "hcreunder" and similar expressions refer to
this Agreement and not to any particular Article, Section or other portion hereof and include any
agreement supplemental hereto. The word "includes" or "including" shall mean "includes
without limitation" or "including without limitation", respectively, The worcl "or" is not
exclusive.

2.13 Number and Gender

Unless the context requires otherwise, words importing the singular include the plural and vice
ve¡sa and words inrporting gender include all genders.

2,14 Business Days

If any payment is required to be made or other action is required to be taken pursuant to this
Agreement on a day which is not a Business Day, thcn such payment or action shall bc made or
taken on the next Business Day. All actions to be made or taken by a particular Business Day
must be made or taken by no later than 4:30 p.m, (Toronto time) on a Business Day and any
action lnade or take¡r thereafter shall be deemecl to have been nrade and received on the next
Business Day.

I [C^L. li45?:ì0940--1



2,15 Currency and Payment Obligations

Except as otherwise expressly provided in this Agreement all dollar arrounts referred to in this
Agreement are stated in Canadian Dollars.

2,16 Notice

Any notice, consent or approval required or permitted to be given in connection with this
Agreement or the Lease (a "Notice") shall be in writing and shall be sufficiently given if
delivered or transmitted in accordance with the Lease Surender Agreement.

2,17 Counterparts and Delivcry

All parties agree that this Agreement may be executed in counterpart and transmitted by
facsimile or e-mail (PDF) and that the reproduction of signatures in counterpart by way of
facsimile or e-mail (PDF') will be treated as though such reproduction were executed originals,

I S ign a tu re p a ges tol I ow.l
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IN WITNESS \ryHEREOF the Tenant has executed this Agrecment.

SEARS CANADA INC"

Name:
Title:

By:
Name:
Title:

By:
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IN WITNESS WHEREOF the Landlord has executed this Agreernent.

SCARBOROUGH TOWN CENTRE
HOLDINGS INC.

By:
Name:
Title:

By:
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SCHEDULE f6A" _LEASE PARTICULARS

Lease dated May 2, 1973, between Scarborough Shopping Centre Limited, the
predecessor in interest to the Landlord, and The T. Eaton Company Limitcd, the
predecessor in interest to the Tenant.

Eaton Rent Agreement dated I|l/lay 2, 1973, between Scarborough Shopping Centre
Limited, the predecessor in interest to the Landlord, and The T. Eaton Company Limited,
the predecessor in inte¡est to the Tenant.

Lette¡ Agreement datcd September 17, 1999, between Scarborough Town Centre
Holdings Inc. amongst others, as landlord and Sears Canacla Inc, as tenant.

Letter Agreement dated June 14,2000, between Scarborough Town Centre Holtlings Inc.
amongst others, as landlord and Sears Canada Inc. as tenant

Master Agreement to Amend Leases dated June 13,2013, between Scarborough Town
Centre Holdings Inc. amongst others, as landlord and Sears Canada Inc. as tenant.

Option Agreement dated June 20,2013, between Scarborough Town Centre Holdings
Inc. as landlord, Sears Canada Inc. as tenant, and OMERS Realty Corporation and 156

STC Limited as fee owners.

Lcase Assignment dated Octobcr l, 2073, amongst OMERS Realty Corporation, 15ó
STC Limited, Scarborough Town Centre Holdings Inc., Scars Canada Inc. ¿md ARI STC
GP Inc., as general partner for and on behalf of ARI STC Investments LP, assigning the
interest of 156 STC Limited to ARI STC GP Inc., as general partner for and on behalf of
ARI STC Investments LP.

3

4

5

2.

7"
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SCHEDULE "J''
PERMITTED ENCUMBRANCES

Nil.
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TO:

AND TO:

SCHEDULE 6TK''

F'ORM OF'RELEASE OF PROPERTY CLAIMS

SE.{RS CANADA INC. (the "Tenant")

AI,I, PREDECESSORS IN INTEREST TO TIIE TENANT UNDER ANY
Of' THE LEz|SES (the "Predecessors")

SCARBOROUGH TOWN CENTRE HOLDINGS INC. (the "Landlord,')FROM:

RE: Lease Surrender Agreement between the Tenant and the Landlord dated i,
2017 (as amended, modified, restated and/or supplemented from timc to
time, the "Lease Surrcndcr Agreement")

A The Tenant and cerlain of its affiliates and subsidiaries (collectively, the "sears Group")
applied f'<¡r and were granted protection from thcir crcditors undcr the CCA^A, pursuant to
the Initial Order of the Cou¡t. Pursuant to the Initial Order, the Court appointed FTI
Consulting Canada Inc. as Mo¡ritor in connection with the CCAA Procccdings.

The Tenant and the Landlord entered into a lease surrender agreernent dated 1,2017
(said agreement as amended, extended, supplemcntcd, restated and/or amended and
restated from time to time being collectively, the "Lease Surrender Agreement")
whereby, ¿rmong other things, the Tenant agreed to surrender to the Landlord, and the
Landlord agreed to acccpt a surrender o[ all ofthe Tenant's right, title and interest in and
to the Leases.

B,

On !, 2017, the Court issued an Approval and Vestìng Order approving the l-,ease
Surrender Agreement, pursuant to which the Tenant shall surrender to the Landlord the
Leases on the terms and conditions set out in the Lease Surrender Agreemcnt.

The Lease Surrender Agreement contemplates that the l.andlord shall execute and cleliver
a release on the Closing Date to the Tenant pursuant to whiclr the Landlord will release
and forever discharge the Tenant from all claims in respect of each of the Lcascs, the
Premises, and the Property that are subject to thc Lease Surrender Agreement.

E. The Lantllord desires to execute and deliver this Release to the Tenant in satisfaction of
the foregoing obligation.

F. Unless otherwise expressly provided for herein, all capitalized tenns when usecl in this
Release have the same mcaning given to such terms in the Lease Surrender Agreement.

NOW TIIEREFORE in con.sideration ol thc paymcnt of TEN DOLLARS ($10.00) ancl for
other good and valuable considention, the receipt and sufficiency of which is hereby
acknowledged, the undersignecl agree as follows:

C.

D.
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1 The Landlord, on its own behalf and on behalf of its subsidiary, affiliated, and associated
corporations and entities and all of their respective successors and assigns (collectively
the "Rcleasors", and individually, a "Releasor"), hereby forever fully and
unconditionally remises, rclcascs, acquits, waives and forevcr discharges each of the
Tenant, the Sears Group, and the Predecessors and each of their respective subsidiaries,
affrliatcs, and associatcs ¿rnd cach of their respective members, parfners, directors,
offtcers, employees, agents, shareholders, successors and permitted assigns (collectivel¡
the "Relcasees" and individually, a "Releasee") from any and all Claims which the
Releasors ever had, now have or hereafter can, shall or may have against any of the
Releasees in respect of the Leases, the Premises and/or the Property that are the subject to
the Lease SLrr¡endcr Agreement.

Each of the Releasors covenants and agrces not to make any Claims against any Person
which might Claim over against any of the Releasees, o¡ who might claim contribution or
indemnity from any of the Releasees in connection with the matters which are herein
releascd. In thc cvent that any of thc Releasors hereaftcr makcs any Claims against any
of the Rclcasees or against any Person who may Claim over or claim contribution or
indemnity against any of the Releasees with respect to any of the matters herein released
then:

(Ð such Rclcasor shall immediately discontinue such Claim;

(ii) such lteleasor shall be liable for all legal and related costs and expenses incurred
by the aff'ected member of the other on a full indemnity basis; and

(iiÐ this Release contained shall:

(A) operate conclusively as an estoppel and complete bar to any such Claim;

(B) may be pleaded as a complete def'ence and reply in the event of such
Claim;and

(C) may be relied upon in any proceeding to dismiss such Claim and no
objection will be raised by the party which commenced such Claim to the
effect that the other parties to such Claim are not parties to this Release,

Each of the Releasors acknowledges antl declares that: (a) it has had an adequate
opportunity to read and consider this Release and to obtain such advice in regard to it as
it shoul<l consicler advisable; (b) it fully understands the nature and effect of this Release;
and (c) this Release has bcen duly and voluntarily authorized, executed and delivered and
it has thc capacity and authority to execute an<l deliver it.

This Release shall not be deemed to bc any admission of liability on the part of the
Iìeleasees and liability is specifically deniecl by each of thcm.

Each of the Releasom covenants and agrees to do such things, to attend such meetings
and to execute such furthel' surrenders, releases, conveyances, transfers, documents and
assurances as trìay be deemed necessary or advisable froln time to time in orcler to

2

3

4.

5
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effectively cany out the terms and conditions of this Release in accordance with their true
intent.

6 If any provision of this Release shall be determined to be illegal, invalid or
unenforceable, that provision shall be severed from this Release and the remaining
provisions shall continue in full force and effect.

1 This Release shall enure to the benefit of each of the Releasees and its heirs, attomeys,
guardians, estate frustees, executors, successors, assigns and representatives and be
binding upon each of the Releasors and its heirs, attorneys, guardians, estate trustees,
executors, guccessors, assigns and representatives.

This Relcasc shall be govemed by the laws of the Province of Ontario and the fedcral
laws of Canada applicable therein.

9 The terms of this Release constitute the entire agreement between the parties relating 1o

the subject matter hereof.

10, This Release may be executed by the parties in counterparts and may be executed ærd
delivered by facsimile or electronic transmission and all such counterparts and facsimiles
o¡ electronic transmissions shall together constitute one and the same agreement,

[Remainder of Pøge Intentionally Left BIankJ

8.
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IN ÌVITNESS OX'\ryHlCH the parties have duly executed this Release thís _ day of o,
2017.

SCARBOROUGH TOWN CENTRE
HOLDINGS INC.

Name:
Title:

Name:
Title:

By:

l.ticAl- l;45?ì09401



SCHEDULE T6L''

FORM OF' ACCESS AGREEMENT

THIS AGREEMENT dated as of the day of 2017,

BETWEEN

RECITz\LS:

B.

C,

SEARS CANADA INC. (the "Tenant")

-and-

SCARBOROUGH TO\ryN CENTRE HOLDINGS INC (the "Landlord',)

A. The Tenant and ccrtain of its affrliatcs and subsidiaries applied for and were granted
protection fiom their creditors under the CCAA pursuant to the Initial Order of the Court.
Purcuant to the Initial Order, the Court appointed FTI Consulting Canada Inc. as Monitor
in connsction with thc CCAA Procecdings.

On the SISP Order Date, the Court granted the SISP Ord'er which, among other things,
approved the SISP. The SISP Order and the SISP govern the process f-or soliciting and
selecting bids for the sale of all or substantially all of the Business, A.ssets and/or Leases
(each as defined in the SISP) of the Sears Group.

The Tenant aud the Landlord entered into a lease surrender agreenrent dated a,2017
(said agreement as amended, extended, supplemented, restated and/or amended and
rcstated from time to tjme being collectively, the "Lease Surrender Agreement")
whereby, among other things, the Tenant agreed to surrender to the Landlord, and the
Landlord agrccd to accept a surrender ol all of the Tenant's right, title and interest in and
to the Lease at the Properly (being the property commonly known as The Scarborough
Town Centre and municipally known as !).

The Lcasc Surrcuder Agrecmørt twas approved by the Court pursuant to the Order dated
a (the "Approval and Vesting Order"),

The Tenant ancl the Landlord are entering into this Agreement to provide for the Tenant
to lravc acccss to thc Prcmiscs to removc and scll any and all Inventory and FF&E
located on the Premises in accordance with the terms hereof.

lJnless otherwi.se expressly provided for herein, all capitalized terms when used in this
Agrccment have the same meaning given to such tenns in the Lease Surrender
Agreement.

D.

E.

F,
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2.

NOW THEREFORE IN CONSIDERATION OF the mutual covenants contained herein, the
receipt and sufficiency of which is hereby acknorvledged by each of thc Tcnant and the Landlord
(collectively, the "Parties", and individually, a "Part¡1"), the Parties hereby covenant and agrce
as follows, expressly subject in all cases to the terms of the Leases, the CCAA Orders and the
SISP Order:

L The Tenant may at its sole risk and expense maintain the FF&E and./or Inventory in thc
Premises during the Post-Closing Access Period and the Landlord shall not cause any
damagc to such FF&E and./or Inventory. The Tenant shall ensure that atl FF&E and/or
lnventory is removecl fiom the Prcmises at the end of the Post-Closing Access Period (as

defined below) in accordance with the terms of this Agreemcnt.

The Landlord hereby grants to Tcnant and its agents and representatives (collectively, the
"Accessing Parties") the unintemrptecl and undisturbed right to possess, acccss, use,
occupy and enjoy the Premises on an exclusive basis for 24 hours a day and seven days a
week commcncing on the Closing Date and ending on the date that is fifteen (15) weeks
from the Closing Date (the "Post-Closing Access Period"). The Tenant shall pay all
amounts constituting Rent (as that tcrm is defined in the Initial Order) and all other
atnounts required to be paid in accordance with the terms of the Leases during the Post-
Closing Access Period. The Accessing Parties shall be entitled to use the Premises as

they are currently being used, to remove any Excluded Assets and to conduct a
liquidation sale of the Inventory and/or FF&E and for any other use permitted by Order
of the Court (the "Permitted Use"). For greater certainty, the Accessing Parties shall be
entitled to advertise and sell the lnventory and FF&E on a "final sale" and "as is" basis
and may advertise such liquidation sale as a "eve4rthing on sale", "eve4rthing must go",
"store closing" or similar thcmcd sale and may use exterior banners and signs, provided
that the Accessing Parties shall not use neon or day-glow signs, such exterior signs and
banners shall be professionally hung and the Accessing Parties shall repair any damage
sauscd by the hanging or removal of such exterior signs and banne¡s. The Landlord shall
not interf'ere with the Accessing Parties use and enjoyment of the Premises as pennitted
hercunder. Any Excluded Assets left on the Premises, including any Inventory and FF&E
at the expiry of the Post-Closing Acccss Period shall become the property of the Landlord
without a bill of sale, representation, warranty or other title documentation. Nothing
contained in this section shall be decmcd 1o grant any additional rights to the Tenant
othcr tban pursuant to the CCAA Orders, the SISP Order and any liquidation sale
approval Order in connection with the CCAA Proceedings,

3, None of Accessing Parties shall be responsible for making any repairs, replacements,
ren<;vations, alterations, improvements or upgradcs in or to the Premiscs or any paft
thcrcof, providcd that the Tenant shall maintain the Premises in a broom-swept and clean
condition.

The Landlord hereby grants to thc Accessing Parties, including their respectivc officers,
agents, employees, customers, invitees and licensees, the non-exclusive usc and
enjoynent of the parking facilities, driveways, entrances, sidewalks, Iandscaped areas,
elevatoLs, escalators and all other common facilities fiom time to time ]ocatecl on the
Property and fbr the public use and cnjoyment (collectively, the "Common Facilities"),

4
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provided that the Accessing Parlies shall not conduct any sales on the Common Facilities
nor shall the Accessing Parties obstruct the Common Facilities.

The Landlord shall maintain, repair and replace the Common Facilities, the Premises
(except for the obligation of the Tenant to maintain the Premiscs in a clcan and broom-
swept condition) and the Property in goocl repair and in a clean, orclerly and safe

sondition and shall continue to operate the Property in accordance with first class

standards in the shopping centre industry.

During the Post-Closing Access Period, the Accessing Parties shall maintain comrnercial
general liability insurance in an amount and with such coverage as is customary and
commercially reasonable taking into account the value of the assets and the nature of the
activities to be conducted with the Landlord narned as an additional insured.

This Agreement shall become effective when executed by the Tenant and the Landlord
and after that time shall be binding upon and cnure to the benelit of the Parties and thei¡
respective successors and permittcd assigns. Neither this Agre ement nor any of the rights
or obligations under this Agreement shall be assignablc or transflerable by either party
without the consent of thc other party, provided that notwithstanding the foregoing, the
Tenant shall be entitled to assign this Agreement without consent of, but on notice to, the
Landlord, to any agent conducting a sale of the lnventory and/or l.'F&E of the Tenant
pursuant to an agency agreement or similar agreoment approved by the Court. Upon any
such assignrnent by the Tenant, the Tenant shall cause the assignee to enter into an
agreement with the Landlord agreeing to be bound by the terms of this Agreement and
the Tenant shall thereupon be released from all ofits liabilìties and obligations hereunder.
Upon a transfer of the Property or any portion thereof, the Landlord shall obtain an

agrecmont cxecuted by the Landlorcl and such transferee in favour of the Tenant, in form
satisfactory to the Tenant, whereby the transferee agrees to be bound by the terms of üis
r\greement and thc Landlord and the transferee shall be jointly and severally liable for the
Landlord' s obligations hereunder,

No amendment to or waiver of this Agreement shall be effective unlcss evidenced in
writing and executed by all thc Parties.

F,ach of the parties çovenants and agrees to do such things and to execute such further
documents and assurances as may be deemed neoessary or advisable from timc to time in
order to efl'ectively carry out the terms and conditions of this Agreement in accordance
with thei¡ true intent.

If any provision of this Agreement shall be determinecl to be illegal, invalid or
unenforceable, that provision shall be severed from this Agreement and thc remaining
provisions shall continue in full force and cffect.

This Agreement shall be governed by and interpreted and enforced in accordance with
the laws of the Provjnce of Ontario and the federal laws of Canada applicable therein.

Each Party submíls to the exclusive jurisdiction of the Court in any action. application,
reference or other proceeding arising out of or rclatcd to this Agrccment and agrces that

8,
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all claims in respect of any such actions, application, reference or other proceeding shall
bc heard and determined in the CCAA Proceedings bcfore the Court.

13. This Agreement shall enure to the benefit and be binding on the Parties and their
respective successors and assigns.

14. Any notice, consent or approval required or permitted to be given in connection with this
Agreement shall be in writing and shall be sufficiently given if delivered or transmitted in
accordance with the Lease Surrender Agreement.

15. All Parties agree that this Agreement may be executed in counterpart and transmitted by
facsimile or e-mail (PDF) and that the reproduction of signatures in counterpart by way
of facsimile or e-mail (PDF) will be treated as though such reproduction were executed
originals.

[Sígnature pages.follow.J
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IN IilITNESS WHEREOF the'fenant has executed this Agreement.

SEARS CANADA INC.

Namc:
Title:
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IN \ryITNESS WIIEREOF the Landlord has cxecuted this-Agreement.

SCARBOROUGH TOWN CENTRE
HOLDINGS INC.

By:
N¿rme:

Title:
By,

Name:
Title :

I Ë(iAl ,1i4.5?.ì09,10 -l



IN THE MATTER OF the Companies' Credilors Arrangemenl Act, RS.C. 1985, c. C-36, as amended Court File No: CV-l7-l 1846-00CL

AND IN THE MATTER OF A PLAII OF COMPROIVIISE OR ARRANGEMENT OF SEARS CANADA INC., CORBEIL ELECTRIQUE INC., S.L.H. TRANSPORT
INC., THE CUT INC., SEARS CONTACT SERVICES INC., INITIUM LOGISTICS SERVICES INC., INITIUM COMMERCE LABS INC., INITIUM TRADING AND
SOI.JRCING CO
Rp., SEARS FLOOR COVERTNG CENTRES INC., 173470 CANADA rNC.,2497089 ONTARTO INC., 6988741CANADA INC., 10011711 CANADA INC., 1592580

ONTARTO LnIITED,955041ALBERTA LTD.,4201531 CANADA INC., 168886 CANADA INC., AllD 3339611 CANADA INC.
Applicants

ONTARIO
SUPERIOR COURT OF JUSTICE

COMMERCIAL LIST

Proceeding commenced at Toronto

AFFIDAVIT OF BILLY WONG
(Motion for Approval of Lease Surrender Agreement

with Scarborough Town Centre Holdings Inc.
Scarborough Town Centre Store (Store #1308))

osLER, HOSKIN & HARCOURT, LLP
P.O. Box 50, I First Canadian Place
Toronto, ON M5X 188

Marc'Wasserrnan LSUC# 44066M
Tel: 416.862.4908

Jeremy Dacks LSUC# 4185lR
Tel: 416.862.4923

Tracy Sandler LSUC# 32443N
Tel: 416.862.5890

Karin Sachar LSUC# 599448
Tel: 416.862.5949
Fax: 416.862.6666

Lawyers for the Applicants
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Court File No. CV-17-11846-00CL

ONTARIO
SUPERIOR COURT OF JUSTICE

COMMERCIAL LIST

THE HONOURABLE MR. WEDNESDAY, THE 4TH

JUSTICE HAINEY DAY OF OCTOBER, 2017

IN THE MATTER OF THE COMPANIES' CREDITORS
ARRANGEMENT lCZ, R.S.C. 1985, c. C-36, AS AMENDED

AND IN THE MATTER OF A PLAN OF COMPROMISE OR
ARRANGEMENT OF SEARS CANADA INC., CORBEIL
ÉrEcrnrquE INC., s.L.H. TRANSIoRT INC., THE cur [NC.,
SEARS CONTACT SERVICES [NC., INITIUM LOGISTICS
SERVICES INC., INITIUM COMMERCE LABS INC., INITIUM
TRADING AND SOURCING CORP., SEARS FLOOR
COVERING CENTRES INC., 173470 CANADA INC., 2497089
ONTARIO [NC., 6988741CANADA [NC., 1OO117II CANADA
[NC., 1592580 ONTARIO LIMITED, 95504I ALBERTA LTD.,
4201531 CANADA INC., 168886 CANADA INC., AND 3339611
CANADA INC.
(each, an "Applicant", and collectively, the "Applicants")

APPROVAL AND VESTING ORDER_ LEASE SURRENDER AGREEMENT

SCARBOROUGH TOWN CENTRE (STORE #1308)

THIS MOTION, made by the Applicants, pursuant to the Companies' Creditors

Arrangement Act, R.S.C. 1985, c. c-36, as amended (the "CCAA") for an order, inter alia,

approving: the lease surrender and resiliation (the "Transaction") contemplated by a Lease

Surrender Agreement between Sears Canada Inc. ("Sears Canada"), as Tenant, and Scarborough

Town Centre Holdings Inc. (the "Landlord") as Landlord dated September 27,2017 (the "Lease

Surrendçr Agreement") and certain related relief, was heard this day at330 University Avenue,

Toronto, Ontario.

ON READING the Notice of Motion of the Applicants, the Affrdavit of Billy Wong sworn

on September 28,2017 including the exhibits thereto, and the o Report of FTI Consulting Canada

Inc., in its capacity as Monitor (the "Monitor"), filed, and on hearing the submissions of respective

)

)

)
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counsel for the Applicants, the Monitor, the Landlord, the DIP ABL Agent, the DIP Term Agent

and such other counsel as were present, no one else appearing although duly served as appears

from the Affidavit of Service of o sworn o,2017 , filed

SERVICE AND DEFINITIONS

l. THIS COURT ORDERS that the time for service of the Notice of Motion and the Motion

Record herein is hereby abridged and validated so that this Motion is properly returnable today

and hereby dispenses with further service thereof.

2. THIS COURT ORDERS that any capitalized term used and not defined herein shall have

the meaning ascribed thereto in the Amended and Restated Initial Order in these proceedings dated

June 22,2017 (the "Initial Order"), or in the Lease Surrender Agreement, as applicable.

APPROVAL OF THE LEASE SURRENDER AGREEMENT

3. THIS COURT ORDERS AND DECLARES that the entering into of the Transaction by

Sears Canada is hereby approved and ratified and that the execution of the Lease Surrender

Agreement by Sears Canada is hereby authorized, approved and ratified with such minor

amendments as Sears Canada (with the consent of the Monitor after consultation with the DIP

Lenders) and the Landlord may agree to in writing. Sears Canadais hereby authorized and directed

to take such additional steps and execute such additional documents as may be necessary or

desirable for the completion of the Transaction, including the surrender by Sears Canada of its

right, title and interest in and to the Leases and the Real Property Interests (each as defined in the

Lease Surrender Agreement) to the Landlord and the Monitor shall be authorized to take such

additional steps in furtherance of its responsibilities under the Lease Surrender Agreement and this

Order, and shall not incur any liability as a result thereof. The legal descriptions and applicable

land registry offices with respect to the Premises are as set out on Schedule "B" hereto.

4. THIS COURT ORDERS AND DECLARES that upon the delivery of a Monitor's

certificate to the Landlord substantially in the form attached as Schedule "4" hereto (the

"Monitor's Certificate"), all of Sears Canada's right, title and interest in and to the Leases and

the Real Property Interests shall be surrendered to the Landlord (with the Leases being resiliated)

free and clear of and from any and all security interests (whether contractual, statutory, or

otherwise), hypothecs, mortgages, trusts or deemed trusts (whether contractual, statutory, or
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otherwise), liens, executions, charges, or other financial or monetary claims, whether or not they

have attached or been perfected, registered or filed and whether secured, unsecured or otherwise

in respect of the Leases and the Real Property Interests (collectively, the "Claims"), including,

without limiting the generality of the foregoing:

(a) the Administration Charge, the FA Charge, the KERP Priority Charge, the

Directors' Priority Charge, the DIP ABL Lenders' Charge, the DIP Term Lenders'

Charge, the KERP Subordinated Charge and the Directors' Subordinated Charge

(as such terms are defined in the Initial Order) and any other charges hereafter

granted by this Court in these proceedings (collectively, the "CCAA Charges");

(b) all charges, security interests or claims evidenced by registrations pursuant to the

Personal Property Security Act (Ontario) or any other personal property registry

system; and

(c) those Claims listed on Schedule "B" hereto;

(all of which are collectively referred to as the "Encumbrances", which term shall not include the

Permitted Encumbrances listed on Schedule "C" hereto), and, for greater certainty, this Court

orders that all of the Claims and Encumbrances affecting or relating to the Leases, the Real

Property Interests, the Property and/or the Premises are hereby expunged and discharged as against

the Leases, the Real Property Interests, the Property and/or the Premises including the real or

immovable property identified in Schedule "8".

5. THIS COURT ORDERS that upon the registration in the applicable land registry offrce of

a certified copy of this Order in the manner prescribed by the applicable land registry offrce, the

applicable land registrar is hereby directed to specifically discharge, cancel, delete and expunge

from title to the applicable real or immovable property described in Schedule "B" all ofthe Claims

and Encumbrances listed in Schedule "8, hereto.

6. THIS COURT ORDERS that from and after the delivery of the Monitor's Certificate, all

Claims and Encumbrances shall attach to the net proceeds from the Transaction (the "Net

Proceeds"), with the same priority as they had with respect to the Leases, the Real Property

Interests, the Property andlor the Premises immediately prior to the Closing of the Transaction, as

if the Transaction had not been completed.
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7 . THIS COURT ORDERS that, to the extent that obligations remain owing by the Applicants

under the DIP ABL Credit Agreement or the DIP Term Credit Agreement, the Monitor be and is

hereby authorized and directed to distribute, on behalf of the Applicants, on the day of filing the

Monitor's Certificate or as soon as practicable thereafter, the Net Proceeds, subject to the

Construction Lien Claim Reserve (as defined below) to the DIP ABL Agent or the DIP Term

Agent, as applicable, in partial repayment of amounts then owing by the Applicants under the DIP

ABL Credit Agreement or the DIP Term Credit Agreement, as applicable (a "Distribution").

8. THIS COURT ORDERS that any Distribution made pursuant to this Order shall be and

shall be deemed to be made free and clear of all Claims and Encumbrances.

9. THIS COURT ORDERS that, notwithstanding:

(a) the pendency ofthese proceedings;

(b) any applications for a bankruptcy order now or hereafter issued pursuant to the

Banlcruptcy and Insolvency Act (Canada) in respect of any of the Applicants and

any bankruptcy order issued pursuant to any such applications; or

(c) any assignment in bankruptcy made in respect of any of the Applicants;

the distribution permitted by paragraph 7 above shall be binding on any trustee in bankruptcy or

receiver that may be appointed in respect of any of the Applicants and shall not be void or voidable

by creditors of any of the Applicants, nor shall it constitute nor be deemed to be a fraudulent

preference, assignment, fraudulent conveyance, transfer at undervalue, or other reviewable

transaction under the Banlvuptcy and Insolvency Act (Canada) or any other applicable federal or

provincial legislation, nor shall it constitute oppressive or unfairly prejudicial conduct pursuant to

any applicable federal or provincial legislation.

10. THIS COURT ORDERS that the Monitor shall hold back from any distributions of
proceeds as permitted hereundeÍ, 51,742,769.14, being the aggregate amounts claimed by the

holders of construction liens registered in respect of the Leases, the Real Property Interests, the

Property andlor the Premises (the "Construction Lien Claim Reserve"). The Construction Lien

Claim Reserve shall only be distributed on further Order of this Court. For greater certainty, the
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creation of the Construction Lien Claim Reserve does not in itself create, enhance, affect or impair

any rights of persons or parties in such funds.

I l. THIS COURT ORDERS that, if all obligations of the Applicants under the DIP ABL Credit

Agreement or the DIP Term Credit Agreement have been satisfied in full the Monitor shall be

entitled to retain the Net Proceeds or any remaining portion thereof, subject to the Construction

Lien Claim Reserve, on behalf of the Applicants to be dealt with by further Order of the Court.

12. THIS COURT ORDERS AND DIRECTS the Monitor to file with the Court a copy of the

Monitor's Certif,rcate, forthwith after delivery thereof in accordance with the terms of the Lease

Surrender Agreement.

13. THIS COURT ORDERS that subject to the terms of the Lease Surrender Agreement

nothing herein affects:

(a) the rights and obligations of Sears Canada and a contractual joint venture comprised

of Gordon Brothers Canada ULC, Merchant Retail Solutions ULC, Tiger Capital

Group, LLC and GA Retail Canada ULC (the "Agent") under the Amended and

Restated Agency Agreement between Sears Canada and the Agent dated July 12,

2017 and amended and restated on July 14,2017;

(b) the rights and obligations of Sears Canada and the Agent under the Amended and

Restated Consulting Agreement between Sears Canada and the Agent dated July

12,2017 and amended and restated on July 14,2017; and

(c) the terms of the Liquidation Sale Approval Order granted July 18, 2017 including

the Sale Guidelines attached as Schedule"A" thereto.

SEALING

14. THIS COURT ORDERS that Confidential Appendix "o" to the O Report of the

Monitor shall be and is hereby sealed, kept confidential and shall not form part of the public record

pending further Order of this Court.
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GENERAL PROVISIONS

15. THIS COURT ORDERS that, notwithstanding:

(a) the pendency ofthese proceedings;

(b) any applications for a bankruptcy order no\ry or hereafter issued pursuant to the

Banlvuptcy and Insolvency Act (Canada) in respect of any of the Applicants and

any bankruptcy order issued pursuant to any such applications; or

(c) any assignment in bankruptcy made in respect of any of the Applicants;

the surrender of the Leases and the Real Property Interests to the Landlord and the

resiliation of the Leases pursuant to this Order shall be binding on any trustee in bankruptcy

or receiver that may be appointed in respect of any of the Applicants and shall not be void

or voidable by creditors of any of the Applicants, nor shall it constitute nor be deemed to

be a fraudulent preference, assignment, fraudulent conveyance, transfer at undervalue, or

other reviewable transaction under the Bankruptcy and Insolvency Act (Canada) or any

other applicable federal or provincial legislation, nor shall it constitute oppressive or

unfairly prejudicial conduct pursuant to any applicable federal or provincial legislation.

16. THIS COURT ORDERS that this Order shall have full force and effect in all provinces

and territories in Canada.

17. THIS COURT HEREBY REQUESTS the aid and recognition of any Court, tribunal,

regulatory or administrative bodies, having jurisdiction in Canada or in the United States of

America, to give effect to this Order and to assist the Applicants, the Monitor and their respective

agents in carrying out the terms of this Order. All courts, tribunals, regulatory and administrative

bodies are hereby respectfully requested to make such orders and to provide such assistance to the

Applicants and to the Monitor, as an offrcer of this Court, as may be necessary or desirable to give

effect to this Order, to grant representative status to the Monitor in any foreign proceeding, or to

assist the Applicants and the Monitor and their respective agents in carrying out the terms of this

Order.
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SCHEDULE 664''

Court File No. CV-l7-11846-00CL

ONTARIO

SUPERIOR COURT OF JUSTICE

COMMERCIAL LIST

IN THE MATTER OF THE COMPANIES' CREDITORS
ARRANGEMENT,4CZ, R.S.C. 1985, c. C-36, AS AMENDED

AND IN THE MATTER OF A PLAN OF COMPROMISE OR
ARRANGEMENT OF SEARS CANADA INC., CORBEIL
ÉrncrruquE INC., s.L.H. TRANSIORT INC., THE cur INC.,
SEARS CONTACT SERVICES [NC., INITIUM LOGISTICS
SERVICES [NC., INITIUM COMMERCE LABS INC.,INITIUM
TRADING AND SOURCING CORP., SEARS FLOOR
COVERING CENTRES INC., T73470 CANADA TNC., 2497089
ONTARIO INC., 6988741CANADA INC., 1OOII711 CANADA
TNC., 1592580 ONTARIO LIMITED, 955041 ALBERTA LTD.,
42OI53I CANADA INC., 168886 CANADA [NC., AND 3339611
CANADA INC.
(each, an "Applicnnt", and collectively, the "Applicants")

MONITOR'S CERTIF'ICATE
RECITALS

A. All undefined terms in this Monitor's Certificate have the meanings ascribed to them in the

Order of the Court dated a,2017 (the "Approval and Vesting Order") approving the Lease

Surrender Agreement between Sears Canada Inc. ("Sears Canada"), as Tenant, and Scarborough

Town Centre Holdings Inc. (the "Landlord") as Landlord dated September 27,2017 (the "Lease

Surrender Agreement"), a copy of which is attached as Exhibit A to the Affrdavit of Billy Wong

dated September 28, 2017 .

B. Pursuant to the Approval and Vesting Order the Court approved the Lease Surrender

Agreement and provided for the surrender to the Landlord of Sears Canada's right, title and interest

in and to the Leases and the Real Property Interests (as defined in the Lease Surrender Agreement),

which surrender is to be effective with respect to the Leases and the Real Property Interests upon

the delivery by the Monitor to the Landlord and Sears Canada of a certificate confirming that (i)

the conditions to Closing as set out in sections 7 .l , 7 .2 and 7 .3 of the Lease Surrender Agreement
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have been satisfied or waived by the Landlord and Sears Canada, as applicable, and (ii) the

Surrender Consideration and any Taxes payable (each as defined in the Lease Surrender

Agreement) to Sears Canada that are not self-assessed and remitted by the Landlord have been

received by the Monitor.

THE MONITOR CERTIFIES the following:

1. The conditions to Closing as set out in sections 7.1,7.2 and7.3 of the Lease Surrender

Agreement have been satisfied or waived by the Landlord and Sears Canada, as applicable; and

2. The Surrender Consideration and any Taxes payable to Sears Canada that are not self-

assessed and remitted by the Landlord have been received by the Monitor.

This Monitor's Certificate was delivered by the Monitor at [TIME] on

IDArE].

FTI CONSULTING CANADA INC., in its
capacity as Court-appointed Monitor of Sears
Canada Inc., et al. and not in its personal or
corporate capacity

Per:

Name:

Title:
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SCHEDULE TúB''

No. Location/
Address

Province Land
Registry

Offïce

Legal Description Encumbrances to be Expunged/
Deleted

300 Borough
Drive,
Scarborough

ON LRO
No. 66
(Toronto

)

PrN 06000-0287 (LT)

BLOCKSM&.,NPLAN
66M1410...T/W R.O.V/.
OVER PT LOT 24, CON 2,
PT 2 66R1261...S/T EASE.
AS rN A71301...T/W R.O.V/.
OVER BLKS AX, DX, FX,
GX, HX, KX, LX, OX, PX,
QX, RX, TX, AS rN A322822
AND BLKS EX, JX, SX, UX
AS IN 4322823 AND
434428T AS AMENDED BY
C754OO1...SUBJECT TO
COVENANTS AS IN
A365838...5/T EASE AND
COVENANT AS IN
4387102... S/T RIGHT,
EASE AND COVENANT AS
IN A652794...51T EASE,
COVENANT &,

RESTRICTION AS IN
c1ss633 (FOR PARTTAL
DELETION OF EASEMENT
clss633 SEE C742395)
..SCARBOROUGH , CITY
OF TORONTO

a. Instrument No. 1^T4620014
registered July 6, 2017 being a

construction lien in favour of
152610 Canada Inc. in the amount
of $988,747.40

b. Instrument No. AT4623148
registered July 10, 2017 beng a

construction lien in favour of
Abbarch Architecture Inc. in the
amount of $99,359.94

c, Instrument No. 1^T4623801
registered July ll, 2017 being a
construction lien in favour of
Cþmark Construction and
Drywall Inc. in the amount of
$128,301.33

d. Instrument No. AT4640337
registered July 28, 2017 being a
construction lien in favour of
Nelnor Construction, a division of
Décor Craft Inc. in the amount of
$87,000.00

e. Instrument No. 4T4643739
registered August 1,2017 being a
construction lien in favour of
9241582 Canada Inc. in the amount
of $235,586.02

f. Instrument No. AT4656477
registered August 16,2017 being a
construction lien in favour of
Industrial Floor Systems Corp. in
the amount of 5203,774.15

g. Instrument No. 4T4676578
registered September 8, 2017 being
a certificate of action in favour of
152610 Canada Inc. perfecting the
construction lien registered on July
6, 2017 as Instrument No.
/.T4620014

h. Instrument No. 4T4681133
registered September 14, 2017
being a certificate of action in
favour of Abbarch Architecture Inc,
perfecting the construction lien
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No Location/
Address

Province Land
Registry

Office

Legal Description Encumbrances to be Expunged/
Deleted

registered on July 10, 2017 as

Instrument No. 4T4623 148

i. Instrument No. AT4683400
registered September 18, 2017
being a certificate of action in
favour of Citymark Construction
and Drywall Ltd. perfecting the
construction lien registered on July
I l, 2017 as Instrument No.
/.T4623801

j. Instrument No. 4T4684086
registered September 19, 2017
being a certificate of action in
favour of Nelnor Construction, a
division of Décor Craft Inc.
perfecting the construction lien
registered on July 28, 2017 as

Instrument No. 4T46403 3 7

k. Instrument No. 4T4688184
registered September 22, 2017
being a certif,icate of action in
favour of Industrial Floor Systems
Corp. perfecting the construction
lien registered on August 16,2017
as Instrument No. 4T4656477

1, Instrument No. 4461974 registered
November 12, 1974 being a Notice
of Sublease in favour of Simpsons,
Limited

m. Instrument No. 4824056 registered
December 17, 1979 being a Notice
of Agreement with Simpson
Limited

r1. Instrument No. C735864 registcred
September 26, l99l being aÍl
Application to Change Name-
Instrument re Simpsons Limited re
Nos. 4461974 and A60l5M

o. Instrument No. C735865 registered
September 26, l99l being an
Agreement between Simpsons
Limited and Hudson's Bay
Company
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SCHEDULE '(C"
PERMITTED ENCUMBRANCES

"Permitted Encumbrances" means, collectively: (a) any Encumbrances encumbering the
freehold or other ownership interest in the Property or any other interest in the Property of the
Landlord, but excludes any Encumbrances solely encumbering the Tenant's leasehold interest in
and to any Property situated outside of the Province of Québec on which the Premises are located
or the rights of the Tenant as lessee under the Leases; (b) Encumbrances resulting from the
Landlord's actions or omissions; and (c) the items identified in Schedule "J" ofthe Lease Surrender
Agreement; provided however that, for greater certainty, "Permitted Encumbrances" shall not
include any of the Construction Liens.
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IN THE MATTER OF the Conpaníes' Credilors Arrøngement Act, R.S.C. 1985, c. C-36, as amended Court File No: CV-¡7-ll g46-00CL

AND IN THE MATTER OF A PLA¡I OF COMPROII'IISE OR ARRANGEMENT OF SEARS CANADA INC., cORBEIL ÉLECTRIeUE INC., S.L.H. TRANSpORTINc'' THE CUT INC., SEARS CONTACT SERVICES INC.,INITIUM LOGISTICS SERVICES INC.,INITruM COMMERCE LABS INC., INITIUM TRADING ANDsouRcING CORP., SEARS FLOOR COVERTNG CENTRES rNC., 173470 CANADA INC.,2497089 ONTARTO INC., 6I8874|CANADA rNC.,10011711 CANADAINC.' 1592580 ONTARTO LINtrTED,95504l ALBERTA LTD.,4201531CANADA INC.,168886 CANADA INC., AND 3339611 CANADA INC.

Applicants

Ontario

SUPERIOR COI]RT OF JUSTICE
COMMERCIAL LIST

Proceeding commenced at Toronto

MOTION RECORD OF THE APPLICANTS
(Motion for Approval of Lease Surrender Agreement with

Scarborough Town Centre Holdings Inc.
Scarborough Town Centre Store (Store #1308)

returnable October 4, 2017)

osLE& ITOSKIN & HARCOURT LLP
Box 50, I First Canadian Place
Toronto, ON M5X lB8

Marc Wasserman LSUC# 44066M
Tel: 416.862.4908

Jeremy Dacks LSUC# 41851R
Tel: 416.862.4923

Tracy Sandler LSUC# 32443N
Tel: 416.862.5890

Karin Sachar LSUC# 599448
Tel: 416.862.5949

Lawyers for the Applicants




