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Most Negative Treattnent: Check subsequent history and related treatments

2oqSCC 35,2014 CSCgS

Supreme Court of Canada

Bombardier inc. c. Union Carbide Canada inc

2014 CarswellQue 36oo; 2014 CarswellQue 36or, 2oq SCC 35,2or4 CSC 35, lzot+l r S.C.R. 8oo,

lzor+l S.C.J. No. SS,2Sg A.C.W.S. (Sd) g+r, 373 D.L.R. (4th) 626,457 N.R. 279,55 C.P'C. (Zth) i

Union Carbide Canada Inc. and Dow Chernical Canada Inc. (now
known as Dow Chemical Canada ULC), Appellants and Bombard.ier

Inc., Bombardier Recreational Products Inc. andAllianz Global
Risks US Insurance Company, Respondents andAttorney General

of British Columbia andArbitration Place Inc., Interveners

Mclachlin C.J.C., LeBel, Rothstein, Cromwell, Moldaver, Karakatsanis, Wagner JJ.

Heard: December 11, 2013

Judgment: May 8, zor4
Docket:35oo8

Counsel: Richard A. Hinse, Robert W. Mason, Dominique Vallidres, for Appellants

Martin F. Sheehan, St6phanie Lavall6e, for Respondents

Jonathan Eades, Mark Witten, for Intervener, Attorney General of British Columbia

William C. McDowell, Kaitlyn Pentney, for Intervener, Arbitration Place INc.

Subject: Civil Practice and Procedure; Contracts; Evidence; International

Related Abridgment Classifi cations

Civil practice and procedure

XVI Disposition without trial
XVI.7 Settlement

XVL7.c Enforcement of terms

Contracts
IX Performance or breach

IX.9 Miscellaneous

Heatlnote

Contracts --- Performance or breach - Miscellaneous

Following consumer complaints concerning tanks supplied by D, B commenced action for damages against D - Parties

agreecl to private mediation, and standard mediation agreement containing confidentiality clause was signed - D

submitted settlement offer. which was accepted by B - However, parties subsequently disagreed on scope of release -
D failed to send discussed settlement amount and B filed motion for homologation of transaction in Superior Court -
D brought motion to strike out allegations contained in six paragraphs of n.rotion for homologation on ground that they

referred to events that had taken place in course of nrediation process, which violated confidentiality clause in mediation

agreelnent - Trial judge granted motion to strike in part and B appealed - Court of Appeal held that when rnediation

has resulted in agreement, communications made in course of mediation process cease to be privileged and held that

settlement privilege did not prevent party from producing evidence of confidential communications in order to prove

existence of disputed settlentent agreement - D appealed - Appeal disn.rissed - Nature of contract, circumstances in

which it was formed and contract as whole revealed that parties did not intend to disregard usual rule that settlement

privilege can be dispensed with in order to prove terms of settlement - There was tro evidence that parties thought they

were deviating from settlement privilege that usually applies to mediation when they signed agreetnent - Therefore,
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mediation contract did not preclude parties from producing evidence of communications made in course of mediation
process in order to prove terms of settlement.

Civil practice and procedure -- Disposition without trial - Settlernent - Enforcement of tenns

Following consumer complaints concerning tanks supplied by D, B commenced action for damages against D - Parties

agreed to private mediation, and standard mediation agreenent containing confidentiality clause was signed - D
submitted settlement offer, which was accepted by B - However, parties subsequently disagreed on scope of release -D failed to send discussed settlement amount and B filed motion for homologation of transaction in Superior Court -
D brought motion to strike out allegations contained in six paragraphs of motion for homologation on ground that they
referred to events that had taken place in course of mediation process, which violated confidentiality clause in mediation
agreement - Trial judge granted motion to strike in part and B appealed - Court of Appeal held that when mediation
has resttlted in agreement, comnrunications made in course of mediation process cease to be privileged and held that
settlement privilege did not prevent party from prodtrcing evidence of confidential communications in order to prove

existence of disputed settlement agreement - D appealed - Appeal dismissed - Nature of contract, circumstances in
which it was formed and contract as whole revealed that parties did not intend to disregard usual mle that settlement
privilege can be dispensed with in order to prove terms of settlement - There was no evidence that parties thought they

were deviating from settlement privilege that usually applies to mediation when they signed agreement - Therefore,
mediation contract did not preclude parties from producing evidence of communications made in conrse of nrediation
process in order to prove terms of settlelnent.

Contrats -- Ex6cution ou ddfaut d'ex6cution - Divers
A la suite de plaintes des consommatettrs concernant les rdservoirs fournis par D, B a intent6 contre D une action en

dommages-int6r6ts - Parties ont convenu d'une m6diation priv6e et ont sign6 une entente type de nr6diation, laquelle
renfermait une clause de confidentialit6 - D a soumis une offre de rdglenrent que B a accept6e - Toutefois, par la
suite, les parties ne se sont pas entendues sur la port6e de la quittance - 

p n'4 pas envoy6 le montant du rdglement qui
avait fait I'objet de discussions et B a d6pos6 devant la Cour sup€rieure nne requ6te en homologation du rdglement -D a d6pos6 une requ6te en radiation des all6gations contenues dans six paragraphes de la requ6te en homologation an

motif qu'elles faisaient 6tat du d6roulement de la m6diation, en violation de la clause de confidentialit6 contenue dans

I'entente de m6diation - Juge de premidre instance a accord6 la requ6te en radiation en parlie et B a interjet6 appel

- Cour d'appel a estim6 que les communications faites au cours de la m6diation cessent d'6tre plivil6gi6es lorsqu'elles

ont conduit A une entente et a conclu que le privildge relatif aux rdglements n'ernp6chait pas une partie de produire des

communications confidentielles afin de faire la preuve de I'existence d'une entente de rdglement contest6e - D a form6
un pourvoi - Pourvoi rejet6 - Natnre du contrat, les circonstances dans iesquelles il a 6t6 conclu, ainsi que le contrat
dans son ensemble r6v6laient que les parties n'avaient pas I'intention de passer outre i la rdgle habituelle voulant que le
privildge relatif aux rdglements soit 6cart6 afin de faire la prellve des modalit6s d'un rdglement - Rien n'indiquait que

les parties, au moment de signer I'entente, estimaient qu'elles 6cartaient le privildge relatif aux rdglements qui s'applique
habituellement - Par cons6quent, le contrat de nr6diation n'avait pas pour effet d'emp6cher les parties de produire en

preuve les communications faites au cours de la m6diation afin de faire la prenve des modalit6s d'un rdglement.
Proc6dure civile -- Jugement rendu sans procds - Rdglenrent - Enforcement of terms

A la suite de plaintes des consommateurs concernant les r6servoirs fournis par D, B a intent6 contre D une action en

dommages-int6rOts - Parties ont convenu d'nne m6diation priv6e et ont sign6 une entente type de m6diation, laquelle
renfermait une clause de confidentialit6 - D a soumis une offre de rdglement que B a accept€e - Toutefois, par la
suite, les parties ne se sont pas entendues sur la port6e de la quittance - | n'4 pas envoy6 le montant du rdglement qui
avait fait I'objet de discussions et B a d6pos6 devant la Cour sup6rieure nne requdte en homologation du rdglement -D a d6pos6 nne requ€te en radiation des all6gations contenues dans six paragraphes de la requdte en homologation an

motif qu'elles faisaient 6tat du d6roulernent de la m6diation, en violation de la clanse de confidentialit6 contenue dans

I'entente de m6diation - Juge de premidre instance a accord6 la requ6te en radiation en partie et B a interjet6 appel

- Cour d'appel a estim6 que les cornmnnications faites au colrrs de la rn6diation cessent d'6tre privil6gi6es lorsqu'elles
ont conduit i une entente et a conclu que le privildge relatif aux rdglenrents n'empdchait pas une partie de produire des

conrmunications confidentielles afln de faire la preuve de I'existence d'une entente de rdglement contest6e - D a form6
un pourvoi - Pourvoi rejet6 - Nature du contrat, Ies circonstances dans lesquelles il a 6t6 conclu, ainsi que le contrat
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dans son ensemble r6v6laient que les parties n'avaient pas I'intention de passer outre i la rdgle habituelle voulant que le

privildge relatif aux rdglements soit 6cart6 afin de faire la preuvs des modalitds d'un rdglement - Rien n'indiquait que

les parties, au rnoment de signer I'entente, estimaient qu'elles 6cartaient le privildge relatif aux rdglements qui s'applique

habituellement - Par consequent, le contrat de mddiation n'avait pas pour effet d'empEcher les parties de produire en

preuve les conrmunications faites au cours de la m6diation afin de faire la preuve des nrodalit6s d'un rdglement.

D mannfactured and distributed gas tanks for personal watercraft while B manufactured and distributed personal

watercraft. A dispute arose over the fitness of the gas tanks as a result of consumer complaints. B claimed that the tanks

supplied by D were unfit for the use for which they had been intended and commenced an action for damages against D in

Montreal, in the Quebec Superior Court. The parties agreed to pr-ivate mediation, and a standard mediation agreement

containing a confidentiality clause was signed. D submitted a settletnent offer, which was accepted by B. However, the

parties subsequently disagreed on the scope of the release. D considered this to be a global settlenrent involving any

gas tank models, and B replied that the settlement was for the Montreal litigation only. D failed to send the discussed

settlernent arnount and B then filed a motion for homologation of the transaction in the Superior Court. D brought a

motion to strike out the allegations contained in six paragraphs of the motion for homologation on the ground that they

referred to events that had taken place in the course of the mediation process, which violated the confidentiality clause

in the mediation agreement. The trialjudge granted D's motion to strike in part, ordering that four of the six allegations

be struck because they referred to discussions that had occurred or submissions that had been made in the context of
the mediation. B appealed.

The Court of Appeal held that when mediation has resuited in an agreement, communications made in the course of
the mediation process cease to be privileged and held that settlernent privilege did not prevent a party from producing

evidence of confidential communications in order to prove the existence of a disputed settlement agreement. Accordingly,

the Court of Appeal allowed the appeal, and D appealed.

Helil: The appeal was dismissed.

Per Wagner J. (Mclachlin C.J.C., LeBel, Rothstein, Cromwell, Moldaver, Karakatsanis JJ. concurring): At common

law, settlement privilege is a rule of evidence that protects communications exchanged by parties as they try to settle a

dispute. However, a communication that has led to a settlement will cease to be privileged if disclosing it is necessary

in order to prove the existence or the scope of the settlement. Both the common law privilege and this exception to it
form part of the civil law of Quebec.
On the other hand, a confidentiality clause is a binding agreement. It should be noted that the mere fact of signing

a mediation agreement that contains a confidentiality clause does not autonratically displace the privilege and the

exceptions to it. To produce such a result, its terms must be clear.

Here, the nature of the contract, the circumstances in which it was formed and the contract as a whole revealed that the

parties did not intend to disregard the usnal rule that settlement privilege can be dispensed with in order to prove the

terms of a settlement. The mediation agreement was a standard form contract provided by the mediator, and neither

party amended it or added any provisions relating to confidentiality. There was no evidence that the parties thought they

were deviating from the settlement privilege that usually applies to mediation when they signed the agreement. Therefore,

the mediation contract did not preclude the parties fronr prodncing evidence of communications made in the course of
the mediation process in order to prove the terms of a settlement.

D fabriquait et distribuait des r6servoirs i carburant pour motomarines tandis que B fabriquait et distribuait des

motonrarines. Des plaintes des consommateurs 6taient 2r I'origine d'un diff6rend au sujet du caractdre appropri6 des

r6servoirs. B affinnait que des r6servoirs fournis par D dtaient impropres i l'usage auquel ils 6taient destin6s et a intent6

contre D une action en dommages-int6r6ts devant la Cour sup6rieure du Qu6bec ir Montr6al. Les parties ont convenu

d'une m6diation priv6e et ont signe une entente type de m6diation, laquelle renfermait ttne clause de confidentialit6.

D a soumis une offre de rdglement que B a accept6e. Toutefois, par la suite, les parties ne se sont pas entendues

sur la port6e de la quittance. D consid6rait que le montaut offert visait un rdglement global relativement ir tous les

moddles de r6servoirs d carburant et B a r6pliqu6 que le rdglenrent visait uniquement la poursuite engag6e 2r Montrdal.

D n'a pas envoy6 le montant du rdglement qui avait fait l'objet de discussions et B a d6pos€ devant la Cour supdrieure

une requOte en homologation du rdglement. D a d6pos6 une requ6te en radiation des all6gations contenues dans six

paragraphes de la requOte en homologation an motif qu'elles faisaient 6tat du d6roulement de la m6diation, en violation
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de la clause de confidentialit6 contenue dans I'entente de m6diation. La juge de premidre instance a accord6 la requ6te en

radiation en partie et a ordonn6 que quatre des six all6gations soient radi6es parce qu'elles portaient sur les discussions

et communications 6chang6es dans le cadre de la m6diation. B a interjet6 appel.

La Cour d'appel a estim6 que les communications faites au cours de la nr6diation cessent d'6tre privil6gi6es lorsqu'elles

ont conduit i une entente et a conclu que le privildge relatif aux rdglements n'emp€chait pas une partie de produire des

communications confidentielles afin de faire la preuve de I'existence d'nne entente de rdglement contest6e. Aussi, la Cour

d'appel a accueilli I'appel, et D a form6 un pourvoi.

Arr0t: Le pourvoi a 6t6 rejet6.

Wagner, J. (Mclachlin, J.C.C., LeBel, Rothstein, Clomwell, Moldaver, Karakatsanis, JJ., souscrivant i. son opinion) :

En common law, le privildge relatif aux rdglernents est une rdgle de preuve qui protdge les communications 6chang6es

entre des parties qui tentent de r6gler un diff6rend. Toutefois, une communication qui a conduit i un rdglement cesse

d'€tre privil6gi6e si sa divulgation est n6cessaire pour prouver I'existence ou la port6e du rdglement. Ce privildge de la

common law et son exception font partie du droit civil du Qu6bec.
D'un autre c6t6, une clause de confidentialit6 est une entente ex6cutoire. Il est important de noter que le simple fait de

signer une entente de m6diation assortie d'une clause de confidentialit6 n'6carte pas automatiquement le privildge et ses

exceptions. Pour arriver d un tel r6sultat, la clause doit I'exprimer clairement.

En I'espdce, la nature du contrat, les circonstances dans lesquelles il a 6t6 conclu, ainsi que le contrat dans son ensemble

r6v6laient que les parties n'avaient pas I'intention de passer outre d la regle habituelle voulant que le privildge relatif
aux rdglements soit 6cart6 afin de faire la preuve des modalit6s d'un rdglement. L'entente de mddiation consistait en

un contrat type fourni par le m6diateur et ni I'une ni l'autre des parties ne I'a modifi6 ni n'y a ajout6 des dispositions

concernant la confidentialit6. Rien n'indiquait que les parties, au moment de signer I'entente, estimaient qu'elles 6cartaient

le privildge relatif aux rdglements qui s'applique habituellement. Par cons6quent, le contr-at de m6diation n'avait pas pour
effet d'empdcher les parties de produire en preuve les communications faites au cours de la m6diation afin de faire la

preuve des modalit6s d'un rdglement.
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Archambault c. Canacla (Agence clu Revenu) (2013), 365 D.L.R. (4th) 535, 2013 SCC 65,2A13 CarswellQue 11299,
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Words and phrases consiilereil:

confidentiality

Confidentiality is often described as one of the factors that induce parties to opt for mediation (J. Thibault, Les procidures
de riglement amiable des liliges au Caneda (2000), at para. 197), and as one of the benefits of mediation (M. P. Silver,

Mediation and Negotiation: Representing Your Clients (2001), at p. 82).

confidentiality clause

[A confidentiality clause] is a binding agreement.

mediation

Mediation is one of several forms of alternative dispute resolution that are available to parties in a legal dispute. It
is defined by D. W. Glaholt and M. Rotterdam in The Law oJ'ADR in Canada: An Intro&tctory Guide (2011) as "a
collaborative and strictly confidential process in which parties contract with a neutral, referred to as a mediator, to assist

them in settling their dispute" (p. l0).

settlement privilege

Settlement privilege is a conmon law rule of evidence that protects comnlunications exchanged by parties as they try to
settle a dispute. Sometimes called the "without prejudice" rule, it enables parties to participate in settlement negotiations
without fear that information they disclose will be used against them in litigation.
Termes et locutions cit6s:

Confiilentialit6

[La confidentialitE] est (...) souvent consid6r6e comme l'un des facteurs qui incitent les gens i recourir ir la m6diation
(J. Thibault, Les procddnres de rdglement mniable des litiges au Canada (2000), par.197) et I'un de ses avantages (M. P.

Silver, Mediation and Negotiation : Representing Your Clients (2001), p. 82).

clause de confidentialit6

[Une clause de confidentialit6] est une entente ex6cutoire (...)

m6diation

Dans The Law of ADR in Canada: An Introductory Guide (2011), D. W. Glaholt et M. Rotterdam d6finissent lam6diation
comme suit : [TRADUCTION] (< un processlrs de collaboration strictement confidentiel dans le cadre duquel les parties
conclnent un contrat avec une personne neutre, en I'occurrence un m6diateur, qui les aidera ir r6gler leur diff6rend > (p.

1 0).

privilige relatif aux riglements
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En common law, le privildge relatif aux rdglements est une regle de preuve qtti protdge les communications 6chang6es entre

des parties qui tentent de r6gler un diff6rend. Parfois appel6 la rdgle des communications faites < sous toutes r6serves >>, le

privildge pennet aux parties de prendre part A des n6gociations en vue d'un rdglement sans crainte que les renseignements

qu'elles divulguent soient utilis6s ir leur detriment dans un litige ult6rieur.

APPEAL by supplier from decision allowing manufacturer to allege information pertaining to out-of-court settlement

in its pleadings.

POURVOI form6 par un fournisseur i I'encontre d'une d6cision permettaltt ir un fabricant d'all6guer des reuseignemeuts

concernant une transaction dans des proc6dures 6crites.

Wagner "L (Mclachlin C.J.C., LeBel, Rothstein, Cromwell, Moldaver and Karakatsanis JJ. concurring):

I. Introduction

I This Cogrt recently conf,rrmed the vital importance of the role played by settlement privilege in promoting the

settlement of disputes and improving access to justice: Saltle OJJ.shore Energy htc. v. Ameron International Corp., 2013

SCC 37, l20l3l2 S.C.R. 623 (S.C.C.). Settlement privilege is a common law evidentiary rule that applies to settlement

negotiations regardless of whether the parties have expressly invoked it. This privilege is not the only tool available to

parties, however, as parties like the appellants and the respondents in the case at bar often sign mediation agreements

that provide for the confidentiality of commnnications made in the course of the mediation process.

2 This case concerns the interaction between these two protections: confidentiality of communications provided for

in a private mediatiol contract, and the common law settlement privilege. More specifically, it relates to a conrmon law

exception to settlement privilege that applies where a party seeks to prove the existence or the scope of a settlement.

At issue is whether a mediation contract with an absolute confidentiality clause displaces the common law settlement

privilege, including this exception, thereby foreclosing parties from proving the terms of a settlement.

3 Ironically, both the appellants and the respondents argue that the Court's answer could negatively affect the

development of mediation in Canada, either by undermining its confidential natnre or by frustrating its main objectives.

I disagree. I reach this decision bearing in mind the overriding benefit to the public of promoting the out-of-court

settlement of disputes regardless of the legal means etnployed to reach a given settlement. For the reasons that follow,

I find that parties are at liberty to sign mediation contracts under which the plotection of confidentiality is different

from the common law protection. This enables parties to secure the safeguards they deem important and fosters the

free and frank negotiation of settlements, thereby serving the same purpose as settlement privilege: the promotion of

settlements. However, I reject the presumption that a confidentiality clause in a mediation agreement automatically

displaces settlement privilege, and more specifically the exceptions to that privilege that exist at common law. The

exceptions to settlement privilege have been developed for public policy reasons, and they exist to further the overall

purpose of the privilege. A rnediation contract will not deprive parties of the ability to prove the terms of a settlement

by producing evidence of comnrunications made in the mediation context unless a court finds, applying the appropriate

rules of contractnal interpretation, that that is the intended effect of the agreement.

4 Because this dispute arose in Quebec, Quebec contract law applies. I find that although it was open to the parties

to contract out of the exception to settlement privilege, they did not do so. They therelore retain their right to produce

evidence of commnnications made in the mediation context in order to prove the terms of their settlement. I would affirm

the Court of Appeal's decision, albeit for different reasons.

II. Facts

5 The parties are entangled in a decades-long, rnulti-million dollal civil suit about defectivb gas tanks used on Sea-

Doo personal watercraft. The appellants, Dow Chemical Canada Inc. and Union Carbide Canada Inc., trow ktrown
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as Dow Chemical Canada ULC ("Dow Chemical"), manufacture and distribute gas tanks for personal watercraft. The

respondent Bombardier Inc. manufactured and distributed Sea-Doo personal watercraft before selling its recreational

products division to the respondent Bornbardier Recleational Products Inc. fointly, "Bombardier"). A dispute arose

over the fitness of the gas tanks as a result of consumer complaints.

6 This appeal lesults from an allegation by Bonrbardier that two ga$ tank models supplied by Dow Chemical were

unfit for the use for which they had been intended. More specifically, Bombardier alleged that the material used and

reconmended by Dow Chemical for the gas tarlks had been cracking and that this had in some cases caused explosions

as a result of which owners and users of the watercraft had suffered property damage aud bodily injury. Bombardier
recalled the watercraft equipped with the gas tanks in question in 1991,1998 and 2003, and it has been sued by a number
of consumers.

7 In March 2000, Bombardier Inc. commenced an action against Union Carbide Canada Inc. in the Quebec Superior
Court (file No. 500-05-056325^002) for $9,980,612.07 in damages. Dow Chemical Canada Inc. was subsequently added

as a defendant, as a result of its merger with Union Carbide. They filed their defence to the action on May 6, 2003. On

May 29,2007, Bombardier Inc. amended the declaration to add Bombardier Recreational Products Inc., which had since

acquired its recreational products division, and Allianz Global Risks US Insurance Company as co-plaintiffs (Allianz is

also a respondent to this appeal). In this amended declaration, the amount of the claim was raised to $30,019,505, and

an additional claim for 51,786,445.23 was made on behalf of Allianz. Finally, on or about July 31, 2008, Dow Chemical

filed an amended defence.

8 Bombaldier claimed three separate amounts: (1) $15,153,394 for the cost of the safety recall campaigns; (2)

$13,474,142 for the cost of settlements with and lawsuits by consnmers for damage and injuries caused by the gas tanks;

and (3) $1,391,969 for other costs incurred by Bombardier.

9 After signing a joint list of admissions on the value of the claims, the parties agreed to private mediation to be

conducted in Montr6al by lawyer Max Mendelsohn. On April 26,2011, before the mediation commenced, a standard

mediation agreement was signed. It contained the following clanse regarding the confidentiality of the process:

2. Anything which transpires in the Mediation will be confidential. In this regard, and without limitation:

(a) Nothing which transpires in the Mediation will be alleged, referred to or sought to be put into evidence

in any proceeding;

(b) No statement made or document produced in the Mediation will become subject to discovery, compellable

as evidence or admissible into evidence in any proceeding, as a result of having been made or produced in the

Mediation; however, nothing will prohibit a party from using, in judicial or other proceedings, a document

which has been divulged in the course of the Mediation and which it would otherwise be entitled to produce;

(c) The recollections, documents and work product of the Mediator will be confidential and not subject to
disclosure or compellable as evidence in any proceeding.

l0 The agreement also contained a clause regarding the mediator's role

4. The Mediator will have no decision-making power, but will merely assist the parties in attempting to arrive at

a settlement of their dispute.

11 At the mediation session on April 21 ,2011, Dow Chemical submitted a settlement offer for $7 million. Counsel

for Bombardier asked Dow Chemical to keep this offer open for 30 days, as he had to ask his client for instructions,
and Dow Chemical agreed to do so. On May 17,2011, before the 30 days expired, counsel indicated to Dow Chemical

that Bombardier was accepting the offer:

a.
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My clients, BRP, Bonrbardier and Allianz have given me instructions to accept Dow Chemical's offer to settle the

above-mentioned case for an amount of CAN$ 7 million in capital, interest and costs.

I would ask that you request a check from your client to the order of Fasken Martineau in trust at your earliest

colvenience or have the amount wired to our trust account using the following coordinates.

In the meantime, I will prepare a draft release that I will forward to you very shortly. Of course, Fasken Martineau

will undertake to hold the sums until the release documents have been signed and returned to Lavery.

12 Two days later, on May 19, 2011, counsel for Dow Chemical emailed counsel for Bombardier, stating that his client

considered this to be a global settlement amonnt. Dow Chemical thus wanted Bombardier to sign a release absolving it
of liability in any future litigation not only in Quebec and with respect to the two gas tank models at issue, but anywhere

in the world and involving any gas tank models:

It is my client's expectation that this settlement will put an end to all present and future litigation arising out of any

fuel tanks sgpplied to Bombardier, BRP et al by Wedco, Union Carbide and Dow Chemicals et al. My client realizes

that it nray be conceivably named as a co-defendant with your client in mattels arising out of one of the fuel tanks

delivered, but expects that the settlement docun'rent will be clear so that neither party would institute a warranty or

third party proceedings against the other. It is my client's feeling that litigation with respect to fuel tanks supplied by

Wedco, Union Carbide, Dow Chemicals et al has been going on long enough and has proven to be very expensive

for both parties and it wants to put an end to the dispute once and for all.

l3 After a short follow-up email from Dow Chemical's counsel on June 1,2011, counsel for Bombardier replied, on

June 6, 2011, that the settlement amount was for the Montr€al litigation only. His email also detailed further courses

of action:

As yoq well know, the object of the discussions at the mediation and the offer that Dow presented at that time never

encompassed the type of release referred to in your e-mail of May 19th. The numbers exchanged were always based

on the claim before the Superior court of the district of Montreal and the third party claims covered by that action.

These were limited to existing claims at the tinre the admissions were made and no other....

I therefore enclose a release that reflects the scope of your offer and our binding acceptance. For the pnrpose of

buying the peace, BRP has agreed to extend the release to any exi[s]ting or potential claims involving 109 and 183

tanks manufactured by Wedco regardless of whether or not they existed at the time the admissions were made.

However, they will not go so far as to settle existing or potential claims for fuel tanks that are not the object of

the Montreal litigation.

It appears to me we now have 3 choices:

l) Dow significantlv increases its offer to cover the release it now wants;

2) We settle the Montreal action and attempt to settle the other existing and potential claims you now want to

settle (with or without the assistance of a mediator), If you wish to go this latter route I suggest Dow obtain

settlement authority before we engage in the process to avoid a take it or leave position as occurred last time

around.

3) Dow refgses to settle and BRP will either a) continue the suit or b) decide to file an homologation action.

[Emphasis in original.]

ii
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14 On June 14,201l, counsel for Bombardier sent counsel for Dow Chemical a demand letter for payment of the $7

million settlement amount. Counsel for Dow Chemical replied on June 16,2011, reiterating their position on the release

sought by their client:

Your clients were fully aware of the nature of the release that our clients required and at no time suggested that they

would provide a narrower release. Ifyour clients are not prepared to grant the release that we have outlined to you,

then no payment will be forthcoming and any proceedings will be contested.

I remind you of the conf'iderrtiality provisions of the mediation agreement signed by yourself on your own behalf

and on behalf of your clients on April 26,2011 . Any attempt to violate the confidentiality of what transpired in the

mediation will be met with the appropriate proceedings.

15 Counsel for Bombardier replied to that letter on June 29, 2011, stating that they would proceed by filing a motion
if they did not receive the payment:

We understand that your client is no longer willing to abide by the agreenent that was reached in the above-

mentioned matter.

As such, unless Dow Chemical revisits its position, BRP will have no other choice but to file the attached Motion.

We have considered the argurnents raised in your letter with regard to the confidentiality of discussions that may

have taken place during the mediation. However, these are without merit.

First of all, as you know, there is an exception to confidentiality when settlenent discussions have led to a
transaction.

Moreover, the contract between the parties is not applicable in this case as Dow Chemical agreed to keep its offer
open for consideration after the mediation and the acceptance of BRP was sent outside of the mediation forum.

16 In a further letter dated July 6, 201 l, counsel for Dow Chemical argued that neither the correspondence from
Bombardier nor the draft motion had addressed the issue of the consideration to be provided by Bombardier in return

for the sum to be paid by Dow Chemical. Counsel for Dow Chemical reiterated that in their client's opinion, there was

"no agfeement and no transaction".

l'7 Dow Chemical did not send the discussed settlement amount, and Bombardier then filed a motion for homologation

of the transaction on July 8, 201 l, in the Superior Court, District of Montr6al. The motion detailed the history of the

dispute between the parties and referred to both the mediation and the subsequent settlement discussions.

18 Dow Chemical brought a motion to strike out the allegations contained in six paragraphs of the motion for
homologation on the ground that they referred to events that had taken place in the course of the mediation process,

which was in violation of the confidentiality clause in the mediation agreement. The paragraphs at issue were the

following:

ITRANSLATTONI

17. The Joint List of Admissions was the sole basis for discussion by the Parties at the mediation session of April
27 . 201 l;

18. All the discussions in the course of the mediation related exclusively to the Covered Claims and the other costs

claimed in the Re-amended Action R-4. No claims concerning tanks other than tanks 2'15 500 109 and 27 5 500 183

were ever discussed;

ii,
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19. Moreover, the mediation related exclusively to the existing dispute between the parties as described in the

Pleadings, as can be seen from a copy of the mediation contract signed by the Parties on April 26, 2011 that is

attached hereto as Exhibit R-8;

20. The mediation was terminated unsuccessfully on Aprtl 27,201 I when Dow Chemical submitted to BRP and

Allianz an offer to settle the Re-amended Action for $7,000,000 in capital, interest and costs, but indicated to BRP

and to the mediator that it had no atrthority to increase this offer;

21. Yves St-Arnaud, i1-house counsel for BRP, asked Dow Chemical to keep this offer open for thirty (30) days

and promised to get back to them shortly. Dow Chemical acceded to this request;

22. OnMray 77,2011, that is, twenty (20) days after the end of the mediation, counsel for BRP and for Allianz

advised counsel for Dow Chemical that the applicants accepted the settlement offer for $7,000,000 in capital, intere$t

and costs in full and final settlement of the claims made in the case bearing court file No. 500-05-056325-002 (the

"Transacfion"), as can be seen from a copy ofan ernail attached hereto as Exhibit R-9;

19 In oral argument in this Court, counsel for Dow Chemical stated that no settlement had been reached between

the parties. This is not completely accurate. The record of communications between the parties shows that there was a

settlement offer and that it was accepted, but that the parties subsequently disagreed on the scope ofthe release. In short,

Bombardier's view is that the settlement is limited to the ongoing Montr6al litigation, and seeks to admit evidence from

the rnediation session to enable it to prove this. Dow Chemical disagrees on the scope of the settlement, viewing it as

a global settlement, and argues that the evidence fronr the mediation session on which Bombardier seeks to rely in its

motiol for homologation is inadmissible by virtue of the confidentiality agreement.

III. Judicial History

A. Quebec Superior Conrt,20I2 QCCS 22 (C.5. Que.) (CanLII) (Cowiveau J')

20 CorriveauJ.basedheranalysisonart. 151.l6ofthe Codeof CivilProcedure,CQLR, c.C-25("CCP"),aswellason

art. l5l.2l, which provides that anything said or written during a settlement conference is confidential. She cited cases

from the Qqebec Court of Appeal which confirmed the confidential nature of mediation or settlement conferences, and

reasoned that those cases applied regardless ofwhether the mediation was conducted by ajudge or, as in the instant case,

by a lawyer. She held that in light of the confidentiality clause in the mediation agreement, the mediation proceedings

were covered by art. l5l .21 of the CCP.

21 On this basis, Corriveau J. granted the appellants' motion to strike in part, ordering that four of the six allegations

(paras. 11 , 18,20 and 21) be stmck from the respondents' motion for homologation because they referred to discussions

that had occurred or submissions that had been nrade in the context of the mediation. She denied Dow Chemical's request

to strike para.22 from the motion for homologation, as it referred to the settlement offer itself, which had been kept

open after the mediation session. Having struck the four paragraphs in question, Corriveau J. explained that Bombardier

could continue to rely on the remainder of the motion for homologation relating to the claim, the mediation contract

and the discussions that followed the mediatior.r. Bombardier applied to the Quebec Court of Appeal for leave to appeal,

which was granted on March 16,2012.

B. Quebec Court of Appeal, 2012 $CCA I 300 ( C.A. Qae.) ( CanLII ) ( Thihault, Rochette nnd Morissette JJ.A.)

22 Thibault J.A., writing for a unanimous corlrt, allowed the appeal and, contrary to the motion judge, found that the

mles of the CCP with respect to confidentiality do not apply to extrajudicial mediation proceedings. Given the absence

of legislation in this regard, two factors must be considered to determine whether mediation proceedings presided over by

someone other than a judge are confidential: (l) the mediation contract agreed to by the parties, and (2) the cornmon law

settlement privilege as recognized in Quebec law. In the Court of Appeal's view. the language of the contract ("Nothing

'i1
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which transpires in the Mediation will be alleged, referred to or sought to be put into evidence in any proceeding")

indicated that what was said in the course of the mediation session was subject to an obligation of confidentiality, and

this obligation applied to some of the facts Bombardier sought to rely upon.

23 The Court ofAppeal then restated the general rule that settlement negotiations are confidential, even in the absence

of a legislated rule of procedure. It cited Globe & Mail c. Canada ( Procureur gtniral),2010 SCC 4l , [2010] 2 S.C.R.

592 (S.C.C.), to reiterate that the purpose of settlement privilege is to enable parties to have frank discussions about a

possible settlement without worrying that what they disclose in the course of the negotiations will be used against them

in litigation. The court noted that settlemeut privilege is based on public policy considerations, as it is preferable, in the

interests ofthe proper administration ofjustice, that parties try to resolve their own disputes before resorting to litigation.

24 Where mediation has resulted in an agreement, the Court of Appeal observed, commuuications made in the course

of the mediation process cease to be privilege d. It supported this comment by quoting various authors, from both civil law

and common law backgrounds (at paras. 35-38), as well as two decisions of the Quebec Superior Courl,including Ferlatte

v. Ventes Rudolph Inc.,l1999lQ.J. No. 2735 (C.S. Que.), in which that court had commented as follows, atpara. 12;

Unchallenged judicial authority in Quebec, the common law provinces and in England holds that privilege protects

communications between opposing counsel aimed at settling a dispute. Therefore offers of settlement cannot be

introduced in evidence unless they are accepted. In that case they are admissible, not as proof that the offerors

admit responsibility for the offerees' claims, but that they choose to end their conflict by settling on the terms of the

offers. Such communications benefit from the protection of privilese on the policy sround that without it. disputins
parties would be reluctant to attempt settlement negotiations. fearing their initiatives will come back to haunt them

at trial if thev fail.

[Emphasis added.]

25 Thibault J.A. argued that, if a dispute arises regarding the existence or the terms of a transaction, the obligation

of confidentiality of communications made in the course of the mediation process is no longer necessary given that

the underlying purpose of confidentiality - to further the achievement of a settlement - is no longer relevant. If an

agreement was not in fact reached, on the other hand, such communications cannot of course be admitted in evidence

for any other purpose.

26 The Court of Appeal held that settlement privilege does not pl-event a party fron.r producing evidence of confidential

conrmunications in order to prove the existence of a disputed settlement agreenrent arising from mediation or to assist itt

the interpretation of such an agreement. It considered three cases cited by Dow Chemical in support of the proposition

that the confidentiality of discussions and communications from an extrajudicial mediation process is absolute where

the mediation agreement contains a confidentiality clause, but it noted that those cases did not call into question the

application of the exception to settlenent privilege that enables a party to ploduce evidence of such discussions and

cornnrnnications in order to prove the existence or the scope of a settlement agreement. Reversing the motion judge's

ruling, the Court of Appeal held that the allegations at issue should not be struck from the motion for homologation. It
left it to the judge hearing that motion to consider whether the impugned paragraphs were relevant to the identification

of the terms of the agreement, in which case the exception to the common law settlement privilege would apply.

IV. Analysis

27 In my view, there are two questions to answer in this appeal. The first is whether a confidentiality clause in a

private mediation contract can override the exception to the common law settlement privilege that enables parties to

produce evidence of confidential communications in order to prove the existence or the scope of a settlemeut. Tl.re secotrd

qnestion, which arises only if the answer to the first is yes, is whether the confidentiality clause at issue in the case at

bar displaces that exception, If it does, the information referred to in the impugned paragraphs cannot be disclosed. If
it does not, that information may be disclosed if it meets the criteria of the exception.
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28 The appellants argue that a court must give effect to a confideutiality clause in a nrediation agreement to which

both parties have freely consented, and that there are no public policy reasons to nullify the clause. The respondents

counter that a standard fonn confidentiality clause cannot displace the exception to the common law settlement privilege

and that, even ifit could do so, the clause at issue in this case, ifcorrectly interpreted, does not preclude the application

of that exception.

29 I see valne in the subrnissions of both the appellants and the respondents. On the first question, I agree with

the appellants that a court must give effect to a confidentiality clause to which both parties have agreed, and that it is
open to the parties to contract out of common law rules, including the exception to settlement privilege. Parties may

desire that the protection of confidential information disclosed in the mediation process be broader than that afforded

by the common law privilege, and disregarding this desire would undermine one of the main features that encourage

parties to opt for this oft-used form of alternative dispute resolution. On the second question, however, I agree with the

respondents that, on the facts of this case, overriding the common law exception was not what the parties intended when

they signed their mediation agreement, which means that the parties car produce communications from the mediation

process to prove the ternrs oftheir settlement.

A. Does a Confidentiality Clause Supersede the Exceptiott to the Common Lau Doctrine of Settlentent Privilege?

30 This case requires a review both of the common law settlement privilege in the mediation context and of the use of

confidentiality clanses in mediation agreements. In my view, it will be helpful to consider each of these distinct concepts

- including their application in Quebec - in turn, before discussing how they overlap.

( I ) Settlement Privilege

31 Settlemer.rt privilege is a common law rule of evidence that protects communications exchanged by parties as

they try to settle a dispute. Sometimes called the "without prejudice" rule, it enables parties to participate in settlement

negotiations without fear that information they disclose will be used against them in litigation. This promotes honest and

frank discussions between the parties, which can make it easier to reach a settlement: "In the absence of snch protection,

few parties would initiate settlement negotiations for fear that any concession they would be prepared to offer could be

used to their detrintent if no settlement agreement was forthcoming" (A. W. Bryant, S. N. Lederman and M. K. Fuerst,

The Law of Evidence in Ccmacla (3rd ed. 2009), at para. 14.3 I 5).

32 Encouraging settlements has been recognized as a priority in our overcrowded justice system, and settlement

privilege has been adopted for that purpose. As Abella J. wrote in Saltle Offshore, at para, 12, "[s]ettlement privilege

promotes settlements." She explained this as follows, at para. l3:

Settlement negotiations have long been protected by the common law rule that "without prejudice" communications

made in the course of such negotiations are inadmissible (see David Vaver, "'Without Prejudice' Communications -
TheirAdmissibility and Effect" (1914),9 U.B.C. L. Rev.85, at p. 88). The settlement privilege created by the "without
prejudice" rule was based on the understanding that parties will be more likely to settle if they have confidence from

the ogtset that their negotiations will not be disclosed. As Oliver L.J. of the English Court of Appeal explained in

Cutts v.Ileatl.119841l AllE.R. 597,at p,605:

... parties should be encouraged so far as possible to settle their disputes without resort to litigation and should

not be discouraged by the knowledge that anything that is said in the course of such negotiations ... may be

used to their prejudice in the course ofthe proceedings. They should, as it was expressed by Clauson J in Scott

Puper Co t). DrtD)lotl Paper lYorks Ltd (1927) 44 RPC 151 at 157, be encouraged freely and frankly to put their

cards on the table.

What is said during negotiations, in other words, will be more open, and therefore more fnritful, if the parties know

that it cannot be subsequently disclosed.
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33 There have been other occasions on which this Court discussed the importance of encouraging parties to settle

their own disputes. For example, LeBel J., writing for the Court in Globe & tuIail cited Kosko c. Bijimine,2006 QCCA
671 (C.A. Que.) (CanLII), a case in which the Quebec Court of Appeal had commented as follows, at paras. 49-50:

The protection of confidentiality of these "settlement discussions" is the most concrete manifestation in the law

of evidence of the importance that the courts assign to the settlement of disputes by the parties themselves. This

protection takes the form of a rule of evidence or a common law privilege, according to which settlement talks are

inadmissible in evidence.

The courts and commentators have unanimously recognized that, first, settlement talks would be impossible or at

least ineffective without this protection and, second, that it is in the public interest and a matter of public order for

the parties to a dispute to hold such discussions.

(See also Kelvin Energl, Ltd. v. Lee,l992l3 S.C.R. 235, atp.259, citing Sparlfitg v. Southant ftc. (1988), 41 B.L.R.

22, zrt p.28.)

34 Settlement privilege applies even in the absence of statutory provisions or contract clauses with respect

to confidentiality, and parties do not have to use the words "without prejudice" to invoke the privilege: "What
matters instead is the intent of the parties to settle the action .... Any negotiations undertaken with this purpose are

inadmissible" (Sable Offslrcre, atpara. l4). Furthermore, the privilege applies even after a settlement is reached. The

"content of successful negotiations" is therefore protected: Sable Offslnre, at paras. I 5- I 8. As with other class privileges,

there are exceptions to settlement privilege:

To come within those exceptions, a defendant must show that, on balance, "a competing public interest outweighs

the public interest in encouraging settlement" (Dos Surtos Eslate v. Sm LiJb Assurance Co. oJ' Canacla, 2005

BCCA 4, Z0'l B.C.A.C. 54, at para. 20). These countervaiiing interests have been found to include allegations of
misrepresentation, fraud orundue inflnence (Unilever plc v. Procter & Gqmble Co.,l200ll1 All E.R. 783 (C.A. Civ.

Div .), Lhulerwood v. Cox (1912),26 O.L.R. 303 (Div. Ct.)), and preventing a plaintiff from being overcompensated

(Dos Santos).

(Sable Offshore, at para. 19)

35 The exception to settlement privilege at issue in the case at bar is the rule that protected communications may

be disclosed in order to prove the existence or scope of a settlement. This exception is explained by Bryant, Lederman

and Fuerst:

If the negotiations are successful and result in a consensual agreement, then the communications may be tendered in

proof of the settlement where the existence or interpretation of the agreement is itself in issue. Such communicatious

form the offer and acceptance of a binding contract, and thus may be given in evidence to establish the existence

of a settlement agreement. [para. 14.340]

The rule is simple, and it is consistent with the goal of promoting settlements. A communication that has led to a
settlement will cease to be privileged if disclosing it is necessary in order to prove the existence or the scope of the

settlement. Once the parties have agreed on a settlement, the general interest of promoting settlements requires that they

be able to prove the ternts of their agreement. Far from outweighing the policy in favour of promoting settlements (Scble

Off.thore, at para. 30), the reason for the disclosure - to pl'ove the tenls of a settlemelrt - tends to further it. The rule

makes sense because it serves the same purpose as the privilege itsell to promote settlements.

36 ln Globe & Mail, this Court confirmed that the common law settlement privilege applies in Quebec. As the Court of
Appeal demonstrated in its reasons in the instant case, the exception for the purpose of proving the terms of a settlement
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also clearly applies in Quebec. The Court of Appeal cited a number of Quebec authors and cases on this point, and I
find it helpfql to reiterate how J.-C. Royer and S. Lavall6e explain the application of the exception:

ITRANSLATION] 1137 - Limits of this privilege 
-This 

rule for the exclttsion of evidence is grounded in a desire to

promote the out-of-court settlement of disputes. The privileged nature of the communication is accordingly limited

to facts related to the negotiation of a settlement. Thus, an expert's report is privileged if it is transmitted with a

communication made for the purpose of settling a dispute. Moreover, a litigant cannot object to evidence of a fact

that is independent of and separate from a settlement offer. Such an objection will be dismissed a fortiori if lhe

fact is contrary to public order or to public morals, or if it is likely to cause serious injury to the recipient of the

commqnication. Thus, a threat made by a debtor in a settlement offer, or a statement by a debtor that he or she

cannot pay his or her creditors, would not be privileged. A communication ceases to be privilesed if it resulted

in a transaction that one of the parties wishes to prove. The existence of negotiations between the parties and of

settlement offers can also be proven in order to prove certain relevant facts needed to resolve a question with respect

to prescription, to prove fraudulent acts or to explain and justify a delay in pursuing litigation.

[Emphasis added.]

(La preuve civile (4Ih ed. 2008))

37 Although this rule has not been codified in Quebec, it is discussed in the academic literature on the law of evidence

and forms part of the civil law of Quebec. The Court of Appeal cited two cases in which the Superior Court has applied

the exception: Ferlatte and Luger c. Empire, Cie classurance-vie,ll99ll J.Q. No. 2635 (C.S. Que.). In Quebec law, as at

common law, settlement privilege is an evidentiary rule that relates to the admissibility of evidence of communications.

It does not pl'event a party from disclosing information; it just renders the information inadmissible in litigation.

(2) Confidentialily itl the Mediation Context

38 Mediation is one of several forms of alternative dispute resolution that are available to parties in a legal dispute.

It is defined by D. W. Glaholt and M. Rotterdam in The Law of ADR in Canada: An Introductory Gtdde (2011) as "a

coilaborative and strictly confidential process in which parties contract with a neutral, referred to as a mediator, to

assist them in settling their dispute" (p. I0). It is unsurprising that confidentiality is mentioned in the very definition of

mediation. Confidentiality is often described as one of the factors that induce parties to opt for mediation (J. Thibault,

Les proctdrtres cle rdgletnent amiable des litiges au Canada (2000), atpara. 197), and as one of the benefits of mediation

(M. P. Silver, Mediation and Negotiatiott: Representing Your Clients (2001), at p. 82).

39 A form of confidentiality is inherent in mediation in that the parties are typically discussing a settlement, which

means that their communications are protected by the common law settlement privilege (Bryant, Lederman and Fuerst,

atpara. 14.348; see also L. Boulle and K. J. Kelly, Mediation: Principles, Process, Practice (1998), atpp.301-4). But

mediation is also a "creature of contract" (Glaholt and Rotterdam, at p. l3), which means that parties can tailor their

confidentiality requirements to exceed the scope of that privilege and, in the case of breach, avail themselves of a remedy

in contract.

40 As both the appellants and the intervener Arbitration Place Inc. mention, the reasons why parties might want to

protect information exchanged in the mediation process are not limited to litigation strategy. Owen V. Gray states the

following in this regard in "Protecting the Confidentiality of Communications in Mediation" (1998), 36 Osgoode Hall

L..r.667:

When [the parties] have resorted to mediation in an attempt to settle pending or threatened litigation, they will be

particularly alert to the possibility that inforrnation they reveal to others in mediation may latel be used against

them by those othels in that, or other, litigation. The parties ma.'r also be concerned that their conrmunications

mieht be used b:/ other adversaries or potential adversaries. includine public authorities. in other present or future
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conflicts.... Parties may also be concerned that disclosure of information they reveal in the mediation process may
preiudice them in commercial dealings or embarrass them in their personal lives.

[Emphasis added; p. 67L]

Incentives for choosing conhdential mediation include both "a disinclination to 'air one's dirty laundry' in the

neighborhood" and legitimate concerns such as the protection of trade secrets (L. R. Freedman and M. L. Prigoff,

"Confidentiality in Mediation: The Need for Protection" (1986), 2 Ohio St. J. Disp. Resol. 37, at p. 38).

4l It is therefore no surprise that mediation contracts often contain strongly worded confidentiality clauses that

place limits on the disclosure of communications exchanged in the course of the mediation process. Such clauses have

been upheld by courts, though not in a context in which the parties were trying to prove the existence of a settlement.

ln Bloom Films 1998 inc. c. Cbistal Films productions inc.,20l l QCCA 1l7l (C.A. Que.) (CanLII), the Quebec Court
of Appeal upheld a confidentiality clause in a case in which a party was seeking to introduce evidence arising out of
the mediation process. The clause in question specifically prohibited the use of such evidence for any purpose other

than homologation or judicial review. And in Stewart v. Stevvart,2008 ABQB 348 (Alta. Q.B.) (CanLII), another case

involving a conhdentiality clause with respect to communications made in the course of a mediation process, albeit in a
family law context, the Alberta Court of Queen's Bench refused to admit evidence arising out of that process.

42 Although the confidentiality provided for in a clause of a mediation contract may be broader, and set out in
greater detail, than the common law settlement privilege, several authors caution that such a clause nevertheless does not

represent a "watertight" approach to confidentiality and that a court may refuse to enforce it after balancing competing

interests, such as the role of confidentiality in encouraging settlement, and evidentiary requirements in litigation (see

Boulle and Kelly, at pp. 309 and 312-13; F. Crosbie, "Aspects of Confidentiality in Mediation: A Matter of Balancing

Competing Public Interests" (1995), 2 C.D.R.J.51, at p. 70; K. L. Brown, "Confidentiality in Mediation: Status and

Inrplications", [1991] J. Disp. Resol.307; E. D. Green, "A Heretical View of the Mediation Privilege" (1986), 2 Ohio St.

J. Disp. Resol. l, atpp.19-22; Freedman and Prigof{, at p. 41).

43 The intervener Arbitration Place suggests that the four-part Wigmore test, sometimes used by common law courts

to determine whether evidence of communications is admissible, be applied to balance the competing interests. The four
parts ofthe test are:

(i) The communications nust origipate in a confidence that they will not be disclosed.

(ii) The element of confidentiality must be essential to the maintenance of the relationship in which the

communications arose.

(iii) The relationship must be one which, in the opinion of the community ought to be "sedulously fostered."

(iv) The injury caused to the relationship by disclosure of the commnnications must be greater than the benefit
gained for the correct disposal of the litigation.

(I.F., at para.4, citing Slavutych v. Baker (1915), [976] I S.C.R. 254 (S.C.C.), at p. 260.)

This Court applied this test in Sknutych to determine whether a confidential document signed by the appellant at the

request of the university authorities should remain privileged in dismissal proceedings subsequently taken against the

appellant. The Court also applied it in R. v. Fosty, ll991l 3 S.C.R. 263 (S.C.C.) [hereinafter G'uenlce), to determine

whether religious communications shouid remain privileged in a criminal context.

44 The intervener Attorney General of British Colun'rbia, on the other hand, suggests that the plain meaning of an

unambiguous confidentiality agreement should prevail, barring extreme circumstances. As for the respondents, they say

that conrts should look beyond the plain meaning to account for the wishes of the parties. I agree with these approaches.

In principle, there is relatively little that can displace the intent olthe parties once it is clearly established. Only the fourth
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step of the Wigmore test - the balancing of interests - is potentially relevant in this case. In my view, the first three

steps of the Wigmore test are redundant where parties have not only opted for a confidential dispute resolution process,

but have also signed a confidentiality agreement.

(3 ) Can a Con/identiality Clause in a Mediation Agreement Displace lhe Exceplion to Settlement Privilege That Applie.r

Wtere a Party Seeks lo Prove tlte Terms of a Settlement?

45 The common law settlement privilege and confidentiality in the mediation context are often conflated. They do

have a common purpose: facilitating out-of-court settlements. But as we saw above, confidentiality clauses in mediation

agreements can also have different purposes. In most cases involving such clauses, the status of the common law

settlement privilege will not arise, because the two protections generally serve the salne purpose, namely to foster

negotiations by encouraging parties to be honest and forthright in reaching a settlement without fear that the information

they disclose will be used against them at a later date. However, as I mentioned above, settlement privilege and a

confidentiality clause are not the same, and they may in some circumstances conflict. One is a rule of evidence, while

the other is a binding agreement; they do not afford the same protection, nor are the consequences for breaching them

necessarily the same.

46 The differences between these protections may be muddled in a case like this one in which both of them could

apply, but to different parts of the seqlrence of events. The parties met for the mediation session on April 27 , 2011, the

day after they had signed an agreement with a confidentiality clause. The clause in question applied to discussions that

took place in the course of the mediation session and prohibited the disclosure of information about those discussions

at any time in the future. A settlement offer was made at the mediation session, was kept open for 30 days after that

date, and was discussed by the parties'lawyers after the session. Any additional information that came up in the course

of these subsequent discussions falls outside the protection of the confidentiality clause - however, since it formed

part of negotiations aimed at reaching a settlement, it is protected by settlement privilege. As regards the timing of the

communications, the scope of settlement privilege is broader, because it is not limited to the duration of the mediation

session.

47 On the other hand, there are recognized exceptions to settlement privilege at common law that limit the scope

of its protection, but such exceptions may be lacking in the case of a confidentiality clause. The question is whether an

absolute confidentiality clause in a mediation agreement displaces the common law exception, thereby preventing parties

from producing evidence of communications made in the mediation process in order to prove the terms of a settlement.

48 There is indeed a delicate balance to be struck. The concerns articulated by commentators about the uncertainty

of confidentiality clauses in mediation contracts are legitimate. Boulle and Kelly accurately identify the most important

of these concerns:

The principle of sanctity of contract supports the maintenance of confidentiality where the parties have conrnritted

themselves to it. If, however, the confidentiality is too wide, it will sterilise too much evidence and seriously

undermine the trial process. If the confidentiality is too narrow, it will discourage parties from enteling mediation

and from using their best endeavours to settle once there. A balance is required between supporting mediation, on

one hand, and not freezing litigation or upholding illegality, on the other. [pp. 312-13]

49 In my view, the inquiry in each case will begin with an interpretation of the contract. It must be asked whether

the confidentiality clause actually conflicts with settlement privilege or with the recognized exceptions to that privilege.

Where parties contract for greater confidentiality protection than is available at common law, the will of the parties

should presumptively be upheld absent such concerns as fraud or illegality. I have discussed reasons why parties might

desire greater confidentiality protection, and allowing parties to freely contract for such protection furthers the valuable

public purpose of promoting settlement. As Professor Green states,
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if a written confidentiality agreement exists, the parties are in a stronger position to argue that the court should

exercise its discretion to grant a protective order assuring confidentiality because protecting the confidentiality of
mediation statements furthers the expressed intentions of the parties as well as the public policy of encouraging

extra-judicial settlements. [p. 22]

50 But contracting out of the exception to settiement privilege that applies where a party seeks to prove the terms of
a settlement is a different matter. As I mentioned above, a failure to apply this common law exception could frustrate

the broader purpose of promoting settlements in that it might prevent parties from enforcing the terms of settlements

they have negotiated. Thus, whereas contracting for broader protection than is afforded by the common law settlenent
privilege may further the overall purpose of that privilege in most circumstances, contracting out of the exceptions to

the privilege might undermine that pu{pose. This may be what was behind the Court of Appeal's decision, as it largely

favoured the exception to settlement privilege over the confidentiality clause.

51 In my respectful opinion, the Court of Appeal did not devote adequate attention in its analysis to freedom of
contract. It is open to contracting parties to create their own rules with respect to confidentiality that entirely displace the

common law settlement privilege. This furthers both freedom of contract and the likelihood of settlement, two important
public purposes. However, the mere fact of signing a mediation agreement that contains a confidentiality clause does

not automatically displace the privilege and the exceptions to it. As I mentioned above, these protections do not have

the same scope. Fol instance, settlement privilege applies to all communications that lead up to a settlement, even after a

mediation session has concluded. It cannot be argued that parties who agree to confidentiality in respect of a mediation

session thereby deprive themselves of the application of settlement privilege after the conchrsion of the mediation session.

The protection afforded by the privilege does not evaporate the moment the parties contract for confidentiality with
respect to the mediation process, unless that is the contract's intended effect.

52 I would note that there has been some international agreement on this approach to confidentiality in the mediation

context. Jurisdictions in 14 countries with both common law and civil law systems, including Ontario (S.O. 2010, c.

16) and Nova Scotia (S.N.S. 2005, c. 36), have adopted the United Nations Commission on International Trade Law's

Model Law on International Commercial Conciliation. Article 9 of the Model Law states:

Unless otherwise agreed by the parties, all information relating to the conciliation proceedings shall be kept

confidential, except where disclosure is required under the iaw or for the purposes of implementation or enforcement

of a settlement agreement

[Emphasis added.]

(UNCITRAL Model Lavy on Intentational Commercial Conciliation with Guide to Elwctment and Use 2002 (2004),

at p. 5)

53 This article, with which my approach is consistent, recognizes the need for confidentiality in the settlem€nt context,

but also provides that parties may enter into their own agreements in this regard. Fnrthermore, it indicates widespread

acceptance in both common law and civil law jurisdictions that an exception to settlement privilege applies where a party

seeks to prove the existence or the terms of a settlement.

54 Where an agreement could have the effect of preventing the application of a recognized exception to settlement

privilege, its terms must be clear. It cannot be presumed that parties who have contracted for greater confidentiality
in order to foster frank communications and thereby promote a settlement also intended to displace an exception to

settlement privilege that serves the same purpose of promoting a settlement. Parties are free to do this, but they must

do so clearly- To avoid a dispute over the terms of a settlement, they rnay also choose to stipulate that, to be valid, any

settlement agreed to in the mediation must be immediately put into writing. This pr-actice is specifically contemplated in

art. 1414 of the Civil Code of Qudbec, which provides that "[w]here a particular or solemn form is required as a necessary

".i..
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condition of formation of a contract, it shall be observed". Such a stipulation would underscore the binding nature of
any agreement reached in the course of the mediation process.

55 I wish to emphasize that my analysis concerns one exception to the common law settlement privilege - the one

that applies where a party seeks to prove the terms of a settiement. I have not discussed other exceptions, such as the

one with respect to fraudulent or unlawful communications, as they are not at issue in this case. Nor will I consider

whether the mediator could be compelled to testify in a situation such as this one. The evidence before this Court is

limited to the impugned paragraphs of the motion for homologation, so I will not address the appropriate legal threshold
for permitting or compelling direct testimony by the mediator. I will leave that question for another day.

56 In my opinion, the information the respondents seek to disclose with the impugned paragraphs of their motion for
homologation is protected by the confidentiality clause, and not solely by settlement privilege. It was open to the parties

to displace settlement privilege, including the exceptions to it. The question is whether they did so.

57 The mediation contract was signed and performed in Quebec. It must be interpreted in accordance with the Civil
Code of Qutbec and with the law of obligations.

B. Does This Meliation Contrnct Perntit the Parties to Use Cortfitlential hrfonnation in Order to Prove the Terms of n
Settlement?

58 I have concluded that it is generally open to parties, in the mediation context, to contract for confidentiality that
exceeds that of the common law settlement privilege; in particular, parties may contract out of the exception to that
privilege that enables a party to disclose confidential information iu order to prove the terms of a settlenent. I will now
inquire into whether that is what the parties did in this case. What is the effect of the mediation contract at issue here?

59 In Quebec, contractual interpretation is centered on the intention of the parties. As J.-L. Baudouin and P.-G.

Jobin explain, where the parties disagree about the scope of a contract clause, the judge must determine what the parties

originally intended, at the time of formation of the contract (Les obligations (7thed.2013), by P.-G. Jobin and N. Ytzina,
eds., at pp. 488-89). This rule of contractual interpretation is codified in a number of provisions of the Civil Code of
Quibec:

1425.The common intention of the parties rather than adherence to the literal meaning of the words shall be sought
in interpreting a contract.

1426. In interpreting a contract, the nature of the contract, the circumstances in which it was fornred, the

interpretation which has already been given to it by the parties or which it may have received, and usage, are all
taken into account.

1427.Each clause of a contract is interpreted in light of the others so that each is given the meaning derived from
the contract as a whole.

1431. The clauses ofa contract cover only what it appears that the parties intended to include, however general

the terms used.

60 The Quebec Court of Appeal explained this interpretive approach in Cooptrutive des consommateurs de Ste-Foy
c. Sobeys Qutbec inc.,2005 QCCA 1l12,PA}q R.J.Q. 100 (C.A. Que.):

[TRANSLATION] To establish the true will of the parties, and their comlnon intention within the meaning of
arttcle 1425 C.C.Q., it is of course necessary to consider the actual words of the contract, but it is also necessary, as

required by article 1426 C.C.Q., to consider the nature of the contract, the circumstanpes in which it was formed,
the interpretation which has already been given to it by the parties or which it may have received, and usage.
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Deciphering the parties' intention is of course a delicate exercise, especially where that ir.rtention conflicts with the

intention expressed in a writing that is by all appearances clear. Moreover, it can happen, which does not tnake

things easier, that a review of the contract itself, of its context, of the circumstances in which it was formed, of the

subsequent conduct of the parties, and so on, shows that there was l1o real common intention. Pineatt and Gaudet

lThtorie des obligatiorts (4th ed. (2001), at pp. 401-021 explain this as follows:

...Moreover,theprinciplestatedin article1425C.C.Q.presupposesthatthereisalwaysacolnmonintentionto

"find". But that is not always the case. Of course, for there to be a contract, there must be a minimal common

intention, but it is very possible that the parties, although they had a genuine common intention regarding the

essential elements of the contract, also agreed on certain incidental clauses that each of them, in his or her heart

of hearts, interpreted differently. In such a case, it is of course impossible to rely on the common intention of

the parties, as there is none. All that can then be done is to adopt the interpretation that can most readily be

reconciled with the rest of the contract and with the circumstances in which it was concluded. [paras. 59-60]

6l This approach was also confirmed by this Court in Archambault c. Canada (Agence du Revenu),2013 SCC 65'

[2013] 3 S.C.R. 838 (S.C.C.): "... the determination of the common intention, or will, of the parties represents a true

exercise of interpretation" (para.48; see also D. Lluelles and B. Moore, Droit des obligation,s (2nd ed. 2012),atparas.

1587-90; S. Grammond, A.-F. Debruche and Y. Campagnolo, Quebec Contract Law (2011), at paras. 29'l-301).

62 On its face, the mediation contract at issue in the case at bar shows a common intention on the part of the parties to

be bound by confidentiality in respect of anything that might transpire in the course of the mediation. But the question

to be answered is more specific and concerns an incidental aspect of the contract, for which the common intention of

the parties is not immediately clear: Was the confidentiality clause intended to exceed the protection of the common law

settlement privilege and, more specifically, to displace the exception to that privilege that applies where a party seeks to

prove the existence or the scope of a settlement? I find that a review of the nature of the contract, of the circumstances

in which it was formed and of the contract as a whole reveals that the parties did not intend to disregard the usual rule

that settlement privilege can be dispensed with in order to prove the terms of a settlement.

63 The nature of the contract is that of a mediation agreement signed on the eve of the mediation with the apparent

purpose of settling an ongoing dispute that was the subject of an action in the Quebec Superior Court. The word

"settlement" appears twice in the rrediation agreement, the first time in a clause relating to the mediator that reads "[t]he

Mediator will have no decision-nraking power, but will merely assist the parties in attempting to arrive at a settlement of

their dispute", and the second time in the mediator's concluding words: "I look forward to working with you, and hope

that the Mediation will give dse to a settlement of the dispute."

64 The nature of the contract must be considered together with the circumstances in which it was fornred, Neither

of the parties drafted the mediation contract or the confidentiality clause. It was a standard form contract provided

by the nrediator, who sent it to both parties to sign on the eve of the mediation. Neither party amended the standard

mediation agreement or added any provisions relating to confidentiality when they signed it. There is no evidence that

the parties thought they were deviating from the settlement privilege that usually applies to mediation when they signed

the agreement.

65 It is my opinion that the parties entered into this mediation process with the intention of settling their dispute and

that they had no reason to asslrme that they were signing away their ability to prove a settlement if necessary. There is no

evidence that they had any expectation for this mediation other than that it might help them settle the dispute. Lluelles

and Moore write that, [TRANSLATION] "[i]f the spirit pervading a contract is considered to be the best guide in this

regard (art. 1425) ..., the comnron intention of the palties can sonretitnes be self-evident, and a question of logic" (para.

1589). Absent an express provision to the contrary, I find it unreasonable to assume that parties who have agreed to

n'rediation for the purpose of reaching a settlement would renounce their right to prove the ternrs of the settlenrent' Such

a result would be illogical.
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66 I therefore find that the mediation contr-act does not preclude the parties from producing evidence of
communications made in the course of the mediation process in order to prove the terms of a settlement. However, I
would note that this exception is a narrow one. Parties may produce such evidence only insofar as it is necessary in order

to prove the terms of the settlement. The judge who hears the motion for homologation will consider the impugned

paragraphs of the motion individually to determine whethet each of then'r is necessary for that purpose. If either party

would prefer that potentially sensitive information tendered in support of those paragraphs not be made available to

the public, an application can be made to the motion judge for a confidentiality order and to consider the evidence rrl

camera, as long as the parties meet the test from Sierra Club of Canada v. Canada (Minister of Finance),2002 SCC 41,

1200212 S.C.R. 522 (S.C.C.). Not all cases will meet that test, which lequires parties to show

(a) [that] such an order is necessary to prevent a serious risk to an important interest, including a commercial

interest, in the context of litigation because reasonably alternative measrlres will not prevent the risk; and

(b) [that] the salutary effects of the confidentiality order, including the effects on the right of civil litigants to

a fair trial, outweigh its deleterious effects, including the effects on the right to free expression, which in this

context includes the public interest in open and accessible court proceedings.

(Sierra Club, aI para. 53)

ht camera hearings such as this should be leser-ved fot-cases in which there is a genuine dispute about the scope of the

confi dentiality agreement.

67 I find that it is open to parties, in agreeing to confidentiality for a mediation process, to go so far as to limit their

ability to prove the temrs of any settlement. When any such limit is placed on the usual rule in this regard, however, it
must be clear, on applying the principles of contractual interpretation of the relevant jurisdiction, that that is what the

parties intended. In this case, the principles of Quebec contract law applied because the agreement at issue was entered

into in Quebec. Had the law of another jurisdiction applied, the question whether the parties intended to renounce the

common law exception to settlement privilege that applies where a party seeks to prove the terms of a settlement would

have been decided in accordance with the principles applicable in thatjurisdiction.

68 Although I find that the Court of Appeal failed to conduct the necessary contractual interpretation exercise before

applying the exception to the common law settlement privilege that enables parties to prove the terms of a settlement,

I nevertheless uphold the result it reached. The parties did not renounce the common law rule, which also applies in

Quebec, that communications nrade in the course of negotiations can be used to prove the terms of a settlement.

V. Conclusion

69 For the foregoing reasons, the appeal is dismissed with costs throughout
Appeal dismissed.

Por.trvoi rejelt.

End lrf l)*utnrcnf
Leseirrcti.
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A,

Heailnote
Faillite et insolvabilit6 -- Comp6tence en nratidre de faillite et d'insolvabilit6 - Cornp6tence des tribunaux -
Cornp6tence du tribunal de faillite - Comp6tence territoriale - Faillites 6trangdres

D6biteurs exploitaient une mine dans la province de Terre-Neuve-et-Labrador et une installation portuaire dans la
province de Qu6bec - Employ6s de la mine et de I'installation portuaire participaient aux r6gimes de retraite des

d6biteurs - D6biteurs 6taient les administrateurs des r6gimes de retraite, lesquels 6taient r6gis en partie par une loi de

Terre-Neuve-et-Labrador - En particulier, des fiducies pr6snm6es et des sflret6s avaient 6t6 cr66es en vertu de la loi de

Terre-Neuve-et-Labrador - D6biteurs ont 6prouv6 des difficult6s financidres et se sont plac6s sous la protection de Ia

Loi sur les arrangements avec les cr6anciers des compagnies - Ordonnance initiale a 6t6 6mise et un contr6leur a 6t6

nomm6 - Contr6leur a d6pos6 une requ€te faisant valoir que le Tribunal devrait demander I'aide de la Cour supr6me

de Terre-Neuve-et-Labrador - Requdte rejet6e - En principe, toutes les questions se rapportant ir I'insolvabilit6 d'un

d6biteur doivent 6tre tranch6es par un seul tribunal - Toutefois, il peut survenir des situations ori un tribunal puisse

demander I'aide d'un autre tribunal - Tribunal saisi d'une question d'insolvabilit6 a le pouvoir discr6tionnaire de prendre

cette d6cision - En I'espdce, les arguments avanc6s au soutien d'un renvoi des questions 2r un autre tribunal n'6taient pas

convaincants - Simple fait qu'un litige est r6gi par une loi 6trangdre n'est pas une bonne raison pour envoyer un dossier

A une juridiction 6trangdre - Il n'y avait rien de particulidrement unique ir propos des dispositions applicables de la loi en

question - Par cons6quent, il n'6tait pas n6cessaire de demander I'aide de la Cour supr6me de Terre-Neuve-et-Labrador.

Baukruptcy anrJ irrsolvency --- Bankruptcy and insolvency jurisdiction 
- Jurisdiction of courts - Jurisdiction of

Bankruptcy Court - Territorialjurisdiction - Fornign bankruptcies
Debtors operated mine in province of Newfoundland and Labrador and port facility in province of Quebec- Employees

of mine and port facility were menrbers of debtors' pension plans - Debtors were administrators of pension plans

which wele governed in part by Act of Newfoundland and Labrador - In particular, deemed trusts and liens had

been created pnrsuant to Act of Newfoundland and Labrador - Debtors experienced financial difficulties and sought

protection under Companies' Creditors Arrangenrent Act - Initial order was issued and monitor was appointed -
Monitor brought motion asserting that Court should seek assistance of Supreme Court of Newfoundland and Labrador

- Motion dismissed - In principle, all issues reiating to debtor's insolvency are decided by one single court - However,

there are cases where court may decide to seek assistance of another court - Court hearing insolvency matter has

discretionary power to make that decision - Here, arguments put forward in support of referral of issues to another

collrt were not convincing - Mere fact that dispute is governed by foreign law is not good reason to send case to
foreign jurisdiction 

- There was nothing particularly unique about relevant provisions of Act in question - Therefore,

assistance of Supreme Court of Newfoundland and Labrador was not necessary.

Table of Authorities
Cases consideredby Stephen W. Hanilton J.C.S.:

AbitibiBowater Inc., Re (2012),2012 SCC 67,2012 CarswellQue 12490,2012 CarswellQue 12491,352 D.L.R. (4th)

399.71 C.E.L.R. (3d) l,95 C.B.R. (5th) 200, (sub nom. Nel'.foutdlancl ttntl Labruclor v. AbitibiBovtoter htc.) 438

N.R. 134, (sub nom. Net'foundland antl Lobratlor v. AbitibiBovoter Inc. ) l2}12l3 S.C.R. 443 (S.C.C.) - referred to
Bloom Lake General Partner Ltd., Re (2015),2015 CarswellQue 6175, 201 5 QCCS 3064 (Que. Bktcy.) - considered

Bloom Lctke General Partner Ltcl., Re (2015), 2015 QCCA l35l , 2015 CarswellQue 7720 (C.A. Que.) - refered to
Bouclter c. Stelco Inc. (2004),2004 CarsivellQue 327,39 C.C.P.B. 214,120041R.J.Q.807, (sub nom. Bourdon v.

Stelco lttc- ) 241 D.L.R. {4th) 266,2004 CarswellQue 12240 (C.A. Que.) - referred to
Chatigny v. Emerson ilectrklue du Canada ltie (2013),2013 QCCA 163,2013 CarswellQue 602,8 C.C.P.B. (2nd)

215 (C.A. Que.) - referred to
Constructions Beance-Atlas inc. c. Pomerleau inc. (2013), 2013 QCCS 4077 ,2013 CarswellQue 8372 (C.S. Que.) -
referred to
Eagle River International Ltd., Re (2001).2001 SCC 92.2001 CarswellQue 2125,2001CarswcllQue 2726,30 C.B.R.
(4tlr) 105, (snb nom. Sant Levy & tlssociqte,s lrtt:. r'. A:co Mining Inc. ) 207 D.L.R. (4tlt 385, (sub nom. Livy ( Sam)

& Associts Inc'. t'. A:co lVlittirrg ltlc. ) 280 N.R. 155, (sub notn. Som Livy & As.socits ltrc. t,. Azco fuIitting hc. ) 12001)
3 S.C.R. 978. 2001 CSC 92 (S.C.C.) - followed



Bloom Lake General Partner Ltd., Re, 2017 QCCS 284,2917 CarswellQue 329

2017 QCCS 284,201l carswellQue 32c, ztc w.s. (3d) 251,31 U.u.l-.tt^ (znd) 216..

Essar Steel Algoma Inc., Re (2016),2016 ONSC 595,2016 CarswellOnt 1040,33 C.B.R. (6th) 313 (Ont' S.C.J.

[Commercial List]) - considered

Essctr Steel Algoma htc., Re (2016), 2016 ONCA 138, 2016 CarswellOnt 2444,33 C.B.R. (6th) 112 (Ont. C.A.) -
considered

Layvrence Home Fcrshions Inc. I Linge de maison Lawrence inc., Re (2013),2013 QCCS 3015, 2013 CarswellQue 6519

(Que. Bktcy.) - considered

Montreal, Maine & Atlantic Canada Co. I Montreal, Maine & Atlantique Canada Cie, Re (2013), 2013 QCCS 5194'

2013 CarswellQue 10709 (C.S. Que.) - considered

Nortel Nettvorks Corp., Re (2015),2015 ONSC 1354,2015 CarswellOnt2936,23 C.B.R. (6th)264 (Ont. S.C.J'

[Commercial List]) - referred to

Saini v. Canacla ( Mi4ister of Citizenship & Immigration) (?001),2001 FCA 311, 2001 CarswellNat 2309,206 D.L.R.

(4rhJ727,278 N.R. 127, fsub nom. Canackt (Mtnister of Citizenship & Immigration) v. Saini) [2002] I F.C.200,

2001 CarswellNat 3172, i9 Imm. L.R. (3d) 199,214 F.T.R. 320 (note) (Fed. C,A.) - referred to

Stormbreaker Marketing and Procluctions Inc. c. World Class Events Ltd. (2013), 2013 QCCA 269,2013 CarswellQue

l03S (C.A. Que.) - considered

Terl Leroy Truckhry Ltd.. Re (2010). 2010 SCC 60, 2010 CarswellBC 3419, 2010 CarswellBC 3420,12 B.C.L.R. (5th)

l, fsnb nanr. Cet'ttur.y Services Inc. v. A.G. of Canada) 201I D.T.C. 5006 (En-e.), (sub nom. Cetztury Services Inc.

.t'. A.G. of Canada) 201I G.T.C. 2006 (Eng.), 1201112 W.W.R. 383,72 C.B.R. (5th) 170,409 N.R. 201, (sub nom.

Tecl LeRol' Trucking Lrct., Re) 326 D.L.R. (4th) 577, (sub norn. Century Services Inc. v. Canada (A.G.)) [20101

3 S.C.R. 379,[2010]c.S.T.C. 186, (sub nom. Lieroy (Ted) Truckirtg Ltd., Re) 296 B.C.A.C. 1, (sub nom. Leroy

(Ted) Trucking Ltd., Re) 503 W.A.C. I (S'C'C') - referred to

Timmiltco Ltct., Re {2A12),20|2ONSC 506,2}lzCarsrvellOnt 1263,95 C.C.P.8.48, 85 C.B.R. (5th) 169 (Ont. S.C'J.

[Commercial List]) - considered

Timminco tt,te, Re (2014),2014 CarswellQue 384,2014 QCCS 174,9 C.B.R. (6th) 173,9 C.C.P.B. (2nd) 100 (Que.

Bktcy.) - considered
yukon Zinc Corp., Re (2015),2015 BCSC 836,2015 Carsr,vellBC 1351,25 C.B.R. (6th) 171,4 P.P.S.A.C. (4th) 80,

77 B.C.L.R. (5th) 379, [2016] 1 W.W.R. 781 (B.C' S.C.) - considered
yukon Zinc Corp., Re (2015),2015 BCSC 1961,2015 CarswellBc 3121, 5 P.P.S.A.C. (4th) 9 (8.C. S.C.)-considered

Statutes considered hy Stephen VI/. Hnmilton J.C.S-z

Alberta Employment Pension Plans Act, S.A. 2012, ch. E-8'l
art. 58 - referred to

art. 60 - referred to

Code civil du Qutbec,L.Q. 1991, c. 64

art. 2809 - considered

art. 3083-3 I 33 - considered

art" 3135 - considered

Loi cle 1985 sur les normes cle prestation de pension, L.R.C. (1985), ch.32 (2e suppl.)

art. 8(l) - considered

art. 8(2) - considered

Loi sur Ia faillite et l'insolvabiltll, L.R.C. (1985), ch. B-3

arl. I 87 (7) - considered

Loi str les cn'rangements a|ec les crianciers des compagnies, L.R.C' (1985), ch. C-36

art. l6 - referred to

art. lJ - considered

Loi stn'les rigimes compldmentaires de relraite, RLRQ, c. R-15.1

arl.49 - consideled



Bloom Lake General Partner Ltd., Re, 2017 QCCS 284,2817 CarswellQue 329

2017 QCCS 284,2017 CarswellQue 329,275 A.C.W.S. (3d) 251,31 C.C.P.B. (2nd)216...

Marriloba Pension Bene/its lcl, C.C.S.M., ch. P32

art. 28 - referred to
Ontario Pension Benefits lct, R.S.O. 1990, ch. P.8

art. 57 - referred to
Saskatchewan Pension Benefits Act" 1992, S.S. 1992, ch. P-6.001

art.43 - referred to

MOTION brought by monitor asserting that Court should seek assistance of Supreme Court of Newfoundland and

Labrador because many issues were govemed by legislation enacted by legislature of Newfoundland and Labrador.

Hanilton J-

INTRODUCTION

1 The debtors have filed proceedings under the Companies' Creelitors Arrangement Act ("CCAA"). 1 They owe

substantial liabilities under two pension plans, including special payments, catch-up special payments and wind-up
deficiencies. The Monitor has filed a motion for directions with respect to the priority of the various components of
the pension claims.

2 A preliminary issue has arisen as to whether the Court should request the aid of the Supreme Court of Newfoundland
and Labrador (the "NL Court") with respect to the scope and priority of the deemed trust and other security created by

the Newfoundland anri Labraclor Pensiott Benefit lcr ("NLPBA"),2 which regulates in part the pension plans.

CONTEXT

3 On May 19, 2015, the Petitioners Wabush Iron Co. Limited and Wabush Resources Inc. and the Mises-en-cause

Wabush Mines (a joint venture of Wabush Iron and Wabush Resources), Arnaud Railway Company and Wabush Lake
Railway Company Limited (together the "Wabush CCAA Parties") filed a motion for the issuance of an initial order
under the CCAA, which was granted the following day by the Court.

4 Prior to the filing of the motion, Wabush Mines operated (l) the iron ore mine and processing facility located near

the Town of Wabush and Labrador City, Newfoundland and Labrador,and(2) the port facilities and a pellet production
facility at Pointe-Noire, Qu6bec. Arnaud Railway and Wabush Lake Railway are both federally regulated railways that
transported iron ore concentrate from the Wabush mine to the Pointe-Noire port. The operations had been discontinued
and the employees terminated or laid off prior to the filing of the CCAA motion.

5 The Wabush CCAA Parties have two pension plans for their employees which include defined benefits:

. A hybrid pension plan for salaried employees at the Wabush mine and the Pointe-Noire port hired before
January 1,2013, known as the Contributory Pension Plan for Salaried Employees of Wabush Mines, Cliffs Mining
Company, Managing Agent, Arnaud Railway Company and Wabush Lake Railway Company (the "Salalied Plan");
and

. A pension plan for unionized hourly enrployees at the Wabush mine and Pointe-Noire port, known as the Pension

Plan for Bargaining Unit Employees of Wabush Mines, Cliffs Mining Company, Managing Agent, Arnaud Railway
Company and Wabush Lake Railway Company (the "Union Plan").

6 Wabush Mines was the administrator of both plans.

7 The majority of the employees covered by the plans reported for work in Newfoundland and Labrador while
sonre reported for work in Qu6bec. Moreover, sorne of the ernployees covered by the Union Plan worked for Arnaud
Railway, which is a lederally regulated railway. The result is that the Salaried Plan is governed by the NLPBA, while
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the Union Plan is governed by both the NLPBA and the federal Pension BeneJirs Sturzdards lcl ("PBSA").3 Further,

the Union suggests that the Qu6bec Sttpplemental Pension Plans Act ("SPPA')4 might be applicable to employees or

retirees who reported for work in Qu6bec. Both plans are subject to regulatory oversight by the provincial regulator in

Newfogndland and Labrador, the Superintendent of Pensions (the "NL Superintendent"), while the Union Plan is also

sgbject to regulatory oversight by the federal pension regulator, the Office ofthe Superintendent ofFinancial Institutions

("OSFI"). The Qu6bec regulator, Retraite Qu6bec, might also have a role to play.

8 On June 26,2015, in the context of approving the interim financing of the debtors, the Court ordered the suspension

of payment by the Wabush CCAA Parties of the monthly amortizatiou payments and the annual lump sum "catch-

up" payments coming due under the plans, and confirmed the priority of the Interim Lender Charge over the deemed

tmsts with respect to the pension liabiliiies. The Court also ordered the suspension of payment of other post-retirement

benefits, including life insurance, health care and a supplemental retirement arrangement plan. 5

9 On December 16,2015, the NL Superintendent terminated both plans effective immediately on the basis that the

plans failed to meet the solvency requirements under the regulations, the employer has discontinued all of its business

operations and it was highly unlikely that any potential buyer of the assets would agree to assume the assets and liabilities

of the plans. 6 On th" same date, OSFI terminated the Union Plan effective immediately for the .urn. ..oronr.7

l0 Both the NL Superintendent and OSFI reminded the Wabush CCAA Parties of the employer's obligation upon

tennination of the plan to pay into the pension fund all amounts that would be required to nreet the solvency requirements

and the amount necessal'y to fund the benefits under the plan. They also referred to the rules with lespect to deemed

trusts. 8

I I On January 26, 2016, the salaried retirees received a letter from Wabush Mines notifying them that the NL

Superintendent had directed Wabush Mines to reduce the amount of monthly pension benefits of the memb ersby 25oh.9

Retirees under the Union Plan had their benefits reduced by 2l% on March 1 , 201 6. 
10

12 On March 30,2016, the NL Superintendent and OSFI appointed Morneau Shepell Ltd as administrator for the

plans-l

13 The Wabush CCAA Parties paid the monthly normal cost payments for both plans up to the termination of the

plans on Decen.rber 16,2015. As a result, the monthly normal cost paynents for the Union Plan were fully paid as of

December 16,2015.l2 Th. monthly normal cost payments for the Salaried Plan had been overpaid in the amount of

S169,961 as of December 16,2015. 13

14 However, the Wabush CCAA Parties ceased making the special payments in June 2015 pursuant to the order issued

by the Court, with the result that unpaid special payments as of December 16,2015 total $2,185,752 for the Salaried

Plan 14 and $3,146,696 for the Union Plan. l5

l5 Further, the Wabush CCAA Parties did not nrake the lump sum "catch-up" special payments that came due after

June 2015. The amount payable is now calculated to be $3,525,125. 
16 These amounts became known with celtainty

only when the actuarial t'eport was completed and filed in July 2015, but some of these amounts n.ray relate to the pre-

filing period.

l6 Finally, the plans are underfunded. The Plan Administrator estimates the wind-up deficits as at December 16, 2015

to be approxin.rately $26.7 million for the Salaried Plan and approximately $21 .7 million for the Union Plan.

17 As a result, according to the Monitor, the total amollnts owing are approximately $28.7 rnillion to the Salaried

Plan and $34.4 million to the Union Plan.
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l8 The Plan Administrator filed a proof of claim in respect of the Salaried Plan that includes a secured claim in the

amount of $24 million and a restructuring clairn in the amount of $1,932,940, 
17 and a proof of claim with respect to

the Union Plan that includes a secured claim in the amount of $29 million and a restructuring claim in the amount of

$6,059,238. 
r8

19 The differences in the nnmbers are not important at this stage. It is sufficient to note that there are very large claims

and that the Plan Administrator claims the status of a secured creditor with respect to a substantial part of its claims.

20 It is also important to note that the Wabush CCAA Parties held assets both in Newfoundland and Labrador

and in Qu6bec. Many of the Qu6bec assets have been sold and have generated substantial proceeds currently held by

the Monitor.

21 The Monitor is now working through the claims procedure. In that context, the Monitor applies to the Court

for an order declaring that:

a) normal costs and special payments outstanding as at the date of the Wabush Initial Order are subject to a limited

deened trust;

b) normal costs and special payments payable after the date of the Wabush Initial Order. including additional special

payn.rents and catch up payments established on the basis of actuarial reports issued after the Wabush Initial Order,

constitute unsecured claims;

c) thc wind-up dcficicncics constitute unsecured claims; and

d) any deemed trust created pursuant to the NLPBA may only charge property in Newfoundland and Labrador.

22 Those issues are not yet before the Court. A preliminary issue has arisen as to whether the Court should request

the aid of the NL Court with respect to the scope and priority of the deemed trust and the lien created by the NLPBA
and whether the deemed trust and the lien extend to assets located outside of Newfoundland and Labrador.

POSITION OFTHE PARTIES

23 All parties agree that (1) the Court has jurisdiction to deal with all of the issues, and (2) the Court has the discretion

to request the aid of the NL Court.

24 Three parties suggest that the Court should exercise lhat discretion and request the aid of the NL Court:

. The Plan Administrator;

. The representatives ofthe salaried employees and retirees; and

. The NL Superintendent.

25 The representatives of the salaried employees and retirees have proposed that the following questions should be

resolved by the NL Court:

l. The Supreme Court of Canada has confirmed in Indalex that provincial laws apply in CCAA proceedings, subject

only to the doctrine of paramountcy. Assuming there is no issue of paramountcy, what is the scope of section 32

in the NPBA [NLPBA] deemed trusts in respect of:

a) rinpaid current service costs;

b) unpaid special paynrents; and,
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c) unpaid wind-up liabilitY.

2. The Salaried Plan is registered in Newfoundland and regulated by the NPBA.

a) (i) Does the PBSA deemed trust also apply to those members of the Salaried Plan who worked on the railway

(i.e., a federal undertaking)?

(ii) If yes, is there a conflict with the NPBA and PBSA if so, how is the conflict resolved?

b) (i) Does the SPPA also apply to those members of the Salaried Plan who reported for work in Qu6bec?

(ii) If yes, is there a conflict with the NPBA and SPPA and if so, how is the conflict resolved?

(iii) Do the Quebec SPPA deerned trusts also apply to Qu6bec Salaried Plan members?

3. Is the NPBA lien and charge in favour of the pension plan administrator in section 32(4) of the NPBA a valid

secured claim in favonr of the plan administrator? If yes, what amounts does this secured claim encompass?

26 Three other parties suggest that the Court should not transfer any issues to the NL Court and should decide all

of the issues:

. The Monitor;

. The Syndicat des metalios, sections locales 6254 et 6285; and

. The Ville de Sept-iles.

21 The Ville de Sept-iles argues that the request to transfer should be dismissed because it is too late.

28 Finally, two parties do r.rot take a position on the request to transfet':

. The Attorney-General of Canada, acting on behalf of OSFI; and

. Retraite Qtr6bec.

ANALYSIS

I. The jurisdiction of the CCAA Coart

29 In principle, all issues relating to a debtor's insolvency are decided before a single court. 19 Thit rule is based

on the "public interest in the expeditious, efficient and economical clean-up of the afterrnath of a financial collapse-" 
20

This public interest favours a "single control" of insolvency proceedings by one court as opposed to their fragmentation

anlong several courts. 2l

30 The Supreme Court in Sam Ltvy concluded as follows with respect to the relevant test:

76 In the present case, we ale confronted with a federal statute lhal prima Jacie establishes one command centre

or "single control" (stetrcrrt, :suprct, aI p.349) for all proceedings related to the bankruptcy (s. 183(l)). Sinele

control is not necessaril:l inconsistent with transferring particular disputes elsewhere. but a creditor (or debtor) who

of demonstrating " cause" to send the trustee scurrvit'tg to multiole iurisdictions. Parliament was of the

view that a substantial conlection sufficient to grottnd bankruptcy proceedings in a particular district or division

is provided by proof of facts within the statutory definition of "locality of a debtor" in s. 2(l). The trustee in that
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locality is mandated to "recnperate" the assets, and related proceedings are to be controlled by the bankruptcy court

of that jurisdiction. The Act is concerned with the economy of winding up the bankrupt estate, even at the price of

inflicting additional cost on its creditors and debtors.22

(Emphasis added)

31 Although the Sam Ltvy casewas decided in the context of the Bankruptcy and Insolvency,4cr ("BIA"),23 the

sarne principles apply in the context of the other insolvency legislation, inclnding the CCAA.24 Th. CCAA court has

jurisdiction to deal with all of the issues that arise in the context of the CCAA proceedings. 25 Th. stay of proceedings

under the CCAA gives effect to this principle by preventing creditors from bringing proceedings outside the CCAA
proceedings without the authorization of the CCAA court.

32 Tirere are clear efficiencies to having a single court deal with all of the issues in a single judgment.

33 The general rule is therefore that the Court should rule on all issues that arise in the context of these insolvency

proceedings.

2. The discretion to nsk for the assistance ofanother court

34 'l'here are however situations where another court can deal more efficientiy with specific issues. The CCAA Court
has jr"rrisdiction to ask for the assistance of another court under Section l7 CCAA:

l7 All courts that have jurisdiction under this Act and the officers of those courts shall act in aid of and be auxiliary
to each other in all matters provided for in this Act, and an order of a court seeking aid with a request to another

court shall be deemed sufficient to enable the latter court to exercise in regard to the matters directed by the order

such jurisdiction as either the court that made the request or the court to which the request is made could exercise

in regard to similar matters within their respective jurisdictions.

3 5 Tlre representative of the salaried ernployees and retirees also pleaded the uotion of forum non conveniens under
the Civil Code:

3135. Even though a Qu6bec authority has jurisdiction to hear a dispute, it may, exceptionally and on an application
by a party, declinejurisdiction ifit considers that the authorities ofanother State are in a better position to decide

the dispute.

36 The Supreme Court held in Sam Liv1,26 that Article 3135 C.C.Q. does not apply in bankruptcy matters because

of Section 187(7) BIA, which provides:

187 (7) The court, on satisfactory proof that the affairs of the bankrupt can be more economically administered
within another bankruptcy district or division, or for other sufficient cause, may by order transfer any proceedings

under this Act that are pending before it to another bankruptcy district or division.

31 While Section 17 CCAA is not as explicit, the Court is satisfied that it is not necessary or appropriate to refer to

Article 3135 C.C.Q. in the present context. The CCAA court is not being asked to decline jurisdiction, but rather it is

being asked to seek the assistance of another court.

38 The Court is therefore satisfied that, notwithstanding the general rule that it should rule on all issues that ar-ise ir.r

the context ofthese insolvency proceedings, it can seek the assistance ofanother court. It is a discretionary decision of
this Conrt, based on factors such as cost, expense, risk ofcontradictoryjudgments, expertise, etc.

3. SpeciJic growuls
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39 The arguments ptrt forward in support of the referral of the issues to the NL Court can be sumnrarized as follows:

a) Legal considerations:

' These are complex and important issues of provincial law;

' The courts in Newfoundland and Labrador possess far greater expertise in interpreting the NLPBA than

does the courts in Qu6bec, although these specific questions have not yet been considered by any court in

Newfoindland and Labrador;

. The interpretation of the NLPBA is a question of the intention of the legislator in Newfoundland and

Labrador, and the NL Court is better situated to determine this intention;

b) Factual consideratious

. It is a question of purely local concem and it may significantly impact a large ntrmber of residents of
Newfoundland and Labrador;

. The province of Newfoundland and Labrador is closely connected to the dispute: a majority of the employees

reported fol work in the province and the Wabush CCAA Parties maintained significant business operations

in the plovince;

.If justice is to be done and be seen to be done it is important that consequential decisions on provincial

legislation be made by the courts of that province;

. The representatives of the salaried employees and retirees want the NL Court to interpret the NLPBA;

c) Practical considerations:

. The law of another province is treated as a question of fact in Qu6bec, with the result that the conclusion ou

a matter of foreign law is not binding on subsequent courts and can only be overturned in the presence of a

palpable and overriding error;

. It might be diflicult to prove the law of Newfoundland and Labrador in a Qu6bec court given the lack of
jurisprudence on the specific issues;

. There will be increased costs if the Qu6bec Court interprets the NLPBA because of the need to retain experts

to provide legal opinions;

- There is no reason to believe that fragmenting the proceedings will result in additional delay;

. The judgment to be rendered will be a precedent and only a decision of the courts of Newfoundland and

Labrador would be an authoritative precedent;

. Other persons or parties may wish to intervene on the issue of the scope of the Section 32 NLPBA deemed

trusts, which would be nrore practical in the NL Court.

40 These arguments do not convince the Court that this is an appropriate case to refer the issues to the NL Court.

a) Legal considercttions

41 This is the key argument put lorward by the parties suggesting that the NLPBA issues be referred to the NL Court:

the issues relate to the NLPBA, and the NL Court is best qualified to interpret the NLPBA.
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42 The Court accepts as a starting point that the NLPBA applies in the present matter the pension plans are regulated

by the NL Snperintendent in accordance with the NLPBA (although OSFI also regulates the Union Plan in accordance

with the PBSA) and the plans expressly provide that they are interpreted in accordance with the NLPBA.

43 The Court also accepts the obvious proposition that the NL Court is more qualified to deal with an issue

of Newfoundland and Labrador law than the courts of Qu6bec, particularly since Newfoundland and Labrador is a

common law jurisdiction and Qu6bec is a civil law jurisdiction.

44 However, that does not mean that the Court will automatically refer every issue governed by the law of another

jurisdiction to the courts of that otherjurisdiction.

45 First, there are rules in the Civil Code with respect to how Qu6bec courts deal with issues governed by foreign law.

Articles 3083 to 3133 C.C.Q. set out the rules to determine which law is applicable to a dispute before the Qu6bec courts,

and Article 2809 C.C.Q. sets out how the foreign law is proven before the Qu6bec courts.

46 Further, pursuant to these rules, Qu6bec courts regularly hear matters governed by foreign law. The Court of
Appeal recently held that the fact that a dispute is governed by foreign law does not have much weight in a forum non

convenie.ns analysis:

[98] Si on revoie les consid6rations du Juge, portant sur dix points, pour conclure que le for gdorgien est pr6f6rable,

deux aspects principaux en ressortent, soit les cotts et la loi applicable.

[99] Quant d cette dernidre consid6ration, elle n'est pas d'un grand poids, i mon avis. Parce que le d6bat porte sur

les faits plut6t que sur le droit. Parce qne la common law est tout de m6me familidre aux tribunaux qu6b6cois. Parce

que faire la preuve de la loi d'un Etat am6ricain n'est pas un grand d6fi, c'est m0me chose courante.

[00] Et surtout, parce que le critdre de la loi applicable ne constitue pas en soi un facteur important. Dans tout

litige international, les conflits de lois sont I'ordinaire et non I'exception.Z7

47 In other words, the mere fact that a dispute is governed by foreign law is not a good reason to send the case to the

foreign jnrisdiction. This principle was applied in a CCAA context in the MMA.ur.. 28

48 There are examples in the insolvency context of the court with jurisdiction over the insolvency declining to send

an issue governed by foreign law to the foreign court. In Sam Lbvy, the Supreme Court declined to send an insolvency

matter to British Columbia simply because there was a choice of B.C. law, stating, "The Quebec courts are perfectly able

to apply the law of British Columbia." 29

49 ln Latwence Home Fashions Inc.lLinge de maisotl Lawrence inc. ( Syndic de ) , Juslice Schlager, then of this Court,

stated:

[ 8] In any event, should equitable set-off under Ontario law become relevant to the case, Qu6bec judges sitting in

such matters, on the presentation of the appropriate evidence, are readily capable of dealing with foreign law issues.

Indeed, this is a frequent occlrrreuce particularly in insolvency matters. 30

50 The Ontario courts rejected similar arguments in Essar Algomu:

[80] Ontario courts can and do often apply foreign law. In this case I do not consider the fact that the law to be

applied is Ohio law much of a factor, if any. 31
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51 The Monitor submitted cases in which Qu6bec courts have interpreted different provisions of the pension laws of

other provinc.r.32 Th. Court also notes that it dealt to a more limited extent with the deemed trust under the NLPBA

in its decision dated June 26,2015.

52 There are nevertheless circumstances where the CCAA court has referred legal issues to the conrts of alrother

province. The Curuagh33 and Yukon Zinc14 judgments were cited as examples of such cases. However, in both cases,

the legal issnes related to the Yukon Miners Lien Act.35 Justice Farley in Curraghwrote:

This legislation and its concept of the lien affecting the output of the mine or mining claim is apparently unique

to the Yukon Territory.36

53 Moreover, both cases involved real rights on property in Yukon.

54 The parties also pointed to Timminco as precedent authority directly on point supporting the transfer of a pension

issue by the CCAA court to the jurisdiction where the pension plan is registered and has been administered. 17 However',

Thnrnhtco is not a precedent in that the parties in that case consented to the referral of the issue and Justice Morawetz

simply gave effect to their consent.

55 Withogt concluding that the Court would only refer a legal issue if the foreign law at issue is unique, the Court

concludes that the arguments favouring the referral of a legal issue are stronger when the foreign law is unique.

56 It is therefore important to examine the issues that might be referred to the NL Court and the uniqueness of the

NLPBA provisions that are at issue in the present nratter.

51 The representatives of the salaried employees and retirees identify the relevant questions as being the scope of

the deemed t;ust and of the lien and charge under Section 32 NLPBA, as well as the interaction between the NLPBA

and the federal and Qu6bec statutes.

58 Section 32 NLPBA provides:

32. (1) An employer or a participating employer in a multi-employer plan shall ensure, with respect to a pension

plan, that

(a) the money in the pension fund;

(b) an amount equal to the aggregate of

(i) the normal actuarial cost, and

(ii) any special payments prescribed by the regulations, that have accrued to date; and

(c) all

(i) arnounts deducted by the employer from the member's remuneration, and

(ii) other amounts due under the plan from the employer that have not been remitted to the pension

fund

are kept separate and apart from the employer's own money, and shall be considered to hold the amounts

referred to in paragraphs (a) to (c) in trust for members, fornrer mernbers, and other persons with an entitlement

under the plan.
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(2) In the event of a liquidation, assignment or bankruptcy of an employer, an amount equal to the amount

that under subsection (1) is considered to be held in trust shall be considered to be separate from and form no

part of the estate in liquidation, assignment or bankruptcy, whether or not that amount has in fact been kept

separate and apart from the employer's own money or from the assets of the estate.

(3) Where a pension plan is terminated in whole or in part, an employer who is required to pay contributions to

the pension fund shall hold in trust for the member or former member or other person with an entitlement urder

the plan an amount of money equal to employer contributions due under the plan to the date of termination.

(4) An administrator of a pension plan has a lien and charge on the assets of the employer in an amount equal

to the amount required to be held in trust under subsections (l) and (3).

59 The first point is that there is nothing particularly unique about Section 32 NLPBA.

60 There is a very similar deemed trust provision in Section 8(l) and (2) PBSA:

8 (1) An employer shall ensure, with respect to its pension plan, that the following amounts are kept separate

and apart from the employer's own noneys, and the employer is deemed to hold the amounts referred to in

paragraphs (a) to (c) in trust for members of the pension plan, former members, and any other persons entitled

to pension benefits under the plan:

(a) the moneys in the pension fund,

(b) an amount equal to the aggregate of the following payments that have accrued to date:

(i) the prescribed payments, and

(ii) the payments that are required to be made under a workout agreement; and

(c) all of the following amounts that have not been remitted to the pension fund:

(i) amounts deducted by the employer from members'remttneration, and

(ii) other amounts due to the pension fund from the employer, including any amounts that are required

to be paid under subsection 9.14(2) or 29(6).

(2) In the event of any liquidation, assignment or bankruptcy of an enrployer, an amount equal to the amouut

that by subsection (l) is deemed to be held in tmst shall be deemed to be separate from and form no part of
the estate in liquidation, assignment or bankruptcy, whether or not that amount has in fact been kept separate

and apart from the employer's own moneys or from the assets of the estate.

61 In Qu€bec, the SPPA provides:

49. Until contributions and accrued interest are paid into the pension fund ol to the insnrer, they are deemed to be

held in trust by the employer, whether or not the latter has kept them separate from his pt'operty.

62 There are similar deemed trusts and/or liens in every Canadian province outside Qu6bec except Pt'ince

Edward Island: ontario,33 Britirh Columbia,39 Alb".tu,40 Saskatchewan,4l Manitobu,42 Nonu Scotia43 and New

Brunswick.44

63 The second point is that there is no Newfoundland and Labrador jurisprudence interpreting the relevant provisions

of the NLPBA. The NL Superintendent pleaded that "the courts of Newfoundland & Labrador possess far greater

expertise in interpretinglhe PBA INLPBA] than does the Superior Court of Qu€bec." While this is undoubtedly true
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with respect to the NLPBA as a whole, it is not true with respect to Section 32 NLPBA. In an earlier ruling also issued in

the Ytrkon Zinc malter, Justice Fitzpatrick of the B.C. Supreme Court refused to decline jurisdiction and refer a matter

involving the Yukon Miners Lien Act to the courts of Yukon and one of the factors that went against referring the matter

to the Yukon court was the lack of jurisprudence in the Yukon conrt.45

64 Moreover, in this case, because of the similarities between the NLPBA and the federal and other plovincial pension

laws, the judge interpreting the NLPBA will likely refer to decisions of the courts of other provinces interpreting their

legislation or the federal PBSA.

65 The Qu6bec Court should be in as good a position as the NL Court in that exercise.

66 Finally, as is typical in these cases, there is a close interplay between the NLPBA and the CCAA. The first question

proposed by the representatives of the salaried employees and retirees is: "Assuming there is no issue o/ paramomttcy,

what is the scope of section 32 in the NPBA INLPBA] deemed trusts". The scope of the NLPBA is not relevant if the

NLPBA does not apply because of a conflict with the CCAA and federal paramountcy. In that sense, thete may not

even be a need to deal with the interpretation of the NLPBA.

67 Moreover, there are issues in this case with the federal PBSA and the Qu6bec SPPA. The representatives of the

salaried employees and retirees suggest that the following questions are relevant:

2. The Salaried Plan is registered in Newfoundland arid regulated by the NPBA.

a) (i) Does the PBSA deemed trust also apply to those members of the Salaried Plan who worked on the railway

(i.e., a federal undertaking)?

(ii) If yes, is there a conflict with the NPBA and PBSA if so, how is the conflict resolved?

b) (i) Does the SPPA also apply to those members of the Salaried Plan who reported for work in Qu6bec?

(ii) If yes, is there a conflict with the NPBA and SPPA and if so, how is the conflict resolved?

(iii) Do the Quebec SPPA deemed trusts also apply to Qu6bec Salaried Plan members?

68 The representatives of the salaried employees and retirees and the NL Superintendent suggest that, in the interests

of simplicity and expediency, all of these questions should be referred to the NL Court.

69 The Court has great difficulty with this suggestion. On what basis should the Court conclude that the NL Court

is in a better position to decide whether the Qu6bec SPPA and deemed trust apply to employees who reported for

work in Qu6bec (question 2(b)(i) and (iii)) and how the conflict between the NLPBA and the SPPA should be resolved

(question 2(b)(i1))? The first are pure questions of Qu6bec law, and the last is a question where the laws of Qu6bec and

of Newfotrndland and Labrador have equal application. There are similar questions with tespect to the federal PBSA

(question 2(c)), which the Court is in as good a position to decide as the NL Court.

70 The Court will lot refer issues of Qu6bec law or federal law to the NL Court, and if those issues are too closely

interrelated to the NLPBA issues, or if in the interests of simplicity and expediency they should all be decided by the

same colrrt, then the solution is not to refer any issues to the NL Court.

7l In the earlier Yukon Zinc ruling where Justice Fitzpatrick refused to refer the rnatter to the conrts of Yukon,

she found that the issues related to the interrelationship between the Yukon Miners Lien Act and the rights asserted by

others under B.C. law, in relation to assets the majolity of which were located in British Columbia:

[89] As for the law to be applied to the various issnes, it is clear that wlratever forunt is used to resolve these issues,
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concentrate is located in British Columbia and was in this Province well before the 2015 Procon Lien was registered'

Further, the contract rights are to be decided in accordance with British Columbian law, particularly as to if, and

if so, when, title to the concentrate passed from Yukon Zinc to Transamine.

[90] This is not akin to the situation discussed in Ecco Heating Product,c Ltd. v. J.K- Cantphell & A.ssociates Ltd.,

1990 CanLII l63l (BC CA), tl990148 B.C.L.R- (2d) 36 (C.A.), where the major issue arose under builder's lien

legislation in British Columbia and where the court referred to the "extensive existing relevant jurisprudence" in

British Columbia: at 43-44.It is common ground here that there is no case law on the issues of scope and priority

trnder the MLA Lhat arise here, let alone relevant Yukon jurispmdence.

[91] It is quite apparent that some issues arise under the Mll and. in particular, issues relating to Procorl's rishts

in relation to the concentrate remainine in Yukon which is claimed bv Transamine under British Columbian law.

Transamine argues that this Court can take judicial notice of the MLA: see Eviderzce lcl, R.S.B.C . 7996, c. 124, s.

zaQ)@).In any event, Procon has fully researched the issues as they arise under the MLA and made submissions

on them. To turn the tables on Procon, if I were to decline iurisdiction in favour of the Yukon courts. there equallv

would be issues as to the Yukon court interpretins and applying British Columbian law on the contract issues.

[92] It would be impossible in the circumstances to bifurcate the issues based on the applicable law. Even if
bifurcation was available, it would be neither a practical nor an efficient strategy in resolving the issues between

Yukon Zinc, Procon and Transamine.

(F,mphasis added)

72 In the present matter, the bulk of the assets on which the deemed trust or the lien created by the NLPBA may

apply are the proceeds of the sale of assets in Qu6bec.

73 On balance, the legal considerations do not favour referring the issues to the NL Court.

b ) Factual considerations

74 The parties suggesting that the NLPBA issues be referred to the NL Court also argue that these are essentially

local issues that should be decided by the local court.

75 It is clear that there are significant factual links between these issues and the province of Newfoundland and

Labrador.

76 In particular, the Wabush mine is located in Newfoundland and Labrador and most of the employees reported to

that mine. As a result, many of the retirees are currently resident in Newfoundland and Labrador. The representatives

of the salaried employees and retirees want the NL Court to interpret the NLPBA.

77 However, there are equally strong factual links to the province of Qu6bec: the Pointe-Noire facility is in Qu6bec

and most of the railway joining the Wabush mine and the Pointe-Noire facility is in Quebec. There are almost as many

employees and retirees in Qu6bec:

Salaried Plan Union Plan
Newfoundland and Labrador 313 1,005

Qu6bec 329 661

Other 14 6646

18 As a result, this is not a matter of purely local concern in Newfoundland and Labrador
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79 Although the representatives of the salaried employees and retirees want the NL Court to interpret the NLPBA'

more than half of the persons that they represent live in Qu6bec.

80 It is also worth noting that the Union, which represents more employees and retirees, asks that the case remain in

Qu6bec, even though most of their members reside in Newfoundland and Labrador.

c ) P r ac t ic al c onsider at iort^t

81 The parties suggesting that the NLPBA issues be referred to the NL Court argue that the law of Newfoundland

and Labrador is in principle a question of fact in a Qu6bec court which is proven with expert witnesses. They argue that

this has a series of somewhat inconsistent consequences:

. The parties will have to hire experts, which is costly ahd time consnming;

. It will be difficult to find experts because these questions have never been litigated before;

. If there is an appeal, the interpretation of the NLPBA will be treated as a question of fact and therefore only

subject to be overturned ifthere is a palpable and overriding error'

82 This seems to exaggerate the difficulty. The Court can take judicial notice of the law of ar.rother province.4T This

is particularly true when it is an issue of interpreting a statute.43 In thir case, where the parties plead that it will be

difficglt to find an expert, it seems unlikely that the Court would require expert evidence. This is particularly so when

the provisions of the NLPBA which are at issue are similar to the provisions of the federal PBSA with respect to which

expert evidence is not admissible. If there is no expert evidence to be offered, then there is no expense. A finding of

fact with respect to expert evidence may attract the higher standard for appellate review of a palpable and overriding

".ro.. 
49 This does not mean that every ruling on an issue of foteign law attracts the same standard. If the judge decides

the interpretation of the NLPBA without considering the credibility of expert witnesses, then there is no reason for the

Court of Appeal to apply the higher standard for appellate review.

83 In terms of cost, it is difficult to see how the cost of continuing the proceedings in Qu6bec will be higher than the

cost of hiring attorneys in Newfoundland and Labrador and debating part of the issues there. The Union and Sept-iles

argued that it would be more expensive for them to argue the issttes in Newfoundland and Labrador, and they added that

they pay their own costs, unlike the representatives of the salaried employees and retirees and the Plan Administrator.

84 Another issue is the delays that the referral might create.

85 Sept-iles bases its argument that it is too late now to raise the issue ofa transfer on the fact that the Court already

dealt with some of these issues I 8 months ago. The representatives of the salaried employees and retirees plead that they

raised the issue of a possible transfer of issues to the NL Court at the hearing of the motion for approval of the Claims

Procedure Order on November 16,20L5.

86 The Court will not dismiss the issue for lateness. However, it is relevant that the issue is being debated now as

opposed to l8 months ago. If the issue had been debated at that time, the Court nright have been less concerned about

the possible delays that would result from referring the issues to the NL Court.

B':. The parties suggesting that the NLPBA issues be referred to the NL Court plead that there is no reason to believe

that fragmenting the proceedings will result in additional delay. They do not however offer the Court any concrete

indication of how quickly the case could proceed through the NL Court and any appeal.

88 The Cogrt is concemed by the possible delay. The parties pointed to Thnminco, where the CCAA Court transferred

a pension issue to the Qu6bec Superior Court, as an example of how these referrals should work. In that case, the parties
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consented to refer the Qu6bec pension aspects of the CCAA file that was being litigated in Ontario to a Qu6bec court.

Even in those circumstances, the delay between the referral (October 18,2012)50 and the final judgment of the Qu6bec

court (January 24,2Uq51 was over l5 months.

89 Finally, the Court does not consider the question of whether its decision will or will not be treated as a precedent

to be a relevant consideration. Similarly, the Court does not consider the possibility of intervenants to be relevant. The

Court's focus is on resolving the difficulties of the parties appearing before it. If the government of Newfoundland and

Labrador wishes to obtain a judgment from the courts of the province on the interpretation of the NLPBA, it can refer

a matter to the Court of Appeal of Newfoundland and Labrador.52

CONCLUSION

90 For all of the foregoing reasons, the Court concludes that it is not appropriate in the present circumstances to

refer the proposed questions to the NL Court.

FOR THESE REASONS, THE COURT:

9l DECIDES that it has jurisdiction to deal with the issues related to the interpretation of the Newfoundland and

Labrador Pension Benefits Act in Ihe context of the present proceedings under the Companies' Creditors Anangement

Act and that it will not refer those issues to the Suprerue Court uf Ncwfouutllantl ar-ul Labratlor';

92 THE WHOLE WITHOUT JUDICIAL COSTS
Motion dismissed.
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MOTION by mining companies for dismissal or stay of steel company's motion on basis of lack ofjurisdiction or forum

non conveniens.

NewbouH f.

I The Cleveland-Cliffs Iron Company, Cliffs Mining Company and Nofthshore Mining Company (collectively

"Cliffs") move to object to the jurisdiction of this Court to hear a motion brought by the applicants (together "Essar

Algoma") lor relief in connection with a supply contract under which Cliffs supplied Essar Algoma for a nurnber of
years with all of its iron ore pellets until Cliffs purported to terminate the contract on October 5,2015, shortly before

this CCAA proceeding was commenced. Cliffs subnrits in the alternative that Ontario is not the convenient fonrm in
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which to determine the dispute between Cliffs and Essar Algoma, and in the further alternative a ruling that a summary
procedure for the determination of the dispute is inappropriate.

2 F or the reasons that follow, I have concluded that this Court does have jurisdiction over the claim of Essar Algoma
against Cliffs and that Cliffs has not established that Ontario is not the convenient forum for the dispute. What the

procedure will be to determine the dispute has not yet been settled.

Relevant history

3 In 2001 Algoma Steel Inc. ("Old Algoma") began proceedings under the CCAA and eventually put forward and

had approved a plan of compromise and arrangement. As part of its restructuring, Old Algoma divested itself of certain
non-core assets, including its interest in a mine in Michigan (the "Tilden Mine") from which Old Algoma sourced its iron
ore pellets. In January 2002 Old Algoma sold its interest in the Tilden Mine to Cliffs in consideration for an assumption

by Cliffs of certain Old Algoma liabilities and future obligations in respect of the Tilden Mine and Old Algoma and
Cliffs entering into a long-term supply agreement effective January 31,2002 (the "Cliffs Contract"). The Cliffs Contract
has been amended a number of times. Essar Algoma succeeded to Old Algoma's rights and obligations under the Cliffs
Contract in 2007. The Cliffs Contract is governed by Ohio law.

4 Thc Cliffs Contract provides that Dssar Algoma will source its long-temr ueeds for iron ore pellets exclusively

from Cliffs to 2016. As last amended by term sheet in 2013. the Cliffs Contract obliged Essar Algoma to purchase iron
ore pellets exclusively from Cliffs until and including 2016. From 20ll to 2024 it obliged Essar Algoma to purchase a

portion of its pellets each year from Cliffs. The Cliffs Contract provides that Essar Algoma is obliged in November of
each year to provide to Cliffs its good faith estimate of its iron ore requirements (or nomination) for the next year. After
Essar Algonra has set its nomination, it has certain rights to modify its nomination to increase or decrease its nonrination
within a specified range of percentages if it provides written notice to Cliffs by certain deadlines.

5 The Cliffs Contract specifies: (a) a formula for calculating the price of iron ore pellets for the 2013 calendar year;

(b) a price for the purchase and sale of iron ore pellets for the 2014 calendar year; (c) a fornrula for fixing the price of
iron ore pellets in 2015 and 2016; and (d) a separate pricing fornula for calendar years 2017 to 2024.

6 Cliffs mines the iron ore in Michigan at its mines at the Tilden site and then processes and delivers iron ore pellets by
rail to a dock in Michigan known as the Marquette dock or a railway yard in Michigan known as the Partridge rail yard,

from which points Essar Algoma takes delivery. Essar Algoma then arranges delivery to Sault Ste. Marie by ship or train.

7 There have been several disputes between Cliffs and Essar Algoma under the Cliffs Contract. The most recent and

relevant of such disputes relates to the timing and volume of shipments of iron ore pellets from Cliffs to Essar Algoma
beginning in late 2013. At the end of 2013, Essar Algoma advised Cliffs of its nomination for the 2014 calendar year.

However, it soon became apparent that the 201312014 winter season was one of the coldest and longest in recent history.
As a result, the Great Lakes thawed later than usual and the 2014 shipping season was accordingly shortened and Essar

Algoma determined that it would not be able to take and use all of the iron ore pellets that it had nominated for 2014.

It met with Cliffs to discuss the situation.

8 Whether an agreement was reached to reduce the 2014 shipments became contested, Cliffs saying there was no
agreement and Essar Algoma saying there was. The number of tons to be taken by Essar Algoma in 2014 remained a

question of debate when Essar Algoma nominated in October 2014 what it would take in 201 5 and when it reduced its
nomination in July 2015. Cliffs took the position that Essar Algoma had to take the entir-e tonnage that it had nominated
rn 2014. Essar Algoma took the position tlTat there was an agreetnent to reduce the tonnage for 2014.

9 On January 12,2015. Cliffs filed a complaint in the United States District Court for the Northern District of Ohio
(Easten.r Division) (the "Ohio Court"). On August 3l ,2015, Cliffs arnended its complaint. In its Amended Complaint,
Clifls clainred, anlong other things, damages plus interest and costs for alleged breaches of the Clilfs Contract, including
Essar- Algoma's alleged failule to take tin.rely delivery of iron ore pellets in the requisite amounts, and a declaratory
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judgment that Essar Algoma had materially breached the Cliffs Contract by failing to take delivery of or pay for the full

anrount of ore that it nominated it would require in 2013,2014 and 2015 by the end of each calendar. Cliffs did not claim

any order or direction permitting it to ternrinate the Cliffs Contract.

l0 In response to the Amended Complaint, Essar Algoma filed an Answer to Plaintiffs'Amended Complaint and

Counterclaim on September 14,20l5,wherein it denied Cliffs'allegations and counterclaimed against Cliffs, seeking

damages, including a clain for a long-term contract renewal credit payment payable to Essar Algoma pursuant to the

Cliffs Contract and a claim for darnages for alleged underreporting of moisture levels in pellets delivered by Cliffs'

I I On July 3l ,2015, Cliffs filed a motion for partial summary judgment, seeking judgment on its claim that Essar

Algoma breached a contractual duty to take its 2014 nornination and to dismiss Essar Algorna's claim for damages

related to Cliffs'underreporting of moisture levels to Algoma since 2010. The Cliffs urotion was schednled to be heard

on October 6,2015.

12 On October 5, 2015 Ciiffs purported to terminate the Cliffs Contract by letter which stated that as a result of multiple

and material breaches a1d repldiatiol of the Cliffs Contract by Essar Algoma, Cliffs was treating the Cliffs Coutract as

terminated effective immediately. The termination came with no advance notice and within days of the next adjustment

in price and at a time of year that Essar Algoma has historically begun building up inventory before the winter- freeze'

13 On October j,2015,Cliffs offered to resume supplying Essar Algoma on a 'Just in time basis" at a materially higher

price than provided for in the Cliffs Contract. The next day Essar Algoma notified Cliffs that the proposed price was

commercially unfeasible for it. On October 14,2015 Cliffs proposed a slightly lower price to Essar Algoma that wers still

materially higher than the price Essar Algoma had been paying.

14 The Cliffs summary judgment motion in the Ohio Court was heard on October 6,2015' On the following day,

Judge Nggent released his reasons. He granted Cliffs motion in part and denied it in part. He held that there had been

no agreement reached in an exchange of emails in April 2014 regarding Essar Algoma's request to decrease its 2014

nomination and that Essar Algoma had thus failed to meet its annual requirements by a margin of at least 500,000 tons.

He held however that there were issues as to whether Essar Algoma had given effective notice to reduce a further amount

of tons for 2}l4,whether a force majegre clause gave Essar Algon, a a defence to any liability for danrages stemming froln

its alleged failure to meet its annual requirements nomination amounts for 2014, and whether any outstanding damages

remained following any allowable off-sets for alleged over-billing caused by Cliffs' use of the 2014 pricing structnre in

its 2015 sales. In the result he dismissecl Cliffs' motion for summary judgment for breach of contract relating to Essar

Algona's 2014 nomination. He also granted Cliffs' motion to dismiss the counterclaim of Essar Algoma with respect

to rnoisture content.

l5 On October 6,2015, one day after Cliffs purported to terminate the Cliffs Contract, Essar Algoma Inoved in

the Ohio Court for a temporary restraining order and a preliminary injunction requiring Cliffs to supply Essar Algoma

with iron ore pellets. On October 15, 2015 Essar Algoma filed a notice of withdrawal of its motion. In the notice, Essar

Algoma stated that it had obtained supply from another supplier that would provide it with supply for the next several

weeks and that this supply removed the need for immediate injunctive relief.

16 A trial for all of the issues in the Ohio litigation was scheduled for Decemberl,2015. On October 30,2015 Essar

Algoma filed a motion to adjourn the trial, essentially on the grounds that too nruch work, particularly documentary

prodgction, the condgcting of depositions and the production of expert reports, was reqnired for the parties to be ready

to start the trial as scheduled.

li This CCAA proceeding commeuced on November 9,2015 when the hiitial Order was made. On November l0'

2015, Essar Algoma commenced ancillary insolvency proceedings under chapter l5 of the U.S. Bankruptcy Code in the

U.S. Bankruptcy Court for the District of Delaware. On that day the foreign representative of Essar Algoma songht and

obtained, among other things, orclers recognizing and enforcing in tlie United States the orders granted in the CCAA
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proceeding which was recognized as a foreign main proceeding. The'foreign representative of Essar Algoma also filed
a complaint for a declaratory judgment against Cliffs and a motion for entry of an order compelling Cliffs to resume
supplying iron ore pellets under the Cliffs Contract. Judge Shannon who heard the rnotions in Delaware was advised by
counsel for the foreign representative that this motion was filed as a "placeholder" in the event that the Canadian Court
declined to assume jurisdiction to hear Essar Algoma's motion for injunctive relief against Cliffs.

18 On November 11, 2015 Essar Algoma filed with the Ohio Court a notice pursuant to 1l U.S.C. Section 362 that
the Ohio action was automatically stayed as to the defendant Essar Algoma. On December 3,2015 Judge Nugent of the

Ohio Court on his own without argumerlt dismissed the case without prejudice. The order stated that upon application,
the action may be reinstated, ifnecessary, when the bankruptcy proceedings have concluded.

19 On December 4,2015 Cliffs moved in the Ohio Court for an order vacating the without prejudice dismissal of
the action and instead placing the case on the suspense docket until the claim is resolved by the bankruptcy court. No
decision on that motion has been rendered by Judge Nugent.

Relevant motions in the CCAA proceeding

20 In mid-November 2015 Essar Algorna served a nrotion seeking a critical supplier older against Cliffs under
section I 1.4 ,rf the CCAA. The urutiun was adjourned to December 3,2015 and then ultimately not proceeded with. The
explanation given by Essar Algoma is that following the filing of the motion, it was able to find alternative suppliers for
the shorter term. It now has supply of pellets to the end of March. What is at issue on its motion is the right of Essar

Algoma under Cliffs Contract to the end of 2024.

2l On Dccember 8, 2015 the applicants served a nrotion for au order (i) declaring thal. Lhe CCAA proceedings are the

correct forum for the determination of issues relating to the Cliffs Contract; (ii) declaring that the purported termination
of the Cliffs Contract was not effective and that it remains in full force and effect and that Cliffs must supply iron ore
pellets to Essar Algoma at the price payable under the Cliffs Contract; (iii) directing Cliffs to comply with its obligations
under the Cliffs Contract, and (iv) directing Cliffs to pay damages resulting from its purported termination of the Cliffs
Contract.

22 On December 23,2015 Cliffs delivered a notice of motion for an order (i) disnrissing or staying the applicants'
motion on the grounds that this Court does not have jurisdiction to grant the relief sought by Essar Algoma; (ii) in the

alternative, an order staying the applicants'motion on the grounds that Ontario is not a convenient forum for the hearing
of the applicants'motion and (iii) in the further alternative, an order dismissing the applicants'motion without prejudice
to the applicants to seek the same relief in the form of an action. It is this motion that was heard on January 14,2016.

Analysis

23 Cliffs raises a number of issues, including (i) the lack of power to deal with this matter under the CCAA, (ii) a
lack ofjurisdiction to deal with the claim against Cliffs in Ontario, (iii) Ontario isforum non conveniens and (iv) the relief
sought is inappropriate for a summary CCAA proceeding.

Jurisdiction under the CCAA

24 Cliffs takes the position that there is no jurisdiction in the CCAA to grant the relief sought by Essar Algoma
declaring the termination of the Cliffs Contract to be ineffective and requiring Cliffs to deliver iron ore pellets as required
by that contract. It says that the Cliffs Contract was ternrinated before the CCAA proceedings were commenced and
thus the powers of the Court given under the CCAA cannot be used in this case. It relies on SNZ Group Ltd., Re,2001
BCSC I 644 (8.C. S.C.) in wl.rich Justice Pitfield refused to make an order under the CCAA ordering the repayment of
money paid before the CCAA proceeding was brought that was said to have been in breach of an agreement that the
debtor had with a third party. In that case, Pitfield J. stated:
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The capacity to stay, whether pursuant to section I I or by virtue of the Court's inherent jurisdiction, applies to

prospective proceedings. By its very natlrre, a proceeding that has been carried to completion cannot be stayed. An
order to repay an amount obtained in contravention of a stay granted by the Court would be appropriate, but it is
my opinion that the Court cannot rely on the CCAA or its inherent jurisdiction to compel repayment of an amount

alleged to have been obtained in reliance upon a contract in a nranner that would anlount to adjudication ofa clainr.

The CCAA is not intended to give the Court the capacity to undo transactions completed before the effective date

of the initial or subsequent orders.

25 Essar Algoma takes the position that Cliffs has misconstrued what Essar Algoma seeks. Rather, it says that it
is requesting the Court to invoke its broad and inherent jurisdiction in exercising its territolial jurisdiction, retaining

its territorial jurisdiction under the principles of forum non conveniens, and determining the appropriate procedures for
the determination of the substantive issues in dispute between the parties. It is the consequent modification of Cliffs'
procedural rights that Essar Algoma seeks under the CCAA which it says is routinely granted.

26 I do not see the SNV Group case as being apposite. Essar Algoma is not asking the Court on its motion to declare

the Cliffs Contract as operative because of some provision of the CCAA, which is what the situation wasin SNV Group.

27 The CCAA is skeletal in nature and does not contain a comprehensive code that lays out all that is perntitted or

barred. A court under the CCAA has both statutory authority granted under the CCAA and an inherent and equitable

jurisdiction when supervising a reorganization. The most appropriate approach is a hierarchical one in which courts

rely hrst on an interpretation of the provisions of the CCAA text before turning to inherent or equitable jurisdiction to

anchor nreasures taken in a CCAA proceeding. See Tecl Leroy Trucking Ltd., Re,l20l0l3 S.C.R. 379 (S.C.C.) [hereinafter
Century Services] at paras. 57 , 64 and 65.

28 The CCAA provides in section I 1 that a court has jurisdiction to make any order "that it considers appropriate in

the circumstances" I 
. A CCAA court clearly has the power as per Centurl; Services Io make the procedural orders of the

kind sought by Essar Algoma in this case. See also Smoky River Coal Lttl., Re (1999), 12 C.B.R. (4th) 94 (Alta. C.A.) at

paras. 60 and 67 per Hunt J.A. in which he held that a judge has the discretion under the CCAA to permit issues to be

decided in another forum (in that case arbitration) but is under no obligation to do so.

29 The "single control" rnodel also favours a CCAA court to deal with the issues between Essar Algoma and Cliffs. In
Eagle River International Ltd., Re, [2001] 3 S.C.R. 978 (S.C.C.) f" Scun Ltvy"f Binnie J. referred to and adopted a "single

control" model that favours litigation involving an insolvent company to be dealt with in one jurisdiction. He stated:

26 The trustees will often (and perhaps increasingly) have to deal with debtors and creditors residing in different

parts of the country. They cannot do that efficiently, to borrow the phrase of Idington L in ,Stewart ,-. LePage

(1916), 53 S.C.R. 337, a|p.345, "if everyone is to be at liberty to interfere and pursue his own notions of his rights

of litigation"...

27 Stewart was, as stated, a winding-up case, but the legislative policy in favour of "single control" applies as well to

bankruptcy. There is the same public interest in the expeditious, efficient and economical clean-up of the aftermath

of a financial collapse...

30 Sam Livy,involved a BIA proceeding. In it, Binnie J. referred to Stew'ttrt v. LcPage [19i6 CarswelIPEI I (S.C.C.)], a

winding-up application. I see no reason why the principles in Sam,Liry, should not be appiicable in a CCAA proceeding.

ln Cenlury Seryice,c it was noted tirat the harmonization of insolvency law common to the BIA and CCAA is desirable

to the extent possible. The central nature of insolvency and the resolntion of issues caused by insolvency are common

to both BIA and CCAA proceedings and so too should the underlying principles. See nry commelrts in Nortel Netv,orks

Corp., Re (201t,23 C.B.R, (6th) 264 (Ont. S.C.J. [Commercial List]) at pan.24.
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3l In this case Cliffs has sued in Ohio for damages claiming material breaches of the Cliffs Contract. It is thus a

party that has claimed to be a creditor of Essar Algoma 2 . The single control model requires that its claim against

Essar Algoma be dealt with in this CCAA proceeding. Essar Algoma claims in this Court a declaration that the Cliffs

Cogtract has not been legally terminated. Cliffs says that the material breaches by Essar Algoma that it claimed in the

Ohio litigation to have occurred per:mit it to terminate the Cliffs Contract. These issues are conpletely intetwoven and

it would make no sense to require Essar Algoma to litigate its claim against Cliffs in the United States 3 when Cliffs'

claim against Essar Algoma must be dealt with in this Court in Ontario. The claim of Essar Algoma against Cliffs is an

asset of the applicants to be dealt with in this Court.

32 In Montreal, Muilrc & Atlantic Ccmada Co. (Montrectl, Maine & Atlanticlue Ccmada Cie), Re,20l3 QCCS 5194

(C.S. Que.), a CCAA proceeding arising out of the Lac-M6gantic rail disaster, it was held that a clain by the debtor

against its American insurer under a policy governed by Maine law with a forum selection clause in favonr of Maine

was an asset of the debtor and should be dealt with in Quebec. Dumas J.C.S. referred to the single control model for

insolvencies and stated:

In the present case, we deal with the contrary. It concerns a bankrnpt's claim (via the trustee) against its insurance

company. Without a shadow of a doubt, this is an asset of the debtor over which the Bankruptcy Court has

L
lllrlsdrctron. '

33 For the single control model to apply, the third-party, in this case Cliffs, must not be a stranger to the insolvency

proceedings. Cliffs has raised signifircant damage claims against Essar Algoma and seeks to have those claims remain

alive and dealt with in Ohio. Its purported termination of the Cliffs Contract was an important factor that led to Essar

Algoma filing for protection under the CCAA. Cliffs is not a stranger to these proceedings.

J uris clictio tr sirnp li cit e r

34 Jurisdiction must be established primarily on the basis of objective factors that connect the legal situation or the

subject matter of the litigation with the forum. See Van Breda v. Village Resorts Ltd.,2012 SCC 17 (S.C.C.) atpara.

82 per LeBel J. See also para. 79 in which LeBel J. referred to the link between the subject matter of the litigation and

the defendant to the forum.

35 To establish jurisdiction simpliciter, a plaintiff need only establish that there is a good arguable case for assuming

jurisdiction. See Ontario v. Rothmans Inc.,2013 ONCA 353 (Ont. C.A.) at para.54,1l0, ll8-19. The phrase a "good

arguable case" is not a high threshold and means no nlore than a "serious question to be tried" or a "genuine issue" or that

the case has "some chance of success". See Tucotus.Com Co. v. Lojas Renner 5.A.,201 I ONCA 548 (Ont. C.A.) at para. 36.

36 It is for the plaintiff to establish that there is a presnmptive connecting factor to the forum. If the plaintiffestablishes

that, the defendant has the burden of rebuttal and must establish facts which demonstrate that the presumptive

connecting factor does not point to any real relationship between the subject matter of the litigation and the forum or

points only to a weak relationship between them. See Vilt Bretla at paras. 95 and 100.

37 Apart from this test of the connection between the subject matter of the litigation and the forum, traditional tests

fol basing jurisdiction continue to exist. See Van Breda at para. 79 in which LeBel J. stated:

However, jurisdiction may also be based on traditional grounds. like the defendant's presence in the jurisdiction or

consent to submit to the court's jurisdiction, if they are established. The real and substantial connection test does

not oust the traditional private international law bases for court jurisdiction.

38 The subject nratter of the dispute is whether- the Cliffs Contract has been breached and by whom. Cliffs claims

Essar Algoma has materially breached provisions of the contract, which if proven, would be grounds to terminate it

la
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under Ohio law. Essar Algoma claims that Cliffs had no basis to terminate the contract. Corursel for Cliffs in argument

contended that the sgbject matter of the dispute is a request for specific perfornance of the contract in Ohio where the

ore is mined and delivered to Essar Algoma. I do not agree with that contention. The subject matter of the dispute is the

Cliffs Coltract a1d who breached it. While the relief sought by Essar Algoma includes mandatory injunctive relief, that

does not make that prayer for relief the subject matter of the dispute. LeBel I . in llon Brcdn stated that it was the legal

situation or the subject matter of the litigation that must be connected to the forum. The legal situation is the contention

that the Cliffs Contract has been breached and by whom.

39 Rule 17.02 provides a guide to what may be a presumptive factor. LeBel J. stated:

83 At this stage, I will briefly discuss certain connections that the courts could use as presLrmptive connecting

factors. Like the Court of Appeal, I will begin with a number of factors drawn lrom rule 17.02 of the Ontario

Rules of Civil Procedure. These factors relate to situations in which service ex juris is allowed, and they were not

adopted as conflicts rules. Nevertheless, they represent an expression ofwisdom and experience drawn from the life

of the law. Several of them are based on objective facts that may also indicate when conrts can properly assume

jurisdiction...Thus they offer guidance for the developnrent of this area of private intetnational law.

40 Rule 17.02 refers to the following in dealing with contract claims

17.02 A party to a proceeding may, without a court order, be served outside Ontario with an originating process or

notice of a reference where the proceeding against the party consists of a clairn or claims,

(f) in respect of a contract where,

(i) the contract was made in Ontario,..'

4l Essar Algoma takes the position that the Cliffs Contract was made in Ontario.

42 The genesis of the Cliffs Contract was the 2001 CCAA proceeding of Old Algoma. As part of that restructuring,

Old Algoma sold Cliffs its interest in the Tilden Mine and concurrently entered into the Cliffs Contract. Old Algoma's

restructuring, including the Cliffs Contract, required the approval of the CCAA court which was given by order of Chief

Justice LeSage of this Court in 2002.

43 There are traditional rules governing where a contract is made. The general rule ofcontract law is that a contract

is made in the location where the offeror receives notification of the offeree's acceptance. See Eastern Power Ltd. v.

Azienrla Comunale Energia & Ambiente (l 999), 50 B.L.R. tzd) 33 (Ont. C.A.) at para- 22 per MacPherson J.A. When

acceptance of a contract is transmitted electronically and instantaneously, the contract is usually considered to be made

in the jurisdiction where the acceptance is received. See Trilltum Motor World Ltd. v. General Motors of Canada Ltd',

2014 ONCA 497 (Ont. C.A.) at para. 66 per Lauwers J.A. There is an exception to this rule which is the postal acceptance

rule that when contracts are to be concluded by post the place of mailing the acceptance is to be treated as the place

where the contract was made. See Eastent Power Ltcl. at pata. 22-

44 There is no provision in the Cliffs Contract or any of its amendments that would give rise to the postal acceptance

rule. Thus the traditional rule that'a contract is made in the location where the offeror receives notification of the

offeree's acceptance would apply. The evidence as to how the or-iginal Cliffs Contract or its amendments was concluded

is somewhat unclear but unlikely to get better. Mr. Mee of Cliffs in his affidavit stated:

I no longer have a specific recollection of where the Agreement and each of its amendments was negotiated or signed'

My general recollection is that Essar would sign anendments first and that Cliffs would sign them in Cleveland,

Ohio after they had been signed by Essar. I have looked back in my calendar for face to face meetings with Essar

in which I participated since 2002. I found a total of 50 meetings 20 of which wet'e in Canada and 30 of which were

in the United States.
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45 Neither the original Cliffs Contract nor the amendments provide that the contract or amendments becomes

binding when signed without delivery. The original Cliffs Contract states in the first recital that "concurrently with the

execution and delivery of this Agreement [the parties] are entering into that Purchase and Sale Agreement in which [Cliffs
is acquiring the interest of Algoma in the Tilden Mine Companyl" (Underlining added). This language would indicate

that the parties expected delivery ofthe contract to the other to be required for it to be binding.

46 Therefore if the evidence of Mr. Mee of Cliffs is accepted, it would mean that Essar Algoma generally signed the

contract and amendments first, then sent them to Cliffs in Cleveland who then signed them and then sent them back

to Essar Algoma. That would mean that the contract was formed when Essar Algoma received notice from Cliffs in

Ontario of the acceptance of its offer.

41 There is no date of execution on the original Cliffs Contract effective January 31,2002 or many of the amendments.

There are exceptions. The second amendnrent was signed and dated by Algoma three days after it was signed by Cliffs.

The third arnendment was signed and dated by Algorna one day before it was signed by Cliffs. Some were signed the

same day. The final amendment that extended the term to 2014 that was produced by Cliffs has an execution date by

Essar Algoma of June 7 ,2013 and no execution by Cliffs.

48 Based on the evidence Ied by Cliffs, I find that based on the traditional lules governing where a contract is

made, Essar Algoma has at least an argnable case, and likely a stronger case than that, that the Cliffs Contract and its

amendments generally were contracts made in Ontario.

49 Beyond this, the fact that the original Cliffs Contract became effective only when approved in Ontario by Justice

LeSage under the CCAA is a strong indicator that there is a strong and substantial connection of the Cliffs Contract

to Ontario. ln Trilliunt Lanwers J.A. referred to Professor Waddams and consideration whether the traditional rules in

determining the place of contract are appropriate for jurisdictional cases. He stated:

70 Should the traditional rules for determining the place of the contract be determinative in applying the fourth
PCF [presumptive connecting factor]? This is perhaps an issue for another case, but I agree with the observation of
Professor Waddams, at paras. 108-109, that the arbitrary common law rules for determining the place of a contract

may not always be apposite in jurisdictional cases. The traditional contract placement rules respond to concerns

that are different from those engaged by ajurisdictional analysis. A broader, more contextual analysis is required,

which would inevitably engage the sanre considerations as the rral and substantial connection test itself.

50 One may ask why a technical rule as to where an e-mail or fax was sent or received should determine the local of
an international piece of litigation. The fact that the Cliffs Contract had its genesis in an Ontario CCAA process and

required the approval of the CCAA court in Ontario appears to me to be at least as much a lactor in holding that the

contract is an Ontario contract as the factor of who sent or received confirmation of the terms of the contract. Often,

and in this case, contract terms or amendments are discussed and agreed orally over the phone or in meetings and then

papered after-wards.

51 I conclude and find that Essar Algorna has established a presumptive connecting factor to Ontario for its claim

under the Cliffs Contract to Ontario on the basis that the contract was made in Ontario.

52 Essar Algoma also says that Clilfs has operated its business in Ontario and on that basis Ontario has jurisdiction

to hear the Essar Algoma request for relief against Cliffs. As stated in para.79 of Van Brecla, a defendant's presence in

thejurisdiction is a traditional basis for a conrt havingjurisdiction. LeBel J. also stated that carrying on business in a
jurisdiction could be an appropriate connecting factor. He stated:

87 Carrying on bnsiness in the jruisdiction may also be considered an appropriate connecting factor. But considering

it to be one may raise more difficult issnes. Resolving those issttes may reqnire some caution in order to avoid creating

what would amount to fornrs of nniversal jurisdiction in respect of tort claims arising out of certain categories of

:!.'
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business or commercial activity. Active advertising in the jurisdiction or, for example, the fact that a Web site can

be accessed from thejurisdiction would not suffice to establish that the defendant is carrying on business there. The

notion of carrving on business requires son're folm of actual. not oulv virtual. preselrce in the iurisdiction. such as

maintaining an office there or regularly visiting the territory of the particular jurisdiction. But the Court has not

been asked in this appeal to decide whether and, i[so, wheu e-trade in the jurisdiction would amount to a presence

in the jurisdiction, With these reservations, "carrying on business" within the meaning of rule 11 '02(p) may be an

appropriate connecting factor. (Underlining added)

53 Rule 17.02(p) provides:

17.02 Aparty to a proceeding nray, without a court order, be served outside Ontario with an originating process or

notice of a referelce where the proceeding against the party consists of a claim or claims,

(p) against a person ordinarily resident or carrying on business in ontario;

54 The three Cliffs corporations that are a party to the Cliffs Contract are The Cleveland-Cliffs Iron Company, an

Ohio corporation with its principal place of business in Cleveland, Cliffs Mining Company, a Delaware corporation with

its principal place of business in Cleveland and Northshore Mining Company, a Delaware corporation with its principal

palce of business in Silver Bay, Minnesota. They are each wholly-owned subsidiaries of Cliffs Natural Resources Inc.

which is an international mining and natural resources company and publicly traded in the United States and until 2014

owned a mining project in the "Ring of Fire" region of Ontario.

55 Under the Cliffs Contract, Cliffs mined the iron ore in Michigan, rehned the ore into iron ore concentrate in

Michigan, processed the iron ore concentrate into iron ore pellets in Michigan and delivered the iron ore pellets to Essar

in Michigan. Cliffs asserts that it has not carried on any business in Canada and has no presence here. However, the

fact that all of the mining and delivery took place in Michigan does not by itself mean that it did not carry on business

in Canada.

56 Essar Algoma relies on the fact that during the course of the Cliffs Contract representatives of Cliffs have

continuously dealt with Essar Algoma or its predecessor Old Algoma in Sault Ste. Marie in Ontario. Mr. Mee of

Cliffs stated that he himself had visited Canada 20 times in connection with the Cliffs Contract. Essar Algoma and its

predecessor Old Algoma has been a significant customer of Cliffs. Mr. Marwah of Essar Algoma stated in his affidavit

that representatives of Cliffs visit Sault Ste. Marie and representatives of Essar Algoma visit Cleveland in alternating

years, dgring which visits they discuss the status of the Cliffs Contract and ongoing issues relatiug to their business

relationship. Representatives of Cliffs review Essar Algoma's operations and stockpiles of iron ore pellets when they visit

Sault Ste. Marie. The most recent visit by Cliffs'personnel was on September 18,2015 shortly before Cliffs purported

to terminate the Cliffs Contract. Prior to that, representatives of Cliffs, including sales, operational, safety and quality

personnel visited Essar Algoma in Sault Ste. Marie in October 2014 and August 2013. All of these visits fall within LeBel

J.'s statement in Van Breclathat "regnlarly visiting the jurisdiction" can constitute carrying on business in the jurisdiction.

5'l Cliffs has previously appeared in the Ontario Superior Court of Justice in connection with the Cliffs Contract.

In 2010 after Cliffs purported to ternrinate the Cliffs Contract after a pricing dispute, Essar Algoma applied for and

obtained interim injulctive relief. Clifls appeared on the application and did not oppose the jurisdiction of the Court to

hear the relief. Rather it opposed the injunction on the merits. Cliffs conrplied with the terms of the injunction.

5g I conclude and find that Essar Algoma has established a presurnptive connecting factor to Ontario for its claim

under the Cliffs Contract to Ontario on the basis that Cliffs has carried on business in Ontario.

59 Cliffs has the burden of rebuttal and must establish facts which denronstrate that the presumptive connecting

factors in this case do not poilt to any real relationship between the subject matter of the litigation and the forum or

poilts only to a weak relationship between them. I do not think Cliffs has met that btrrden. The relationship between

,:i
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the Cliffs Contract and Ontario is not weak and the visits and meetings by Cliffs personnel in Sault Ste

for trivial purposes. They were regular visits to meet with an important customer.

60 Accordingly I find that this Court has jurisdiction over the claim of Essar Algoma against Cliffs.

Forum non conveniens

Marie were not

6l The party raising forum non conveniens has the burden of showing that the alternative forum is clearly more

appropriate. The use of the word "clearly" should be interpreted as an acknowledgment that the normal state of affairs

is that jurisdiction should be exercised once it is properly assumed. The burden is on a party who seeks to depart from

this normal state of affairs to show that, in light of the characteristics of the alternative forum, it would be fairer and

more efficient to do so and that the plaintiff should be denied the benefits of his or her decision to select a forum that

is appropriate under the conflicts rules. The court should not exercise its discretion in favour of a stay solely because

it finds, once all relevant concerns and factors are weighed, that comparable forums exist in other provinces or states.

See Yan Breda at paras. 108 and 109.

62 The factors to be considered are numerous and variable. See Black v. Breeden,I20l2l I S.C.R. 666 (S.C.C.) at para.

23.In Yan Breda, at para. 5 LeBel J. provided a non-exhaustive list of factors that could play a role. Cliffs relies on a

number of these factors as supporl"iug Ohio as l"he more convenient forum.

63 Before going through these factors, thele is an issue as to whether Ohio is the alternative jurisdiction. Essar Algoma

says the alternative jurisdiction is Delaware in which the chapter 15 proceedings are taking place. I hesitate to get into
that issue and will assume that the alternative forum is the Ohio District Court. That is certainly the view of the expert

witness Allan L. Cropper relied on by Cliffs.

(i) The cost oftransferring the case or ofdeclining the stay

64 Cliffs says it will result in substantial additional cost and delay to litigate the issues in Ontario. It says that both
parties have teams of lawyers in Ohio who are intimately familiar with the case, the relevant documents, witnesses and

issues. Cliffs had spent approximately U.S. $1 million on the Ohio litigation before it was dismissed. Essar Algoma has

stated that it has a team of 12 attorneys who have spent more than 5,000 hours reviewing documents in the Ohio litigation
and that its attorneys have reviewed more than 43,000 documents that Cliffs has produced.

65 Cliffs is concerned that if the matter is litigated in Ontario, both sides will have to educate Ontario lawyers about

all of this. At one time, that would have been a nrajor concern. However it is now possible and becoming commonplace

in cross-border litigation for American lawyers to appear in an Ontario court, and vice versa. The recent Nortel trial was

a perfect example of that in which on many days there were l0 to 20 U.S. lawyers in Toronto attending the trial.

66 Cliffs also says that as the Cliffs Contract is governed by Ohio law, there would be the added expense of proving

Ohio law. That appears to me to be a minor expense. Essar Algoma has already provided an affidavit of an expert on

Ohio law, which Cliffs accepted at least on one point during argument. An affidavit on Ohio contract law could not

be relatively expensive in comparison to what has already been expended. Cliffs has also provided a copy of Ohio juty
instructions for a civil breach ofcontract case. The concepts seem virtually identical to Ontario concepts.

61 This factor is essentially a netrtral one.

( ii ) The impact of a transfer on lhe conduct of the litigation or on related parallel proceedings

68 Cliffs says having an Ontario court hear the dispute would deprive it of an Ohio judge who is familiar with the

issues. Judge Nugent is certainly far nrore familiar with the issnes than an Ontario judge would be. However an Ontario
judge, like any other judge hearing a trial or proceeding, is used to coming in cold and picking it up quickly.
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69 Judge Nugent has not ruled on whether the Cliffs Contract can be terminated or on whether there were breaches of

the contract by Essar Algoma that could be considered material breaches. He merely found on the summary judgment

motion, that he dismissed, that there was no legally enforceable agreement between the parties to reduce the 2014 annual

nomination to 3.3 million tons and that Essar Algoma therefore failed to meet its annual requirements by a margin of

at least 500,000 tons. He did not deal with other defences that Essar Algoma was asserting and stated that he could not

conclnde that there was a breach entitling Cliffs to damages. Cliffs did not clairn any declaration that it had a right to

terminate the Cliffs Contract. Cliffs says that if it can prove that there were material breaches, it would have the right

to terminate the Cliffs Contract. These are issues yet to be dealt with.

10 So far as the timing of any trial or other proceeding is concerned, there is no evidence that the Ohio District

Court wogld be in a better position to hear the case soorler than in this Court. Cliffs says it is ready to proceed to trial.

Essar Algoma has said it needs more discovery. Both Cliffs and Essar Algoma say they want the matter determined as

quickly as possible.

7l Whatever the sitgation, this Court carl accommodate the parties quickly. The situation for Essar Algoma is critical,

and the Monitor has stated in its sixth report that in developing and carrying out the SISP, which has tight timelines,

Algoma needs certainty concerning the status of the Cliffs Contract and an expedited determination of the rights of the

parties is linked to the development of the SISP. Whether those rights can be determined that quickly may be a question

mark, but this Court is in at least as good a position as the Ohio coul't to deal with the issues quickly.

72 I see this factor as neutral or at best perhaps slightly favouring Cliffs.

(iii) The possibility of conflicting judgments

73 I do not see this as an issue. In argument, Essar Algoma acknowledged that it is bound by the finding made by

Judge Nugent, to which I have already referred. It could hardly say otherwise, given the principle of res iudicata. All
other issues remain open.

(iv) Location of eviclence

74 Cliffs says it will have to call evidence of witnesses in the U.S. regarding its advance planning and why Essar

Algoma's actions were a problem to Cliffs. These witnesses wotrld come from Cleveland.

75 However, Essar Algoma's witnesses are from Sault Ste. Marie. There is no evidence how many from each side will

need to be called. It is a shorter trip from Cleveland to Toronto than from Sault Ste. Marie to Toronto, whether by air

or car. In this day of international contracts, particularly between parties neat the Canadian border, I do not see this

factor as compelling. It is a neutral factor.

(v) Applicable lau,

76 Ohio law governs the Cliffs Contract. Cliffs says there is a risk an Ontario court will apply Ohio law incorrectly.

I suppose it can be said that an Ohio judge would also apply it incorrectly. This might be a material factor if the law in

question was nrarkedly different from Ontario law with concepts unknown to Ontario law. It is clear from the record

however that this is not the case. It was acknowledged in argument that Ohio law is not substantially differeht from

Ontario law regarding material breach.

71 Cliffs cites the standard jury instructions in Ohio which defines material breach as follows:

"Material breach" by plaintiff means a breach that violates a term essential to the purpose of the contract. Mere

nominal, trifling, slight or technical depaltnres fi'om the contract terms are not material breaches so long as they

occur in good faith.
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18 The jury instructions go on to say that some Ohio courts have utilized the following five factors listed in the

Restatement of the Law, (2d) Contracts (1981) in deciding whether a breach is material:

' (i) The extent to which the injured party will be deprived of the benefit which he reasonably expected;

(ii) The extent to which the injured party can be adequately conpensated for the part of the benefit of which

he will be deprived;

(iii) The extent to which the party failing to perform or to offer to perform will suffer forfeiture;

(iv) The likelihood that the party failing to perform or to offer lo perform will cure his failure, taking account

of all the circumstances including any reasonable assurances;

(v) The extent to which the behaviour of the party failing to perform or to offer to perform comports with

standards of good faith and fair dealing.

(vi) The extent to which the behaviour of the party failing to perform or to offer to perform comports with

standards ofgood faith and fair dealing.

79 Cliffs argues that the determination of whether a party failed to comport with standards of good faith and fair

dealing is an inherently local reflection of local commercial mores and that the nature of an Ontario cout't's determination

of standards of good faith and fair dealing would inevitably reflect Ontario values and standards rather than Ohio values

and standards. I find this argument a stretch. There is no suggestion in the evidence that the values in Cleveland on such

an issue would be different from the values in Sault Ste. Marie. In any event, there is nothing in the Ohio law that says

that in a case involving parties undertaking a contract in Cleveland and Sault Ste. Marie, it is the Cleveland values rather

than the Sault Ste. Marie values that are to be considered.

80 Ontario courts can and do often apply foreign law. In this case I do not consider the fact that the law to be applied

is Ohio law much of a factor, if any.

(vi) Recognition and enforcemetxt o/'an Ontario judgment

81 Cliffs takes the position that there is no jurisdiction in this Court to deal with the Essar Algoma claim against Cliffs

because an injunction should not be ordered against a U.S. resident such as Cliffs that could not be enforced.

82 This argument asslrmes that Cliffs would ignore a decision of an Ontario court. Whether that is so is a question.

Cliffs complied with an injunction ordered in Ontario in 2010 after it purported to terminate the Cliffs Contract. Cliffs

has requested alternative relief if this Court assumes jurisdiction requiring a statement of claim to be delivered by Essar

Algoma, which is some indication that it intends to appear and deal with the issue if it is to be dealt with in Ontario.

If it does there could be no issue of Ontario having jurisdiction that would not be recognized by a U.S. Court as Cliffs

would have attorned to the jurisdiction.

83 CliffsreliesonapassagefromSharpe, Injunction.sandSpecdicPerJbrmance,(loose-leafed.November20l5Toronto:

Canada Law Book), fl.1220 that refers to a reluctance of courts to make an order that cannot be enforced, as follows:

Claims for injunctions against foreign parties present jurisdictional constraints which are not encountered in the

case of claims for money judgments. In the case of a nroney claim, the courts need not limit assumed jurisdiction to

cases where enforceability is ensured. Equity, however, acts in personam and the effectiveness of an equitable decree

depends upon the control which may be exercised over the person of the defendant. If the defendant is physically

present, it will be possible to require hinr or her to do, or pernrit, acts outside the jurisdiction. The courts have,

however, conscientionsly avoided making orders which cannot be enforced. The result is that the courts are reluctaut

to grant injunctions against parties not within the jurisdiction and the practical import of rnles permitting set'vice
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ex juri,s in respect of injunction claims is necessarily limited. Rules of court are typically limited to cases where it is

sought to restrain the defendant from doing anything within the jurisdiction. As a practical matter the defendant

"who is doing anything within the jurisdiction" wiil usually be physically present within the jurisdiction to allow

ordinary service.

84 I have not been provided with any case however involving cross-border insolvencies in which orders in proceedings

under the CCAA canllot be enforced in the United States in chapter 15 proceedings under the U.S. Bankruptcy Code or

that deal with evidence as in this case regarding the enforceability of a non-monetary judgment in the United States.

85 Cliffs relies on an opinion of Allan L. Gropper, a highly regarded federal bankruptcy judge for the Southern

District of New York from 2000 to 2015. In that opinion, Mr. Gropper stated that United States courts have the

greatest respect for the orders and judgments of courts of other nations, particularly those of Canada and judgments for

noney are ordinarily enforced. He stated that while non-monetary judgments are less regularly enforced, in appropriate

circumstances they may be enforced under the common law principle of comity. However, in order for a foreign order

orjudgment to be enforced, the foreign court rnust have personaljurisdiction over the defendant.5

86 I could hardly quarrel with an opinion on these matters by someone as eminent as Mr. Gropper. However, Mr.

Gropper was instructed to assume that Cliffs does not carry on business in Canada, and that assumption is critical

to his analysis. That assumption cannot stand in light of the findings that I have made regarding Cliffs carrying on

business in Ontario. While Mr. Gropper opines that a U.S. court must scrutinize the basis on which a foreign court asserts

jurisdiction over a defendant, and in light of international concepts ofjurisdiction to adjudicate, there is no discussion

of this issue if the foreign court such as this Court has found that the defendant has carried on business in Ontario under

a contract made in Ontario.

87 Essar Algoma relies on an opinion of Ronald A. Brand, a professor of law at the University of Pittsburgh and

highly qualified in the area of the recognition of foreign judgments. Professor Brand's opinion is that the fact that a

Canadian judgment provides relief in the form of (a) a declaratory order concerning the rights and obligations of parties

under and the status of a contract, and/or (b) specific performance of contractual obligations, would not prevent the

recognition and enforcement of that judgment in a court in the United States. Recognition is based on the principle

of comity and derives from a U.S. case of Hilton v. Guyot, 159 U.S. 113 (U.S. N.Y. Sup. 1895). Professor Brand says

that the principles of comity discussed in that case have made the U.S, one of the most liberal countries in the world

in recognizing foreign judgments.

88 Cliffs relies on an opinion of Richard B. McQuade Jr., as U.S. District Court judge from 1986 to 1989 and before

that an Ohio Common Pleas Court judge from l 978. Since 1 998 he has served as a judge by assignment in both federal

and Ohio states courts. His opinion is that an Ohio, Minnesota or Michigan court would not enforce an order of an

Ontario court in the nature of specific performance. I must say that I prefer the opinion of Professor Brand for the

reasons given by Professor Brand and his impressive credentials on the subject, credentials that I believe to be superior

to those of Mr. McQuade.

89 Mr. McQgade states in his opinion that recognition of foreign judgments is based upon general principles of comity.

He then goes on to state that the Uniform Foleign-Money Judgments Recognition Act that has been adopted in many

states, including Ohio, Michigan and Minnesota, restricts the enforcement of foreign judgments to the recovery of money

only. This, however, is not the whole picture. As Professor Brand points out, those state statutes are limited in scope to

the recognition of foreign money judgrnents, but they all include a "savings clause" which specifically acknowledges that

judgments other than money judgments may be recognized by applying traditional concepts of comity.

90 Mr. McQuade in his opiniorr stated that courts that adopted the Uniform Act have consistently denied enforcement

to non-nlonetary judgments, and he cited one case Sea Search Annada v. Repuhlic of Colotnbia,82l F.Supp.2d 268 (U.S-

Dist. Ct. 201 l) as authority for that proposition. However, as explained by Professor Bland, that decision dealt with a

version of the Uniform Foreign Money-Judgments Recognition Act that was in effect in Washington D.C. in 2011 that
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did not contain the savings clause that other states including Ohio, Michigan and Minnesota had adopted. A Washington

D.C. statute was later passed in 2011 after the decision to expressly preserve the D.C. courts'discretion to recognize

foreign non-money judgments under principles of comity or otherwise. Curiously, Mr. McQuade in a footnote to his

opinion stated that a U.S. court may provide injunctive relief to enforce a foreign judgment it has recognized and that

a U.S. court in doing so nray take into account a number of factors typically taken into account in ordering injunctive

relief. That footnote was contrary to his opinion stated in the body of his afhdavit.6

91 There is also the issue as to what a U.S. court would consider in recognizing an injunctive order from this Court.

In a recent article in 2014 by Judge Martin Glenn of the United States Bankruptcy Court for the Southem District of
New York, Judge Glenn commented on the practice of comity between the U.S. and Canada. He stated:

ln Hilton v. Guyot, the Supreme Court held that if the foreign forum provides "a full and fair trial abroad before

a court of competent jurisdiction, conducting the trial upon regular proceedings, after due citation or voluntary

appearance of the defendant, and under a system of jurisprudence likely to secure an impartial administration of
justice between the citizens of its own country and those of other countries, and there is nothing to show either

prejudice in the court, or in the system of laws under which it is sitting," the judgment should be enforced and not

"tried afresh." Hilton,l59 U.S. a|202-03. "ffihen the foreign proceeding is in a sister common law jurisdiction with
procedures akin to our own, comity should be extended with less hesitatiou, there being fewer concerns over thc

procedural safeguards employed in those foreign proceedings." In re Bd. of Dirs. of Hopewell Int'|. Ins. Ltd., Inc. 
"238

B.R. 25, 66 (Bankr. S.D.N.Y. 1999), aff d,238 B.R. 699 (S.D.N.Y.2002) (internal quotation marks and citations

omitted). For example, the U.S. and Canada share the same common law traditions and fundamental principles of
law. Canadian courts afford creditors a full and fair oppoftunity to be heard in a manner consistent with standards

of U.S. due process. U.S. federal courts have repeatedly granted comity to Canadian proceedings.

92 Judge Glenn also referred to a reluctance to second guess a decision of a foreign court in taking jurisdiction if the

defendant appeared in the foreign court to challenge itsjurisdiction and failed to prevail. He stated:

In deciding whether to enforce a foreign judgment, a court in the United States may scrutinize the basis for the

assertion ofjurisdiction by the foreign court. See RESTATEMENT (THIRD) OF FOREIGN RELATIONS LAW

$ 482 cnrt. c. ("Lack of jurisdiction over defendant. The most common ground for refusal to recognize or enforce a

foreignjudgment is lack ofjurisdiction to adjudicate in respect ofthejudgrnent debtor. Ifthe rendering court did not

have jurisdiction over the defendant undel the laws of its own state, the judgment is void and will not be recognized

or enforced in any other state. Even if the rendering court had jurisdiction under the laws of its own state, a court in

the United States asked to recognize a foreign judgment should scrutinize the basis for asserting jurisdiction in the

light of international concepts of jurisdiction to adjudicate."). Whether jurisdiction was challenged in the foreign

court is relevant but not necessarily decisive in deciding whether to enforce a foreign judgment, although a renewed

challenge tojurisdiction is generallyprecluded. Id. ("Ifthe defendant appeared in the foreign court to challenge the

jurisdiction of the court and failed to prevail, it is not clear whether such determination will be considered res judicata

by a court in the United States asked to recognize the resulting judgment."); /d. at $ 482 rn.3 ("[i]f the defendant

challenged the jurisdiction of the rendering court in the first action and the challenge was unsuccessful or was not

carried to conclusion ... a renewed challenge tojurisdiction ofthe rendering court is generally precluded").

93 I recognize the reluctance expressed by Justice Sharpe in his text that our courts avoid making orders that cannot

be enforced. However on the basis of the evidence before me, Cliffs has not established that an order made in this Court
requiring Cliffs to perform the Cliffs Contract would not be enforced in those states where Cliffs has assets. I accept that

there may be some risk as opinions are only opinions, but the risk on the basis of the evidence before me does not rise

to the level that would render Ontario a.forum nott c:onvenierls in this case-

( vii) Cottclusion ott Jbrum non convetiens

94 Cliffs has not met its burden of showing that the alternative forum, in this case Ohio, is clearly more appropriate.
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Is the reliefinappropriate for a summary proceeding?

95 Cliffs takes the position that the relief Essar Algoma seeks is inappropriate for a summary proceeding and that

there is no basis for Essar Algoma claiming urgency. This is not raised as aforurnnon conveniens point. It requests an

order that Essar Algoma must deliver a statemeut of claim.

96 So far as the urgency is concerned, the Monitor has rnade clear that the issue needs to be quickly decided. I cannot

find that Essar Algoma has purposely delayed the issue. In any event, Cliffs in argument took the position that it wanted

the issue decided quickly.

97 Regarding the kind of hearing required to deal with the dispute, there is nothing in the record before me to say

that Essar Algoma is demanding some summary procedure that would impair Cliffs'procedural rights in any material

way. In argument, counsel for Essar Algoma said that what procedure will be adopted is for this Court on another day

and that the parties will have to work together to come up with an appropriate procedure. It could be a full trial or less.

98 I would not at this stage order that Essar Algoma deliver a statenrent of claim. What the form of the process

will take is yet to be decided. I agree with Cliffs that the procedural rights of the parties should be protected as much

as possible as the circumstances will permit. Those circumstances, of course, include the fact that Essar Algoma filed

under the CCAA shortly after Cliffs purported to terminate the Cliffs Contract and that the issue needs to be dealt with
quickly for the sake of both parties. As well, the principles laid out in Hryniak v. Maulclin,20l4 SCC 7 (S.C.C.) and the

need to be mindful of the most proportionate procedure for a case will need to be considered.

Conclusion

99 The motion of Cliffs is dismissed.

Molion dismissecl.

Footnotes

The power in section I I is "subject to the restrictions set out in this Act." Cliffs argued that an inlerence should be drawn

that because Essar Algoma withdrew its critical supplier motion, an inference should be drawn that it did so because it could

not comply with the critical supplier tests in section 1l(4). Thus the failure to be able to comply with section 11(4) should be

read as a restriction in the Act preventing the use of section I 1 by the applicants. I decline to make such an inlersnce and

in any event do not think a failure to fall into the language ofsection 11(4) which provides that a court may make an order

can be read to be a restriction under section 11. It is comrnonplace in CCAA proceedings to make orders requiring supply

without invoking section I l(4).

At the request of Cliffs, the claims procedure order signed on January 14, 2016 in this CCAA proceeding by agreement did

not cover Cliffs'claims and the procedure to govern those claims is to await the detenuination of this rnotion.

It would be up to the Delaware Bankruptcy Court to determine if the claim shorild proceed in that Conrt or in the Ohio

District Court.

Although Justice Dumas referred to a trustee and the Bankruptcy Court, the case was a CCAA case and the MME was not

a bankrupt.

Mr. Gropper went on in his opinion to give his view ("it is submitted...") that a U.S. Court would not find that Cliffs has

submitted to thejurisdiction ofthe Canadian courts. I have serious doubts as to whether an expert in foreign law should go

beyond stating what the foreign law is and give an opinion on what the foreign court would do in a partictrlar case. See my

cornments in Nortel Netyvorks Corp., Re (2014),20 C.B.R. (inh) 171 (Ont. S.C.J. [Commercial List]) at paras. 103-104. In any

event, his opinion was based on the assumption that Cliffs did not carry on business in Canada.

2
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2016 ONSO 595,2016 CbiswelOnt 1040, 263 A.C.W.S. (3d) 301, 33 C.B.R. (6th) 313

Mr. Gropper also refened, in a footnote to his statement that in appropriate circumstances a non-monetary may be enforced

under the common law principle of comity, to the Sea Searclr case as authority that where the Unifornr Act has been adopted,

courts have consistently denied enforcement to non-monetary judgments. However Professor Brand's analysis is a complete

answer to that case. I would note that while Mr. Gropper has extremely impressive credentials as a bankruptcy expert, his

cttrric'ulum vitae does not list experience in dealing with state courts ol the enfor:cement of foreign judgments under state

legislation.
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reserved.

Weyt{*WNeXt' cailAsA Copyrighl S) l'honrson Re$lers Canada Llrnited or its licensars {€xcludilg individuat court docunr$ntn}. Aii righls re$ervsd.



TAB 4



Hayes Forest Services Ltd., Re, 2009 BCSC 1 169, 2009 CarswellBG 2286

2009 BCSC 1169,2009 CarswellBc 2286,LztJtJgl ts.C.W.L.u. /uau..

2oo9 BCSC 1169

British Columbia Supreme Court

Hayes Forest Services Ltd., Re

2oo9 CarswellBC zz86,2oo9 BCSC 1169, [2oo9] B.C.W.L.D.7o8o, [2oo9] B.C.W.L.D. Zo8z,

lzoogl B.C.WL.D. Tz5z,fzoogf B.C.J. No. 1725, r8oA.C.W.S. (zd) 86r,57 C.B.R. (Sth) Sz

In the Matter of the Companiesf Creditors Arrangement Act, R.S.C.
1985, c. C-B And In the Matter of the Business Corporations Act,

S.B.C. z.oo2, c. STAnd In the Matter of Hayes Forest Services Limited,
Hayes Holding Services Limited and Hayes Helicopter Services Ltd.

Burnyeat J.

Heard: July 8, ro,24, zoog; August t4,2oo9
Judgment: August 27, 2oo9
Docket: Vancouver So85453

Counsel: S.C. Fitzpatrick for Teal Cedar Products Ltd.

J.I. Mclean for Hayes Forest Services Limited, Hayes Holding Services Limited, Hayes Helicopter Services Ltd.

E.J. Milton, Q.C. for Western Forest Products Inc.

J. Cytrynbaum for G.E. Canada Corporation
J. Mistry for Steelworkers Locals 1-80, l-85

F.R. Dearlove for Canadian Imperial Bank of Commerce

Subject: Natural Resources; Civil Practice and Procedure; Corporate and Commercial; Public; Insolvency; Estates and

Tnrsts
Related Abrirlgment Classifi cations

Alternative dispute resolution

III Relation ofarbitration to court proceedings

ilI.1 Where jurisdiction of court ousted by statute

Bankruptcy and insolvency

XIX Companies' Creditors Arrangement Act
XIX. 1 General principles

XIX. l.e Jurisdiction
XIX-1.e.i Court

Natural resolrrces

IV Timber
IV.5 Timber licences

IV.5.d Miscellaneous

Headnote

Natural resorlrces -- Timber - Timber licences - Miscellaneous

H Ltd. filed for protection under Companies' Creditors Arrangement Act ("CCAA") - H Ltd. logged timber for T Ltd.

under contract in respect of tree farm licence - In accordance with regulation, contract provided that H Ltd. could

assign its rights or interest under agreement provided H Ltd. obtained T Ltd.'s consent which would not be unreasonably

withheld - Contract provided for disputes to be referred to arbitration - H Ltd. requested consent of T Ltd. to
assignment of contract to N Ltd. - T Ltd. advised that it was withholding consent because N Ltd. was not suitable

assignee - T Ltd. brought application to lift stay of proceedings so that it could commence arbitration proceedings

in respect of issue of whether it was reasonable to withhold its consent to assignment of contract - H Ltd. brought


