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AND IN THE MATTER OF A PLAN OF COMPROMISE OR
ARRANGEMENT OF SEARS CANADA INC., 9370-2751 QUEBEC
INC., 191020 CANADA INC., THE CUT INC., SEARS CONTACT
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10011711 CANADA INC., 1592580 ONTARIO LIMITED, 955041
ALBERTA LTD., 4201531 CANADA INC., 168886 CANADA INC.,
AND 3339611 CANADA INC.

(each, an "Applicant", and collectively, the "Applicants")

NOTICE OF CROSS-MOTION

THE DEFENDANT, Consumer Intelligence Group Inc. ("CiG") in the Superior Court
of Justice action bearing Court File No. CV-15-522235 (the "Main Action"), will make a
Cross-Motion in response to a Motion brought by DGA North American Inc. and DGA
Fulfillment Services Inc. (collectively "DGA") in the Main Action to a Judge of the
Commercial List, on April 13, 2018, at the Court House, 330 University Ave., Toronto,

Ontario.

PROPOSED METHOD OF HEARING: The motion is to be heard

[ ]! in writing under subrule 37.12.1(1) because it is on consent:

[ ]| in writing as an opposed motion under subrule 37.12.1(4);

DX | orally.




THE MOTION IS FOR:

1. A Declaration that the stay of proceedings ordered in paragraph 14 of the Order of
Justice Hainey granted in these proceedings on June 22, 2017 (the "Initial Order"),
which stay has been extended to April 27, 2018, applies in respect of the following

proceedings:
a. The Main Action
b. Court File No. CV-15-522235-00A1 (the "CiG Third Party Action")
c. Court File No. CV-15-522235-00A2 (the "Sears Third Party Action")
d. Court File No. CV-15;522235-00B1 (the "DGA Fourth Party Action")

e. Court File No. CV-15-522235-00B2 (the "CiG Fourth Party Action")
(collectively the "Actions")

2. In the alternative, in the event that the stay of proceedings granted in the Initial Order
does not apply to the Actions, an Order lifting the stay of proceedings granted in the
Initial Order in respect of Sears Canada Inc. ("Sears") for the limited purpose of

requiring Sears to:

a. Produce to all parties in the Actions an Affidavit of Documents pursuant to
Rule 30 of the Rules of Civil Procedure, R.R.O. 1990, Reg. 194, as amended
(the "Rules™), together with all Schedule "A" productions referenced therein
within 60 days from the date of the Order; and

b. An Order that Sears shall produce a representative to be examined for

discovery in the Actions within 120 days from the date of the Order;

3. In the further alternative, and to the extent that any Actions, or parts thereof, are not
stayed pursuant to the Initial Order, an Order staying the Actions, or parts thereof,

until such time as Sears agrees to, or this Honourable Court orders Sears to:



a. Produce its Affidavit of Documents, together with its Schedule "A"

productions, set out in subparagraph 2(a), above; and

b. Produce a representative to participate in examinations for discovery in the

Actions;

4. Costs of this Motion on a substantial indemnity basis, together with applicable taxes

and disbursements; and
5. Such further and other relief as this Honourable Court deems just.
THE GROUNDS FOR THE MOTION ARE:
The Actions

1. All of the Actions arise from Sears' claims against CiG in the Main Action and, in
particular, the sale of media space and the placement of advertisements in Sears'
merchandising catalogues (the "Onsert Program") and credit card statements

(the "Credit Card Program");

2. The pleadings are voluminous. They total 18 sets of pleadings. They include a
main action, two third party actions, two fourth party actions, and a variety of
counterclaims and crossclaims set out therein. The claims and defences of all of

the parties are intertwined and share a common factual matrix;

3. Schedule "A'" to this Notice of Cross-Motion includes a flowchart that illustrates

the various actions, parties, claims, and damages claimed in the Actions;
The Parties

4, The plaintiff, Sears, carried on business as a retailer throughout Canada. It sold
space in its merchandise catalogues through its Onsert Program. It also sold space

in its credit card statements through its Credit Card Program;



10.

The defendant, CiG, is a marketing intelligence and direct media company. It
finds advertising opportunities for clients, purchases media space and their behalf,

and makes the arrangements to have their advertisements published in that space;

The third parties, DGA North American Inc. and DGA Fulfillment Services Inc.
(collectively "DGA"), retained CiG to arrange for DGA's promotional materials

to be distributed by Sears under its Onsert Program and Credit Card Program;

The fourth party, Moore Canada Corporation ("Moore"), carries on business in
the printing industry. Moore printed the inserts for DGA for the Onsert Prograin
and Credit Card Program;

The fourth party, R.R. Donnelley & Sons Company ("RRD"), is a provider of
commercial printing services, which includes inserting advertising material into
envelopes and other packages for mailing. RRD inserted the advertisements for
DGA into the Onsert Program and Credit Card Program. RRD and Moore are

related companies;

It is alleged by DGA that after the Onsert Program and Credit Card Programs
were circulated, the responses were nowhere near the levels that DGA had

historically experienced with Sears;

Certain parties have failed to pay each-other amounts due and owing under their
respective contracts. Allegations of liability have been made by, and against, all

of the parties;

Pleadings Close

11.

By November 2, 2016, pleadings in all five Actions closed;

The Discovery Plan

12.

Between November 2016 and in or around June 2017, the parties negotiated the

terms of a Discovery Plan and set aside dates in September 2017 for discoveries;



13.

By June 2017, a Discovery Plan had not been executed by the parties;

The Initial Order

14.

15.

16.

17.

On June 22, 2017, the Honourable Mr. Justice Hainey signed the Initial Order;

Paragraph 14 of the Initial Order contains a stay of proceedings provision, which

states as follows:

NO PROCEEDINGS AGAINST THE SEARS CANADA
ENTITIES, THE BUSINESS OR THE PROPERTY

14.  THIS COURT ORDERS that until and including July 22,
2017, or such later date as this Court may order (the "Stay
Period"), no proceeding or enforcement process in any court or
tribunal (each, a "Proceeding") shall be commenced or continued
against or in respect of the Sears Canada Entities or the Monitor or
their respective employees and representatives acting in such
capacities, or affecting the Business or the Property, except with
the written consent of the Sears Canada Entities and the Monitor,
or with leave of this Court, and any and all Proceedings currently
under way against or in respect of the Sears Canada Entities or
affecting the Business or the Property are hereby stayed and
suspended pending further Order of this Court.

The plaintiff, Sears, falls under the definition of the "Sears Canada Entities";

The stay of proceedings in the Initial Order has been extended on several
occasions. The current extension granted pursuant to an Order, dated January 22,

2018, extends the stay of proceeding to April 27, 2018;

Does the Stay Apply to the Actions?

18.

19.

Subsequent to the release of the Initial Order, the parties disagreed as to whether

or not the Actions should proceed;

DGA served a Notice of Motion on Feb. 22, 2018 and seeks a timetable/discovery
plan for the Actions. DGA's Motion is returnable on April 13, 2018;



20.

21.

22.

23.

24.

25.

26.

27.

28.

DGA's Motion does not address the Initial Order. Nor does it refer to the fact that
the actions by and against Sears, which is an integral party to all Actions, are

stayed;

CiG is taking the position that the scope of the stay granted in the Initial Order
applies to the Actions. Hence, none of the Actions can proceed unless and until a
determination is made on the actual scope of the stay of proceedings granted in

the Initial Order;

CiG is also taking the position that if the Actions proceed, the participation of
Sears, both in terms of documentary discovery and for examinations for

discovery, is warranted;

CiG has scheduled a Cross-Motion returnable on April 13, 2018 for, infer alia,

certain relief in relation to the above;

The fourth parties, RRD and Moore, have also brought a Cross-Motion returnable
on April 13, 2018 and are seeking similar relief to that which is claimed by CiG;

The Actions cannot proceed unless and until the parties receive clarification on
the scope of the stay of proceedings in the Initial Order and its effect on the

Actions;

CiG will be significantly prejudiced should it be required to proceed with the
Actions (both in terms of proceeding with its claims and defending the claims of
DGA, RRD and Moore) without documentary production from Sears and being

able to examine Sears for discovery;

There is no prejudice to DGA should the Actions be stayed until the CCAA
proceedings expire, or such time as Sears agrees to participate in the Actions or

this Honourable Court orders Sears to do so;

The balance of convenience weighs in favour of granting the stay;



29. Rules 1, 3, 37, 39 and 57 of the Rules of Civil Procedure, R.R.0O. 1990, Reg. 194,
as amended; sections 97 and 106 of the Courts of Justice Act, R.S.0. 1990, c.
C.43, as amended; and the Companies' Creditors Arrangement Act, R.S.C. c.

C.36, as amended; and

30.  Such further and other grounds as counsel may advise and this Honourable Court

permits.

THE FOLLOWING DOCUMENTARY EVIDENCE will be used at the hearing of the

motion:

1. The Affidavit of Michelle Pham, sworn March 28, 2018, together with exhibits

attached thereto;
2. The pleadings and proceedings herein; and
3. Such further and other material as counsel may advise and this Honourable Court
may permit.
March 28, 2018 FOGLER, RUBINOFF LLP
Lawyers
77 King Street West
Suite 3000, P.O. Box 95
TD Centre North Tower

Toronto, ON M5K 1G8
Ian P. Katchin (LSUC: 53559V)

Tel: 416.864.9700
Fax: 416.941.8852
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Consumer Intelligence Group Inc.
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SCHEDULE "A"

Consumer Intelligence Group Inc. ats Sears Canada Inc.

Pleadings Flowchart

Main Action

Sears Canada Inc.

/ (Plaintiff) \

Claim for $377,023.78 Counterclaim for $114,500
[Balance owing under Agreement] [Lost profits, breach of contract and negligence]

Consumer Intelligence Group Inc.
(Defendant and Plaintiff by CC)

Third Party Action (A1)

Sears Canada Inc.
(Plaintiff)

Consumer Intelligence Group Inc.
(Defendant, Plaintiff by CC and Plaintiff by TPC)

Claim for Contribution and Indemnity, Claim for $3,475,000
15% of amounts due to Sears, and [Breach of Contract and Negligence]
$433,738.41

[Breach of contract re: Onsert/Insert
_ Program]

>

DGA North American Inc. and DGA Fulfillment Services Inc.
(Defendants by TPC and Plaintiff by CC)




Third Party Action (A2)

Sears Canada Inc.

(Plaintiff)

Consumer Intelligence Group Inc.
(Defendant, Plaintiff by CC and Plaintiff by TPC)

Third Party Claim for Contribution and
Indemnity and $377,023.78

[Negligence]

DGA North American Inc., DGA Fulfillment Services
(Defendants by TPC and Plaintiff by CC)
and R.R. Donnelly & Sons Company
(Defendant by TPC)

Fourth Party Action (B1)

Sears Canada
(Plaintiff)

Inc.

Consumer Intelligence Group Inc.
(Defendant, Plaintiff by CC and Plaintiff by TPC)

™

Claim for Contribution and Indemnity
[Negligence]

DGA North American Inc., DGA Fulfillment Services

(Defendants by TPC and Plaintiff by CC and Fourth Rarty Claim)
and R.R. Donnelly & Sons Company
(Defendant by TPC) ,

Claim for Contribution and Indemnity,
and $3,475,000
[Breach of contract and Negligence]

Claim for Contribution and Indemnity
[Negligence]

.

R.R. Donnelley & Sons Company and

/]

Moore Canada Corporation

(Defendants by Fourth Party Claim and Plaintiffs by CC)

10



Fourth Party Action (B2)

Sears Canada Inc.
(Plaintiff)

Consumer Intelligence Group Inc.
(Defendant, Plaintiff by CC and Plaintiff by TPC and FPC)

Claim for Contribution and Indemnity and
$3,475,000
[Negligence]

DGA North American Inc., DGA Fulfillment Services
(Defendants by TPC and Plaintiff by CC and Fourth Party Claim)

R.R. Donnelley & Sons Company, Moore Canada Corporation and Sears Canada Inc.
(Defendants by Fourth Party Claim)
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ONTARIO
SUPERIOR COURT OF JUSTICE
COMMERCIAL LIST

IN THE MATTER OF THE COMPANIES' CREDITORS
ARRANGEMENT ACT, R.S.C. c. C-36, AS AMENDED

AND IN THE MATTER OF A PLAN OF COMPROMISE OR
ARRANGEMENT OF SEARS CANADA INC., 9370-2751 QUEBEC INC,,
191020 CANADA INC., THE CUT INC., SEARS CONTACT SERVICES INC,,
INITIUM LOGISTICS SERVICES INC., INITITUM COMMERCE LABS INC,,
INITIUM TRADING AND SOURCING CORP., SEARS FLOOR COVERING
CENTRES INC., 173470 CANADA INC., 2497089 ONTARIO INC., 6988741
CANADA INC., 10011711 CANADA INC., 1592580 ONTARIO LIMITED,
955041 ALBERTA LTD., 4201531 CANADA INC,, 168886 CANADA INC,,
AND 3339611 CANADA INC.

(each, an "Applicant", and collectively, the "Applicants")

AFFIDAVIT OF MICHELLE PHAM
(SWORN MARCH 28, 2018)
I, Michelle Pham, of the City of Brampton, in the Regional Municipality of Peel, MAKE
OATH AND SAY:

1. I am a Legal Assistant with the law firm of Fogler, Rubinoff LLP, Lawyers for the
defendant, Consumer Intelligence Group Inc.‘("CiG") in the Superior Court of Justice action
bearing Court File No. CV-15-522235 (the "Main Action") and, as such, have knowledge of the
following matters to which I hereinafter depose. To the extent that I refer to information that is
not within my personal knowledge, I have stated the source of that information and verily believe

1t to be true.

2. I swear this Affidavit in support of CiG's Motion for, -inter alia, a Declaration that that
the stay of proceedings ordered in paragraphs 14 and 17 of the Order of Justice Hainey granted
in these proceedings on June 22, 2017 (the "Initial Order") applies in respect of the following

proceedings:
(a) The Main Action

(b) Court File No. CV-15-522235-00A1 (the "CiG Third Party Action")



-0-
(©) Court File No. CV-15-522235-00A2 (the "Sears Third Party Action")

(d) Court File No. CV-15-522235-00B1 (the "DGA Fourth Party Action")

(e) Court File No. CV-15-522235-00B2 (the "CiG Fourth Party Action")

(collectively the "Actions")

and in response to the Motion brought by DGA North American Inc. and DGA Fulfillment
Services Inc. (collectively "DGA") returnable on April 13, 2018, and for no other or improper

purpose.
The Parties

3. The plaintiff in the Main Action, Sears Canada Inc. ("Sears"), carried on business as a
retailer throughout Canada. It sold media space in its merchandising catalogues (the "Onsert

Program") and credit card statements (the "Credit Card Program").

4. The defendant in the Main Action, CiG, is a marketing intelligence and direct media
company. It finds advertising opportunities for clients, purchases media space and their behalf,

and makes the arrangements to have their advertisements published in that space.

5. The third parties, DGA, retained CiG to arrange for DGA's promotional materials to be
distributed by Sears under its Onsert Program and Credit Card Program.

6. The fourth party, Moore Canada Corporation ("Moore"), carries on business in the

printing industry.

7. The fourth party, R.R. Donnelley & Sons Company ("RRD"), is a provider of
commercial printing services, which includes inserting advertising material into envelopes and

other packages for mailing.
The Pleadings

8. Attached as Exhibit "A" is a flowchart that illustrates the various actions, parties,

claims, and damages claimed in the Actions. A chronology of the pleadings is set out below.



The Main Action

9. On February 18, 2015, Sears commenced the Main Action by the issuance of its

Statement of Claim, a copy of which is attached as Exhibit "B".

10. On May 1, 2015, CiG delivered its Statement of Defence and Counterclaim, a copy of
which is attached as Exhibit "C".

11. On May 28, 2015, Sears delivered its Reply and Defence to Counterclaim, a copy of
which is attached as Exhibit "D".

12. On June 8, 2015, CiG delivered its Reply to Defence to Counterclaim, a copy of which is
attached as Exhibit "E".

The CiG Third Party Action

13. On May 8, 2015, CiG commenced a third party action against DGA. A copy of the Third
Party Claim is attached as Exhibit "F".

14. On August 18, 2015, DGA delivered its Third Party Defence and Counterclaim, a copy of
which is attached as Exhibit "G".

15.  On May 6, 2016, CiG delivered its Reply and Defence to Counterclaim, a copy of which
1s attached as Exhibit "H".

The Sears Third Party Action

16. On June 5, 2015, Sears commenced a third party action against RRD. A copy of the
Third Party Claim is attached as Exhibit "I".

17. On May 5, 2016, RRD delivered its Third Party Defence, a copy of which is attached as
Exhibit "J".

The DGA Fourth Party Action

18. On April 27, 2016, DGA commenced a fourth party action against RRD and Moore. A
copy of the Fourth Party Claim is attached as Exhibit "K".

15
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19. On June 13, 2016, RRD and Moore delivered their Fourth Party Defence and

Counterclaim, a copy of which his attached as Exhibit "L".

20. On July 4, 2016, CiG delivered its Reply and Defence to Counterclaim to the Fourth
Party Defence and Counterclaim of RRD and Moore, a copy of which is attached as Exhibit
HMH.

21. On July 13, 2016, Sears delivered its Defence to the Counterclaim of RRD and Moore, a
copy of which is attached as Exhibit "N".

22. On July 4, 2016, Sears delivered its Defence and Crossclaim to the Counterclaim of RRD
and Moore, a copy of which is attached as Exhibit "O".

23. On November 2, 2016, DGA delivered its Defence to the Crossclaim of Sears, a copy of
which is attached as Exhibit "P".

The CiG Fourth Party Action

24, On May 17, 2016, CiG commenced its fourth party action against RRD, Moore and

Sears. A copy of the Fourth Party Claim is attached as Exhibit "Q".

25. On June 28, 2016, Sears delivered its Fourth Party Defence and Crossclaim to the Fourth
Party Claim of CiG, a copy of which is attached as Exhibit "R".

26. On July 8, 2016, RRD and Moore delivered their Fourth Party Defence and Crossclaim, a
copy of which is attached as Exhibit "S".

Pleadings Close
27. By November 2, 2016, pleadings in all five Actions.closed.
The Discovery Plan

28. Between November 2016 and in or around June 2017, the parties negotiated the terms of

a Discovery Plan and set aside dates in September 2017 for discoveries.

29. On November 2, 2016, Gordon Mieklejohn, counsel for DGA sent a letter to opposing

counsel enclosing DGA's Defence to the Crossclaim of Sears, together with a draft of a

16
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Discovery Plan. Attached as Exhibit "T" is a copy of the correspondence, together with its
attachments.
30.  Between April 28 to June 24, 2017, counsel for the parties exchanged emails in relation

to the Discovery Plan and the Sears'’ CCAA proceedings. Attached hereto and marked as

Exhibit "U" to this my Affidavit is a true copy of the correspondence between the parties.
31. By lJune 2017, a Discovery Plan had not been executed by the parties.

32. On June 27, 2017, counsel for the parties exchanged emails with respect to the
applicability of the stay in the Initial Order. Attached as Exhibit "V" is a copy of the

correspondence between the parties on June 27, 2017.

33.  Between August 14, 2017 and August 17, 2017, the parties exchanged emails regarding
the applicability of the stay in the Initial Order and attending to a Master's motion to deal with
the issue. Attached as Exhibit "W" is a copy of the correspondence between the parties from

August 14, 2017 and August 17, 2017.

34.  Between October 3, 2017 and October 10, 2017, counsel for the parties exchanged emails
with respect to scheduling a Motion to deal with moving the Actions forward. Attached as
Exhibit "X" is a copy of the correspondence between the parties between October 3, 2017 and
October 10, 2017.

35. On February 26, 2018, Tan P. Katchin, counsel to CiG, sent an email to counsel advising
that CiG would bring a cross-motion to compel a representative from Sears to attend discoveries
and a Declaration in relation to the applicability of the stay. Attached as Exhibit "Y" is a copy
of the email from Mr. Katchin.

The Initial Order

36. On June 22, 2017, the Honourable Mr. Justice Hainey signed the Initial Order, a copy of
which is attached as Exhibit "Z".

37. Paragraph 14 of the Initial Order contains a stay of proceedings provision, which states as

follows:

NO PROCEEDINGS AGAINST THE SEARS CANADA ENTITIES, THE
BUSINESS OR THE PROPERTY

17
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14. THIS COURT ORDERS that until and including July 22, 2017, or such
later date as this Court may order (the "Stay Period"), no proceeding or
enforcement process in any court or tribunal (each, a "Proceeding") shall be
commenced or continued against or in respect of the Sears Canada Entities or the
Monitor or their respective employees and representatives acting in such
capacities, or affecting the Business or the Property, except with the written
consent of the Sears Canada Entities and the Monitor, or with leave of this Court,
and any and all Proceedings currently under way against or in respect of the Sears
Canada Entities or affecting the Business or the Property are hereby stayed and
suspended pending further Order of this Court.

38. [ am advised by lan P. Katchin and verily believe that the stay of proceedings has been
extended on multiple occasions, with the current extension granted pursuant to an Order dated

January 22, 2018 extending the stay to April 27, 2018.
DGA's Motion for a Timetable

39. On February 22, 2018, DGA served a Motion Record seeking, inter alia, a

timetable/discovery plan for the Actions.

40. I swear this Affidavit in support of the relief set out in CiG's Notice of Cross-Motion and

in response to DGA's Motion and for no other or improper purpose.

SWORN BEFORE ME at the City of
Toronto, in the Province of Ontario
on March 28, 2018.

¢

Com ssioner for Taking Affidavits LLE PHAM

(or as may be)

k.(\e/ €. KuBP-FOf
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This is Exhibit “A” referred to in the Affidavit of Michelle Pham
sworn March 28, 2018

ommissioner for Taking Affidavits (or as may be)
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Consumer Intelligence Group Inc. ats Sears Canada Inc.

Pleadings Flowchart

Main Action

Sears Canada Inc.

/ (Plaintiff) v\

Claim for $377,023.78 Counterclaim for $114,500
[Balance owing under Agreement] [Lost profits, breach of contract and negligence]

Consumer Intelligence Group Inc.
(Defendant and Plaintiff by CC)

Third Party Action (A1)

Sears Canada Inc.
(Plaintiff)

Consumer Intelligence Group Inc.
(Defendant, Plaintiff by CC and Plaintiff by TPC)

/ AN

Claim for Contribution and Indemnity, - Claim for $3,475,000
15% of amounts due to Sears, and [Breach of Contract and Negligence]
$433,738.41
[Breach of contract re: Onsert/Insert
Program]

N

DGA North American Inc. and DGA Fulfillment Services Inc.
(Defendants by TPC and Plaintiff by CC)



Third Party Action (A2)

Sears Canada
(Plaintiff)

Consumer Intelligence Group Inc.
(Defendant, Plaintiff by CC and Plaintiff by TPC)

Inc.

Third Party Claim for Contribution and
Indemnity and $377,023.78

[Negligence]

DGA North American Inc., DGA Fulfillment Services
(Defendants by TPC and Plaintiff by CC)
and R.R. Donnelly & Sons Company
(Defendant by TPC)

Fourth Party Action (B1)

Sears Canada
(Plaintiff)

Inc.

Consumer Intelligence Group Inc.
(Defendant, Plaintiff by CC and Plaintiff by TPC)

N

Claim for Contribution and Indemnity
[Negligence]

and R.R. Donnelly & Sons Company

DGA North American Inc., DGA Fulfillment Services /

(Defendant by TPC)

(Defendants by TPC and Plaintiff by CC and Fourth ity Claim)

Claim for Contribution and Indemnity,
and $3,475,000
[Breach of contract and Negligence]

Claim for Contribution and I emmty
[Negligence]

R.R. Donnelley & Sons Company and

/
/

Moore Canada Corporation

(Defendants by Fourth Party Claim and Plaintiffs by CC)
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Fourth Party Action (B2)

Sears Canada Inc.
(Plaintiff)

Consumer Intelligence Group Inc.
(Defendant, Plaintiff by CC and Plaintiff by TPC and FPC)

Claim for Contribution and Indemnity and
$3,475,000
[Negligence]

DGA North American Inc., DGA Fulfillment Services
(Defendants by TPC and Plaintiff by CC and Fourth Party Claim)

R.R. Donnelley & Sons Company, Moore Canada Corporation and Sears Canada Inc.
{(Defendants by Fourth Party Claim)



This 1s Exhibit “B” referred to in the Affidavit of Michelle Pham
sworn March 28, 2018

L

Commissioner for Taking Affidavits (or as may be)
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Court File No.
ONTARIO
SUPERIOR COURT OF JUSTICE
BETWEEN:
(Court Seal)
: SEARS CANADA INC.
T : : Plaintiff
and

CONSUMER INTELLIGENCE GROUP INC.
Defendant

STATEMENT OF CLAIM

TO THE DEFENDANT(S)

A LEGAL PROCEEDING HAS BEEN COMMENCED AGAINST YGU by the
plaintiff. The claim made against you is set out in the following pages.

IF YOU WISH TO DEFEND THIS PROCEEDING, you or an Ontario lawyer acting
for you must prepare a statement of defence in Form 18A prescribed by the Rules of Civil
Procedure, serve it on the plaintiff's lawyer or, where the plaintiff does not have a lawyer, serve it
on the plaintiff, and file it, with proof of service, in this court office, WITHIN TWENTY DAYS
after this statement of claim 1s served on you, if you are served in Ontario.

If you are served in apother province or territory of Canada or in the United States of
America, the period for serving and filing your statement of defence is forty days. If you are
served outside Canada and the United States of America, the period is sixty days.

~ Instead of serving and filing a statement of defence, you may serve and file a notice of
intent to defend in Form 18B prescribed by the Rules of Civil Procedure. This will entitle you to
ten more days within which to serve and file your statement of defence.

IF YOU FAIL TO DEFEND THIS PROCEEDING, JUDGMENT MAY BE GIVEN
AGAINST YOU IN YOUR ABSENCE AND WITHOUT FURTHER NOTICE TO YOU.
IF YOU WISH TO DEFEND THIS PROCEEDING BUT ARE UNABLE TO PAY
LEGAL FEES, LEGAL AID MAY BE AVAILABLE TO YOU BY CONTACTING A
LOCAL LEGAL AID OFFICE.



IF YOU PAY THE PLAINTIFE'S CLAIM, and $750.00 for costs, within the time for
serving and filing your statement of defence, you may move to have this proceeding dismissed
by the court. If you believe the amount claimed for costs is excessive, you may pay the
plaintiff's claim and $400.00 for costs and have the costs assessed by the \,om‘t

e 2D (€ / IS iy ¢

Tog¢al Redisirar
Address of
court office: 393 Univessit§ Avenue, 10th Floor

Toronto, Ontario
M5G 1E6

TO: Consumer Intelligence Group Inc
431, Richmond Street East
2" Floor
Torento, Ontario
MSA 1R1

AND TO: Constmer Intelligence Group Inc.
" Kevin Klein
100 Lombard Street, Suite 104
Toronto, Ontario
MSC 1M3
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1. The Plamtiff claims:
()  payment ‘of the sum of $377,023.78;
(b) prejudgrnent interest and post-judgment inierest pursuant to sections 128 and 129
of the Courts of Justice Act, R.5.0. 1990, ¢. C.43, as amended;
{c) its costs of this action on a sugsmnﬁai indemnity basis; and

(d) Such further and other Relief as to this Honowrable Cowrt may seem just.

The Parties

~

2. The Plamtiff, Sears Cana&a Inc. (“Seazrs™) is a corporation incorporated pursuant to fhe
vla_ws of Canada and infer dlia carries on business as a retailer throughout Canada, and has its
head office in Toronto, Ontario.

3. The Defendant, Consumer Intelligence Group Inc. (“CIG’;) 1S 2 corporation incorporated
pursuant to the laws of Canada and infer alin carries on business as a media brokeragé. sér\?ice
company, aﬁd has its head office in Toronto, Ontario.

The Agreement

4, Sears and the Defendant entered into an agreement alongside related amrangements (the
“Agreement”), which governed the relationship between Sears and the Defendant at all material

fimes.



A

(941

Amongst other forms of media, Sears creates and publishes numerous general
merchandise catalogues throughout the year for its customers. And as was the parties’ practice,
the Defendant purchased media space, inserting its onsert advertisement within Sears’

merchandise catalogues (the “Catalogne Onserts”).

6. Pursnant to the Agreement, Sears and the Defendant also engaged in similar business
arrangements surrounding the purchase of media space within Sears” MasterCard Program (the

“MasterCard Insert™).

7. Pursuant to the Agreement, the Defendant, in connection with the Catogue Onsert and the
Mastercard - Insert, incurred certain monetary obligations to Sears (“Supplier’s Monetary

Obligations™).

8. -Full particulars of the Supplier’s Monetary Obligations incurred by the Defendant are St_ated

in invoices and other documentation which have been previeusly provided to the Defendant.
Refusal fo Pay

9. Despite repeated demands, the Defendant has failed or refused to pay the balance owing to

the Plaintiff in the amount of $377,023.78.

10.  The Defendant therefore remains indebted to the Plaintiff in the amount of $377,023.78.

27



Unjust Enrichment

11.  The Defendant has been unjustly enriched based on its fatlure to pay the amounts owing

1o Sears to which it is contractually bound.

12.  Sears has suffered corresponding deprivation as & result of the Defendant’s failure to pay

the amounts owed to Sears.

13- There is no juristic reason for the unjust enrichment of the Defendant and the

corresponding deprivation of Sears.

14.  Asaresult of the conduct of the Defendant, Sears has suffered damages, will continue to-

suffer damages and therefore claims the damages sustained as a result

-
h

The Plamtiff proposes that this action be tried at the City of Toronto.
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b

LEIGH A, LAMPERT (LSUC #51880H)
Senior Corporaie Counsel

Sears Canada Inc.

280 Yonge Sireet, Suite 700

Toronio, Ontarioc M&B 2C3

. February 17, 2015

TEL.: (416) 941-4411
FAX: (416) 941-2321

Lawyer for the Plainiiff



SEARS CANADA INC. -and-  CONSUMIR INTELLIGENCE GROUP INC.

Plaintiff N | Defendantl W /6"‘“ ggg&&f

Court File No.

ONTARIO
SUPERIOR COURT OF JUSTICE

PROCEEDING COMMENCED AT
TORONTO

STATEMENT OF CLAIM

LEIGH A, LAMPERT (LSUC #51680H) -
Senicr Corporate Counsel

Sears Canada Inc.

290 Yonge Street, Suite 700

Toronto, Ontario MB6B 2C3

TEL.: (416) 941-4411
FAX: (416) 941-2321

Lawyer for the Plaintiff
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This is Exhibit “C” referred to in the Affidavit of Michelle Pham
swom March 28, 2018

Commissioner for Taking Affidavits (or as may be)
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Court File No. CV-15-322235

ONTARIO
SUPERIOR COURT OF JUSTICE
BETWEEN:
SEARS CANADA INC.
Plaintiff
- and -
CONSUMER INTELLIGENCE GROUP INC.
‘ Defendant
STATEMENT OF DEFENCE AND COUNTERCLAIM
1. The defendant, Consumer Intelligence Group Inc. (“CiG™), admits the allegations in
paragraph 3 of the Statement of Claim.
2. Except as expressly admitted herein, CiG denies each and every other allegation

contained in the Statement of Claim. CiG specifically denies that the plaintiff, Sears Canada

Inc. (“Sears™), is entitled to the relief claimed in paragraph 1 of the Statement of Claim.

3. CiG has no khowledge with respect to the allegations contained in paragraph 2 of the

Statement of Claim.
The Parties

4. CiG is a marketing intelligence and direct media company. One of the products CiG
offers its clients is media brokerage services. As part of this service, CiG finds advertising
opportunities for its clients, purchases media space on their behalf and makes the necessary

arrangements to have their advertisements published in that media space.

5. Sears is a retailer that, among other things, sells media space in its merchandising
2 >

catalogues (the “Onsert Program”). Sears also sells media space as inserts in its credit card

PPN % LY o WP LU SN B s SIS £ Y
SLALCTIIITHLS (LT L ICUIt al G ri Ugl sl ).
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CiG Purchased Sears Media Space as a Broker for one of its Clients, DGA

6. In or around September 2013, CiG began booking media for DGA North American
Inc. and its related company DGA Fulfillment Services Inc. (collectively, “DGA”) in the

Sears Onsert Program.

7. In a February 4, 2014 letter of intent addressed to CiG (the “Letter of Intent”), DGA
agreed to deliver a minimum of 23 inserts for the Onsert Program and 22 inserts for the Credit

Card Program prior to January 31, 2015, at a preferred volume rate.

8. CiG functioned as a broker between Sears and DGA for the purchase of media space

within the Onsert Program and the Credit Card Program. Under this arrangement:

(&) DGA would periodically deliver a purchase order to CiG for the purchase of
media space in either a particular issue of Sears’ merchandising catalogue (in
the case of the Onsert Program) or in credit card statements of a particular
month (in the case of the Credit Card Program). The purchase order specified
the quantity of inserts that were to be distributed;

) CiG would communicate with Sears and complete the Sears booking form to

purchase the media space on behalf of DGA. The Sears booking form,

indicated, among other things, the printing specifications and delivery
instructions for the inserts. CiG also provided the estimated quantity of inserts

for the order;

() DGA would arrange to have the inserts printed and delivered to the shipment
facility specified in the Sears booking form. DGA was invoiced directly by the

printer for these printing costs; and

(d)  Sears would issue an invoice to CiG for the purchase of the media space,
which was calculated based on the quantity of inserts Sears purported to
distribute. CiG would then issue an invoice to DGA for the amount set out in

Sears” invoice, plus an additional fee for CiG’s brokerage services.
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9. The booking form drafted by Sears and the invoices issued by Sears, in addition to
other representations and warranties provided by Sears and relied upon by CiG and DGA,

formed the agreement between Sears and CiG.

10. There was no master services agreement between CiG and Sears for the purchase of

media space for DGA, under either the Onsert Program or the Credit Card Program.

11. Sears sold CiG media space in the Onsert Program and the Credit Card Program with
an express or implied warranty that the program would be carried out with the requisite skill

and that the final product would be of merchantable quality.

12. CiG states that Sears was fully aware of and approved CiG’s role as an intermediary
between Sears and DGA, and at all times understood that its services and products would

have to meet DGA’s standards and specifications.

13.  CiG further states that Sears drafted the booking form and was aware that C1G and

DGA relied upon it having been draﬁe(_i correctly, with all necessary specifications listed.
Problems with the Onsert Program and Credit Card Program

14. In or around May 2014, DGA advised CiG that it was concerned about the
performance of the Onsert Program and the Credit Card Program. According to DGA,
response to the Onsert Program and Credit Card ’Program was well below a conservative
estimate of the expected response rate and well below historical averages, based on the
response rate DG