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relationship of its sister corporation to the District and DIL and its own pre-filing relationship to the District Group.
Neither the Monitor nor Deloitte & Touche benefit from any releases as part of the plans. The Monitors' continuing
involvement in the Representative Action process is limited, administrative in nature, and would take place pre-litigation.

3. Breach of Fiduciary Duty

69 A more serious charge against the Monitor than conflict of interest is the opposing Depositors' allegation that
the Monitor breached its fiduciary duty to the Court and to District Depositors by failing to disclose certain municipal
planning documents.

70  The documents at issue are:

a) a master-site development plan (the "MSDP") that was prepared for the District by an architectural firm in
December, 2012 and was subsequently approved by the Municipal District of Rocky View County. This plan
includes site information, layout and analysis of activities, facilities, maintenance and operations and a context for
land use and the associated population density; and

b) an approved area structure plan for the Hamlet of Conrich (the "Conrich ASP"), which was put forward by the
MD of Rocky View and which includes reference to the Prince of Peace properties.

71 The MSDP identifies several prerequisites to development of the Prince of Peace properties, including a connection
to the municipal water supply, the upgrading of the sanitary sewer lift station and work on a storm water management
infrastructure. The Monitor notes the MSDP was prepared specifically for the development contemplated by EHSS
in 2012, being medium density residential and additional assisted living capacity, ground floor retail and a parkade
structure. As such, it is likely outdated and may not align with future development. A more recent appraisal of the
properties in 2015 assumed low density development. The 2015 appraisal of the properties takes into account the work
that would need to be undertaken by any third party who wished to further develop the Prince of Peace properties.

72 The opposing Depositors submit that the infrastructure projects identified by the MSDP would be costly and
would likely pose barriers to development. They presented hearsay evidence of a conversation Mr. Kellen had with a
Rocky View official that is of limited relevance apart from its hearsay nature, because future development would likely
be different from what was contemplated in 2012.

73 The Conrich ASP stipulates that no development may occur within the Hamlet of Conrich until the kinds of
infrastructure requirements identified in the MSDP are met. The ASP is being appealed by the City of Chestermere.

74 The Monitor became aware of these documents during its pre-filing services to the District Group. When a
Depositor raised a question about these reports on April 28, 2016 at an information meeting, the Monitor prepared a
QFA document dated April 29, 2016 regarding the future subdivision and development of the Prince of Peace properties
and referencing the documents. This QFA was posted on the Monitor's website on April 29, 2016 and mailed to all
affected creditors with claims over $5,000 on May 3, 2016, more than a month before the meeting at which the District
plan was approved.

75  The issue is whether the Monitor breached its duty to the Court and creditors by failing to disclose these reports
earlier. The answer to this question must take into account the context of the District plan and the nature of the Monitor's
recommendations.

76 The District plan does not contemplate that any further development of the Prince of Peace properties would occur
pursuant to the CCAA proceedings. The possibility that NewCo shareholders would pursue further development is one
of the options available to NewCo or to a third party purchaser of the Prince of Peace properties if NewCo shareholders
decide to sell the properties, as recognized in the plan materials. The plan gives NewCo shareholders the opportunity
to consider their options.
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77  As the Monitor notes, a vote on the District plan is not a vote in favour of any particular mandate for NewCo.
The District plan contemplates that a NewCo shareholders' meeting will be held within six months of the District plan
taking effect, at which time the NewCo shareholders will vote on a proposed mandate for NewCo, which may include the
expansion of the Harbour and Manor seniors' care facilities, the subdivision and orderly liquidation of all or a portion of
the assets held by NewCo, a joint venture to further develop the Prince of Peace properties or other options. These options
will need to be investigated and reported on by NewCo's management team ahead of the NewCo shareholders' meeting.

78 It was in this context that the Monitor considered the content of its reports to Depositors on the District plan and
did not disclose the two plans, which in any event may be dated and of little relevance to a future development. I do not
accept the opposing Depositors' allegation that the Monitor "concealed" this information.

79 = Inthat regard, I note that, although Mr. Kellen in a sworn affidavit deposed that he became aware of the MSDP
and Conrich ASP on or about April, 2016, he appears to have posted a link to the Conrich ASP in the CEF Forum
website on February 24, 2015. It also appears that the MSDP document was discussed in the CEF Forum in J émuary,
2016, with a link posted for participants in the forum. Mr. Kellen filed a supplementary affidavit after the Monitor noted
these facts in its Twenty-First Report. He says that he now recalls reviewing the Conrich ASP, which references the
MSDP, in February, 2015, but does not recall reading it in any great detail, that he did not appreciate the significance
of the documents and simply forgot about them. This is hard to reconcile with Mr. Kellen's present insistence that the
documents are highly relevant.

80 A further issue is whether the Monitor's recommendation of the District plan gave rise to a duty to disclose
these documents. The opposing Depositors submit that the Monitor endorsed the plan on the basis of potential upside
opportunities available through development. This submission appears to refer to a sentence in the Monitor's March
28, 2016 report to creditors, as follows: '

The issuance of NewCo Shares pursuant to the District Plan allows District Depositors to benefit from the ability
to liquidate the Prince of Peace Properties at a time when market conditions are more favourable or the ability
to benefit from potential upside opportunities that may be available such as through the further expansion of the
Harbour and Manor seniors' care facilities, through a joint venture to further develop the Prince of Peace Properties
or through other options

(emphasis added).

81  Clearly, the Monitor in its report referenced further development as only one of the options available to NewCo
shareholders at the time of their first shareholders' meeting. It is incorrect to say that the Monitor's endorsement of the
District plan was based solely on the option of development by NewCo acting alone. The Monitor did not recommend
any particular mandate for NewCo in its various reports.

82  The Monitor decided that disclosure of the two documents at issue was not necessary in the context of a plan that
put decisions with respect to the various options available to the new corporate owner of the property in the hands of
the shareholders at a future date.

83  The opposing Depositors submit, however, that the District Depositors had the right to this information relating
the pros and cons of development before deciding whether to become NewCo shareholders in the first place.

84 As it happened, they did have such access through the Monitor's April 29, 2016 QFA document, and also, it
appears, through information posted on the CEF Forum and from information communicated during the information
meetings for Depositors. There is no evidence that any Depositor failed to receive the Monitor's QFA document prior
to the June 10, 2016 District meeting date.
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85 The opposing Depositors are critical of the Monitor's QFA disclosure. The problem appears to be that the Monitor
does not agree that the issues disclosed in the MSDP and the Conrich ASP are as dire as the opposing Depositors describe.

86 The opposing Depositors also fault the Monitor for not referencing a website where the documents could be found,
but I note that the QFA provides a telephone numbers and email address for any inquiries.

87  They fault the Monitor for not discussing in the QFA the requirement to upgrade the sanitary sewer lift station
and to provide for the disposal of storm water. As noted by the Monitor, those issues are typical of what would be
encountered by any developer in considering a new development. The QFA refers to the development risks as follows:

All development activities have risk associated with them, however, the Monitor is not aware of any known issues
related to the PoP Development which would suggest that the future subdivision or development of Prince of Peace
Properties would not be feasible other than the risks that are typically associated with real estate development
generally.

88 A difference of opinion between the opposing Depositors and the Monitor with respect to the significance of these
development requirements does not constitute concealment, bad faith or breach of duty by the Monitor.

89 The opposing Depositors also fault the Monitor for failing to provide Depositors with new election letters and forms
of proxy in its May 20, 2016 notice of adjournment of the District meeting. The notice clearly sets out the procedure to
be followed if a Depositor wishes to change his or her vote or proxy. It invites Depositors to contact the Monitor by
telephone or email if they have any additional questions. The Monitor notes that it sent out three election forms with
its initial mail-out to Depositors, and received no requests for a new election form. It received at least one change of
vote after sending out this notice.

90 One of the Alberta class action plaintiffs alleges that the Monitor impeded them from distributing material
at the information meetings. The Monitor reports that the Alberta plaintiffs were present at the Sherwood Park
meeting, handing out material and requesting contact information from other attendees. Some of the attendees expressed
confusion as to who had authored the material being handed out by the two Alberta plaintiffs and who was requesting
their contact information. The Monitor requested that the Alberta plaintiffs hand-out material at a reasonable distance
from the meeting room entrance and communicate clearly to attendees that the material they were handing out was not
authored, endorsed or being circulated by the Monitor and that they were not requesting contact information on behalf
of the Monitor.

91 The Monitor wrote to class action counsel as follows:

The Monitor recognizes that your clients have expressed views thus far which are in opposition to the District's
plan. Of course it is up to each depositor, including your clients, to decide how to vote. We also recognize that any
party, including your clients, are entitled to voice their support or opposition to the District's plan. However, in
the interest of ensuring an efficient meeting that respects the CCAA process and the interests of other depositors
in attendance, the Monitor is implementing the below referenced rules and procedures. These rules and procedures
are intended to provide your clients with the ability to convey their opinions in a fashion which does not impede
the meeting and respects the rights of other parties in attendance.

92  The Monitor had a table established for the use of the class action representatives within reasonable proximity
to the entrance to the room in which the meetings were held. The class action representatives were entitled to circulate
written information to attendees within the reasonable vicinity of that table, but not permitted to disseminate any written
material within the room or in the doorway entering the room in which the meetings were held.

93  The rules provided that any written communication circulated by the class action representatives was to include a
prominently displayed disclaimer that such materials were not authored, endorsed or being circulated by the Monitor.
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A sign identifying the class action representatives was to be prepared by them and displayed at the table established
for their use.

94  These are reasonable rules, designed to avoid confusion, and they did not impede the class action plaintiffs from
voicing their views.

95  The opposing Depositors submit that the Monitor instructed attendees at information meetings to cast their votes
immediately, without waiting for the District meeting. The Monitor denies encouraging creditors one way or the other
with respect to when to vote. It communicated to attendees the options available to creditors for voting on the District
plan and the deadlines associated with each option. It also communicated at meetings that creditors who wished to do
so could provide the Monitor with any paperwork they had brought with them. It is a stretch to impute any kind of bad
faith to the Monitor in conveying this information.

96  The class action plaintiffs and their counsel had the ability to attend all of the information meetings. They were
in attendance and actively participated in the information meeting in Langley, BC, at the Sherwood Park Meeting, the
Red Deer Meeting and the District Meeting. Both counsel were in attendance and participated in the District Meeting.
The Monitor notes that it is aware of at least two emails that were widely circulated by a relative of one of the class
action plaintiffs outlining the views of the class action plaintiffs on the District Plan. I am satisfied that the opposing
Depositors had a more than adequate opportunity to communicate their views to other Depositors and to attempt to
garner support for their opposition, and that they were not impeded by the Monitor.

97 I must address one more disturbing allegation. Two opposing Depositors submit that the Monitor's non-
disclosure of the MSDP and the Conrich ASP in the context of what they allege is the Depositor's false and misleading
communications with CEF Depositors might lead a reasonable and informed person to believe that "the Monitor is
prepared to condone and facilitate the District's dishonest conduct”. This is a disingenuous attack on the Monitor's
professional reputation, made without evidence or any reasonable foundation. There is no air of reality to this allegation.
There is no evidence that the Monitor was aware of misleading statements, if any, made by the District or its employees
or agents before or during the CCAA proceedings.

98 The Monitor has prepared 22 regular reports during the approximately 18 months of these proceedings, plus
five confidential supplements and three special reports providing creditors with specific information relating to their
respective plans of compromise and arrangement. The Monitor also prepared hand-outs tailored to provided information
to specific groups of creditors, and five QFAs with information on multiple topics, including NewCo, the potential
outcomes of the CCAA proceedings, estates, trust accounts, the assignment of NewCo shares by creditors and the
potential future subdivision of the Prince of Peace properties.

99  The Monitor attended five regional information meetings in Alberta and British Columbia between April 19 and
April 28, 2016 to review the contents of the District plan and respond to any inquiries by District Depositors related to
the plan. The Information Meetings were each between approximately two and a half and four hours long. It is clear that
the information provided to creditors during these CCAA proceedings was far more extensive than that which would
normally be provided.

100  Monitors, being under a duty to the Court as the Court officer and to the parties involved in a CCAA proceeding
under statute, must sometimes make recommendations that are unpopular with some creditors. The Court expects a
Monitor's honest and candid advice, and relies on it. The Monitor in this case went to great lengths to inform the great
number of Depositors of ongoing proceedings, and to give its well-reasoned and measured opinion on the myriad of
issues in this complex proceeding. In retrospect, it may have been prudent for the Monitor to reference the MSDP and
Conrich ASP earlier, in substantially the way it was later referenced in the Monitor's QFA on development, but that is
a hindsight observation, and unlikely to resolve other than one of the opposing Depositors' many complaints in support
of their application.
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4. Cost and Delay

101  The Monitor and the District Group submit that the timing of this application to remove the Monitor is suspect:
that the alleged conflicts complained of have been disclosed for months. The opposing Depositors say that they were
awaiting the outcome of the District vote, and that it was not until the May 14, 2016 District meeting that they knew
that the Monitor knew about and had failed to disclose the MSDP and the Cornich ASP.

102 It is clear that the timing of the application is strategic: a clear majority of the DIL and District creditors have
voted in favour of the plans despite the efforts of the relatively few opposing Depositors to convince others to join in their
opposition. They must now rely on other grounds to frustrate, delay or defeat the Court's sanction of the plans. That
is their prerogative as creditors who oppose the plan, and the Court must, and does, consider their objections seriously,
whatever the underlying motivation. However, relief on a motion of this kind should only be granted where the evidence
indicates "a genuine concern with respect to the merits of the alleged conflict": Moffat v. Wetstein, [1996] O.3. No. 1966
(Ont. Gen. Div.) at para 131.

103 While the timing of this application to replace the Monitor does not preclude the opposing Depositors from
bringing the application, the Court must balance the potential risk to creditors and the District Group arising from the
alleged potential conflict of interest against the prejudice to creditors and the District Group arising from the inevitable
delay, duplication of effort and high costs involved with replacing the Monitor at this very late stage of the proceedings.

104 1 have found that the Monitor does not have any legitimate conflict of interest, real or perceived, and that it has
not breached any fiduciary duty. Even if I am wrong in this determination, the damage caused by such conflict or breach
of duty has been mitigated by full disclosure of potential conflicts and disclosure of the information that the opposing
Depositors submit should have been disclosed prior to the vote on the District Plan.

105 Compared to this, appointing a replacement Monitor would involve costs in excess of $150,000, taking into
account that the replacement Monitor would need to retain counsel. The process would cause substantial delay in already
lengthy proceedings while the replacement Monitor reviews the events of the last eighteen months.

106 TIalso take into account that the key issue that the opposing Depositors want a replacement Monitor to review is
whether the Representative Action provisions of the plans are within the jurisdiction of a CCAA court to sanction. This
is a question of law, on which a replacement Monitor would have to rely on counsel.

107 At this point in the proceedings, in addition to being reviewed by the Monitor's legal counsel, the provisions of the
plans related to the Representative Action have been reviewed by the creditors' committees for the District and DIL, who
act in a fiduciary capacity with respect to the creditors of those respective entities and by each committee's independent
legal counsel. The jurisdictional issue related to the Representative Action provisions is a legal matter rather than a
business issue. As such, this Court is qualified to opine on it independently, without the assistance of a new Monitor.

108 I note that the creditors' committees who represent the majority of Depositors are strongly opposed to a
replacement Monitor. They pointed out that the plans have been approved by the requisite majorities, and delay and
additional cost does not serve the interests of the general body of creditors, particularly without what they consider to
be any justifiable reason.

109  The assistance of a further limited purpose Monitor would likely be of little to no further assistance to the Court
and would result in increased professional costs to the detriment of creditors as a whole. This is the tail-end of a lengthy
process. The introduction of another Monitor without any clear, ascertainable benefit to the body of creditors, leading
to uncertainty, costs and delay, is unwarranted.

5. Conclusion
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110 The anger and frustration expressed in these proceedings by a small minority of Depositors, while perhaps
understandable given their losses and the trust they placed in their Church, is misplaced when it is directed against the
Monitor.

111 There is no reason arising from conflict of interest or breach of fiduciary duty to replace the Monitor.
112 1therefore dismiss the application.

B. Sanctioning of the DIL and District Plans

1. Overview

113 As provided in section 6(1) of the CCAA, the Court has the discretion to sanction a plan of compromise or
arrangement where, as here, the requisite double majority of creditors has approved the plan. The effect of the Court's
approval is to bind the debtor company and its creditors.

114  The general requirements for court approval of a CCAA plan are well established:
(a) there must be strict compliance with all statutory requirements;

(b) ali materials filed and procedures carried out must be examined to determine if anything has been done or
purported to have been done that is not authorized by the CCAA4; and

(c) the plan must be fair and reasonable.

Olympia & York Developments Ltd. v. Royal Trust Co. (1993), 17 C.B.R. (3d) 1 (Ont. Gen. Div.) at para 17; Canadian
Airlines Corp., Re, 2000 ABQB 442 (Alta. Q.B.) at para 60, leave to appeal refused 2000 ABCA 238 (Alta. C.A. [In
Chambers)), affirmed 2001 ABCA 9 (Alta. C.A.), leave to appeal refused [2001] S.C.C.A. No. 60 (5.C.C.); Canwest
Global Communications Corp., Re, 2010 ONSC 4209 (Ont. S.C.J. [Commercial List]) at para 14.

115  Ttis clear that there has been strict compliance with all statutory requirements with respect to both the DIL and
the District plans, assuming jurisdiction as a different issue. The opposing Depositors attack the plans on the basis of
the second and third requirements.

116  They submit:
(a) the plans contain provisions that are not within the scheme and purpose of the CCA 4;
(b) the plans compromise third party claims;
(c) the plans provide no benefit to Depositors within the purpose of the CCAA;
(d) the plans contravene section 5.1(2) of the CCA4;
(e) the plans have not been advanced in good faith, with due diligence and full disclosure; and
(f) the plans are not fair and reasonable.
1. Do the plans contain provisions that are not within the scheme and purpose of the CCAA?

117 The opposing Depositors submit that the Representative Action provisions of the plans do not advance the
District Group's restructuring goals.
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118  The District and the Creditors' Committees respond that the Representative Action provisions follow the "one
proceeding" model that underpins the CCA4 and will prevent maneuvering among Depositors for better positions in
subsequent litigation, which, they say, has already commenced with the stayed class action proceedings. They submit that
the provisions provide certainty to Depositors and allow the District to continue its core function without the distraction
of a myriad of claims, consuming its limited resources and having the potential to compromise its insurance coverage.

119 The opposing Depositors submit that procedural rules can be used to limit proceedings in the absence of the
Representative Action provisions, and that if more than one class proceeding is brought within a jurisdiction, carriage
motions can be brought to determine which action can proceed to certification. Thus, they argue, there is little likelihood
that the District will be overwhelmed by litigation in the event that the plans are not approved. Rather, there will be one
class proceeding in each of British Columbia and Alberta, and potentially a number of independent claims advanced by
those who choose to opt out of those actions or whose claims are of an individual nature not suited to determination in a
class proceeding. It is open to the District to apply to have those individual claims consolidated if is appropriate to do so.

120  This argument contains its own contradictions. It anticipates multiple actions that may have to resolved through
court application and carriage motions, the very multiplicity of actions that the Representative Action provisions are
proposed to alleviate.

121 The opposing Depositors cite ATB Financial v. Metcalfe & Mansfield Alternative Investments II Corp. (2008),
240 O.A.C. 245, 2008 ONCA 587 (Ont. C.A.) (CanLii); leave dismissed [2008] SCC No. 32765 [2008 CarswellOnt 5432
(S.C.C.)] for the proposition that the Court does not have the jurisdiction to approve a plan that contains terms that fall
outside the purpose, objects and scheme of the CCAA. The Metcalfe decision dealt with a unique situation involving the
Court's jurisdiction to approve a plan that involved wide-ranging releases. In the result, the Court approved the plan
including the releases. The DIL and District plans do not involve third-party releases except in a limited sense that is
not at issue. It is true that Blair, J.A. noted in the Mercalfe decision that there must a reasonable connection between
the third party claim being compromised in the plan and the restructuring achieved by the plan to warrant inclusion of
a third party release. However, he also noted at para 51 that, since its enactment:

Courts have recognized that the [CCA 4] has a broader dimension than simply the direct relations between the debtor
company and creditors and that this broader public dimension must be weighed in the balance together with the
interests of those most directly affected.

122 The opposing creditors in Metcalfe raised many of the same arguments that the opposing Depositors raise in this
case, and the Court noted that they "reflect a view of the purpose and objects of the CCAA4 that is too narrow": para 55.

123 The opposing Depositors also argue that any provision of a plan that may benefit the District is improper. They
submit that the District's arguments "anticipate that it will be the beneficiary of [the Subcommittee's] goodwill", and
that this betrays the District's improper motive. There is nothing improper or contrary to the scheme and purpose of the
CCAA for a debtor company to attempt to be able to continue its business more efficiently and effectively post-CCAA.
That is the very core and purpose of the Act. This argument assumes that the Subcommittees would betray their fiduciary
duty to act in the best interests of the creditors they will represent by favouring DIL or the District. There is no evidence
that this would happen; on the contrary, the Creditors' Committees have ably represented the interests of creditors as a
whole in this restructuring, and there is no reason that the Subcommittees would do otherwise.

124  Finally, the opposing Depositors submit, referencing the results of a survey conducted by the Lutheran Church
— Canada, that there is little likelihood of the District remaining in operation in the future without being subsumed
into a single administrative structure. At this point, this is only a possibility that would not be implemented for more
than a year, if it is implemented at all.

125  There is a nexus between the Representative Action provisions of the plans and the restructuring in that these
provisions are designed to allow the District to continue in the operation of its core function without the distraction of
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multiple litigation, while preserving the rights of Depositors to assert actions against third parties involved in the events
that led to this insolvency. This Court does not lack jurisdiction to sanction the plans for this reason.

2. Do the Representative Action provisions of the plans compromise third party claims?

126 The basis for this submission is that the Subcommittees will have absolute discretion to commence and
compromise third party claims (including derivative claims), to instruct counsel, and to determine the litigation budget
to be shouldered by the Depositors. Under the terms of the plans, a Depositor whose third-party claim is denied by the
Subcommittee has no right to proceed independently.

127  The plans impose fiduciary duties on the Subcommittee members to act in the best interest of Depositors who
do not opt-out. No claims are prima facie released, other than the partial releases that are unopposed. Thus, it must be
assumed that a claim against a third party will not be advanced by a Subcommittee only if not doing so is consistent
with its fiduciary duties for whatever reason (for example, advice from representative counsel that a claim has no basis
for success).

128  The opposing Depositors put forward a hypothetical situation in which an individual may have a meritorious
claim that he or she wishes to pursue, but the Subcommittee doesn't wish to proceed due to lack of funding. The District
and the Monitor point out, and I accept, that the definition of Representative Action permits more than one action.
There is no provision of the plans that prevents this hypothetical individual from funding the Subcommittee to pursue
such an action on his or her behalf as a Representative Plaintiff. The individual would become part of the Subcommittee
and the action would be advanced by the Subcommittee using representative counsel. The hypothetical action would be
treated like any other representative action claim under the plans. The Subcommittee would have carriage and control
of such litigation, subject to its fiduciary obligations.

129  If any issues arose from such a hypothetical situation, the advice and direction of the Court is available.

130 It is important to note that the Representative Action provisions of the plans do not deprive any Depositors
of the right to pursue claims as described against third-parties. They merely funnel the process through independent
Subcommittees of creditors chosen from among the Depositors who have claims remaining after the Convenience
Payments and who will have the fiduciary duty to act in the best interests of the body of such creditors to maximize
recovery of their investments.

131 While third-party claims could be pursued in another fashion, through uncoordinated action by individual
Depositors, that does not mean that the Representative Action provisions constitute a compromise of such claims. There
is no jurisdictional impediment to sanction arising from this inaccurate characterization of the plan provisions.

3. Do the Representative Action provisions provide any benefit to Depositors within the purpose of the CCAA?
132 The Monitor identified the benefits of the Representative Action provisions in its reports to Depositors as follows:

(a) they provide a streamlined process for the establishment of the Representative Action class and the funding of
the Representative Action;

(b) they prevent a situation where Depositors are being contacted by multiple groups seeking to represent them in
a class action or otherwise;

(c) they may result in increased recoveries through settlement of the Representative Action claims on a group basis;
and

(d) as certain Depositors have indicated that they view any involvement in litigation as inconsistent with their
personal religious beliefs, the Representative Action process allows them to opt-out before litigation is even
commenced, should that be their preference.
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133 The opposing Depositors suggest that none of these benefits fall within the "express purposes" of the CCAA4. As
noted by the Supreme Court in Ted Leroy Trucking Ltd., Re, 2010 SCC 60 (S.C.C.) [hereinafter Century Services], the
CCAA has a broad remedial purpose, and permits a company to continue its business through various methods, with
a view to becoming viable once again, including compromises or arrangements between an insolvent company and its
creditors, and a going-forward strategy.

134 The Act is aimed at avoiding, where possible, the devastating social and economic consequences of the cessation
of business operations, and at allowing the debtor to carry on business in a manner that causes the least possible harm
to employees and the communities in which it operates. I accept that this is what the District Group is attempting to
do with the plans, including the Representative Action provisions. While these provisions are of benefit to the District
in allowing it to deal with claims affecting its officers, directors and employees from a single source, they also have a
rationale and reasonable purpose in protecting the community of mostly older Depositors that the District will continue
to serve in a religious capacity, and in attempting to maximize recovery through the possibility of focused negotiations
with a limited number of parties. This does not mean that these types of provisions will always be an appropriate way
to deal with third party claims, but, in the circumstances of this rather unique restructuring, the benefits are reasonable,
rationale and connected with the overall restructuring.

135 The DIL and District plans are part of a four component conceptual plan of arrangement and compromise that is
designed to permit the District to continue to carry out its core operations as a church entity without the CEF and DIL
functions that it has previously carried out and without the senior's care ministry component it had carried out through
ECHS and EMSS. The opposing Depositors take an overly narrow view of the CCAA's purpose, and ignore the real
benefits identified by the Monitor to the large group of Depositors who are interested in recovering as much of their
investment as possible. This Court does not lack jurisdiction to sanction the plans on this ground.

4. Do the plans contravene section 5.1(2) of the CCAA?

136  Claims that may be included in the Representative Action provisions include claims that cannot be compromised
pursuant to section 5.1(2) of the CCAA as they are claims against directors that relate to a contractual right of one or
more creditors or are based on allegations of misrepresentations made by directors to creditors or wrongful or oppressive
conduct by a director.

137  Asnoted previously, the plans do not release or compromise any claims that can be pursued in the Representative
Action. Accordingly, the plans permit the directors to be pursued in a Representative Action in accordance with s. 5.1(2)
of the CCAA.

5. Have the plans been advanced in good faith, with diligence and full disclosure?

138  Asnoted with respect to the application to replace the Monitor, it was not necessary for the District to disclose the
MSDP and the Conrich ASP in the context of the District plan. However, these documents were disclosed to Depositors
before the reconvened District meeting, and Depositors had the ability to change their vote on the District plan with this
information in hand. The District was not guilty of bad faith arising from these circumstances.

139  The opposing Depositors also submit that counsel for the District Group, by acting as counsel and advancing
the plans, has "intentionally sought to misuse the CCA4A4 proceedings to shield himself and his law firm from liability".
First, neither counsel nor his firm is released by the plans from any liability, other than the limited release provisions
that are not contentious. The opposing creditors have made a number of allegations against counsel and his firm; none
of these allegations have been tested or established and undoubtedly the Subcommittees will have to consider whether to
bring proceedings against these parties for advice that may have been provided to the District Group prior to the CCAA
filing. This situation does not give rise to bad faith by the District Group.

2,
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140  The opposing Depositors also allege that counsel for the District Group has been unjustly enriched as a result of
the legal fees they have been paid while acting as counsel in these proceedings. Counsel has not been able to respond to
this allegation of dubious merit. Again, this is irrelevant to the issue of the District Group's good faith.

141 Similar allegations have been made about the Monitor, which have been addressed in the decision relating to
the replacement of Monitor.

6. Are the Plans Fair and Reasonable?
a. Overview

142 Farley, J. in Sammi Atlas Inc., Re, [1998] O.J. No. 1089 (Ont. Gen. Div. [Commercial List]) at para 4 provided a
useful description of the Court's duty in determining whether a proposed plan is fair and reasonable:

... is the Plan fair and reasonable? A Plan under the CCA4 is a compromise; it cannot be expected to be perfect.
It should be approved if it is fair, reasonable and equitable. Equitable treatment is not necessarily equal treatment.
Equal treatment may be contrary to equitable treatment. One must look at the creditors as a whole (i.e. generally)
and to the objecting creditors (specifically) and see if rights are compromised in an attempt to balance interests (and
have the pain of the compromise equitably shared) as opposed to a confiscation of rights. It is recognized that the
CCAA contemplates that a minority of creditors is bound by the Plan which a majority have approved — subject
only to the court determining that the Plan is fair and reasonable: see Northland Properties Ltd. at p.201; Olympia
& York Developments Ltd. at p.509.

In an earlier case, he commented:

In the give and take of a CCAA plan negotiation, it is clear that equitable treatment need not necessarily involve
equal treatment. There is some give and some get in trying to come up with an overall plan which Blair J. in Olympia
& York likened to a sharing of the pain. Simply put, any CCA4 arrangement will involve pain — if for nothing
else than the realization that one has made a bad investment/loan: Re: Central Guarantee Trust Lid., [1993]1 O.1.
No. 1479.

143  The objection of the opposing Depositors to these plans focus mainly on whether the different treatment of some
creditors results in inequitable treatment, whether the plans are flawed is any respect and how much weight I should
accord to the approval of the majority. :

b. Deference to the Majority

144 Dealing with the important factor of the approval of the plans by the requisite double majority of creditors,
the Court in Muscletech Research & Development Inc., Re, [2007] O.J. No. 695 (Ont. S.C.J. [Commercial List]) at para
18 commented:

It has been held that in determining whether to sanction a plan, the court must exercise its equitable jurisdiction
and consider the prejudice to the various parties that would flow from granting or refusing to grant approval of the
plan and must consider alternatives available to the Applicants if the plan is not approved. An important factor to
be considered by the court in determining whether the plan is fair and reasonable is the degree of approval given to
the plan by the creditors. It has also been held that, in determining whether to approve the plan, a court should not
second-guess the business aspects of the plan or substitute its views for that of the stakeholders who have approved
the plan.

145 The opposing Depositors, however, invite me to do just that. They refer to a remark by McLachlen, J. (as she then
was), in Gold Texas Resources Ltd., Re,[1989] B.C.J. No. 167 (B.C. S.C. [In Chambers]) at page 4, to the effect that the
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court should determine whether "there is not within an apparent majority some undisclosed or unwarranted coercion of
the minority.... ()t must be satisfied that the majority is acting bona fide and in good faith".

146  The opposing Depositors submit that, in considering the voting results, I should keep in mind that the many of
the Depositors "are not businessmen" and that 60% of them are senior citizens over 60 years of age. I note that some of
the opposing creditors are also "not businessmen" and are over 60, but the Court is not asked to discount their opposing
votes for that reason.

147 I have read the considerable disclosure about the plans prepared and distributed by the Monitor, and note
the extraordinary efforts of the Monitor and the District Group to ensure that Depositors had the opportunity to ask
questions at the information meetings. The Depositors have had months to inform themselves of the plans. Even if the

disputed development disclosure had been necessary, there were roughly 1 ! /> months from the Monitor's disclosure of
the documents to the vote on the District Plan. It would be patronizing for the Court to assume anything other than the
Depositors were capable of reading the materials, asking relevant questions and exercising judgment in their own best
interest. Business sophistication is not a necessity in making an informed choice.

148  The opposing Depositors also submit that there is evidence of efforts by Church officials to influence the outcome
of the vote in favour of the plans. This evidence consists of affidavits from the opposing Depositors or their supporters
that accuse various Church pastors of efforts to intimidate or silence those who oppose the plans. These allegations have
been made against individuals who are not direct parties in these proceedings, at such a time and in such circumstances
that it was not possible for them to respond.

149 As seen from the allegations against the Monitor, to which the Monitor had an opportunity to respond, there
may be very different perceptions about what actually occurred during the incidents described in the allegations. I
appreciate that it must be uncomfortable to be at odds with your religious community on an important issue. However,
these allegations would bear greater weight if the terms of the plans were prejudicial to the Depositors as a whole, or
the allegations were supported by the Creditor's Committees but they are not. It is not unreasonable or irrational for
Depositors to have voted in favour of the plans.

150 I am unable to accept on the evidence before me that the Depositors who voted in favour of the plans did so
because they were coerced by church officials. This does a disservice to those who exercised their right to vote and to
have an opinion on the plans, no matter what their level of sophistication, their age or their religious persuasion.

¢. The Convenience Payments

151 The opposing Depositors also submit that the votes in favour of the District plan were unfairly skewed by the fact
that creditors with claims of less than $5,000 are to be paid in full (the "Convenience Creditors"). The Monitor reports
that, of the 1,616 Convenience Creditors, 500 or 31% in number holding 54% in value of total claims under $5,000 voted
on the District plan.

152 Of the 500 Convenience Creditors who voted on the District plan, 450 or 90% voted in favour of the District
plan and 50 or 10% voted against the District plan. The Convenience Creditors who voted in favour of the District plan
had claims of approximately $641,300 (91% of the total claims of voting Convenience Creditors), and the Convenience
Creditors who voted against the District plan had claims of approximately $66,500 (9% of the total claims of voting
Convenience Creditors).

153  Approximately 1,294 Eligible Affected Creditors with total claims of approximately $85.1 million voted on the
District plan. The Convenience Creditors therefore represented approximately 39% in number and approximately 1%
in dollar value of the total eligible affected creditors. In order for the District plan to be approved, both a majority in
number and two-thirds in dollar value of voting creditors must have voted in favour of the plan. As such, while the
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Convenience Payments increased the likelihood that a majority in number of Creditors would vote in favour of the plan,
they had little impact on the likelihood that two-thirds in dollar value of voting creditors would vote in favour of the plan.

154 Excluding the Convenience Creditors, a total of 794 creditors voted on the District plan, of which 626, or
approximately 79% voted in favour and 168 voted against. Therefore the plan still would have passed by a majority in
number of voting creditors had the Convenience Creditors not voted.

155 The District Group and the Monitor note that the Convenience Creditor payments have the effect of limiting
the number of NewCo shareholders to about 1,000, rather than 2,600, thus creating a more manageable corporate
governance structure for NewCo and ensuring that only Depositors with a significant financial interest in NewCo
will be shareholders. This is a reasonable and persuasive rationale for paying out the Convenience Creditors. While
each case must be reviewed in its unique circumstances, this type of payout of creditors with smaller claims is not
uncommon in CCAA restructurings: Contech Enterprises Inc., Re, 2015 BCSC 129 (B.C. S.C.); Target Canada Co., Re,
2016 CarswellOnt 8815 (Ont. S.C.J. [Commercial List]); Nelson Financial Group Ltd., Re, 2011 ONSC 2750 (Ont. S.C.J.).

156 As noted previously, equitable treatment is not necessary equal treatment, and the elimination of potential
shareholders with little financial interest from NewCo is a benefit to remaining Depositors in the context of the District
plan. They may not have had any significant financial influence in the corporation, but their interests would have had
to be taken into account in deciding on the future of NewCo.

d. The NewCo provisions

157 The opposing Depositors submit that, as the future of the Prince of Peace properties cannot be known until after
the first meeting of NewCo shareholders six months after the effective date of the plan, the plan deprives the Court of
the ability to ensure the plan is fair and reasonable and therefore appropriate to impose on the minority.

158  This is incorrect. What is relevant to the Court in reviewing the plan is the value of the shares of NewCo that
are part of the consideration that will be distributed to some of the District Depositors. As noted in Century Services
at para 77:

Because the alternative to reorganization is often bankruptcy, participants will measure the impact of a
reorganization against the position they would enjoy in liquidation.

159  The Monitor notes that the value of the NewCo shares is intended to be based principally on the independent
appraisals, which reflect a range of forced sale values. The Monitor has consulted with the Deloitte' Valuations Group,
which has indicated that in valuing shares such as those of NewCo, it would be more common to value assets such as the
Prince of Peace properties based on appraised market values as opposed to forced sale values. The Monitor reports that
it has attempted to balance this consideration against other practical considerations, such as that fact that, depending on
the mandate that is chosen for NewCo, the Prince of Peace properties may still be liquidated in the near-term, and that
therefore, there is the need to accurately reflect the shortfall to some of the Depositors, which will represent the amount
they would ultimately be able to pursue in the Representative Action. I accept the Monitor's opinion that it is unlikely
that the values attributed to the Prince of Peace properties in calculating the value of the NewCo shares will reflect the
lowest forced sale values reflected in the appraisals.

160  The District Plan contemplates a debt-to equity conversion, which is common in CCAA proceedings. The Court
does not have to make a determination of the value of the equity offered, as long as it is satisfied, as I am, that the
value of the package to be distributed to the Depositors will likely exceed a current forced-sale liquidation recovery
in this depressed real estate market, which is the alternative proposed by the opposing Depositors. The plan provides
the NewCo shareholders with flexibility to optimize recovery at the time of the first shareholder's meeting, with the
advantage of recommendations from an experienced management team. While there is no guarantee that the market will
improve, it is a realistic possibility. At any rate, the sale of the Prince of Peace properties will not be the only option
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available to NewCo shareholders. Again, I must take into account that this appears to be the view of the Depositors
who voted in favour of the plan.

161 The opposing Depositors submit that the NewCo shares are not a suitable investment for District Depositors over
the age of 70. It is unrealistic to believe that any CCAA plan of compromise and arrangement would be supported by
all of a debtor company's creditors or that the compromise effected would be ideally suited to every creditor's personal
situation. The NewCo articles attempt to address the concerns of those who don't want to hold shares by building in
provisions that would allow the possibility that shareholders are able to sell to other shareholders or have their shares
redeemed.

162  Thisis not a perfect solution, but plans do not have to be perfect to be found to be fair and reasonable. I find that
the NewCo provisions of the District plan, in the context of the plan, as a whole, are fair and reasonable.

e. The Representative Action provisions

163  In addition to submissions previously discussed with respect to these provisions, the opposing Depositors submit
that "(n)o honest and intelligent District Depositors acting in their own best interests would give up these fundamental
rights of [full and unfettered access to the courts] where the law already provides perfectly satisfactory processes for
advancing legal claims against third parties on a class basis. These provisions are neither fair nor reasonable, and
accordingly must not receive the sanction of this Court".

164 The shortanswer to this is that a majority of the honest and intelligent Depositors have voted in favour of the plans,
including the Representative Action provisions. It is not the place of this Court to second guess their decision without
good and persuasive reasons: Central Guaranty Trustco Ltd., Re [1993 CarswellOnt 228 (Ont. Gen. Div. [Commercial
List])] at paras 3&4; Muscletech at para 18.

165  The opposing Depositors also submit that the Representative Action provisions of the plans are flawed in that
they do not provide for information about causes of action the Subcommittee intends to advance, and against whom
prior to the opt-out deadline.

166 However, Depositors are able to opt-out at any time prior to the last business day preceeding the date of
commencement of the Representative Action. It is not unreasonable to anticipate that Depositors will have further
information with respect to the proposed Representative Actions prior to their commencement.

167 It is also true that participating Depositors will not know their own proportionate share of the Representative
Action Holdback until after the opt-out deadline has passed and the size of the Representative Action class is known.
However, the Monitor has committed to provide a range of what individual shares may be.

168  The opposing Depositors submit that in the absence of reliable information about the extent of their financial
commitment to the Representative Action, it can reasonably be expected that many District Depositors will be content
to receive their distribution under the plan and forgo the balance of their claims by electing to opt out the Representative
Action. This is not a reasonable assumption. Representative counsel will likely be retained on a contingency fee basis,
and therefore Depositors will be unlikely to be at risk for a substantial retainer to advance the Representative Action.

169 Finally, on this issue, the opposing Depositors submit there is an irreconcilable conflict of interest between
the Subcommittee and a Representative Plaintiff that can be expected to mar the Representative Action. Unlike the
Subcommittee tasked with instructing counsel, the Representative Plaintiff bears the sole financial responsibility for
paying an adverse costs award. The opposing Depositors submit that it is reasonable to expect that there may be a
divergence of views between the Subcommittee and the Representative Plaintiff as to the conduct of the Representative

Action.
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170 As would be the case in class action proceedings when the interests of representative plaintiffs come into
conflicts with the interests of the class, advice and direction can be sought from the Court in the event that this situation
materializes.

171 The opposing Depositors submit that the Representative Action provisions interfere with a citizen's constitutional
right of access to the courts. These provisions do not deprive the Depositors from their right to take action against third
parties; they are able to do so through a Subcommittee chosen from their members with fiduciary duties to the whole.
This issue was considered in the context of third-party releases, which do eliminate the right to pursue an action against
third parties, in Mercalfe, and Blair, J.A. commented at para 104 as follows:

The power to sanction a plan of compromise or arrangement that contains third-party releases of the type opposed
by the appellants is embedded in the wording of the CCAA. The fact that this may interfere with a claimant's right
to pursue a civil action — normally a matter of provincial concern — or trump Quebec rules of public order is
constitutionally immaterial. The CCAA is a valid exercise of federal power. Provided the matter in question falls
within the legislation directly or as necessarily incidental to the exercise of that power, the CCAA4 governs. To the
extent that its provisions are inconsistent with provincial legislation, the federal legislation is paramount.

7. Conclusion
172 Asnoted at para 18 of Metcalfe:

Effective insolvency restructurings would not be possible without a statutory mechanism to bind an unwilling
minority of creditors. Unanimity is frequently impossible in such situations. But the minority must be protected too.
Parliament's solution to this quandary was to permit a wide range of proposals to be negotiated and put forward
(the compromise or arrangement) and to bind all creditors by class to the terms of the plan, but to do so only where
the proposal can gain the support of the requisite "double majority" of votes and obtain the sanction of the court
on the basis that it is fair and reasonable. In this way, the scheme of the CCAA supports the intention of Parliament
to encourage a wide variety of solutions to corporate insolvencies without unjustifiably overriding the rights of
dissenting creditors.

173 In this case, the requisite double majority, after significant disclosure and opportunities to review and question
the plans, have voted in favour of the plans. The Creditors' Committees of DIL and the District, who have the duty to
act in the best interests of the body of creditors, support the plans.

174  The Monitor supports the plans, and there is no reason in this case to give the Monitor's opinion less than the
usual deference and weight.

175 Measuring the plans against available commercial alternatives leads me to the conclusion that they provide greater
benefits to Depositors and other creditors than a forced liquidation in a depressed real estate market.

176 The plans preserve the District's core operations. I accept that the Representative Action provisions are appropriate
and reasonable in the circumstances of this restructuring, that, in addition to the benefits identified by the Monitor of
stream-lined proceedings, the avoidance of multiple communications and the potential of increased recovery, Depositors
will benefit from the oversight of the Subcommittees and the Representative Action process will be able to incorporate
cause of action, such as derivative actions, that are normally outside the scope of class actions.

177  The insolvency of the District Group has caused heartbreak and hardship for many people, as is the case in any
insolvency. In the end, the majority of affected creditors have accepted plans that resolve their collective problems to the
extent possible in difficult circumstances. As noted in Mezcalfe "in insolvency restructuring proceedings almost everyone
loses something™: para 117. That is certainly the case here, and the best that can be done is to try to ensure that the plans
are a reasonable "balancing of prejudices”. It is not possible to please all stakeholders.
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178 The balance of interests clearly favours approval. I am satisfied that the DIL and District plans are fair and

reasonable and should be sanctioned.
Application dismissed.
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ADDITIONAL REASONS to judgment reported at Stelco Inc., Re (2005), 2005 CarswellOnt 6510, 15 C.B.R. (5th) 305
(Ont. C.A)).

Blair J.A.:

Background

1 This appeal arises out of the reorganization of Stelco Inc., and related companies, pursuant to the Companies

Creditors Arrangement Act ("CCAA"). ! Stelco has been in the midst of this fractious process for approximately twenty-
one months. Justice Farley has been the supervising judge throughout.
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2 Stelco has presented a Proposed Plan of Compromise or Arrangement to its creditors for their approval. The
vote was scheduled for Tuesday, November 15, 2005. On Thursday, November 10, a group of creditors known as the
Informal Independent Converts' Committee ("the Converts' Committee) sought an order from the supervising judge,
amongst other things, classifying the Subordinated Debenture Holders whom they represent as a separate class for voting
purposes. Justice Farley dismissed the motion. In the face of the pending vote, the Converts' Committee sought leave to
appeal on Thursday afternoon (The courts were closed on Friday, November 11, for Remembrance Day). Rosenberg
J.A. dealt with the matter and directed that the application for leave, and if leave be granted, the appeal, be heard by
a panel of this court on Monday, November 14, 2005.

3 This panel heard the application for leave and the appeal on Monday. We concluded that leave should be granted,
but that the appeal must be dismissed, and at the conclusion of argument — and in order to clarify matters so that
the vote could proceed the following day — we issued a brief endorsement with our decision, but indicating that more
detailed reasons would follow.

4  The endorsement read as follows:

In our view, the appellants have not demonstrated a different legal interest from the other unsecured creditors vis &
vis the debtor, nor any basis for setting aside the finding of Farley J. that there are no different practical interests such
that the appellants deserve a separate class. We see no legal error or error in principle in his exercise of discretion.

Leave to appeal is granted, but the appeal must therefore be dismissed. Because of the importance of the issue for
Ontario practice in this area, we propose to expand somewhat on these reasons in due course.

5  These are those expanded reasons.
Facts
6 Stelco's Proposed Plan is made to unsecured creditors only. It is not intended to affect the claims of secured creditors.

7 The Converts' Committee represents unsecured creditors who hold $90 million of convertible unsecured subordinated
debentures issued by Stelco pursuant to a Supplemental Trust Indenture dated January 21, 2002, and due in 2007. With
interest, the claims of the Subordinated Debenture Holders now amount to approximately $110 million. Those claims
are subordinated to approximately $328 million in favour of Senior Debt Holders. In addition, Stelco has unsecured
trade debts totalling approximately, $228 million. In the Proposed Plan, these three groups of unsecured creditors — the
Subordinated Debenture Holders (represented by the Converts' Committee), the Senior Debt Holders, and the Trade
Creditors — have all been included in the same class for the purposes of voting on the Proposed Plan or any amended
version of it.

8 The Converts' Committee takes issue with this, and seeks to have the Subordinated Debenture Holders classified as a
separate class of creditors for voting purposes. They argue that their interests are different than those of the Bondholders
and that creditors who do not have common interests should not be classified in the same group for voting purposes.
They submit, therefore, that the supervising judge erred in law in not granting them a separate classification. In that
regard, they rely upon this court's decision in Nova Metal Products Inc. v. Comiskey ( Trustee of) (1990), I O.R. (3d) 289
(Ont. C.A)). They also argue that the supervising judge was wrong, on the facts contained in the record, in finding that
the Subordinated Debenture Holders and the Bondholders did not have conflicting interests.

9 In making their argument about a different interest, the appellants rely upon their status as subordinated debt
holders as shaped particularly by Articles 6.2 and 6.3 of the Supplemental Trust Indenture. In essence those provisions
reinforce the subordinated nature of their debt. They stipulate (a) that if the Subordinated Debenture Holders receive any
payment from Stelco, or any distribution from the assets of Stelco, before the Senior Debt is fully paid, they are obliged
to remit any such payment or distribution to the Senior Debt Holders unti] the latter have been paid in full (Art. 6.2(3)),
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but (b) that no such payment or distribution by Stelco shall be deemed to constitute a payment on the Subordinated
Debenture Holders' debt (Art. 6.3). The parties refer to these provisions as the "Turnover Payment" provisions.

10 Inshort, although Stelco is obliged to pay both groups of creditors in full, as between the Subordinated Debenture
Holders and the Senior Debt Holders, the latter are entitled to be paid in full before the former receive anything. The
Supplemental Trust Indenture makes it clear that the provisions of Article 6 "are intended solely for the purpose of
defining the relative rights of [the Subordinated Debenture Holders] and the holders of the Senior Debt" (Art. 6.3).

11 The appellants contend that the Turnover Payment provisions distinguish their interests from those of the
Subordinated Debenture Holders when it comes to voting on Stelco's Proposed Plan. They say that the Subordinated
Debenture Holders' interest in maximizing the amounts to be made available to unsecured creditors ends once they have
received full recovery, in part as a result of the Turnover Payments that the Subordinated Debenture Holders will be
required to make from their portion of the funds. On the other hand, the Subordinated Debenture Holders will have an
interest in seeking more because their recovery, for practical purposes, will have only begun once that point is reached.

12 The respondents submit, for their part, that the appellants are seeking a separate classification for a collateral
purpose, i.e., so that they will be able to veto the Proposed Plan, or at least threaten to veto it, unless they are granted a
benefit to which they are not entitled — the elimination of their subordinated position by virtue of the Turnover Payment
provisions.

13 Farley J. rejected the appellants’ arguments. The thrust of his decision in this regard is found in paragraphs 13
and 14 of his reasons:

[13] I would note as well that the primary and most significant attribute of the ConCom debt and that of the

BondCom debt/Senior Debt plus the trade debt vis-a-vis Stelco is that it is all unsecured debt. Thus absent valid
reason to have separate classes it would be reasonable, logical, rational and practical to have all this unsecured debt
in the same class. Certainly that would avoid any unnecessary fragmentation — and in this respect multiplicity of
classes does not mean that that fragmentation starts only when there are many classes. Unless more than one class is
necessary, fragmentation would start at two classes. Fragmentation if necessary, but not necessarily fragmentation.

[14] Is it necessary to have more than one class? Firstly, it would not appear to me that as between Stelco and the
unsecured creditors overall there is any material distinction. Secondly, there would not appear to me to be any
confiscation of any rights (or the other side of the coin any new imposition of obligations) upon the holders of the
ConCom debt. The subrogation issue was something which these holders assumed on the issue of that debt. Thirdly,
I do not see that there is a realistic conflict of interest. Each group of unsecured creditors including the ConCom
debt holders and the BondCom debt holders has the same general interest vis-a-vis Stelco, namely to extract from
Stelco through the Plan the maximum value in the sense of consideration possible. . . . That situation is not impacted
for our purposes here in this motion by the possibility that in a subsequent dispute between the ConCom holders
and the BondCom holders there may be a difference of opinion as to the variation of the consideration obtained.

14  We agree with his conclusion and see no basis to interfere with his findings in that regard.

The Leave Application

15  The principles to be applied by this court in determining whether leave to appeal should be granted to someone
dissatisfied with an order made in a CCAA proceeding are not in dispute. Leave is only sparingly granted in such
matters because of their "real time" dynamic and because of the generally discretionary character underlying many of
the orders made by supervising judges in such proceedings. There must be serious and arguable grounds that are of real
and significant interest to the parties. The court has assessed this criterion on the basis of a four-part test, namely,

a) whether the point on appeal is of significance to the practice;
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b) whether the point is of significance to the action;
c¢) whether the appeal is prima facie meritorious or frivolous; and
d) whether the appeal will unduly hinder the progress of the action.

See Stelco Inc. (Re) (2005), 75 O.R. (3d) 5 (Ont. C.A.) at para. 24; Country Style Food Services Inc., Re, {2002] O.J.
No. 1377, 158 O.A.C. 30 (Ont. C.A. [In Chambers]) at para. 15; Canadian Airlines Corp., Re (2000), 19 C.B.R. {(4th)
33 (Alta. C.A. [In Chambers]) at para. 7.

16 Here, we granted leave to appeal because the proposed appeal raised an issue of significance to the practice, namely
the nature of the "common interest" test to be applied by the courts for purposes of the classification of creditors in
CCAA proceedings. Although the law seems to have progressed in the lower courts along the lines developed in Alberta,
beginning with the decision of Paperny J. in Canadian Airlines Corp., Re (2000), 19 C.B.R. (4th) 12 (Alta. Q.B.), this
court has not dealt with the issue since its decision in Nova Metal Products Inc. v. Comiskey ( Trustee of ), supra, and the
Converts' Committee argues that the Alberta line of authorities is contrary to Nova Metal Products Inc.

17 A brief further comment respecting the leave process may be in order.

18 The court recognizes the importance of its ability to-react in a responsible and timely fashion to the appellate
needs arising in the "real time" dynamics of CCAA restructurings. Often, as in the case of this restructuring, they involve
a significant public dimension. For good policy reasons, however, appellate courts in Canada — including this one —
have developed relatively stringent parameters for the granting of leave to appeal in CCAA cases. As noted, leave is only
sparingly granted. The parameters as set out in the authorities cited above remain good law.

19  Merely because a corporate restructuring is a big one and money is no object to the participants in the process,
does not mean that the court will necessarily depart from the normal leave to appeal process that applies to other cases.
In granting leave to appeal in these circumstances, we do not wish to be taken as supporting a notion that the fusion
of leave applications with the hearing of the appeal in CCAA restructurings — particularly in major ones such as this
one involving Stelco — has become the practice. Where there is an urgency that a leave application be expedited in the
public interest, the court will do so in this area of the law as it does in other areas. However, where what is involved
is essentially an attempt to review a discretionary order made on the facts of the case, in a tightly supervised process
with which the judge is intimately familiar, the collapsed process that was made available in this particular situation will
not generally be afforded. '

20  As these reasons demonstrate, however, the issues raised on this particular appeal, and the timing factor involved,
warranted the expedited procedure that was ordered by Justice Rosenberg.

The Appeal
No Error in Law or Principle

21  Everyone agrees that the classification of creditors for CCAA voting purposes is to be determined generally on the
basis of a "commonality of interest" (or a "common interest") between creditors of the same class. Most analyses of this
approach start with a reference to Sovereign Life Assurance Co. v. Dodd (1892), [18§91-94] All E.R. Rep. 246 (Eng. C.A)),
which dealt with the classification of creditors for voting purposes in a winding-up proceeding. Two passages from the
judgments in that decision are frequently cited:

At pp. 249-250 Lord Esher said:

The Act provides that the persons to be summoned to the meeting, all of whom, it is to be observed, are creditors,

are persons who can be divided into different classes, classes which the Act 3 recognizes, though it does not define.
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The creditors, therefore, must be divided into different classes. What is the reason for prescribing such a course? It
is because the creditors composing the different classes have different interests, and, therefore, if a different state of
facts exists with respect to different creditors, which may affect their minds and judgments differently, they must
be separated into different classes.

At p. 251, Bowen L.J. stated:

The word "class" used in the statute is vague, and to find out what it means we must look at the general scope of the
section, which enables the court to order a meeting of a "class of creditors" to be summoned. It seems to me that we
must give such a meaning to the term 'class’ as will prevent the section being so worked as to produce confiscation
and injustice, and that we must confine its meaning to those persons whose rights are not so dissimilar as to make
it impossible for them to consult together with a view to their common interest.

22  These views have been applied in the CCAA context. But what comprises those "not so dissimilar” rights and what
are the components of that "common interest” have been the subject of debate and evolution over time. It is clear that
classification is a fact-driven exercise, dependent upon the circumstances of each particular case. Moreover, given the
nature of the CCAA process and the underlying flexibility of that process — a flexibility which is its genius — there can
be no fixed rules that must apply in all cases.

23 In Canadian Airlines Corp., Re (2000}, 19 C.B.R. (4th) 12 (Alta. Q.B.), Paperny J. nonetheless extracted a number
of principles to be considered by the courts in dealing with the commonality of interest test. At para. 31 she said:

In summary, the cases establish the following principles applicable to assessing commonality of interest:

1. Commonality of interest should be viewed based on the non-fragmentation test, not on an identity of interest
test;

2. The interests to be considered are the legal interests that a creditor holds qua creditor in relationship to the
debtor company prior to and under the plan as well as on liquidation.

3. The commonality of interests are to be viewed purposively, bearing in mind the object of the C.C.C.A.,
namely to facilitate reorganizations if possible.

4. In placing a broad and purposive interpretation on the C.C.C.A., the court should be careful to resist
classification approaches that would potentially jeopardize viable plans.

5. Absent bad faith, the motivations of creditors to approve or disapprove [of the Plan] are irrelevant.

6. The requirement of creditors being able to consult together means being able to assess their legal entitlement
as creditors before or after the plan in a similar manner.

24  In developing this suinmary of principles, Papeiny J. considered a number of authorities from across Canada,
including the following: Sklar-Peppler Furniture Corp. v. Bank of Nova Scotia (1991), 86 D.L.R. (4th) 621 (Ont. Gen.
Div.); Norcen Energy Resources Ltd. v. Oakwood Petroleums Ltd. (1988), 72 C.B.R. (N.S.) 20 (Alta. Q.B.); Fairview
Industries Ltd., Re (1991), 11 C.B.R. (3d) 71 (N.S. T.D.); Woodward's Ltd., Re (1993), 84 B.C.L.R. (2d) 206 (B.C. S.C.);
Northiand Properties Ltd., Re (1988}, 73 C.B.R. (N.S.) 166 (B.C. S.C.); Northland Properties Ltd., Re (1989), 73 C.B.R.
(N.S.) 195 (B.C. C.A.); NsC Diesel Power Inc., Re (1990), 79 C.B.R. (N.S.) 1 (N.S. T.D.); Savage v. Amoco Acquisition
Co. (1988), 68 C.B.R. (N.S.) 154 (Alta. C.A.), (sub nom. Amoco Acquisition Co. v. Savage); Wellington Building Corp.,
Re (1934), 16 C.B.R. 48 (Ont. S.C.). Her summarized principles were cited by the Alberta Court of Appeal, apparently
with approval, in a subsequent Canadian Airlines Corp., Re decision: Canadian Airlines Corp., Re (2000}, 19 C.B.R. (4th)
33 (Alta. C.A. [In Chambers]) at para. 27.

o
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25 Inthe passage from his reasons cited above (paragraphs 13 and 14) the supervising judge in this case applied those
principles. In our view he was correct in law in doing so.

26 We do not read the foregoing principles as being inconsistent with the earlier decision of this court in Nova
Metal Products Inc. v. Comiskey {Trustee of). There the court applied a common interest test in determining that the
two creditors in question ought not to be grouped in the same class of creditors for voting purposes. But the differing
interests in question were not different legal interests as between the two creditors; they were different legal interests
as between each of the creditors and the debtor company. One creditor (the Bank) held first security over the debtor
company's receivables and the other creditor (RoyNat) held second security on those assets; RoyNat, however, held first
security over the debtor's building and realty, whereas the Bank was second in priority in relation to those assets. The
two creditors had differing commercial interests in how the assets should be dealt with (it was in the interests of the
bank, with a smaller claim, to collect and retain the more realizable receivable assets, but in the interests of RoyNat to
preserve the cash flow and have the business sold as a going concern). Those differing commercial interests were rooted
in differing legal interests as between the individual creditors and the debtor company, arising from the different security
held. Because of the size of its claim, RoyNat would dominate any group that it was in, and Finlayson J.A. was of
the view that RoyNat, as the holder of second security, should not be able to override the Bank's legal interest as the
first secured creditor with respect to the receivables by virtue of its voting rights. On the basis that there was "no true
community of interest”" between the secured creditors (p. 259), given their different legal interests, he ordered that the
Bank be placed in a separate class for voting purposes.

27  Nova Metal Products Inc. v. Comiskey { Trustee of ) did not deal with the issue of whether creditors with divergent
interests as amongst themselves — as opposed to divergent legal interests vis-a-vis the debtor company — could be forced
to vote as members of a common class. Nor did it apply an "identity of interest" test — a test that has been rejected as
too narrow and too likely to lead to excessive fragmentation: see Skiar-Peppler Furniture Corp. v. Bank of Nova Scotia,
supra,); Norcen Energy Resources Lid. v. Oakwood Petroleums Ltd., supra; Fairview Industries Ltd., Re, supra, Woodward's
Ltd., Re, supra. In our view, there is nothing in the decision in Nova Metal Products Inc. that is inconsistent with the
evolutionary set of principles developed in the Alberta jurisprudence and applied by the supervising judge here.

28 Inaddition to commonality of interest concerns, a court dealing with a classification of creditors issue needs to be
alert to concerns about the confiscation of legal rights and about avoiding what the parties have referred to as "a tyranny

of the minority". Examples of the former include Nova Metal Products Inc. v. Comiskey ( Trustee of) * and Wellington
Building Corp., Re, supraﬁ. Examples of the latter include Sklar-Peppler, supra6 and Campeau Corp., Re {1991), 10
C.B.R. (3d) 100 (Ont. Gen. Div.) .

29 Here, asnoted earlier in these reasons, the respondents argue that the appellants are seeking a separate classification
in order to extract a benefit to which they are not entitled, namely a concession that the Turnover Payment requirements
of their subordinated position be extinguished by the Proposed Plan, thus avoiding their obligation to transfer payments
to the Senior Debt Holders until they have been paid in full, and freeing up all of the distribution the appellants will receive
from Stelco for payment on account of their own claims. On the other hand, the appellants point to this conflict between
the Subordinated Debenture Holders and the Senior Debt Holders as evidence that they do not have a commonality of
interest or the ability to consult together with a view to whatever commonality of interest they may have vis-a-vis Stelco.

30  We agree with the line of authorities summarized in Canadian Airlines Corp., Re and applied by the supervising
judge in this case which stipulate that the classification of creditors is determined by their legal rights in relation to the
debtor company, as opposed to their rights as creditors in relation to each other. To the extent that other authorities
at the trial level in other jurisdictions may suggest to the contrary — see, for example Ns(C Diesel Power Inc., Re, supra
— we prefer the Alberta approach.

31  There are good reasons for such an approach.
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32 First, as the supervising judge noted, the CCAA itself is more compendiously styled "An act to facilitate
compromises and arrangements between companies and their creditors”. There is no mention of dealing with issues that
would change the nature of the relationships as between the creditors themselves. As Tysoe J. noted in Pacific Coastal
Airlines Ltd. v. Air Canada,[20011B.C.J. No.2580 (B.C. S.C.) at para. 24 (after referring to the full style of the legislation):

[The purpose of the CCAA proceeding] is not to deal with disputes between a creditor of a company and a third
party, even if the company was also involved in the subject matter of the dispute. While issues between the debtor
company and non-creditors are sometimes dealt with in CCAA proceedings, it is not a proper use of a CCAA
proceeding to determine disputes between parties other than the debtor company.

33 In this particular case, the supervising judge was very careful to say that nothing in his reasons should be taken to
determine or affect the relationship between the Subordinate Debenture Holders and the Senior Debt Holders.

34  Secondly, it has long been recognized that creditors should be classified in accordance with their contract rights,
that is, according to their respective interests in the debtor company: see Stanley E. Edwards, "Reorganizations Under
the Companies' Creditors Arrangement Act" (1947) 25 Can. Bar. Rev. 587, at p. 602.

35 Finally, to hold the classification and voting process hostage to the vagaries of a potentially infinite variety of
disputes as between already disgruntled creditors who have been caught in the maelstrom of a CCAA restructuring,
runs the risk of hobbling that process unduly. It could lead to the very type of fragmentation and multiplicity of discrete
classes or sub-classes of classes that judges and legal writers have warned might well defeat the purpose of the Act: see
Stanley Edwards, "Reorganizations under the Companies' Creditors Arrangement Act", supra; Ronald N. Robertson
Q.C., "Legal Problems on Reorganization of Major Financial and Commercial Debtors", Canadian Bar Association —

Ontario Continuing Legal Education, 5 th April 1983 at 19-21; Norcen Energy Resources Ltd. v. Qakwood Petroleums
Lid., supra, at para. 27; Northland Properties Ltd., Re, supra; Sklar-Peppler, supra; Woodward's Ltd., Re, supra.

36  In the end, it is important to remember that classification of creditors, like most other things pertaining to the
CCAA, must be crafted with the underlying purpose of the CCAA in mind, namely facilitation of the reorganization
of an insolvent company through the negotiation and approval of a plan of compromise or arrangement between the
debtor company and its creditors, so that the debtor company can continue to carry on its business to the benefit of
all concerned. As Paperny J. noted in Canadian Airlines Corp., Re, "the Court should be careful to resist classification
approaches that would potentially jeopardize viable Plans."

Discretion and Fact Finding

37 Having concluded that the supervising judge made no error in law or principle in his approach to the classification
issue, we can find no error in his factual findings or in his exercise of discretion in determining that the Subordinate
Debenture Holders should remain in the same class as the Senior Debt Holders and Trade Creditors in the circumstances

of this case.

38 We agree that there is no material distinction between the legal rights of the Subordinated Debenture Holders and
those of the Senior Debt Holders vis-a-vis Stelco. Each is entitled to be paid the monies owing under their respective
debt contracts. The only difference is that the former creditors are subordinated in interest to the latter and have agreed
to pay over to the latter any portion of their recovery received until the Senior Debt has been paid in full. As between the
two groups of creditors, this merely reflects the very deal the Subordinated Debenture Holders bought into when they
purchased their subordinated debentures. For that reason, the supervising judge was also entitled to determine that this
was not a case involving any confiscation of legal rights.

39 Finally, the supervising judge's finding that there is no "realistic conflict of interest" between the creditors is
supported on the record. Each has the same general interest in relation to Stelco, namely to be paid under their contracts,
and to maximize the amount recoverable from the debtor company through the Plan negotiation process. We do not
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accept the argument that the Senior Debt Holder's efforts will be moderated in some respect because they will be content
to make their recovery on the backs of the Subordinated Debenture Holders through the Turnover Payment process. In
order to carry the class, the Senior Debt Holders will require the support of the Trade Creditors, whose interest is not
affected by the subordination agreement. Thus the Senior Debt Holders will be required to support the maximization
approach.

40  We need not deal with whether a realistic and genuine conflict of interest, produced by different legal positions
of creditors vis-a-vis each other, could ever warrant separate classes, as we are satisfied that even if it could, this is not
such a case.

Disposition

41  Accordingly, we would not interfere with the supervising judge's decision that the appellants had not made out a
case for a separate class. The appeal is therefore dismissed.

Goudge J.A.:
I agree.
Sharpe J.A.:
I agree.

Application granted; appeal dismissed.

Footnotes

i R.S.C. 1985, c. C-36, as amended.

2 Farley J. uses the term "ConCom debt" to refer to the debt represented by the Converts' Committee (i.e., that of the
Subordinated Debenture Holders), and the term "BondCom debt" to refer to that of the Senior Debt Holders.

3 The Joint Stock Companies Arrangement Act, 1870.

4 A second secured creditor with superior voting power was separated from a first secured creditor for voting purposes, in order
prevent the former from utilising its superior voting strength to adversely affect the latter's prior security position.

5 The court refused to allow subsequent mortgagees to vote in the same class as a first mortgagee because in the circumstances
the subsequent mortgagees would be able to use their voting power to destroy the priority rights and security of the first
mortgagee.

6 Borins J., as he then was, warned against the dangers of "excessive fragmentation" and of creating "a special class simply for

the benefit of the opposing creditor, which would give that creditor the potential to exercise an unwarranted degree of power".

7 Montgomery J. declined to grant a separate classification to a minority group of creditors who would use that classification
to extract benefits to which it was not otherwise entitled.
End of Documont Copyright © Thomson Reuters Canada Lingied or its licensors {excluding individuad court documentsy. Al rights
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186, [2010] S.C.J. No. 60, [2011] 2 W.W.R. 383, [2011] B.C.W.L.D. 533, [2011] B.C.W.L.D. 534,
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Century Services Inc. (Appellant) and Attorney General of Canada on
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Deschamps J., McLachlin C.J.C., Binnie, LeBel, Fish, Abella, Charron, Rothstein, Cromwell JJ.

Heard: May 11, 2010
Judgment: December 16, 2010
Docket: 33239

Proceedings: reversing Ted Leroy Trucking Ltd., Re (2009), 2009 CarswellBC 1193, 2009 G.T.C. 2020 (Eng.), 2009 BCCA
208, 270 B.C.A.C. 167,454 W.A.C. 167, [2009] 12 W.W.R. 684, 98 B.C.L.R. (4th) 242, [2009] G.S.T.C. 79 (B.C. C.A));
reversing Ted Leroy Trucking Ltd., Re (2008}, 2008 CarswellBC 2895, 2008 BCSC 1803, [2008] G.8.T.C. 221, 2009 G.T.C.
2011 (Eng.) (B.C. S.C. [In Chambers])

Counsel: Mary I.A. Buttery, Owen J. James, Matthew J.G. Curtis for Appellant
Gordon Bourgard, David Jacyk, Michael J. Lema for Respondent

Subject: Estates and Trusts; Goods and Services Tax (GST); Tax — Miscellaneous; Insolvency

APPEAL by creditor from judgment reported at 2009 CarswellBC 1195, 2009 BCCA 205, [2009] G.S.T.C. 79, 98
B.C.L.R. (4th) 242, [2009] 12 W.W R. 684, 270 B.C.A.C. 167, 454 W.A.C. 167, 2009 G.T.C. 2020 (Eng.) (B.C. C.A),
allowing Crown's appeal from dismissal of application for immediate payment of tax debt.

Deschamps J.:

1 For the first time this Court is called upon to directly interpret the provisions of the Companies' Creditors Arrangement
Act, R.S.C. 1985, c. C-36 ("CCAA™). In that respect, two questions are raised. The first requires reconciliation of
provisions of the CCAA and the Excise Tax Act, R.S.C. 1985, c. E-15 ("ETA"), which lower courts have held to be in
conflict with one another. The second concerns the scope of a court's discretion when supervising reorganization. The
relevant statutory provisions are reproduced in the Appendix. On the first question, having considered the evolution
of Crown priorities in the context of insolvency and the wording of the various statutes creating Crown priorities, I
conclude that it is the CCAA and not the ETA that provides the rule. On the second question, I conclude that the broad
discretionary jurisdiction conferred on the supervising judge must be interpreted having regard to the remedial nature
of the CCAA and insolvency legislation generally. Consequently, the court had the discretion to partially lift a stay of
proceedings to allow the debtor to make an assignment under the Bankruptcy and Insolvency Act, R.S.C. 1985, ¢. B-3
("BIA"). I would allow the appeal.

1. Facts and Decisions of the Courts Below
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2 Ted LeRoy Trucking Ltd. ("LeRoy Trucking") commenced proceedings under the CCAA4 in the Supreme Court of
British Columbia on December 13, 2007, obtaining a stay of proceedings with a view to reorganizing its financial affairs.
LeRoy Trucking sold certain redundant assets as authorized by the order.

3 Amongst the debts owed by LeRoy Trucking was an amount for Goods and Services Tax ("GST") collected but
unremitted to the Crown. The ETA4 creates a deemed trust in favour of the Crown for amounts collected in respect of
GST. The deemed trust extends to any property or proceeds held by the person collecting GST and any property of that
person held by a secured creditor, requiring that property to be paid to the Crown in priority to all security interests. The
ETA provides that the deemed trust operates despite any other enactment of Canada except the BIA. However, the CCAA
also provides that subject to certain exceptions, none of which mentions GST, deemed trusts in favour of the Crown do
not operate under the CCAA. Accordingly, under the CCAA the Crown ranks as an unsecured creditor in respect of GST.
Nonetheless, at the time LeRoy Trucking commenced CCAA proceedings the leading line of jurisprudence held that
the ETA took precedence over the CCAA such that the Crown enjoyed priority for GST claims under the CCAA, even
though it would have lost that same priority under the BIA. The CCAA underwent substantial amendments in 2005 in
which some of the provisions at issue in this appeal were renumbered and reformulated (S.C. 2005, c. 47). However, these
amendments only came into force on September 18, 2009. I will refer to the amended provisions only where relevant.

4  On April 29, 2008, Brenner C.J.S.C., in the context of the CCAA proceedings, approved a payment not exceeding $5
million, the proceeds of redundant asset sales, to Century Services, the debtor's major secured creditor. LeRoy Trucking
proposed to hold back an amount equal to the GST monies collected but unremitted to the Crown and place it in the
Monitor's trust account until the outcome of the reorganization was known. In order to maintain the status guo while
the success of the reorganization was uncertain, Brenner C.J.S.C. agreed to the proposal and ordered that an amount
of $305,202.30 be held by the Monitor in its trust account.

5 On September 3, 2008, having concluded that reorganization was not possible, LeRoy Trucking sought leave to make
an assignment in bankruptcy under the BIA. The Crown sought an order that the GST monies held by the Monitor be
paid to the Receiver General of Canada. Brenner C.J.S.C. dismissed the latter application. Reasoning that the purpose of
segregating the funds with the Monitor was "to facilitate an ultimate payment of the GST monies which were owed pre-
filing, but only if a viable plan emerged", the failure of such a reorganization, followed by an assignment in bankruptcy,
meant the Crown would lose priority under the BIA4 (2008 BCSC 1805, [2008] G.S.T.C. 221 (B.C. S.C. [In Chambers))).

6  The Crown's appeal was allowed by the British Columbia Court of Appeal (2009 BCCA 205, [2009] G.S.T.C. 79,
270 B.C.A.C. 167 (B.C. C.A))). Tysoe J.A. for a unanimous court found two independent bases for allowing the Crown's
appeal.

7 First, the court's authority under s. 11 of the CCAA4 was held not to extend to staying the Crown's application
for immediate payment of the GST funds subject to the deemed trust after it was clear that reorganization efforts had
failed and that bankruptcy was inevitable. As restructuring was no longer a possibility, staying the Crown's claim to the
GST funds no longer served a purpose under the CCAA and the court was bound under the priority scheme provided by
the ETA to allow payment to the Crown. In so holding, Tysoe J.A. adopted the reasoning in Ottawa Senators Hockey
Club Corp. (Re), [2005] G.S.T.C. 1, 73 O.R. (3d) 737 (Ont. C.A.), which found that the ETA deemed trust for GST
established Crown priority over secured creditors under the CCAA.

8  Second, Tysoe J.A. concluded that by ordering the GST funds segregated in the Monitor's trust account on April
29, 2008, the judge had created an express trust in favour of the Crown from which the monies in question could not
be diverted for any other purposes. The Court of Appeal therefore ordered that the money held by the Monitor in trust
be paid to the Receiver General.

2. Issues

9  This appeal raises three broad issues which are addressed in turn:
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(1) Did s. 222(3) of the ET4 displace s. 18.3(1) of the CCAA and give priority to the Crown's ETA deemed trust
during CCAA proceedings as held in Ottawa Senators?

(2) Did the court exceed its CCAA authority by lifting the stay to allow the debtor to make an assignment in
bankruptcy?

(3) Did the court's order of April 29, 2008 requiring segregation of the Crown's GST claim in the Monitor's trust
account create an express trust in favour of the Crown in respect of those funds?

" 3. Analysis

10  The first issue concerns Crown priorities in the context of insolvency. As will be seen, the ET'4 provides for a deemed
trust in favour of the Crown in respect of GST owed by a debtor "[d]espite ... any other enactment of Canada (except
the Bankruptcy and Insolvency Act)" (s. 222(3)), while the CCAA stated at the relevant time that "notwithstanding any
provision in federal or provincial legislation that has the effect of deeming property to be held in trust for Her Majesty,
property of a debtor company shall not be [so] regarded"” (s. 18.3(1)). It is difficult to imagine two statutory provisions
more apparently in conflict. However, as is often the case, the apparent conflict can be resolved through interpretation.

11 In order to properly interpret the provisions, it is necessary to examine the history of the CCAA, its function
amidst the body of insolvency legislation enacted by Parliament, and the principles that have been recognized in the
jurisprudence. It will be seen that Crown priorities in the insolvency context have been significantly pared down. The
resolution of the second issue is also rooted in the context of the CCAA, but its purpose and the manner in which it has
been interpreted in the case law are also key. After examining the first two issues in this case, I will address Tysoe J.A.'s
conclusion that an express trust in favour of the Crown was created by the court's order of April 29, 2008.

3.1 Purpose and Scope of Insolyency Law

12 Insolvency is the factual situation that arises when a debtor is unable to pay creditors (see generally, R. J. Wood,
Bankruptcy and Insolvency Law (2009), at p. 16). Certain legal proceedings become available upon insolvency, which
typically allow a debtor to obtain a court order staying its creditors' enforcement actions and attempt to obtain a binding
compromise with creditors to adjust the payment conditions to something more realistic. Alternatively, the debtor's
assets may be liquidated and debts paid from the proceeds according to statutory priority rules. The former is usually
referred to as reorganization or restructuring while the latter is termed liquidation.

13  Canadian commercial insolvency law is not codified in one exhaustive statute. Instead, Parliament has enacted
multiple insolvency statutes, the main one being the BIA. The BIA offers a self-contained legal regime providing for
both reorganization and liquidation. Although bankruptcy legislation has a long history, the BIA4 itself is a fairly recent
statute — it was enacted in 1992. It is characterized by a rules-based approach to proceedings. The BIA is available to
insolvent debtors owing $1000 or more, regardless of whether they are natural or legal persons. It contains mechanisms
for debtors to make proposals to their creditors for the adjustment of debts. If a proposal fails, the BI4 contains a
bridge to bankruptcy whereby the debtor's assets are liquidated and the proceeds paid to creditors in accordance with
the statutory scheme of distribution.

14 Access to the CCA A is more restrictive. A debtor must be a company with liabilities in excess of $5 million. Unlike
the BIA, the CCAA contains no provisions for liquidation of a debtor's assets if reorganization fails. There are three
ways of exiting CCAA proceedings. The best outcome is achieved when the stay of proceedings provides the debtor
with some breathing space during which solvency is restored and the CCAA process terminates without reorganization
being needed. The second most desirable outcome occurs when the debtor's compromise or arrangement is accepted
by its creditors and the reorganized company emerges from the CCAA proceedings as a going concern. Lastly, if the
compromise or arrangement fails, either the company or its creditors usually seek to have the debtor's assets liquidated
under the applicable provisions of the BIA4 or to place the debtor into receivership. As discussed in greater detail below,
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the key difference between the reorganization regimes under the B/4 and the CCAA is that the latter offers a more
flexible mechanism with greater judicial discretion, making it more responsive to complex reorganizations.

15  AsIwill discuss at greater length below, the purpose of the CCAA4 — Canada's first reorganization statute — is to
permit the debtor to continue to carry on business and, where possible, avoid the social and economic costs of liquidating
its assets. Proposals to creditors under the BIA serve the same remedial purpose, though this is achieved through a rules-
based mechanism that offers less flexibility. Where reorganization is impossible, the BI4 may be employed to provide an
orderly mechanism for the distribution of a debtor's assets to satisfy creditor claims according to predetermined priority
rules.

16  Prior to the enactment of the CCAA in 1933 (5.C. 1932-33, c. 36), practice under existing commercial insolvency
legislation tended heavily towards the liquidation of a debtor company (J. Sarra, Creditor Rights and the Public Interest:
Restructuring Insolvent Corporations (2003), at p. 12). The battering visited upon Canadian businesses by the Great
Depression and the absence of an effective mechanism for reaching a compromise between debtors and creditors to
avoid liquidation required a legislative response. The CCAA was innovative as it allowed the insolvent debtor to
attempt reorganization under judicial supervision outside the existing insolvency legislation which, once engaged, almost
invariably resulted in liquidation (Reference re Companies' Creditors Arrangement Act (Canada), {1934] S.C.R. 659
(S.C.C.), at pp. 660-61; Sarra, Creditor Rights, at pp. 12-13).

17  Parliament understood when adopting the CCAA that liquidation of an insolvent company was harmful for most
of those it affected — notably creditors and employees — and that a workout which allowed the company to survive
was optimal (Sarra, Creditor Rights, at pp. 13-15).

18  Early commentary and jurisprudence also endorsed the CCAA's remedial objectives. It recognized that companies
retain more value as going concerns while underscoring that intangible losses, such as the evaporation of the companies'
goodwill, result from liquidation (S. E. Edwards, "Reorganizations Under the Companies' Creditors Arrangement
Act" (1947), 25 Can. Bar Rev. 587, at p. 592). Reorganization serves the public interest by facilitating the survival of
companies supplying goods or services crucial to the health of the economy or saving large numbers of jobs (ibid., at
p- 593). Insolvency could be so widely felt as to impact stakeholders other than creditors and employees. Variants of
these views resonate today, with reorganization justified in terms of rehabilitating companies that are key elements in a
complex web of interdependent economic relationships in order to avoid the negative consequences of liquidation.

19 The CCAA fell into disuse during the next several decades, likely because amendments to the Act in 1953
restricted its use to companies issuing bonds (S.C. 1952-53, c. 3). During the economic downturn of the early 1980s,
insolvency lawyers and courts adapting to the resulting wave of insolvencies resurrected the statute and deployed it
in response to new economic challenges. Participants in insolvency proceedings grew to recognize and appreciate the
statute's distinguishing feature: a grant of broad and flexible authority to the supervising court to make the orders
necessary to facilitate the reorganization of the debtor and achieve the CCAA's objectives. The manner in which courts
have used CCAA jurisdiction in increasingly creative and flexible ways is explored in greater detail below.

20 Efforts to evolve insolvency law were not restricted to the courts during this period. In 1970, a government-
commissioned panel produced an extensive study recommending sweeping reform but Parliament failed to act (see
Bankruptcy and Insolvency: Report of the Study Committee on Bankruptcy and Insolvency Legislation (1970)). Another
panel of experts produced more limited recommendations in 1986 which eventually resulted in enactment of the
Bankruptcy and Insolvency Act of 1992 (S.C. 1992, c. 27) (see Proposed Bankruptcy Act Amendments: Report of the
Advisory Committee on Bankruptcy and Insolvency (1986)). Broader provisions for reorganizing insolvent debtors were
then included in Canada's bankruptcy statute. Although the 1970 and 1986 reports made no specific recommendations
with respect to the CCAA, the House of Commons committee studying the BIA's predecessor bill, C-22, seemed to
accept expert testimony that the BI/A's new reorganization scheme would shortly supplant the CCA A, which could then
be repealed, with commercial insolvency and bankruptcy being governed by a single statute (Minutes of Proceedings

Ko 3l o S . P P N . ot N . N
WaestlawNext canabs Copyright © Thomson Reuters Canada Limited or fis ficensors {excluding individual court documents). All rghts reserved. 4



Ted Leroy Trucking [Century Services] Lid., Re, 2010 SCC 88, 2010 CarsweliBC 3419
2010 SCC 60, 2010 CarswellBC 3419, 2010 CarswellBC 3420, {2010} 3 S.C.R. 379...

and Evidence of the Standing Committee on Consumer and Corporate Affairs and Government Operations, Issue No. 15,
October 3, 1991, at pp. 15:15-15:16).

21 In retrospect, this conclusion by the House of Commons committee was out of step with reality. It overlooked
the renewed vitality the CCA4 enjoyed in contemporary practice and the advantage that a flexible judicially supervised
reorganization process presented in the face of increasingly complex reorganizations, when compared to the stricter
rules-based scheme contained in the BIA4. The "flexibility of the CCAA [was seen as] a great benefit, allowing for
creative and effective decisions" (Industry Canada, Marketplace Framework Policy Branch, Report on the Operation and
Administration of the Bankruptcy and Insolvency Act and the Companies' Creditors Arrangement Act (2002), at p. 41).
Over the past three decades, resurrection of the CCAA has thus been the mainspring of a process through which, one
author concludes, "the legal setting for Canadian insolvency restructuring has evolved from a rather blunt instrument to
one of the most sophisticated systems in the developed world" (R. B. Jones, "The Evolution of Canadian Restructuring:
Challenges for the Rule of Law", in J. P. Sarra, ed., Annual Review of Insolvency Law 2005 (2006), 481, at p. 481).

22 While insolvency proceedings may be governed by different statutory schemes, they share some commonalities.
The most prominent of these is the single proceeding model. The nature and purpose of the single proceeding model are
described by Professor Wood in Bankruptcy and Insolvency Law:

They all provide a collective proceeding that supersedes the usual civil process available to creditors to enforce their
claims. The creditors' remedies are collectivized in order to prevent the free-for-all that would otherwise prevail if
creditors were permitted to exercise their remedies. In the absence of a collective process, each creditor is armed
with the knowledge that if they do not strike hard and swift to seize the debtor's assets, they will be beat out by
other creditors. [pp. 2-3]

The single proceeding model avoids the inefficiency and chaos that would attend insolvency if each creditor initiated
proceedings to recover its debt. Grouping all possible actions against the debtor into a single proceeding controlled in
a single forum facilitates negotiation with creditors because it places them all on an equal footing, rather than exposing
them to the risk that a more aggressive creditor will realize its claims against the debtor's limited assets while the other
creditors attempt a compromise. With a view to achieving that purpose, both the CCAA4 and the BIA allow a court to
order all actions against a debtor to be stayed while a compromise is sought.

23 Another point of convergence of the CCAA and the BIA relates to priorities. Because the CCAA is silent about
what happens if reorganization fails, the BI4 scheme of liquidation and distribution necessarily supplies the backdrop
for what will happen if a CCAA reorganization is ultimately unsuccessful. In addition, one of the important features of
legislative reform of both statutes since the enactment of the BIA4 in 1992 has been a cutback in Crown priorities (S.C.
1992, c. 27, 5. 39; S.C. 1997, c. 12, ss. 73 and 125; S.C. 2000, c. 30, s. 148; S.C. 2005, c. 47, ss. 69 and 131; S.C. 2009, c.
33, ss. 25 and 29; see also Alternative granite & marbre inc., Re, 2009 SCC 49, [2009] 3 S.C.R. 286, [2009] G.S.T.C. 154
(8.C.C.); Quebec ( Deputy Minister of Revenue) c. Rainville (1979}, [1980] 1 S.C.R. 35 (S.C.C.); Proposed Bankruptcy Act
Amendments: Report of the Advisory Committee on Bankruptcy and Insolvency (1986)).

24 With parallel CCAA4 and BIA restructuring schemes now an accepted feature of the insolvency law landscape,
the contemporary thrust of legislative reform has been towards harmonizing aspects of insolvency law common to the
two statutory schemes to the extent possible and encouraging reorganization over liquidation (see An Act to establish
the Wage Earner Protection Program Act, to amend the Bankruptcy and Insolvency Act and the Companies' Creditors
Arrangement Act and to make consequential amendments to other Acts, S.C. 2005, c. 47; Gauntlet Energy Corp., Re, 2003
ABQB 894, [2003] G.S.T.C. 193, 30 Alta. L.R. (4th) 192 (Alta. Q.B.), at para. 19).

25  Mindful of the historical background of the CCAA and BIA, I now turn to the first question at issue.

3.2 GST Deemed Trust Under the CCAA
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26 The Court of Appeal proceeded on the basis that the ET4 precluded the court from staying the Crown's enforcement
of the GST deemed trust when partially lifting the stay to allow the debtor to enter bankruptcy. In so doing, it adopted
the reasoning in a line of cases culminating in Qttawa Senators, which held that an ETA deemed trust remains enforceable
during CCAA reorganization despite language in the CCAA that suggests otherwise.

27  The Crown relies heavily on the decision of the Ontario Court of Appeal in Ottawa Senators and argues that the
later in time provision of the ET'A creating the GST deemed trust trumps the provision of the CCA 4 purporting to nullify
most statutory deemed trusts. The Court of Appeal in this case accepted this reasoning but not all provincial courts
follow it (see, e.g., Komunik Corp., Re, 2009 QCCS 6332 (C.S. Que.), leave to appeal granted, 2010 QCCA 183 (C.A.
Que.)). Century Services relied, in its written submissions to this Court, on the argument that the court had authority
under the CCAA to continue the stay against the Crown's claim for unremitted GST. In oral argument, the question
of whether Ottawa Senators was correctly decided nonetheless arose. After the hearing, the parties were asked to make
further written submissions on this point. As appears evident from the reasons of my colleague Abella J., this issue
has become prominent before this Court. In those circumstances, this Court needs to determine the correctness of the
reasoning in Gttawa Senators.

28 The policy backdrop to this question involves the Crown's priority as a creditor in insolvency situations which, as I
mentioned above, has evolved considerably. Prior to the 1990s, Crown claims largely enjoyed priority in insolvency. This
was widely seen as unsatisfactory as shown by both the 1970 and 1986 insolvency reform proposals, which recommended
that Crown claims receive no preferential treatment. A closely related matter was whether the CCA A was binding at all
upon the Crown. Amendments to the CCAA in 1997 confirmed that it did indeed bind the Crown (see CCAA, s. 21, as
am. by S.C. 1997, c. 12, 5. 126).

29  Claims of priority by the state in insolvency situations receive different treatment across jurisdictions worldwide.
For example, in Germany and Australia, the state is given no priority at all, while the state enjoys wide priority in
the United States and France (see B. K. Morgan, "Should the Sovereign be Paid First? A Comparative International
Analysis of the Priority for Tax Claims in Bankruptey" (2000), 74 Am. Bank. L.J. 461, at p. 500). Canada adopted a
middle course through legislative reform of Crown priority initiated in 1992. The Crown retained priority for source
deductions of income tax, Employment Insurance ("EI") and Canada Pension Plan ("CPP") premiums, but ranks as an
ordinary unsecured creditor for most other claims.

30  Parliament has frequently enacted statutory mechanisms to secure Crown claims and permit their enforcement.
The two most common are statutory deemed trusts and powers to garnish funds third parties owe the debtor (see F. L.
Lamer, Priority of Crown Claims in Insolvency (loose-leaf), at § 2). '

31 With respect to GST collected, Parliament has enacted a deemed trust. The ET4 states that every person who
collects an amount on account of GST is deemed to hold that amount in trust for the Crown (s. 222(1)). The deemed
trust extends to other property of the person collecting the tax equal in value to the amount deemed to be in trust if that
amount has not been remitted in accordance with the ET'A. The deemed trust also extends to property held by a secured
creditor that, but for the security interest, would be property of the person collecting the tax (s. 222(3)).

32 Parliament has created similar deemed trusts using almost identical language in respect of source deductions of
income tax, EI premiums and CPP premiums (see s. 227(4) of the Income Tax Act, R.S.C. 1985, c. 1 (5th Supp.) ("ITA"),
ss. 86(2) and (2.1) of the Employment Insurance Act, S.C. 1996, c. 23, and ss. 23(3) and (4) of the Canada Pension Plan,
R.S.C. 1985, c. C-8). I will refer to income tax, EI and CPP deductions as "source deductions".

33 In Royal Bank v. Sparrow Electric Corp., [1997] 1 S.C.R. 411 (S.C.C.), this Court addressed a priority dispute
between a deemed trust for source deductions under the 174 and security interests taken under both the Bank Act, S.C.
1991, c. 46, and the Alberta Personal Property Security Act, S.A. 1988, c. P-4.05 ("PPSA"). As then worded, an ITA
deemed trust over the debtor's property equivalent to the amount owing in respect of income tax became effective at the
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time of liquidation, receivership, or assignment in bankruptcy. Sparrow Eleciric held that the IT4 deemed trust could not
prevail over the security interests because, being fixed charges, the latter attached as soon as the debtor acquired rights
in the property such that the /T4 deemed trust had no property on which to attach when it subsequently arose. Later, in
First Vancouver Finance v. Minister of National Revenue, 2002 SCC 49, [2002] G.S.T.C. 23,{2002] 2 S.C.R. 720 (S8.C.C.),
this Court observed that Parliament had legislated to strengthen the statutory deemed trust in the /T4 by deeming it to
operate from the moment the deductions were not paid to the Crown as required by the I74, and by granting the Crown
priority over all security interests (paras. 27-29) (the "Sparrow Electric amendment"). '

34 The amended text of s. 227(4.1) of the IT'4 and concordant source deductions deemed trusts in the Canada Pension
Plan and the Employment Insurance Act state that the deemed trust operates notwithstanding any other enactment of
Canada, except ss. 81.1 and 81.2 of the BIA. The ETA deemed trust at issue in this case is similarly worded, but it excepts
the BIA in its entirety. The provision reads as follows:

222. (3) Despite any other provision of this Act (except subsection (4)), any other enactment of Canada (except the
Bankruptcy and Insolvency Act), any enactment of a province or any other law, if at any time an amount deemed by
subsection (1) to be held by a person in trust for Her Majesty is not remitted to the Receiver General or withdrawn
in the manner and at the time provided under this Part, property of the person and property held by any secured
creditor of the person that, but for a security interest, would be property of the person, equal in value to the amount
so deemed to be held in trust, is deemed ....

35 The Crown submits that the Sparrow Electric amendment, added by Parliament to the ETA4 in 2000, was intended
to preserve the Crown's priority over collected GST under the CCAA while subordinating the Crown to the status of an
unsecured creditor in respect of GST only under the BIA. This is because the ETA provides that the GST deemed trust
is effective "despite" any other enactment except the BIA.

36 Thelanguage used in the ET4 for the GST deemed trust creates an apparent conflict with the CCA A, which provides
that subject to certain exceptions, property deemed by statute to be held in trust for the Crown shall not be so regarded.

37 Through a 1997 amendment to the CCAA4 (S.C. 1997, c. 12, 5. 125), Parliament appears to have, subject to specific
exceptions, nullified deemed trusts in favour of the Crown once reorganization proceedings are commenced under the
Act. The relevant provision reads:

18.3 (1) Subject to subsection (2), notwithstanding any provision in federal or provincial legislation that has the
effect of deeming property to be held in trust for Her Majesty, property of a debtor company shall not be regarded
as held in trust for Her Majesty unless it would be so regarded in the absence of that statutory provision.

This nullification of deemed trusts was continued in further amendments to the CCA44 (S.C. 2005, c. 47), where s. 18.3(1)
was renumbered and reformulated as s. 37(1):

37. (1) Subject to subsection (2), despite any provision in federal or provincial legislation that has the effect of
deeming property to be held in trust for Her Majesty, property of a debtor company shall not be regarded as being
held in trust for Her Majesty unless it would be so regarded in the absence of that statutory provision.

38 Ananalogous provision exists in the BI4, which, subject to the same specific exceptions, nullifies statutory deemed
trusts and makes property of the bankrupt that would otherwise be subject to a deemed trust part of the debtor’s estate
and available to creditors (S.C. 1992, c. 27, 5. 39; S.C. 1997, c. 12, 5. 73; BIA, s. 67(2)). It is noteworthy that in both the
CCAA and the BIA, the exceptions concern source deductions (CCAA, s. 18.3(2); BIA, s. 67(3)). The relevant provision
of the CCAA reads:

18.3 (2) Subsection (1) does not apply in respect of amounts deemed to be held in trust under subsection 227(4) or
(4.1) of the Income Tax Act, subsection 23(3) or (4) of the Canada Pension Plan or subsection 86(2) or (2.1) of the
Employment Insurance Act....
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Thus, the Crown's deemed trust and corresponding priority in source deductions remain effective both in reorganization
and in bankruptcy.

39 Meanwhile, in both s. 18.4(1) of the CCAA and s. 86(1) of the BIA, other Crown claims are treated as unsecured.
These provisions, establishing the Crown's status as an unsecured creditor, explicitly exempt statutory deemed trusts in
source deductions (CCAA, s. 18.4(3); BIA, s. 86(3)). The CCAA provision reads as follows:

18.4 (3) Subsection (1) [Crown ranking as unsecured creditor] does not affect the operation of
(a) subsections 224(1.2) and (1.3) of the Income Tax Act,

(b) any provision of the Canada Pension Plan or of the Employment Insurance Act that refers to subsection
224(1.2) of the Income Tax Act and provides for the collection of a contribution ....

Therefore, not only does the CCAA provide that Crown claims do not enjoy priority over the claims of other creditors
(s. 18.3(1)), but the exceptions to this rule (i.e., that Crown priority is maintained for source deductions) are repeatedly
stated in the statute.

40  The apparent conflict in this case is whether the rule in the CCAA first enacted as s. 18.3 in 1997, which provides
that subject to certain explicit exceptions, statutory deemed trusts are ineffective under the CCAA, is overridden by the
one in the ET4 enacted in 2000 stating that GST deemed trusts operate despite any enactment of Canada except the BIA.
With respect for my colleague Fish J., I do not think the apparent conflict can be resolved by denying it and creating
a rule requiring both a statutory provision enacting the deemed trust, and a second statutory provision confirming it.
Such a rule is unknown to the law. Courts must recognize conflicts, apparent or real, and resolve them when possible.

41  Aline of jurisprudence across Canada has resolved the apparent conflict in favour of the ET A4, thereby maintaining
GST deemed trusts under the CCAA. Ottawa Senators, the leading case, decided the matter by invoking the doctrine of
implied repeal to hold that the later in time provision of the ET A should take precedence over the CCAA4 (see also Solid
Resources Ltd., Re (2002), 40 C.B.R. (4th) 219, [2003] G.5.T.C. 21 (Alta. Q.B.); Gauntlet

42 The Ontario Court of Appeal in Ottawa Senators rested its conclusion on two considerations. First, it was persuaded
that by explicitly mentioning the BIA4 in ETA s. 222(3), but not the CCAA, Parliament made a deliberate choice. In the
words of MacPherson J.A.:

The BIA and the CCAA are closely related federal statutes. I cannot conceive that Parliament would specifically
identify the BIA as an exception, but accidentally fail to consider the CCAA as a possible second exception. In my
view, the omission of the CCAA from s. 222(3) of the ETA was almost certainly a considered omission. [para. 43]

43 Second, the Ontario Court of Appeal compared the conflict between the ETA and the CCAA to that before this
Court in Doré c. Verdun ( Municipalité), [1997] 2 S.C.R. 862 (S8.C.C.), and found them to be "identical" (para. 46). It
therefore considered Doré binding (para. 49). In Doré, a limitations provision in the more general and recently enacted
Civil Code of Québec, S.Q. 1991, c. 64 ("C.C.Q."), was held to have repealed a more specific provision of the earlier
Quebec Cities and Towns Act, R.S.Q., c¢. C-19, with which it conflicted. By analogy, the Ontario Court of Appeal held
that the later in time and more general provision, s. 222(3) of the ET 4, impliedly repealed the more specific and earlier
in time provision, s. 18.3(1) of the CCAA (paras. 47-49).

44  Viewing this issue in its entire context, several considerations lead me to conclude that neither the reasoning nor
the result in Ortawa Senators can stand. While a conflict may exist at the level of the statutes' wording, a purposive and
contextual analysis to determine Parliament's true intent yields the conclusion that Parliament could not have intended
to restore the Crown's deemed trust priority in GST claims under the CCAA when it amended the ETA in 2000 with
the Sparrow Electric amendment.
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45 1begin by recalling that Parliament has shown its willingness to move away from asserting priority for Crown claims
in insolvency law. Section 18.3(1) of the CCAA (subject to the s. 18.3(2) exceptions) provides that the Crown's deemed
trusts have no effect under the CCA4A4. Where Parliament has sought to protect certain Crown claims through statutory
deemed trusts and intended that these deemed trusts continue in insolvency, it has legislated so explicitly and elaborately.
For example, s. 18.3(2) of the CCAA and s. 67(3) of the BIA expressly provide that deemed trusts for source deductions
remain effective in insolvency. Parliament has, therefore, clearly carved out exceptions from the general rule that deemed
trusts are ineffective in insolvency. The CCAA and BIA are in harmony, preserving deemed trusts and asserting Crown
priority only in respect of source deductions. Meanwhile, there is no express statutory basis for concluding that GST
claims enjoy a preferred treatment under the CCAA or the BIA. Unlike source deductions, which are clearly and expressly
dealt with under both these insolvency statutes, no such clear and express language exists in those Acts carving out an
exception for GST claims.

46 The internal logic of the CCAA also militates against upholding the ET4 deemed trust for GST. The CCAA4
imposes limits on a suspension by the court of the Crown's rights in respect of source deductions but does not mention
the ETA (s. 11.4). Since source deductions deemed trusts are granted explicit protection under the CCAA4, it would be
inconsistent to afford a better protection to the ET4 deemed trust absent explicit language in the CCA 4. Thus, the logic
of the CCA A appears to subject the ETA deemed trust to the waiver by Parliament of its priority (s. 18.4).

47  Moreover, a strange asymmetry would arise if the interpretation giving the ETA priority over the CCAA urged
by the Crown is adopted here: the Crown would retain priority over GST claims during CCA A proceedings but not in
bankruptcy. As courts have reflected, this can only encourage statute shopping by secured creditors in cases such as this
one where the debtor's assets cannot satisfy both the secured creditors' and the Crown's claims (Gauntlet, at para. 21). If
creditors' claims were better protected by liquidation under the BI4, creditors' incentives would lie overwhelmingly with
avoiding proceedings under the CCA4 and not risking a failed reorganization. Giving a key player in any insolvency
such skewed incentives against reorganizing under the CCAA can only undermine that statute's remedial objectives and
risk inviting the very social ills that it was enacted to avert.

48 Arguably, the effect of Ortawa Senators is mitigated if restructuring is attempted under the BIA instead of the
CCAA, but it is not cured. If Ottawa Senators were to be followed, Crown priority over GST would differ depending
on whether restructuring took place under the CCAA4 or the BIA. The anomaly of this result is made manifest by the
fact that it would deprive companies of the option to restructure under the more flexible and responsive CCAA regime,
which has been the statute of choice for complex reorganizations.

49  Evidence that Parliament intended different treatments for GST claims in reorganization and bankruptcy is scant,
if it exists at all. Section 222(3) of the ET A was enacted as part of a wide-ranging budget implementation bill in 2000. The
summary accompanying that bill does not indicate that Parliament intended to elevate Crown priority over GST claims
under the CCAA to the same or a higher level than source deductions claims. Indeed, the summary for deemed trusts
states only that amendments to existing provisions are aimed at "ensuring that employment insurance premiums and
Canada Pension Plan contributions that are required to be remitted by an employer are fully recoverable by the Crown
in the case of the bankruptcy of the employer" (Summary to S.C. 2000, c. 30, at p. 4a). The wording of GST deemed
trusts resembles that of statutory deemed trusts for source deductions and incorporates the same overriding language
and reference to the BI4. However, as noted above, Parliament's express intent is that only source deductions deemed
trusts remain operative. An exception for the BIA4 in the statutory language establishing the source deductions deemed
trusts accomplishes very little, because the explicit language of the BIA itself (and the CCAA) carves out these source
deductions deemed trusts and maintains their effect. It is however noteworthy that no equivalent language maintaining
GST deemed trusts exists under either the BI4 or the CCAA.

50 It seems more likely that by adopting the same language for creating GST deemed trusts in the E7'4 as it did for
deemed trusts for source deductions, and by overlooking the inclusion of an exception for the CCA 4 alongside the BIA in
s. 222(3) of the ET A, Parliament may have inadvertently succumbed to a drafting anomaly. Because of a statutory lacuna
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in the ETA, the GST deemed trust could be seen as remaining effective in the CCA A4, while ceasing to have any effect
under the BI4, thus creating an apparent conflict with the wording of the CCAA. However, it should be seen for what it
is: a facial conflict only, capable of resolution by looking at the broader approach taken to Crown priorities and by giving
precedence to the statutory language of's. 18.3 of the CCA 4 in a2 manner that does not produce an anomalous outcome.

51  Section 222(3) of the ETA evinces no explicit intention of Parliament to repeal CCAA s. 18.3. It merely creates an
apparent conflict that must be resolved by statutory interpretation. Parliament's intent when it enacted ETA4 s. 222(3)
was therefore far from unambiguous. Had it sought to give the Crown a priority for GST claims, it could have done so
explicitly as it did for source deductions. Instead, one is left to infer from the language of ETA4 s. 222(3) that the GST
deemed trust was intended to be effective under the CCAA.

52 I am not persuaded that the reasoning in Doré requires the application of the doctrine of implied repeal in
the circumstances of this case. The main issue in Doré concerned the impact of the adoption of the C.C.Q. on the
administrative law rules with respect to municipalities. While Gonthier J. concluded in that case that the limitation
provision in art. 2930 C.C. Q. had repealed by implication a limitation provision in the Cities and Towns Act, he did so
on the basis of more than a textual analysis. The conclusion in Doré was reached after thorough contextual analysis of
both pieces of legislation, including an extensive review of the relevant legislative history (paras. 31-41). Consequently,
the circumstances before this Court in Doré are far from "identical" to those in the present case, in terms of text, context
and legislative history. Accordingly, Doré cannot be said to require the automatic application of the rule of repeal by
implication.

53 A noteworthy indicator of Parliament's overall intent is the fact that in subsequent amendments it has not displaced
the rule set out in the CCAA. Indeed, as indicated above, the recent amendments to the CCA A4 in 2005 resulted in the rule
previously found in s. 18.3 being renumbered and reformulated as s. 37. Thus, to the extent the interpretation allowing
the GST deemed trust to remain effective under the CCA A4 depends on ETA4 s. 222(3) having impliedly repealed CCAA s.
18.3(1) because it is later in time, we have come full circle. Parliament has renumbered and reformulated the provision of
the CCAA stating that, subject to exceptions for source deductions, deemed trusts do not survive the CCAA proceedings
and thus the CCAA is now the later in time statute. This confirms that Parliament's intent with respect to GST deemed
trusts is to be found in the CCAA.

54 1 do not agree with my colleague Abella J. that s. 44(f) of the Interpretation Act, R.S.C. 1985, c. I-21, can be used
to interpret the 2005 amendments as having no effect. The new statute can hardly be said to be a mere re-enactment
of the former statute. Indeed, the CCAA4 underwent a substantial review in 2005. Notably, acting consistently with its
goal of treating both the BI4 and the CCAA as sharing the same approach to insolvency, Parliament made parallel
amendments to both statutes with respect to corporate proposals. In addition, new provisions were introduced regarding
the treatment of contracts, collective agreements, interim financing and governance agreements. The appointment and
role of the Monitor was also clarified. Noteworthy are the limits imposed by CCAA s. 11.09 on the court's discretion to
make an order staying the Crown's source deductions deemed trusts, which were formerly found in s. 11.4. No mention
whatsoever is made of GST deemed trusts (see Summary to S.C. 2005, c. 47). The review went as far as looking at
the very expression used to describe the statutory override of deemed trusts. The comments cited by my colleague only
emphasize the clear intent of Parliament to maintain its policy that only source deductions deemed trusts survive in
CCAA proceedings.

55 Inthe case at bar, the legislative context informs the determination of Parliament's legislative intent and supports
the conclusion that ETA4 s. 222(3) was not intended to narrow the scope of the CCA A's override provision. Viewed in its
entire context, the conflict between the ET'4 and the CCAA is more apparent than real. I would therefore not follow the
reasoning in Ofrawa Senators and affirm that CCAA4 s. 18.3 remained effective.

56 My conclusion is reinforced by the purpose of the CCAA as part of Canadian remedial insolvency legislation. As
this aspect is particularly relevant to the second issue, I will now discuss how courts have interpreted the scope of their
discretionary powers in supervising a CCA A4 reorganization and how Parliament has largely endorsed this interpretation.
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Indeed, the interpretation courts have given to the CCAA helps in understanding how the cCcAA grew to occupy such
a prominent role in Canadian insolvency law.

3.3 Discretionary Power of a Court Supervising a CCAA Reorganization

57  Courts frequently observe that "[tlhe CCAA is skeletal in nature" and does not "contain a comprehensive code
that lays out all that is permitted or barred" (ATB Financial v. Metcalfe & Mansfield Alternative Investments II Corp.,
2008 ONCA 587,92 O.R. (3d) 513 (Ont. C.A.), at para. 44, per Blair J.A.). Accordingly, "[t]he history of CCAA law has
been an evolution of judicial interpretation” (Dylex Ltd., Re (1995), 31 C.B.R. (3d) 106 (Ont. Gen. Div. [Commercial
List])), at para. 10, per Farley J.).

58 CCAA decisions are often based on discretionary grants of jurisdiction. The incremental exercise of judicial
discretion in commercial courts under conditions one practitioner aptly describes as "the hothouse of real-time litigation"
has been the primary method by which the CCAA has been adapted and has evolved to meet contemporary business
and social needs (see Jones, at p. 484).

59  Judicial discretion must of course be exercised in furtherance of the CCAA's purposes. The remedial purpose I
referred to in the historical overview of the Act is recognized over and over again in the jurisprudence. To cite one early
example:

The legislation is remedial in the purest sense in that it provides a means whereby the devastating social and economic
effects of bankruptcy or creditor initiated termination of ongoing business operations can be avoided while a court-
supervised attempt to reorganize the financial affairs of the debtor company is made.

(Nova Metal Products Inc. v. Comiskey (Trustee of) (1990), 41 O.A.C. 282 (Ont. C.A.), at para. 57, per Doherty
J.A., dissenting)

60 Judicial decision making under the CCA A takes many forms. A court must first of all provide the conditions under
which the debtor can attempt to reorganize. This can be achieved by staying enforcement actions by creditors to allow
the debtor's business to continue, preserving the status quo while the debtor plans the compromise or arrangement to
be presented to creditors, and supervising the process and advancing it to the point where it can be determined whether
it will succeed (see, e.g., Hongkong Bank of Canada v. Chef Ready Foods Ltd. (1990), 51 B.C.L.R. (2d) 84 (B.C. C.A),
at pp. 88-89; Pacific National Lease Holding Corp., Re (1992), 19 B.C.A.C. 134 (B.C. C.A. [In Chambers]), at para.
27). In doing so, the court must often be cognizant of the various interests at stake in the reorganization, which can
extend beyond those of the debtor and creditors to include employees, directors, shareholders, and even other parties
doing business with the insolvent company (see, e.g., Canadian Airlines Corp., Re, 2000 ABQB 442, 84 Alta. L.R. (3d)
9 (Alta. Q.B.), at para. 144, per Paperny J. (as she then was); 4ir Canada, Re (2003), 42 C.B.R. (4th) 173 (Ont. S.C.J.
[Commercial List]), at para. 3; 4ir Canada, Re [2003 CarswellOnt 4967 (Ont. S.C.J. [Commercial List])], 2003 CanLII
49366, at para. 13, per Farley J.; Sarra, Creditor Rights, at pp. 181-92 and 217-26). In addition, courts must recognize
that on occasion the broader public interest will be engaged by aspects of the reorganization and may be a factor against
which the decision of whether to allow a particular action will be weighed (see, e.g., Canadian Red Cross Society | Société
Canadienne de la Croix Rouge, Re (2000), 19 C.B.R. (4th) 158 (Ont. S.C.J.), at para. 2, per Blair J. (as he then was);
Sarra, Creditor Rights, at pp. 195-214).

61 When large companies encounter difficulty, reorganizations become increasingly complex. CCA 4 courts have been
called upon to innovate accordingly in exercising their jurisdiction beyond merely staying proceedings against the debtor
to allow breathing room for reorganization. They have been asked to sanction measures for which there is no explicit
authority in the CCA 4. Without exhaustively cataloguing the various measures taken under the authority of the CCAA4,
it is useful to refer briefly to a few examples to illustrate the flexibility the statute affords supervising courts.

62 Perhaps the most creative use of CCAA authority has been the increasing willingness of courts to authorize
post-filing security for debtor in possession financing or super-priority charges on the debtor's assets when necessary
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for the continuation of the debtor's business during the reorganization (see, e.g., Skydome Corp., Re {1998), 16 C.B.R.
(4th) 118 (Ont. Gen. Div. [Commercial List]); United Used Auto & Truck Parts Ltd., Re, 2000 BCCA 146, 135 B.C.A.C.
96 (B.C. C.A), affig (1999), 12 C.B.R. (4th) 144 (B.C. S.C. [In Chambers]); and generally, J. P. Sarra, Rescue! The
Companies' Creditors Arrangement Act (2007), at pp. 93-115). The CCAA has also been used to release claims against third
parties as part of approving a comprehensive plan of arrangement and compromise, even over the objections of some
dissenting creditors (see Metcalfe & Mansfield). As well, the appointment of a Monitor to oversee the reorganization was
originally a measure taken pursuant to the CCAA4's supervisory authority; Parliament responded, making the mechanism
mandatory by legislative amendment.

63  Judicial innovation during CCA A proceedings has not been without controversy. At least two questions it raises
are directly relevant to the case at bar: (1) what are the sources of a court's authority during CCA44 proceedings? (2)
what are the limits of this authority?

64 The first question concerns the boundary between a court's statutory authority under the CCAA4 and a court's
residual authority under its inherent and equitable jurisdiction when supervising a reorganization. In authorizing
measures during CCAA proceedings, courts have on occasion purported to rely upon their equitable jurisdiction to
advance the purposes of the Act or their inherent jurisdiction to fill gaps in the statute. Recent appellate decisions have
counselled against purporting to rely on inherent jurisdiction, holding that the better view is that courts are in most cases
simply construing the authority supplied by the CCAA itself (see, e.g., Skeena Cellulose Inc., Re, 2003 BCCA 344, 13
B.C.L.R. (4th) 236 (B.C. C.A)), at paras. 45-47, per Newbury J.A.; Stelco Inc. (Re) (2005), 75 O.R. (3d) 5 (Ont. C.A),
paras. 31-33, per Blair J.A)).

65 I agree with Justice Georgina R. Jackson and Professor Janis Sarra that the most appropriate approach is a
hierarchical one in which courts rely first on an interpretation of the provisions of the CCAA text before turning to
inherent or equitable jurisdiction to anchor measures taken in a CCAA4 proceeding (see G. R. Jackson and J. Sarra,
"Selecting the Judicial Tool to get the Job Done: An Examination of Statutory Interpretation, Discretionary Power and
Inherent Jurisdiction in Insolvency Matters", in J. P. Sarra, ed., Annual Review of Insolvency Law 2007 (2008), 41, at
p. 42). The authors conclude that when given an appropriately purposive and liberal interpretation, the CCAA will be
sufficient in most instances to ground measures necessary to achieve its objectives (p. 94).

66  Having examined the pertinent parts of the CCAA and the recent history of the legislation, I accept that in most
instances the issuance of an order during CCA A4 proceedings should be considered an exercise in statutory interpretation.
Particularly noteworthy in this regard is the expansive interpretation the language of the statute at issue is capable of
supporting.

67  The initial grant of authority under the CCAA4 empowered a court "where an application is made under this Act
in respect of a company ... on the application of any person interested in the matter ..., subject to this Act, [to] make an
order under this section” (CCAA4, s. 11(1)). The plain language of the statute was very broad.

68  In this regard, though not strictly applicable to the case at bar, I note that Parliament has in recent amendments
changed the wording contained in s. 11(1), making explicit the discretionary authority of the court under the CCAA.
Thus in s. 11 of the CCAA as currently enacted, a court may, "subject to the restrictions set out in this Act, ... make any
order that it considers appropriate in the circumstances" (S.C. 2005, c. 47, s. 128). Parliament appears to have endorsed
the broad reading of CCAA authority developed by the jurisprudence.

69  The CCAA also explicitly provides for certain orders. Both an order made on an initial application and an order
on subsequent applications may stay, restrain, or prohibit existing or new proceedings against the debtor. The burden
is on the applicant to satisfy the court that the order is appropriate in the circumstances and that the applicant has been
acting in good faith and with due diligence (CCAA4, ss. 11(3), (4) and (6)).
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70 The general language of the CCA4 should not be read as being restricted by the availability of more specific
orders. However, the requirements of appropriateness, good faith, and due diligence are baseline considerations that a
court should always bear in mind when exercising CCAA authority. Appropriateness under the CCAA is assessed by
inquiring whether the order sought advances the policy objectives underlying the CCAA. The question is whether the
order will usefully further efforts to achieve the remedial purpose of the CCA A — avoiding the social and economic losses
resulting from liquidation of an insolvent company. I would add that appropriateness extends not only to the purpose
of the order, but also to the means it employs. Courts should be mindful that chances for successful reorganizations are
enhanced where participants achieve common ground and all stakeholders are treated as advantageously and fairly as
the circumstances permit.

71 It is well-established that efforts to reorganize under the CCAA can be terminated and the stay of proceedings
against the debtor lifted if the reorganization is "doomed to failure" (see Chef Ready, at p. 88; Philip's Manufacturing
Ltd, Re (1992), 9 C.B.R. (3d) 25 (B.C. C.A.), at paras. 6-7). However, when an order is sought that does realistically
advance the CCAA's purposes, the ability to make it is within the discretion of a CCAA4 court.

72 The preceding discussion assists in determining whether the court had authority under the CCA4 to continue
the stay of proceedings against the Crown once it was apparent that reorganization would fail and bankruptcy was the
inevitable next step.

73 Inthe Court of Appeal, Tysoe J.A. held that no authority existed under the CCA4 to continue staying the Crown's
enforcement of the GST deemed trust once efforts at reorganization had come to an end. The appellant submits that
in so holding, Tysoe J.A. failed to consider the underlying purpose of the CCAA4 and give the statute an appropriately
purposive and liberal interpretation under which the order was permissible. The Crown submits that Tysoe J.A. correctly
held that the mandatory language of the ETA gave the court no option but to permit enforcement of the GST deemed
trust when lifting the CCAA stay to permit the debtor to make an assignment under the BIA. Whether the ETA4 has a
mandatory effect in the context of a CCAA proceeding has already been discussed. I will now address the question of
whether the order was authorized by the CCAA.

74  Itis beyond dispute that the CCAA imposes no explicit temporal limitations upon proceedings commenced under
the Act that would prohibit ordering a continuation of the stay of the Crown's GST claims while lifting the general stay
of proceedings temporarily to allow the debtor to make an assignment in bankruptcy.

75 The question remains whether the order advanced the underlying purpose of the CCAA. The Court of Appeal held
that it did not because the reorganization efforts had come to an end and the CCAA was accordingly spent. I disagree.

76 Thereisno doubt that had reorganization been commenced under the BIA instead of the CCAA4, the Crown's deemed
trust priority for the GST funds would have been lost. Similarly, the Crown does not dispute that under the scheme of
distribution in bankruptcy under the BIA4, the deemed trust for GST ceases to have effect. Thus, after reorganization
under the CCAA failed, creditors would have had a strong incentive to seek immediate bankruptcy and distribution of
the debtor's assets under the BIA. In order to conclude that the discretion does not extend to partially lifting the stay
in order to allow for an assignment in bankruptcy, one would have to assume a gap between the CCAA4 and the BI4
proceedings. Brenner C.J.S.C.'s order staying Crown enforcement of the GST claim ensured that creditors would not
be disadvantaged by the attempted reorganization under the CCAA. The effect of his order was to blunt any impulse of
creditors to interfere in an orderly liquidation. His order was thus in furtherance of the CCAA4's objectives to the extent
that it allowed a bridge between the CCAA4 and BIA proceedings. This interpretation of the tribunal's discretionary power
is buttressed by s. 20 of the CCAA. That section provides that the CCAA "may be applied together with the provisions of
any Act of Parliament... that authorizes or makes provision for the sanction of compromises or arrangements between
a company and its shareholders or any class of them", such as the BIA. Section 20 clearly indicates the intention of
Parliament for the CCAA to operate in tandem with other insolvency legislation, such as the BIA.
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717 The CCAA creates conditions for preserving the status quo while attempts are made to find common ground
amongst stakeholders for a reorganization that is fair to all. Because the alternative to reorganization is often bankruptcy,
participants will measure the impact of a reorganization against the position they would enjoy in liquidation. In the case
at bar, the order fostered a harmonious transition between reorganization and liquidation while meeting the objective
of a single collective proceeding that is common to both statutes.

78  Tysoe J.A. therefore erred in my view by treating the CCAA and the BIA as distinct regimes subject to a temporal
gap between the two, rather than as forming part of an integrated body of insolvency law. Parliament's decision to
maintain two statutory schemes for reorganization, the BI4 and the CCAA, reflects the reality that reorganizations of
differing complexity require different legal mechanisms. By contrast, only one statutory scheme has been found to be
needed to liquidate a bankrupt debtor's estate. The transition from the CCAA4 to the BI4 may require the partial lifting
of a stay of proceedings under the CCAA to allow commencement of the BI4 proceedings. However, as Laskin J.A. for
the Ontario Court of Appeal noted in a similar competition betwéen secured creditors and the Ontario Superintendent
of Financial Services seeking to enforce a deemed trust, "[t]he two statutes are related" and no "gap" exists between the
two statutes which would allow the enforcement of property interests at the conclusion of CCA A4 proceedings that would
be lost in bankruptcy Ivaco Inc. (Re) (2006), 83 O.R. (3d) 108 (Ont. C.A.), at paras. 62-63).

79  The Crown's priority in claims pursuant to source deductions deemed trusts does not undermine this conclusion.
Source deductions deemed trusts survive under both the CCAA and the BIA. Accordingly, creditors’ incentives to prefer
one Act over another will not be affected. While a court has a broad discretion to stay source deductions deemed trusts
in the CCAA context, this discretion is nevertheless subject to specific limitations applicable only to source deductions
deemed trusts (CCAA,s. 11.4). Thus, if CCA A reorganization fails (e.g., either the creditors or the court refuse a proposed
reorganization), the Crown can immediately assert its claim in unremitted source deductions. But this should not be
understood to affect a seamless transition into bankruptcy or create any "gap" between the CCAA and the BIA for the
simple reason that, regardless of what statute the reorganization had been commenced under, creditors' claims in both
instances would have been subject to the priority of the Crown's source deductions deemed trust.

80 Source deductions deemed trusts aside, the comprehensive and exhaustive mechanism under the BI4 must
control the distribution of the debtor's assets once liquidation is inevitable. Indeed, an orderly transition to liquidation is
mandatory under the B/A4 where a proposal is rejected by creditors. The CCAA is silent on the transition into liquidation
but the breadth of the court's discretion under the Act is sufficient to construct a bridge to liquidation under the BI4. The
court must do so in a manner that does not subvert the scheme of distribution under the BIA4. Transition to liquidation
requires partially lifting the CCA4 stay to commence proceedings under the BIA. This necessary partial lifting of the
stay should not trigger a race to the courthouse in an effort to obtain priority unavailable under the BIA.

81 I therefore conclude that Brenner C.J.S.C. had the authority under the CCAA4 to lift the stay to allow entry into
liquidation.

3.4 Express Trust

82  The last issue in this case is whether Brenner C.J.S.C. created an express trust in favour of the Crown when he
ordered on April 29, 2008, that proceeds from the sale of LeRoy Trucking's assets equal to the amount of unremitted
GST be held back in the Monitor's trust account until the results of the reorganization were known. Tysoe J.A. in the
Court of Appeal concluded as an alternative ground for allowing the Crown's appeal that it was the beneficiary of an
express trust. I disagree.

83 Creation of an express trust requires the presence of three certainties: intention, subject matter, and object. Express
or "true trusts" arise from the acts and intentions of the settlor and are distinguishable from other trusts arising by
operation of law (see D. W. M. Waters, M. R. Gillen and L. D. Smith, eds., Waters' Law of Trusts in Canada (31d ed.
2005), at pp. 28-29 especially fn. 42).
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84  Here, there is no certainty to the object (i.e. the beneficiary) inferrable from the court's order of April 29, 2008,
sufficient to support an express trust.

85 Atthe time of the order, there was a dispute between Century Services and the Crown over part of the proceeds from
the sale of the debtor's assets. The court's solution was to accept LeRoy Trucking's proposal to segregate those monies
until that dispute could be resolved. Thus there was no certainty that the Crown would actually be the beneficiary, or
object, of the trust.

86  The fact that the location chosen to segregate those monies was the Monitor's trust account has no independent
effect such that it would overcome the lack of a clear beneficiary. In any event, under the interpretation of CCAA s.
18.3(1) established above, no such priority dispute would even arise because the Crown's deemed trust priority over GST
claims would be lost under the CCAA and the Crown would rank as an unsecured creditor for this amount. However,
Brenner C.J.S.C. may well have been proceeding on the basis that, in accordance with Ortawa Senators, the Crown's
GST claim would remain effective if reorganization was successful, which would not be the case if transition to the
liquidation process of the BI4 was allowed. An amount equivalent to that claim would accordingly be set aside pending
the outcome of reorganization.

87  Thus, uncertainty surrounding the outcome of the CCAA restructuring eliminates the existence of any certainty
to permanently vest in the Crown a beneficial interest in the funds. That much'is clear from the oral reasons of Brenner
C.J.S.C. on April 29, 2008, when he said: "Given the fact that [CCAA proceedings] are known to fail and filings in
bankruptcy result, it seems to me that maintaining the status quo in the case at bar supports the proposal to have the
monitor hold these funds in trust." Exactly who might take the money in the final result was therefore evidently in doubt.
Brenner C.J.S.C.'s subsequent order of September 3, 2008, denying the Crown's application to enforce the trust once it
was clear that bankruptcy was inevitable, confirms the absence of a clear beneficiary required to ground an express trust.

4. Conclusion

88 I conclude that Brenner C.J.S.C. had the discretion under the CCAA4 to continue the stay of the Crown's claim
for enforcement of the GST deemed trust while otherwise lifting it to permit LeRoy Trucking to make an assignment
in bankruptcy. My conclusion that s. 18.3(1) of the CCAA nullified the GST deemed trust while proceedings under that
Act were pending confirms that the discretionary jurisdiction under s. 11 utilized by the court was not limited by the
Crown's asserted GST priority, because there is no such priority under the CCAA.

89 For these reasons, I would allow the appeal and declare that the $305,202.30 collected by LeRoy Trucking in
respect of GST but not yet remitted to the Receiver General of Canada is not subject to deemed trust or priority in
favour of the Crown. Nor is this amount subject to an express trust. Costs are awarded for this appeal and the appeal
in the court below.

Fish J. (concurring):
I
90 Iam in general agreement with the reasons of Justice Deschamps and would dispose of the appeal as she suggests.

91 More particularly, I share my colleague's interpretation of the scope of the judge's discretion under s. 11 of the
Companies' Creditors Arrangement Act, R.S.C. 1985, c. C-36 ("CCAA"). And I share my colleague's conclusion that
Brenner C.J.S.C. did not create an express trust in favour of the Crown when he segregated GST funds into the Monitor's
trust account (2008 BCSC 1805, [2008] G.S.T.C. 221 (B.C. S.C. [In Chambers])).

92 I nonetheless feel bound to add brief reasons of my own regarding the interaction between the CCAA and the
Excise Tax Act, R.8.C. 1985, c. E-15 ("ETA").

i
o

WastlawNext.calADA Copyright © Thomson Reuters Canada Limited or its licensors (excluding individual court documents). All rights reserved.



Ted Leroy Trucking [Century Services] Ltd., Re, 2010 SCC 60, 2010 CarswellBC 3419
2010 SCC 60, 2010 CarswellBC 3419, 2010 CarswellBC 3420, [2010] 3 S.C.R. 379...

93  Inupholding deemed trusts created by the ET 4 notwithstanding insolvency proceedings, Ottawa Senators Hockey
Club Corp. (Re) (2005), 73 O.R. (3d) 737, [2005] G.S.T.C. 1 (Ont. C.A.), and its progeny have been unduly protective
of Crown interests which Parliament itself has chosen to subordinate to competing prioritized claims. In my respectful
view, a clearly marked departure from that jurisprudential approach is warranted in this case.

94  Justice Deschamps develops important historical and policy reasons in support of this position and I have nothing
to add in that regard. I do wish, however, to explain why a comparative analysis of related statutory provisions adds
support to our shared conclusion.

95  Parliament has in recent years given detailed consideration to the Canadian insolvency scheme. It has declined to
amend the provisions at issue in this case. Ours is not to wonder why, but rather to treat Parliament's preservation of the
relevant provisions as a deliberate exercise of the legislative discretion that is Parliament's alone. With respect, I reject
any suggestion that we should instead characterize the apparent conflict between s. 18.3(1) (now s. 37(1)) of the CCAA4
and s. 222 of the ETA as a drafting anomaly or statutory lacuna properly subject to judicial correction or repair.

I

96 In the context of the Canadian insolvency regime, a deemed trust will be found to exist only where two
complementary elements co-exist: first, a statutory provision creating the trust; and second, a CCAA or Bankruptcy and
Insolvency Act, R.S.C. 1985, c. B-3 ("BIA") provision confirming — or explicitly preserving — its effective operation.

97  This interpretation is reflected in three federal statutes. Each contains a deemed trust provision framed in terms
strikingly similar to the wording of s. 222 of the ET A4.

98  The first is the Income Tax Act, R.S.C. 1985, c. 1 (5th Supp.) ("ITA") where s. 227(4) creates a deemed trust:

227 (4) Trust for moneys deducted — Every person who deducts or withholds an amount under this Act is deemed,
notwithstanding any security interest (as defined in subsection 224(1.3)) in the amount so deducted or withheld, to
hold the amount separate and apart from the property of the person and from property held by any secured creditor
(as defined in subsection 224(1.3)) of that person that but for the security interest would be property of the person,

in trust for Her Majesty and for payvment to Her Majesty in the manner and at the time provided under this Act.
[Here and below, the emphasis is of course my own.]

99 In the next subsection, Parliament has taken care to make clear that this trust is unaffected by federal or provincial
legislation to the contrary:

(4.1) Extension of trust — Notwithstanding any other provision of this Act, the Bankruptcy and Insolvency Act
(except sections 81.1 and 81.2 of that Act), any other enactment of Canada, any enactment of a province or any
other law, where at any time an amount deemed by subsection 227(4) to be held by a person in trust for Her Majesty
is not paid to Her Majesty in the manner and at the time provided under this Act, property of the person ... equal
in value to the amount so deemed to be held in trust is deemed

(a) to be held, from the time the amount was deducted or withheld by the person, separate and apart from
the property of the person, in trust for Her Majesty whether or not the property is subject to such a security
interest, ...

... and the proceeds of such property shall be paid to the Receiver General in priority to all such security interests.

100  The continued operation of this deemed trust is expressly confirmedin s. 18.3 of the CCAA:
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18.3 (1) Subject to subsection (2), notwithstanding any provision in federal or provincial legislation that has the
effect of deeming property to be held in trust for Her Majesty, property of a debtor company shall not be regarded
as being held in trust for Her Majesty unless it would be so regarded in the absence of that statutory provision.

(2) Subsection (1) does not apply in respect of amounts deemed to be held in trust under subsection 227(4) or
(4.1) of the Income Tax Act, subsection 23(3) or (4) of the Canada Pension Plan or subsection 86(2) or (2.1) of the
Employment Insurance Act....

101  The operation of the IT4 deemed trust is also confirmed in s. 67 of the BIA:

67 (2) Subject to subsection (3), notwithstanding any provision in federal or provincial legislation that has the effect
of deeming property to be held in trust for Her Majesty, property of a bankrupt shall not be regarded as held in
trust for Her Majesty for the purpose of paragraph (1)(a) unless it would be so regarded in the absence of that
statutory provision.

(3) Subsection (2) does not apply in respect of amounts deemed to be held in trust under subsection 227(4) or
(4.1) of the Jncome Tax Act, subsection 23(3) or (4) of the Canada Pension Plan or subsection 86(2) or (2.1) of the
Employment Insurance Act....

102  Thus, Parliament has first created and then confirmed the continued operation of the Crown's ITA deemed trust
under both the CCAA and the BIA regimes.

103 The second federal statute for which this scheme holds true is the Canada Pension Plan, R.S.C. 1985, c. C-8
("CPP"). Ats. 23, Parliament creates a deemed trust in favour of the Crown and specifies that it exists despite all contrary
provisions in any other Canadian statute. Finally, and in almost identical terms, the Employment Insurance Act, S.C.
1996, c. 23 ("EIA"), creates a deemed trust in favour of the Crown: see ss. 86(2) and (2.1).

104  As we have seen, the survival of the deemed trusts created under these provisions of the /74, the CPP and the
EIA is confirmed in s. 18.3(2) the CCAA and in s. 67(3) the BIA. In all three cases, Parliament's intent to enforce the
Crown's deemed trust through insolvency proceedings is expressed in clear and unmistakable terms.

105 The same is not true with regard to the deemed trust created under the ETA. Although Parliament creates a
deemed trust in favour of the Crown to hold unremitted GST monies, and although it purports to maintain this trust
notwithstanding any contrary federal or provincial legislation, it does not confirm the trust — or expressly provide for
its continued operation — in either the BIA4 or the CCAA. The second of the two mandatory elements I have mentioned
is thus absent reflecting Parliament's intention to allow the deemed trust to lapse with the commencement of insolvency

proceedings.

106 The language of the relevant ET'A provisions is identical in substance to that of the /T4, CPP, and EIA provisions:

222. (1) [Deemed] Trust for amounts collected — Subject to subsection (1.1), every person who collects an amount as
or on account of tax under Division II is deemed, for all purposes and despite any security interest in the amount,
to hold the amount in trust for Her Majesty in right of Canada, separate and apart from the property of the person
and from property held by any secured creditor of the person that, but for a security interest, would be property of
the person, until the amount is remitted to the Receiver General or withdrawn under subsection (2).

(3) Extension of trust — Despite any other provision of this Act (except subsection (4)), any other enactment of
Canada (except the Bankruptcy and Insolvency Act), any enactment of a province or any other law, if at any time
an amount deemed by subsection (1) to be held by a person in trust for Her Majesty is not remitted to the Receiver
General or withdrawn in the manner and at the time provided under this Part, property of the person and property
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held by any secured creditor of the person that, but for a security interest, would be property of the person, equal
in value to the amount so deemed to be held in trust, is deemed

(a) to be held, from the time the amount was collected by the person, in trust for Her Majesty, separate and
apart from the property of the person, whether or not the property is subject to a security interest, ...

... and the proceeds of the property shall be paid to the Receiver General in priority to all security interests.

107 Yet no provision of the CCAA provides for the continuation of this deemed trust after the CCAA is brought
into play.

108 In short, Parliament has imposed two explicit conditions, or "building blocks", for survival under the CCA4
of deemed trusts created by the ITA4, CPP, and EIA. Had Parliament intended to likewise preserve under the CCAA4
deemed trusts created by the ET4, it would have included in the CCAA the sort of confirmatory provision that explicitly
preserves other deemed trusts.

109  With respect, unlike Tysoe J.A., I do not find it "inconceivable that Parliament would specifically identify the
BIA as an exception when enacting the current version of s. 222(3) of the ETA without considering the CCAA as a
possible second exception” (2009 BCCA 205, 98 B.C.L.R. (4th) 242, [2009] G.S.T.C. 79 (B.C. C.A.), at para. 37). All of
the deemed trust provisions excerpted above make explicit reference to the BIA4. Section 222 of the ET'A does not break
the pattern. Given the near-identical wording of the four deemed trust provisions, it would have been surprising indeed
had Parliament not addressed the BIA at all in the ETA.

110 Parliament's evident intent was to render GST deemed trusts inoperative upon the institution of insolvency
proceedings. Accordingly, s. 222 mentions the BIA so as to exclude it from its ambit — rather than to include it, as do
the ITA, the CPP, and the EIA.

111 Conversely, I note that none of these statutes mentions the CCA A expressly. Their specific reference to the BIA
has no bearing on their interaction with the CCAA. Again, it is the confirmatory provisions in the insolvency statutes
that determine whether a given deemed trust will subsist during insolvency proceedings.

112 Finally, I believe that chambers judges should not segregate GST monies into the Monitor's trust account
during CCAA proceedings, as was done in this case. The result of Justice Deschamps's reasoning is that GST claims
become unsecured under the CCAA. Parliament has deliberately chosen to nullify certain Crown super-priorities during
insolvency; this is one such instance.

I

113 For these reasons, like Justice Deschamps, I would allow the appeal with costs in this Court and in the courts
below and order that the $305,202.30 collected by LeRoy Trucking in respect of GST but not yet remitted to the Receiver
General of Canada be subject to no deemed trust or priority in favour of the Crown.

Abella J. (dissenting):

114 The central issue in this appeal is whether s. 222 of the Excise Tax Act, R.S.C. 1985, c. E-15 ("EIA"), and specificaily
s. 222(3), gives priority during Companies' Creditors Arrangement Act, R.S.C. 1985, ¢. C-36 ("CCAA"), proceedings to
the Crown's deemed trust in unremitted GST. I'agree with Tysoe J.A. that it does. It follows, in my respectful view, that
a court's discretion under s. 11 of the CCAA is circumscribed accordingly.

115  Section 11! of the CCAA stated:
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11. (1) Notwithstanding anything in the Bankruptcy and Insolvency Act or the Winding-up Act, where an application
is made under this Act in respect of a company, the court, on the application of any person interested in the matter,
may, subject to this Act, on notice to any other person or without notice as it may see fit, make an order under

this section.

To decide the scope of the court's discretion under s. 11, it is necessary to first determine the priority issue. Section 222(3),
the provision of the ETA at issue in this case, states:

222 (3) Extension of trust — Despite any other provision of this Act (except subsection (4)), any other enactment of
Canada (except the Bankruptcy and Insolvency Act), any enactment of a province or any other law, if at any time
an amount deemed by subsection (1) to be held by a person in trust for Her Majesty is not remitted to the Receiver
General or withdrawn in the manner and at the time provided under this Part, property of the person and property
held by any secured creditor of the person that, but for a security interest, would be property of the person, equal
in value to the amount so deemed to be held in trust, is deemed

(a) to be held, from the time the amount was collected by the person, in trust for Her Majesty, separate and
apart from the property of the person, whether or not the property is subject to a security interest, and

(b) to form no part of the estate or property of the person from the time the amount was collected, whether or
not the property has in fact been kept separate and apart from the estate or property of the person and whether
or not the property is subject to a security interest

and is property beneficially owned by Her Majesty in right of Canada despite any security interest in the property
or in the proceeds thereof and the proceeds of the property shall be paid to the Receiver General in priority to all
security interests.

116  Century Services argued that the CCAA's general override provision, s. 18.3(1), prevailed, and that the deeming
provisions in s. 222 of the ET'A were, accordingly, inapplicable during CCAA proceedings. Section 18.3(1) states:

18.3(1) ... [N]otwithstanding any provision in federal or provincial legislation that has the effect of deeming property

to be held in trust for Her Majesty, property of a debtor company shall not be regarded as held in trust for Her
Majesty unless it would be so regarded in the absence of that statutory provision.

117 As MacPherson J.A. correctly observed in Ottawa Senators Hockey Club Corp. (Re) (2005), 73 O.R. (3d) 737,
[2005] G.S.T.C. 1 (Ont. C.A)), 5. 222(3) of the ET'4 is in "clear conflict" with s. 18.3(1) of the CCAA (para. 31). Resolving
the conflict between the two provisions is, essentially, what seems to me to be a relatively uncomplicated exercise in
statutory interpretation: does the language reflect a clear legislative intention? In my view it does. The deemed trust
provision, s. 222(3) of the ET4, has unambiguous language stating that it operates notwithstanding any law except the
Bankruptcy and Insolvency Act, R.S.C. 1985, c. B-3 ("BIA").

118 By expressly excluding only one statute from its legislative grasp, and by unequivocally stating that it applies
despite any other law anywhere in Canada except the BIA, s. 222(3) has defined its boundaries in the clearest possible
terms. I am in complete agreement with the following comments of MacPherson J.A. in Ortawa Senators:

The legislative intent of s. 222(3) of the ET'A is clear. If there is a conflict with "any other enactment of Canada (except
the Bankruptcy and Insolvency Act)", s. 222(3) prevails. In these words Parliament did two things: it decided that
s. 222(3) should trump all other federal laws and, importantly, it addressed the topic of exceptions to its trumping
decision and identified a single exception, the Bankruptcy and Insolvency Act .... The BIA and the CCAA are closely
related federal statutes. I cannot conceive that Parliament would specifically identify the BIA as an exception, but
accidentally fail to consider the CCAA as a possible second exception. In my view, the omission of the CCAA4 from
s. 222(3) of the ET 4 was almost certainly a considered omission. [para. 43]
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119  MacPherson J.A.'s view that the failure to exempt the CCA A from the operation of the ETA is a reflection of a
clear legislative intention, is borne out by how the CCA 4 was subsequently changed after s. 18.3(1) was enacted in 1997.
In 2000, when s. 222(3) of the ETA came into force, amendments were also introduced to the CCAA. Section 18.3(1)
was not amended.

120 The failure to amend s. 18.3(1) is notable because its effect was to protect the legislative status quo, notwithstanding
repeated requests from various constituencies that s. 18.3(1) be amended to make the priorities in the CCA A4 consistent
with those in the BIA. In 2002, for example, when Industry Canada conducted a review of the BI4 and the CCAA,
the Insolvency Institute of Canada and the Canadian Association of Insolvency and Restructuring Professionals
recommended that the priority regime under the BI4 be extended to the CCAA (Joint Task Force on Business Insolvency
Law Reform, Report (March 15, 2002), Sch. B, proposal 71, at pp. 37-38). The same recommendations were made by
the Standing Senate Committee on Banking, Trade and Commerce in its 2003 report, Debtors and Creditors Sharing the
Burden.: A Review of the Bankruptcy and Insolvency Act and the Companies' Creditors Arrangement Act; by the Legislative
Review Task Force (Commercial) of the Insolvency Institute of Canada and the Canadian Association of Insolvency and
Restructuring Professionals in its 2005 Report on the Commercial Provisions of Bill C-55; and in 2007 by the Insolvency
Institute of Canada in a submission to the Standing Senate Committee on Banking, Trade and Commerce commenting
on reforms then under consideration.

121 Yet the BIA4 remains the only exempted statute under s. 222(3) of the ETA. Even after the 2005 decision in Ottawa
Senators which confirmed that the ET'4 took precedence over the CCAA, there was no responsive legislative revision.
I see this lack of response as relevant in this case, as it was in R. v. Tele-Mobile Co., 2008 SCC 12, [2008] 1 S.C.R. 305
(S.C.C.), where this Court stated:

While it cannot be said that legislative silence is necessarily determinative of legislative intention, in this case the
silence is Parliament's answer to the consistent urging of Telus and other affected businesses and organizations that
there be express language in the legislation to ensure that businesses can be reimbursed for the reasonable costs
of complying with evidence-gathering orders. I see the legislative history as reflecting Parliament's intention that
compensation not be paid for compliance with production orders. [para. 42]

122 All this leads to a clear inference of a deliberate legislative choice to protect the deemed trust in s. 222(3) from
the reach of s. 18.3(1) of the CCAA.

123 Nor do I see any "policy" justification for interfering, through interpretation, with this clarity of legislative
intention. I can do no better by way of explaining why I think the policy argument cannot succeed in this case, than to
repeat the words of Tysoe J.A. who said:

I do not dispute that there are valid policy reasons for encouraging insolvent companies to attempt to restructure
their affairs so that their business can continue with as little disruption to employees and other stakeholders as
possible. It is appropriate for the courts to take such policy considerations into account, but only if it is in connection
with a matter that has not been considered by Parliament. Here, Parliament must be taken to have weighed policy
considerations when it enacted the amendments to the CCA A4 and ETA described above. As Mr. Justice MacPherson
observed at para. 43 of Ottawa Senators, it is inconceivable that Parliament would specifically identify the BIA4 as
an exception when enacting the current version of s. 222(3) of the ET A without considering the CCAA as a possible
second exception. I also make the observation that the 1992 set of amendments to the BIA enabled proposals to
be binding on secured creditors and, while there is more flexibility under the CCA4, it is possible for an insolvent
company to attempt to restructure under the auspices of the BIA. [para. 37}

124 Despite my view that the clarity of the language in s. 222(3) is dispositive, it is also my view that even the
application of other principles of interpretation reinforces this conclusion. In their submissions, the parties raised the
following as being particularly relevant: the Crown relied on the principle that the statute which is "later in time" prevails;
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and Century Services based its argument on the principle that the general provision gives way to the specific (generalia
specialibus non derogani). i

125 The "later in time" principle gives priority to a more recent statute, based on the theory that the legislature is
presumed to be aware of the content of existing legislation. If a new enactment is inconsistent with a prior one, therefore,
the legislature is presumed to have intended to derogate from the earlier provisions (Ruth Sullivan, Sullivan on the
Construction of Statutes (5th ed. 2008), at pp. 346-47; Pierre-André Co6té, The Interpretation of Legislation in Canada
(3rd ed. 2000), at p. 358).

126  The exception to this presumptive displacement of pre-existing inconsistent legislation, is the generalia specialibus
non derogant principle that "[a] more recent, general provision will not be construed as affecting an earlier, special
provision" (Cbté, at p. 359). Like a Russian Doll, there is also an exception within this exception, namely, that an earlier,
specific provision may in fact be "overruled” by a subsequent general statute if the legislature indicates, through its
language, an intention that the general provision prevails (Doré ¢. Verdun ( Municipalité), [1997]2 S.C.R. 862 (S.C.C.)).

127  The primary purpose of these interpretive principles is to assist in the performance of the task of determining the
intention of the legislature. This was confirmed by MacPherson J.A. in Ottawa Senators, at para. 42:

[T]he overarching rule of statutory interpretation is that statutory provisions should be interpreted to give effect to
the intention of the legislature in enacting the law. This primary rule takes precedence over all maxims or canons or
aids relating to statutory interpretation, including the maxim that the specific prevails over the general (generalia
specialibus non derogant). As expressed by Hudson J. in Canada v. Williams, [1944] S.C.R. 226, ... at p. 239 ...

The maxim generalia specialibus non derogant is relied on as a rule which should dispose of the question, but
the maxim is not a rule of law but a rule of construction and bows to the intention of the legislature, if such
intention can reasonably be gathered from all of the relevant legislation.

(See also Coté, at p. 358, and Pierre-Andre C6té, with the collaboration of S. Beaulac and M. Devinat, Interprétation
des lois (4th ed. 2009), at para. 1335.)

128 I accept the Crown's argument that the "later in time" principle is conclusive in this case. Since s. 222(3) of the ETA
was enacted in 2000 and s. 18.3(1) of the CCAA was introduced in 1997, s. 222(3) is, on its face, the later provision. This
chronological victory can be displaced, as Century Services argues, if it is shown that the more recent provision, s. 222(3)
of the ETA, is a general one, in which case the earlier, specific provision, s. 18.3(1), prevails (generalia specialibus non
derogant). But, as previously explained, the prior specific provision does not take precedence if the subsequent general
provision appears to "overrule" it. This, it seems to me, is precisely what s. 222(3) achieves through the use of language
stating that it prevails despite any law of Canada, of a province, or "any other law" other than the BIA. Section 18.3(1)
of the CCAA, is thereby rendered inoperative for purposes of s. 222(3).

129 Itistrue that when the CCA A4 was amended in 2005, Zs. 18.3(1) was re-enacted as s. 37(1) (S.C. 2005, c. 47, s. 131).
Deschamps J. suggests that this makes s. 37(1) the new, "later in time" provision. With respect, her observation is refuted
by the operation of s. 44(f) of the Interpretation Act, R.S.C. 1985, c. I-21, which expressly deals with the (non) effect
of re-enacting, without significant substantive changes, a repealed provision (see Canada ( Attorney General) v. Canada
( Public Service Staff Relations Board),[1977] 2 F.C. 663 (Fed. C.A.), dealing with the predecessor provision to s. 44(f)).
It directs that new enactments not be construed as "new law" unless they differ in substance from the repealed provision:

44. Where an enactment, in this section called the "former enactment”, is repealed and another enactment, in this
section called the "new enactment", is substituted therefor,
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(f) except to the extent that the provisions of the new enactment are not in substance the same as those of the
former enactment, the new enactment shall not be held to operate as new law, but shall be construed and have
effect as a consolidation and as declaratory of the law as contained in the former enactment;

Section 2 of the Interpretation Act defines an enactment as "an Act or regulation or any portion of an Act or regulation".

130 Section 37(1) of the current CCAA is almost identical to s. 18.3(1). These provisions are set out for ease of
comparison, with the differences between them underlined:

37.(1) Subject to subsection (2), despite any provision in federal or provincial legislation that has the effect of
deeming property to be held in trust for Her Majesty, property of a debtor company shall not be regarded as being
held in trust for Her Majesty unless it would be so regarded in the absence of that statutory provision.

18.3 (1) Subject to subsection (2), notwithstanding any provision in federal or provincial legislation that has the
effect of deeming property to be held in trust for Her Majesty, property of a debtor company shall not be regarded
as held in trust for Her Majesty unless it would be so regarded in the absence of that statutory provision.

131 The application of s. 44(f) of the Interpretation Act simply confirms the government's clearly expressed intent,
found in Industry Canada's clause-by-clause review of Bill C-55, where s. 37(1) was identified as "a technical amendment
to reorder the provisions of this Act". During second reading, the Hon. Bill Rompkey, then the Deputy Leader of the
Government in the Senate, confirmed that s. 37(1) represented only a technical change:

On a technical note relating to the treatment of deemed trusts for taxes, the bill [sic] makes no changes to the
underlying policy intent, despite the fact that in the case of a restructuring under the CCAA, sections of the act [sic]
were repealed and substituted with renumbered versions due to the extensive reworking of the CCAA.

(Debates of the Senate, vol. 142, 1st Sess., 38th Parl., November 23, 2005, at p. 2147)

132 Had the substance of s. 18.3(1) altered in any material way when it was replaced by s. 37(1), I would share
Deschamps J.'s view that it should be considered a new provision. But since s. 18.3(1) and s. 37(1) are the same in
substance, the transformation of s. 18.3(1) into s. 37(1) has no effect on the interpretive queue, and s. 222(3) of the ET 4
remains the "later in time" provision (Sullivan, at p. 347).

133  This means that the deemed trust provision in s. 222(3) of the ET A takes precedence over s. 18.3(1) during CCAA
proceedings. The question then is how that priority affects the discretion of a court under s. 11 of the CCAA.

134 While s. 11 gives a court discretion to make orders notwithstanding the BIA4 and the Winding-up Act, R.S.C.
1985, c. W-11, that discretion is not liberated from the operation of any other federal statute. Any exercise of discretion
is therefore circumscribed by whatever limits are imposed by statutes other than the BIA and the Winding-up Act. That
includes the ETA. The chambers judge in this case was, therefore, required to respect the priority regime set out in s.
222(3) of the ETA. Neither s. 18.3(1) nor s. 11 of the CCAA gave him the authority to ignore it. He could not, as a result,
deny the Crown's request for payment of the GST funds during the CCAA4 proceedings.

135  Given this conclusion, it is unnecessary to consider whether there was an express trust.

136 1 would dismiss the appeal.
Appeal allowed.

Pourvoi accueilli.
Appendix

Companies' Creditors Arrangement Act, R.S.C. 1985, c. C-36 (as at December 13, 2007)
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11. (1) Powers of court — Notwithstanding anything in the Bankruptcy and Insolvency Act or the Winding-up Act,
where an application is made under this Act in respect of a company, the court, on the application of any person
interested in the matter, may, subject to this Act, on notice to any other person or without notice as it may see fit,

make an order under this section.

(3) Initial application court orders — A court may, on an initial application in respect of a company, make an order

on such terms as it may impose, effective for such period as the court deems necessary not exceeding thirty days,

(a) staying, until otherwise ordered by the court, all proceedings taken or that might be taken in respect of the
company under an Act referred to in subsection (i);

(b) restraining, until otherwise ordered by the court, further proceedings in any action, suit or proceeding
against the company; and

(c) prohibiting, until otherwise ordered by the court, the commencement of or proceeding with any other action,
suit or proceeding against the company.

(4) Other than initial application court orders — A court may, on an application in respect of a company other than
an initial application, make an order on such terms as it may impose,

(a) staying, until otherwise ordered by the court, for such period as the court deems necessary, all proceedings
taken or that might be taken in respect of the company under an Act referred to in subsection (1);

(b) restraining, until otherwise ordered by the court, further proceedings in any action, suit or proceeding
against the company; and

(c) prohibiting, until otherwise ordered by the court, the commencement of or proceeding with any other action,
suit or proceeding against the company.

(6) Burden of proof on application — The court shall not make an order under subsection (3) or (4) unless

(a) the applicant satisfies the court that circumstances exist that make such an order appropriate; and

(b) in the case of an order under subsection (4), the applicant also satisfies the court that the applicant has
acted, and is acting, in good faith and with due diligence.

11.4 (1) Her Majesty affected — An order made under section 11 may provide that

(a) Her Majesty in right of Canada may not exercise rights under subsection 224(1.2) of the Income Tax Act or
any provision of the Canada Pension Plan or of the Employment Insurance Act that refers to subsection 224(1.2)
of the Income Tax Act and provides for the collection of a contribution, as defined in the Canada Pension Plan,
or an employee's premium, or employer's premium, as defined in the Employment Insurance Act, and of any
related interest, penalties or other amounts, in respect of the company if the company is a tax debtor under
that subsection or provision, for such period as the court considers appropriate but ending not later than

(i) the expiration of the order,

(ii) the refusal of a proposed compromise by the creditors or the court,
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(iii) six months following the court sanction of a compromise or arrangement,
(iv) the default by the company on any term of a compromise or arrangement, or
(v) the performance of a compromise or arrangement in respect of the company; and\

(b) Her Majesty in right of a province may not exercise rights under any provision of provincial legislation in
respect of the company where the company is a debtor under that legislation and the provision has a similar
purpose to subsection 224(1.2) of the Income Tax Act, or refers to that subsection, to the extent that it provides
for the collection of a sum, and of any related interest, penalties or other amounts, where the sum

(i) has been withheld or deducted by a person from a payment to another person and is in respect of a tax
similar in nature to the income tax imposed on individuals under the Income Tax Act, or

(ii) is of the same nature as a contribution under the Canada Pension Plan if the province is a "province
providing a comprehensive pension plan" as defined in subsection 3(1) of the Canada Pension Plan and
the provincial legislation establishes a "provincial pension plan" as defined in that subsection,

for such period as the court considers appropriate but ending not later than the occurrence or time referred to in
whichever of subparagraphs (a)(i) to (v) may apply.

(2) When order ceases to be in effect — An order referred to in subsection (1) ceases to be in effect if

(a) the company defaults on payment of any amount that becomes due to Her Majesty after the order is made
and could be subject to a demand under

(i) subsection 224(1.2) of the Income Tax Act,

(ii) any provision of the Canada Pension Plan or of the Employment Insurance Act that refers to subsection
224(1.2) of the Income Tax Act and provides for the collection of a contribution, as defined in the Canada
Pension Plan, or an employee's premium, or employer's premium, as defined in the Employment Insurance
Act, and of any related interest, penalties or other amounts, or

(iii) under any provision of provincial legislation that has a similar purpose to subsection 224(1.2) of the
Income Tax Act, or that refers to that subsection, to the extent that it provides for the collection of a sum,
and of any related interest, penalties or other amounts, where the sum

(A) has been withheld or deducted by a person from a payment to another person and is in respect of
a tax similar in nature to the income tax imposed on individuals under the Income Tax Act, or

(B) is of the same nature as a contribution under the Canada Pension Plan if the province is a "province
providing a comprehensive pension plan" as defined in subsection 3(1) of the Canada Pension Plan
and the provincial legislation establishes a "provincial pension plan" as defined in that subsection; or

(b) any other creditor is or becomes entitled to realize a security on any property that could be claimed by Her
Mayjesty in exercising rights under

(i) subsection 224(1.2) of the Income Tax Act,

(ii) any provision of the Canada Pension Plan or of the Employment Insurance Act that refers to subsection
224(1.2) of the Income Tax Act and provides for the collection of a contribution, as defined in the Canada
Pension Plan, or an employee's premium, or employer's premium, as defined in the Employment Insurance
Act, and of any related interest, penalties or other amounts, or

YasntiamwNext canata Copyright © Thomson Reuters Canada Limited or its ficensors (exciuding individual court documents). All rights reserved. 24



Ted Leroy Trucking [Century Services] Lid., Re, 2010 SCC 60, 2010 CarswellBC 3419
2010 SCC 60, 2010 CarswellBC 3419, 2010 CarswellBC 3420, [2010] 3 S.C.R. 379...

(iii) any provision of provincial legislation that has a similar purpose to subsection 224(1.2) of the Income
Tax Act, or that refers to that subsection, to the extent that it provides for the collection of a sum, and of
any related interest, penalties or other amounts, where the sum

(A) has been withheld or deducted by a person from a payment to another person and is in respect of
a tax similar in nature to the income tax imposed on individuals under the Income Tax Act, or

(B) is of the same nature as a contribution under the Canada Pension Plan if the province is a "province
providing a comprehensive pension plan" as defined in subsection 3(1) of the Canada Pension Plan
and the provincial legislation establishes a "provincial pension plan" as defined in that subsection.

(3) Operation of similar legislation — An order made under section 11, other than an order referred to in subsection
(1) of this section, does not affect the operation of

(a) subsections 224(1.2) and (1.3) of the Income Tax Act,

(b) any provision of the Canada Pension Plan or of the Employment Insurance Act that refers to subsection
224(1.2) of the Income Tax Act and provides for the collection of a contribution, as defined in the Canada
Pension Plan, or an employee's premium, or employer's premium, as defined in the Employment Insurance Act,
and of any related interest, penalties or other amounts, or

(c) any provision of provincial legislation that has a similar purpose to subsection 224(1.2) of the Income Tax
Act, or that refers to that subsection, to the extent that it provides for the collection of a sum, and of any related
interest, penalties or other amounts, where the sum

(i) has been withheld or deducted by a person from a payment to another person and is in respect of a tax
similar in nature to the income tax imposed on individuals under the Income Tax Act, or

(ii) is of the same nature as a contribution under the Canada Pension Plan if the province is a "province
providing a comprehensive pension plan" as defined in subsection 3(1) of the Canada Pension Plan and
the provincial legislation establishes a "provincial pension plan" as defined in that subsection,

and for the purpose of paragraph (c), the provision of provincial legislation is, despite any Act of Canada or of
a province or any other law, deemed to have the same effect and scope against any creditor, however secured, as
subsection 224(1.2) of the Income Tax Act in respect of a sum referred to in subparagraph (c)(i), or as subsection
23(2) of the Canada Pension Plan in respect of a sum referred to in subparagraph (c)(ii), and in respect of any related
interest, penalties or other amounts.

18.3 (1) Deemed trusts — Subject to subsection (2), notwithstanding any provision in federal or provincial legislation
that has the effect of deeming property to be held in trust for Her Majesty, property of a debtor company shall not
be regarded as held in trust for Her Majesty unless it would be so regarded in the absence of that statutory provision.

(2) Exceptions — Subsection (1) does not apply in respect of amounts deemed to be held in trust under subsection
227(4) or (4.1) of the Income Tax Act, subsection 23(3) or (4) of the Carnada Pension Plan or subsection 86(2) or
(2.1) of the Employment Insurance Act (each of which is in this subsection referred to as a "federal provision") nor
in respect of amounts deemed to be held in trust under any law of a province that creates a deemed trust the sole
purpose of which is to ensure remittance to Her Majesty in right of the province of amounts deducted or withheld
under a law of the province where

(a) that law of the province imposes a tax similar in nature to the tax imposed under the Income Tax Act and the
amounts deducted or withheld under that law of the province are of the same nature as the amounts referred
to in subsection 227(4) or (4.1) of the Income Tax Act, or
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(b) the province is a "province providing a comprehensive pension plan" as defined in subsection 3(1) of
the Canada Pension Plan, that law of the province establishes a "provincial pension plan" as defined in that
subsection and the amounts deducted or withheld under that law of the province are of the same nature as
amounts referred to in subsection 23(3) or (4) of the Canada Pension Plan,

and for the purpose of this subsection, any provision of a law of a province that creates a deemed trust is,
notwithstanding any Act of Canada or of a province or any other law, deemed to have the same effect and scope
against any creditor, however secured, as the corresponding federal provision.

18.4 (1) Status of Crown claims — In relation to a proceeding under this Act, all claims, including secured claims, of
Her Majesty in right of Canada or a province or any body under an enactment respecting workers' compensation,
in this section and in section 18.5 called a "workers' compensation body", rank as unsecured claims.

(3) Operation of similar legislation — Subsection (1) does not affect the operation of
(a) subsections 224(1.2) and (1.3) of the Income Tax Act,

(b) any provision of the Canada Pension Plan or of the Employment Insurance Act that refers to subsection
224(1.2) of the Income Tax Act and provides for the collection of a contribution, as defined in the Canada
Pension Plan, or an employee's premium, or employer's premium, as defined in the Employment Insurance Act,
and of any related interest, penalties or other amounts, or

(c) any provision of provincial legislation that has a similar purpose to subsection 224(1.2) of the Income Tax
Act, or that refers to that subsection, to the extent that it provides for the collection of a sum, and of any related
interest, penalties or other amounts, where the sum

(i) has been withheld or deducted by a person from a payment to another person and is in respect of a tax
similar in nature to the income tax imposed on individuals under the Income Tax Act, or

(ii) is of the same nature as a contribution under the Carnada Pension Plan if the province is a "province
providing a comprehensive pension plan" as defined in subsection 3(1) of the Canada Pension Plan and
the provincial legislation establishes a "provincial pension plan" as defined in that subsection,

and for the purpose of paragraph (c), the provision of provincial legislation is, despite any Act of Canada or of
a province or any other law, deemed to have the same effect and scope against any creditor, however secured, as
subsection 224(1.2) of the Income Tax Act in respect of a sum referred to in subparagraph (c)(i), or as subsection
23(2) of the Canada Pension Plan in respect of a sum referred to in subparagraph (¢)(ii), and in respect of any related
interest, penalties or other amounts.

20. [Act to be applied conjointly with other Acts] — The provisions of this Act may be applied together with the

provisions of any Act of Parliament or of the legislature of any province, that authorizes or makes provision for the

sanction of compromises or arrangements between a company and its shareholders or any class of them.
Companies' Creditors Arrangement Act, R.S.C. 1985, c. C-36 (as at September 18, 2009)

11. General power of court — Despite anything in the Bankruptcy and Insolvency Act or the Winding-up and
Restructuring Act, if an application is made under this Act in respect of a debtor company, the court, on the
application of any person interested in the matter, may, subject to the restrictions set out in this Act, on notice to any
other person or without notice as it may see fit, make any order that it considers appropriate in the circumstances.

Wilgy
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11.02 (1) Stays, etc. — initial application — A court may, on an initial application in respect of a debtor company,

make an order on any terms that it may impose, effective for the period that the court considers necessary, which

period may not be more than 30 days,

(a) staying, until otherwise ordered by the court, all proceedings taken or that might be taken in respect of the
company under the Bankruptcy and Insolvency Act or the Winding-up and Restructuring Act,

(b) restraining, until otherwise ordered by the court, further proceedings in any action, suit or proceeding
against the company; and

(c) prohibiting, until otherwise ordered by the court, the commencement of any action, suit or proceeding
against the company.

(2) Stays, etc. — other than initial application — A court may, on an application in respect of a debtor company
other than an initial application, make an order, on any terms that it may impose,

(a) staying, until otherwise ordered by the court, for any period that the court considers necessary, all
proceedings taken or that might be taken in respect of the company under an Act referred to in paragraph (1)(a);

(b) restraining, until otherwise ordered by the court, further proceedings in any action, suit or proceeding
against the company; and

(c) prohibiting, until otherwise ordered by the court, the commencement of any action, suit or proceeding
against the company.

(3) Burden of proof on application — The court shall not make the order unless

(a) the applicant satisfies the court that circumstances exist that make the order appropriate; and

(b) in the case of an order under subsection (2), the applicant also satisfies the court that the applicant has
acted, and is acting, in good faith and with due diligence.

11.09 (1) Stay — Her Majesty — An order made under section 11.02 may provide that

(a) Her Majesty in right of Canada may not exercise rights under subsection 224(1.2) of the Income Tax Act or
any provision of the Canada Pension Plan or of the Employment Insurance Act that refers to subsection 224(1.2)
of the Income Tax Act and provides for the collection of a contribution, as defined in the Canada Pension Plan,
or an employee's premium, or employer's premium, as defined in the Employment Insurance Act, and of any
related interest, penalties or other amounts, in respect of the company if the company is a tax debtor under
that subsection or provision, for the period that the court considers appropriate but ending not later than

6] thei expiry of the order,

(ii) the refusal of a proposed compromise by the creditors or the court,

(iii) six months following the court sanction of a compromise or an arrangement,
(iv) the default by the company on any term of a compromise or an arrangement, or

(v) the performance of a compromise or an arrangement in respect of the company; and
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(b) Her Majesty in right of a province may not exercise rights under any provision of provincial legislation in
respect of the company if the company is a debtor under that legislation and the provision has a purpose similar
to subsection 224(1.2) of the Income Tax Act, or refers to that subsection, to the extent that it provides for the
collection of a sum, and of any related interest, penalties or other amounts, and the sum

(1) has been withheld or deducted by a person from a payment to another person and is in respect of a tax
similar in nature to the income tax imposed on individuals under the Income Tax Act, or

(ii) is of the same nature as a contribution under the Canada Pension Plan if the province is a "province
providing a comprehensive pension plan" as defined in subsection 3(1) of the Canada Pension Plan and
the provincial legislation establishes a "provincial pension plan" as defined in that subsection,

for the period that the court considers appropriate but ending not later than the occurrence or time referred to in
whichever of subparagraphs (a)(i) to (v) that may apply.

(2) When order ceases to be in effect — The portions of an order made under section 11.02 that affect the exercise
of rights of Her Majesty referred to in paragraph (1)(a) or (b) cease to be in effect if

(a) the company defaults on the payment of any amount that becomes due to Her Majesty after the order is
made and could be subject to a demand under

(i) subsection 224(1.2) of the Income Tax Act,

(it) any provision of the Canada Pension Plan or of the Employment Insurance Act that refers to subsection
224(1.2) of the Income Tax Act and provides for the collection of a contribution, as defined in the Canada
Pension Plan, or an employee's premium, or employer's premium, as defined in the Employment Insurance
Act, and of any related interest, penalties or other amounts, or

(iii) any provision of provincial legislation that has a purpose similar to subsection 224(1.2) of the Income
Tax Act, or that refers to that subsection, to the extent that it provides for the collection of a sum, and of
any related interest, penalties or other amounts, and the sum

(A) has been withheld or deducted by a person from a payment to another person and is in respect of
a tax similar in nature to the income tax imposed on individuals under the Income Tax Act, or

(B) is of the same nature as a contribution under the Canada Pension Plan if the province is a "province
providing a comprehensive pension plan" as defined in subsection 3(1) of the Canada Pension Plan
and the provincial legislation establishes a "provincial pension plan" as defined in that subsection; or

(b) any other creditor is or becomes entitled to realize a security on any property that could be claimed by Her
Majesty in exercising rights under

(1) subsection 224(1.2) of the Income Tax Act,

(ii) any provision of the Canada Pension Plan or of the Employment Insurance Act that refers to subsection
224(1.2) of the Income Tax Act and provides for the collection of a contribution, as defined in the Canada
Pension Plan, or an employee's premium, or employer's premium, as defined in the Employment Insurance
Act, and of any related interest, penalties or other amounts, or

(iii) any provision of provincial legislation that has a purpose similar to subsection 224(1.2) of the Income
Tax Act, or that refers to that subsection, to the extent that it provides for the collection of a sum, and of
any related interest, penalties or other amounts, and the sum
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(A) has been withheld or deducted by a person from a payment to another person and is in respect of
a tax similar in nature to the income tax imposed on individuals under the Income Tax Act, or

(B) is of the same nature as a contribution under the Canada Pension Plan if the province is a "province
providing a comprehensive pension plan" as defined in subsection 3(1) of the Canada Pension Plan
and the provincial legislation establishes a "provincial pension plan" as defined in that subsection.

(3) Operation of similar legislation — An order made under section 11.02, other than the portions of that order that
affect the exercise of rights of Her Majesty referred to in paragraph (1)(@) or (b), does not affect the operation of

(a) subsections 224(1.2) and (1.3) of the Income Tax Act,

(b) any provision of the Canada Pension Plan or of the Employment Insurance Act that refers to subsection
224(1.2) of the Income Tax Act and provides for the collection of a contribution, as defined in the Canada
Pension Plan, or an employee's premium, or employer's premium, as defined in the Employment Insurance Act,
and of any related interest, penalties or other amounts, or

(c) any provision of provincial legislation that has a purpose similar to subsection 224(1.2) of the Income Tax
Act, or that refers to that subsection, to the extent that it provides for the collection of a sum, and of any related
interest, penalties or other amounts, and the sum

(1) has been withheld or deducted by a person from a payment to another person and is in respect of a tax
similar in nature to the income tax imposed on individuals under the Income Tax Act, or

(ii) is of the same nature as a contribution under the Canada Pension Plan if the province is a "province
providing a comprehensive pension plan" as defined in subsection 3(1) of the Canada Pension Plan and
the provincial legislation establishes a "provincial pension plan" as defined in that subsection,

and for the purpose of paragraph (c), the provision of provincial legislation is, despite any Act of Canada or of
a province or any other law, deemed to have the same effect and scope against any creditor, however secured, as
subsection 224(1.2) of the Income Tax Act in respect of a sum referred to in subparagraph (c)(i), or as subsection
23(2) of the Canada Pension Plan in respect of a sum referred to in subparagraph (¢)(ii), and in respect of any related
interest, penalties or other amounts.

37. (1) Deemed trusts — Subject to subsection (2), despite any provision in federal or provincial legislation that has
the effect of deeming property to be held in trust for Her Majesty, property of a debtor company shall not be regarded
as being held in trust for Her Majesty unless it would be so regarded in the absence of that statutory provision.

(2) Exceptions — Subsection (1) does not apply in respect of amounts deemed to be held in trust under subsection
227(4) or (4.1) of the Income Tax Act, subsection 23(3) or (4) of the Canada Pension Plan or subsection 86(2) or
(2.1) of the Employment Insurance Act (each of which is in this subsection referred to as a "federal provision"), nor
does it apply in respect of amounts deemed to be held in trust under any law of a province that creates a deemed
trust the sole purpose of which is to ensure remittance to Her Majesty in right of the province of amounts deducted
or withheld under a law of the province if

(a) that law of the province imposes a tax similar in nature to the tax imposed under the Income Tax Act and the
amounts deducted or withheld under that law of the province are of the same nature as the amounts referred
to in subsection 227(4) or (4.1) of the Income Tax Act, or

(b) the province is a "province providing a comprehensive pension plan" as defined in subsection 3(1) of
the Canada Pension Plan, that law of the province establishes a "provincial pension plan" as defined in that
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subsection and the amounts deducted or withheld under that law of the province are of the same nature as
amounts referred to in subsection 23(3) or (4) of the Canada Pension Plan,

and for the purpose of this subsection, any provision of a law of a province that creates a deemed trust is, despite
any Act of Canada or of a province or any other law, deemed to have the same effect and scope against any creditor,
however secured, as the corresponding federal provision.

Excise Tax Act, R.S.C. 1985, c. E-15 (as at December 13, 2007)

222. (1) [Deemed] Trust for amounts collected — Subject to subsection (1.1), every person who collects an amount as
or on account of tax under Division II is deemed, for all purposes and despite any security interest in the amount,
to hold the amount in trust for Her Majesty in right of Canada, separate and apart from the property of the person
and from property held by any secured creditor of the person that, but for a security interest, would be property of
the person, until the amount is remitted to the Receiver General or withdrawn under subsection (2).

(1.1) Amounts collected before bankruptcy — Subsection (1) does not apply, at or after the time a person becomes a
bankrupt (within the meaning of the Bankruptcy and Insolvency Act), to any amounts that, before that time, were
collected or became collectible by the person as or on account of tax under Division IL

(3) Extension of trust — Despite any other provision of this Act (except subsection (4)), any other enactment of
Canada (except the Bankruptcy and Insolvency Act), any enactment of a province or any other law, if at any time
an amount deemed by subsection (1) to be held by a person in trust for Her Majesty is not remitted to the Receiver
General or withdrawn in the manner and at the time provided under this Part, property of the person and property
held by any secured creditor of the person that, but for a security interest, would be property of the person, equal
in value to the amount so deemed to be held in trust, is deemed

(a) to be held, from the time the amount was collected by the person, in trust for Her Majesty, separate and
apart from the property of the person, whether or not the property is subject to a security interest, and

(b) to form no part of the estate or property of the person from the time the amount was collected, whether or
not the property has in fact been kept separate and apart from the estate or property of the person and whether
or not the property is subject to a security interest

and is property beneficially owned by Her Majesty in right of Canada despite any security interest in the property
or in the proceeds thereof and the proceeds of the property shall be paid to the Receiver General in priority to all
security interests.

Bankruptcy and Insolvency Act, R.S.C. 1985, c. B-3 (as at December 13, 2007)

67. (1) Property of bankrupt — The property of a bankrupt divisible among his creditors shall not comprise
(a) property held by the bankrupt in trust for any other person,

(b) any property that as against the bankrupt is exempt from execution or seizure under any laws applicable in
the province within which the property is situated and within which the bankrupt resides, or

(b.1) such goods and services tax credit payments and prescribed payments relating to the essential needs of an
individual as are made in prescribed circumstances and are not property referred to in paragraph (a) or (b),

but it shall comprise

(c) all property wherever situated of the bankrupt at the date of his bankruptcy or that may be acquired by or
devolve on him before his discharge, and
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(d) such powers in or over or in respect of the property as might have been exercised by the bankrupt for his
own benefit.

(2) Deemed trusts — Subject to subsection (3), notwithstanding any provision in federal or provincial legislation
that has the effect of deeming property to be held in trust for Her Majesty, property of a bankrupt shall not be
regarded as held in trust for Her Majesty for the purpose of paragraph (1)(a) unless it would be so regarded in the
absence of that statutory provision.

(3) Exceptions — Subsection (2) does not apply in respect of amounts deemed to be held in trust under subsection
227(4) or (4.1) of the Income Tax Act, subsection 23(3) or (4) of the Canada Pension Plan or subsection 86(2) or
(2.1) of the Employment Insurance Act (each of which is in this subsection referred to as a "federal provision") nor
in respect of amounts deemed to be held in trust under any law of a province that creates a deemed trust the sole
purpose of which is to ensure remittance to Her Majesty in right of the province of amounts deducted or withheld
under a law of the province where

(a) that law of the province imposes a tax similar in nature to the tax imposed under the Income Tax Act and the
amounts deducted or withheld under that law of the province are of the same nature as the amounts referred
to in subsection 227(4) or (4.1) of the Income Tax Act, or

(b) the province is a "province providing a comprehensive pension plan" as defined in subsection 3(1) of
the Canada Pension Plan, that law of the province establishes a "provincial pension plan" as defined in that
subsection and the amounts deducted or withheld under that law of the province are of the same nature as
amounts referred to in subsection 23(3) or (4) of the Canada Pension Plan,

and for the purpose of this subsection, any provision of a law of a province that creates a deemed trust is,
notwithstanding any Act of Canada or of a province or any other law, deemed to have the same effect and scope
against any creditor, however secured, as the corresponding federal provision.

86. (1) Status of Crown claims — In relation to a bankruptcy or proposal, all provable claims, including secured
claims, of Her Majesty in right of Canada or a province or of any body under an Act respecting workers'
compensation, in this section and in section 87 called a "workers' compensation body", rank as unsecured claims.

(3) Exceptions — Subsection (1) does not affect the operation of
(a) subsections 224(1.2) and (1.3) of the Income Tax Act,

(b) any provision of the Canada Pension Plan or of the Employment Insurance Act that refers to subsection
224(1.2) of the Income Tax Act and provides for the collection of a contribution, as defined in the Canada
Pension Plan, or an employee's premium, or employer's premium, as defined in the Employment Insurance Act,
and of any related interest, penalties or other amounts; or

(c) any provision of provincial legislation that has a similar purpose to subsection 224(1.2) of the Income Tax
Act, or that refers to that subsection, to the extent that it provides for the collection of a sum, and of any related
interest, penalties or other amounts, where the sum

(i) has been withheld or deducted by a person from a payment to another person and is in respect of a tax
similar in nature to the income tax imposed on individuals under the Income Tax Act, or
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(ii) is of the same nature as a contribution under the Canada Pension Plan if the province is a "province
providing a comprehensive pension plan" as defined in subsection 3(1) of the Canada Pension Plan and
the provincial legislation establishes a "provincial pension plan" as defined in that subsection,

and for the purpose of paragraph (c), the provision of provincial legislation is, despite any Act of Canada or of
a province or any other law, deemed to have the same effect and scope against any creditor, however secured, as
subsection 224(1.2) of the Income Tax Act in respect of a sum referred to in subparagraph (¢)(i), or as subsection
23(2) of the Canada Pension Plan in respect of a sum referred to in subparagraph (c)(ii), and in respect of any related
interest, penalties or other amounts.

Footnotes

1 Section 11 was amended, effective September 18, 2009, and now states:
11. Despite anything in the Bankruptcy and Insolvency Act or the Winding-up and Restructuring Act, if an application is made
under this Act in respect of a debtor company, the court, on the application of any person interested in the matter, may,
subject to the restrictions set out in this Act, on notice to any other person or without notice as it may see fit, make any order
that it considers appropriate in the circumstances.

2 The amendments did not come into force until September 18, 2009.
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2017 ONCA 99
Ontario Court of Appeal

U.S. Steel Canada Inc., Re
2017 CarswellOnt 1346, 2017 ONCA 99, 275 A.C.W.S. (3d) 249, 45 C.B.R. (6th) 41

In the Matter of the Companies' Creditors
Arrangement Act, R.S.C. 1985, c. C-36, as amended

And In the Matter of a proposed plan of compromise or arrangement with respect to U.S. Steel Canada Inc.
G.R. Strathy C.J.O., KM. Weiler, M.L. Benotto JJ.A.

Judgment: February 8, 2017
Docket: CA M46908, M46916

Counsel: Ken Rosenberg, Lily Harmer, Karen Jones, Robert Healey, for Moving Party, United Steel, Paper and
Forestry, Rubber, Manufacturing, Energy, Allied Industrial and Service Workers International Union

Sharon L.C. White, for Moving Party, USW Local 1005

Andrew J. Hatnay, Barbara Walancik, Amy Tang, for Moving Party, non-union active employees and retirees of U.S.
Steel Canada Inc.

James Gage, Paul Steep, for Responding party, U.S. Steel Canada Inc.

Robert-Staley, Kevin Zych, William A. Bortolin, for Responding Party, Monitor, Ernst & Young Inc.

Subject: Civil Practice and Procedure; Insolvency
MOTION by unions for leave to appeal order regarding payment of benefits.
Per curiam:

1  These motions for leave to appeal arise in the context of the ongoing proceedings under the Companies' Creditors
Arrangement Act, R.S.C. 1985, c. C-36, involving U.S. Steel Canada Inc. ("USSC").

2 In 2015, an order was made suspending the payment of certain benefits, referred to as "OPEBs" (other
post-employment benefits, for example, prescription, dental and vision benefits) to retirees. The United Steel, Paper
and Forestry, Rubber, Manufacturing, Energy, Allied Industrial and Service Workers International Union ("USW"),
together with its local unions and representative counsel to the non-USW active and retired members, jointly brought a
motion. They sought to have the payment of OPEBs reinstated on the basis that USSC's financial position had improved
since the 2015 order was made.

3 The CCAA judge dismissed the motion on the condition that USSC make a one-time payment of $2.7 million
towards the benefits. The moving parties now seek leave to appeal from that decision.

4  There is no dispute about the applicable test. Leave to appeal is granted sparingly in CCAA proceedings and only
where there are serious and arguable grounds that are of real and significant interest to the parties. In assessing whether
leave should be granted, the court must consider:

a. whether the proposed appeal is prima facie meritorious or frivolous;

b. whether the point on the proposed appeal is of significance to the practice;
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c. whether the point on the proposed appeal is of significance to the action; and

d. whether the proposed appeal will unduly hinder the progress of the action.

International Inc. v. Nortel Networks Corp., 2016 ONCA 749 (Ont. C.A)), at para. 6; Stelco Inc., Re (2005), 75 O.R. (3d)
5(Ont. C.A)), at para. 24.

5  In this case, the CCAA4 judge had broad discretion under s. 11. The test governing the exercise of that discretion
is whether the order furthers the remedial objectives of the statute, namely, to permit the debtor to carry on business
and avoid the social and economic consequences of liquidation: Ted Leroy Trucking Ltd., Re, 2010 SCC 60, [2010] 3
S.C.R. 379 (S.C.C.), at para. 70.

6 It is rare that this court will interfere with a discretionary decision of a CCA4 judge. In our view, there is no prima
facie merit to the moving parties' submission that this court should do so in this case. The CCA4 judge, who has extensive
familiarity with the circumstances of the debtor, considered the evidence before him, the submissions of the parties and
their respective "with prejudice” settlement discussions. He carefully balanced competing considerations, including the
goal of a successful reorganization, which would benefit all interested parties, including the moving parties. In the final
analysis, while he refused to reinstate the payment of benefits to the end of 2016, he ordered that USSC make a one-
time payment of $2.7 million towards benefits. We are not satisfied that an appeal from that order has any real prospect
of success.

7  Given the fact-specific nature of the exercise of discretion in this case, the issue is not of significance to the insolvency
practice.

8 In the circumstances, it is unnecessary to consider the other aspects of the leave test.

9  For these reasons, leave to appeal is denied. The motion is dismissed with costs to the respondent USSC, fixed at
$2,500, inclusive of disbursements and all applicable taxes.
Motion dismissed.

End of Document Copyright € Thomson Reuters Canada Limited or s licensors (exchuding ndividual cowrt documents). Al rights
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2017 ONSC 7649
Ontario Superior Court of Justice

Urbancorp Cumberland 2 GP Inc., (Re)
2017 CarswellOnt 20265, 2017 ONSC 7649, 287 A.C.W.S. (3d) 16

IN THE MATTER OF THE COMPANIES CREDITORS'
ARRANGEMENT ACT, RSC 1985, c. C-36, AS AMENDED

AND IN THE MATTER OF A PLAN OF COMPROMISE OR ARRANGEMENT OF
URBANCORP CUMBERLAND 2 GP INC., URBANCORP CUMBERLAND 2 L.P.,
BOSVEST INC., EDGE ON TRIANGLE PARK INC., AND EDGE RESIDENTIAL INC.

F.L. Myers J.

Heard: December 13, 2017
Judgment: December 20, 2017
Docket: CV-16-11541-00CL

Counsel: Robert J. Drake, Lori Goldberg, for Monitor, Fuller Landau Group Inc.

Mark van Zandvoort, Timothy Jones, for Cooltech Air Systems Ltd., Cooltech Home Comfort Ltd., Genesis Home
Services Inc., AEM Capital Corp., and Icarus Holdings (Milton) Inc.

Clifton P. Prophet, for Alvarez & Marsal Canada Inc., receiver, manager and construction lien trustee of Urbancorp
(Leslieville) Developments Inc., Urbancorp (Riverdale) Developments Inc., and Urbancorp (The Beach) Developments
Inc.

Subject: Corporate and Commercial; Insolvency

MOTION by Monitor seeking advice and directions regarding Companies' Creditors Arrangement Act proceedings.
F.L. Myers J.:

Outcome

1  The Monitor moves for advice and directions on whether payments in kind made by the CCAA4 debtors Edge on
Triangle Park Inc. and Edge Residential Inc. to creditors of other Urbancorp affiliates were oppressive. The Monitor
argues that using the currency of condominium units owned by Edge to satisfy debts of the other affiliates to their trade
creditors amounts to oppression that should result in a monetary award against the trade creditors who received the units.

2 In my view, even if the Monitor had been empowered to bring this proceeding and if it is entitled to discretionary
recognition as a complainant under the oppression remedy provisions of the OBCA, it still has not proved that, at the time
that Edge transferred its property, any creditor or "the creditors," collectively, had any particular expectations, that any
such expectations as might have been held were reasonable, or that anyone relied on any such reasonable expectations as
he, she, it, or they might have held. Neither has the Monitor proved that the breach of any such reasonable expectations
met any of the three qualitative assessments of oppression.

3 The motion is therefore dismissed.

The Basic Facts
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4 The responding parties, whom I will refer to collectively for convenience as Cooltech, were creditors of Edge on
Triangle Park Inc., other Urbancorp affiliates, and Urbancorp's owner Alan Saskin personally. Cooltech was a plumbing
and HVAC contractor on several Urbancorp projects. It had a long history of satisfactory business dealings with Mr.
Saskin and his businesses.

5  The Monitor challenges approximately $2.3 million paid by Edge to Cooltech, in July and August 2015, by means
of the transfer of condominium units, parking spots, and storage lockers, transferred at or near fair market value, to pay
off debts of other Urbancorp entities and a debt of $500,000 owed to Cooltech by Alan Saskin personally.

6  The transfers were made more than one year prior to the commencement of insolvency proceedings by Urbancorp.
The Monitor does not challenge the transfers as fraudulent conveyances. It does not rely on any badges of fraud
surrounding the transactions.

7 The Monitor no longer challenges the payments in kind made by Edge to Cooltech in respect of Edge's own
debts. It does not challenge them under even the enhanced powers available in insolvency proceedings to remedy unjust
preferences or transfers at undervalue for example.

8 Inreturn for paying Cooltech, Edge received intercompany book entries from the affiliates whose loans it paid and
other inter-company credits to account for the payment of Mr. Saskin's personal debt. The Monitor says that replacing
hard assets with what have subsequently turned out to be impaired loans from insolvent entities prejudiced creditors'
recovery in these proceedings and therefore was oppressive.

The Position of Cooltech

9 Cooltech was am arm's length, third party creditor with a cash-flow strapped customer with whom it had dealt
for 20 years. Mr. Saskin approached it and offered to pay Urbancorp's bills by transferring property in kind. Cooltech
knew Mr. Saskin to run asset-rich but cash-poor businesses. When Mr. Saskin offered units in kind to pay Cooltech's
outstanding invoices, Cooltech agreed.

10  Tthe Monitor does not claim that the value of the units was amiss. Cooltech received value commensurate with
what it was owed. There was no gift component to the transaction. Rather, the source of the Monitor's complaints is not
the sales per se, but the fact that the inter-company loans advanced to compensate Edge have subsequently turned out
to be impaired. That had nothing to do with Cooltech. There is no basis in the evidence to suggest that it did anything
wrong for which it should be held liable for recovery under an oppression remedy aimed at Triangle or Urbancorp.
Cooltech is not alleged in this proceeding to have induced or procured a tort or a breach of fiduciary duty for example.

The Evidence

11 The Monitor has been able to show, from the books and records of various Urbancorp entities, that in mid-2015,
when the transfers in kind occurred, Cooltech had been owed money by various Urbacorp entities for many months.
There is no evidence as to whether this was unusual for these parties. There was no discussion in the evidence of
the implication, if any, of the timing in the condominium development business cycle - just before the buildings were
completed - when a developer's cash and credit might be expected to be near exhaustion perhaps. Was this normal for
these parties? Was anyone particularly fussed? Payments in kind are not unknown in the industry. Were they unusual
between these parties? Without knowing some of these answers, I cannot draw any inference about what Cooltech might
have known about the state of Urbancorp's finances if anything.

12 Ialso do not know what Mr. Saskin thought or knew about the status of his business at the time. There is simply
no evidence before me other than (a) the fact that Urbancorp had outstanding debts to Cooltech for many months on
different projects or loans; and (b) Urbancorp failed in late 2016. The financial statements are not particularly instructive.
A snapshot of a moment in time based on depreciated book values does not provide a real time assessment of cash flows

v
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and realizable values or allow an inference that the business had failed or inevitably would be failing shortly so as to
suggest that other creditors' interests ought to have been top-of-mind at the time.

13 Infact, in January, 2016, many months after the property transfers occurred, Urbancorp raised a very substantial
amount of money by issuing bonds in Israel. That transaction may be challenged by the Israeli bondholders and their
legal representative. I am not suggesting that it was not also problematic. But, the simple fact that Urbacorp was having
cash flow problems that were then followed by a successful public financing also does not lead to any ready inference that
Urbancorp or Cooltech knew or ought to have known that, in the summer of 2015, Urbancorp was so near failure that
by accepting units in kind Cooltech was stealing a march on other creditors - some of whom (e.g. the Israeli bondholders)
did not even exist as yet.

14 Apparently, Mr. Saskin offered units to other creditors too. Some took them and others did not. Cooltech's
principal spoke to some of the other creditors prior to agreeing to take units. That fact, on its own, does not allow me
to infer anything nefarious or any particular state of knowledge in Cooltech.

15  Neither does the fact that Cooltech accepted units from Edge on indebtedness from other entities establish any
entitlement to relief against Cooltech. A creditor is indifferent as to which entity pays the bills in a wholly-owned group.
Absent complicity in a tort or breach of trust, the pocket from which Mr. Saskin chooses to pay is no business of Cooltech.
Mr. Saskin owned the whole outfit 100%. Absent insolvency, you are not robbing Peter to pay Paul if you are Peter.

The Role of the Monitor

16 Trustees in bankruptcy can be recognized as complainants in oppression proceedings. Olympia & York Developments
Ltd. (Trustee of) v. Olympia & York Realty Corp. (2003), 68 O.R. (3d) 544 (Ont. C.A.). The recognition is discretionary.
At para. 45 of Olympia & York Realty Corp., Goudge JA explained:

... 8. 245(c) confers on the court an unfettered discretion to determine whether an applicant is a proper person
to commence oppression proceedings under s. 248. This provision is designed to provide the court with flexibility
in determining who should be a complainant in any particular case that accompanies the court's flexibility in
determining if there has been oppression and in fashioning an appropriate remedy. The overall flexibility provided is
essential for the broad remedial purpose of these oppression provisions to be achieved. Given the clear language of s.
245(c) and its purpose, I think that where the bankrupt is a party to the allegedly [page 556] oppressive transaction,
the trustee is neither automatically barred from being a complainant nor automatically entitled to that status. It is
for the judge at first instance to determine in the exercise of his or her discretion whether in the circumstances of
the particular case, the trustee is a proper person to be a complainant.

17  In Ernst & Young Inc. v. Essar Global Fund Ltd., 2017 ONSC 1366 (Ont. S.C.J. [Commercial List]), the CC44
court specifically empowered the Monitor to bring oppression proceedings against a party whom the Monitor alleged
was impairing the company's ability to restructure by its oppressive conduct. See paras. 34 and 37.

18 Inthe case at bar, the Monitor has not been empowered to bring proceedings on behalf of the CCA4 A4 debtors. Mr.
Drake points to the Monitor's authority to seek advice and directions in its initial order. In my view, that power ought
to have been used before the Monitor purported to act on behalf of the debtor corporations in claiming relief against a
creditor. Until empowered to sue, the Monitor is a neutral with duties to all interested parties. See Essar, at para. 30.

19  The Monitor is not truly seeking advice and directions in this motion. It has sued Cooltech for monetary relief
under the banner of a motion for advice and directions. It seeks judgment holding Cooltech liable. It is not asking for
the court's input or advice other than to adjudicate the complaint.

20 Monitors can certainly be empowered to bring legal proceedings and to act on behalf of CCAA4 debtors in
appropriate circumstances. Under s. 23 (1)(k) of the CCAA the court has broad discretion to empower the Monitor
to take steps to facilitate the restructuring or to advance the goals of the CCAA. Ted Leroy Trucking Ltd., Re, 2010
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SCC 60 (5.C.C.) (CanLIl) at para. 70. Mr. Drake submits that when the court appointed a creditors' committee in this
case, a sealed report from the Monitor made reference to the Monitor bringing proceedings in the interests of creditors.
However, the order itself grants no such authority to the Monitor. A reference in a Monitor's report that is not adopted
into an order is not approval for the Monitor to take steps. There are no steps delineated. There are no parameters for
the exercise established.

21  The Monitor is not a trustee in bankruptcy. The creditors know how to bankrupt a debtor if they believe doing so
is appropriate. In the interim, I do not see how, in this liquidating CCAA process, the Monitor bringing proceedings in
place of the creditors who stand to gain from it can be said to facilitate the restructuring. In Essar there was a particular
roadblock to a fair and proper restructuring affecting all interested parties. Here, by contrast, the Monitor pits the
current creditors against a group of creditors who were paid over one year before the proceedings commenced. Why is
this a fight for the Monitor rather than the creditors who stand to benefit from the claim? There is no evidence before me
concerning the existing creditor body. Perhaps there are tens of thousands of powerless or involuntary creditors who need
representation as in the CCAA proceedings for Nortel Networks Limited. Or is there, perhaps, one legal representative
of a body of similarly situated creditors who is well able to bring proceedings if he should wish to do so?

22 Taccept that if proceedings are available, they can be brought summarily within the procedural context of this case
as was done in Essar and as approved expressly in Stelco Inc., Re [2006 CarswellOnt 3050 (Ont. C.A.)], 2006 CanLII
16526. But, I am not convinced in the utility of empowering the Monitor to drop its cloak of neutrality to bring what
are really inter-creditor proceedings or that doing so facilitates this restructuring process.

23 Moreover, the Monitor asserts that the creditors generally held a reasonable expectation that they would be treated
fairly and lawfully by Edge. It asks to be recognized as a complainant under the oppression remedy on the creditors'
behalves. However, in Lord v. Clearspring Spectrum Holdings L. P., 2017 ONSC 2246 (Ont. S.C.J. [Commercial List])
(CanLIl), I explained:

... before a person can claim an oppression remedy, he or she must actually, subjectively, i.e. personally, hold an
expectation. For example, at para. 63 of [BCE Inc. v. 1976 Debentureholders, [2008] 3 S.C.R. 560] the Court wrote:

[63] Particular circumstances give rise to particular expectations. Stakeholders enter into relationships, with
and within corporations, on the basis of understandings and expectations, upon which they are entitled to rely,
provided they are reasonable in the context: see 820099 Ontario; Main v. Delcan Group Inc. (1999), 1999 CanLII
14946 (ON SC), 47 B.L..R. (2d) 200 (Ont. 5.C.J.). These expectations are what the remedy of oppression seeks
to uphold.

[56] That is, a stakeholder must personally (i.e. subjectively) have an expectation and actually rely on it before
it even gets to the question of whether that expectation is also objectively reasonable.

24 T accept that the Monitor does not have to hold the expectation that it asserts. Moreover, as discussed in Lord at
para. 56, the expectation may be proved by inference. In this case though, I know absolutely nothing about the creditors
in existence in July and August 2015 or what they might have known or expected. I have no facts on which to assess
whether any expectation that they might have held was reasonable. I have no evidence that anyone relied or ought
reasonably to have relied on whatever expectation they may have held or from which to infer that fact. It is trite to say
that any creditor expects fair and legal treatment. In the summer of 2015, did they receive fair and legal treatment? There
is no suggestion that the payments made by Edge were unlawful. How do I know if they were fair? Were they offered
to all equally? What effect did the payments have on the company when made? Did the payments, perhaps, stave off a
group failure for long enough to allow the refinancing of the enterprise to occur in January, 2016? Was that refinancing
a good, bad, or indifferent thing vis-a-vis Edge and its creditors as at mid-2015?

25 In short, there is no evidence before me to allow me to assess whether there is a reason for the Monitor to be
entitled to the exercise of discretion to (a) allow it to sue; or (b) allow it to qualify as complainant. Absent evidence that
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can lead to an inference of the existence of reasonable expectations, reliance, and oppression, the Monitor is unsuited
to act for creditors in this case.

26  If there is no actual creditor with a sufficient stake to sue or to support the Monitor with evidence in a suit, then
I again question the utility of empowering the Monitor to bring a claim that pits creditors against each other. It is not
the Monitor's role to "try one on" to see if it can increase recovery for the current creditor body. Creditors are free to
spend their money and face the consequences. The Monitor, by contrast, acts with the imprimatur the Court. It is far
more constrained in its activities and ought typically to consider seeking court approval before undertaking litigation
on behalf of particular interests.

Costs

27 The Monitor initially brought the case challenging the value of the transferred units and also challenging the
transfers of units by Edge in respect of its own debt. It trimmed back its allegations as it realized it lacked evidence and
a legal basis to make those claims. That should have been determined before the Monitor put the respondents to the
cost of responding to those broad, meritless claims. Mr. Drake agreed that the respondents' request for $40,000 was a
reasonable quantum for costs if they succeeded.

Order

28 The motion for advice and directions is dismissed. The Monitor shall pay costs to the respondents fixed at $40,000

all-in forthwith.
Motion dismissed.

End of Document Copyright © Thomson Reuters Canada Limited or its licensors (excluding individual court documents). All rights
veserved,
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2011 ABQB 399
Alberta Court of Queen's Bench

Winalta Inc., Re
2011 CarswellAlta 2237, 2011 ABQB 399, [2011] A.J. No. 1341, [2012] AW.L.D. 737, 521 A.R. 1, 84 C.B.R. (5th) 157

In the Matter of the Companies' Creditors
Arrangement Act R. S. C. 1985, ¢.C - 36, as amended

In the Matter of the Plan of Compromise or Arrangement of Winalta Inc., Winalta Homes Inc.,
Winalta Carriers Inc., Winalta Oilfield Rentals Inc., Winalta Carlton Homes Inc., Winalta Holdings
Inc., Winalta Construction Inc., Baywood Property Management Inc., and 916830 Alberta Litd.

J.E. Topolniski J.

Heard: March 21, 2011
Judgment: June 24, 2011
Docket: Edmonton 1003-06865

Counsel: Kentigern Rowan for Deloitte & Touche Inc.
Darren Bieganek for Winalta Group

Subject: Insolvency

APPLICATION by monitor for approval of fees.
J.E. Topolniski J.:

I. Introduction

Professional fees in a CCA A proceeding hold the potential to be behest with controversy as a result of various factors
including lack of transparency, overreaching and conflicts of interest.

(Professor Stephanie Ben-Ishai and Virginia Torres, "A Cost-Benefit Analysis: Examining Professional Fees in CCAA
Proceedings," in Janis P. Sarra, ed., Annual Review of Insolvency Law 2009 (Toronto: Thomson Carswell, 2008) 142 at
p- 169)

1 Deloitte & Touche Inc's. application for approval of its fees as a monitor under the Companies Creditors Arrangement
Act, R.8.C. 1985, c. C-36 (CCAA) is opposed by the debtor companies, whose allegations mimic the concerns expressed
by Professor Ben-Ishai and Virginia Torres in the preceding quote.

2 The Winalta companies (Winalta Group) obtained protection from their creditors under the provisions of the CCA A4
on April 26, 2010. At the time, three of nine of the Winalta Group were active. The Winalta Group's assets were worth
about $9.5 million, while its liabilities exceeded $73 million.

3 The CCAA proceedings moved swiftly at the behest of the primary secured creditor, HSBC Bank Canada (HSBC).
It took just six months from the initiation of the proceedings to implementation of the plan.

4 Deloitte & Touche Inc. now wants to be discharged and paid. The Winalta Group takes umbrage at its bill
for $1,155,206.05 (Fee) and is asking for a $275,000.00 adjustment for alleged overcharging. It complains about the
following:
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(i) charges for support and professional staff other than partners' services/inadequately particularized services
(Non-Partner Services);

(if) duplication;
(iii) a six percent administration fee charged in lieu of disbursements ($50,000.00);
(iv) mathematical errors ($47,979.39); and

(v) charges for internal quality reviews described as something "required to be independent from the
engagement" ($10,000.00).

5 The Winalta Group also seeks a $75,000.00 reduction to the Fee as something "akin to punitive damages" for breach
of fiduciary duty. It claims that the breach arose when Deloitte & Touche Inc. prepared and delivered a net realization
value report to HSBC on September 2, 2010 (September NVR) that prompted HSBC to refuse funding costs to acquire
takeout financing.

6  Deloitte & Touche Inc. has agreed to deduct its $10,000.00 charge for the internal quality reviews, but rejects the
suggestion that the Fee otherwise is unfair or unreasonable. It asserts that it acted within its mandate and in compliance
with its fiduciary obligations. It contends there is no evidence to support the suggestion that HSBC withdrew or reduced
its support for the restructuring after receiving the September NVR.

II. A Quick Look Back

7 A brief review of the relationship between the Winalta Group, HSBC and Deloitte & Touche Inc. is useful to better
appreciate some of the dynamics at play in this application.

8 The Winalta Group's operations and assets are located in Alberta, except for a small holding in Saskatchewan.
Its head office is in Edmonton.

9  In November 2009, HSBC entered into a forbearance agreement with the Winalta Group, which owed it in excess
of $47 million (the "Forbearance Agreement"). The Winalta Group agreed to Deloitte & Touche Inc. being retained
as HSBC's private monitor, commonly called a "look see" consultant. The Winalta group also agreed to give HSBC a
consent receivership order that could be filed with no strings attached.

10 The Winalta Group was not a party to the private monitor agreement between HSBC and Deloitte & Touche
Inc., although it was responsible for payment of the private monitor's fees pursuant to the security held by HSBC. It was
aware that the private monitor agreement provided for a six percent flat "administration fee" that would be charged by
Deloitte & Touche Inc. in lieu of "customary disbursements such as postage, telephone, faxes, and routine photocopying."
Charges for "reasonable out of pocket expenses" for travel expenses were not included in the "administration fee."

11 Clearly, HSBC was in the position of power. It agreed to support the Winalta Group's restructuring and to fund
its operations throughout the CCAA process on the following conditions:

(i) the monitor would be Deloitte & Touche Inc. (the Monitor) and a Vancouver partner of that firm, Jervis
Rodriquez, would be the "partner in charge" of the file;

(if) HSBC would be unaffected by the CCAA proceedings;

(iii) the initial order presented to the court for consideration would authorize the Monitor to report to HSBC;
and

(iv) the Winalta's Group's indebtedness to HSBC would be retired by October 30, 2010.
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12 On April 26, 2010, the initial order was granted as the Winalta Group and HSBC had planned (Initial Order).

13 HSBC continued to provide operating and overdraft facilities to the Winalta Group during the CCAA4 process, as
outlined in the Initial Order, which also provided that the Monitor could report to HSBC on certain matters, the details
of which are discussed in the context of the Winalta Group's allegation that the Monitor breached its fiduciary duties.

14  The Winalta Group did not seek DIP financing. Its quest for takeout financing to meet the October 30, 2010 cutoff
imposed by HSBC was frustrated when HSBC refused to fund the costs associated with obtaining replacement financing
without a three million dollar guarantee. A stakeholder came to the rescue. The Winalta Group is of the view that HSBC's
refusal to pay the costs is directly attributable to the Monitor's actions in connection with the September NVR.

15  There is nothing in the evidence or the submissions made at the hearing of this application that hints at a strained
relationship between the Winalta Group and the Monitor before the Winalta Group learned when it examined a Deloitte
& Touche Inc. partner in the context of this application that the Monitor had provided HSBC with the September NVR.

16 The Monitor's interim accounts were sent at regular intervals. They described activities typical of a monitor in
a CCAA restructuring, including intense activity in the early phases tapering off as the process unfolded, with a spike
around the time of the claims bar date and creditors' meeting. There is no suggestion that the Winalta Group voiced
concern about the Monitor's interim accounts. Up until the present application, it seems to have been squarely focused
on the goal of obtaining a positive creditor vote and paying its debt to HSBC by the cutoff date.

17 In its twentieth report to the court, the Monitor stated that its Fee is for services rendered in response to "the
required and necessary duties of the Monitor hereunder, and are reasonable in the circumstances."

III. Analysis
A. Proper Charges

1. General Principles

18  There s a scarcity of judicial commentary relating specifically to the fees of court-appointed monitors, which likely
is attributable to the limited number of opposed applications for passing of their accounts.

19  Intheir article "A Cost-Benefit Analysis: Examining Professional Fees in CCAA4 Proceedings," the authors discuss
their (qualified) survey of insolvency practitioners, stating at p. 168:

Several answers noted the court's tendency has been to "rubber stamp" professional fees in non-contentious cases.
This lack of judicial scrutiny was concerning to some participants, who stated that an increased degree of oversight
would be helpful to ensure the legitimacy of the work completed and fees charged.

20 Atpp. 146-147, they review certain cases addressing CCAA monitors' fees. Most of these cases, rather than focussing
on general considerations in determining what constitutes a monitor's "reasonable fee," deal with specific concerns about
professional fees, such as: '

(1) approval of Canadian and American counsel fees in a cross-border insolvency (Muscletech Research &
Development Inc., Re (2007), 30 C.B.R. (5th) 59 (Ont. S.C.J. [Commercial List]); or

(ii) approval of "special" or "premium fees" for an administrator under a CCAA plan of arrangement
(Confederation Financial Services (Canada) Ltd. v. Confederation Treasury Services Ltd. (2003),40 C.B.R. (4th)
10 (Ont. S.C.J.)).

21  In Community Pork Ventures Inc. v. Canadian Imperial Bank of Commerce, 2005 SKQB 24 (Sask. Q.B.) at para.
10, {2005), 8 C.B.R. (5th) 34 (Sask. Q.B.), Kyle J. commented in the context of opposed applications to extend a stay
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under the CCAA on the significant amount of anticipated professional fees, noting that: "... the court must be on guard
against any course of action which would render the process futile."

22 On a different application in the same proceeding (2005 SKQB 252 (Sask. Q.B.) ), Kyle J. reiterated a concern
about the burgeoning professional fees (at para.5), saying that they might "sink the company's chances of survival." He
also was critical (at paras. 11-12) of the monitor's "excellent though useless" report, its practices of recording minimum
half-hour blocks of time and billing for discussions with junior staff. The final criticism (para. 15) was that the monitor's
fees were offside the local practice.

23 In Triton Tubular Components Corp., Re (2006), 20 C.B.R. (5th) 278 (Ont. S.C.J. [Commercial List]) at para.
83, additional reasons at2006 CarswellOnt 2968 (Ont. S.C.J. [Commercial List]) , Madam Justice Mesbur's criteria in
scrutinizing the propriety of a monitor's counsel's fee was that which "...one would expect from a resistant client."

24  Given the paucity of judicial commentary on the fees of CCAA monitors generally, guidance often is sought from
analogous case law dealing with the fees of receivers and trustees in bankruptcy.

25 One of the cases most often cited is Belyea v. Federal Business Development Bank (1983), 46 C.B.R. (N.8.) 244 (N.B.
C.A.)atparas. 3and 9, (1983), 44 N.B.R. (2d) 248 (N.B. C.A.), which set out the following principles and considerations
that apply in assessing a receiver's fees:

...The governing principle appears to be that the compensation allowed a receiver should be measured by the fair
and reasonable value of his services and while sufficient fees should be paid to induce competent persons to serve as
receivers, receiverships should be administered as economically as reasonably possible. Thus, allowances for services
performed must be just, but nevertheless moderate rather than generous ...

...The considerations applicable in determining the reasonable remuneration to be paid to a receiver should, in my
opinion, include the nature, extent and value of the assets handled, the complications and difficulties encountered,
the degree of assistance provided by the company, its officers or its employees, the time spent, the receiver's
knowledge, experience and skill, the diligence and thoroughness displayed, the responsibilities assumed, the results
of the receiver's efforts, and the cost of comparable services when performed in a prudent and economical manner.

26 In Agristar Inc., Re, 2005 ABQB 431, 12 C.B.R. (5th) 1 (Alta. Q.B.), Hart J. applied the factors articulated in
Belyea in determining the fairness of the fees charged by a CCA4 A4 monitor which had been replaced part way through the
proceedings. In that case, the court had the benefit of the replacement monitor's accounts to use as a direct comparator.

27 Referee Funduk in Northiand Bank v. G.I. C. Industries Ltd. (1986), 60 C.B.R. (IN.5.) 217, 73 A R. 372 (Alta. Master)
refused (at para. 18) to place a receiver's account under a microscope and to engage in a minute examination of its work.
He opined (at para. 35) that: "... parties should not expect to get the services of a chartered accountant at a cheap rate,"
citing Prairie Palace Motel Ltd. v. Carlson {1980), 35 C.B.R. (N.5.) 312 (Sask. Q.B.) and Peat Marwick Ltd. v. Farmstart
(1983), 51 C.B.R. (N.8.) 127 (Sask. Q.B.) in support.

28  In Hess, Re (1977}, 23 C.B.R. (N.S.} 215 (Ont. S.C.), Henry J. considered the following factors in taxing a trustee
in bankruptcy's accounts:

(a) allowing the trustee a fair compensation for his services;
(b) preventing unjustifiable payments for fees to the detriment of the estate and the creditors; and
(c) encouraging efficient, conscientious administration of the estate.

29 Similar to the caution given in Northiand Bank, Henry J. warned consumers (at para. 11) that: "...it should be
borne in mind that the labourer is worthy of his hire. The creditors and the public are entitled to the best services from
professional trustees and must expect to pay for them."
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30  In my view, the appropriate focus on an application to approve a CCA4 monitor's fees is no different than that
in a receivership or bankruptcy. The question is whether the fees are fair and reasonable in all of the circumstances. The
concerns are ensuring that the monitor is fairly compensated while safeguarding the efficiency and integrity of the CCA4
process. As with any inquiry, the evidence proffered will be important in making those determinations.

31  The Monitor in the present case takes the position that the Winalta Group has failed to present cogent evidence
to show that the Fee is neither fair nor reasonable. In essence, it asks that the court apply a presumption of regularity.

32 Iam not aware of any reported authority supporting the proposition that there is a presumption of regularity that
applies to a monitor's fees. This application is no different than any other. The applicant, here the Monitor, bears the
onus of making out its case. A bald assertion by the Monitor that the Fee is reasonable does not necessarily make it so.
The Monitor must provide the court with cogent evidence on which the court can base its assessment of whether the Fee
is fair and reasonable in all of the circumstances.

2. Non-Partner Services

33 The Feeincludes charges for eighteen support staff, a number which the Winalta Group wryly notes equals that of its
own staff complement. The support staff involved included those in clerical, website maintenance, analysis, managerial
and senior management positions, with (discounted) hourly billing rates ranging from $65.89 per hour (clerical services)
to $460.79 per hour (senior management services).

34 The Winalta Group urges that the (discounted) hourly rate of $588.00 charged by the two partners, Messrs. Jervis
and Keeble, should have included any work performed by support staff, as is the typical billing practice for lawyers.

(a) Clerical, administrative, and IT staff

35 In Peat, Marwick Ltd. at para. 9, Vancise J. ruled that the charges for secretarial and clerical staff should properly
form part of the firm's overhead and, therefore, should not be included in the account for professional services.

36  Referee Funduk in Northland Bank refused to follow that aspect of the Peat, Marwick Ltd. decision as it rested
on what he referred to as an "erroneous presumption" that chartered accountants necessarily employ the same billing
format as lawyers. Referee Funduk found that the receiver in that case had used the standard billing format for chartered
accountants, in which support staff were charged separately. He expressed the view (at para. 30) that it is wrong to
compare a chartered accountant's hourly charges to those of a lawyer and to conclude that there is enough profit in the
accountant's charges so that work undertaken by staff should not be charged separately. He said that the two operations
are not the same and the inquiry should focus on the standard billing format and practice of the profession in question.

37  The Alberta Court of Appeal weighed in on the topic in Columbia Trust Co. v. Coopers & Lybrand Ltd. (1986),
76 A.R. 303 (Alta. C.A.), Stevenson J.A. stating at para. 8:

... the propriety of charges for secretarial and accounting services must be reviewed to determine if they are properly
an "overhead" component that should be or was included or absorbed within the hourly fee charged by some of
the professionals who rendered services. The Court, moreover, must be satisfied that the services were reasonably
necessary having regard to the amounts involved.

38  In the result, the court in Columbia Trust Company elected not to make an arbitrary award but rather to return
the matter for "the application of proper principles."

39  In Bank of Montreal v. Nican Trading Co. (1990), 78 C.B.R. (N.S.) 85 (B.C. C.A)), at 93, (1990}, 43 B.C.L.R. (2d)
315 (B.C. C.A)), the British Columbia Court of Appeal found that, having regard to the evidence in that case, it was
appropriate for the receiver to have charged separately for the secretarial and support staff. Taggart J.A., for the court,
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observed that Columbia Trust qualified but did not overrule Northland Bank as the Alberta Court of Appeal simply
referred the matter back for review to ensure there was no duplication.

40  The law is no different as it concerns a CCAA monitor. While the court should avoid microscopic examination of
the Monitor's work, the Columbia Trust requirements nevertheless apply. To a degree, I concur with Referee Funduk's
observation in Northland Bank that the appropriate comparator of a monitor's charges is not the legal profession, as the
Winalta Group urges. While mindful that insolvency professionals typically have a chartered accountant's designation,
I do not agree with Referee Funduk that the standard billing format for chartered accountants is necessarily the correct
comparator. The billing practices for chartered accounts engaged in non-insolvency work may, for a host of reasons,
be based on different considerations. What matters is the standard billing practice in the Monitor's own specialized
profession - that of the insolvency practitioner.

41  In the present case, the Initial Order specified that: "[t]he Monitor, counsel to the Monitor and counsel to the
Applicants shall be paid their reasonable fees and disbursements, in each case at their standard rates and charges, by the
Applicants as part of the costs of these proceedings." I interpret this to mean the Monitor's standard rates and charges
applied in its insolvency practice.

42  Concerning the charges-for IT staff, the law required the Monitor to maintain a website (Companies' Creditors
Arrangement Regulation, SOR/2009-219, s. 7). However, that does not derogate from the Monitor's burden to establish
that the service should be a permissible separate charge. Practically, the evidence in this regard should say whether the
partners' hourly billing rates have been adjusted specifically to address the legislated requirement to maintain a website.

43  The Monitor has not met the evidentiary burden required of it. It must adduce sufficient evidence to show that in its
insolvency practice its industry standard is to charge out secretarial, administrative and IT staff separately rather than to
include or absorb those charges as part of the hourly fee charged by the professional staff. If that is its standard practice,
it must show that the rates charged were its standard (or discounted) rates. It must also establish that the services were
reasonably necessary having regard to the amounts involved.

44  The Monitor is to present affidavit evidence within the next 60 days to address the issues discussed, failing which .
the charges will be disallowed. This material will be prepared at the Monitor's own cost and the costs of any further
application will be addressed at the appropriate time.

(b) Professional staff (non-partner)

45 The Winalta Group contends that there was a duplication of work by non-partner professional staff and that
inadequate billing information has been provided. It points to certain entries that are terse, non-specific descriptions
of services.

46  Like Hall J. in Hickman Equipment (1985) Ltd., Re {2002), 34 C.B.R. (4th) 203 (Nfld. T.D.) at para. 20, (2002),
214 Nfld. & P.E.L.R. 126 (Nfld. T.D.), I consider many of the descriptions of services in the Monitor's accounts to be
"singularly laconic." The party responsible for paying a monitor's bill is entitled to more. That said, I find the Winalta
Group's suggestion of punishing the Monitor for this infraction by reducing the Fee to be unduly harsh.

47  Despite the cursory nature of certain entries, the work of the Monitor's subordinate professional staff appears to
have been appropriate and in furtherance of the ultimate goal of restructuring the Winalta Group's affairs. There seems
to be nothing blatantly untoward or unusual about the work undertaken by these individuals.

48 Engaging less senior professionals and other subordinate staff to report to and discuss their findings with more senior
professionals is not unusual and does not "constitute any type of double teaming of a nature that would be obviously
inappropriate" (Hickman Equipment (1985) Ltd. at para. 26).
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49 Consideration of the factors articulated in Belyea supports the finding that it was acceptable for the Monitor
to engage less senior professional staff. In my view, it is relevant that the CCAA proceedings moved quickly; the
restructuring involved multiple entities, including a publically traded parent; liabilities far outweighed asset values; an
intensive sales campaign was initiated to shed redundant asset; and there were numerous claims and disallowances (all
but one of which was resolved without the need for court intervention).

50 Thereis no evidence suggesting that the Monitor's non-partner professional staff was anything but knowledgeable,
thorough and diligent, or that their services were excessive, duplicative or unnecessary. While there may have been some
degree of professional overlap with the partners, given typical reporting structures, that is facially neither unusual nor
inappropriate. The result achieved was positive - a 100 percent vote in favour of the plan of arrangement.

51 I am mindful that the Winalta Group was a co-operative debtor.
3. Duplication of work by partners

52 The Winalta Group also contends that there was duplication of work by two of Deloitte & Touche Inc.'s partners,
Messrs. Keeble and Rodriquez.

53 HSBC held a figurative Sword of Damocles over the Winalta Group's head before and during the CCAA4
proceedings. Many concessions were made by the Winalta Group, including its agreement to Mr. Rodriguez being
the partner "in charge" for the Monitor, despite his residence being in Vancouver while the Winalta Group's assets
and operations were located in Alberta and Saskatchewan. Freed from HSBC's control, the Winalta Group belatedly
questions Mr. Rodriguez's general involvement.

54 Itisundisputed that Mr. Keeble was the Monitor's "hands on" partner. Mr. Rodriquez, who was familiar to HSBC's
special credits branch located in Vancouver, doubtless performed many useful tasks, but as the known entity and more
experienced partner, his main raison d'étre was to liaise with and provide comfort to HSBC.

55 Both Messrs. Rodriquez and Keeble signed (and presumably carefully prepared or, at a minimum, carefully
considered) all twenty of the Monitor's reports to the court. Report preparation underwent three stages. The initial drafts
were prepared by the Winalta Group (at the Monitor's request). Next, a review was conducted by one or two of the
Monitor's managers. Finally, the reports were delivered to Messrs. Rodriquez and Keeble.

56  The Monitor's accounts do not specify what portion of the fees charged for Mr. Rodfiquez ($127,000.00) and for
Mr. Keeble ($209,992.00) relates solely to report preparation. Similarly, the Monitor's accounts do not aid in determining
if there was any other duplication of work by the two partners.

57 The Winalta Group is entitled to know exactly what it is paying for. That said, it thoroughly questioned the Monitor
about the respective roles of Messrs. Rodriquez and Keeble. No evidence was presented to show that there was, in fact,
any duplication or that any of the work that they undertook was unreasonable. These charges, therefore, are approved.

4. The administration charge

58  The Winalta Group contends that the Monitor's $50,000.00 administration charge (calculated as six percent of
all accounts) in lieu of "customary disbursements" is an unfair "upcharge" with no correlation to reality. In response,
The Monitor submits that the Winalta Group implicitly agreed to the administration charge. It further argues that the
Winalta Group bears the onus of showing that this charge is offside current industry practice. '

59  The Monitor did not inform the Winalta Group of its intention to charge on the same basis as it had billed HSBC.
It simply picked up as the CCAA4 monitor where it had left off as HSBC's private monitor. The Monitor points to the
Forbearance Agreement, which referred to the administration fee in the Monitor's retainer letter with HSBC as some
evidence of the Winalta Group's knowledge and implicit agreement to pay any administration charge in the CCAA.

7
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60 Under the terms of HSBC's security, the Winalta Group was liable for the charges of the private monitor. However,
it was not a party to the agreement between Deloitte & Touche Inc. and HSBC. In any event, there is no basis for
imputing any agreement on the part of the Winalta Group to pay the administration charge in the context of Deloitte
& Touche Inc.'s work as CCAA4 Monitor. Even if it were otherwise, I am far from satisfied that such charges are fair
and reasonable in all of the circumstances.

61 A "disbursement" is defined as "the payment of money from a fund" or "a payment, especially one made by a
solicitor to a third party and then claimed back from the client" (Oxford Dictionaries Online).

62 The administration charge may be more or less than the Monitor's actual disbursements. While it may be convenient
for the Monitor to apply a flat percentage charge rather than keep track of disbursements, that does not mean that it
is fair and reasonable. Indeed, even if a CCAA debtor expressly agreed to the administration charge, such agreement
and the circumstances in which it was made simply are factors that the court should consider in determining whether the
administrative charge is fair and reasonable in all of the circumstances.

63 The Monitor has failed to establish that the administration charge is fair and reasonable in all of the circumstances.
The Monitor shall issue an account to the Winalta Group for actual disbursements incurred within 60 days. Whether
the Winalta Group will be pleasantly surprised or disappointed will then be seen.

64  The disbursement account will be prepared at the Monitor's own cost.
5. Mathematical errors

65  The parties have resolved the alleged mathematical errors.

6. Internal quality reviews

66 At the hearing of this matter, the Monitor quite properly conceded that the $10,000.00 charged for internal quality
reviews should be deducted from its Fees.

B. Breach of Fiduciary DutylConflict of Interest

67 A monitor appointed under the CCAA is an officer of the court who is required to perform the obligations mandated
by the court and under the common Jaw. A monitor owes a fiduciary duty to the stakeholders; is required to account
to the court; is to act independently; and must treat all parties reasonably and fairly, including creditors, the debtor and
its shareholders.

68 Kevin P. McElcheran describes the monitor's role in the following terms in Commercial Insolvency in Canada
(Markham, Ont.: LexisNexis Butterworths, 2005) at p. 236:

The monitor is an officer of the court. It is the court's eyes and ears with a mandate to assist the court in its
supervisory role. The monitor is not an advocate for the debtor company or any party in the CCAA process. It has
a duty to evaluate the activities of the debtor company and comment independently on such actions in any report
to the court and the creditors.

69 The Winalta Group contends that the Monitor breached its fiduciary duty (and implicitly placed itself in a
conflict of interest position) by providing HSBC with the September NVR without its knowledge or consent. The onus
of establishing the allegation of breach of fiduciary duty lies with the Winalta Group.

70  The September NVR was sent to HSBC via e-mail. It included a summary of the Monitor's analysis and backup
spreadsheets for the following two scenarios:

(1) the bank appoints a receiver for all companies on September 7, 2010;

W tlawNext canaps Copyright @ Thomson Reuters Canada Limited or its licensors (excluding individual court documents). Al rights reserved. 8



Winalta Inc., Re, 2011 ABQB 399, 2011 CarswellAlta 2237
2011 ABQB 399, 2011 CarswellAlta 2237, [2011] A.J. No. 1341, [2012] AW.L.D. 737...

(2) the bank supports the company through the CCAA4 and is paid out on October 31, 2010 through a
refinancing of the assets of Qilfield and Carriers. .

The author of the e-mail asked the recipient to confirm his availability to discuss the scenarios with Messrs. Rodriquez
and Keeble the next day.

71  Mr. Keeble's responses to questioning, filed March 18, 2011, reference three other reports from the Monitor to
HSBC dated June 7, August 12, and August 18, 2010, all of which discussed the estimated value of HSBC's security
in various scenarios (Other NVRs). The Winalta Group neither complained of nor referred to the Other NVRs in its
evidence or submissions. In the absence of any complaint and evidence, the sole focus of this inquiry is on the September
NVR.

72 The Winalta Group's complaints concerning the September NVR are that it was prepared and issued without its
knowledge and it lead to HSBC's refusal to fund its takeout financing costs. Articulated in the language used to describe
a CCA A monitor's duties, the Winalta Group is saying that the Monitor favoured HSBC (placing it in an advantageous
position over other creditors) and failed to avoid an actual or perceived conflict of interest.

73 Accusations of bias and breach of fiduciary duty can harm the public's confidence in the insolvency system and, if
unfounded, the insolvency practitioner's good name. A careful investigation into allegations of misconduct is, therefore,
essential. The process should entail the following steps:

1. A review of the monitor's duties and powers as defined by the CCAA and court orders relevant to the
allegation.

2. An assessment of the monitor's actions in the contextual framework of the relevant provisions of the CCAA4
and court orders.

3. If the monitor failed to discharge its duties or exceeded its powers, the court should then:

(a) determine if damage is attributable to the monitor's conduct, including damage to the integrity of the
insolvency system; and

(b) ascertain the appropriate fee reduction (bearing in mind that other bodies are charged with the
responsibility of ethical concerns arising from a CCAA monitor's conduct).

Step 1: Reviewing the monitor's duties and powers as defined by the CCAA and court orders relevant to the allegation
(a) The monitor's fiduciary and ethical duties
74  Section 25 of the CCAA provides that:

25. In exercising any of his or her powers in performing any of his or her duties and functions, the monitor must
act honestly and in good faith and comply with the Code of Ethics referred to in section 13.5 of the Bankruptcy
and Insolvency Act.

75  Section 13.5 of the Bankruptcy and Insolvency Act, 1985 R.S.C. 1985, c. B-3 ("BIA") provides that a trustee shall
comply with the prescribed Code of Ethics. The Code of Ethics is found in Rules 34 to 53 of the Bankruptcy and Insolvency
General Rules, C.R.C., c. 368 under the B/A4. These Rules provide in part that:

(a) Every trustee shall maintain the high standards of ethics that are central to the maintenance of public trust
and confidence in administration of the Act (Rule 34).
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(b) Trustees shall be honest and impartial and shall provide interested parties with full and accurate information
as required by the Act with respect to the professional engagements of the trustees (Rule 39).

(c) Trustees who are acting with respect to any professional engagement shall avoid any influence, interest
or relationship that impairs, or appears in the opinion of an informed person to impair, their professional
judgment (Rule 44).

76  Inaddition, CCAA monitors are subject to the ethical standards imposed on them by their governing professional
bodies.

77 A recurring theme found in the case law is that the monitor's duty is to ensure that no creditor has an advantage
over another (see Siscoe & Savoie v. Royal Bank (1994), 29 C.B.R. (3d) 1 (N.B. C.A)), at 8; Laidlaw Inc., Re (2002),
34 C.B.R. (4th) 72 (Ont. S.C.J. [Commercial List]) at para. 2; United Used Auto & Truck Parts Ltd., Re (1999}, 12
C.B.R. (4th) 144 (B.C. S.C. [In Chambers]) at para. 20; and 843504 Alberta Lid., Re, 2003 ABQB 1015 (Alta. Q.B.) at
para. 19, 843504 Alberta Ltd., Re (2003), 351 A.R. 222 (Alta. Q.B.)). The following observations made by Farley J. in
Confederation Treasury Services Ltd., Re (1995), 37 C.B.R. (3d) 237 (Ont. Bktcy.), at 247 about a bankruptcy trustee's
duty of impartiality resonate:

The appointment is not a franchise to make money (although a trustee should be rewarded for its efforts on behalf
of the estate) nor to favour one party or one side. The trustee is an impartial officer of the Court; woe be to it if it
does not act impartially towards the creditors of the estate.

78  In his article, Conflicts of Interest and the Insolvency Practitioner: Keeping up Appearances (1996) 40 C.B.R. (3d)
56, Eric O. Peterson tackles the issue of conflict of interest in circumstances where an insolvency practitioner wears two
hats. At p. 74, he states:

... The duties of a CCAA monitor are defined by standard terms in the court order, and are typically owed to the
court, the creditors and the debtor company. Therefore, a private monitor or receiver would have a potential conflict
of interest in accepting an engagement as CCA 4 monitor of the same debtor. The engagements are at cross purposes.

79  Mr. Peterson cautions (at p. 75) that even if an experienced business person consents to the insolvency practitioner
wearing two hats, the insolvency practitioner should bear in mind Mr. Justice Benjamin Cardozo's statement that a
fiduciary must be held to something stricter than the morals of the marketplace.

80  Not surprisingly, there may be heightened sensitivity about the work of a CCA A4 monitor who has chosen to wear
two hats. Unfounded accusations may be made due to an honestly held suspicion about where the monitor's loyalties
lie rather than out of spite or malice.

81 Common sense dictates that CCAA monitors should conduct their affairs in an open and transparent fashion in all
of their dealings with the debtor and the creditors alike. The reason is simple. Transparency promotes public confidence
and mitigates against unfounded allegations of bias. Secrecy breeds suspicion.

82  Public confidence in the insolvency system is dependent on it being fair, just and accessible. Bias, whether perceived
or actual, undermines the public's faith in the system. In order to safeguard against that risk, a CCAA4 monitor must act
with professional neutrality, and scrupulously avoid placing itself in a position of potential or actual conflict of interest.

(b) The Monitor's legislated and court ordered duties

83  One of a monitor's functions is to serve as a conduit of information for the creditors. This did not, however, give
the Monitor here carte blanche to conduct the analysis in the September NVR and issue it to HSBC. Such authority must
be found in the CCAA or the court orders made in the proceeding.
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84  Subsections 23(h) and (i) of the CCAA deal with the monitor's duty to report to the court. Subsection 23(h) requires
the monitor to promptly advise the court if it is of the opinion that it would be more beneficial to the creditors if B/A4
proceedings were taken. Section 23(i) requires the monitor to advise the court on the reasonableness and fairness of any
compromise or arrangement that is proposed between the debtor and its creditors. Typically, this report is shared with
the creditors just before or at the creditors’ meeting to vote on the proposed compromise or arrangement.

85  The provisions in the Initial Order describing the Monitor's reporting functions are central to this inquiry. They
must be read contextually.

86 HSBC was an unaffected creditor that continued to provide financing to the Winalta Group by an operating line
of credit and overdraft facility. There was no DIP financing as HSBC was, in effect, the interim financier. Clause 22 of
the Initial Order speaks to HSBC's role as a financier during the CCAA process.

87  Clause 28(d) of the Initial Order reads, in part, as follows:

28. The Monitor, in addition to its prescribed rights and obligations under the CCAA, is hereby directed and
empowered to:

(d) advise the Applicants in their preparation of the Applicant's cash flow statements and reporting required
by HSBC or any DIP lender, which information shall be reviewed with the Monitor and delivered to HSBC
or any DIP lender and its counsel on a periodic basis, but not less than weekly, or as otherwise agreed to by
HSBC and any DIP lender.

[Emphasis added.]
88  Clause 30 of the Initial Order states:

The Monitor shall provide HSBC and any other creditor of the Applicants' and any DIP Lender with information
provided by the Applicants in response to reasonable requests for information made in writing by such creditor
addressed to the Monitor. The Monitor shall not have any responsibility or liability with respect to the information
disseminated by it pursuant to this paragraph. In the case of information that the Monitor has been advised by the
Applicants is confidential, the Monitor shall not provide such information to creditors unless otherwise directed by
the Court or on such terms as the Monitor and the Applicants may agree. [Emphasis added.]

89  The Monitor's capacity to report to HSBC was limited to the parameters of these provisions.
Step 2: Assessing the Monitor's actions
(a) Principles of interpretation

90  The interpretation of clauses 28(d) and 30 of the Initial Order lies at the heart of this stage of the analysis. Before
undertaking that task, it is helpful to review the principles governing interpretation of the CCA4 and CCAA orders.

91 In Smoky River Coal Ltd., Re, 2001 ABCA 209, 299 A.R. 125 (Alta. C.A.), the Alberta Court of Appeal cautioned
that as CCAA orders become the roadmap for the proceedings, they must be drafted with clarity and precision, and the
purpose of the legislation must be kept at the forefront in both drafting and interpreting CCAA orders (at para. 16).

92  The issue in Smoky River Coal Ltd. was the scope of a provision in an order that did not define a post-petition
trade creditor's charge. The court stressed (at para. 17) the importance of clearly defining the scope of charges created by
the order. Since the parties had failed to do so, the court balanced the parties' interests, presuming that creditors would
understand the purpose of the CCAA and would expect that the disputed charge would be interpreted to accord with the
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commercial reality that the debtor would be operating in its ordinary course. In the circumstances, the court interpreted
that requirement on "commercially reasonable terms" (at para. 19).

93  The provision at issue in Afton Food Group Ltd., Re (2006}, 21 C.B.R. (5th) 102, 18 B.L.R. (4th) 34 (Ont. S.C.J.)
was the scope of a director's and officers' indemnification. At para. 23, Spies J. ruled that the Smoky River Coal Lid.
considerations (a liberal interpretation, consideration of the purpose of the CCA A, the attempt to balance the parties'
interests, and a commercially reasonable interpretation) apply only if the provision is ambiguous, or if there is a gap or
omission. In all other circumstances, the court should:

(i) assume that the parties carefully drafted the terms of the order;

(ii) assume that the terms of the order reflect the parties' agreement within the parameters imposed by the court,
and that such agreement was codified in the order and approved by the court; and

(iif) interpret a clear and unambiguous provision in accordance with its plain meaning.

94  The different approaches employed by the courts in Smoky River Coal Ltd. and Afton Food Group Ltd. are easily
reconciled given the degree of ambiguity in and the nature of the provisions being interpreted in each case.

95  In my view, the interpretation of CCAA orders requires a case-specific and contextual approach. In interpreting
CCAA orders, the court should consider the objects of the CCAA, recognizing that the importance of the objects will
vary with the circumstances of the case at bar. Other considerations include the degree of clarity of the provision, its
nature, and its consequences for affected parties.

96 I adopt the reasoning in Afton Food Group Lid. that the words of the provision should be given their plain and
ordinary meaning, that the court is entitled to assume that the terms of orders [granted as presented] reflect negotiated
agreements, and that the terms were crafted carefully. I add to this that the provision being interpreted should be read
in the context of the order as a whole, not in isolation.

97 The modern approach to statutory analysis was summarized as follows by Elmer A. Driedger in his text, The
Construction of Statutes, 2d ed.(Toronto: Butterworths, 1983) at p. 87, as cited in many cases, including Bell ExpressVu
Ltd. Partnership v. Rex, 2002 SCC 42,1{2002] 2 §.C.R. 559 (S.C.C.) at para. 26:

Today there is only one principle or approach, namely, the words of an Act are to be read in their entire context
and in their grammatical and ordinary sense harmoniously with the scheme of the Act, the object of the Act, and
the intention of Parliament.

(b) Interpreting the relevant provisions of the Initial Order and the CCAA

98 The object of the CCAA is to enable insolvent companies to carry on business in the ordinary course or to otherwise
deal with their assets so that a plan of arrangement or compromise can be prepared, filed and considered by their creditors
and the court. While this object does not play as significant a role in interpreting clauses 28(d) and 30 of the Initial Order
as it might in other cases, nevertheless it is relevant.

99 Section 23 of the CCAA sets out certain reporting requirements for a court- appointed monitor. None of these
authorized the Monitor in this case to provide HSBC with the analysis contained in the September NVR, without the
knowledge and consent of the Winalta Group or the court.

100  Clause 28(d) of the Initial Order empowers and obliges the Monitor to give advice to the Winalta Group about
its preparation of cash flow statements and reports required of it by HSBC or any DIP lender. It is clear from the plain
and ordinary language of the provision that it applies to instances where the Winalta Group reports to HSBC. It is the
Winalta Group's job to do the reporting. The Monitor's job is to assist the Winalta Group and to review the reports
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before they are delivered to the relevant lender. A contrary finding would render the words "and reviewed with the
Monitor" nonsensical.

101  If there is any ambiguity in clause 28(d), it is about who is to deliver the reports. The use of the word "and" after
the words "shall be reviewed with the Monitor" is open to the interpretation that the Monitor is to deliver the reports.
As nothing turns on that point, I need not decide it.

102 Iam entitled to and do assume that the parties' affected by clause 28(d) carefully crafted that provision and agreed
to its terms. Had they intended the Monitor to undertake the analysis contained in the September NVR and to provide
it to HSBC, they would have said so. Whether such a provision would have been granted is another question altogether.

103  This interpretation is supported by contrasting clause 28(d) with the unambiguous language of clause 30, which
refers to the Monitor providing information to HSBC (given to the Monitor by the Winalta Group and declared by it
to be non-confidential). Unlike clause 28(d), clause 30 absolves the Monitor of responsibility and liability for its acts.
Presumably, the parties would have included similar protection in clause 28(d) if it was intended that the Monitor have
the authority it claims.

104 Interpreting clause 28(d) as referring to reports by the Winalta Group rather than the Monitor also is supported by
reading the Initial Order as a whole. Clause 22 speaks to HSBC continuing to provide operating and overdraft facilities
to the Winalta Group. As HSBS, in effect, is an interim lender, it is logical that the Winalta Group is obliged under the
Initial Order to provide it (and any DIP lender) with cash flow statements and any other required reports on a weekly
basis (after having the information reviewed by the Monitor, presumably for accuracy).

105  Finally, this interpretation is supported by reference to the object of the CCAA, which is to have debtors remain
in and control their business operations throughout the term of the restructuring. The debtor is the party that reports
to its interim lenders.

106 The Monitor's interpretation of clause 28(d) as authorizing it to prepare and deliver the September NVR to HSBC
does not withstand scrutiny. That clause neither expressly nor implicitly authorized the Monitor's conduct in that regard.
If the Monitor had any hesitation about the scope of its authority under this clause (which I am of the clear view it ought
to have had), its obligation was to seek clarification from the court before proceeding as it did.

107 Clause 30 is unambiguous. To a degree, it supports the Monitor's action as its plain and ordinary language
permits the Monitor to release to HSBC (or any DIP lender) information provided by the Winalta Group which it did
not declare to be confidential. The Monitor's notes to the September NVR refer to estimated asset realizations, closing
dates for certain transactions, and accounts receivable. Presumably, the Monitor obtained that information from the
Winalta Group.

108 However, the Monitor's estimate of receivership fees, its various calculations, and its analysis stand on a completely
different footing. By definition, that is not "information provided by the Winalta Group." Clause 30 does not authorize
the Monitor to take information legitimately obtained from the Winalta Group and to use it as the basis for preparing
and issuing the type of analysis contained in the September NVR report. Presumably, this provision (which was granted
as presented) reflects a negotiated agreement and was carefully crafted.

109 The Monitor says that it would have prepared and given any creditor the type of analysis contained in the
September NVR on demand, irrespective of the creditor's stake. That may be so (or not), but it does not mean that it is
authorized or appropriate for it to do so, particularly without the knowledge and consent of the Winalta Group.

110 The Monitor's interpretation of clause 30 as authorizing it to prepare and deliver the September NVR to HSBC fails
to withstand full scrutiny. Clause 30 did not authorize the Monitor to provide anything over and above the information
provided by the Winalta Group. Again, if the Monitor had any hesitation about the scope of its authority under this
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clause (which I am of the clear view it ought to have had), its obligation was to seek clarification from the court before
proceeding as it did.

111 Read contextually, neither the express language nor the spirit of clauses 28(d) and 30 of the Initial Order authorized
the Monitor to issue certain of the information contained in the September NVR. Its authority was limited to relaying
non-confidential raw data obtained from the Winalta Group. HSBC could then have interpreted the data (alone or with
the assistance of another insolvency practitioner).

112 The Monitor was not transparent in its dealings with HSBC surrounding the September NVR.

113 Regrettably, and despite any well intentioned motivation that might be imputed to the Monitor, I find that
theMonitor lost sight of the bright line separating its duties as an impartial court officer and a private consultant to
HSBC when it provided HSBC with the analysis in the September NVR, thereby creating a perception of bias.

114 Incircumstances where the Monitor ought to have been keenly attuned to heightened sensitivity about perceptions
of bias, it should have sought clarification of the reporting provisions in the Initial Order before conducting the analysis
in the September NVR and issuing it to HSBC. The Monitor failed to recognize the need to do so. Instead, it elected to
rely on an unsustainable interpretation of clauses 28(d) and 30 of the Initial Order.

Step 3
(a) Determining if damage is attributable to the Monitor's conduct, including damage to the integrity of the insolvency system

115 HSBC's refusal to fund the Winalta Group's costs for procuring takeout financing appears to have fallen on
the heels of it receiving the September NVR. Whether that was a mere coincidence or not has not been established by
the Winalta Group.

116  No authority was cited for the proposition that the court is entitled to reduce a court-appointed monitor's fees
on a basis "akin to punitive damages." However, Sally Creek Environs Corp., Re, 2010 ONCA 312, 67 C.B.R. (5th) 161
(Ont. C.A)) is informative, although distinguishable on its facts.

117  Murphy concerned the reduction of a trustee in bankruptcy's fees for misconduct where the relationship between the
trustee and largest unsecured creditor had spoiled. The trustee rationalized acting without the approval of two inspectors
he considered to be the "handmaidens” of the largest unsecured creditor. At times, the trustee acted contrary to the
inspectors' express wishes. Concluding that the trustee had sided against it, the creditor complained to various regulatory
bodies, alleging serious wrongdoing and mismanagement by the trustee.

118 On taxation, the registrar found the trustee guilty of 15 acts of misconduct ranging from multiple breaches of
statutory duties to lying to regulatory bodies about the conduct of the estate. The registrar reduced the trustee's fees from
$240,000.00 to $1.00 and disallowed or reduced many disbursements. The registrar's decision was appealed to Ontario's
Superior Court of Justice and, in turn, to the Ontario Court of Appeal, which directed (at para. 125) that in preventing
unjustifiable payments, the court should begin by considering discrete deductions for misconduct that cost the estate
quantifiable amounts. The court also directed (at para. 126) that the court should consider the degree and extent of the
misconduct, and its effect on the estate, the affected creditors, and the integrity of the bankruptcy process in general.

119  These directives apply equally to a court-appointed CCAA monitor.

120 In the present case, there is no quantifiable loss, nor is there evidence of damage to the estate. However, the
Monitor's failure to scrupulously avoid a conflict of interest negatively impacts the integrity of the insolvency system.

(b) Ascertaining the appropriate fee reduction

fawvNext.canrta Copyright ® Thomson Reuters Canada Limited or its ficensors texcluding individual court docurments). Alf rights reserved. 4



Winalta Inc., Re, 2011 ABQB 399, 2011 CarsweliAlta 2237
2011 ABQB 399, 2011 CarswellAlta 2237, [2011] A.J. No. 1341, [2012] AW.L.D. 737...

121  Thereis very little guidance on how the court is to assess an appropriate fee reduction where there is no quantifiable
loss (Nelson, Re (2006), 24 C.B.R. (5th) 40 (Ont. S.C.J. [Commercial List]) at para. 31 (Ont. S.C.J.)).

122 Reducing a court-appointed officet’s fee is not intended to be punitive, but rather is an expression of the court's
refusal to endorse the misconduct (Murphy at para. 112; Nelson, Re at para. 31).

123 Placing a value on the erosion of the public's confidence is an extremely difficult task, particularly given that the
object of the exercise is not to punish the offending party. Arbitrarily choosing a figure as a means of refusing to endorse
the misconduct is unfair. In the circumstances of this case, I am of the view that the fairer approach is to deprive the
Monitor of any charges associated with its misconduct.

124  Accordingly, the Monitor is to provide affidavit evidence within 60 days particularizing all charges associated with
its-analysis in the September NVR, following which I will determine the appropriate fee reduction. Should the Monitor
fail to provide this information, I will have no alternative but to reduce the Fee otherwise.

IV. Conclusions

125  The onus on this application rested with the Monitor to establish that its Fee was fair and reasonable. It has
fallen short of doing so in a number of respects.

126  The Monitor exceeded it statutory and court ordered authority by conducting the analysis in the September NVR
and providing it to HSBC. The Monitor failed to act with transparency in its dealings with its former client and blurred
the bright line dividing its duties as a court-appointed CCA A monitor and a private monitor.

127  In the result:

(i) The Monitor will be afforded a further opportunity to provide better evidence concerning the separate
charges for clerical, administrative and IT staff, as discussed above, failing which the charges are disallowed.

(i) The Monitor is to provide affidavit evidence within 60 days particularizing all charges associated with the
analysis in the September NVR, failing which I will otherwise reduce the Fee.

(iii) All affidavits will be prepared at the Monitor's own cost, and the costs of any further application will be
addressed at the appropriate time.

(iv) The administration charge is disallowed, and the Monitor will issue an account for actual disbursements
within 60 days.

.+
(v) The $10,000.00 charged for internal quality reviews is to be deducted from the Fee.

(vii) Subject to reductions for work connected with the analysis in the September NVR, charges for (non-
partner and partner) professional services are approved.

(viii) If the parties cannot agree on costs, they may speak to me at the next application or within 120 days,

whichever occurs first.
Order accordingly.
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