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Case Name:

Mirant Canada Energy Marketing Ltd. (Re)

IN THE MATTER OF the Companies' Creditors
Arrangement Act R.S.C. 1985, Chap. C-36, As Amended
AND IN THE MATTER OF Mirant Canada Energy
Marketing, Ltd. and Mirant Canada Energy

Marketing Investments Inc.
[2004] A.J. No. 331
2004 ABQB 218
36 Alta. L.R. (4th) 87
1 C.B.R. (5th) 252
130 A.C.W.S. (3d) 237
2004 CarswellAlta 352
Docket No. 0301 11094
Alberta Court of Queen's Bench
Judicial District of Calgary
Kent J.

Heard: March 10, 2004.
Judgment: filed March 19, 2004.

(32 paras.)

Brian P. O'Leary, Q.C., for Paramount Resources and NGX.

Tristram J. Mallett and Geraldine Teixeira, for Mirant Corporation.

Frank R. Dearlove and Christopher D. Simard, for Mirant Canada Energy Marketing, Ltd. and Mi-
rant Canada Energy Marketing Investments, Inc.

Alan R. Anderson and Cassandra P. Malfair, for Enron Canada.

William L. Severson, for Robert Schaefer.



Page 2

Howard A. Gorman and Paul Nigol, for El Paso and Trans Canada Pipeline.

REASONS FOR JUDGMENT
KENT J.:--
FACTS

1 Mirant Canada Energy Marketing, Ltd. and Mirant Canada Energy Marketing Investments
Inc. ("Mirant Canada") applied for protection under the Companies' Creditors Arrangement Act
(Canada)' ("CCAA") on July 15, 2003. An order (the "Initial Order") was granted on that date.

2 Paragraphs 16(c) and (d) of the Initial Order provide as follows:

(c) all outstanding (both pre and post the date of filing of the Petition) and future
wages, salaries, employee benefits, deferred payments, earned or to be earned,
vacation pay (for continuing employees in the normal course), employee sever-
ance (subject to approval by the Monitor) and retention payments, statutory
deemed trust amounts in favour of the Crown in Right of Canada or of any prov-
ince thereof which were required to be deducted from employee's wages includ-
ing without limitation, amounts in respect of employment insurance, Canada
Pension Plan, income taxes and other like amounts due or accruing due to em-
ployees and present and future directors and the reimbursement of business ex-
penses propetly incurred by employees and present and future directors, and
payments to operate and fund the payroll accounts (including source deductions)
in respect of such employees (the "Employee Obligations"). Sufficient funds to
pay the anticipated Employee Obligations may be placed in trust pursuant to a
formal Trust Indenture by the Applicants, but only with the approval of the Ap-
plicants' shareholders;

(d)  with the consent of the Monitor, all payments, expenses and capital expenditures,
whether incurred before or after the making of this Order, reasonably necessary
for the economic preservation of the Property;

3 Prior to December 15, 2002, Robert Schaefer ("Schaefer") was employed by Mirant Services
LLC in Atlanta, Georgia. In March, 2002, at the request of his employer, Schaefer signed a Reten-
tion Agreement. Under the terms of the Retention Agreement, Schaefer was entitled to an "Award
Amount" of $72,800.00 (U.S.) on each of September 30, 2004 and September 30, 2005 provided
that he was still employed by Mirant Services LLC and was performing in a satisfactory manner.
The Retention Agreement also provided that in the event Schaefer ceased to be employed by Mirant
Services LLC and became employed by another Mirant Group company, the Retention Agreement
"...shall be assigned to that other Mirant company, which shall accept such assignment." The Reten-
tion Agreement was never assigned by Mirant Services LLC to Mirant Canada.

4 Effective December 15, 2002, Schaefer ceased to be employed by Mirant Services LLC and
became employed by Mirant Canada in Calgary. The terms of Schaefer's employment with Mirant
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Canada were governed by a letter agreement dated December 9, 2002 (the "Letter Agreement")
which contained the following statement:

This letter agreement supercedes and replaces any terms of employment, bene-
fits, or entitlements outlined in any and all agreements between you and Mirant
Americas Energy Marketing LP and Mirant Services LLC.

The Letter Agreement provided for severance pay based upon a specified formula in the event that
Schaefer's employment with Mirant Canada was terminated without cause.

5 Schaefer's position with Mirant Canada was Vice-President, Marketing and Development. In
his affidavit sworn November 28, 2003, he deposes that both before and after July 15, 2003, the
date of the Initial Order, he was involved in various activities and transactions pertaining to the fi-
nancial difficulties and CCAA protection of Mirant Canada. He further deposes that Rod Pocza,
President of Mirant Canada, represented to him that the CCAA protection of Mirant Canada would
in no way affect his employment with Mirant Canada. He relied upon those representations in re-
maining in Mirant Canada's employ. Schaefer's employment with Mirant Canada was terminated on
September 2, 2003.

6 Schaefer submitted a claim in the CCAA proceedings for severance pay pursuant to the Letter
Agreement in the amount of $827,755.20 (Cdn.) The amount of that claim was accepted by Price-
waterhouseCoopers (the "Monitor") and Mirant Canada. Schaefer also filed a Proof of Claim for
$145,600.00 (U.S.) pursuant to the Retention Agreement. Schaefer and Mirant Canada have now
agreed on an amount of approximately $73,000.00 (U.S.) in respect of that Retention Agreement.

7 The Monitor's eleventh report dated March 8, 2004 says that Mirant Canada had paid sever-
ance to three other employees. The payment to two were amounts determined to be in accordance
with Mirant Canada's usual severance guidelines. The amount paid to the third was less than the
guideline amount but was an amount agreed to by the employee. The Monitor further says that the
guideline amounts would not apply to Schaefer in any event because his severance entitlement was
determined pursuant to the Letter Agreement. In a letter attached to the eleventh report, the Monitor
says that in deciding whether or not to approve severance pay it based its decision "...principally on
the effect which, in its view, non-payment of severance amounts would have upon other employees,
and to a lesser extent upon the magnitude of the payments." The only amount which the Monitor
approved for payment to Mr. Schaefer was statutory severance of $18,184.62, being the equivalent
of four weeks' pay. The Monitor proposed immediate payment of a compromise amount. Mr.
Schaefer refused and brought this application.

ISSUE

8 Is Schaefer entitled to immediate payment of the severance amount of $827,755.20 and the
award amount of $73,000.00 or is his claim an unsecured claim which must be dealt with in the
course of the CCAA proceedings?

APPLICANT'S ARGUMENTS

9 Schaefer put forward four arguments why he was entitled to immediate payment. First, he
argues that his job of finding and retaining customers was critical to the continued operation of Mi-
rant Canada because without customers, there would be no business. In essence, he argues that his
involvement was crucial to Mirant Canada's ability to carry on business post-CCAA.
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10 Secondly, he argues that he is entitled to rely upon representations that he says were made to
him by Rod Pocza to the effect that the CCAA proceedings would not affect his employment or
compensation including his severance pay.

11 Third, he argues that his claim is like a post-petition claim and that, as a general proposition,
post-petition creditors are entitled to be paid in full. His position is that his continued employment
with Mirant Canada post-CCAA is equivalent to his having been re-hired after July 15, 2003 and
that, in terminating him after that date, Mirant Canada took on the obligation to pay him in full the
severance contemplated by the Letter Agreement.

12 Finally, Schaefer argues that there is no principled basis for treating him differently from the
two employees referred to in the eleventh report who received their severance payments in full. He
argues that the only difference between him and those employees is the quantum of the severance to
be paid and that, if fairness of treatment is a goal of the CCAA, the Court should not permit that he
be treated differently simply on the basis of the amount owing.

13 Schaefer asks the Court to draw an analogy between his severance payment and the cost of
repairs at issue in Re Smoky River Coal Ltd.>. In that case, LoVecchio J. held that monthly rental
payments under certain equipment leases entered into post-CCAA should be paid in priority to other
claims, but that costs of repair contemplated by the same agreements should not. The Court of Ap-
peal overruled that portion of the judgment, holding that the costs of repair were part of the same
contractual obligation and should also be paid in priority. Schaefer asks that the Court treat his
monthly salary as analogous to the rental payments in Smoky River Coal and his severance pay as
analogous to the costs of repair. Schaefer argues that, like the costs of repair in Smoky River Coal,

his severance entitlement is an obligation which arose during the CCAA period and should be paid
in full.

14 In Smoky River Coal, LoVecchio J. said that to be paid as post petition creditor, it is neces-
sary to find that the services provided or work done was necessary to "keep the lights of the com-
pany on" (p. 137). Schaefer, relying on the Court of Appeal's judgment argues that it is sufficient to
conclude that the severance, like the costs of repair, is an integral part of the contract. Schaefer also
argues that the Court of Appeal in Smoky River Coal noted the need to balance equities in CCAA
proceedings. There is nothing inequitable in paying his severance notwithstanding the fact that it is
an amount larger than that received by other employees.

15 With respect to the payment of the amount under the Retention Agreement, Schaefer argues
that since Mirant Canada has agreed to the amount of approximately $73,000.00 (U.S.), there is no
issue as to his entitlement to such payment or as to the amount of such entitlement. Rather, he sub-
mits that the only issue is whether he should be paid that amount now or should have to make a
claim as an unsecured creditor.

RESPONDENTS' ARGUMENTS

16 Argument on behalf of the Respondents was made principally by Enron Canada Corp.
("Enron"), Mirant Canada's largest unrelated creditor. Enron argues that the governing principles of
the CCAA are fairness and reasonableness and as a result all creditors should be treated equally ab-
sent a statutory priority or order of the Court. Enron says that in Smoky River Coal, LoVecchio J.
characterized the purpose of the CCAA as allowing a company to carry on business during reor-
ganization and said that any priority given to a creditor must be given in that context. Furthermore,
LoVecchio J. said that such priorities should not be created lightly.
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17 Enron argues that while paragraph 16(c) of the Initial Order gives Mirant Canada the flexi-
bility to pay severance to employees, the employees have no right to such a payment. The Initial
Order creates no charge which would create a priority for employee severance claims; therefore, the
present case is distinguishable from Smoky River Coal, where a separate charge and fund had been
created by Court order. Enron says that had the Initial Order made specific provision for Schaefer's
severance, that provision could have been challenged by the other creditors.

18 Enron further says that the determination of Schaefer's severance entitlement pursuant to the
terms of the Letter Agreement is merely a question of liquidated versus unliquidated damages and
does not affect the question of payment of that amount in priority to other creditors.

19 With respect to the representations made to Schaefer by Rod Pocza, Enron notes that
Schaefer claims to have relied upon the Retention Agreement and the Letter Agreement but that
there is no evidence of any collateral post-CCAA contract. Enron says that while Schaefer may
have a claim against Mirant Canada or Rod Pocza for negligent misrepresentation, that does not af-
fect the question of priority of payments.

20 Enron challenges Schaefer's analogy to the costs of repair in Smoky River Coal and notes
that the Court of Appeal in that case held that claims in respect of the cessation or termination of
business are not the same. Enron says that the authorities are unanimous in holding that termination
of a contract gives rise to an unsecured claim without any special priority.

21 Trans Canada Pipelines ("TCPL"), another major non-related creditor of Mirant Canada,
says that Schaefer's claim is for damages for breach of contract that existed pre-CCAA. TCPL
acknowledges that parties who agree to continue their contracts post-CCAA should be paid in the
ordinary course for goods and services actually received. Schaefer received his salary while he
worked for Mirant Canada post-CCAA. With respect to the contractual amounts of severance for
breach of his employment contract, TCPL argues that Schaefer is entitled to this amount on the
same basis as other creditors rather than receiving it in priority.

22 TCPL says that the Initial Order is permissive, allowing Mirant Canada, with the approval of
the Monitor, to pay severance amounts, but not compelling it to do so. Paragraph 17(b) of the Initial
Order provides that Mirant Canada can lay-off employees and deal with the consequences of such
terminations in the Plan of Arrangement. Once the Plan of Arrangement is filed, if it contemplates
payment of Schaefer's severance amount in priority to other creditors, the other creditors would then
have the opportunity to approve or disapprove of the Plan and therefore of the proposed priority
payment.

23 Paramount, the third major non-related creditor, argues that the Court of Appeal in Smoky
River Coal in fact held that the costs of repair as part of the lease payment were necessary to 'keep
the lights on'. Severance pay, on the other hand, is not an expense associated with the day-to-day
operations of the company. Rather, a severance payment is a penalty or obligation associated with
the breach of an employment contract.

24 Finally, the Court heard from the Monitor. The Monitor indicated that its decisions with re-
spect to payment of severance pay were based upon the economic preservation of Mirant Canada's
business which is contemplated in paragraph 16(d) of the Initial Order. Its decisions were based on
balancing the effect of payment or non-payment on other employees versus the economic effect of
payment on the company.
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25 The starting point for analysis of this issue is the decision in Smoky River Coal by the Court
of Appeal. There are three passages which I think are relevant to consider. The first is the Court of
Appeal's commentary on LoVecchio J.'s analysis of post petition creditors. At para. 14, the Court of
Appeal says the following:

The second criteria for eligibility was that the debt in question was incurred in
connection with the daily operating activities of Smoky River, as opposed to
debts that arose from the cessation or termination of services. As stated by the
CCAA judge (supra, at para. 40):

The main purpose of the charge was to encourage the creditors who sup-

‘plied Smoky with goods and services to continue to deal with Smoky dur-
ing the reorganization period. The critical characteristic of the service pro-
vided by the creditors must have been that it was essential to keeping "the
lights of the company on". Thus, the costs or expenses incurred must be
essential to the continued day-to-day operations of the mine. Penalties or
obligations associated with the breach are not expenses associated with
continued operations.

We are in substantial agreement with the two eligibility criteria delimited by the
CCAA judge.

26 Secondly, the Court of Appeal qualifies what LoVecchio J. said with respect to post petition
creditors at para. 19 when it says:

Therefore, while we accept that a CCAA judge's requirement that to qualify, a
debt must have been incurred in connection with the daily operating activities of
Smoky River, in the circumstances of this case, we interpret that requirement on
commercially reasonable terms.

27 Finally, in connection with the specific claim by the equipment leasor which Mr. Schaefer
argues is analogous to his situation, the Court of Appeal says the following at para. 24:

Coneco was clearly a post petition trade creditor. The covenant to repair the
equipment was just as much a term of the lease and a term of credit as Smoky
River's obligation to pay rent. The repair costs were not a damage claim, but a
clear contractual obligation that arose during the CCAA period. It is not com-
mercially reasonable that Coneco would lease valuable equipment to Smoky
River unless Smoky River maintained it in good operating condition. Had there
been no obligation to maintain the equipment, the rental rate would have been
considerably higher. This interpretation is consistent with commercial reasona-
bleness.

28 Thus, for me to find the decision of the Court of Appeal in Smoky River Coal analogous to
Schaefer's situation, I would need to find that the obligation to pay severance pay to Schaefer was a
clear contractual obligation that was necessary for Schaefer to continue his employment and not an
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obligation that arose from the cessation or termination of services. In my view, to find it to be the
former would be to stretch the meaning of the obligation in the Letter Agreement to pay severance
pay. It is an obligation that arises on the termination of services. It does not fall within a commer-
cially reasonable contractual obligation essential for the continued supply of services. Only is his
salary which he has been paid falls within that definition.

29 Schaefer says that Mr. Pocza made a new promise to Schaefer that he would be paid the
severance pay in consideration for Schaefer continuing to work. However, the Initial Order provides
that employee's severance payments can only be made subject to the approval of the Monitor. I am
satisfied that the Monitor applied the right test in determining whether or not payment of the full
amount of the contractual obligation was appropriate. As indicated above, the Monitor had to bal-
ance the effect of non-payment on the continued operation of the business and more specifically the
morale of other employees against the economic effect on the company if the payment was made.
The Initial Order excludes severance pay from categorization as a post petition creditor; rather it
falls within those discretionary payments which the Monitor may pay. The promise made by Mr.
Pocza is irrelevant in light of the provisions of the Initial Order.

30 With respect to the second principle argument of Schaefer, namely that it is fair and equita-
ble that he receive his full severance, fairness and equity in the context of CCAA proceedings must
be looked at in a broader context. It cannot trump the clear provisions of the Initial Order. Paying
severance amounts is discretionary. That discretion must be exercised in accordance with the pur-
pose of the CCAA which is to provide protection to a company while it attempts to reorganize its
affairs. The Monitor correctly exercised his discretion.

31 The application by Schaefer for immediate payment of the severance pay is dismissed.

32 With respect to the Award Amount, there was no assignment to Mirant Canada. The appli-
cation is dismissed.

KENT J.

cp/e/qw/qlmmm

1 R.S.C. 1985, c. C-36.

2 (2000) 83 Alta. L.R. (3d) 127 (Q.B.), reversed in part (2001) 95 Alta. L.R. (3d) 1 (C.A.)
("Smoky River").
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Case Name:
Communications, Energy, Paperworkers, Local 721G v.
Printwest Communications Ltd.

Between
Communications, Energy, Paperworkers,
Local 721G and Local 75G, applicants, and
Printwest Communications Ltd., Mister Print
Productions Ltd., Sentry Press Ltd. and August
Communications Ltd., respondents, and
Saskatchewan Cooperative Financial Services Limited
operating as Cucorp Financial Services, respondent
[2005] S.J. No. 484
2005 SKQB 331
272 Sask.R. 239
16 C.B.R. (5th) 244
141 A.C.W.S. (3d) 749
2005 CarswellSask 508
Q.B.G. No. 12 0f 2005 J.C.R.
Saskatchewan Court of Queen's Bench
Judicial Centre of Regina
Matheson J.
July 28, 2005.
(18 paras.)

Creditors and debtors law -- Legislation -- Companies' Creditors Arrangement Act -- Insolvency
law -- Claims -- Creditors -- Unsecured creditors.
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Application by the union for an order declaring that its claims were not affected by the plan of
compromise of the employer, the respondent Printwest Communications. The union asserted mone-
tary and other claims against Printwest. The monetary claims consisted substantially of claims,
pursuant to the collective agreement, for severance pay for laid-off employees.

HELD: Application dismissed. If the union's request were accepted such that all claims for sever-
ance pay be dealt with outside the plan of compromise and thereby paid in full, such result could not
be viewed as fair and reasonable with respect to other unsecured creditors, who would possibly re-
ceive only a small fraction of the amounts owing to them.

Statutes, Regulations and Rules Cited:
Companies' Creditors Arrangement Act, R.S.C. 1985, c. C-36

Counsel:

R.M. Gillies for the applicants

W.R. Waller for the respondents, Printwest et al.
C.D. Hadubiak for Cucorp. Financial Services
M.W. Milani, Q.C. for the Monitor, KPMG Inc.

FIAT

1 MATHESON J.:-- By an order dated January 4, 2005, all proceedings against Printwest
Communications Ltd., and its related companies, ("Printwest") were stayed, pursuant to The Com-
panies Creditors Arrangement Act, R.S.C. 1985, c. C-36, for a period of 30 days. The stay period
has subsequently been extended to September 30, 2005, and Printwest has presented a plan of com-
promise which it has been authorized by the court to present to its creditors.

2 The union locals 721G and 75G (the "Union") has asserted monetary, and other, claims
against Printwest on behalf of nearly two dozen Union members. The monetary claims total
$248,115.46. However, counsel for the Union stated that the total includes alternative claims, with
the result that the total of the claims is only approximately $160,000.00. Nevertheless, the Union
filed a proof of claim which stated that its claim totalled $248,115.46. The claim was disallowed in
its entirety, but it was revised by the claims officer as an unsecured claim of $44,362.48 and a con-
tingent claim of $52,906.50.

3 The monetary claims consist substantially of claims, pursuant to the collective bargaining
agreement, for severance pay for laid-off employees of Printwest.

4 The portion of the Union claim which was rejected represents claims for severance on behalf
of employees who had received layoff notices, were subsequently called back to work, but refused
to do so without a guarantee of permanent employment or because they had taken other work.
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5 The contingent claims represent severance pay with respect to laid-off employees who were
called back to work, and did report for work, but may be laid-off again by the time implementation
of the plan of compromise is completed.

6 The Union has applied for an order declaring that the claims of the Union are not affected by
the plan of compromise.

UNION SUBMISSION

7 The Union has placed significant reliance on statements made by LoVecchio J. in Smoky
River Coal Ltd. (Re) 2000 ABQB 621; [2000] 10 W.W.R. 147 (Alta. Q.B.) such as, at para. 28:

[paragraph]28 The CCAA is a statute that provides protection for companies who
are experiencing financial difficulties, enabling them to reorganize their affairs in
the hopes of continuing on in business. A broad and liberal interpretation of the
Act has been adopted by the Courts in order to achieve the intended mandate ...

8 No issue can be taken with the foregoing statement.

9 As in this case, a special Charge had been established in the Smoky River case for the benefit
of post-petition trade creditors. Several creditors had applied to be granted special status and be en-
titled to participate in the Charge. At para. 40 it was stated:

[paragraph]40 The main purpose of the Charge was to encourage the creditors
who supply Smoky with goods and services to continue to deal with Smoky dur-
ing the reorganization period. The critical characteristic of the service provided
by the creditors must have been that it was essential to keeping "the lights of the
company on" ...

10 The Union has argued that it should be granted special status because the employees, on
whose behalf the Union has asserted claims, were essential in keeping the lights on at Printwest.
That submission cannot, however, be accepted.

11 The laid-off employees have been paid all amounts required by statute. The claims for sev-
erance pay arise from the collective bargaining agreement. But severance pay does not fall into the
category of essential services provided during the organization period in order to enable Printwest
to function.

12 In Mirant Canada Energy Marketing Ltd. (Re) 2004 ABQB 218; (2004) 1 C.B.R. (5th) 252
(Alta. Q.B.), an employee of Mirant by the name of Schaefer had applied for an order that he be en-
titled to immediate payment of severance pay, rather than have his claim dealt with in the course of
the CCAA proceeding.

13 One of the arguments advanced by Schaefer was that the agreement to pay him severance
pay was an integral part of his employment contract; a necessity for Schaefer to continue his em-

ployment. However, it was concluded that an undertaking to pay severance is not an incentive but
an obligation arising upon termination of employment services. Thus, the claim for severance pay
had to be dealt with in the same manner as other unsecured creditors' claims.

14 As was stated in Alternative Fuel Systems Inc. v. Remington Development Corp. 2004
ABCA 31, [2004] 5 W.W.R. 475 (Alta. C.A.) at para. 55 "What the CCAA requires is that the end
result, the plan of arrangement, be fair and reasonable."
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15 If the Union's request should be accepted, with the result that the claims for severance pay
be dealt with outside the plan of compromise - and thereby be paid in full - such a result could not
possibly be viewed as fair and reasonable with respect to other unsecured creditors, who will possi-
bly receive only a small fraction of the amounts owing to them for goods and services provided to
Printwest in good faith. Thus, the application of the Union in this respect must be rejected.

16 The Union has also requested an order that its non-monetary grievances, relating to griev-
ances, seniority, training, etc., also be dealt with outside the plan of compromise. For the same rea-
sons, that request must be rejected.

17 Finally, the Union requested that it be entitled to vote on the basis of the full amount set out
in its proof of claim, or, alternatively, the sum of approximately $160,000.00, rather than the
amounts allowed by the claims officer. No basis was established to support that submission.

18 In the end result, the application of the Union is dismissed in total. There will be no order as
to costs.

MATHESON J.
cp/e/qw/qlrds
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Case Name:

Nortel Networks Corp. (Re)

RE: IN THE MATTER OF the Companies’' Creditors Arrangement
Act, R.S.C. 1985, c. C-36, as Amended
AND IN THE MATTER OF a Plan of Compromise or Arrangement of
Nortel Networks Corporation, Nortel Networks Limited, Nortel
Networks Global Corporation, Nortel Networks International
Corporation and Nortel Networks Technology Corporation,
Applicants
APPLICATION UNDER the Companies' Creditors Arrangement
Act, R.S.C. 1985, c¢. C-36, as Amended
[2009] O.J. No. 2558
55 C.B.R. (5th) 68
75 C.C.P.B. 233
2009 CarswellOnt 3583
178 A.C.W.S. (3d) 305
2009 CanLII 31600
Court File No. 09-CL-7950
Ontario Superior Court of Justice
Commercial List

G.B. Morawetz J.

Heard: April 21, 2009.
Judgment: June 18, 2009.

(89 paras.)

Page 1

Bankruptcy and insolvency law -- Creditors and claims -- Claims -- Priorities -- Unsecured claims
-- Motions by unionized and non-unionized former employees for orders requiring Nortel to restore
payments to the employees dismissed -- Nortel was granted protection under the Company's Credi-
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tors Arrangement Act and was under financial pressure -- The employee claims were unsecured
claims and therefore did not have any statutory priority -- Furthermore, the claims were based
mostly on services that were provided pre-filing -- There was no reason to treat the unionized or
non-unionized employees any differently than other unsecured creditors -- Nortel's resources were
to be used to attempt restructuring -- Companies' Creditors Arrangement Act, s. 11.

Bankruptcy and insolvency law -- Companies' Creditors Arrangement Act (CCAA) matters -- Mo-
tions by unionized and non-unionized former employees for orders requiring Nortel to restore pay-
ments to the employees dismissed -- Nortel was granted protection under the Company's Creditors
Arrangement Act and was under financial pressure -- The employee claims were unsecured claims
and therefore did not have any statutory priority -- Furthermore, the claims were based mostly on
services that were provided pre-filing - There was no reason to treat the unionized or
non-unionized employees any differently than other unsecured creditors -- Nortel's resources were
to be used to attempt restructuring -- Companies' Creditors Arrangement Act, s. 11.

Motion by the union for an order requiring Nortel to recommence payments that was obligated to
make under the collective agreement. Motion by former employees for an order requiring Nortel to
pay termination pay, severance pay and other benefits. Nortel was granted protection under the
Company's Creditors Arrangement Act in January 2009. At that time, Nortel ceased making pay-
ments of amounts that constituted unsecured claims, including termination and severance payments.
The union took the position that Nortel was obligated to make the payments under the collective
agreement. The former employees took the position that it would be inequitable to restore payments
to unionized former employees and not non-unionized former employees. However, Nortel took the
position that its financial pressure precluded it from paying all of the outstanding obligations.

HELD: Motions dismissed. The employee claims were unsecured claims and therefore did not have
any statutory priority. Furthermore, the claims were based mostly on services that were provided
pre-filing. As a result, there was no reason to treat the unionized or non-unionized employees any
differently than other unsecured creditors and Nortel's resources were to be used to attempt restruc-
turing.

Statutes, Regulations and Rules Cited:

Companies' Creditors Arrangement Act, R.S.C. 1985, ¢c. C-36,s.11,s.11.3

Employment Standards Act, 2000, S.0. 2000, c. 41, s. 5

Labour Relations Act, 1995, S.0. 1995, c. 1, Schedule A,
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Susan Philpott and Mark Zigler, for the Nortel Networks Former Employees.
Lyndon Barnes and Adam Hirsh, for the Nortel Networks Board of Directors.
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Janice Payne, for Recently Severed Canadian Nortel Employees ("RSCNE").

Gail Misra, for the CEP Union.
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Henry Juroviesky, for the Nortel Terminated Canadian Employees Steering Committee.
Alex MacFarlane, for the Official Unsecured Creditors Committee.

M. Starnino, for the Superintendent of Financial Services.

ENDORSEMENT

1 G.B. MORAWETZ J.:-- The process by which claims of employees, both unionized and
non-unionized, have been addressed in restructurings initiated under the Companies' Creditors Ar-
rangement Act, R.S.C. 1985, c. C-36 (the "CCAA") has been the subject of debate for a number of
years. There is uncertainty and strong divergent views have been expressed. Notwithstanding that
employee claims are ultimately addressed in many CCAA proceedings, there are few reported deci-
sions which address a number of the issues being raised in these two motions. This lack of jurispru-
dence may reflect that the issues, for the most part, have been resolved through negotiation, as op-
posed to being determined by the court in the CCAA process - which includes motions for direc-
tions, the classification of creditors' claims, the holding and conduct of creditors' meetings and mo-
tions to sanction a plan of compromise or arrangement.

2 In this case, both unionized and non-unionized employee groups have brought motions for
directions. This endorsement addresses both motions.

Union Motion

3 The first motion is brought by the National Automobile, Aerospace, Transportation and Gen-
eral Workers Union of Canada (CAW-Canada) and its Locals 27, 1525, 1530, 1535, 1837, 1839,
1905, and/or 1915 (the "Union") and by George Borosh on his own behalf and on behalf of all re-
tirees of the Applicants who were formerly represented by the Union.

4 The Union requests an order directing the Applicants (also referred to as "Nortel") to recom-
mence certain periodic and lump sum payments which the Applicants, or any of them, are obligated
to make pursuant to the CAW collective agreement (the "Collective Agreement"). The Union also
seeks an order requiring the Applicants to pay to those entitled persons the payments which should
have been made to them under the Collective Agreement since January 14, 2009, the date of the
CCAA filing and the date of the Initial Order.

5 The Union seeks continued payment of certain of these benefits including:

(a) retirement allowance payments ("RAP");
(b)  voluntary retirement options ("VRO"); and
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(¢) termination and severance payments.

6 The amounts claimed by the Union are contractual entitlements under the Collective Agree-
ment, which the Union submits are payable only after an individual's employment with the Appli-
cants has ceased.

7 There are approximately 101 former Union members with claims to RAP. The current value
of these RAP is approximately $2.3 million. There are approximately 180 former unionized retirees
who claim similar benefits under other collective agreements.

8 There are approximately 7 persons who may assert claims to VRO as of the date of the Initial
Order. These claims amount to approximately $202,000.

9 There are also approximately 600 persons who may claim termination and severance pay
amounts. Five of those persons are former union members.

Former Employee Motion

10 The second motion is brought by Mr. Donald Sproule, Mr. David Archibald and Mr. Mi-
chael Campbell (collectively, the "Representatives") on behalf of former employees, including pen-
sioners, of the Applicants or any person claiming an interest under or on behalf of such former em-
ployees or pensioners and surviving spouses in receipt of a Nortel pension, or group or class of
them (collectively, the "Former Employees"). The Representatives seek an order varying the Initial
Order by requiring the Applicants to pay termination pay, severance pay, vacation pay and an
amount equivalent to the continuation of the benefit plans during the notice period, which are re-
quired to be paid to affected Former Employees in accordance with the Employment Standards Act,
2000 S.0.2000 c. 41 ("ESA") or any other relevant provincial employment legislation. The Repre-
sentatives also seek an order varying the Initial Order by requiring the Applicants to recommence
certain periodic and lump sum payments and to make payment of all periodic and lump sum pay-
ments which should have been paid since the Initial Order, which the Applicants are obligated to
pay Former Employees in accordance with the statutory and contractual obligations entered into by
Nortel and affected Former Employees, including the Transitional Retirement Allowance ("TRA™)
and any pension benefit payments Former Employees are entitled to receive in excess of the Nortel
Networks Limited Managerial and Non-negotiated Pension Plan (the "Pension Plan"). TRA is simi-
lar to RAP, but is for non-unionized retirees. There are approximately 442 individuals who may
claim the TRA. The current value of TRA obligations is approximately $18 million.

11 The TRA and the RAP are both unregistered benefits that run concurrently with other pen-
sion entitlements and operate as time-limited supplements.

12 In many respects, the motion of the Former Employees is not dissimilar to the CAW motion,
such that the motion of the Former Employees can almost be described as a "Me too motion".

Background

13 On January 14, 2009, the Applicants were granted protection under the CCAA, pursuant to
the Initial Order.

14 Upon commencement of the CCAA proceedings, the Applicants ceased making payments of
amounts that constituted or would constitute unsecured claims against the Applicants. Included
were payments for termination and severance, as well as amounts under various retirement and re-
tirement transitioning programs.
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15 The Initial Order provides:

(a) that Nortel is entitled but not required to pay, among other things, out-
standing and future wages, salaries, vacation pay, employee benefits and
pension plan payments;

(b) that Nortel is entitled to terminate the employment of or lay off any of its
employees and deal with the consequences under a future plan of arrange-
ment;

(¢) that Nortel is entitled to vacate, abandon or quit the whole but not part of
any lease agreement and repudiate agreements relating to leased properties
(paragraph 11);

(d) for a stay of proceedings against Nortel;

(e) for a suspension of rights and remedies vis-a-vis Nortel;

(f)  that during the stay period no person shall discontinue, repudiate, cease to
perform any contract, agreement held by the company (paragraph 16);

(g) that those having agreements with Nortel for the supply of goods and/or
services are restrained from, among other things, discontinuing, altering or
terminating the supply of such goods or services. The proviso is that the
goods or services supplied are to be paid for by Nortel in accordance with
the normal payment practices.

Position of Union

16 The position of the CAW is that the Applicants' obligations to make the payments is to the
CAW pursuant to the Collective Agreement. The obligation is not to the individual beneficiaries.

17 The Union also submits that the difference between the moving parties is that RAP, VRO
and other payments are made pursuant to the Collective Agreement as between the Union and the
Applicants and not as an outstanding debt payable to former employees.

18 The Union further submits that the Applicants are obligated to maintain the full measure of
compensation under the Collective Agreement in exchange for the provision of services provided by
the Union's members subsequent to the issuance of the Initial Order. As such, the failure to abide by
the terms of the Collective Agreement, the Union submits, runs directly contrary to Section 11.3 of
the CCAA as compensation paid to employees under a collective agreement can reasonably be in-
terpreted as being payment for services within the meaning of this section.

19 Section 11.3 of the CCAA provides:
No order made under section 11 shall have the effect of

(a) prohibiting a person from requiring immediate payment for goods, services, use
of leased or licensed property or other valuable consideration provided after the
order is made; or

(b) requiring the further advance of money or credit.

20 In order to fit within Section 11.3, services have to be provided after the date of the Initial
Order.
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21 The Union submits that persons owed severance pay are post-petition trade creditors in a
bankruptcy, albeit in relation to specific circumstances. Thus, by analogy, persons owed severance
pay are post-petition trade creditors in a CCAA proceeding. The Union relies on Smokey River Coal
Ltd. (Re) 2001 ABCA 209 to support its proposition.

22 The Union further submits that when interpreting "compensation" for services performed
under the Collective Agreement, it must include all of the monetary aspects of the Collective
Agreement and not those specifically made to those actively employed on any particular given day.

23 The Union takes the position that Section 11.3 of the CCAA specifically contemplates that a
supplier is entitled to payment for post-filing goods and services provided, and would undoubtedly
refuse to continue supply in the event of receiving only partial payment. However, the Union con-
tends that it does not have the ability to cease providing services due to the Labour Relations Act,
1995, 5.0. 1995, c. 1. As such, the only alternative open to the Union is to seek an order to recom-
mence the payments halted by the Initial Order.

24 The Union contends that Section 11.3 of the CCAA precludes the court from authorizing the
Applicants to make selective determinations as to which parts of the Collective Agreement it will
abide by. By failing to abide by the terms of the Collective Agreement, the Union contends that the
Applicants have acted as if the contract has been amended to the extent that it is no longer bound by
all of its terms and need merely address any loss through the plan of arrangement.

25 The Union submits that, with the exception of rectification to clarify the intent of the parties,
the court has no jurisdiction at common law or in equity to alter the terms of the contract between
parties and as the court cannot amend the terms of the Collective Agreement, the employer should
not be allowed to act as though it had done so.

26 The Union submits that no other supplier of services would countenance, and the court does
not have the jurisdiction to authorize, the recipient party to a contract unilaterally determining
which provisions of the agreement it will or will not abide by while the contract is in operation.

27 The Union concludes that the Applicants must pay for the full measure of its bargain with
the Union while the Collective Agreement remains in force and the court should direct the recom-
mencement and repayment of those benefits that arise out of the Collective Agreement and which
were suspended subsequently to the filing of the CCAA application on January 14, 2009.

Position of the Former Employees

28 Counsel to the Former Employees submits that the court has the discretion pursuant to Sec-
tion 11 of the CCAA to order Nortel to recommence periodic and lump-sum payments to Former
Employees in accordance with Nortel's statutory and contractual obligations. Further, the RAP
payments which the Union seeks to enforce are not meaningfully different from those RAP benefits
payable to other unionized retirees who belong to other unions nor from the TRA payable to
non-unionized former employees. Accordingly, counsel submits that it would be inequitable to re-
store payments to one group of retirees and not others. Hence, the reference to the "Me too motion".

29 Counsel further submits that all employers and employees are bound by the minimum
standards in the ESA and other applicable provincial employment legislation. Section 5 of the ESA
expressly states that no employer can contract out or waive an employment standard in the ESA and
that any such contracting out or waiver is void.
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30 Counsel submits that each province has minimum standards employment legislation and
regulations which govern employment relationships at the provincial level and that provincial laws
such as the ESA continue to apply during CCAA proceedings.

31 Further, the Supreme Court of Canada has held that provincial laws in federally-regulated
bankruptcy and insolvency proceedings continue to apply so long as the doctrine of paramountcy is
not triggered: See Crystalline Investments Ltd. v. Domgroup Ltd., [2004] 1 S.C.R. 60.

32 In this case, counsel further submits that there is no conflict between the provisions of the
ESA and the CCAA and that paramountcy is not triggered and it follows that the ESA and other ap-
plicable employment legislation continues to apply during the Applicants' CCAA proceedings. As a
result counsel submits that the Applicants are required to make payment to Former Employees for
monies owing pursuant to the minimum employment standards as outlined in the ESA and other
applicable provincial legislation.

Position of the Applicants

33 Counsel to the Applicants sets out the central purpose of the CCAA as being: "to facilitate
the making of a compromise or arrangement between an insolvent debtor company and its creditors
to the end that the company is able to continue in business". (Pacific National Lease Holding Corp.
(Re), [1992] B.C.J. No. 3070, aff'd by 1992, 15 C.B.R. (3d) 265), and that the stay is the primary
procedural instrument used to achieve the purpose of the CCAA:

... if the attempt at a compromise or arrangement is to have any prospect of suc-
cess, there must be a means of holding the creditors at bay. Hence the powers
vested in the court under Section 11 (Pacific National Lease Holding Corp. (Re),
supra).

34 The Applicants go on to submit that the powers vested in the court under Section 11 to
achieve these goals of the CCAA include:

(a) the ability to stay past debts; and
(b) the ability to require the continuance of present obligations to the debtor.

35 The corresponding protection extended to persons doing business with the debtor is that
such persons (including employees) are not required to extend credit to the debtor corporation in the
course of the CCAA proceedings. The protection afforded by Section 11.3 extends only to services
provided after the Initial Order. Post-filing payments are only made for the purpose of ensuring the
continued supply of services and that obligations in connection with past services are stayed. (See
Mirant Canada Energy Marketing Ltd. (Re), [2004] A.J. No. 331).

36 Furthermore, counsel to the Applicants submits that contractual obligations respecting post
employment are obligations in respect of past services and are accordingly stayed.

37 Counsel to the Applicants also relies on the following statement from Mirant, supra, at par-
agraph 28:

Thus, for me to find the decision of the Court of Appeal in Smokey River Coal
analogous to Schaefer's situation, I would need to find that the obligation to pay
severance pay to Schaefer was a clear contractual obligation that was necessary
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for Schaefer to continue his employment and not an obligation that arose from
the cessation or termination of services. In my view, to find it to be the former
would be to stretch the meaning of the obligation in the Letter Agreement to pay
severance pay. It is an obligation that arises on the termination of services. It
does not fall within a commercially reasonable contractual obligation essential
for the continued supply of services. Only is his salary which he has been paid
falls within that definition.

38 Counsel to the Applicants states that post-employment benefits have been consistently
stayed under the CCAA and that post-employment benefits are properly regarded as pre-filing
debts, which receive the same treatment as other unsecured creditors. The Applicants rely on Syn-
dicat nationale de l'amiante d'Asbestos inc. v. Jeffrey Mines Inc. [2003] Q.J. No. 264 (C.A.) ("Jef-
Jrey Mine") for the proposition that "the fact that these benefits are provided for in the collective
agreement changes nothing".

39 Counsel to the Applicants submits that the Union seeks an order directing the Applicants to
make payment of various post-employment benefits to former Nortel employees and that the For-
mer Employees claim entitlement to similar treatment for all post-employment benefits, under the
Collective Agreement or otherwise.

40 The Applicants take the position the Union's continuing collective representation role does
not clothe unpaid benefits with any higher status, relying on the following from Jeffirey Mine at pa-
ras. 57 - 58:

Within the framework of the restructuring plan, arrangements can be made re-
specting the amounts owing in this regard.

The same is true in the case of the loss of certain fringe benefits sustained by
persons who have not provided services to the debtor since the initial order. The-
se persons became creditors of the debtor for the monetary value of the benefits
lost further to Jeffrey Mines Inc.'s having ceased to pay premiums. The fact that
these benefits are provided for in the collective agreements changes nothing.

41 In addition, the Applicants point to the following statement of the Quebec Court of Appeal
in Syndicat des employées et employés de CFAP-TV (TQS-Quebec), section locale 3946 du Syndicat
canadien de la function publique c. TQS inc., 2008 QCCA 1429 at paras. 26-27:

[Unofficial translation] Employees' rights are defined by the collective agreement
that governs them and by certain legislative provisions. However, the resulting
claims are just as much [at] risk as those of other creditors, in this case suppliers
whose livelihood is also threatened by the financial precariousness of their debt-
or.

The arguments of counsel for the Applicants are based on the erroneous premise
that the employees are entitled to a privileged status. That is not what the CCAA
provides nor is it what this court decided in Syndicat national de l'amiante
d'Asbestos inc. c. Mine Jeffrey inc.
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42 Collectively, RAP payment and TRA payments entail obligations of over $22 million.
Counsel to the Applicants submits that there is no basis in principle to treat them differently. They
are all stayed and there is no basis to treat any of these two unsecured obligations differently. The
Applicants are attempting to restructure for the final benefit of all stakeholders and counsel submits
that its collective resources must be used for such purposes.

Report of the Monitor

43 In its Seventh Report, the Monitor notes that at the time of the Initial Order, the Applicants
employed approximately 6,000 employees and had approximately 11,700 retirees or their survivors
receiving pension and/or benefits from retirement plans sponsored by the Applicants.

44 The Monitor goes on to report that the Applicants have continued to honour substantially all
of the obligations to active employees. The Applicants have continued to make current service and
special funding payments to their registered pension plans. All the health and welfare benefits for
both active employees and retirees have been continued to be paid since the commencement of the
CCAA proceedings.

45 The Monitor further reports that at the filing date, payments to former employees for termi-
nation and severance as well as the provisions of the health and dental benefits ceased. In addition,
non-registered and unfunded retirement plan payments ceased.

46 More importantly, the Monitor reports that, as noted in previous Monitor's Reports, the Ap-
plicants' financial position is under pressure.

Discussion and Analysis

47 The acknowledged purpose of the CCAA is to facilitate the making of a compromise or ar-
rangement between an insolvent debtor company and its creditors to the end that the company is
able to continue in business. (See Pacific National Lease Holding Corp. (Re), [1992] B.C.J. No.
3070, aff'd by (1992), 15 C.B.R. (3d) 265, at para. 18 citing Chef Ready Foods Ltd. v. Hongkong
Bank of Canada (1990), 4 C.B.R. (3d) 311 (B.C.C.A.) at 315). The primary procedural instrument
used to achieve that goal is the ability of the court to issue a broad stay of proceedings under Sec-
tion 11 of the CCAA.

48 The powers vested in the court under Section 11 of the CCAA to achieve these goals include
the ability to stay past debts; and the ability to require the continuance of present obligations to the
debtor. (Woodwards Limited (Re), (1993), 17 C.B.R. (3d) 236 (S.C.).

49 The Applicants acknowledged that they were insolvent in affidavit material filed on the Ini-
tial Hearing. This position was accepted and is referenced in my endorsement of January 14, 2009.
The Applicants are in the process of restructuring but no plan of compromise or arrangement has
yet to be put forward.

50 The Monitor has reported that the Applicants are under financial pressure. Previous reports
filed by the Monitor have provided considerable detail as to how the Applicants carry on operations
and have provided specific information as to the interdependent relationship between Nortel entities
in Canada, the United States, Europe, the Middle East and Asia.

51 In my view, in considering the impact of these motions, it is both necessary and appropriate
to take into account the overall financial position of the Applicants. There are several reasons for
doing so:
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(a) The Applicants are not in a position to honour their obligations to all cred-
itors.

(b) The Applicants are in default of contractual obligations to a number of
creditors, including with respect to significant bond issues. The obligations
owed to bondholders are unsecured.

(c) The Applicants are in default of certain obligations under the Collective

Agreements.
(d) The Applicants are in default of certain obligations owed to the Former
Employees.
52 It is also necessary to take into account that these motions have been brought prior to any

determination of any creditor classifications. No claims procedure has been proposed. No meeting
of creditors has been called and no plan of arrangement has been presented to the creditors for their
consideration.

53 There is no doubt that the views of the Union and the Former Employees differ from that of
the Applicants. The Union insists that the Applicants honour the Collective Agreement. The Former
Employees want treatment that is consistent with that being provided to the Union. The record also
establishes that the financial predicament faced by retirees and Former Employees is, in many cas-
es, serious. The record references examples where individuals are largely dependent upon the em-
ployee benefits that, until recently, they were receiving.

54 However, the Applicants contend that since all of the employee obligations are unsecured it
is improper to prefer retirees and the Former Employees over the other unsecured creditors of the
Applicants and furthermore, the financial pressure facing the Applicants precludes them from pay-
ing all of these outstanding obligations.

55 Counsel to the Union contends that the Applicants must pay for the full measure of its bar-
gain with the Union while the Collective Agreement remains in force and further that the court does
not have the jurisdiction to authorize a party, in this case the Applicants, to unilaterally determine
which provisions of the Collective Agreement they will abide by while the contract is in operation.
Counsel further contends that Section 11.3 of the CCAA precludes the court from authorizing the
Applicants to make selective determinations as to which parts of the Collective Agreement they will
abide by and that by failing to abide by the terms of the Collective Agreement, the Applicants acted
as if the Collective Agreement between themselves and the Union has been amended to the extent
that the Applicants are no longer bound by all of its terms and need merely address any loss through
the plan of arrangement.

56 The Union specifically contends that the court has no jurisdiction to alter the terms of the
Collective Agreement.

57 In addressing these points, it is necessary to keep in mind that these CCAA proceedings are
at a relatively early stage. It also must be kept in mind that the economic circumstances at Nortel are
such that it cannot be considered to be carrying on "business as usual". As a result of the Applicants'
insolvency, difficult choices will have to be made. These choices have to be made by all stakehold-
ers.

58 The Applicants have breached the Collective Agreement and, as a consequence, the Union
has certain claims.
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59 However, the Applicants have also breached contractual agreements they have with Former
Employees and other parties. These parties will also have claims as against the Applicants.

60 An overriding consideration is that the employee claims whether put forth by the Union or
the Former Employees, are unsecured claims. These claims do not have any statutory priority.

61 In addition, there is nothing on the record which addresses the issue of how the claims of
various parties will be treated in any plan of arrangement, nor is there any indication as to how the
creditors will be classified. These issues are not before the court at this time.

62 What is before the court is whether the Applicants should be directed to recommence certain
periodic and lump sum payments that they are obligated to make under the Collective Agreement as
well as similar or equivalent payments to Former Employees.

63 It is necessary to consider the meaning of Section 11.3 and, in particular, whether the Sec-
tion should be interpreted in the manner suggested by the Union.

64 Counsel to the Union submits that the ordinary meaning of "services" in section 11.3 in-
cludes work performed by employees subject to a collective agreement. Further, even if the ordi-
nary meaning is plain, courts must consider the purpose and scheme of the legislation, and relevant
legal norms. Counsel submits that the courts must consider the entire context. As a result, when in-
terpreting "compensation” for services performed under a collective agreement, counsel to the Un-
ion submits it must include all of the monetary aspects of the agreement and not those made specit-
ically to those actively employed on any particular given day.

65 No cases were cited in support of this interpretation.

66 I am unable to agree with the Union's argument. In my view, section 11.3 is an exception to
the general stay provision authorized by section 11 provided for in the Initial Order. As such, it
seems to me that section 11.3 should be narrowly construed. (See Ruth Sullivan, Sullivan on the
Construction of Statutes, 5th ed. (Markham, Ont.: LexisNexis Canada Inc., 2008) at 483-485.) Sec-
tion 11.3 applies to services provided after the date of the Initial Order. The ordinary meaning of
"services" must be considered in the context of the phrase "services, ... provided after the order is
made". On a plain reading, it contemplates, in my view, some activity on behalf of the service pro-
vider which is performed after the date of the Initial Order. The CCAA contemplates that during the
reorganization process, pre-filing debts are not paid, absent exceptional circumstances and services
provided after the date of the Initial Order will be paid for the purpose of ensuring the continued
supply of services.

67 The flaw in the argument of the Union is that it equates the crystallization of a payment ob-
ligation under the Collective Agreement to a provision of a service within the meaning of's. 11.3.
The triggering of the payment obligation may have arisen after the Initial Order but it does not fol-
low that a service has been provided after the Initial Order. Section 11.3 contemplates, in my view,
some current activity by a service provider post-filing that gives rise to a payment obligation
post-filing. The distinction being that the claims of the Union for termination and severance pay are
based, for the most part, on services that were provided pre-filing. Likewise, obligations for benefits
arising from RAP and VRO are again based, for the most part, on services provided pre-filing. The
exact time of when the payment obligation crystallized is not, in my view, the determining factor
under section 11.3. Rather, the key factor is whether the employee performed services after the date
of the Initial Order. If so, he or she is entitled to compensation benefits for such current service.
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The judgment of McLachlin C.J. and Binnie, LeBel, Deschamps, Charron, Rothstein and
Cromwell JJ. was delivered by

1 DESCHAMPS J.:-- For the first time this Court is called upon to directly interpret the provi-
sions of the Companies' Creditors Arrangement Act, R.S.C. 1985, c. C-36 ("CCAA"). In that re-
spect, two questions are raised. The first requires reconciliation of provisions of the CCA4 and the
Excise Tax Act, R.S.C. 1985, c. E-15 ("ETA"), which lower courts have held to be in conflict with
one another. The second concerns the scope of a court's discretion when supervising reorganization.
The relevant statutory provisions are reproduced in the Appendix. On the first question, having con-
sidered the evolution of Crown priorities in the context of insolvency and the wording of the various
statutes creating Crown priorities, I conclude that it is the CCA4 and not the ETA that provides the
rule. On the second question, I conclude that the broad discretionary jurisdiction conferred on the
supervising judge must be interpreted having regard to the remedial nature of the CCA44 and insol-
vency legislation generally. Consequently, the court had the discretion to partially lift a stay of pro-
ceedings to allow the debtor to make an assignment under the Bankruptcy and Insolvency Act,
R.S.C. 1985, c. B-3 ("BIA"). I would allow the appeal.

1. Facts and Decisions of the Courts Below

2 Ted LeRoy Trucking Ltd. ("LeRoy Trucking") commenced proceedings under the CCA4 in
the Supreme Court of British Columbia on December 13, 2007, obtaining a stay of proceedings with
a view to reorganizing its financial affairs. LeRoy Trucking sold certain redundant assets as author-
ized by the order.

3 Amongst the debts owed by LeRoy Trucking was an amount for Goods and Services Tax
("GST") collected but unremitted to the Crown. The ET4 creates a deemed trust in favour of the
Crown for amounts collected in respect of GST. The deemed trust extends to any property or pro-
ceeds held by the person collecting GST and any property of that person held by a secured creditor,
requiring that property to be paid to the Crown in priority to all security interests. The ETA4 provides
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that the deemed trust operates despite any other enactment of Canada except the BI4. However, the
CCAA also provides that subject to certain exceptions, none of which mentions GST, deemed trusts
in favour of the Crown do not operate under the CCAA4. Accordingly, under the CCAA4 the Crown
ranks as an unsecured creditor in respect of GST. Nonetheless, at the time LeRoy Trucking com-
menced CCAA proceedings the leading line of jurisprudence held that the E74 took precedence
over the CCAA such that the Crown enjoyed priority for GST claims under the CCA4, even though
it would have lost that same priority under the BIA. The CCA4 underwent substantial amendments
in 2005 in which some of the provisions at issue in this appeal were renumbered and reformulated
(S.C. 2005, c. 47). However, these amendments only came into force on September 18, 2009. I will
refer to the amended provisions only where relevant.

4 On April 29, 2008, Brenner C.J.S.C., in the context of the CCAA proceedings, approved a
payment not exceeding $5 million, the proceeds of redundant asset sales, to Century Services, the
debtor's major secured creditor. LeRoy Trucking proposed to hold back an amount equal to the GST
monies collected but unremitted to the Crown and place it in the Monitor's trust account until the
outcome of the reorganization was known. In order to maintain the status quo while the success of
the reorganization was uncertain, Brenner C.J.S.C. agreed to the proposal and ordered that an
amount of $305,202.30 be held by the Monitor in its trust account.

5 On September 3, 2008, having concluded that reorganization was not possible, LeRoy
Trucking sought leave to make an assignment in bankruptcy under the BIA. The Crown sought an
order that the GST monies held by the Monitor be paid to the Receiver General of Canada. Brenner
C.J.S.C. dismissed the latter application. Reasoning that the purpose of segregating the funds with
the Monitor was "to facilitate an ultimate payment of the GST monies which were owed pre-filing,
but only if a viable plan emerged", the failure of such a reorganization, followed by an assignment
in bankruptcy, meant the Crown would lose priority under the BI4 (2008 BCSC 1805, [2008]
G.S.T.C. 221).

6 The Crown's appeal was allowed by the British Columbia Court of Appeal (2009 BCCA 205,
270 B.C.A.C. 167). Tysoe J.A. for a unanimous court found two independent bases for allowing the
Crown's appeal.

7 First, the court's authority under s. 11 of the CCA4 was held not to extend to staying the
Crown's application for immediate payment of the GST funds subject to the deemed trust after it
was clear that reorganization efforts had failed and that bankruptcy was inevitable. As restructuring
was no longer a possibility, staying the Crown's claim to the GST funds no longer served a purpose
under the CCAA and the court was bound under the priority scheme provided by the £74 to allow
payment to the Crown. In so holding, Tysoe J.A. adopted the reasoning in Ottawa Senators Hockey
Club Corp. (Re) (2005), 73 O.R. (3d) 737 (C.A.), which found that the £T4 deemed trust for GST
established Crown priority over secured creditors under the CCAA.

8 Second, Tysoe J.A. concluded that by ordering the GST funds segregated in the Monitor's
trust account on April 29, 2008, the judge had created an express trust in favour of the Crown from
which the monies in question could not be diverted for any other purposes. The Court of Appeal
therefore ordered that the money held by the Monitor in trust be paid to the Receiver General.

2. Issues

9 This appeal raises three broad issues which are addressed in turn:
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(1) Dids. 222(3) of the ETA displace s. 18.3(1) of the CCA4 and give priority to the
Crown's ETA deemed trust during CCAA proceedings as held in Ottawa Sena-
tors?

(2)  Did the court exceed its CCAA authority by lifting the stay to allow the debtor to
make an assignment in bankruptcy?

(3)  Did the court's order of April 29, 2008 requiring segregation of the Crown's GST
claim in the Monitor's trust account create an express trust in favour of the
Crown in respect of those funds?

3. Analysis

10 The first issue concerns Crown priorities in the context of insolvency. As will be seen, the
ETA provides for a deemed trust in favour of the Crown in respect of GST owed by a debtor
"[d]espite ... any other enactment of Canada (except the Bankruptcy and Insolvency Act)" (s.
222(3)), while the CCA4 stated at the relevant time that "notwithstanding any provision in federal
or provincial legislation that has the effect of deeming property to be held in trust for Her Majesty,
property of a debtor company shall not be [so] regarded"” (s. 18.3(1)). It is difficult to imagine two
statutory provisions more apparently in conflict. However, as is often the case, the apparent conflict
can be resolved through interpretation.

11 In order to properly interpret the provisions, it is necessary to examine the history of the
CCA4, its function amidst the body of insolvency legislation enacted by Parliament, and the princi-
ples that have been recognized in the jurisprudence. It will be seen that Crown priorities in the in-
solvency context have been significantly pared down. The resolution of the second issue is also
rooted in the context of the CCAA, but its purpose and the manner in which it has been interpreted
in the case law are also key. After examining the first two issues in this case, I will address Tysoe
J.A.'s conclusion that an express trust in favour of the Crown was created by the court's order of
April 29, 2008.

3.1 Purpose and Scope of Insolvency Law

12 Insolvency is the factual situation that arises when a debtor is unable to pay creditors (see
generally, R. J. Wood, Bankruptcy and Insolvency Law (2009), at p. 16). Certain legal proceedings
become available upon insolvency, which typically allow a debtor to obtain a court order staying its
creditors’ enforcement actions and attempt to obtain a binding compromise with creditors to adjust
the payment conditions to something more realistic. Alternatively, the debtor's assets may be liqui-
dated and debts paid from the proceeds according to statutory priority rules. The former is usually
referred to as reorganization or restructuring while the latter is termed liquidation.

13 Canadian commercial insolvency law is not codified in one exhaustive statute. Instead, Par-
liament has enacted multiple insolvency statutes, the main one being the BIA. The BIA offers a
self-contained legal regime providing for both reorganization and liquidation. Although bankruptcy
legislation has a long history, the BIA itself is a fairly recent statute -- it was enacted in 1992. It is
characterized by a rules-based approach to proceedings. The BIA is available to insolvent debtors
owing $1000 or more, regardless of whether they are natural or legal persons. It contains mecha-
nisms for debtors to make proposals to their creditors for the adjustment of debts. If a proposal fails,
the B4 contains a bridge to bankruptcy whereby the debtor's assets are liquidated and the proceeds
paid to creditors in accordance with the statutory scheme of distribution.
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14 Access to the CCAA is more restrictive. A debtor must be a company with liabilities in ex-
cess of $5 million. Unlike the BIA, the CCAA contains no provisions for liquidation of a debtor's
assets if reorganization fails. There are three ways of exiting CCAA proceedings. The best outcome
is achieved when the stay of proceedings provides the debtor with some breathing space during
which solvency is restored and the CCAA process terminates without reorganization being needed.
The second most desirable outcome occurs when the debtor's compromise or arrangement is ac-
cepted by its creditors and the reorganized company emerges from the CCAA4 proceedings as a go-
ing concern. Lastly, if the compromise or arrangement fails, either the company or its creditors usu-
ally seek to have the debtor's assets liquidated under the applicable provisions of the BIA or to place
the debtor into receivership. As discussed in greater detail below, the key difference between the
reorganization regimes under the BI4 and the CCAA is that the latter offers a more flexible mecha-
nism with greater judicial discretion, making it more responsive to complex reorganizations.

15 As T will discuss at greater length below, the purpose of the CCA4 -- Canada's first reorgan-
ization statute -- is to permit the debtor to continue to carry on business and, where possible, avoid
the social and economic costs of liquidating its assets. Proposals to creditors under the BI4 serve the
same remedial purpose, though this is achieved through a rules-based mechanism that offers less
flexibility. Where reorganization is impossible, the B/4 may be employed to provide an orderly
mechanism for the distribution of a debtor's assets to satisfy creditor claims according to predeter-
mined priority rules.

16 Prior to the enactment of the CCAA4 in 1933 (S.C. 1932-33, c. 306), practice under existing
commercial insolvency legislation tended heavily towards the liquidation of a debtor company (J.
Sarra, Creditor Rights and the Public Interest: Restructuring Insolvent Corporations (2003), at p.
12). The battering visited upon Canadian businesses by the Great Depression and the absence of an
effective mechanism for reaching a compromise between debtors and creditors to avoid liquidation
required a legislative response. The CCAA4 was innovative as it allowed the insolvent debtor to at-
tempt reorganization under judicial supervision outside the existing insolvency legislation which,
once engaged, almost invariably resulted in liquidation (Reference re Companies' Creditors Ar-
rangement Act, [1934] S.C.R. 659, at pp. 660-61; Sarra, Creditor Rights, at pp. 12-13).

17 Parliament understood when adopting the CCAA that liquidation of an insolvent company
was harmful for most of those it affected -- notably creditors and employees -- and that a workout
which allowed the company to survive was optimal (Sarra, Creditor Rights, at pp. 13-15).

18 Early commentary and jurisprudence also endorsed the CCAA's remedial objectives. It rec-
ognized that companies retain more value as going concerns while underscoring that intangible
losses, such as the evaporation of the companies' goodwill, result from liquidation (S. E. Edwards,
"Reorganizations Under the Companies' Creditors Arrangement Act" (1947), 25 Can. Bar Rev. 587,
at p. 592). Reorganization serves the public interest by facilitating the survival of companies sup-
plying goods or services crucial to the health of the economy or saving large numbers of jobs (ibid.,
at p. 593). Insolvency could be so widely felt as to impact stakeholders other than creditors and em-
ployees. Variants of these views resonate today, with reorganization justified in terms of rehabili-
tating companies that are key elements in a complex web of interdependent economic relationships
in order to avoid the negative consequences of liquidation.

19 The CCAA fell into disuse during the next several decades, likely because amendments to
the Act in 1953 restricted its use to companies issuing bonds (S.C. 1952-53, c. 3). During the eco-
nomic downturn of the early 1980s, insolvency lawyers and courts adapting to the resulting wave of
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insolvencies resurrected the statute and deployed it in response to new economic challenges. Partic-
ipants in insolvency proceedings grew to recognize and appreciate the statute's distinguishing fea-
ture: a grant of broad and flexible authority to the supervising court to make the orders necessary to
facilitate the reorganization of the debtor and achieve the CCAA4's objectives. The manner in which
courts have used CCA4 jurisdiction in increasingly creative and flexible ways is explored in greater
detail below.

20 Efforts to evolve insolvency law were not restricted to the courts during this period. In 1970,
a government-commissioned panel produced an extensive study recommending sweeping reform
but Parliament failed to act (see Bankrupicy and Insolvency: Report of the Study Committee on
Bankruptcy and Insolvency Legislation (1970)). Another panel of experts produced more limited
recommendations in 1986 which eventually resulted in enactment of the Bankruptcy and Insolvency
Act 0f 1992 (8.C. 1992, c. 27) (see Proposed Bankruptcy Act Amendments: Report of the Advisory
Committee on Bankruptcy and Insolvency (1986)). Broader provisions for reorganizing insolvent
debtors were then included in Canada's bankruptcy statute. Although the 1970 and 1986 reports
made no specific recommendations with respect to the CCA4, the House of Commons committee
studying the BIA's predecessor bill, C-22, seemed to accept expert testimony that the BIA4's new re-
organization scheme would shortly supplant the CCA44, which could then be repealed, with com-
mercial insolvency and bankruptcy being governed by a single statute (Minutes of Proceedings and
Evidence of the Standing Committee on Consumer and Corporate Affairs and Government Opera-
tions, Issue No. 15, October 3, 1991, at pp. 15:15-15:16).

21 In retrospect, this conclusion by the House of Commons committee was out of step with re-
ality. It overlooked the renewed vitality the CCAA4 enjoyed in contemporary practice and the ad-
vantage that a flexible judicially supervised reorganization process presented in the face of increas-
ingly complex reorganizations, when compared to the stricter rules-based scheme contained in the
BIA. The "flexibility of the CCAA [was seen as] a great benefit, allowing for creative and effective
decisions" (Industry Canada, Marketplace Framework Policy Branch, Report on the Operation and
Administration of the Bankruptcy and Insolvency Act and the Companies’ Creditors Arrangement
Act (2002), at p. 41). Over the past three decades, resurrection of the CCAA has thus been the
mainspring of a process through which, one author concludes, "the legal setting for Canadian insol-
vency restructuring has evolved from a rather blunt instrument to one of the most sophisticated sys-
tems in the developed world" (R. B. Jones, "The Evolution of Canadian Restructuring: Challenges
for the Rule of Law", in J. P. Sarra, ed., Annual Review of Insolvency Law 2005 (2006), 481, at p.
481).

22 While insolvency proceedings may be governed by different statutory schemes, they share
some commonalities. The most prominent of these is the single proceeding model. The nature and
purpose of the single proceeding model are described by Professor Wood in Bankruptcy and Insol-
vency Law:

They all provide a collective proceeding that supersedes the usual civil process
available to creditors to enforce their claims. The creditors' remedies are collecti-
vized in order to prevent the free-for-all that would otherwise prevail if creditors
were permitted to exercise their remedies. In the absence of a collective process,
cach creditor is armed with the knowledge that if they do not strike hard and
swift to seize the debtor's assets, they will be beat out by other creditors. [pp. 2-3]
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The single proceeding model avoids the inefficiency and chaos that would attend insolvency if each
creditor initiated proceedings to recover its debt. Grouping all possible actions against the debtor
into a single proceeding controlled in a single forum facilitates negotiation with creditors because it
places them all on an equal footing, rather than exposing them to the risk that a more aggressive
creditor will realize its claims against the debtor's limited assets while the other creditors attempt a
compromise. With a view to achieving that purpose, both the CCA44 and the BIA allow a court to
order all actions against a debtor to be stayed while a compromise is sought.

23 Another point of convergence of the CCAA4 and the BIA relates to priorities. Because the
CCAA is silent about what happens if reorganization fails, the BI4 scheme of liquidation and distri-
bution necessarily supplies the backdrop for what will happen if a CCAA4 reorganization is ulti-
mately unsuccessful. In addition, one of the important features of legislative reform of both statutes
since the enactment of the B/4 in 1992 has been a cutback in Crown priorities (S.C. 1992, c. 27, s.
39; S.C. 1997, c. 12, ss. 73 and 125; S.C. 2000, c. 30, s. 148; S.C. 2005, c. 47, ss. 69 and 131; S.C.
20009, c. 33, ss. 25 and 29; see also Quebec (Revenue) v. Caisse populaire Desjardins de Mont-
magny, 2009 SCC 49, [2009] 3 S.C.R. 286; Deputy Minister of Revenue v. Rainville, [1980] 1
S.C.R. 35; Proposed Bankruptcy Act Amendments: Report of the Advisory Committee on Bankrupt-
¢y and Insolvency (1986)).

24 With parallel CCAA and BIA restructuring schemes now an accepted feature of the insol-
vency law landscape, the contemporary thrust of legislative reform has been towards harmonizing
aspects of insolvency law common to the two statutory schemes to the extent possible and encour-
aging reorganization over liquidation (see An Act to establish the Wage Earner Protection Program
Act, to amend the Bankruptcy and Insolvency Act and the Companies' Creditors Arrangement Act
and to make consequential amendments to other Acts, S.C. 2005, c. 47; Gauntlet Energy Corp., Re,
2003 ABQB 894, 30 Alta. L.R. (4th) 192, at para. 19).

25 Mindful of the historical background of the CCAA4 and BIA, I now turn to the first question
at issue.

3.2 GST Deemed Trust Under the CCAA

26 The Court of Appeal proceeded on the basis that the £74 precluded the court from staying
the Crown's enforcement of the GST deemed trust when partially lifting the stay to allow the debtor
to enter bankruptcy. In so doing, it adopted the reasoning in a line of cases culminating in Ottawa
Senators, which held that an ETA4 deemed trust remains enforceable during CCAA reorganization
despite language in the CCAA that suggests otherwise.

27 The Crown relies heavily on the decision of the Ontario Court of Appeal in Ottawa Senators
and argues that the later in time provision of the £74 creating the GST deemed trust trumps the
provision of the CCAA purporting to nullify most statutory deemed trusts. The Court of Appeal in
this case accepted this reasoning but not all provincial courts follow it (see, e.g., Komunik Corp.
(Arrangement relatif a), 2009 QCCS 6332 (CanLlIl), leave to appeal granted, 2010 QCCA 183
(CanLII)). Century Services relied, in its written submissions to this Court, on the argument that the
court had authority under the CCAA4 to continue the stay against the Crown's claim for unremitted
GST. In oral argument, the question of whether Ottawa Senators was correctly decided nonetheless
arose. After the hearing, the parties were asked to make further written submissions on this point.
As appears evident from the reasons of my colleague Abella J., this issue has become prominent
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before this Court. In those circumstances, this Court needs to determine the correctness of the rea-
soning in Ottawa Senators.

28 The policy backdrop to this question involves the Crown's priority as a creditor in insolven-
cy situations which, as I mentioned above, has evolved considerably. Prior to the 1990s, Crown
claims largely enjoyed priority in insolvency. This was widely seen as unsatisfactory as shown by
both the 1970 and 1986 insolvency reform proposals, which recommended that Crown claims re-
ceive no preferential treatment. A closely related matter was whether the CCA4 was binding at all
upon the Crown. Amendments to the CCA4 in 1997 confirmed that it did indeed bind the Crown
(see CCAA, s. 21, as am. by S.C. 1997, c. 12, s. 126).

29 Claims of priority by the state in insolvency situations receive different treatment across ju-
risdictions worldwide. For example, in Germany and Australia, the state is given no priority at all, -
while the state enjoys wide priority in the United States and France (see B. K. Morgan, "Should the
Sovereign be Paid First? A Comparative International Analysis of the Priority for Tax Claims in
Bankruptcy" (2000), 74 Am. Bank. L.J. 461, at p. 500). Canada adopted a middle course through
legislative reform of Crown priority initiated in 1992. The Crown retained priority for source de-
ductions of income tax, Employment Insurance ("EI") and Canada Pension Plan ("CPP") premiums,
but ranks as an ordinary unsecured creditor for most other claims.

30 Parliament has frequently enacted statutory mechanisms to secure Crown claims and permit
their enforcement. The two most common are statutory deemed trusts and powers to garnish funds
third parties owe the debtor (see F. L. Lamer, Priority of Crown Claims in Insolvency (loose-leaf),
at s. 2).

31 With respect to GST collected, Parliament has enacted a deemed trust. The E74 states that
every person who collects an amount on account of GST is deemed to hold that amount in trust for
the Crown (s. 222(1)). The deemed trust extends to other property of the person collecting the tax
equal in value to the amount deemed to be in trust if that amount has not been remitted in accord-
ance with the £T4. The deemed trust also extends to property held by a secured creditor that, but for
the security interest, would be property of the person collecting the tax (s. 222(3)).

32 Parliament has created similar deemed trusts using almost identical language in respect of
source deductions of income tax, EI premiums and CPP premiums (see s. 227(4) of the Income Tax
Act, R.S.C. 1985, c. 1 (5th Supp.) ("ITA"), ss. 86(2) and (2.1) of the Employment Insurance Act,

S.C. 1996, c. 23, and ss. 23(3) and (4) of the Canada Pension Plan, R.S.C. 1985, ¢. C-8). I will refer
to income tax, EI and CPP deductions as "source deductions".

33 In Royal Bank of Canada v. Sparrow Electric Corp., [1997] 1 S.C.R. 411, this Court ad-
dressed a priority dispute between a deemed trust for source deductions under the IT4 and security
interests taken under both the Bank Act, S.C. 1991, c. 46, and the Alberta Personal Property Secu-
rity Act, S.A. 1988, c. P-4.05 ("PPSA"). As then worded, an /74 deemed trust over the debtor's
property equivalent to the amount owing in respect of income tax became effective at the time of
liquidation, receivership, or assignment in bankruptcy. Sparrow Electric held that the ITA deemed
trust could not prevail over the security interests because, being fixed charges, the latter attached as
soon as the debtor acquired rights in the property such that the /74 deemed trust had no property on
which to attach when it subsequently arose. Later, in First Vancouver Finance v. M.N.R., 2002 SCC
49,12002] 2 S.C.R. 720, this Court observed that Parliament had legislated to strengthen the statu-
tory deemed trust in the /74 by deeming it to operate from the moment the deductions were not paid
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to the Crown as required by the /74, and by granting the Crown priority over all security interests
(paras. 27-29) (the "Sparrow Electric amendment").

34 The amended text of s. 227(4.1) of the /T4 and concordant source deductions deemed trusts
in the Canada Pension Plan and the Employment Insurance Act state that the deemed trust operates
notwithstanding any other enactment of Canada, except ss. 81.1 and 81.2 of the BI4. The ETA
deemed trust at issue in this case is similarly worded, but it excepts the BI4 in its entirety. The pro-
vision reads as follows:

222...

(3) Despite any other provision of this Act (except subsection (4)), any
other enactment of Canada (except the Bankruptcy and Insolvency Act), any en-
actment of a province or any other law, if at any time an amount deemed by sub-
section (1) to be held by a person in trust for Her Majesty is not remitted to the
Receiver General or withdrawn in the manner and at the time provided under this
Part, property of the person and property held by any secured creditor of the per-
son that, but for a security interest, would be property of the person, equal in
value to the amount so deemed to be held in trust, is deemed ... .

35 The Crown submits that the Sparrow Electric amendment, added by Parliament to the £74
in 2000, was intended to preserve the Crown's priority over collected GST under the CCA4 while
subordinating the Crown to the status of an unsecured creditor in respect of GST only under the
BIA. This is because the ETA provides that the GST deemed trust is effective "despite" any other
enactment except the B/4.

36 The language used in the ETA for the GST deemed trust creates an apparent conflict with the
CCAA, which provides that subject to certain exceptions, property deemed by statute to be held in
trust for the Crown shall not be so regarded.

37 Through a 1997 amendment to the CCA4 (S.C. 1997, c. 12, s. 125), Parliament appears to
have, subject to specific exceptions, nullified deemed trusts in favour of the Crown once reorgani-
zation proceedings are commenced under the Act. The relevant provision reads:

18.3 (1) Subject to subsection (2), notwithstanding any provision in federal
or provincial legislation that has the effect of deeming property to be held in trust
for Her Majesty, property of a debtor company shall not be regarded as held in
trust for Her Majesty unless it would be so regarded in the absence of that statu-
tory provision.

This nullification of deemed trusts was continued in further amendments to the CCA44 (S.C. 2005, c.
47), where s. 18.3(1) was renumbered and reformulated as s. 37(1):

37. (1) Subject to subsection (2), despite any provision in federal or pro-
vincial legislation that has the effect of deeming property to be held in trust for
Her Majesty, property of a debtor company shall not be regarded as being held in
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trust for Her Majesty unless it would be so regarded in the absence of that statu-
tory provision,.

38 An analogous provision exists in the BI4, which, subject to the same specific exceptions,
nullifies statutory deemed trusts and makes property of the bankrupt that would otherwise be sub-
Ject to a deemed trust part of the debtor's estate and available to creditors (S.C. 1992, c. 27, s. 39;
S.C. 1997, c. 12, s. 73; BIA, s. 67(2)). 1t is noteworthy that in both the CCA4 and the BIA, the ex-
ceptions concern source deductions (CCA4, s. 18.3(2); BIA, s. 67(3)). The relevant provision of the
CCAA reads:

183 ...

(2) Subsection (1) does not apply in respect of amounts deemed to be held
in trust under subsection 227(4) or (4.1) of the Income Tax Act, subsection 23(3)
or (4) of the Canada Pension Plan or subsection 86(2) or (2.1) of the Employ-

ment Insurance Act... .

Thus, the Crown's deemed trust and corresponding priority in source deductions remain effective
both in reorganization and in bankruptcy.

39 Meanwhile, in both s. 18.4(1) of the CCAA and s. 86(1) of the BIA4, other Crown claims are
treated as unsecured. These provisions, establishing the Crown's status as an unsecured creditor, ex-
plicitly exempt statutory deemed trusts in source deductions (CCAA, s. 18.4(3); BIA, s. 86(3)). The
CCAA provision reads as follows:

184 ...

(3) Subsection (1) [Crown ranking as unsecured creditor] does not affect
the operation of

(a) subsections 224(1.2) and (1.3) of the Income Tax Act,

(b) any provision of the Canada Pension Plan or of the Employment In-
surance Act that refers to subsection 224(1.2) of the Income Tax Act and
provides for the collection of a contribution ... .

Therefore, not only does the CCA4 provide that Crown claims do not enjoy priority over the claims
of other creditors (s. 18.3(1)), but the exceptions to this rule (i.e., that Crown priority is maintained
for source deductions) are repeatedly stated in the statute.

40 The apparent conflict in this case is whether the rule in the CCAA first enacted as s. 18.3 in
1997, which provides that subject to certain explicit exceptions, statutory deemed trusts are ineffec-
tive under the CCAA4, is overridden by the one in the ET4 enacted in 2000 stating that GST deemed
trusts operate despite any enactment of Canada except the BI4. With respect for my colleague Fish
J., I.do not think the apparent conflict can be resolved by denying it and creating a rule requiring
both a statutory provision enacting the deemed trust, and a second statutory provision confirming it.
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Such a rule is unknown to the law. Courts must recognize conflicts, apparent or real, and resolve
them when possible.

41 A line of jurisprudence across Canada has resolved the apparent conflict in favour of the
ETA, thereby maintaining GST deemed trusts under the CCAA. Ottawa Senators, the leading case,
decided the matter by invoking the doctrine of implied repeal to hold that the later in time provision
of the ETA should take precedence over the CCAA (see also Solid Resources Ltd., Re (2002), 40
C.B.R. (4th) 219 (Alta. Q.B.); Gauntlet).

42 The Ontario Court of Appeal in Ottawa Senator s rested its conclusion on two considera-
tions. First, it was persuaded that by explicitly mentioning the BI4 in ETA s. 222(3), but not the
CCAA, Parliament made a deliberate choice. In the words of MacPherson J.A..:

The BIA and the CCAA are closely related federal statutes. | cannot conceive that
Parliament would specifically identify the BI4 as an exception, but accidentally
fail to consider the CCAA as a possible second exception. In my view, the omis-
sion of the CCAA from s. 222(3) of the ETA was almost certainly a considered
omission. [para. 43]

43 Second, the Ontario Court of Appeal compared the conflict between the E74 and the CCAA4
to that before this Court in Doré v. Verdun (City), [1997] 2 S.C.R. 862, and found them to be "iden-
tical" (para. 46). It therefore considered Doré binding (para. 49). In Doré, a limitations provision in
the more general and recently enacted Civil Code of Québec, S.Q. 1991, c. 64 ("C.C.Q."), was held
to have repealed a more specific provision of the earlier Quebec Cities and Towns Act, R.S.Q., c.
C-19, with which it conflicted. By analogy, the Ontario Court of Appeal held that the later in time
and more general provision, s. 222(3) of the ETA4, impliedly repealed the more specific and earlier
in time provision, s. 18.3(1) of the CCAA (paras. 47-49).

44 Viewing this issue in its entire context, several considerations lead me to conclude that nei-
ther the reasoning nor the result in Ottawa Senators can stand. While a conflict may exist at the lev-
el of the statutes' wording, a purposive and contextual analysis to determine Parliament's true intent
yields the conclusion that Parliament could not have intended to restore the Crown's deemed trust
priority in GST claims under the CCA4 when it amended the £74 in 2000 with the Sparrow Elec-
tric amendment.

45 I begin by recalling that Parliament has shown its willingness to move away from asserting
priority for Crown claims in insolvency law. Section 18.3(1) of the CCAA (subject to the s. 18.3(2)
exceptions) provides that the Crown's deemed trusts have no effect under the CCAA. Where Parlia-
ment has sought to protect certain Crown claims through statutory deemed trusts and intended that
these deemed trusts continue in insolvency, it has legislated so explicitly and elaborately. For ex-
ample, s. 18.3(2) of the CCAA and s. 67(3) of the B4 expressly provide that deemed trusts for
source deductions remain effective in insolvency. Parliament has, therefore, clearly carved out ex-
ceptions from the general rule that deemed trusts are ineffective in insolvency. The CCAA4 and BIA
are in harmony, preserving deemed trusts and asserting Crown priority only in respect of source
deductions. Meanwhile, there is no express statutory basis for concluding that GST claims enjoy a
preferred treatment under the CCA4 or the BIA. Unlike source deductions, which are clearly and
expressly dealt with under both these insolvency statutes, no such clear and express language exists
in those Acts carving out an exception for GST claims.
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46 The internal logic of the CCAA also militates against upholding the ET4 deemed trust for
GST. The CCAA imposes limits on a suspension by the court of the Crown's rights in respect of
source deductions but does not mention the ET4 (s. 11.4). Since source deductions deemed trusts
are granted explicit protection under the CCA4, it would be inconsistent to afford a better protection
to the E74 deemed trust absent explicit language in the CCAA. Thus, the logic of the CCAA4 appears
to subject the ET4 deemed trust to the waiver by Parliament of its priority (s. 18.4).

47 Moreover, a strange asymmetry would arise if the interpretation giving the ETA priority over
the CCAA urged by the Crown is adopted here: the Crown would retain priority over GST claims
during CCA4 proceedings but not in bankruptcy. As courts have reflected, this can only encourage
statute shopping by secured creditors in cases such as this one where the debtor's assets cannot sat-
isfy both the secured creditors' and the Crown's claims (Gauntlet, at para. 21). If creditors' claims
were better protected by liquidation under the BIA4, creditors' incentives would lie overwhelmingly
with avoiding proceedings under the CCA4 and not risking a failed reorganization. Giving a key
player in any insolvency such skewed incentives against reorganizing under the CC44 can only
undermine that statute's remedial objectives and risk inviting the very social ills that it was enacted
to avert.

48 Arguably, the effect of Ottawa Senators is mitigated if restructuring is attempted under the
BI4 instead of the CCAA, but it is not cured. If Ottawa Senators were to be followed, Crown priori-
ty over GST would differ depending on whether restructuring took place under the CCAA or the
BIA. The anomaly of this result is made manifest by the fact that it would deprive companies of the
option to restructure under the more flexible and responsive CCA4 regime, which has been the stat-
ute of choice for complex reorganizations.

49 Evidence that Parliament intended different treatments for GST claims in reorganization and
bankruptcy is scant, if it exists at all. Section 222(3) of the ET4 was enacted as part of a
wide-ranging budget implementation bill in 2000. The summary accompanying that bill does not
indicate that Parliament intended to elevate Crown priority over GST claims under the CCAA to the
same or a higher level than source deductions claims. Indeed, the summary for deemed trusts states
only that amendments to existing provisions are aimed at "ensuring that employment insurance
premiums and Canada Pension Plan contributions that are required to be remitted by an employer
are fully recoverable by the Crown in the case of the bankruptcy of the employer" (Summary to
S.C. 2000, c. 30, at p. 4a). The wording of GST deemed trusts resembles that of statutory deemed
trusts for source deductions and incorporates the same overriding language and reference to the BIA.
However, as noted above, Parliament's express intent is that only source deductions deemed trusts
remain operative. An exception for the B4 in the statutory language establishing the source deduc-
tions deemed trusts accomplishes very little, because the explicit language of the BIA itself (and the
CCA4) carves out these source deductions deemed trusts and maintains their effect. It is however
noteworthy that no equivalent language maintaining GST deemed trusts exists under either the BIA4
or the CCAA.

50 It seems more likely that by adopting the same language for creating GST deemed trusts in
the ET4 as it did for deemed trusts for source deductions, and by overlooking the inclusion of an
exception for the CCA4 alongside the BI4 in s. 222(3) of the ETA, Parliament may have inadvert-
ently succumbed to a drafting anomaly. Because of a statutory lacuna in the ET4, the GST deemed
trust could be seen as remaining effective in the CCA4, while ceasing to have any effect under the
BI4, thus creating an apparent conflict with the wording of the CCAA4. However, it should be seen
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for what it is: a facial conflict only, capable of resolution by looking at the broader approach taken
to Crown priorities and by giving precedence to the statutory language of's. 18.3 of the CCA4 in a
manner that does not produce an anomalous outcome.

51 Section 222(3) of the ETA evinces no explicit intention of Parliament to repeal CCAA s.
18.3. It merely creates an apparent conflict that must be resolved by statutory interpretation. Parlia-
ment's intent when it enacted ETA s. 222(3) was therefore far from unambiguous. Had it sought to
give the Crown a priority for GST claims, it could have done so explicitly as it did for source de-
ductions. Instead, one is left to infer from the language of ETA s. 222(3) that the GST deemed trust
was intended to be effective under the CCAA.

52 I am not persuaded that the reasoning in Doré requires the application of the doctrine of im-
plied repeal in the circumstances of this case. The main issue in Doré concerned the impact of the
adoption of the C.C.Q. on the administrative law rules with respect to municipalities. While
Gonthier J. concluded in that case that the limitation provision in art. 2930 C.C.Q. had repealed by
implication a limitation provision in the Cities and Towns Act, he did so on the basis of more than a
textual analysis. The conclusion in Doré was reached after thorough contextual analysis of both
pieces of legislation, including an extensive review of the relevant legislative history (paras. 31-41).
Consequently, the circumstances before this Court in Doré are far from "identical" to those in the
present case, in terms of text, context and legislative history. Accordingly, Doré cannot be said to
require the automatic application of the rule of repeal by implication.

53 A noteworthy indicator of Parliament's overall intent is the fact that in subsequent amend-
ments it has not displaced the rule set out in the CCAA. Indeed, as indicated above, the recent
amendments to the CCA4 in 2005 resulted in the rule previously found in s. 18.3 being renumbered
and reformulated as s. 37. Thus, to the extent the interpretation allowing the GST deemed trust to
remain effective under the CCAA4 depends on ETA s. 222(3) having impliedly repealed CCAA s.
18.3(1) because it is later in time, we have come full circle. Parliament has renumbered and refor-
mulated the provision of the CCAA stating that, subject to exceptions for source deductions, deemed
trusts do not survive the CCAA proceedings and thus the CCA4 is now the later in time statute. This
confirms that Parliament's intent with respect to GST deemed trusts is to be found in the CCAA.

54 I do not agree with my colleague Abella J. that s. 44(f) of the Interpretation Act, R.S.C.
1985, c. I-21, can be used to interpret the 2005 amendments as having no effect. The new statute
can hardly be said to be a mere re-enactment of the former statute. Indeed, the CC4A4 underwent a
substantial review in 2005. Notably, acting consistently with its goal of treating both the B/4 and
the CCAA as sharing the same approach to insolvency, Parliament made parallel amendments to
both statutes with respect to corporate proposals. In addition, new provisions were introduced re-
garding the treatment of contracts, collective agreements, interim financing and governance agree-
ments. The appointment and role of the Monitor was also clarified. Noteworthy are the limits im-
posed by CCAA s. 11.09 on the court's discretion to make an order staying the Crown's source de-
ductions deemed trusts, which were formerly found in s. 11.4. No mention whatsoever is made of
GST deemed trusts (see Summary to S.C. 2005, c. 47). The review went as far as looking at the
very expression used to describe the statutory override of deemed trusts. The comments cited by my
colleague only emphasize the clear intent of Parliament to maintain its policy that only source de-
ductions deemed trusts survive in CCA4 proceedings.

55 In the case at bar, the legislative context informs the determination of Parliament's legisla-
tive intent and supports the conclusion that E7A4 s. 222(3) was not intended to narrow the scope of
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the CCAA's override provision. Viewed in its entire context, the conflict between the ETA and the
CCA4 1s more apparent than real. I would therefore not follow the reasoning in Ottawa Senators
and affirm that CCA4 s. 18.3 remained effective.

56 My conclusion is reinforced by the purpose of the CCA4 as part of Canadian remedial in-
solvency legislation. As this aspect is particularly relevant to the second issue, I will now discuss
how courts have interpreted the scope of their discretionary powers in supervising a CCAA reorgan-
ization and how Parliament has largely endorsed this interpretation. Indeed, the interpretation courts
have given to the CCAA helps in understanding how the CCA4 grew to occupy such a prominent
role in Canadian insolvency law.

3.3 Discretionary Power of a Court Supervising a CCAA Reorganization

57 Courts frequently observe that "[t]he CCAA is skeletal in nature" and does not "contain a
comprehensive code that lays out all that is permitted or barred" (Metcalfe & Mansfield Alternative
Investments 11 Corp. (Re), 2008 ONCA 587,92 O.R. (3d) 513, at para. 44, per Blair J.A.). Accord-
ingly, "[t]he history of CCAA law has been an evolution of judicial interpretation” (Dylex Ltd., Re
(1995), 31 C.B.R. (3d) 106 (Ont. Ct. (Gen. Div.)), at para. 10, per Farley J.).

58 CCAA decisions are often based on discretionary grants of jurisdiction. The incremental ex-
ercise of judicial discretion in commercial courts under conditions one practitioner aptly describes
as "the hothouse of real-time litigation" has been the primary method by which the CCA44 has been
adapted and has evolved to meet contemporary business and social needs (see Jones, at p. 484).

59 Judicial discretion must of course be exercised in furtherance of the CCAA's purposes. The
remedial purpose I referred to in the historical overview of the Act is recognized over and over
again in the jurisprudence. To cite one early example:

The legislation is remedial in the purest sense in that it provides a means where-
by the devastating social and economic effects of bankruptcy or creditor initiated
termination of ongoing business operations can be avoided while a
court-supervised attempt to reorganize the financial affairs of the debtor compa-
ny is made.

(Elan Corp. v. Comiskey (1990), 41 O.A.C. 282
, at para. 57, per Doherty J.A., dissenting)

60 Judicial decision making under the CCA4 takes many forms. A court must first of all pro-
vide the conditions under which the debtor can attempt to reorganize. This can be achieved by stay-
ing enforcement actions by creditors to allow the debtor's business to continue, preserving the status
quo while the debtor plans the compromise or arrangement to be presented to creditors, and super-
vising the process and advancing it to the point where it can be determined whether it will succeed
(see, e.g., Chef Ready Foods Ltd. v. Hongkong Bank of Can. (1990), 51 B.C.L.R. (2d) 84 (C.A), at
pp. 88-89; Pacific National Lease Holding Corp., Re (1992), 19 B.C.A.C. 134, at para. 27). In doing
so, the court must often be cognizant of the various interests at stake in the reorganization, which
can extend beyond those of the debtor and creditors to include employees, directors, shareholders,
and even other parties doing business with the insolvent company (see, e.g., Canadian Airlines
Corp., Re, 2000 ABQB 442, 84 Alta. L.R. (3d) 9, at para. 144, per Paperny I. (as she then was); Air
Canada, Re (2003), 42 C.B.R. (4th) 173 (Ont. S.C.J.), at para. 3; dir Canada, Re, 2003 CanLII
49366 (Ont. S.C.J.), at para. 13, per Farley J.; Sarra, Creditor Rights, at pp. 181-92 and 217-26). In
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addition, courts must recognize that on occasion the broader public interest will be engaged by as-
pects of the reorganization and may be a factor against which the decision of whether to allow a
particular action will be weighed (see, e.g., Canadian Red Cross Society/Société Canadienne de la
Croix Rouge, Re (2000), 19 C.B.R. (4th) 158 (Ont. S.C.].), at para. 2, per Blair J. (as he then was);
Sarra, Creditor Rights, at pp. 195-214).

61 When large companies encounter difficulty, reorganizations become increasingly complex.
CCAA courts have been called upon to innovate accordingly in exercising their jurisdiction beyond
merely staying proceedings against the debtor to allow breathing room for reorganization. They
have been asked to sanction measures for which there is no explicit authority in the CCA4. Without
exhaustively cataloguing the various measures taken under the authority of the CCA4, it is useful to
refer briefly to a few examples to illustrate the flexibility the statute affords supervising courts.

62 Perhaps the most creative use of CCAA authority has been the increasing willingness of
courts to authorize post-filing security for debtor in possession financing or super-priority charges
on the debtor's assets when necessary for the continuation of the debtor's business during the reor-
ganization (see, €.g., Skydome Corp., Re (1998), 16 C.B.R. (4th) 118 (Ont. Ct. (Gen. Div.)); United
Used Auto & Truck Parts Ltd., Re, 2000 BCCA 146, 135 B.C.A.C. 96, aff'g (1999), 12 C.B.R. (4th)
144 (S.C.); and generally, J. P. Sarra, Rescue! The Companies' Creditors Arrangement Act (2007),
at pp. 93-115). The CCAA has also been used to release claims against third parties as part of ap-
proving a comprehensive plan of arrangement and compromise, even over the objections of some
dissenting creditors (see Metcalfe & Mansfield). As well, the appointment of a Monitor to oversee
the reorganization was originally a measure taken pursuant to the CCAA's supervisory authority;
Parliament responded, making the mechanism mandatory by legislative amendment.

63 Judicial innovation during CCAA4 proceedings has not been without controversy. At least
two questions it raises are directly relevant to the case at bar: (1) what are the sources of a court's
authority during CCAA proceedings? (2) what are the limits of this authority?

64 The first question concerns the boundary between a court's statutory authority under the
CCAA and a court's residual authority under its inherent and equitable jurisdiction when supervising
a reorganization. In authorizing measures during CCAA proceedings, courts have on occasion pur-
ported to rely upon their equitable jurisdiction to advance the purposes of the Act or their inherent
jurisdiction to fill gaps in the statute. Recent appellate decisions have counselled against purporting
to rely on inherent jurisdiction, holding that the better view is that courts are in most cases simply
construing the authority supplied by the CCAA itself (see, e.g., Skeena Cellulose Inc., Re, 2003
BCCA 344, 13 B.C.L.R. (4th) 236, at paras. 45-47, per Newbury J.A.; Stelco Inc. (Re) (2005), 75
O.R. (3d) 5 (C.A)), paras. 31-33, per Blair ].A.).

65 I agree with Justice Georgina R. Jackson and Professor Janis Sarra that the most appropriate
approach is a hierarchical one in which courts rely first on an interpretation of the provisions of the
CCAA text before turning to inherent or equitable jurisdiction to anchor measures taken in a CCAA
proceeding (see G. R. Jackson and J. Sarra, "Selecting the Judicial Tool to get the Job Done: An
Examination of Statutory Interpretation, Discretionary Power and Inherent Jurisdiction in Insolven-
cy Matters", in J. P. Sarra, ed., Annual Review of Insolvency Law 2007 (2008), 41, at p. 42). The
authors conclude that when given an appropriately purposive and liberal interpretation, the CCAA4
will be sufficient in most instances to ground measures necessary to achieve its objectives (p. 94).




Page 24

66 Having examined the pertinent parts of the CCA4 and the recent history of the legislation, I
accept that in most instances the issuance of an order during CCA4 proceedings should be consid-
ered an exercise in statutory interpretation. Particularly noteworthy in this regard is the expansive
interpretation the language of the statute at issue is capable of supporting.

67 The initial grant of authority under the CCA4 empowered a court "where an application is
made under this Act in respect of a company ... on the application of any person interested in the
matter ..., subject to this Act, [to] make an order under this section" (CCA4, s. 11(1)). The plain
language of the statute was very broad.

68 In this regard, though not strictly applicable to the case at bar, I note that Parliament has in
recent amendments changed the wording contained in s. 11(1), making explicit the discretionary
authority of the court under the CCAA. Thus in s. 11 of the CCAA as currently enacted, a court may,
"subject to the restrictions set out in this Act, ... make any order that it considers appropriate in the
circumstances” (S.C. 2005, c. 47, s. 128). Parliament appears to have endorsed the broad reading of
CCAA authority developed by the jurisprudence.

69 The CCAA also explicitly provides for certain orders. Both an order made on an initial ap-
plication and an order on subsequent applications may stay, restrain, or prohibit existing or new
proceedings against the debtor. The burden is on the applicant to satisfy the court that the order is
appropriate in the circumstances and that the applicant has been acting in good faith and with due
diligence (CCAA, ss. 11(3), (4) and (6)).

70 The general language of the CCAA4 should not be read as being restricted by the availability
of more specific orders. However, the requirements of appropriateness, good faith, and due dili-
gence are baseline considerations that a court should always bear in mind when exercising CCA4
authority. Appropriateness under the CCA4 is assessed by inquiring whether the order sought ad-
vances the policy objectives underlying the CCAA. The question is whether the order will usefully
further efforts to achieve the remedial purpose of the CCA4 -- avoiding the social and economic
losses resulting from liquidation of an insolvent company. I would add that appropriateness extends
not only to the purpose of the order, but also to the means it employs. Courts should be mindful that
chances for successful reorganizations are enhanced where participants achieve common ground
and all stakeholders are treated as advantageously and fairly as the circumstances permit.

71 It is well-established that efforts to reorganize under the CCA4 can be terminated and the
stay of proceedings against the debtor lifted if the reorganization is "doomed to failure" (see Chef
Ready, at p. 88; Philip's Manufacturing Ltd., Re (1992), 9 C.B.R. (3d) 25 (B.C.C.A.), at paras. 6-7).
However, when an order is sought that does realistically advance the CCAA's purposes, the ability to
make it is within the discretion of a CCAA4 court.

72 The preceding discussion assists in determining whether the court had authority under the
CCAA to continue the stay of proceedings against the Crown once it was apparent that reorganiza-
tion would fail and bankruptcy was the inevitable next step.

73 In the Court of Appeal, Tysoe J.A. held that no authority existed under the CCAA4 to contin-
ue staying the Crown's enforcement of the GST deemed trust once efforts at reorganization had
come to an end. The appellant submits that in so holding, Tysoe J.A. failed to consider the underly-
ing purpose of the CCA4 and give the statute an appropriately purposive and liberal interpretation
under which the order was permissible. The Crown submits that Tysoe J.A. correctly held that the
mandatory language of the £74 gave the court no option but to permit enforcement of the GST
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deemed trust when lifting the CCAA stay to permit the debtor to make an assignment under the BIA4.
Whether the £74 has a mandatory effect in the context of a CCAA proceeding has already been
discussed. I will now address the question of whether the order was authorized by the CCAA.

74 It is beyond dispute that the CCAA4 imposes no explicit temporal limitations upon proceed-
ings commenced under the Act that would prohibit ordering a continuation of the stay of the
Crown's GST claims while lifting the general stay of proceedings temporarily to allow the debtor to
make an assignment in bankruptcy.

75 The question remains whether the order advanced the underlying purpose of the CCAA. The
Court of Appeal held that it did not because the reorganization efforts had come to an end and the
CCAA was accordingly spent. I disagree.

76 There is no doubt that had reorganization been commenced under the B/4 instead of the
CCAA, the Crown's deemed trust priority for the GST funds would have been lost. Similarly, the
Crown does not dispute that under the scheme of distribution in bankruptcy under the BI4, the
deemed trust for GST ceases to have effect. Thus, after reorganization under the CCAA failed, cred-
itors would have had a strong incentive to seek immediate bankruptcy and distribution of the debt-
or's assets under the BIA. In order to conclude that the discretion does not extend to partially lifting
the stay in order to allow for an assignment in bankruptcy, one would have to assume a gap between
the CCAA and the BIA proceedings. Brenner C.J.S.C.'s order staying Crown enforcement of the
GST claim ensured that creditors would not be disadvantaged by the attempted reorganization under
the CCAA. The effect of his order was to blunt any impulse of creditors to interfere in an orderly
liquidation. His order was thus in furtherance of the CCA4's objectives to the extent that it allowed
a bridge between the CCAA4 and BIA proceedings. This interpretation of the tribunal's discretionary
power is buttressed by s. 20 of the CCAA. That section provides that the CCAA4 "may be applied to-
gether with the provisions of any Act of Parliament ... that authorizes or makes provision for the
sanction of compromises or arrangements between a company and its shareholders or any class of
them", such as the BIA. Section 20 clearly indicates the intention of Parliament for the CCA4 to op-
erate in tandem with other insolvency legislation, such as the B/4.

77 The CCAA creates conditions for preserving the status quo while attempts are made to find
common ground amongst stakeholders for a reorganization that is fair to all. Because the alternative
to reorganization is often bankruptcy, participants will measure the impact of a reorganization
against the position they would enjoy in liquidation. In the case at bar, the order fostered a harmo-
nious transition between reorganization and liquidation while meeting the objective of a single col-
lective proceeding that is common to both statutes.

78 Tysoe J.A. therefore erred in my view by treating the CCAA4 and the BIA4 as distinct regimes
subject to a temporal gap between the two, rather than as forming part of an integrated body of in-
solvency law. Parliament's decision to maintain two statutory schemes for reorganization, the B/4
and the CCAA, reflects the reality that reorganizations of differing complexity require different legal
mechanisms. By contrast, only one statutory scheme has been found to be needed to liquidate a
bankrupt debtor's estate. The transition from the CCAA to the BI4 may require the partial lifting of a
stay of proceedings under the CCA4 to allow commencement of the BI4 proceedings. However, as
Laskin J.A. for the Ontario Court of Appeal noted in a similar competition between secured credi-
tors and the Ontario Superintendent of Financial Services seeking to enforce a deemed trust, "[t]he
two statutes are related" and no "gap" exists between the two statutes which would allow the en-
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forcement of property interests at the conclusion of CCAA4 proceedings that would be lost in bank-
ruptey (Ivaco Inc. (Re) (2006), 83 O.R. (3d) 108, at paras. 62-63).

79 The Crown's priority in claims pursuant to source deductions deemed trusts does not under-
mine this conclusion. Source deductions deemed trusts survive under both the CCAA and the BIA.
Accordingly, creditors' incentives to prefer one Act over another will not be affected. While a court
has a broad discretion to stay source deductions deemed trusts in the CCA44 context, this discretion
is nevertheless subject to specific limitations applicable only to source deductions deemed trusts
(CCA4, s. 11.4). Thus, if CCAA reorganization fails (e.g., either the creditors or the court refuse a
proposed reorganization), the Crown can immediately assert its claim in unremitted source deduc-
tions. But this should not be understood to affect a seamless transition into bankruptcy or create any
"gap" between the CCAA and the BIA for the simple reason that, regardless of what statute the re-
organization had been commenced under, creditors' claims in both instances would have been sub-
ject to the priority of the Crown's source deductions deemed trust.

80 Source deductions deemed trusts aside, the comprehensive and exhaustive mechanism under
the B4 must control the distribution of the debtor's assets once liquidation is inevitable. Indeed, an
orderly transition to liquidation is mandatory under the B4 where a proposal is rejected by credi-
tors. The CCAA is silent on the transition into liquidation but the breadth of the court's discretion
under the Act is sufficient to construct a bridge to liquidation under the BI4. The court must do so
in a manner that does not subvert the scheme of distribution under the BIA. Transition to liquidation
requires partially lifting the CCA4 stay to commence proceedings under the BIA. This necessary
partial lifting of the stay should not trigger a race to the courthouse in an effort to obtain priority
unavailable under the BIA.

81 I therefore conclude that Brenner C.J.S.C. had the authority under the CCAA to lift the stay
to allow entry into liquidation.

3.4 Express Trust

82 The last issue in this case is whether Brenner C.J.S.C. created an express trust in favour of
the Crown when he ordered on April 29, 2008, that proceeds from the sale of LeRoy Trucking's as-
sets equal to the amount of unremitted GST be held back in the Monitor's trust account until the re-
sults of the reorganization were known. Tysoe J.A. in the Court of Appeal concluded as an alterna-
tive ground for allowing the Crown's appeal that it was the beneficiary of an express trust. I disa-

gree.

83 Creation of an express trust requires the presence of three certainties: intention, subject mat-
ter, and object. Express or "true trusts" arise from the acts and intentions of the settlor and are dis-
tinguishable from other trusts arising by operation of law (see D. W. M. Waters, M. R. Gillen and L.
D. Smith, eds., Waters' Law of Trusts in Canada (3rd ed. 2005), at pp. 28-29 especially fn. 42).

84 Here, there is no certainty to the object (i.e. the beneficiary) inferrable from the court's order
of April 29, 2008, sufficient to support an express trust.

85 At the time of the order, there was a dispute between Century Services and the Crown over
part of the proceeds from the sale of the debtor's assets. The court's solution was to accept LeRoy
Trucking's proposal to segregate those monies until that dispute could be resolved. Thus there was
no certainty that the Crown would actually be the beneficiary, or object, of the trust.



Page 27

86 The fact that the location chosen to segregate those monies was the Monitor's trust account
has no independent effect such that it would overcome the lack of a clear beneficiary. In any event,
under the interpretation of CCA4 s. 18.3(1) established above, no such priority dispute would even
arise because the Crown's deemed trust priority over GST claims would be lost under the CCA4 and
the Crown would rank as an unsecured creditor for this amount. However, Brenner C.J.S.C. may
well have been proceeding on the basis that, in accordance with Ottawa Senators, the Crown's GST
claim would remain effective if reorganization was successful, which would not be the case if tran-
sition to the liquidation process of the BI4 was allowed. An amount equivalent to that claim would
accordingly be set aside pending the outcome of reorganization.

87 Thus, uncertainty surrounding the outcome of the CCAA restructuring eliminates the exist-
ence of any certainty to permanently vest in the Crown a beneficial interest in the funds. That much
is clear from the oral reasons of Brenner C.J.S.C. on April 29, 2008, when he said: "Given the fact
that [CCAA4 proceedings] are known to fail and filings in bankruptcy result, it seems to me that
maintaining the status quo in the case at bar supports the proposal to have the monitor hold these
funds in trust." Exactly who might take the money in the final result was therefore evidently in
doubt. Brenner C.J.S.C.'s subsequent order of September 3, 2008, denying the Crown's application
to enforce the trust once it was clear that bankruptcy was inevitable, confirms the absence of a clear
beneficiary required to ground an express trust.

4. Conclusion

88 I conclude that Brenner C.J.S.C. had the discretion under the CCA4 to continue the stay of
the Crown's claim for enforcement of the GST deemed trust while otherwise lifting it to permit
LeRoy Trucking to make an assignment in bankruptcy. My conclusion that s. 18.3(1) of the CCA4
nullified the GST deemed trust while proceedings under that Act were pending confirms that the
discretionary jurisdiction under s. 11 utilized by the court was not limited by the Crown's asserted
GST priority, because there is no such priority under the CCA44.

89 For these reasons, I would allow the appeal and declare that the $305,202.30 collected by
LeRoy Trucking in respect of GST but not yet remitted to the Receiver General of Canada is not
subject to deemed trust or priority in favour of the Crown. Nor is this amount subject to an express
trust. Costs are awarded for this appeal and the appeal in the court below.

The following are the reasons delivered by

FISH J.:--
[
90 I am in general agreement with the reasons of Justice Deschamps and would dispose of the
appeal as she suggests.
91 More particularly, I share my colleague's interpretation of the scope of the judge's discretion

under s. 11 of the Companies' Creditors Arrangement Act, R.S.C. 1985, c. C-36 ("CCAA"). And |
share my colleague's conclusion that Brenner C.J.S.C. did not create an express trust in favour of
the Crown when he segregated GST funds into the Monitor's trust account (2008 BCSC 1805,
[2008] G.S.T.C. 221).
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92 I nonetheless feel bound to add brief reasons of my own regarding the interaction between
the CCA4 and the Excise Tax Act, R.S.C. 1985, ¢. E-15 ("ETA").

93 In upholding deemed trusts created by the ET4 notwithstanding insolvency proceedings,
Ottawa Senators Hockey Club Corp. (Re) (2005), 73 O.R. (3d) 737 (C.A.), and its progeny have
been unduly protective of Crown interests which Parliament itself has chosen to subordinate to
competing prioritized claims. In my respectful view, a clearly marked departure from that jurispru-
dential approach is warranted in this case.

94 Justice Deschamps develops important historical and policy reasons in support of this posi-
tion and I have nothing to add in that regard. I do wish, however, to explain why a comparative
analysis of related statutory provisions adds support to our shared conclusion.

95 Parliament has in recent years given detailed consideration to the Canadian insolvency
scheme. It has declined to amend the provisions at issue in this case. Ours is not to wonder why, but
rather to treat Parliament's preservation of the relevant provisions as a deliberate exercise of the
legislative discretion that is Parliament's alone. With respect, I reject any suggestion that we should
instead characterize the apparent conflict between s. 18.3(1) (now s. 37(1)) of the CCAA and s. 222
of the £T4 as a drafting anomaly or statutory lacuna properly subject to judicial correction or repair.

II

96 In the context of the Canadian insolvency regime, a deemed trust will be found to exist only
where two complementary elements co-exist: first, a statutory provision creating the trust; and se-
cond, a CCAA or Bankruptcy and Insolvency Act, R.S.C. 1985, c. B-3 ("BIA") provision confirming
-- or explicitly preserving -- its effective operation.

97 This interpretation is reflected in three federal statutes. Each contains a deemed trust provi-
sion framed in terms strikingly similar to the wording of s. 222 of the ETA.

98 The first is the Income Tax Act, R.S.C. 1985, c. 1 (5th Supp.) ("IT4") where s. 227(4) cre-
ates a deemed trust:

(4) Every person who deducts or withholds an amount under this Act is_
deemed, notwithstanding any security interest (as defined in subsection 224(1.3))
in the amount so deducted or withheld, to hold the amount separate and apart
from the property of the person and from property held by any secured creditor
(as defined in subsection 224(1.3)) of that person that but for the security interest
would be property of the person, in trust for Her Majesty and for payment to Her
Majesty in the manner and at the time provided under this Act. [Here and below,
the emphasis is of course my own.]

99 In the next subsection, Parliament has taken care to make clear that this trust is unaffected
by federal or provincial legislation to the contrary:

(4.1) Notwithstanding any other provision of this Act, the Bankruptcy and
Insolvency Act (except sections 81.1 and 81.2 of that Act), any other enactment
of Canada, any enactment of a province or any other law, where at any time an_
amount deemed by subsection 227(4) to be held by a person in trust for Her
Majesty is not paid to Her Majesty in the manner and at the time provided under
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this Act, property of the person ... equal in value to the amount so deemed to be
held in trust is deemed

(@) to be held, from the time the amount was deducted or withheld by the
person, separate and apart from the property of the person, in trust for Her
Majesty whether or not the property is subject to such a security interest, ...

... and the proceeds of such property shall be paid to the Receiver General in pri-
ority to all such security interests.

100 The continued operation of this deemed trust is expressly confirmed in s. 18.3 of the
CCAA:

18.3 (1) Subject to subsection (2), notwithstanding any provision in federal or
provincial legislation that has the effect of deeming property to be held in trust
for Her Majesty, property of a debtor company shall not be regarded as being
held in trust for Her Majesty unless it would be so regarded in the absence of that
statutory provision.

(2) Subsection (1) does not apply in respect of amounts deemed to be held
in trust under subsection 227(4) or (4.1) of the Income Tax Act, subsection 23(3)
or (4) of the Canada Pension Plan or subsection 86(2) or (2.1) of the Employ-
ment Insurance Act ... .

101 The operation of the /74 deemed trust is also confirmed in s. 67 of the BIA:

(2) Subject to subsection (3), notwithstanding any provision in federal or
provincial legislation that has the effect of deeming property to be held in trust
for Her Majesty, property of a bankrupt shall not be regarded as held in trust for
Her Majesty for the purpose of paragraph (1)(a) unless it would be so regarded in
the absence of that statutory provision.

(3) Subsection (2) does not apply in respect of amounts deemed to be held
in trust under subsection 227(4) or (4.1) of the Income Tax Act, subsection 23(3)
or (4) of the Canada Pension Plan or subsection 86(2) or (2.1) of the Employ-
ment Insurance Act ... .

102 Thus, Parliament has first created and then confirmed the continued operation of the
Crown's /T4 deemed trust under both the CCAA and the BIA regimes.

103 The second federal statute for which this scheme holds true is the Canada Pension Plan,
R.S.C. 1985, c. C-8 ("CPP"). At s. 23, Parliament creates a deemed trust in favour of the Crown and
specifies that it exists despite all contrary provisions in any other Canadian statute. Finally, and in
almost identical terms, the Employment Insurance Act, S.C. 1996, ¢. 23 ("EIA"), creates a deemed
trust in favour of the Crown: see ss. 86(2) and (2.1).
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104 As we have seen, the survival of the deemed trusts created under these provisions of the
ITA, the CPP and the EI4 is confirmed in s. 18.3(2) the CCAA and in s. 67(3) the BIA. In all three
cases, Parliament's intent to enforce the Crown's deemed trust through insolvency proceedings is
expressed in clear and unmistakable terms.

105 The same is not true with regard to the deemed trust created under the E74. Although Par-
liament creates a deemed trust in favour of the Crown to hold unremitted GST monies, and although
it purports to maintain this trust notwithstanding any contrary federal or provincial legislation, it
does not confirm the trust -- or expressly provide for its continued operation -- in either the BI4 or
the CCAA. The second of the two mandatory elements I have mentioned is thus absent reflecting
Parliament's intention to allow the deemed trust to lapse with the commencement of insolvency
proceedings.

106 The language of the relevant £TA4 provisions is identical in substance to that of the /74,
CPP, and EIA provisions:

222. (1) Subject to subsection (1.1), every person who collects an amount
as or on account of tax under Division II is deemed, for all purposes and despite
any security interest in the amount, to hold the amount in trust for Her Majesty in
right of Canada, separate and apart from the property of the person and from
property held by any secured creditor of the person that, but for a security inter-
est, would be property of the person, until the amount is remitted to the Receiver
General or withdrawn under subsection (2).

(3) Despite any other provision of this Act (except subsection (4)), any_
other enactment of Canada (except the Bankrupicy and InsolvencyAct), any en-
actment of a province or any other law, if at any time an amount deemed by sub-
section (1) to be held by a person in trust for Her Majesty is not remitted to the
Receiver General or withdrawn in the manner and at the time provided under this
Part, property of the person and property held by any secured creditor of the per-
son that, but for a security interest, would be property of the person, equal in
value to the amount so deemed to be held in trust, is deemed

(@) to be held, from the time the amount was collected by the person, in_
trust for Her Majesty, separate and apart from the property of the person,
whether or not the property is subject to a security interest, ...

.. and the proceeds of the property shall be paid to the Receiver General in prior-
ity to all security interests.

107 Yet no provision of the CCAA provides for the continuation of this deemed trust after the
CCAA is brought into play.
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108 In short, Parliament has imposed two explicit conditions, or "building blocks", for survival
under the CCAA of deemed trusts created by the /T4, CPP, and EIA. Had Parliament intended to
likewise preserve under the CCAA4 deemed trusts created by the E74, it would have included in the
CCAA the sort of confirmatory provision that explicitly preserves other deemed trusts.

109 With respect, unlike Tysoe J.A., I do not find it "inconceivable that Parliament would spe-
cifically identify the BIA as an exception when enacting the current version of's. 222(3) of the ETA4
without considering the CCAA as a possible second exception" (2009 BCCA 205, 98 B.C.L.R. (4th)
242, at para. 37). All of the deemed trust provisions excerpted above make explicit reference to the
BIA. Section 222 of the ETA does not break the pattern. Given the near-identical wording of the four
deemed trust provisions, it would have been surprising indeed had Parliament not addressed the 514
at all in the £74.

110 Parliament's evident intent was to render GST deemed trusts inoperative upon the institu-
tion of insolvency proceedings. Accordingly, s. 222 mentions the BIA so as to exclude it from its
ambit -- rather than to include it, as do the ITA, the CPP, and the EIA.

111 Conversely, I note that none of these statutes mentions the CCA4 expressly. Their specific
reference to the BI4 has no bearing on their interaction with the CCAA4. Again, it is the confirmatory
provisions in the insolvency statutes that determine whether a given deemed trust will subsist during
insolvency proceedings.

112 Finally, I believe that chambers judges should not segregate GST monies into the Monitor's
trust account during CCAA proceedings, as was done in this case. The result of Justice Deschamps's
reasoning is that GST claims become unsecured under the CCAA. Parliament has deliberately cho-
sen to nullify certain Crown super-priorities during insolvencys; this is one such instance.

I

113 For these reasons, like Justice Deschamps, I would allow the appeal with costs in this
Court and in the courts below and order that the $305,202.30 collected by LeRoy Trucking in re-
spect of GST but not yet remitted to the Receiver General of Canada be subject to no deemed trust
or priority in favour of the Crown.

The following are the reasons delivered by

114 ABELLA J. (dissenting):-- The central issue in this appeal is whether s. 222 of the Excise
Tax Act, R.S.C. 1985, c. E-15 ("ETA"), and specifically s. 222(3), gives priority during Companies'
Creditors Arrangement Act, R.S.C. 1985, c. C-36 ("CCAA"), proceedings to the Crown's deemed
trust in unremitted GST. I agree with Tysoe J.A. that it does. It follows, in my respectful view, that
a court's discretion under s. 11 of the CCAA4 is circumscribed accordingly.

115 Section 11' of the CCAA stated:

11. (1) Notwithstanding anything in the Bankruptcy and Insolvency Act or
the Winding-up Act, where an application is made under this Act in respect of a
company, the court, on the application of any person interested in the matter,
may, subject to this Act, on notice to any other person or without notice as it may
see fit, make an order under this section.
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To decide the scope of the court's discretion under s. 11, it is necessary to first determine the priori-
ty issue. Section 222(3), the provision of the ETA at issue in this case, states:

(3) Despite any other provision of this Act (except subsection (4)), any
other enactment of Canada (except the Bankruptcy and Insolvency Act), any en-
actment of a province or any other law, if at any time an amount deemed by sub-
section (1) to be held by a person in trust for Her Majesty is not remitted to the
Receiver General or withdrawn in the manner and at the time provided under this
Part, property of the person and property held by any secured creditor of the per-
son that, but for a security interest, would be property of the person, equal in
value to the amount so deemed to be held in trust, is deemed

(@) to be held, from the time the amount was collected by the person, in
trust for Her Majesty, separate and apart from the property of the person,
whether or not the property is subject to a security interest, and

(b) to form no part of the estate or property of the person from the time the
amount was collected, whether or not the property has in fact been kept
separate and apart from the estate or property of the person and whether or
not the property is subject to a security interest

and is property beneficially owned by Her Majesty in right of Canada despite any
security interest in the property or in the proceeds thereof and the proceeds of the
property shall be paid to the Receiver General in priority to all security interests.

116 Century Services argued that the CCAA's general override provision, s. 18.3(1), prevailed,
and that the deeming provisions in s. 222 of the ETA were, accordingly, inapplicable during CCAA4
proceedings. Section 18.3(1) states:

18.3 (1) ... [N]otwithstanding any provision in federal or provincial legisla-
tion that has the effect of deeming property to be held in trust for Her Majesty,
property of a debtor company shall not be regarded as held in trust for Her Maj-
esty unless it would be so regarded in the absence of that statutory provision.

117 As MacPherson J.A. correctly observed in Ottawa Senators Hockey Club Corp. (Re)
(2005), 73 O.R. (3d) 737 (C.A.), 5. 222(3) of the ET4 is in "clear conflict" with s. 18.3(1) of the
CCAA (para. 31). Resolving the conflict between the two provisions is, essentially, what seems to
me to be a relatively uncomplicated exercise in statutory interpretation: does the language reflect a
clear legislative intention? In my view it does. The deemed trust provision, s. 222(3) of the ETA, has
unambiguous language stating that it operates notwithstanding any law except the Bankruptcy and
Insolvency Act, R.S.C. 1985, ¢. B-3 ("BIA").

118 By expressly excluding only one statute from its legislative grasp, and by unequivocally
stating that it applies despite any other law anywhere in Canada except the BIA, s. 222(3) has de-
fined its boundaries in the clearest possible terms. I am in complete agreement with the following
comments of MacPherson J.A. in Ottawa Senators:
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The legislative intent of's. 222(3) of the ETA is clear. If there is a conflict
with "any other enactment of Canada (except the Bankruptcy and Insolvency
Act)", s. 222(3) prevails. In these words Parliament did two things: it decided that
s. 222(3) should trump all other federal laws and, importantly, it addressed the
topic of exceptions to its trumping decision and identified a single exception, the
Bankruptcy and Insolvency Act... . The BI4 and the CCAA are closely related
federal statutes. I cannot conceive that Parliament would specifically identify the
BIA as an exception, but accidentally fail to consider the CCAA as a possible se-
cond exception. In my view, the omission of the CCAA from s. 222(3) of the ETA
was almost certainly a considered omission. [para. 43]

119 MacPherson J.A.'s view that the failure to exempt the CCAA from the operation of the E74
is a reflection of a clear legislative intention, is borne out by how the CCAA was subsequently
changed after s. 18.3(1) was enacted in 1997. In 2000, when s. 222(3) of the ETA came into force,
amendments were also introduced to the CCAA. Section 18.3(1) was not amended.

120 The failure to amend s. 18.3(1) is notable because its effect was to protect the legislative
status quo, notwithstanding repeated requests from various constituencies that s. 18.3(1) be amend-
ed to make the priorities in the CCAA consistent with those in the BIA. In 2002, for example, when
Industry Canada conducted a review of the B4 and the CCA4, the Insolvency Institute of Canada
and the Canadian Association of Insolvency and Restructuring Professionals recommended that the
priority regime under the BIA be extended to the CCAA4 (Joint Task Force on Business Insolvency
Law Reform, Report (March 15, 2002), Sch. B, proposal 71, at pp. 37-38). The same recommenda-
tions were made by the Standing Senate Committee on Banking, Trade and Commerce in its 2003
report, Debtors and Creditors Sharing the Burden: A Review of the Bankruptcy and Insolvency Act
and the Companies’ Creditors Arrangement Act; by the Legislative Review Task Force (Commer-
cial) of the Insolvency Institute of Canada and the Canadian Association of Insolvency and Re-
structuring Professionals in its 2005 Report on the Commercial Provisions of Bill C-55; and in 2007
by the Insolvency Institute of Canada in a submission to the Standing Senate Committee on Bank-
ing, Trade and Commerce commenting on reforms then under consideration.

121 Yet the BI4 remains the only exempted statute under s. 222(3) of the E74. Even after the
2005 decision in Ottawa Senators which confirmed that the £7°4 took precedence over the CCAA4,

there was no responsive legislative revision. I see this lack of response as relevant in this case, as it
was in Tele-Mobile Co. v. Ontario, 2008 SCC 12, [2008] 1 S.C.R. 305, where this Court stated:

While it cannot be said that legislative silence is necessarily determinative
of legislative intention, in this case the silence is Parliament's answer to the con-
sistent urging of Telus and other affected businesses and organizations that there
be express language in the legislation to ensure that businesses can be reimbursed
for the reasonable costs of complying with evidence-gathering orders. I see the
legislative history as reflecting Parliament's intention that compensation not be
paid for compliance with production orders. [para. 42]

122 All this leads to a clear inference of a deliberate legislative choice to protect the deemed
trust in s. 222(3) from the reach of's. 18.3(1) of the CCAA.
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123 Nor do [ see any "policy” justification for interfering, through interpretation, with this clar-
ity of legislative intention. I can do no better by way of explaining why I think the policy argument
cannot succeed in this case, than to repeat the words of Tysoe J.A. who said:

I do not dispute that there are valid policy reasons for encouraging insol-
vent companies to attempt to restructure their affairs so that their business can
continue with as little disruption to employees and other stakeholders as possible.
It is appropriate for the courts to take such policy considerations into account, but
only if it is in connection with a matter that has not been considered by Parlia-
ment. Here, Parliament must be taken to have weighed policy considerations
when it enacted the amendments to the CCAA and ETA described above. As Mr.
Justice MacPherson observed at para. 43 of Ottawa Senators, it is inconceivable
that Parliament would specifically identify the BI4 as an exception when enact-
ing the current version of s. 222(3) of the ETA4 without considering the CCAA as
a possible second exception. I also make the observation that the 1992 set of
amendments to the BI4 enabled proposals to be binding on secured creditors and,
while there is more flexibility under the CCAA4, it is possible for an insolvent
company to attempt to restructure under the auspices of the BIA4. [para. 37]

124 Despite my view that the clarity of the language in s. 222(3) is dispositive, it is also my
view that even the application of other principles of interpretation reinforces this conclusion. In
their submissions, the parties raised the following as being particularly relevant: the Crown relied
on the principle that the statute which is "later in time" prevails; and Century Services based its ar-
gument on the principle that the general provision gives way to the specific (generalia specialibus
non derogant).

125 The "later in time" principle gives priority to a more recent statute, based on the theory that
the legislature is presumed to be aware of the content of existing legislation. If a new enactment is
inconsistent with a prior one, therefore, the legislature is presumed to have intended to derogate
from the earlier provisions (Ruth Sullivan, Sullivan on the Construction of Statutes (5th ed. 2008),
at pp. 346-47; Pierre-André Coté, The Interpretation of Legislation in Canada (3rd ed. 2000), at p.
358).

126 The exception to this presumptive displacement of pre-existing inconsistent legislation, is
the generalia specialibus non derogant principle that "[a] more recent, general provision will not be
construed as affecting an earlier, special provision" (C6té, at p. 359). Like a Russian Doll, there is
also an exception within this exception, namely, that an earlier, specific provision may in fact be
"overruled" by a subsequent general statute if the legislature indicates, through its language, an in-
tention that the general provision prevails (Doré v. Verdun (City), [1997] 2 S.C.R. 862).

127 The primary purpose of these interpretive principles is to assist in the performance of the
task of determining the intention of the legislature. This was confirmed by MacPherson J.A. in O¢-
tawa Senators, at para. 42:

[T]he overarching rule of statutory interpretation is that statutory provisions
should be interpreted to give effect to the intention of the legislature in enacting
the law. This primary rule takes precedence over all maxims or canons or aids
relating to statutory interpretation, including the maxim that the specific prevails
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over the general (generalia specialibus non derogant). As expressed by Hudson
J.in Canada v. Williams, [1944] S.C.R. 226, ... at p. 239 ...

The maxim generalia specialibus non derogant is relied on as a rule which
should dispose of the question, but the maxim is not a rule of law but a rule
of construction and bows to the intention of the legislature, if such inten-
tion can reasonably be gathered from all of the relevant legislation.

(See also Coté, at p. 358, and Pierre-Andre Coté, with the collaboration of S. Beaulac and M.
Devinat, Interprétation des lois (4th ed. 2009), at para. 1335.)

128 I accept the Crown's argument that the "later in time" principle is conclusive in this case.
Since s. 222(3) of the ETA was enacted in 2000 and s. 18.3(1) of the CCA4 was introduced in 1997,
s. 222(3) is, on its face, the later provision. This chronological victory can be displaced, as Century
Services argues, if it is shown that the more recent provision, s. 222(3) of the £T4, is a general one,
in which case the earlier, specific provision, s. 18.3(1), prevails (generalia specialibus non
derogant). But, as previously explained, the prior specific provision does not take precedence if the
subsequent general provision appears to "overrule" it. This, it seems to me, is precisely what s.
222(3) achieves through the use of language stating that it prevails despite any law of Canada, of a
province, or "any other law" other than the BIA. Section 18.3(1) of the CCAA4, is thereby rendered
inoperative for purposes of s. 222(3).

129 It is true that when the CCAA4 was amended in 2005,> s. 18.3(1) was re-enacted as s. 37(1)
(S.C. 2005, c. 47, s. 131). Deschamps J. suggests that this makes s. 37(1) the new, "later in time"
provision. With respect, her observation is refuted by the operation of s. 44(f) of the Interpretation
Act, R.S.C. 1985, c. I-21, which expressly deals with the (non) effect of re-enacting, without signif-
icant substantive changes, a repealed provision (see Attorney General of Canada v. Public Service
Staff Relations Board, [1977] 2 F.C. 663, dealing with the predecessor provision to s. 44(f)). It di-
rects that new enactments not be construed as "new law" unless they differ in substance from the
repealed provision:

44, Where an enactment, in this section called the "former enactment", is
repealed and another enactment, in this section called the "new enactment”, is
substituted therefor,

() except to the extent that the provisions of the new enactment are not in
substance the same as those of the former enactment, the new enactment
shall not be held to operate as new law, but shall be construed and have
effect as a consolidation and as declaratory of the law as contained in the
former enactment;

Section 2 of the Interpretation Act defines an enactment as "an Act or regulation or any portion of
an Act or regulation”.

130 Section 37(1) of the current CCAA is almost identical to s. 18.3(1). These provisions are set
out for ease of comparison, with the differences between them underlined:
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37. (1) Subject to subsection (2), despite any provision in federal or pro-
vincial legislation that has the effect of deeming property to be held in trust for
Her Majesty, property of a debtor company shall not be regarded as being held in
trust for Her Majesty unless it would be so regarded in the absence of that statu-
tory provision.

18.3 (1) Subject to subsection (2), notwithstanding any provision in federal
or provincial legislation that has the effect of deeming property to be held in trust
for Her Majesty, property of a debtor company shall not be regarded as held in
trust for Her Majesty unless it would be so regarded in the absence of that statu-
tory provision.

131 The application of s. 44(f) of the Interpretation Act simply confirms the government's
clearly expressed intent, found in Industry Canada's clause-by-clause review of Bill C-55, where s.
37(1) was identified as "a technical amendment to re-order the provisions of this Act". During se-
cond reading, the Hon. Bill Rompkey, then the Deputy Leader of the Government in the Senate,
confirmed that s. 37(1) represented only a technical change:

On a technical note relating to the treatment of deemed trusts for taxes, the
bill [sic ] makes no changes to the underlying policy intent, despite the fact that
in the case of a restructuring under the CCAA, sections of the act [sic ] were re-
pealed and substituted with renumbered versions due to the extensive reworking

of the CCAA.
(Debates of the Senate, vol. 142, 1st Sess., 38th Parl., November 23, 2005, at p.
2147)

132 Had the substance of's. 18.3(1) altered in any material way when it was replaced by s.

37(1), I would share Deschamps J.'s view that it should be considered a new provision. But since s.
18.3(1) and s. 37(1) are the same in substance, the transformation of's. 18.3(1) into s. 37(1) has no
effect on the interpretive queue, and s. 222(3) of the ETA remains the "later in time" provision (Sul-
livan, at p. 347).

133 This means that the deemed trust provision in s. 222(3) of the ETA takes precedence over s.
18.3(1) during CCAA proceedings. The question then is how that priority affects the discretion of a
court under s. 11 of the CCAA.

134 While s. 11 gives a court discretion to make orders notwithstanding the BI4 and the Wind-
ing-up Act, R.S.C. 1985, ¢. W-11, that discretion is not liberated from the operation of any other
federal statute. Any exercise of discretion is therefore circumscribed by whatever limits are imposed
by statutes other than the BI4 and the Winding-up Act. That includes the ETA. The chambers judge
in this case was, therefore, required to respect the priority regime set out in s. 222(3) of the ETA.
Neither s. 18.3(1) nor s. 11 of the CCAA gave him the authority to ignore it. He could not, as a re-
sult, deny the Crown's request for payment of the GST funds during the CCA44 proceedings.

135 Given this conclusion, it is unnecessary to consider whether there was an express trust.

136 I would dismiss the appeal.



Page 37

Appeal allowed with costs, ABELLA I. dissenting.

% ok ok ok ok

APPENDIX
Companies' Creditors Arrangement Act, R.S.C. 1985, c. C-36 (as at December 13, 2007)

11. (1) [Powers of court] Notwithstanding anything in the Bankruptcy and Insolvency Act or
the Winding-up Act, where an application is made under this Act in respect of a company, the court,
on the application of any person interested in the matter, may, subject to this Act, on notice to any
other person or without notice as it may see fit, make an order under this section.

(3) [Initial application court orders] A court may, on an initial application in respect of a com-
pany, make an order on such terms as it may impose, effective for such period as the court deems
necessary not exceeding thirty days,

(@) staying, until otherwise ordered by the court, all proceedings taken or that
might be taken in respect of the company under an Act referred to in subsection

(1);

(b) restraining, until otherwise ordered by the court, further proceedings in any
action, suit or proceeding against the company; and

(c) prohibiting, until otherwise ordered by the court, the commencement of or
proceeding with any other action, suit or proceeding against the company.

(4) [Other than initial application court orders] A court may, on an application in respect of a
company other than an initial application, make an order on such terms as it may impose,

(a) staying, until otherwise ordered by the court, for such period as the court
deems necessary, all proceedings taken or that might be taken in respect of the
company under an Act referred to in subsection (1),

(b) restraining, until otherwise ordered by the court, further proceedings in any
action, suit or proceeding against the company; and

(c) prohibiting, until otherwise ordered by the court, the commencement of or
proceeding with any other action, suit or proceeding against the company.

(6) [Burden of proof on application] The court shall not make an order under subsection (3) or
(4) unless

(a) the applicant satisfies the court that circumstances exist that make such an
order appropriate; and
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(b) in the case of an order under subsection (4), the applicant also satisfies the
court that the applicant has acted, and is acting, in good faith and with due dili-
gence.

11.4 (1) [Her Majesty affected] An order made under section 11 may provide that

(@) Her Majesty in right of Canada may not exercise rights under subsection
224(1.2) of the Income Tax Act or any provision of the Canada Pension Plan or
of the Employment Insurance Act that refers to subsection 224(1.2) of the Income
Tax Act and provides for the collection of a contribution, as defined in the Can-
ada Pension Plan, or an employee's premium, or employer's premium, as defined
in the Employment Insurance Act, and of any related interest, penalties or other
amounts, in respect of the company if the company is a tax debtor under that
subsection or provision, for such period as the court considers appropriate but
ending not later than

(1)  the expiration of the order,

(i)  the refusal of a proposed compromise by the creditors or the court,

(iii)  six months following the court sanction of a compromise or arrangement,

(iv)  the default by the company on any term of a compromise or arrangement,
or

(v)  the performance of a compromise or arrangement in respect of the compa-
ny; and

(D) Her Majesty in right of a province may not exercise rights under any provi-
sion of provincial legislation in respect of the company where the company is a
debtor under that legislation and the provision has a similar purpose to subsection
224(1.2) of the Income Tax Act, or refers to that subsection, to the extent that it
provides for the collection of a sum, and of any related interest, penalties or other
amounts, where the sum

(1) has been withheld or deducted by a person from a payment to another per-
son and is in respect of a tax similar in nature to the income tax imposed
on individuals under the Income Tax Act, or

(i1)  is of the same nature as a contribution under the Canada Pension Plan if
the province is a "province providing a comprehensive pension plan" as
defined in subsection 3(1) of the Canada Pension Plan and the provincial
legislation establishes a "provincial pension plan" as defined in that sub-
section,

for such period as the court considers appropriate but ending not later than the occurrence or time
referred to in whichever of subparagraphs (a)(i) to (v) may apply.

(2) [When order ceases to be in effect] An order referred to in subsection (1) ceases to be in ef-
fect if

(@) the company defaults on payment of any amount that becomes due to Her
Majesty after the order is made and could be subject to a demand under
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subsection 224(1.2) of the Income Tax Act,

any provision of the Canada Pension Plan or of the Employment Insurance
Act that refers to subsection 224(1.2) of the Income Tax Act and provides
for the collection of a contribution, as defined in the Canada Pension Plan,
or an employee's premium, or employer's premium, as defined in the Em-
ployment Insurance Act, and of any related interest, penalties or other
amounts, or

under any provision of provincial legislation that has a similar purpose to
subsection 224(1.2) of the Income Tax Act, or that refers to that subsection,
to the extent that it provides for the collection of a sum, and of any related
interest, penalties or other amounts, where the sum

(A) has been withheld or deducted by a person from a payment to anoth-
er person and is in respect of a tax similar in nature to the income tax
imposed on individuals under the Income Tax Act, or

(B) is of the same nature as a contribution under the Canada Pension
Plan if the province is a "province providing a comprehensive pen-
sion plan" as defined in subsection 3(1) of the Canada Pension Plan
and the provincial legislation establishes a "provincial pension plan"
as defined in that subsection; or

(b) any other creditor is or becomes entitled to realize a security on any property
that could be claimed by Her Majesty in exercising rights under

(@)
(ii)

(iii)

subsection 224(1.2) of the Income Tax Act,

any provision of the Canada Pension Plan or of the Employment Insurance
Act that refers to subsection 224(1.2) of the Income Tax Act and provides
for the collection of a contribution, as defined in the Canada Pension Plan,
or an employee's premium, or employer's premium, as defined in the Em-
ployment Insurance Act, and of any related interest, penalties or other
amounts, or

any provision of provincial legislation that has a similar purpose to subsec-
tion 224(1.2) of the Income Tax Act, or that refers to that subsection, to the
extent that it provides for the collection of a sum, and of any related inter-
est, penalties or other amounts, where the sum

(A) has been withheld or deducted by a person from a payment to anoth-
er person and is in respect of a tax similar in nature to the income tax
imposed on individuals under the /ncome Tax Act, or

(B) 1is of the same nature as a contribution under the Canada Pension
Plan if the province is a "province providing a comprehensive pen-
sion plan" as defined in subsection 3(1) of the Canada Pension Plan
and the provincial legislation establishes a "provincial pension plan”
as defined in that subsection.
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(3) [Operation of similar legislation] An order made under section 11, other than an order re-
ferred to in subsection (1) of this section, does not affect the operation of

(a) subsections 224(1.2) and (1.3) of the Income Tax Act,

(b) any provision of the Canada Pension Plan or of the Employment Insurance
Act that refers to subsection 224(1.2) of the Income Tax Act and provides for the
collection of a contribution, as defined in the Canada Pension Plan, or an em-
ployee's premium, or employer's premium, as defined in the Employment Insur-
ance Act, and of any related interest, penalties or other amounts, or

(¢) any provision of provincial legislation that has a similar purpose to subsection
224(1.2) of the Income Tax Act, or that refers to that subsection, to the extent that
it provides for the collection of a sum, and of any related interest, penalties or
other amounts, where the sum

(i)  has been withheld or deducted by a person from a payment to another per-
son and 1s in respect of a tax similar in nature to the income tax imposed
on individuals under the Income Tax Act, or

(i1)  is of the same nature as a contribution under the Canada Pension Plan if
the province is a "province providing a comprehensive pension plan" as
defined in subsection 3(1) of the Canada Pension Plan and the provincial
legislation establishes a "provincial pension plan" as defined in that sub-
section,

and for the purpose of paragraph (c), the provision of provincial legislation is, despite any Act of
Canada or of a province or any other law, deemed to have the same effect and scope against any
creditor, however secured, as subsection 224(1.2) of the Income Tax Act in respect of a sum referred
to in subparagraph (c)(i), or as subsection 23(2) of the Canada Pension Plan in respect of a sum re-
ferred to in subparagraph (c)(i1), and in respect of any related interest, penalties or other amounts.

18.3 (1) [Deemed trusts] Subject to subsection (2), notwithstanding any provision in federal
or provincial legislation that has the effect of deeming property to be held in trust for Her Majesty,
property of a debtor company shall not be regarded as held in trust for Her Majesty unless it would
be so regarded in the absence of that statutory provision.

(2) [Exceptions] Subsection (1) does not apply in respect of amounts deemed to be held in
trust under subsection 227(4) or (4.1) of the Income Tax Act, subsection 23(3) or (4) of the Canada
Pension Plan or subsection 86(2) or (2.1) of the Employment Insurance Act (each of which is in this
subsection referred to as a "federal provision") nor in respect of amounts deemed to be held in trust
under any law of a province that creates a deemed trust the sole purpose of which is to ensure re-
mittance to Her Majesty in right of the province of amounts deducted or withheld under a law of the
province where

(a) that law of the province imposes a tax similar in nature to the tax imposed
under the Income Tax Act and the amounts deducted or withheld under that law
of the province are of the same nature as the amounts referred to in subsection
227(4) or (4.1) of the Income Tax Act, or
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(b) the province is a "province providing a comprehensive pension plan" as de-
fined in subsection 3(1) of the Canada Pension Plan, that law of the province
establishes a "provincial pension plan" as defined in that subsection and the
amounts deducted or withheld under that law of the province are of the same na-
ture as amounts referred to in subsection 23(3) or (4) of the Canada Pension
Plan,

and for the purpose of this subsection, any provision of a law of a province that creates a deemed
trust is, notwithstanding any Act of Canada or of a province or any other law, deemed to have the
same effect and scope against any creditor, however secured, as the corresponding federal provi-

sion.

18.4 (1) [Status of Crown claims] In relation to a proceeding under this Act, all claims, in-
cluding secured claims, of Her Majesty in right of Canada or a province or any body under an en-
actment respecting workers' compensation, in this section and in section 18.5 called a "workers'
compensation body", rank as unsecured claims.

(3) [Operation of similar legislation] Subsection (1) does not affect the operation of
(a) subsections 224(1.2) and (1.3) of the Income Tax Act,

(b) any provision of the Canada Pension Plan or of the Employment Insurance
Act that refers to subsection 224(1.2) of the Income Tax Act and provides for the
collection of a contribution, as defined in the Canada Pension Plan, or an em-
ployee's premium, or employer's premium, as defined in the Employment Insur-
ance Act, and of any related interest, penalties or other amounts, or

(c) any provision of provincial legislation that has a similar purpose to subsection
224(1.2) of the Income Tax Act, or that refers to that subsection, to the extent that
it provides for the collection of a sum, and of any related interest, penalties or
other amounts, where the sum

(i)  has been withheld or deducted by a person from a payment to another per-
son and is in respect of a tax similar in nature to the income tax imposed
on individuals under the Income Tax Act, or

(i) is of the same nature as a contribution under the Canada Pension Plan if
the province is a "province providing a comprehensive pension plan" as
defined in subsection 3(1) of the Canada Pension Plan and the provincial
legislation establishes a "provincial pension plan" as defined in that sub-
section,

and for the purpose of paragraph (c), the provision of provincial legislation is, despite any Act of
Canada or of a province or any other law, deemed to have the same effect and scope against any
creditor, however secured, as subsection 224(1.2) of the Income Tax Act in respect of a sum referred
to in subparagraph (c)(i), or as subsection 23(2) of the Canada Pension Plan in respect of a sum re-
ferred to in subparagraph (c)(i1), and in respect of any related interest, penalties or other amounts.
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20. [Act to be applied conjointly with other Acts] The provisions of this Act may be applied
together with the provisions of any Act of Parliament or of the legislature of any province, that au-
thorizes or makes provision for the sanction of compromises or arrangements between a company
and its shareholders or any class of them.

Companies' Creditors Arrangement Act, R.S.C. 1985, ¢. C-36 (as at September 18, 2009)

11. [General power of court] Despite anything in the Bankruptcy and Insolvency Act or the
Winding-up and Restructuring Act, if an application is made under this Act in respect of a debtor
company, the court, on the application of any person interested in the matter, may, subject to the
restrictions set out in this Act, on notice to any other person or without notice as it may see fit, make
any order that it considers appropriate in the circumstances.

11.02 (1) [Stays, etc. -- initial application] A court may, on an initial application in respect of
a debtor company, make an order on any terms that it may impose, effective for the period that the
court considers necessary, which period may not be more than 30 days,

(@) staying, until otherwise ordered by the court, all proceedings taken or that
might be taken in respect of the company under the Bankrupicy and Insolvency
Act or the Winding-up and Restructuring Act;

() restraining, until otherwise ordered by the court, further proceedings in any
action, suit or proceeding against the company; and

(¢) prohibiting, until otherwise ordered by the court, the commencement of any
action, suit or proceeding against the company.

(2) [Stays, etc. -- other than initial application] A court may, on an application in respect of a
debtor company other than an initial application, make an order, on any terms that it may impose,

(@) staying, until otherwise ordered by the court, for any period that the court
considers necessary, all proceedings taken or that might be taken in respect of the
company under an Act referred to in paragraph (1)(a);

(b) restraining, until otherwise ordered by the court, further proceedings in any
action, suit or proceeding against the company; and

(¢) prohibiting, until otherwise ordered by the court, the commencement of any
action, suit or proceeding against the company.

(3) [Burden of proof on application] The court shall not make the order unless
(a)  the applicant satisfies the court that circumstances exist that make the order ap-
propriate; and

(b)  inthe case of an order under subsection (2), the applicant also satisfies the court
that the applicant has acted, and is acting, in good faith and with due diligence.

11.09 (1) [Stay -- Her Majesty] An order made under section 11.02 may provide that
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(a) Her Majesty in right of Canada may not exercise rights under subsection
224(1.2) of the Income Tax Act or any provision of the Canada Pension Plan or
of the Employment Insurance Act that refers to subsection 224(1.2) of the Income
Tax Act and provides for the collection of a contribution, as defined in the Can-
ada Pension Plan, or an employee's premium, or employer's premium, as defined
in the Employment Insurance Act, and of any related interest, penalties or other
amounts, in respect of the company if the company is a tax debtor under that
subsection or provision, for the period that the court considers appropriate but
ending not later than

(1)  the expiry of the order,

(ii)  the refusal of a proposed compromise by the creditors or the court,

(iii)  six months following the court sanction of a compromise or an arrange-
ment,

(iv) the default by the company on any term of a compromise or an arrange-
ment, or

(v) the performance of a compromise or an
arrangement in respect of the company; and

(b) Her Majesty in right of a province may not exercise rights under any provi-
sion of provincial legislation in respect of the company if the company is a debt-
or under that legislation and the provision has a purpose similar to subsection
224(1.2) of the Income Tax Act, or refers to that subsection, to the extent that it
provides for the collection of a sum, and of any related interest, penalties or other
amounts, and the sum

(1)  has been withheld or deducted by a person from a payment to another per-
son and is in respect of a tax similar in nature to the income tax imposed
on individuals under the Income Tax Act, or

(i1)  is of the same nature as a contribution under the Canada Pension Plan if
the province is a "province providing a comprehensive pension plan" as
defined in subsection 3(1) of the Canada Pension Plan and the provincial
legislation establishes a "provincial pension plan" as defined in that sub-
section,

for the period that the court considers appropriate but ending not later than the occurrence or time
referred to in whichever of subparagraphs (a)(i) to (v) that may apply.

(2) [When order ceases to be in effect] The portions of an order made under section 11.02 that
affect the exercise of rights of Her Majesty referred to in paragraph (1)(a) or (b) cease to be in effect

(@) the company defaults on the payment of any amount that becomes due to Her
Majesty after the order is made and could be subject to a demand under

(i)  subsection 224(1.2) of the Income Tax Act,
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(i1)  any provision of the Canada Pension Plan or of the Employment Insurance
Act that refers to subsection 224(1.2) of the Income Tax Act and provides
for the collection of a contribution, as defined in the Canada Pension Plan,
or an employee's premium, or employer's premium, as defined in the Em-
ployment Insurance Act, and of any related interest, penalties or other
amounts, or

(i) any provision of provincial legislation that has a purpose similar to subsec-
tion 224(1.2) of the Income Tax Act, or that refers to that subsection, to the
extent that it provides for the collection of a sum, and of any related inter-
est, penalties or other amounts, and the sum

(A) has been withheld or deducted by a person from a payment to anoth-
er person and is in respect of a tax similar in nature to the income tax
imposed on individuals under the Income Tax Act, or

(B) 1s of the same nature as a contribution under the Canada Pension
Plan if the province is a "province providing a comprehensive pen-
sion plan" as defined in subsection 3(1) of the Canada Pension Plan
and the provincial legislation establishes a "provincial pension plan”
as defined in that subsection; or

(b) any other creditor is or becomes entitled to realize a security on any property
that could be claimed by Her Majesty in exercising rights under

(1)  subsection 224(1.2) of the Income Tax Act,

(ii)  any provision of the Canada Pension Plan or of the Employment Insurance
Act that refers to subsection 224(1.2) of the Income Tax Act and provides
for the collection of a contribution, as defined in the Canada Pension Plan,
or an employee's premium, or employer's premium, as defined in the Em-
ployment Insurance Act, and of any related interest, penalties or other
amounts, or

(iii) any provision of provincial legislation that has a purpose similar to subsec-
tion 224(1.2) of the Income Tax Act, or that refers to that subsection, to the
extent that it provides for the collection of a sum, and of any related inter-
est, penalties or other amounts, and the sum

(A) has been withheld or deducted by a person from a payment to another per-
son and 1s in respect of a tax similar in nature to the income tax imposed
on individuals under the Income Tax Act, or

(B) 1is of the same nature as a contribution under the Canada Pension Plan if
the province is a "province providing a comprehensive pension plan" as
defined in subsection 3(1) of the Canada Pension Plan and the provincial
legislation establishes a "provincial pension plan" as defined in that sub-
section.

(3) [Operation of similar legislation] An order made under section 11.02, other than the por-
tions of that order that affect the exercise of rights of Her Majesty referred to in paragraph (1)(a) or
(b), does not affect the operation of
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(a) subsections 224(1.2) and (1.3) of the Income Tax Act,

(b) any provision of the Canada Pension Plan or of the Employment Insurance
Act that refers to subsection 224(1.2) of the Income Tax Act and provides for the
collection of a contribution, as defined in the Canada Pension Plan, or an em-
ployee's premium, or employer's premium, as defined in the Employment Insur-
ance Act, and of any related interest, penalties or other amounts, or

(¢) any provision of provincial legislation that has a purpose similar to subsection
224(1.2) of the Income Tax Act, or that refers to that subsection, to the extent that
it provides for the collection of a sum, and of any related interest, penalties or
other amounts, and the sum

(1)  has been withheld or deducted by a person from a payment to another per-
son and is in respect of a tax similar in nature to the income tax imposed
on individuals under the Income Tax Act, or

(i1) is of the same nature as a contribution under the Canada Pension Plan if
the province is a "province providing a comprehensive pension plan" as
defined in subsection 3(1) of the Canada Pension Plan and the provincial
legislation establishes a "provincial pension plan" as defined in that sub-
section,

and for the purpose of paragraph (c), the provision of provincial legislation is, despite any Act of
Canada or of a province or any other law, deemed to have the same effect and scope against any
creditor, however secured, as subsection 224(1.2) of the Income Tax Act in respect of a sum referred
to in subparagraph (c)(i), or as subsection 23(2) of the Canada Pension Plan in respect of a sum re-
ferred to in subparagraph (c)(ii), and in respect of any related interest, penalties or other amounts.

37. (1) [Deemed trusts] Subject to subsection (2), despite any provision in federal or provin-
cial legislation that has the effect of deeming property to be held in trust for Her Majesty, property
of a debtor company shall not be regarded as being held in trust for Her Majesty unless it would be
so regarded in the absence of that statutory provision.

(2) [Exceptions] Subsection (1) does not apply in respect of amounts deemed to be held in
trust under subsection 227(4) or (4.1) of the Income Tax Act, subsection 23(3) or (4) of the Canada
Pension Plan or subsection 86(2) or (2.1) of the Employment Insurance Act (each of which is in this
subsection referred to as a "federal provision"), nor does it apply in respect of amounts deemed to
be held in trust under any law of a province that creates a deemed trust the sole purpose of which is
to ensure remittance to Her Majesty in right of the province of amounts deducted or withheld under
a law of the province if

(a) that law of the province imposes a tax similar in nature to the tax imposed
under the Income Tax Act and the amounts deducted or withheld under that law
of the province are of the same nature as the amounts referred to in subsection
227(4) or (4.1) of the Income Tax Act, or

(b) the province is a "province providing a comprehensive pension plan" as de-
fined in subsection 3(1) of the Canada Pension Plan, that law of the province
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establishes a "provincial pension plan" as defined in that subsection and the
amounts deducted or withheld under that law of the province are of the same na-
ture as amounts referred to in subsection 23(3) or (4) of the Canada Pension
Plan,

and for the purpose of this subsection, any provision of a law of a province that creates a deemed
trust is, despite any Act of Canada or of a province or any other law, deemed to have the same ef-
fect and scope against any creditor, however secured, as the corresponding federal provision.

Excise Tax Act, R.S.C. 1985, c. E-15 (as at December 13, 2007)

222. (1) [Trust for amounts collected] Subject to subsection (1.1), every person who collects
an amount as or on account of tax under Division II is deemed, for all purposes and despite any se-
curity interest in the amount, to hold the amount in trust for Her Majesty in right of Canada, sepa-
rate and apart from the property of the person and from property held by any secured creditor of the
person that, but for a security interest, would be property of the person, until the amount is remitted
to the Receiver General or withdrawn under subsection (2).

(1.1) [Amounts collected before bankruptcy] Subsection (1) does not apply, at or after the
time a person becomes a bankrupt (within the meaning of the Bankruptcy and Insolvency Act), to
any amounts that, before that time, were collected or became collectible by the person as or on ac-
count of tax under Division II.

(3) [Extension of trust] Despite any other provision of this Act (except subsection (4)), any
other enactment of Canada (except the Bankruptcy and Insolvency Act), any enactment of a prov-
ince or any other law, if at any time an amount deemed by subsection (1) to be held by a person in
trust for Her Majesty is not remitted to the Receiver General or withdrawn in the manner and at the
time provided under this Part, property of the person and property held by any secured creditor of
the person that, but for a security interest, would be property of the person, equal in value to the
amount so deemed to be held in trust, is deemed

(@) to be held, from the time the amount was collected by the person, in trust for
Her Majesty, separate and apart from the property of the person, whether or not
the property is subject to a security interest, and

(b) to form no part of the estate or property of the person from the time the
amount was collected, whether or not the property has in fact been kept separate
and apart from the estate or property of the person and whether or not the prop-
erty is subject to a security interest

and is property beneficially owned by Her Majesty in right of Canada despite any security interest
in the property or in the proceeds thereof and the proceeds of the property shall be paid to the Re-
ceiver General in priority to all security interests.

Bankruptcy and Insolvency Act, R.S.C. 1985, ¢. B-3 (as at December 13, 2007)

67. (1) [Property of bankrupt] The property of a bankrupt divisible among his creditors shall not
comprise
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(a) property held by the bankrupt in trust for any other person,

(b) any property that as against the bankrupt is exempt from execution or seizure
under any laws applicable in the province within which the property is situated
and within which the bankrupt resides, or

(b.1) such goods and services tax credit payments and prescribed payments re-
lating to the essential needs of an individual as are made in prescribed circum-
stances and are not property referred to in paragraph (a) or (b),

but it shall comprise

(¢) all property wherever situated of the bankrupt at the date of his bankruptcy or
that may be acquired by or devolve on him before his discharge, and

(d) such powers in or over or in respect of the property as might have been exer-
cised by the bankrupt for his own benefit.

(2) [Deemed trusts] Subject to subsection (3), notwithstanding any provision in federal or
provincial legislation that has the effect of deeming property to be held in trust for Her Majesty,
property of a bankrupt shall not be regarded as held in trust for Her Majesty for the purpose of par-
agraph (1)(a) unless it would be so regarded in the absence of that statutory provision.

(3) [Exceptions] Subsection (2) does not apply in respect of amounts deemed to be held in
trust under subsection 227(4) or (4.1) of the Income Tax Act, subsection 23(3) or (4) of the Canada
Pension Plan or subsection 86(2) or (2.1) of the Employment Insurance Act (each of which is in this
subsection referred to as a "federal provision") nor in respect of amounts deemed to be held in trust
under any law of a province that creates a deemed trust the sole purpose of which is to ensure re-
mittance to Her Majesty in right of the province of amounts deducted or withheld under a law of the
province where

(a) that law of the province imposes a tax similar in nature to the tax imposed
under the /ncome Tax Act and the amounts deducted or withheld under that law
of the province are of the same nature as the amounts referred to in subsection
227(4) or (4.1) of the Income Tax Act, or

(b) the province is a "province providing a comprehensive pension plan" as de-
fined in subsection 3(1) of the Canada Pension Plan, that law of the province
establishes a "provincial pension plan" as defined in that subsection and the
amounts deducted or withheld under that law of the province are of the same na-
ture as amounts referred to in subsection 23(3) or (4) of the Canada Pension
Plan,

and for the purpose of this subsection, any provision of a law of a province that creates a deemed
trust is, notwithstanding any Act of Canada or of a province or any other law, deemed to have the
same effect and scope against any creditor, however secured, as the corresponding federal provi-

sion.
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86. (1) [Status of Crown claims] In relation to a bankruptcy or proposal, all provable claims,
including secured claims, of Her Majesty in right of Canada or a province or of any body under an
Act respecting workers' compensation, in this section and in section 87 called a "workers' compen-
sation body", rank as unsecured claims.

(3) [Exceptions] Subsection (1) does not affect the operation of
(a) subsections 224(1.2) and (1.3) of the Income Tax Act,

(b) any provision of the Canada Pension Plan or of the Employment Insurance
Act that refers to subsection 224(1.2) of the Income Tax Act and provides for the
collection of a contribution, as defined in the Canada Pension Plan, or an em-
ployee's premium, or employer's premium, as defined in the Employment Insur-
ance Act, and of any related interest, penalties or other amounts; or

(c) any provision of provincial legislation that has a similar purpose to subsection
224(1.2) of the Income Tax Act, or that refers to that subsection, to the extent that
it provides for the collection of a sum, and of any related interest, penalties or
other amounts, where the sum

(i)  has been withheld or deducted by a person from a payment to another per-
son and is in respect of a tax similar in nature to the income tax imposed
on individuals under the Income Tax Act, or

(i)  1is of the same nature as a contribution under the Canada Pension Plan if
the province is a "province providing a comprehensive pension plan” as
defined in subsection 3(1) of the Canada Pension Plan and the provincial
legislation establishes a "provincial pension plan" as defined in that sub-
section,

and for the purpose of paragraph (c), the provision of provincial legislation is, despite any Act of
Canada or of a province or any other law, deemed to have the same effect and scope against any
creditor, however secured, as subsection 224(1.2) of the Income Tax Act in respect of a sum referred
to in subparagraph (c)(i), or as subsection 23(2) of the Canada Pension Plan in respect of a sum re-
ferred to in subparagraph (c)(ii), and in respect of any related interest, penalties or other amounts.

Solicitors:
Solicitors for the appellant: Fraser Milner Casgrain, Vancouver.

Solicitor for the respondent: Department of Justice, Vancouver.

1 Section 11 was amended, effective September 18, 2009, and now states:
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11. Despite anything in the Bankruptcy and Insolvency Act or
the Winding-up and Restructuring Act, if an application is made under this
Act in respect of a debtor company, the court, on the application of any
person interested in the matter, may, subject to the restrictions set out in
this Act, on notice to any other person or without notice as it may see fit,
make any order that it considers appropriate in the circumstances.

2 The amendments did not come into force until September 18, 2009.
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Case Name:

Grant Forest Products Inc. (Re)

IN THE MATTER OF the Companies' Creditors Arrangement Act,
R.S.C. 1985, ¢. C-36, as amended
AND IN THE MATTER OF a Plan of Compromise or Arrangement of
Grant Forest Products Inc., Grant Alberta Inc., Grant Forest
Products Sales Inc. and Grant U.S. Holdings GP, Applicants
[2009] O.J. No. 3344
57 C.B.R. (5th) 128
2009 CarswellOnt 4699
179 A.C.W.S. (3d) 517
Court File No. CV-09-8247-00CL
Ontario Superior Court of Justice
Commercial List

F.J.C. Newbould J.

Heard: August 6, 2009,
Judgment: August 11, 2009.

(25 paras.)

Bankruptcy and insolvency law -- Companies' Creditors Arrangement Act matters -- Compromises
and arrangements -- With unsecured creditors -- Claims -- Priority -- Motion by GE Canada Leas-
ing Services Co. for an order deleting the Key Employee Retention Plan provisions in the June 25,
2009 initial order in these Companies' Creditors Arrangement Act proceedings, dismissed -- It was
clear on the record that the KERP agreement and charge contained in the order were appropriate
and ought to be maintained -- The Monitor and other parties supported the agreement and charge
in order to retain Lynch, a seasoned executive, as his continued presence was important for the sta-
bility of the business and to enhance the effectiveness of the marketing process -- Companies' Cred-
itors Arrangement Act.
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Motion by GE Canada Leasing Services Company for an order deleting the Key Employee Reten-
tion Plan provisions in the initial order of June 25, 2009 in these Companies' Creditors Arrangement
Act proceedings. A KERP agreement between Grant Forest Products Inc. and a Mr. Lynch was ap-
proved, and a KERP charge on all the property of the applicants as security for the amounts that
could be owing to Lynch under the agreement was granted to Lynch, ranking after the administra-
tion charge and the investment offering advisory charge. GE argued that these KERP provisions had
the effect of preferring the interest of Lynch over the interest of the other creditors, including itself.
Under the terms of the KERP agreement, if at any time before Lynch turned 65 a termination event
occurred, he was to be paid three times his then base salary.

HELD: Motion dismissed. It was clear on the basis of the record that the KERP agreement and
charge contained in the initial order were appropriate and ought to be maintained. The Monitor
supported the agreement and charge. Lynch was a very seasoned executive, and the Monitor ex-
pected he would consider other employment options if the agreement were not secured by the
charge, and that his doing so could only distract from the marketing process that was underway with
respect to the applicants' assets. Lynch's continuing role as a senior executive was important for the
stability the business and to enhance the effectiveness of the marketing process. The concern of the
Monitor and of Stephen, the Chief Restructuring Advisor, that Lynch might consider other em-
ployment opportunities if the KERP provisions were not kept in place was not an idle concern. A
three-year severance payment was not so large on the face of it to be unreasonable, or unfair to the
other stakeholders. The first lien security holders owed approximately $400 million also supported
the KERP agreement and charge.

Statutes, Regulations and Rules Cited:
Companies' Creditors Arrangement Act, R.S.C. 1985, ¢. C-36,

Counsel:
A. Duncan Grace for GE Canada Leasing Services Company.

Daniel R. Dowdall and Jane O. Dietrich, for Grant Forest Products Inc., Grant Alberta Inc., Grant
Forest Products Sales Inc., and Grant U.S. Holdings GP.

Sean Dunphy and Katherine Mah for the Monitor Ernst & Young Inc.
Kevin McElcheran for The Toronto-Dominion Bank.

Stuart Brotman for the Independent Directors.

ENDORSEMENT

1 F.J.C. NEWBOULD J.:-- KERP is an acronym for key employee retention plan. In the Ini-
tial Order of June 25, 2009, a KERP agreement between Grant Forest Products Inc. and Mr. Peter
Lynch was approved and a KERP charge on all of the property of the applicants as security for the
amounts that could be owing to Mr. Lynch under the KERP agreement was granted to Mr. Lynch
ranking after the Administration Charge and the Investment Offering Advisory Charge. The Initial
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Order was made without prejudice to the right of GE Canada Leasing Services Company ("GE
Canada") to move to oppose the KERP provisions.

2 GE Canada has now moved for an order to delete the KERP provisions in the Initial Order.
GE Canada takes the position that these KERP provisions have the effect of preferring the interest
of Mr. Lynch over the interest of the other creditors, including GE Canada.

KERP Agreement and Charge

3 The applicant companies have been a leading manufacturer of oriented strand board and have
interests in three mills in Canada and two mills in the United States. The parent company is Grant
Forest Products Inc. Grant Forest was founded by Peter Grant Sr. in 1980 and is privately owned by
the Grant family. Peter Grant Sr. is the CEO, his son, Peter Grant Jr., is the president, having
worked in the business for approximately fourteen years. Peter Lynch is 58 years old. He practised
corporate commercial law from 1976 to 1993 during which time he acted on occasion for members
of the Grant family. In 1993 he joined the business and became executive vice-president of Grant
Forest. Mr. Lynch owns no shares in the business.

4 The only KERP agreement made was between Grant Forest and Mr. Lynch. It provides that if
at any time before Mr. Lynch turns 65 years of age a termination event occurs, he shall be paid three
times his then base salary. A termination event is defined as the termination of his employment for
any reason other than just cause or resignation, constructive dismissal, the sale of the business or a
material part of the assets, or a change of control of the company. The agreement provided that the
obligation was to be secured by a letter of credit and that if the company made an application under
the CCAA it would seek an order creating a charge on the assets of the company with priority satis-
factory to Mr. Lynch. That provision led to the KERP charge in the Initial Order.

Creditors of the Applicants

5 Grant Forest has total funded debt obligations of approximately $550 million in two levels of
primary secured debt. The first lien lenders, for whom TD Bank is the agent, are owed approxi-
mately $400 million. The second lien lenders are owed approximately $150 million.

6 Grant Forest has unsecured trade creditors of over $4 million as well as other unsecured debt
obligations. GE Canada is an unsecured creditor of Grant Forest pursuant to a master aircraft leas-
ing agreement with respect to three aircraft which have now been returned to GE Canada. GE Can-
ada expects that after the aircraft have been sold, it will have a deficiency claim of approximately
U.S. $6.5 million.

7 The largest unsecured creditor is a numbered company owned by the Grant family interests
which is owed approximately $50 million for debt financing provided to the business.

Analysis

8 Whether KERP provisions such as the ones in this case should be ordered in a CCAA pro-
ceeding is a matter of discretion. While there are a small number of cases under the CCAA dealing
with this issue, it certainly cannot be said that there is any established body of case law settling the
principles to be considered. In Houlden & Morawetz Bankruptcy and Insolvency Analysis, West
Law, 2009, it is stated:

In some instances, the court supervising the CCAA proceeding will authorize a
key employee retention plan or key employee incentive plan. Such plans are
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aimed at retaining employees that are important to the management or operations
of the debtor company in order to keep their skills within the company at a time
when they are likely to look for other employment because of the company's fi-
nancial distress. (Underlining added)

9 In Canadian Insolvency in Canada by Kevin P. McElcheran (LexisNexis -- Butterworths) at
p. 231, it is stated:

KERPs and special director compensation arrangements are heavily negotiated
and controversial arrangements. ... Because of the controversial nature of KERP
arrangements, it is important that any proposed KERP be scrutinized carefully by
the monitor with a view to insisting that only true key employees are covered by
the plan and that the KERP will not do more harm than good by failing to include
the truly key employees and failing to treat them fairly. (Underlining added)

10 ['accept these statements as generally applicable. In my view it is quite clear on the basis of
the record before me that the KERP agreement and charge contained in the Initial Order are appro-
priate and should be maintained. There are a number of reasons for this.

11 The Monitor supports the KERP agreement and charge. Mr. Morrison has stated in the third
report of the Monitor that as Mr. Lynch is a very seasoned executive, the Monitor would expect that
he would consider other employment options if the KERP agreement were not secured by the KERP
charge, and that his doing so could only distract from the marketing process that is underway with
respect to the assets of the applicants. The Monitor has expressed the view that Mr. Lynch continu-
ing role as a senior executive is important for the stability of the business and to enhance the effec-
tiveness of the marketing process.

12 Mr. Hap Stephen, the Chairman and CEO of Stonecrest Capital Inc., appointed as the Chief
Restructuring Advisor of the applicants in the Initial Order, pointed out in his affidavit that Mr.
Lynch is the only senior officer of the applicants who is not a member of the Grant family and who
works from Grant Forest's executive office in Toronto. He has sworn that the history, knowledge
and stability that Mr. Lynch provides the applicants is crucial not only in dealing with potential in-
vestors during the restructuring to provide them with information regarding the applicants' opera-
tions, but also in making decisions regarding operations and management on a day-to-day basis
during this period. He states that it would be extremely difficult at this stage of the restructuring to
find a replacement to fulfill Mr. Lynch's current responsibilities and he has concern that if the
KERP provisions in the Initial Order are removed, Mr. Lynch may begin to search for other profes-
sional opportunities given the uncertainty of his present position with the applicants. Mr. Stephen
strongly supports the inclusion of the KERP provisions in the Initial Order.

13 It is contended on behalf of GE Canada that there is little evidence that Mr. Lynch has or
will be foregoing other employment opportunities. Reliance is placed upon a statement of Leitch
R.8.J. in Textron Financial Canada Ltd. v. Beta Brands Ltd. (2007), 36 C.B.R. (5th) 296. In that
case Leitch J. refused to approve a KERP arrangement for a number of reasons, including the fact
that there was no contract for the proposed payment and it had not been reviewed by the court ap-
pointed receiver who was applying to the court for directions. Leitch J. stated in distinguishing the
case before her from Re Warehouse Drug Store Ltd., [2006] O.J. No. 3416, that there was no sug-
gestion that any of the key employees in the case before her had alternative employment opportuni-
ties that they chose to forego.
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14 I do not read the decision of Leitch J. in Textron to state that there must be an alternative job
that an employee chose to forego in order for a KERP arrangement to be approved. It was only a
distinguishing fact in the case before her from the Warehouse Drug Store case. Moreover, [ do not
think that a court should be hamstrung by any such rule in a matter that is one of discretion depend-
ing upon the circumstances of each case. The statement in Houlden Morawetz to which I have earli-
er referred that a KERP plan is aimed at retaining important employees when they are likely to look
for other employment indicates a much broader intent, i.e. for a key employee who is likely to look
for other employment rather than a key employee who has been offered another job but turned it
down. In Re Nortel Networks Corp. [2009] O.J. No. 1188, Morawetz J. approved a KERP agree-
ment in circumstances in which there was a "potential” loss of management at the time who were
sought after by competitors. To require a key employee to have already received an offer of em-
ployment from someone else before a KERP agreement could be justified would not in my view be
something that is necessary or desirable.

15 In this case, the concern of the Monitor and of Mr. Stephen that Mr. Lynch may consider
other employment opportunities if the KERP provisions are not kept in place is not an idle concern.
On his cross-examination on July 28, 2009, Mr. Lynch disclosed that recently he was approached
on an unsolicited basis to submit to an interview for a position of CEO of another company in a dif-
ferent sector. He declined to be interviewed for the position. He stated that the KERP provisions
played a role in his decision which might well have been different if the KERP provisions did not
exist. This evidence is not surprising and quite understandable for a person of Mr. Lynch's age in
the uncertain circumstances that exist with the applicants' business.

16 It is also contended by GE Canada that Mr. Lynch shares responsibilities with Mr. Grant Jr.,
the implication being that Mr. Lynch is not indispensable. This contention is contrary to the views
of the Monitor and Mr. Stephen and is not supported by any cogent evidence. It also does not take
into account the different status of Mr. Lynch and Mr. Grant Jr. Mr. Lynch is not a shareholder. One
can readily understand that a prospective bidder in the marketing process that is now underway
might want to hear from an experienced executive of the company who is not a shareholder and thus
not conflicted. Mr. Dunphy on behalf of the Monitor submitted that Mr. Lynch is the only senior
executive independent of the shareholders and that it is the Monitor's view that an unconflicted
non-family executive is critical to the marketing process. The KERP agreement providing Mr.
Lynch with a substantial termination payment in the event that the business is sold can be viewed as
adding to his independence insofar as his dealing with respective bidders are concerned.

17 It is also contended on behalf of GE Canada that there is no material before the court to es-
tablish that the quantum of the termination payment, three times Mr. Lynch's salary at the time he is
terminated, is reasonable. I do not accept that. The KERP agreement and charge were approved by
the board of directors of Grant Forest, including approval by the independent directors. These inde-
pendent directors included Mr. William Stinson, the former CEO of Canadian Pacific Limited and
the lead director of Sun Life, Mr. Michael Harris, a former premier of Ontario, and Mr. Wallace, the
president of a construction company and a director of Inco. The independent directors were advised
by Mr. Levin, a very senior corporate counsel. One cannot assume without more that these people
did not have experience in these matters or know what was reasonable.

18 A three year severance payment is not so large on the face of it to be unreasonable, or in this
case, unfair to the other stakeholders. The business acumen of the board of directors of Grant For-
est, including the independent directors, is one that a court should not ignore unless there is good
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reason on the record to ignore it. This is particularly so in light of the support of the Monitor and
Mr. Stephens for the KERP provisions. Their business judgment cannot be ignored.

19 The Monitor is, of course, an officer of the court. The Chief Restructuring Advisor is not but
has been appointed in the Initial Order. Their views deserve great weight and I would be reluctant to
second guess them. The following statement of Gallagan J.A., in Royal Bank v. Soundair Corp.
(1991), 4 O.R. (3d) 1, while made in the context of the approval by a court appointed receiver of the
sale of a business, is instructive in my view in considering the views of a Monitor, including the
Monitor in this case and the views of the Chief Restructuring Advisor:

When a court appoints a receiver to use its commercial expertise to sell an air-
line, it is inescapable that it intends to rely upon the receiver's expertise and not
upon its own. Therefore, the court must place a great deal of confidence in the
actions taken and in the opinions formed by the receiver. It should also assume
that the receiver is acting properly unless the contrary is clearly shown. The se-
cond observation is that the court should be reluctant to second-guess, with the
benefit of hindsight, the considered business decisions made by its receiver.

20 The first lien security holders owed approximately $400 million also support the KERP
agreement and charge for Mr. Lynch. They too take the position that it is important to have Mr.
Lynch involved in the restructuring process. Not only did they support the KERP provisions in the
Initial Order, they negotiated section 10(1) of the Initial Order that provides that the applicants could
not without the prior written approval of their agent, TD Bank, and the Monitor, make any changes
to the officers or senior management. That is, without the consent of the TD Bank as agent for the
first lien creditors, Mr. Lynch could not be terminated unless the Initial Order were later amended
by court order to permit that to occur.

21 With respect to the fairness of the KERP provisions for Mr. Lynch and whether they unduly
interfere with the rights of the creditors of the applicants, it appears that the potential cost of the
KERP agreement, if it in fact occurs, will be borne by the secured creditors who either consent to
the provisions or do not oppose them. The first lien lenders owed approximately $400 million are
consenting and the second lien lenders owed approximately $150 million have not taken any steps
to oppose the KERP provisions. It appears from marketing information provided by the Monitor and
Mr. Stephen to the Court on a confidential basis that the secured creditors will likely incur substan-
tial shortfalls and that there likely will be no recovery for the unsecured creditors. Mr. Grace fairly
acknowledged in argument that it is highly unlikely that there will be any recovery for the unse-
cured creditors. Even if that were not the case, and there was a reasonable prospect for some recov-
ery by the unsecured creditors, the largest unsecured creditor, being the numbered company owned
by the Grant family that is owed approximately $50 million, supports the KERP provisions for Mr.
Lynch.

22 In his work, Canadian Insolvency in Canada, supra, Mr. McElcheran states that because a
KERP arrangement is intended to keep key personnel for the duration of the restructuring process,
the compensation covered by the agreement should be deferred until after the restructuring or sale
of the business has been completed, although he acknowledges that there may be stated "staged bo-
nuses". While I agree that the logic of a KERP agreement leads to it reflecting these principles, 1
would be reluctant to hold that they are necessarily a code limiting the discretion of a CCAA court
in making an order that is just and fair in the circumstances of the particular case.
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23 In this case, the KERP agreement does not expressly provide that the payments are to await
the completion of the restructuring. It proves that they are to be made within five days of termina-
tion of Mr. Lynch. There would be nothing on the face of the agreement to prevent Mr. Lynch being
terminated before the restructuring was completed. However, it is clear that the company wants Mr.
Lynch to stay through the restructuring. The intent is not to dismiss him before then. Mr. Dunphy
submitted, which I accept, that the provision to pay the termination pay upon termination is to pro-
tect Mr. Lynch. Thus while the agreement does not provide that the payment should not be made
before the restructuring is complete, that is clearly its present intent, which in my view is sufficient.

24 [ have been referred to the case of Re MEI Computer Technology Group Inc. (2005), 19
C.B.R. (5th) 257, a decision of Gascon J. in the Quebec Superior Court. In that case, Gascon J. re-
fused to approve a charge for an employee retention plan in a CCAA proceeding. In doing so, Jus-
tice Gascon concluded there were guidelines to be followed, which included statements that the
remedy was extraordinary that should be used sparingly, that the debtor should normally establish
that there was an urgent need for the creation of the charge and that there must be a reasonable pro-
spect of a successful restructuring. I do not agree that such guidelines are necessarily appropriate for
a KERP agreement. Why, for example, refuse a KERP agreement if there was no reasonable pro-
spect of a successful restructuring if the agreement provided for a payment on the restructuring?
Justice Gascon accepted the submission of the debtor's counsel that the charge was the same as a
charge for DIP financing, and took guidelines from DIP financing cases and commentary. I do not
think that helpful. DIP financing and a KERP agreement are two different things. I decline to follow
the case.

25 The motion by GE Canada to strike the KERP provisions from the Initial Order is denied.
The applicants are entitled to their costs from GE Canada. If the quantum cannot be agreed, brief
written submissions may be made.

F.J.C. NEWBOULD J.
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