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and make distributions to creditors, to maximize recoveries for all stakeholders.  The 

Applicants require the continued stability provided by the Court-ordered stay of 

proceedings in order to complete this process. 

66. The Applicants are requesting an extension of the Stay Period to April 27, 2018.  The 

Monitor notes that the general claims bar date under the Claims Procedure Order is 

March 2nd and certain claims under the Claims Procedure Order have later bar dates.  

The Monitor expects that significant matters will remain to be resolved in these 

proceedings on April 27, 2018.  However, the Monitor believes this would be an 

appropriate date to further consider the progress that has been made and the necessary 

next steps. 

67. The Revised Cash Flow Forecasts demonstrate that, subject to the underlying 

assumptions, the Applicants will have sufficient liquidity to fund operations during the 

proposed period of the Stay Extension.   

68. The Monitor believes that the Applicants have acted and continue to act in good faith 

and with due diligence and that circumstances exist that make an extension of the Stay 

Period appropriate. 

H. ADDITIONAL CLAIMS OFFICER 

69. The Claims Procedure Order appointed the Honourable Mr. James Farley as a Claims 

Officer for the purposes of the Claims Process and provided that additional Claims 

Officers could be appointed by further order of the Court. 

70. The Applicants and the Monitor have determined, based upon the expected volume 

and complexity of claims that are likely to be filed in these proceedings, that at least 

one additional Claims Officer will be necessary for the Claims Process. 

71. The Monitor supports the selection of the Honourable Mr. Dennis O’Connor as an 

additional Claims Officer for the purposes of the Claims Process.   
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I. REMINGTON MOTION 

72. Remington has brought a motion, returnable January 22, 2018, for an order providing 

advice and directions regarding whether Remington’s invoice dated June 21, 2017 in 

the amount of $191,651.71 for realty taxes for the full 2017 calendar year (the 

“Remington Realty Tax Obligation”) is to be paid in full in the post-filing period. 

73. There is no dispute that (i) the Remington Realty Tax Obligation arises from a realty 

tax invoice in respect of premises leased by Sears Canada, (ii) the Remington Realty 

Tax Obligation represents property taxes for the 2017 calendar year, or (iii) the lease 

between Remington and Sears Canada requires that Sears Canada pay the Remington 

Realty Tax Obligation.   

74. The sole issue on the motion is the portion of the Remington Realty Tax Obligation 

that is payable at this time pursuant to the terms of the Initial Order.  

75. Remington takes the position that the Remington Realty Tax Obligation is, in its 

entirety, an obligation that is payable as rent for the period commencing from and 

including the date of the Initial Order under paragraph 11 of the Initial Order because 

the invoice for the Remington Realty Tax Obligation became due in one lump sum on 

June 30, 2017, being a date after the date of the Initial Order.  Remington further takes 

the position that it would be manifestly unfair if Remington was not able to recover the 

Remington Realty Tax Obligation from Sears Canada in full. 

76. Sears Canada takes the position that the Remington Realty Tax Obligation was 

invoiced in one lump sum in the post-filing period but a portion of that lump sum 

payment is attributable to taxes that accrued during the period up to June 22, 2017 and 

a portion of that payment is attributable to the period after Sears Canada disclaimed 

the lease to which the Remington Realty Tax Obligation relates.  Sears Canada has 

agreed to pay, and has paid, the portion of the Remington Realty Tax Obligation that it 

attributes to taxes that accrued during the period between the granting of the Initial 

Order and the effective disclaimer of the applicable lease but takes the position that 

any other portion of the Remington Realty Tax Obligation is a claim that is stayed 

pursuant to the terms of the Initial Order. 
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77. Remington states in its factum that the Monitor: (i) calculated property taxes; (ii) is 

attempting to re-write the lease; (iii) seeks to avoid payment; and (iv) refused to make 

payment.  This remains a debtor-in-possession proceeding, and the Monitor does not 

have the power to, nor did the Monitor, act on behalf of Sears Canada in this regard. 

78. The Monitor considered the issues on this motion when they were initially raised by 

Remington in July 2017 and supports the position of Sears Canada on this motion for 

the following reasons.   

Interpretation of the Initial Order 

79. Paragraph 11 of the Initial Order states in part that: 

Until a real property lease is disclaimed or resiliated in accordance 
with the CCAA, the Sears Canada Entities shall pay, without 
duplication, all amounts constituting rent or payable as rent under 
real property leases… for the period commencing from and 
including the date of this Order, twice-monthly in equal payments 
on the first and fifteenth day of each month, in advance (but not in 
arrears).  On the date of the first of such payments, any 
Rent relating to the period commencing from and including the 
date of this Order shall be paid. [emphasis added] 

80. The Monitor notes that the interpretation proposed by Remington appears to be based 

upon the time at which the invoice became due.  Remington’s view is that its invoice 

became due on June 30, 2017, after the date of the Initial Order and, as a result, the 

entirety of the amounts contained in the invoice are payable for the period 

commencing from and including the date of the Initial Order. 

81. The Monitor has material concerns about the practical implications of accepting an 

interpretation that would identify claims as either: (i) post-filing obligations for which 

payment should be made in the ordinary course; or (ii) pre-filing obligations that 

would be stayed, based solely upon the dates on which the invoices for such 

obligations become due.   

82. The following examples illustrate the Monitor’s concern: 
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(a) if the Initial Order was granted on July 7, 2017, after the invoice for the 

Remington Realty Tax Obligation became due and payable but before the 

invoice was actually paid, Remington’s position would suggest that the entirety 

of the invoiced amount for the Remington Realty Tax Obligation must be stayed 

by the Initial Order.   

(b) a landlord holding a claim, for rent, taxes or otherwise, that accrued in the pre-

filing period but was only invoiced in the post-filing period would be treated 

more favourably than suppliers of other goods and services who, pursuant to the 

terms of the Initial Order (subject to certain limited exceptions), only receive 

payment for goods and services actually supplied following the date of the 

Initial Order regardless of the time at which such goods and services were 

invoiced.  

83. As shown in the examples above, an interpretation that determines the extent to which 

a landlord can recover in the post-filing period based upon the timing of issuance of a 

landlord’s invoice and its invoice terms will inevitably lead to arbitrary results that 

would prefer one creditor’s claim over another depending upon their specific invoice 

dates and invoicing practices despite the fact that in substance the two claims may be 

exactly the same. 

84. The Monitor believes the intention of paragraph 11 of the Initial Order is to ensure that 

only those amounts that accrue from, and are attributable to and relate to, occupancy 

from and after the date of the Initial Order are paid, regardless of the timing of 

issuance of invoices.  This is consistent with the treatment of other suppliers, who are 

to be paid only for goods and services actually supplied in the post-filing period.  This 

is also consistent with the final sentence of paragraph 11, which states that the first 

payments of rent (including any taxes) in the post filing period are to cover amounts 

relating to the period commencing from and including (but not before) the date of the 

Initial Order. 
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Fairness Among Creditors 

85. The Monitor believes its interpretation of the Initial Order maximizes fairness among 

all creditors in the current circumstances.  The proposed interpretation focuses upon 

the economic substance of the transactions and obligations between Remington and 

Sears Canada.  To the extent credit exposure accrued during and is attributable to the 

pre-filing period, that obligation would be stayed just as the obligations to other 

suppliers who actually supplied goods and services in the pre-filing period would 

generally be stayed.  To the extent obligations to Remington are attributable to the 

post-filing period, the debtor is required to make payments to Remington in the same 

manner as the debtor would pay obligations to creditors who actually supplied goods 

or services in the post-filing period.   

86. The Monitor recognizes that this interpretation does create difficulties for Remington 

as it will be required to pay realty taxes for the full year of 2017 without being able to 

recover substantial portions of those amounts at this time from Sears Canada.  

However, this is the result of the credit risk in the bargain it made with Sears Canada.  

The Monitor does not believe fairness under the CCAA requires that a party that 

negotiates for a delayed lump sum payment should be insulated from the credit risk 

that necessarily follows that bargain. 

J. FEE APPROVAL MOTION 

87. The Monitor and its counsel, NRF, have each maintained detailed records of their time 

and disbursements with respect to these CCAA Proceedings.  

88. Attached as Exhibit “A” to the Affidavit of Paul Bishop sworn January 15, 2018 that is 

attached as Appendix “B” to this Eleventh Report (the “Bishop Affidavit”) are copies 

of the invoices rendered by the Monitor in respect of these CCAA Proceedings. For 

the period from June 20, 2017 to December 31, 2017, the Monitor’s accounts total 

$7,246,169 in fees, $369,301.41 in disbursements and $990,011.15 in HST for a total 

amount of $8,605,481.56. Exhibit “B” to the Bishop Affidavit contains a summary of 

the personnel, hours and hourly rates charged by the Monitor in respect of these 

proceedings.  
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89. Attached as Appendix “C” to this Eleventh Report is the Affidavit of Orestes 

Pasparakis, sworn January 15, 2018 (the “Pasparakis Affidavit” and, together with 

the Bishop Affidavit, the “Fee Affidavits”). For the period from June 19, 2017 to 

December 17, 2017, NRF’s accounts total $4,799,880.00 in fees, $26,257.91 in 

disbursements and $627,707.04 in HST for a total amount of $5,453,844.95. At 

Exhibit “C” to the Pasparakis Affidavit are copies of invoices rendered by NRF as 

counsel to the Monitor for such amounts, while Exhibits “A” and “B” to the 

Pasparakis Affidavit contain a summary of the personnel, hours and hourly rates 

charged by NRF in respect of these CCAA Proceedings.  

90. As indicated in the invoices included in the Fee Affidavits and the descriptions of 

activities contained in this Eleventh Report and the Prior Reports, the Monitor’s role in 

these proceedings over the past seven months has been extensive.  In addition to the 

activities noted at Paragraph 55 above, the Monitor and its counsel have: 

(a) performed a comprehensive oversight role in respect of management of the 

business which, at the commencement of these proceedings employed 

approximately 17,000 people across the country and generated millions of 

dollars of revenue and expenses on a daily basis; 

(b) supervised the comprehensive SISP in which not less than 50 bids for various 

assets and business lines were received and reviewed, participated in negotiation 

and completion of numerous sales of multiple business lines including the 

Corbeil and SLH businesses, material assets including two owned real 

properties and twelve leased properties, and comprehensive store closing 

liquidation transactions resulting in aggregate proceeds of not less than $517 

million; 

(c) resolve stakeholder issues and concerns constructively on a daily basis to ensure 

that court appearances are limited;  

(d) supervised the wind down of substantially all operations of the Sears Canada 

Entities; and 
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(e) commenced a targeted review of potential reviewable transactions that could 

provide additional recoveries to the Sears Canada Entities’ estates. 

91. The Monitor respectfully submits that the Monitor’s and its counsel’s fees and 

disbursements are reasonable in the circumstances and have been validly incurred in 

accordance with the provisions of the orders issued in these CCAA Proceedings.  

Accordingly, the Monitor respectfully seeks the approval of its fees and disbursements 

and the disbursements of its counsel. 

The Monitor respectfully submits to the Court this, its Eleventh Report.  

Dated this 15th day of January, 2018. 

FTI Consulting Canada Inc. 
in its capacity as Monitor of 
the Sears Canada Entities 
   

   
 
Paul Bishop     Greg Watson 
Senior Managing Director   Senior Managing Director 
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Appendix “A” 

 
Revised Cash Flow Forecast



Sears Canada Group
CCAA Cash Flow Forecast

(CAD in millions)

Week Ending (Saturday) 13‐Jan‐18 20‐Jan‐18 27‐Jan‐18 3‐Feb‐18 10‐Feb‐18 17‐Feb‐18 24‐Feb‐18 3‐Mar‐18 10‐Mar‐18 17‐Mar‐18 24‐Mar‐18 31‐Mar‐18 7‐Apr‐18 14‐Apr‐18 21‐Apr‐18 28‐Apr‐18 Total
CCAA Filing Week 30 31 32 33 34 35 36 37 38 39 40 41 42 43 44 45 Total

Receipts
Other Receipts ‐ Liquidation 1.0                          ‐                         ‐                         ‐                         ‐                         ‐                         22.0                       ‐                         ‐                         ‐                         ‐                         44.9                       ‐                         ‐                         ‐                         ‐                         67.9                    
Proceeds ‐ Asset Sales ‐                         3.8                          0.6                          ‐                         ‐                         ‐                         ‐                         ‐                         ‐                         ‐                         ‐                         ‐                         ‐                         ‐                         ‐                         ‐                         4.4                       

Total Receipts 1.0                         3.8                         0.6                         ‐                         ‐                         ‐                         22.0                       ‐                         ‐                         ‐                         ‐                         44.9                       ‐                         ‐                         ‐                         ‐                         72.3                    

Operating Disbursements
Payroll and Employee Related Costs (3.1)                        (4.2)                        (3.1)                        (3.0)                        (1.0)                        (1.7)                        (1.2)                        (2.2)                        (0.0)                        (0.0)                        (0.6)                        (1.5)                        (0.3)                        (0.0)                        (0.0)                        (0.4)                        (22.2)                   
Non‐Merchandise Vendors (3.0)                        (3.0)                        (3.0)                        (1.9)                        (1.6)                        (1.6)                        (1.6)                        (1.1)                        (0.7)                        (0.7)                        (0.7)                        (0.7)                        (1.0)                        (0.7)                        (0.7)                        (0.7)                        (22.5)                   
Rent and Property Taxes ‐                         (2.7)                        ‐                         (1.0)                        ‐                         (1.0)                        ‐                         (0.3)                        ‐                         (0.3)                        ‐                         ‐                         (0.3)                        ‐                         (0.3)                        ‐                         (5.9)                     
Sales Taxes ‐                         ‐                         (0.6)                        (17.2)                      ‐                         ‐                         ‐                         (6.8)                        ‐                         ‐                         ‐                         ‐                         ‐                         ‐                         ‐                         ‐                         (24.6)                   
IT Costs (0.4)                        ‐                         (0.5)                        (7.3)                        ‐                         ‐                         ‐                         (0.5)                        ‐                         ‐                         ‐                         (0.5)                        (0.1)                        ‐                         ‐                         (0.5)                        (9.5)                     
Recovery/(Payment) of Expenses from/to Agent 3.8                          ‐                         ‐                         ‐                         ‐                         ‐                         ‐                         ‐                         ‐                         ‐                         ‐                         ‐                         ‐                         ‐                         ‐                         ‐                         3.8                       

Total Operating Disbursements (2.6)                        (9.8)                        (7.1)                        (30.4)                      (2.6)                        (4.2)                        (2.7)                        (10.8)                      (0.7)                        (1.0)                        (1.3)                        (2.7)                        (1.7)                        (0.7)                        (1.0)                        (1.5)                        (81.0)                   

Net Operating Cash Inflows / (Outflows) (1.6)                        (6.1)                        (6.5)                        (30.4)                      (2.6)                        (4.2)                        19.3                       (10.8)                      (0.7)                        (1.0)                        (1.3)                        42.2                       (1.7)                        (0.7)                        (1.0)                        (1.5)                        (8.7)                     

Professional Fees (4.2)                        (0.9)                        (1.2)                        (0.9)                        (0.9)                        (0.9)                        (1.2)                        (0.9)                        (0.9)                        (0.9)                        (1.2)                        (0.9)                        (0.7)                        (0.7)                        (1.0)                        (0.7)                        (17.8)                   

Net Cash Inflows / (Outflows) (5.9)                        (7.0)                        (7.8)                        (31.2)                      (3.4)                        (5.0)                        18.1                       (11.6)                      (1.6)                        (1.9)                        (2.5)                        41.4                       (2.4)                        (1.4)                        (2.0)                        (2.2)                        (26.5)                   

Cash
Beginning Balance 84.2                       78.3                       71.3                       63.6                       32.4                       29.0                       23.9                       42.0                       30.4                       28.8                       26.9                       24.4                       65.8                       63.3                       61.9                       59.9                       84.2                    
Net Cash Inflows / (Outflows) (5.9)                        (7.0)                        (7.8)                        (31.2)                      (3.4)                        (5.0)                        18.1                       (11.6)                      (1.6)                        (1.9)                        (2.5)                        41.4                       (2.4)                        (1.4)                        (2.0)                        (2.2)                        (26.5)                   

Ending Cash Balance 78.3                       71.3                       63.6                       32.4                       29.0                       23.9                       42.0                       30.4                       28.8                       26.9                       24.4                       65.8                       63.3                       61.9                       59.9                       57.7                       57.7                    

Notes:
[1] The purpose of this cash flow forecast is to estimate the liquidity requirements of the Sears Canada Group during the forecast period.
[2] Forecast Other Receipts ‐  Liquidation includes the forecast payments of the balance of the net minimum guarantee pursuant to the Amended and Restated Agency Agreement, and, to a lesser extent, the collection of sales taxes associated with the sale of inventory pursuant by the Agent.
[3]  Proceeds ‐ Asset Sales includes the proceeds from transactions pursuant to the SISP and for the sale of cosmetics inventory. This forecast does not reflect the sale of any owned real estate properties.
[4] Forecast Payroll and Employee Related Costs are based on recent payroll amounts and reflect future forecasted headcount reductions.
[5] Forecast Non‐Merchandise Vendor disbursements include selling, general, and administrative costs excluding rent, property taxes, sales taxes, pension costs, and some IT costs which are captured separately in the CCAA Cash Flow Forecast.
[6] Forecast Rent and Property Taxes includes lease, common‐area maintenance and property tax payments in respect of leased and owned real property.
[7] Forecast Sales Taxes reflects net GST, HST, and PST amounts remitted to/from the federal and provincial governments. Payments are generally made one month in arrears.
[8] Forecast IT Costs reflect disbursements made to certain IT‐related vendors based on existing terms and conditions of the contract.
[9] Forecast Recovery of Expenses from Agent reflect reimbursements provided by the third‐party liquidator agent of certain costs incurred by Sears Canada Group relating to the liquidation of the stores.
[10] Forecast Professional Fees include legal and financial advisor fees associated with the CCAA proceedings and are based on estimates provided by the advisors.
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