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Court File No. CV-17-11846-00CL 

ONTARIO 
SUPERIOR COURT OF JUSTICE 

(COMMERCIAL LIST) 

 

IN THE MATTER OF THE COMPANIES’ CREDITORS ARRANGEMENT ACT, 
 R.S.C. 1985, c. C-36, AS AMENDED 

 

AND IN THE MATTER OF A PLAN OF COMPROMISE OR ARRANGEMENT OF  
SEARS CANADA INC., 9370-2751 QUÉBEC INC., 191020 CANADA INC., THE CUT INC., 

SEARS CONTACT SERVICES INC., INITIUM LOGISTICS SERVICES INC., INITIUM 
COMMERCE LABS INC., INITIUM TRADING AND SOURCING CORP., SEARS FLOOR 
COVERING CENTRES INC., 173470 CANADA INC., 2497089 ONTARIO INC., 6988741 

CANADA INC., 10011711 CANADA INC., 1592580 ONTARIO LIMITED, 955041 
ALBERTA LTD., 4201531 CANADA INC., 168886 CANADA INC. AND  

3339611 CANADA INC. 

APPLICANTS 

EIGHTEENTH REPORT TO THE COURT 
SUBMITTED BY FTI CONSULTING CANADA INC., 

IN ITS CAPACITY AS MONITOR 

 

A. INTRODUCTION 

1. On June 22, 2017, Sears Canada Inc. (“Sears Canada”) and a number of its operating 

subsidiaries (collectively, with Sears Canada, the “Applicants”) sought and obtained an 

initial order (as amended and restated on July 13, 2017, the “Initial Order”), under the 

Companies’ Creditors Arrangement Act, R.S.C. 1985, c. C-36, as amended (the 

“CCAA”). The relief granted pursuant to the Initial Order was also extended to Sears 

Connect, a partnership forming part of the operations of the Applicants (and together with 

the Applicants, the “Sears Canada Entities”).  The proceedings commenced under the 

CCAA by the Applicants are referred to herein as the “CCAA Proceedings”. 

2. The Initial Order, among other things: 
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(a) appointed FTI Consulting Canada Inc. as monitor of the Sears Canada Entities 

(the “Monitor”) in the CCAA Proceedings; 

(b) granted an initial stay of proceedings against the Sears Canada Entities until July 

22, 2017; 

(c) authorized the Sears Canada Entities to enter into the DIP Credit Agreements and 

access funds available under the facilities provided under these agreements; and 

(d) scheduled a comeback motion for July 13, 2017 (the “Comeback Motion”). 

3. Following the Comeback Motion, the Court extended the Stay Period to October 4, 2017.  

In addition, the following orders were issued: 

(a) the amended and restated Initial Order;  

(b) an order setting out the terms of the appointment of Ursel Phillips Fellows 

Hopkinson LLP as representative counsel for the non-unionized active and former 

employees of the Sears Canada Entities (“Employee Representative Counsel”); 

(c) an order setting out the terms of the appointment of Koskie Minsky LLP as 

representative counsel to the non-unionized retirees and non-unionized active and 

former employees of the Sears Canada Entities with respect to pension and post-

employment benefit matters (“Pension Representative Counsel”); 

(d) an order authorizing the eventual suspension of special payments under the Sears 

Canada Pension Plan, certain payments in connection with supplemental pension 

plans and certain payments under post-retirement benefit plans pursuant to a term 

sheet agreed to by the Ontario Superintendent of Financial Services, as 

Administrator of the Pension Benefits Guarantee Fund (the “Superintendent”), 

Employee Representative Counsel, Pension Representative Counsel, each of their 

respective representatives, and the Sears Canada Entities; and 
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(e) an order approving a sale and investor solicitation process (the “SISP”) to solicit 

interest in potential transactions, including investment and liquidation proposals, 

involving the business, property, assets and/or leases of the Applicants. 

4. On July 18, 2017, the Court issued an order approving an agreement and a process for the 

liquidation of inventory and FF&E at certain initial closing Sears Canada locations, 

which liquidation process is now completed. 

5. On October 13, 2017, the Court issued, among other orders, an order (a) approving an 

agreement and a process (the “Second Liquidation Process”) for the liquidation of the 

inventory and FF&E at all remaining Sears Canada retail locations, which liquidation 

commenced shortly thereafter and is now completed. 

6. On December 8, 2017, the Court issued an Order (the “Claims Procedure Order”) 

approving a claims process for the identification, determination and adjudication of 

claims of creditors against the Sears Canada Entities and their Officers and Directors; and 

(ii) an Omnibus Approval and Vesting Order (the “Omnibus Approval and Vesting 

Order”) authorizing the Applicants to complete sales of residual assets (“Residual 

Assets”) not exceeding $5 million in any one transaction without seeking further Court 

approval, and vesting those residual assets in the applicable purchaser free and clear of 

the claims and encumbrances against those assets. 

7. The Claims Procedure Order also directed the Monitor to assess in detail, with reasonably 

sufficient particulars and analysis, the validity and quantum of all intercompany claims, 

and to serve on the Service List and file with the Court a report detailing the work 

performed (the “Intercompany Claims Report”).  The Monitor served the Intercompany 

Claims Report on the Service List on April 2, 2018 and filed it with the Court. 

8. On February 22, 2018, the Court issued an Employee and Retiree Claims Procedure 

Order (the “E&R Claims Procedure Order”) approving a process for the identification, 

determination and adjudication of claims of employees and retirees of the Sears Canada 

Entities. 
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9. On March 2, 2018, the Court issued an Order appointing Lax O’Sullivan Lisus Gottlieb 

LLP as Litigation Investigator (the “Litigation Investigator Order”), with a mandate to 

identify and report on certain rights and claims that the Sears Canada Entities and/or any 

creditors of the Sears Canada Entities may have against any parties. 

10. The liquidation of assets at Sears Canada’s retail locations is now completed, all retail 

locations are closed, and leases in respect of such locations have been disclaimed.  The 

monetization of Residual Assets is now substantially complete.  The other major assets of 

the Sears Canada Entities that remain to be realized upon are the Applicants’ remaining 

real estate assets. 

11. Since the date of the Comeback Motion, the stay period has been extended a number of 

times and currently expires on May 11, 2018. 

12. In connection with the CCAA Proceedings, the Monitor has provided seventeen reports 

and eight supplemental reports (collectively, the “Prior Reports”), and prior to its 

appointment as Monitor, FTI also provided to this Court a pre-filing report of the 

proposed Monitor dated June 22, 2017 (the “Pre-Filing Report”). The Pre-Filing Report, 

the Prior Reports and other Court-filed documents and notices in these CCAA 

Proceedings are available on the Monitor’s website 

at cfcanada.fticonsulting.com/searscanada/ (the “Monitor's Website”).  

B. PURPOSE 

13. The purpose of this eighteenth report of the Monitor (the “Eighteenth Report”) is to 

provide the Court with information regarding: 

(a) developments in the CCAA Proceedings since the date of the Monitor’s 

Seventeenth Report to the Court dated April 11, 2018 (the “Seventeenth 

Report”); 

(b) the Applicants’ request for an order (the “Stay Extension Order”) extending the 

Stay Period to July 31, 2018;  

http://cfcanada.fticonsulting.com/searscanada/


  

6 

(c) the Applicants’ request for an order (the “Mediation Order”) approving an 

outline for the mediation of significant outstanding issues in these CCAA 

Proceedings; and 

(d) the Monitor’s comments and recommendations in connection with the foregoing. 

C. TERMS OF REFERENCE 

14. In preparing this Eighteenth Report, the Monitor has relied upon audited and unaudited 

financial information of the Sears Canada Entities, the Sears Canada Entities’ books and 

records, certain financial information and forecasts prepared by the Sears Canada Entities 

and discussions and correspondence with, among others, the senior management 

(“Management”) of, and advisors to, the Sears Canada Entities (collectively, the 

“Information”). 

15. Except as otherwise described in this Eighteenth Report: 

(a) the Monitor has not audited, reviewed or otherwise attempted to verify the 

accuracy or completeness of the Information in a manner that would comply with 

Generally Accepted Assurance Standards pursuant to the Chartered Professional 

Accountants of Canada Handbook; and 

(b) the Monitor has not examined or reviewed the financial forecasts or projections 

referred to in this Eighteenth Report in a manner that would comply with the 

procedures described in the Chartered Professional Accountants of Canada 

Handbook. 

16. Future-oriented financial information reported in or relied on in preparing this Eighteenth 

Report is based on Management’s assumptions regarding future events.  Actual results 

will vary from these forecasts and such variations may be material. 

17. The Monitor has prepared this Eighteenth Report in connection with the Applicants’ 

motions for the Stay Extension Order and the Mediation Order.  The Eighteenth Report 

should not be relied on for any other purpose. 
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18. Unless otherwise stated, all monetary amounts contained herein are expressed in 

Canadian Dollars. 

19. Capitalized terms not otherwise defined herein have the meanings ascribed to them in the 

following documents filed as part of the CCAA Proceedings: (i) the affidavits of Mr. 

Billy Wong, the Chief Financial Officer of Sears Canada; (ii) the affidavit of Ms. Becky 

Penrice, Executive Vice-President and Chief Operating Officer of Sears Canada; (iii) the 

affidavit of Mr. Philip Mohtadi, General Counsel and Corporate Secretary of Sears 

Canada; and (iv) the Prior Reports. 

D. UPDATE ON THE CCAA PROCEEDINGS AND THE ACTIVITIES OF THE 
SEARS CANADA ENTITIES AND THE MONITOR 

20. A comprehensive update on the status of the CCAA Proceedings was provided in the 

Seventeenth Report.  Set out below is a summary of material developments since the date 

of the Seventeenth Report. 

Claims Process 

21. As noted in the Seventeenth Report, in connection with the Claims Procedure Order, the 

Monitor has received in excess of 2000 proofs of claim in amounts totalling not less than 

$36 billion1.  This amount includes a significant number of claims where the claimant has 

filed multiple claims for the same amount under different claim types (e.g. Pre-Filing, 

Post-Filing, Restructuring and D&O) or against multiple Sears Canada Entities. 

22. Examples of Claimants who have filed, pursuant to the Claims Procedure Order or the 

E&R Claims Procedure Order, multiple claims for the same amount include: 

(a) Pension Representative Counsel, the Superintendent and Morneau Shepell Ltd. (in 

its capacity as administrator of the Sears Canada Inc. registered retirement plan 

(the “Pension Plan”)) have each filed claims in respect of the estimated $262 

million Sears Pension Claim.  Ultimately, the pursuit or resolution of these claims 

                                                      

1 The amounts noted in this sentence do not include Claims of Employees and Retirees filed, or deemed filed, pursuant to the E&R 

Claims Procedure Order. 
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(in the context of the Mediation or otherwise) will need to be coordinated as they 

all relate to the same amount; 

(b) multiple landlords have filed claims against all Sears Canada Entities 

notwithstanding that in all cases except for one, the tenant under the applicable 

lease was Sears Canada Inc.; and 

(c) multiple landlords have asserted unsubstantiated multi-million dollar Pre-Filing, 

Post-Filing and Restructuring Period Claims. 

23. The Monitor, in consultation with the Sears Canada Entities, is conducting a summary 

review to identify those proofs of claim that: 

(a) appear to have been filed against Sears Canada Entities for which no claim could 

reasonably be asserted; 

(b) contain Claims filed in duplicate or triplicate (for example, where a Claimant 

identified the same Claim as a Pre-Filing, Restructuring Period and Post-Filing 

Claim); or 

(c) have been asserted without substantive supporting documentation or explanation. 

24. As a result of this review so far, the Monitor has identified claims aggregating 

approximately $30 billion that the Monitor believes should be disallowed.   

25. The Monitor is in the process of delivering Notices of Revision or Disallowance with 

respect to those aspects of a claim that are either filed against an incorrect Sears Canada 

Entity or have been asserted without substantive supporting documentation or 

explanation while reserving rights to continue to review the remaining aspects of a 

creditor’s claim.  Those remaining portions of a creditor’s claim may be the subject of a 

future Notice of Revision or Disallowance within the timelines specified in the Claims 

Procedure Order upon completion of the Monitor’s review. 
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Litigation Investigator Order 

26. On April 17, 2018, Pension Representative Counsel served a motion returnable April 18, 

2018 seeking certain amendments to the Litigation Investigator Order.  The amendments 

would increase the size of the Creditors’ Committee (as defined in the Litigation 

Investigator Order) from seven to eight due to the inclusion of one additional landlord 

representative and provide for certain amendments to facilitate the Sears Canada Entities’ 

disclosure of certain information to the Litigation Investigator in connection with the 

Litigation Investigator’s mandate on a confidential basis, while providing the Sears 

Canada Entities with certain necessary protections in complying with such order.  

27. Sears Holdings Corporation, ESL Investments Inc. (“ESL”) and certain former directors 

of Sears Canada raised concerns regarding the amendment sought based upon, among 

other things, their view that the proposed amendment could prejudice any shared 

privilege that such parties may be able to claim over information that may be disclosed 

by Sears Canada to the Litigation Investigator. 

28. Following extensive discussions, the interested parties agreed on a form of Amended 

Litigation Investigator Order that would both facilitate the delivery of information by the 

Sears Canada Entities to the Litigation Investigator on a confidential basis so that the 

Litigation Investigator can move forward with its mandate and that would provide certain 

protections for Sears Holdings Corporation, ESL and the current and former directors of 

Sears Canada in relation to Potentially Shared Privileged Documents (as defined in the 

Amended Litigation Investigator Order). 

29. A copy of the Amended Litigation Investigator Order is attached hereto as Appendix 

“A”. 

Construction Lien Matters 

30. In accordance with the Claims Procedure Order, a Construction Claims Package was sent 

to all known Construction Claimants who are Construction Contractors (as evidenced by 

the books and records of the Sears Canada Entities) in December 2017.   
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31. The Construction Claims Package included a Notice of Construction Claim setting out 

the Sears Canada Entities’ view of the quantum of the Construction Contractors’ claims 

(including the claims of all Construction Sub-Contractors claiming under such 

Construction Contractors) against the Sears Canada Entities. 

32. Notices of Dispute with respect to the amounts set out in each Notice of Construction 

Claim were due by February 15, 2018.   

33. The review of Notices of Dispute relating to Construction Claims is ongoing. 

34. The Sears Canada Entities and the Monitor have prepared a reconciliation of construction 

lien claims for which funds have been reserved, paid into court or otherwise held in 

escrow, pending determination of the validity of such lien claims in connection with 

completed real estate lease surrender or sale transaction. The Monitor and the Applicants 

are treating as a priority the distribution of funds to those construction lien holders who 

are determined to have valid secured claims. 

Key Employee Retention Plan 

35. Previously in these proceedings the Court approved an amended Key Employee 

Retention Plan (the “Amended KERP”), which reallocated a portion of the unpaid 

amounts under the original key employee retention plan (the “Initial KERP”) to 

management and staff employees whose services would be required during the 

liquidation process approved in October 2017.   

36. Amounts payable under the Initial KERP became due and were paid in 2017. The 

amounts payable under the Amended KERP became due on April 30, 2018 and have now 

been paid. 

37. The Applicants, in consultation with the Monitor have identified 8 Sears Canada 

employees whose services are, in the Monitor’s view, critical to the efficient completion 

of these CCAA Proceedings.  These employees perform key accounting, legal, facilities, 

human resources and tax functions.  Given the institutional and specialized knowledge of 
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these employees and the current status of the Sears Canada Entities, it would not likely be 

possible to replace these employees in  a cost effective manner at the current time. 

38. The Applicants intend to offer these additional 8 employees retention and incentive 

payments in an aggregate amount of approximately $230,000. The Monitor has reviewed 

the proposed payments and the contributions and circumstances of the proposed 

beneficiaries of these payments.  The Monitor supports the payment of these incentive 

and retention amounts.  The Monitor notes that the Applicants are not seeking to include 

these individuals in the key employee retention plan approved by the Court at this time 

and are not seeking to have the payments to these employees secured by the Court-

ordered charge established in connection with the key employee retention plan. 

Mediation 

39. Please refer to Section H below for an update on the Applicants’ and Monitor’s activities 

in relation to the Mediation (as such term is defined below). 

E.  RECEIPTS AND DISBURSEMENTS FOR THE FOUR-WEEK PERIOD 
ENDING APRIL 28, 2018 

40. The Sears Canada Entities’ actual net cash outflow on a consolidated basis for the four-

week period ended April 28, 2018 was approximately $6.2 million, compared to a 

forecast net cash outflow of $8.1 million disclosed in the Monitor’s Eleventh Report 

dated January 15, 2018, resulting in a positive variance of approximately $1.9 million as 

indicated in the table below: 
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VARIANCE REPORT Actual Forecast Variance

(CAD in Millions) For the 4 Week Period Ending
April 28, 2018

Receipts 1.5                 -                 1.5                 

Operating Disbursements
Payroll and Employee Related Costs (3.4)                (0.7)                (2.7)                
Merchandise Vendors 0.5                 -                 0.5                 
Non-Merchandise Vendors (0.4)                (3.1)                2.7                 
Rent and Property Taxes (0.2)                (0.6)                0.4                 
IT Costs (0.1)                (0.6)                0.5                 

Total Operating Disbursements (3.6)               (5.0)               1.4                 

Net Operating Cash Inflows / (Outflows) (2.1)               (5.0)               2.9                 

Professional Fees (4.1)                (3.1)                (1.0)                
Net Cash Inflows / (Outflows) (6.2)               (8.1)               1.9                 

Cash
Beginning Balance 132.4             65.8               66.6               
Net Cash Inflows / (Outflows) (6.2)                (8.1)                1.9                 

Ending Balance 126.2            57.7               68.5               

 

41. Explanations for the key variances are as follows: 

(a) the positive variance in the Beginning Balance for cash of $66.6 million is 

explained in the Fourteenth Report and Seventeenth Report of the Monitor 

respectively; 

(b) the positive variance in Receipts of $1.5 million is a permanent difference related 

to proceeds from the sale of residual assets which were not included in the 

forecast due to uncertainty surrounding the timing and amount of the proceeds; 

(c) the negative variance in Payroll and Employee Related Costs of $2.7 million 

consists primarily of a timing difference of $2.4 million due to the funding of key 

employee retention plan payments prior to April 30th forecast payment date to 

meet the payroll processing cut-off date, combined with a permanent difference of 
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$0.3 million due to higher-than-forecast employee headcount and related base 

payroll; 

(d) the positive variance in Merchandise Vendor disbursements of $0.5 million 

consists of a permanent difference due to refunds and collections received from 

vendors which were not included in the forecast due to uncertainty of the amounts 

and timing of these refunds; 

(e) the positive variance in Non-Merchandise Vendor disbursements of $2.7 million 

consists of a permanent difference of $1.3 million due to a combination of refunds 

received from vendors and lower-than-forecast non-merchandise payments and a 

positive timing difference of $1.4 million that is expected to reverse in future 

forecast periods; 

(f) the positive variance in Rent and Property Taxes of $0.4 million consists of a 

permanent difference of $0.2 million due to property tax refunds received 

combined with a positive timing difference of $0.2 million due to differences 

between actual and forecast property tax payment schedules which are expected 

to reverse in future forecast periods; 

(g) the positive variance in IT Costs of $0.5 million is a timing difference that is 

expected to reverse in future forecast periods; and 

(h) the negative variance in Professional Fees of $1.0 million consists primarily of the 

reversal of positive timing differences in previous reporting periods. 

42. The Sears Canada Group’s cumulative receipts and disbursements since the 

commencement of the CCAA proceedings through the week ended April 28, 2018 are 

reflected in the table below: 
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(CAD in Millions)
For the 45 Week Period Ending

April 28, 2018

Receipts 1,247.0         

Operating Disbursements
Payroll and Employee Related Costs (263.4)            
Merchandise Vendors (291.9)            
Non-Merchandise Vendors (175.2)            
Rent and Property Taxes (84.9)              
Sales Taxes (71.7)              
Pension (14.7)              
IT Costs (25.5)              
Recovery of Expenses from Agent 83.6               
Capital Expenditures (0.8)                

Total Operating Disbursements (844.5)           

Net Operating Cash Inflows / (Outflows) 402.5            

Professional Fees (64.9)              
Repayments of Existing Credit Facilities (283.3)            
DIP Fees and Interest Paid (19.7)              

Net Cash Inflows / (Outflows) 34.6               

Cash
Beginning Balance 126.5             
Net Cash Inflows / (Outflows) 34.6               
DIP Draws / (Repayments) (32.0)              
Others incl. FX Valuation (2.9)                

Ending Balance 126.2            

CUMULATIVE RECEIPTS AND DISBURSEMENTS

 

43. The Initial Order allowed the Sears Canada Group to continue to utilize their existing 

Cash Management System as described in the First Wong Affidavit and the pre-filing 

report of the Monitor.  After the commencement of the CCAA Proceedings, the Sears 

Canada Group has continued to utilize its Cash Management System in a manner 

consistent with past practice. 

F. REVISED CASH FLOW FORECAST FOR THE PERIOD ENDING AUGUST 4, 
2018 

44. A revised cash flow forecast for the period until August 4, 2018 has been prepared and is 

attached to hereto as Appendix “B” (the “Revised Cash Flow Forecast”).  
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45. Pursuant to section 23(1)(b) of the CCAA2 and in accordance with the Canadian 

Association of Insolvency and Restructuring Professionals Standard of Practice 09-1, the 

Monitor hereby reports to the Court as follows: 

(a) the Monitor has reviewed the Revised Cash Flow Forecast, which was prepared 

by Management for the purpose described in notes to the Revised Cash Flow 

Forecast (the “Forecast Notes”), using the Probable Assumptions and 

Hypothetical Assumptions set out therein; 

(b) the review consisted of inquiries, analytical procedures and discussion related to 

information provided by certain members of Management and employees of the 

Sears Canada Entities.  Since Hypothetical Assumptions need not be supported, 

the Monitor’s procedures with respect to the Hypothetical Assumptions were 

limited to evaluating whether the Hypothetical Assumptions were consistent with 

the purpose of the Revised Cash Flow Forecast. The Monitor has also reviewed 

the support provided by Management for the Probable Assumptions and the 

preparation and presentation of the Revised Cash Flow Forecast; 

(c) based on that review, and as at the date of this Eighteenth Report, nothing has 

come to the attention of the Monitor that causes it to believe that: 

(i) the Hypothetical Assumptions are inconsistent with the purpose of the 

Revised Cash Flow Forecast; 

(ii) the Probable Assumptions are not suitably supported or consistent with the 

plans of the Sears Canada Entities or do not provide a reasonable basis for 

the Revised Cash Flow Forecast, given the Hypothetical Assumptions; or 

(iii) the Revised Cash Flow Forecast does not reflect the Probable and 

Hypothetical Assumptions; and 

                                                      

2 Section 23(1)(b) of the CCAA requires the Monitor to review the Sears Canada Group’s cash-flow statements as to  

its reasonableness and file a report with the court on the Monitor’s findings.  



  

16 

(d) since the Revised Cash Flow Forecast is based on assumptions regarding future 

events, actual results will vary from the forecast even if the Hypothetical 

Assumptions occur.  Those variations may be material.  Accordingly, the Monitor 

expresses no assurance as to whether the Revised Cash Flow Forecast will be 

achieved. The Monitor also expresses no opinion or other form of assurance with 

respect to the accuracy of any financial information presented in this Eighteenth 

Report, or relied upon by the Monitor in preparing this Eighteenth Report. 

46. The Revised Cash Flow Forecast has been prepared solely for the purpose described in 

the Forecast Notes.  The Revised Cash Flow Forecast should not be relied upon for any 

other purpose. 

47. The Revised Cash Flow Forecast shows total net operating cash outflows of 

approximately $13.9 million, before professional fees of approximately $12.0 million, 

such that net cash outflows for the period are forecasted to be $25.9 million. 

G. STAY EXTENSION 

48. The Stay Period currently expires on May 11, 2018.   

49. In the Seventeenth Report, the Monitor advised that the Applicants intended to return to 

Court, subject to confirmation of court availability, in early May to provide a further 

update to the stakeholders and the Court on the proposed path forward for these 

proceedings, and seek an extension to the Stay Period that will reflect such proposed path 

forward.   

50. As discussed above, the next step in the proposed path forward is the Mediation, 

scheduled for June 13th and 14th.    

51. The Applicants are requesting an extension of the Stay Period to July 31, 2018.  The 

Monitor believes that by July 31, 2018 the results of the Mediation will be known and the 

likelihood of resolving these proceedings through a plan of compromise and arrangement 

will be clearer.  The Monitor does not expect that all matters in these proceedings will be 

resolved by July 31st.  However, at that point, a further determination can be made as to 
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whether the continuation of these proceedings toward a mediated resolution is warranted 

or if an alternative expedited path to distribute remaining estate funds should be pursued.   

52. During the proposed extended Stay Period, the Monitor will continue to facilitate 

discussions among stakeholders on a resolution for these proceedings, continue to 

evaluate claims that have been filed in the claims process, and continue to oversee steps 

to monetize Sears Canada’s remaining owned real property.  For all of these purposes, the 

continued stability of the stay of proceedings granted in the Initial Order is required. 

53. The Sears Canada Entities no longer have any operations and currently hold cash 

balances of approximately $126.2 million.   

54. The Revised Cash Flow Forecasts demonstrate that, subject to the underlying 

assumptions, the Applicants will have sufficient liquidity to fund operations during the 

proposed extension of the Stay Period.   

55. The Monitor believes that the Applicants have acted and continue to act in good faith and 

with due diligence and that circumstances exist that make an extension of the Stay Period 

appropriate. 

H. MEDIATION ORDER 

56. As reported in the Seventeenth Report, the Sears Canada Entities believe that the CCAA 

Proceedings are currently at a critical juncture.  The majority of the asset realizations 

have been completed and the most significant claims bar dates have passed.  As such, 

during the week of March 26, 2018, the Monitor and the Sears Canada Entities met with 

counsel representing clients with significant claims in the estate including landlords, 

Employee Representative Counsel, Pension Representative Counsel, the Superintendent, 

the Plan Administrator, the Hometown Dealers, and their respective advisors to discuss 

ways to bring about a timely and efficient conclusion to these CCAA Proceedings. 

During the course of these discussions, it became clear that there was support for 

considering the potential resolution of significant estate matters in the context of a 

mediation (the “Mediation”), and completion of the distributions to the creditors of the 
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Sears Canada Entities through a possible plan of compromise or arrangement pursuant to 

the CCAA. 

57. During the week of April 2, 2018, the above-noted parties confirmed to the Monitor that 

they wished to participate in a Mediation and, accordingly, the Monitor worked with 

counsel to identify a Mediator and dates for the Mediation acceptable to all. 

58. Details regarding the Mediation have now been confirmed as follows: 

(a) Mediation dates: June 13-14, 2018; 

(b) Mediator: The Honourable Regional Senior Justice Morawetz; 

(c) Procedure: Procedural matters will be determined by Justice Morawetz.  

(d) Confidentiality: All communications at the mediation and the mediator’s notes 

and records will be deemed to be confidential and without prejudice. 

59. The Monitor will deliver a mediation brief and preliminary claims and recovery analysis 

to all participants in advance of the Mediation.  In addition, participants in the Mediation 

will have an opportunity to also deliver a short brief setting out matters they believe will 

be relevant to the Mediation. 

60. The proposed Mediation will be focused on the most significant issues relevant to 

allocation of recoveries in the CCAA Proceedings. 

61. When considering the participation of parties in the Mediation, it is important to balance 

the desire to include interested stakeholders with the need to ensure the Mediation 

proceeds efficiently, suggesting participation should be limited to only those parties 

whose participation is essential to a determination of the preliminary allocation issues 

that would be included in a proposed CCAA Plan. 

62. All stakeholders attending the Mediation have entered into confidentiality undertakings 

with Sears Canada and have received a copy of a document setting out the framework for 

a proposed plan of compromise or arrangement (the “Term Sheet”).  These documents 
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have been shared on a confidential basis as the proposed Term Sheet structure is at a very 

preliminary stage of development and until the proposed Term Sheet is further developed 

into a proposed CCAA Plan that has the support of key stakeholder groups on key 

threshold issues, there would be no material benefit to sharing this information with 

creditors generally.3   

63. The Monitor has notified the parties on the Service List that should they wish to discuss 

the Mediation with the Monitor, they can communicate with the Monitor through its 

counsel, NRFC. 

64. The Monitor is supportive of the proposed Mediation Order. 

65. The goal of the Mediation is to achieve consensus on preliminary proceeds allocation 

issues necessary to allow the Sears Canada Entities, in consultation with the Monitor, to 

pursue a proposed CCAA plan for the purpose of dividing and distributing estate 

proceeds as efficiently and quickly as possible.   

66. An efficient and expedited distribution process is essential in the current proceedings 

where the Monitor expects recoveries from the sales of the Sears Canada assets will be 

very low relative to the claims filed against Sears Canada.   

67. Absent an outcome that allows a proposed CCAA plan to proceed quickly and without 

material objection, the Monitor believes the Applicants will need to move to an expedited 

alternative process, such as bankruptcy, to salvage remaining recoveries for creditors. 

68. The Mediation Order will facilitate the mediation process and provides for timelines that 

the Monitor believes are appropriate in the circumstances while reasonably deferring 

procedural matters in connection with the mediation to the discretion of The Honourable 

Regional Senior Justice Morawetz.  Justice Morawetz has extensive experience in the 

matters of interest in the Mediation and, in the Monitor’s view, a flexible approach to the 

                                                      

3 Each creditor in possession of such confidential information, with the exception of the employee representatives 

and pension representatives, where such issues are unlikely to be a material concern, have confirmed that they will 

not trade their claims while such information remains confidential. 



  

20 

Mediation that defers to the judgment and experience of Justice Morawetz is appropriate 

in the circumstances. 

69. The Monitor notes that the proposed Mediation may not resolve all material issues 

associated with the development of a CCAA plan for the Sears Canada Entities.  There 

may be subsequent issues requiring additional mediation.  However, the initial proposed 

Mediation should be sufficient to determine if sufficient stakeholder support can be 

achieved on key threshold issues for any CCAA plan that could be implemented in the 

circumstances. 

The Monitor respectfully submits to the Court this, its Eighteenth Report.  

Dated this 7th day of May, 2018. 

FTI Consulting Canada Inc.  
in its capacity as Monitor of 
the Sears Canada Entities 
   

   
 
Paul Bishop     Greg Watson 
Senior Managing Director   Senior Managing Director 
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Appendix “B” 
 
 



Sears Canada Group
CCAA Cash Flow Forecast

(CAD in thousands)

Week Ending (Saturday) 5-May-18 12-May-18 19-May-18 26-May-18 2-Jun-18 9-Jun-18 16-Jun-18 23-Jun-18 30-Jun-18 7-Jul-18 14-Jul-18 21-Jul-18 28-Jul-18 4-Aug-18 Total

CCAA Filing Week 46 47 48 49 50 51 52 53 54 55 56 57 58 59 Total

Total Receipts
[2]

-                  -                  -                  -                  -                  -                  -                  -                  -                  -                  -                  -                  -                  -                  -                  

Operating Disbursements

Payroll and Employee Related Costs[3]
(15)                  (22)                  (15)                  (1,314)             (9)                    (14)                  (9)                    (376)                (9)                    (16)                  (11)                  (16)                  (513)                (9)                    (2,349)             

Non-Merchandise Vendors[4]
(390)                (390)                (390)                (390)                (298)                (298)                (298)                (298)                (298)                (440)                (440)                (440)                (440)                (292)                (5,104)             

Rent and Property Taxes[5]
(244)                -                  (92)                  -                  (244)                -                  (92)                  -                  -                  (467)                -                  (92)                  -                  (467)                (1,697)             

IT Costs
[6]

(44)                  -                  -                  -                  (2,135)             -                  -                  -                  -                  (2,235)             -                  -                  -                  (354)                (4,766)             

Total Operating Disbursements (693)                (412)                (497)                (1,704)            (2,685)            (312)                (398)                (674)                (307)                (3,158)            (451)                (548)                (954)                (1,122)            (13,916)          

Net Operating Cash Inflows / (Outflows) (693)                (412)                (497)                (1,704)            (2,685)            (312)                (398)                (674)                (307)                (3,158)            (451)                (548)                (954)                (1,122)            (13,916)          

Professional Fees[7]
(2,162)             (1,480)             (793)                (1,674)             (395)                (395)                (395)                (395)                (1,276)             (424)                (424)                (424)                (1,305)             (434)                (11,976)          

Net Cash Inflows / (Outflows) (2,854)            (1,892)            (1,290)            (3,379)            (3,080)            (707)                (793)                (1,069)            (1,583)            (3,582)            (875)                (972)                (2,259)            (1,556)            (25,892)          

Cash

Beginning Balance 126,176         123,321         121,429         120,139         116,760         113,680         112,973         112,180         111,111         109,528         105,946         105,071         104,099         101,840         126,176         

Net Cash Inflows / (Outflows) (2,854)             (1,892)             (1,290)             (3,379)             (3,080)             (707)                (793)                (1,069)             (1,583)             (3,582)             (875)                (972)                (2,259)             (1,556)             (25,892)          

Ending Cash Balance 123,321         121,429         120,139         116,760         113,680         112,973         112,180         111,111         109,528         105,946         105,071         104,099         101,840         100,284         100,284         

Notes:

[1] The purpose of this cash flow forecast is to estimate the liquidity requirements of the Sears Canada Group during the forecast period.

[2] Forecast Total Receipts does not include the proceeds from the sale of any owned real estate properties.

[3] Forecast Payroll and Employee Related Costs are based on recent payroll amounts and reflect future forecasted headcount reductions.

[4] Forecast Non-Merchandise Vendor disbursements include selling, general, and administrative costs excluding rent, property taxes, sales taxes, pension costs, and some IT costs which are captured separately in the CCAA Cash Flow Forecast.

[5] Forecast Rent and Property Taxes includes lease, common-area maintenance, and property tax payments in respect of leased and owned real property.

[6] Forecast IT Costs reflect disbursements made to certain IT-related vendors based on existing terms and conditions of the contract.

[7] Forecast Professional Fees include legal and financial advisor fees associated with the CCAA proceedings. The amounts are based on estimates provided by the advisors.
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Court File No. CV-17-11846-00CL 

ONTARIO 
SUPERIOR COURT OF JUSTICE 

(COMMERCIAL LIST) 

 

IN THE MATTER OF THE COMPANIES’ CREDITORS ARRANGEMENT ACT, 
 R.S.C. 1985, c. C-36, AS AMENDED 

 

AND IN THE MATTER OF A PLAN OF COMPROMISE OR ARRANGEMENT OF  
SEARS CANADA INC., 9370-2751 QUÉBEC INC., 191020 CANADA INC., THE CUT INC., 

SEARS CONTACT SERVICES INC., INITIUM LOGISTICS SERVICES INC., INITIUM 
COMMERCE LABS INC., INITIUM TRADING AND SOURCING CORP., SEARS FLOOR 
COVERING CENTRES INC., 173470 CANADA INC., 2497089 ONTARIO INC., 6988741 

CANADA INC., 10011711 CANADA INC., 1592580 ONTARIO LIMITED, 955041 
ALBERTA LTD., 4201531 CANADA INC., 168886 CANADA INC. AND  

3339611 CANADA INC. 

APPLICANTS 

THIRTEENTH REPORT TO THE COURT 
SUBMITTED BY FTI CONSULTING CANADA INC., 

IN ITS CAPACITY AS MONITOR 

 

A. INTRODUCTION 

 On June 22, 2017, Sears Canada Inc. (“Sears Canada”) and a number of its operating 1.

subsidiaries (collectively, with Sears Canada, the “Applicants”) sought and obtained an 

initial order (as amended and restated on July 13, 2017, the “Initial Order”), under the 

Companies’ Creditors Arrangement Act, R.S.C. 1985, c. C-36, as amended (the 

“CCAA”). The relief granted pursuant to the Initial Order was also extended to Sears 

Connect, a partnership forming part of the operations of the Applicants (and together with 

the Applicants, the “Sears Canada Entities”). The proceedings commenced under the 

CCAA by the Applicants are referred to herein as the “CCAA Proceedings”. 
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 Pursuant to the Initial Order, FTI Consulting Canada Inc. was appointed as Monitor of 2.

the Sears Canada Entities (the “Monitor”) in the CCAA Proceedings. 

 On July 13, 2017, the Court issued the following Orders: 3.

 an Order setting out the terms of the appointment of Ursel Phillips Fellows (a)

Hopkinson LLP as representative counsel for the non-unionized active and former 

employees of the Sears Canada Entities (“Employee Representative Counsel”); 

 an Order setting out the terms of the appointment of Koskie Minsky LLP as (b)

representative counsel to the non-unionized retirees and non-unionized active and 

former employees of the Sears Canada Entities with respect to pension and post-

employment benefit matters (“Pension Representative Counsel”, and together 

with Employee Representative Counsel, “Representative Counsel”); and 

 an Order (i) authorizing the eventual suspension of special payments under the (c)

defined benefit component (the “DB Component”) of the Sears Canada Inc. 

Registered Retirement Plan (the “Sears Pension Plan”); and (ii) approving the 

suspension of certain payments with respect to the Sears Canada Inc. 

Supplementary Retirement Plan (the “Supplemental Plan”) and to life insurance, 

medical and dental benefits provided to eligible retirees under the post-retirement 

benefit plan, all pursuant to a term sheet agreed to by the Ontario Superintendent 

of Financial Services, as Administrator of the Pension Benefits Guarantee Fund 

(the “Superintendent”), Representative Counsel, each of their respective 

representatives, and the Sears Canada Entities, all as effective October 1, 2017.  

 On December 8, 2017, the Court issued an Order (the “ General Claims Procedure 4.

Order”) approving a claims process (the “General Claims Process”) for the 

identification, determination and adjudication of claims of creditors against the Sears 

Canada Entities and their current and former officers and directors (collectively, the 

“Directors and Officers”), except for certain claims, including all claims of Employees 

and Retirees that are now subject to the employee and retiree claims process (the “Claims 

Process”) described in this thirteenth report (the “Thirteenth Report”) of the Monitor. 



  

4 

The General Claims Procedure Order also expanded the mandates of Representative 

Counsel to permit them to assist in the establishment and implementation of the Claims 

Process. 

 In connection with the CCAA Proceedings, the Monitor has provided twelve reports and 5.

five supplemental reports (collectively, the “Prior Reports”), and prior to its 

appointment as Monitor, FTI also provided to this Court a pre-filing report of the 

proposed Monitor dated June 22, 2017 (the “Pre-Filing Report”). The Pre-Filing Report, 

the Prior Reports and other Court-filed documents and notices in these CCAA 

Proceedings are available on the Monitor’s website at 

cfcanada.fticonsulting.com/searscanada/ (the “Monitor's Website”). 

B. PURPOSE 

 The purpose of this Thirteenth Report is to provide the Court with information regarding 6.

the Claims Process as well as the reasons for the Monitor’s support for the proposed 

Employee and Retiree Claims Procedure Order1 (the “Proposed Order”).  

C. TERMS OF REFERENCE 

 In preparing this Thirteenth Report, the Monitor has relied upon audited and unaudited 7.

financial information of the Sears Canada Entities, the Sears Canada Entities’ books and 

records, certain financial information and forecasts prepared by the Sears Canada Entities 

and discussions and correspondence with, among others, the senior management 

(“Management”) of, and advisors to, the Sears Canada Entities (collectively, the 

“Information”). 

 Except as otherwise described in this Thirteenth Report: 8.

 the Monitor has not audited, reviewed or otherwise attempted to verify the (a)

accuracy or completeness of the Information in a manner that would comply with 

                                                      

1 A draft copy of the Proposed Order sought by the Applicants can be found at Tab 3 of the Applicants’ Motion 

Record.  

http://cfcanada.fticonsulting.com/searscanada/
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Generally Accepted Assurance Standards pursuant to the Chartered Professional 

Accountants of Canada Handbook; and 

 the Monitor has not examined or reviewed the financial forecasts or projections (b)

referred to in this Thirteenth Report in a manner that would comply with the 

procedures described in the Chartered Professional Accountants of Canada 

Handbook. 

 Future-oriented financial information reported in or relied on in preparing this Thirteenth 9.

Report is based on Management’s assumptions regarding future events. Actual results 

will vary from these forecasts and such variations may be material. 

 The Monitor has prepared this Thirteenth Report in connection with the Applicants’ 10.

motion for the Proposed Order and should not be relied on for any other purpose. 

 Unless otherwise stated, all monetary amounts contained herein are expressed in 11.

Canadian Dollars. 

 Capitalized terms not otherwise defined herein have the meanings ascribed to them in the 12.

affidavits of Mr. Billy Wong, the Chief Financial Officer of Sears Canada, sworn on June 

22, 2017, and Ms. Becky Penrice, Executive Vice President and Chief Operating Officer 

of Sears Canada, affirmed February 16, 2018 (the “Penrice Affidavit”), and the Prior 

Reports of the Monitor in these proceedings. 

D. OVERVIEW 

 Approximately 40,000 current and former employees, pensioners and retirees (and 13.

persons claiming through them) may have claims against the Sears Canada Entities and 

their current and former directors and officers (“Directors and Officers”) relating to the 

loss of employment, pension and other benefits. 

 Calculating individual claims related to the loss of employment and benefits would be 14.

complex, time-consuming and costly. In some cases, actuarial valuations would also be 

required. The determination of individual termination claims would require a detailed 

review of each employee’s circumstances, including, among other factors, age, length of 
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service, level, whether the employee had signed a contract (and if so, the terms of the 

contract), and whether the employee has found other employment. 

 Individualized calculations for the claims of tens of thousands of retirees and employees 15.

across the country would involve the recovery from multiple locations, and review, of 

employment records spanning decades, the application of varying compensation and 

benefit programs that changed regularly over time, as well as varying forms of 

employment contracts and multiple applicable legal regimes. It is therefore simply not 

feasible given the time and resources available to the Monitor and the Applicants to 

calculate individual claims for each retiree and employee.  

 The Applicants and the Monitor are also cognisant of the fact that employees and retirees 16.

may not be in a position to accurately identify, calculate and value their claims as they 

may not have the benefit of actuarial and other advice, and other necessary information.  

 Historically, the Sears Canada Entities’ cost for providing their retirees with group life 17.

insurance, medical and dental benefits was in excess of $1 million per month. It should 

be noted that the  cost of  securing the same benefits on an individual basis is 

substantially higher. 

 For the reasons described in this Thirteenth Report, the Monitor believes that it is 18.

appropriate and in the interest of all stakeholders of the Sears Canada Entities to calculate 

the vast majority of employment-related claims using Court-approved methodologies 

(being the Termination Claims Methodology, the Retiree Benefit Claims Methodology, 

the Sears Pension Claim Methodology and Lifetime Discount Claims Methodology 

discussed below, collectively the “Methodologies”) and to use a streamlined process for 

identifying and determining such claims.  

 The Claims Process, the Proposed Order and the Methodologies described in the Penrice 19.

Affidavit and included in the Proposed Order are the result of extensive discussions and 

negotiations involving the Sears Canada Entities and their counsel, the Monitor and its 

counsel, Representative Counsel, the Superintendent and its counsel, Morneau Shepell 

Ltd., administrator of the Sears Pension Plan (the “Plan Administrator”) and its counsel, 
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Ernst & Young Inc. (“EY”) as financial advisor to the Employee Representatives and 

Pensioner Representatives (each as defined below), and The Segal Group, Inc. (“Segal”) 

as actuarial advisor to the Pensioner Representatives (collectively, the “E&R Process 

Participants”). 

 The Proposed Order provides, among other things, that: 20.

 the Monitor will provide Claimants2 (including by way of an online claims portal) (a)

individual Termination Claim Statements and Retiree Benefit Claim Statements 

(together, the “Claim Statements”) identifying the Termination Claim or Retiree 

Benefit Claim of each Claimant, calculated in accordance with the applicable 

Methodology as well as the Claimant’s personal information (such as age, service 

and position) used in such calculation. As described in the Penrice Affidavit and 

in greater detail below, Claimants will have an opportunity to review and correct 

personal information if such information is inaccurate. The small number of 

Employees and Retirees who are not represented by Representative Counsel 

(being Unionized Employees, Opt-Out Employees, Senior Management 

Employees and Non-PRC Retirees (each as defined below)) will also have the 

opportunity to object to the methodology used to calculate their claims and 

provide an alternative methodology for consideration; 

 only the Plan Administrator, Pension Representative Counsel and the (b)

Superintendent may file a Claim against the Sears Canada Entities or any 

Directors and/or Officers in respect of the wind-up deficit under the DB 

Component of the Sears Pension Plan (referred to in the Proposed Order as the 

“Sears Pension Claim”), to be calculated in accordance with the Sears Pension 

Claim Methodology;3 

                                                      

2 Limited exceptions will apply and are discussed later in this Report. 
3 The Proposed Order provides that the Applicants and Monitor shall attempt to resolve all duplicate Claims with the 

applicable Claimants, however, they are also entitled at any time to seek direction from the Court with respect to the 

process and procedures for resolving such duplicate Claims. 
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 only Pension Representative Counsel may file a Claim against the Sears Canada (c)

Entities or any Directors and/or Officers in respect of the Supplemental Plan;4 

 the claims of Employees and Retirees (i) with entitlements to a lifetime discount (d)

with respect to the purchase of merchandise at Sears Canada stores (referred to in 

the Proposed Order as the “Lifetime Discount”), and (ii) who have purchased any 

customer Warranties, will be deemed to have been properly filed by the Sears 

Canada Entities on behalf of such Claimants without any other formality; and 

 any Employee or Retiree who believes he or she has a claim against the Sears (e)

Canada Entities that is different from the claims in (a), (b), (c) or (d) above and/or 

who believes he or she has a claim against the Directors and/or Officers (such 

claims being referred to in the Proposed Order as an “Other Employee Claim” or 

“Other Retiree Claim", depending on the identity of the Claimant) will have the 

opportunity to submit such claim for determination by filing a Proof of Claim or 

D&O Proof of Claim, as applicable, with the Monitor by no later than April 9, 

2018. 

 For the reasons described in this Thirteenth Report, the Monitor is of the view that the 21.

Claims Process constitutes a fair, reasonable and efficient process for the calculation of 

and determination of Employee and Retiree claims against the Sears Canada Entities. The 

Monitor believes that the Claims Process balances the interests of the Applicants’ 

stakeholders and represents an important step towards the identification and 

determination of significant claims against the Applicants and the Directors and Officers 

with a view to eventually making distributions to creditors. 

 The Claims Process is intended to identify, and in certain cases, calculate and determine, 22.

all Employee and Retiree Claims against the Applicants and the Directors and Officers. 

However, in the same manner as Claims determined under the General Claims Process, 

                                                      

4 There are currently three individuals not represented by Pension Representative Counsel who have entitlements 

under the Supplemental Plan. The Proposed Order provides that these individuals are permitted to also submit their 

own Supplemental Plan Claim should they so wish. 
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Claimants should be aware that the determination of Claims pursuant to the Claims 

Process will not result in the payment to Claimants of 100% of the value of proven 

claims.  

 Only once all of the Applicants’ assets are monetized and the total value of all claims is 23.

determined, can the recoveries against the face value of proven claims be determined 

with certainty. Preliminary analyses prepared by the Monitor based on numerous 

estimates and assumptions, which could differ significantly from actual results, indicate 

that potential claim recoveries for general unsecured creditors from the monetization of 

the Applicants’ assets5 could range from 0% to 10% of the face value of claims, 

depending on the priority treatment of certain claims. 

E. DEVELOPMENT OF THE CLAIMS PROCESS 

 The Claims Process is the result of a collaborative process amongst the E&R Process 24.

Participants. 

 Representative Counsel and the employee and pensioner representatives (respectively, the 25.

“Employee Representatives” and “Pensioner Representatives”) appointed by the 

Court, act on behalf of almost all Claimants with Employee Claims or Retiree Claims. 

  The only Employees or Retirees not represented by Representative Counsel are: 26.

 8 Employees who opted-out of such representation (the “Opt-Out Employees”); (a)

 approximately 350 Employees who are represented by a union in connection with (b)

their employment with Sears Canada (the “Unionized Employees”); 

 a limited number of Employees who are or were members of senior management (c)

(at the level of vice-president and above) of a Sears Canada Entity (the “Senior 

Management Employees”); 

                                                      

5 Excluding any potential recoveries from the pursuit of Monitor Claims ( as defined in the Proposed Order). 
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 a limited number of former Employees who were terminated prior to June 22, (d)

2017 (the “Filing Date”) and had an outstanding action, claim or complaint as of 

such date; and  

 Retirees (i) who were represented by a union6, (ii) who were members of senior (e)

management of a Sears Canada Entity; or (iii) who opted out of such 

representation (collectively, “Non-PRC Retirees”). 

 The terms of the Proposed Order were also discussed with the applicable union 27.

representatives and counsel to certain landlords in advance of the Proposed Order being 

distributed to the Service List.  

 In developing the Claims Process, the Sears Canada Entities, with the assistance of the 28.

Monitor and counsel: 

 reviewed the records of the Sears Canada Entities to identify those Employees (a)

who negotiated enhanced termination entitlements in their employment 

agreements; 

 reviewed and considered the Sears Canada Entities’ employment policies and (b)

collective bargaining agreements, and the relevant practices and procedures of the 

Applicants; 

 identified, and discussed with other E&R Process Participants, potential (c)

Employee Claims and Retiree Claims as well as proposed methodologies and 

approaches for the calculation and determination of those claims; 

 provided Representative Counsel, the Plan Administrator, EY and Segal with (d)

substantial documentation and information concerning the Employees and 

Retirees; 

                                                      

6 The terms of the Proposed Order contemplates that, for the purpose of calculating any Retiree Benefit Claim, 

Pension Representative Counsel will represent these Retirees, unless the Retiree chooses to opt-out of such 

representation.  
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 considered: (e)

 aggregated demographic and other data with respect to Employees and (i)

Retirees available to the Applicants; 

 the nature and quantum of the potential Employee and Retiree Claims; (ii)

 the strength of the legal basis of potential Employee and Retiree Claims; (iii)

 the current circumstances of the Applicants, including the preliminary (iv)

estimated distributions to creditors; and 

 the limited resources anticipated to be available to the Applicants, (v)

including key personnel and information technology systems, to 

administer the Claims Process. 

 For their part, Representative Counsel, the Plan Administrator, and their respective 29.

advisors, also identified potential Employee and Retiree Claims and presented proposals 

and counter-proposals for the Claims Process and the Methodologies, which the Sears 

Canada Entities with the assistance of the Monitor and counsel carefully considered. 

 Discussions and negotiations among the E&R Process Participants took place over a 30.

period of nearly three months and culminated in an agreement on the guiding principles 

of the Claims Process and the Proposed Order, including the Methodologies. 

 In developing the Claims Process, the Sears Canada Entities, the Monitor and their 31.

respective counsel, considered the practical elements of implementing a claims process 

for Employee and Retiree Claims, including: 

 the number of potential Claimants, which is currently estimated at approximately (a)

40,000 (comprised of approximately 22,000 Employees and 17,000 Retirees); 

 the variety of legal frameworks, including across multiple Canadian jurisdictions, (b)

applicable to the claims that may be asserted; 
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 the number of fact-specific determinations to be made and the availability (or, in (c)

some cases, lack thereof) of all data necessary to make such determinations; 

 the number of possible claim permutations given the different benefits offered and (d)

utilised, and the changing employment arrangements and policies used by the 

Sears Canada Entities over decades of operation; 

 the fact that most Employees and Retirees may require assistance in calculating (e)

their Employee and Retiree Claims; 

 the fact that leaving the task of calculating these amounts to individual Employees (f)

and Retirees would likely lead to non-standardized and divergent methods of 

calculating claims that would make fair and consistent treatments of such claims 

nearly impossible; 

 the need to contain the costs associated with such processes, including the time (g)

spent determining and adjudicating claims; and 

 the importance of a process that is fair and equitable to the Employees and (h)

Retirees and appropriately balances the interests of other creditors in the estate. 

F. TYPES OF CLAIMANTS AND CLAIMS GOVERNED 

 The Proposed Order applies to the following Claimants: 32.

 Employees: (i) active and inactive union and non-union employees of any one of (a)

the Sears Canada Entities on or after the Filing Date, including employees of any 

one of the Sears Canada Entities who received notice of termination of 

employment dated on or after the Filing Date or who resigned or otherwise ceased 

employment on or after such date; and (ii) former employees of any one of the 

Sears Canada Entities, including any former employee who was terminated for 

cause at any time, any former employee who received notice on or after the Filing 

Date of the cessation of his or her termination or severance payments, and any 

former employee who has an outstanding action, claim or complaint as of the 

Filing Date. This group includes Employees represented by Employee 
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Representative Counsel (“ERC Employees”) as well as Opt-Out Employees, 

Senior Management Employees and Unionized Employees; and  

 Retirees: all persons with entitlements to or under (i) the Sears Pension Plan; (ii) (b)

the Supplemental Plan; (iii) other post-employment benefits, namely medical, 

dental or life insurance coverage (collectively, “OPEBs”); (iv) the Lifetime 

Discount (including, for this purpose, current and former Employees who qualify 

for the Lifetime Discount) or (v) any other pension or retirement plan of the Sears 

Canada Entities. This group includes both Retirees represented by Pension 

Representative Counsel (“PRC Retirees”) and Non-PRC Retirees. 

 The Proposed Order addresses the following types of claims: 33.

 Termination Claims: any right or claim of an Employee against any of the Sears (a)

Canada Entities in respect of the termination of the Employee’s employment 

whether under contract, common law, statute or otherwise, including for 

termination and severance pay and for damages for loss of employment-related 

perquisites and benefits (including employee purchase discounts) during their 

notice period; 

 Warranty Claims: any claim of a Retiree or Employee against any of the Sears (b)

Canada Entities with respect to customer Warranties; 

 Other Employee Claims: meaning any other right or claim of any Employee (c)

against any of the Sears Canada Entities or any right or claim of any Employee 

against any of the Directors and/or Officers, including in connection with any 

indebtedness, liability or obligation of any kind whatsoever of any such Sears 

Canada Entity and/or Director and Officer to such Employee arising before, on or 

after the Filing Date, for amounts owing to such Employee (and together with 

Termination Claims, and Warranty Claims, “Employee Claims”);  

 Sears Pension Claims: any claim against the Sears Canada Entities or their (d)

Directors and/or Officers with respect to the wind-up deficit under the DB 

Component of the Sears Pension Plan; 
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 Supplemental Plan Claims: any claim against the Sears Canada Entities or their (e)

Directors and/or Officers with respect to entitlements of a Retiree under the 

Supplemental Plan; 

 Retiree Benefit Claims: any right or claim of a Retiree against any of the Sears (f)

Canada Entities with respect to the loss of OPEB entitlements; 

 Lifetime Discount Claims: any claim of a Retiree (including, for this purpose, (g)

current and former Employees who qualify for the Lifetime Discount) against the 

Sears Canada Entities with respect to a Lifetime Discount; 

 Other Retiree Claims: any other rights or claims of a Retiree against any of the (h)

Sears Canada Entities or any right or claim of any Retiree against any Directors 

and/or Officers, including in connection with any indebtedness, liability or 

obligation of any kind whatsoever of any such Sears Canada Entity or Directors 

and/or Officers to such Retiree, arising before, on or after the Filing Date, for 

amounts owing to such Retiree (collectively, with the Retiree Benefit Claims, 

Supplemental Plan Claims, Lifetime Discount Claims, Warranty Claims, and the 

Sears Pension Claims, the “Retiree Claims”); and  

 D&O Claim: any Sears Pension Claim, Supplemental Plan Claim, Other (i)

Employee Claim or Other Retiree Claim that is asserted against a Director or 

Officer under the Proposed Order (including any D&O Claim in respect of 

termination and severance pay, damages for loss of employment-related 

perquisites and benefits and damages for loss of OPEB entitlements). 

G. METHODOLOGIES  

 The Penrice Affidavit sets out detailed information with respect to the Termination 34.

Claims Methodology, Retiree Benefit Claims Methodology, Lifetime Discount Claims 

Methodology, and the Sears Pension Claim Methodology. This Thirteenth Report 

provides a summary of the Methodologies and the Monitor’s recommendation thereon. 
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(a) Termination Claims Methodology 

 The Penrice Affidavit contains detailed information regarding the Sears Canada Entities’ 35.

Employees, the Pre-2016 Sears Policies, the Post-2016 Sears Policies and the events that 

led to the relevant E&R Process Participants agreeing to the Termination Claims 

Methodology. 

 As described in the Penrice Affidavit, the terms of employment, the circumstances of 36.

termination of employment, the statutory regimes and the common law and contractual 

notice requirements for each Employee with a Termination Claim vary widely. In 

addition, Termination Claims will differ depending on several Employee-specific factors, 

including salary, length of service and the benefit programs in which the Employee 

participated. 

 As such, the Termination Claims Methodology provides that each Employee’s 37.

Termination Claim will be determined by: 

 deeming each Employee’s notice period to be the greater of the Employee’s (a)

entitlement under (i) statute, (ii) Sears Canada policies in effect from time to time, 

and (iii) a common law severance formula (the “Common Law Severance 

Formula”) developed by the Applicants, with the advice of counsel, and with 

input from, the Monitor, its counsel, Employee Representative Counsel and EY. 

The Common Law Severance Formula is attached as Appendix “A” to this 

Report. Notably, the Common Law Severance Formula adopts an averaging or 

smoothing approach. Given the variety of factors inherent in common law notices 

periods, and variability in damages ranges (including from province to province) 

the intention of the Common Law Severance Formula is to generate a result that is 

fair to employees while at the same time benefiting other creditors by eliminating 

potentially wide variations in notice periods; 

 reducing the notice period  as calculated above by the notice actually received by (b)

the Employee to arrive at the Employee’s “Severance Pay Period”; 

 calculating the Employee’s Termination Claim to be the aggregate of: (c)
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 the Employee’s base salary or average hourly rate (the “Base Wages”) (i)

payable during the Severance Pay Period; 

 a percentage of Base Wages to compensate the Employee for any and all (ii)

additional damages or other losses during the Severance Pay Period (the 

“Benefits Gross-Up”), including and as applicable (a) medical, dental 

and/or life insurance, (b) employer contributions to the defined 

contribution component of the Sears Canada Pension Plan during the 

Severance Pay Period, and (c) potential tax consequences associated with 

receiving a lump sum payment rather than periodic payments in the 

ordinary course; and 

 a claim in the amount of $175 (the “Associate Discount Amount”) for the (iii)

loss of employee purchase discount and employee assistance program 

during the Severance Pay Period; 

 the quantum of the Benefits Gross-Up will vary depending on the benefits in (d)

which an Employee participated, if any, and the Employee’s level. At the low end 

of the range, the Benefits Gross-Up is 3.1% and at the high end of the range, 13%. 

A list of the Benefits Gross-Up for each Employee level is included as Appendix 

“B” to this Report; 

 in the case of Senior Management Employees and approximately 25 senior (e)

employees represented by Employee Representative Counsel, calculating their 

claim in accordance with the greater (i) their employment agreement, or (ii) the 

Common Law Severance Formula; 

 in the case of Unionized Employees, calculating their Termination Claims in (f)

accordance with the greater of (i) the applicable collective bargaining agreement, 

and (ii) minimum statutory requirements; 
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 deeming the Termination Claims of Employees who resigned7 or were terminated (g)

for cause, in each case, after the Filing Date, to be nil, subject to the right of these 

Employees to dispute that the resignation was voluntary or that cause existed; and 

 deeming the Termination Claims of Employees whose severance payments ceased (h)

on the Filing Date to be the amount of severance payments that remained to be 

paid as of the Filing Date. 

 The Monitor believes that the Termination Claims Methodology is fair and reasonable for 38.

the following reasons: 

 it recognizes the impracticality of calculating over 22,000 claims on an (a)

individualized basis; 

 the number of variables involved in the calculation of Termination Claims, (b)

information for some of which is not readily available to the Applicants or which 

individual Employee would need to provide, multiplied by the number of claims 

to be calculated, renders the analysis that would be required for an individualized 

approach impractical, cost-prohibitive and overly time-consuming. It would also 

require the assistance of significant personnel when very few employees remain 

employed by the Applicants; 

 methodologies for calculating employee claims have been used in previous (c)

CCAA insolvency proceedings under this Court’s jurisdiction, including the 

CCAA proceedings of Nortel Network Corporation and affiliates (Court File No. 

09-CL-7950) (“Nortel”) and the bankruptcy proceedings of Danier Leather 

(Court File No. 31-2084381) (“Danier”); 

 while the Termination Claims Methodology approximates the individual claims of (d)

employees, it does not unreasonably inflate or reduce them and the time and cost 

                                                      

7 A limited exception applies to Employees in Ontario with five or more years of service who resigned during their 

statutory notice period. 
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savings realized through this approach and against an individualized calculation-

based method further mitigates this result; 

 time and cost savings are also realized through the use of the “negative notice” (e)

process discussed later in this Report; 

 counsel to the Monitor has advised that the Common Law Severance Formula (f)

generally approximates what a court would award to an employee who is 

terminated without cause, having regard to the typical common law factors (age, 

years of service and position held), if the terminated employee pursued their 

wrongful dismissal action to trial;  

 Employees have the opportunity to submit an Other Employee Claim to the extent (g)

they believe they have a Claim not otherwise provided for under the Termination 

Claims Methodology or the Proposed Order generally; 

 the Benefits Gross-Up and the Associate Discount Amount are appropriate (h)

because: 

 counsel to the Monitor has advised that the gross-up, which ranges from (i)

3.1% to 13%, is generally within the range used by employers when 

providing compensation in lieu of benefit continuation to employees; 

 where applicable, the gross-up is based on the Applicants’ estimated (ii)

replacement cost for a comparable benefits package to the benefit plans in 

which Employees participated; 

 the quantum of the gross-up is correlated to the benefits in which an (iii)

Employee participated; and 

 the Associate Discount Amount takes into consideration the elements that (iv)

are generally considered to be relevant when calculating this type of 

amount, is consistent with precedent, and factors in the usage level of 

those benefits. 



  

19 

 Based on the Termination Claims Methodology, the Applicants believe that the 39.

Termination Claims will total approximately $187.7 million. 

(b) Retiree Benefit Claims Methodology 

 The Penrice Affidavit provides a description of the post-employment benefits that the 40.

Sears Canada Entities offered to their Retirees. 

 According to the books and records of the Applicants, as of September 30, 2017, 41.

approximately 6,300 Retirees participated in dental and medical coverage and 

approximately 3,600 Retirees participated in life insurance. 

 The Retiree Benefit Claims Methodology is the result of a review of the applicable 42.

benefit plans and potential claims methodologies as discussed with the relevant E&R 

Process Participants. The Applicants proposed a number of different approaches for the 

calculation of lost OPEBs to E&R Process Participants. All approaches were based on the 

personal information (age and gender) of the Retirees as recorded in the books of Sears 

Canada and accounted for life expectancy estimates generated by Statistics Canada (“Life 

Expectancy”). 

 Pension Representative Counsel, Segal and EY provided a counter-proposal, and after 43.

review and consideration of the various elements and circumstances of this case, the 

Applicants, with the support of the Monitor, agreed on the Retiree Benefit Claims 

Methodology.  

 The Retiree Benefit Claims Methodology is described in detail in the Penrice Affidavit. 44.

In summary: 

 the calculation of the loss of dental and medical insurance: (a)

 is based on an average replacement cost to purchase medical and dental (i)

insurance on an individual basis, plus an additional out of pocket amount 

to compensate for the fact that replacement insurance would only 

reimburse 80% of the costs whereas Sears Canada covered 100% of the 

costs; 
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 is based on an average replacement cost of insurance that is itself derived (ii)

from rates offered by Sun Life and Manulife to provide Retirees with the 

coverage that is most similar to the coverage previously offered by Sears 

Canada to the Retiree; 

 assumes that the cost of procuring this benefit will increase by 6% per (iii)

year throughout the Life Expectancy of the Retiree; 

 includes a discount of 2.34% to account for the present value of this claim; (iv)

and 

 includes a 10% tax gross-up to reflect the fact that Retirees may be (v)

required to pay taxes on the dividend they eventually receive in respect of 

their claims; and 

 the calculation of the loss of life insurance: (b)

 is based on the age, Life Expectancy and coverage amount of each Retiree (i)

as at October 1, 2017; and 

 includes a present value discount of 2.29%. (ii)

 Based on the Retiree Benefit Claims Methodology, the Applicants estimate the Retiree 45.

Benefit Claims to total approximately $421 million. 

 The Monitor is of the view that the Retiree Benefit Claims Methodology is reasonable 46.

and appropriate for the following reasons: 

 it is based on the personal information of each Retiree; (a)

 in the case of dental and medical coverage, it recognizes that the cost of securing (b)

these benefits generally increase every year at a rate higher than inflation, takes 

into account ageing factors that result in higher costs due to the Retiree age 

demographic, and also reflects increased utilization of medical services; 

 it applies a discount rate to each claim to estimate its present value; (c)
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 it is reasonable to assume that the marginal tax rate of a Retiree on a larger lump (d)

sum payment may be higher in the year of receipt of a dividend than it would be 

in the case of periodic receipts of payments. However, given that not all Retirees 

may experience adverse tax consequences as a result of the dividend, a low 

marginal tax rate gross-up of 10% is appropriate; 

 in the Monitor’s view, the circumstances of this case do not support the (e)

Applicants incurring the cost of hiring an actuarial firm to develop and apply a 

retiree benefit claims methodology nor could such an exercise be completed in the 

timeline that the circumstances mandate;8  

 in the Monitor’s experience, there is a certain amount of variability amongst (f)

actuarial firms with respect to health and drug cost trend rates and assumptions. 

The Monitor considers the assumptions used in the Retiree Benefit Claims 

Methodology to be within the range of reasonable assumptions; the use of 

replacement cost as a basis for calculation of the loss of medical and dental 

coverage is appropriate because each individual Retiree will not be in a position 

to secure replacement insurance at the same rate that was available to Sears 

Canada for insuring a group of several thousand individuals;  

 Retirees have the opportunity to submit an Other Retiree Claim to the extent they (g)

believe they have a Claim not otherwise provided for under the Retiree Benefit 

Claims Methodology or the under Proposed Order generally; and 

 the Monitor is of the view that the Retirees are treated fairly pursuant to the (h)

Retiree Benefit Claims Methodology and that proceeding in this fashion is also in 

the interests of the other stakeholders of the Applicants. 

                                                      

8   The Monitor understands that the annual services offered by Aon to Sears Canada could cost as much as 

$100,000 and that it can take Aon six months to prepare these types of actuarial reports.  In addition, the Monitor 

understands that Aon was not prepared to provide further actuarial services without first being paid for the services 

it provided to Sears Canada prior to the Filing Date. 
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 It is also important to note that the calculation of Retiree Benefit Claims is forward-47.

looking in that it attempts to project the costs to individuals of securing the same benefits 

as those provided by Sears Canada.  As such, comparing these calculations to Sears 

Canada’s historical costs for providing such benefits may be misleading; 

(d)  Lifetime Discount Claims Methodology 

 The Lifetime Discount Claims Methodology provides that each Retiree (which definition 48.

under the Proposed Order includes Employees with entitlements to the Lifetime 

Discount) with an entitlement to the Lifetime Discount would be deemed to have a claim 

for the loss of his Lifetime Discount in the amount of $840. 

 The proposed methodology for calculating the Lifetime Discount is based on information 49.

provided by Sears Canada and takes into consideration: 

(a) the average value of discount per transaction of the holder of a Lifetime Discount 

and the average number of transactions per month by holders of Lifetime 

Discount for the 12 month period between October 2016 and September 2017; 

(b) the historic usage rate of the Lifetime Discount by Retirees during the same 

period; and 

(c) the fact that Sears Canada had no obligation to ensure that a Retiree or Employee 

would always have access to a Sears Canada store. 

 Based on the Lifetime Discount Claims Methodology, the Applicants estimate Lifetime 50.

Discount Claims to total approximately $13.77 million.  

 The Monitor believes that the Lifetime Discount Claims Methodology is appropriate for 51.

the following reasons: 

 precedent cases have recognized the existence of a claim for a lifetime discount; (a)

 the amount proposed in this case was arrived at as a result of negotiations (b)

amongst the relevant E&R Process Participants; and 
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 it takes into account relevant mitigating factors. (c)

(d)  Sears Pension Claim Methodology 

 The Penrice Affidavit describes the Sears Pension Claim Methodology in detail. 52.

 In summary:  53.

 the Proposed Order contemplates that only the Plan Administrator, Pension (a)

Representative Counsel and/or the Superintendent may file a proof of claim with 

respect to the DB Component of the Sears Canada Plan or the wind-up deficiency 

thereof; 

 the Sears Pension Claim Methodology provides that any Sears Pension Claim will (b)

initially be calculated as an estimate (the “Preliminary Wind-up Liability 

Estimate”) using (i) statutory mortality assumptions applicable as of September 

30, 2017 for the purposes of a hypothetical wind-up valuation and estimating the 

cost of purchasing all required annuities, (ii) demographic assumptions that Aon 

Hewitt Inc. (“Aon”) used for its last actuarial report in respect of Sears Canada, 

and (iii) economic assumptions projected by Aon for the purpose of calculating an 

hypothetical wind-up as at September 30 2017; 

 any Sears Pension Claim will (i) reflect an increase of the projected deficit at (c)

September 30, 2017 of approximately $7 million as a result of the liquidation of 

certain equity investments for less than 100% of their quoted value as at that date, 

(ii) include a 2% provision for adverse deviations (such as the ultimate cost of 

annuities and fees), and (iii) include a contingency reserve of 1.5% to account for 

the fact that the Plan Administrator has not been able to fully review and verify 

the data upon which the Preliminary Wind-Up Liability Estimate will be 

calculated. 

 The Plan Administrator has indicated to the Monitor that, using the Sears Pension Claim 54.

Methodology, their expectation is that their Sears Pension Claim would be in the range of 

approximately $250-260 million. 
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 The Monitor believes that the Sears Pension Claim Methodology is reasonable because: 55.

  it is based on economic assumptions that were used by Aon in its most recent (a)

actuarial valuation of the Wind-Up Deficit, rolled forward to September 30, 2017; 

 includes a 3.5% cushion for the purpose of calculating an estimated Sears Pension (b)

Claim. Any final Sears Pension Claim will be calculated using actual information, 

when that information is available;  

 it allows an initial estimated claim to be filed for the purpose of advancing the (c)

Claims Process and eventual distributions to creditors; and 

 the Plan Administrator is responsible for estimating the funding status of the Sears (d)

Pension Plan and is therefore in the best position to quantify the amount of its 

wind-up deficiency; in any case a second opinion in respect of the deficit could 

not feasibly be sought  in the circumstances given the costs and time required to 

obtain such an opinion. 

H. CLAIMS PROCEDURE 

 If the Proposed Order is granted, the vast majority of Employee Claims and Retiree 56.

Claims—specifically all Termination Claims and Retiree Benefit Claims—will be 

addressed by way of a “negative notice” Claims Statement process. In summary, under 

the Claims Process: 

 Claims Packages will be provided to all Employees and Retirees with (a)

Termination Claims or Retiree Benefit Claims containing Claims Statements that 

will, as applicable to each recipient,  

 detail and outline the Claims Process as it applies to the recipient (i)

Claimant; 

 set-out the recipient’s Termination Claim and/or Retiree Benefit Claim (ii)

calculated in accordance with the applicable methodology using the 
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recipients’ personal information as recorded in the Sears Canada Entities’ 

books and records; and 

 explain how the Supplemental Plan Claims, Sears Pension Claims, (iii)

Lifetime Discount Claims or Warranty Claims they might have or be a 

beneficiary under will be submitted (or deemed submitted) on their behalf; 

 recipient Employees and Retirees will then have an opportunity to correct their (b)

personal information by making a Request for Correction, and, if they are outside 

the scope of representation of Representative Counsel, will also have the 

opportunity to propose an alternative methodology for valuing their Termination 

Claim or Retiree Benefit Claim, as applicable. Where the books and records of the 

Sears Canada Entities indicate a recipient Employee was either terminated for 

cause or resigned during the post-Filing Period, a Request for Correction will also 

enable them to challenge this assertion; 

 in the event that Employees and Retirees believe that they have an Other (c)

Employee Claim or Other Retiree Claim, including a D&O Claim, they would 

have the opportunity to file a proof of claim separately, as described further 

below; 

(d) in the case of Retirees and Employees whose only known claim is as a beneficiary 

in connection with (a) a Sears Pension Claim, which is to be submitted on their 

behalf by the Plan Administrator, Pension Representative Counsel and/or the 

Superintendent, and/or (b) a Supplemental Plan Claim, which is to be submitted 

on their behalf by Pension Representative Counsel, such Retirees and Employees 

will receive a letter advising them of that fact and of their ability to file any Other 

Retiree Claims and  Other Employee Claims they may have by way of a separate 

proof of claim; 

(e) the Monitor, in consultation with the Sears Canada Entities, may accept or 

disallow changes to personal information, upon review of the change and 
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supporting documentation submitted, as well as any proposed alternative 

methodologies; and  

(f) there is a resolution process for addressing disputes with respect to personal 

information and alternatives to the methodologies proposed, 

all as described further below. 

(a) Notice to Employees and Retirees 

 The Proposed Order provides that the following steps would be taken to publicize and 57.

give notice of the Claims Process: 

 by no later than 5:00 pm (Toronto time) on March 5, 2018, the Monitor will (a)

provide copies of all individualized Claims Packages to Employees and Retirees, 

with the Monitor anticipating it will provide Claims Packages by email and 

regular mail as applicable beginning the week of February 26, 2018. Emails will 

only be sent to Employees with email addresses on file (of which there are 

approximately 18,000), and will request that Employees log into an online claims 

portal established by the Monitor to view their Claims Package and correct any 

personal information relating to their Termination Claim by making a Request for 

Correction.  

If an Employee does not log into the portal within 7 days of receipt of the initial 

email a further follow-up email will be sent. If an Employee still has not logged in 

within 14 days, a hardcopy Claims Package will be sent by mail. Given these 

additional backstops, the Monitor believes that the use of email is appropriate in 

the circumstances and will facilitate the use of an online claims portal that will 

greatly assist in the efficient processing of large volumes of Claims. The propriety 

of the use of email in this Claims Process is further reinforced by the fact that, 

given the historic reliance by the Applicants on the “MySears” online employee 

portal, communication by email has become an accepted method of 

communication among the vast majority of Employees;  
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 by no later than 5:00 pm (Toronto time) on March 5, 2018, the Monitor shall (b)

cause a Proof of Claim Package (again, containing the proof of claim forms 

necessary to assert any Other Retiree Claims or Other Employee Claims) to each 

Claimant that the Sears Canada Entities have advised the Monitor may have an 

outstanding action, claim or complaint as of the Filing Date, but who would not 

otherwise receive an individualized Claims Package in accordance with paragraph 

(a) above; 

 commencing the week of February 26, 2018, the Monitor shall publish the Notice (c)

to Claimants at least three times in The Globe and Mail (National Edition), the 

electronic edition of La Presse, and in such other publications and in such 

frequency as is determined by the Monitor in consultation with the Sears Canada 

Entities.  

 by no later than 5:00 pm (Toronto time) on February 27, 2018, (i) the Monitor (d)

shall cause the Notice to Claimants and blank copies of the Claims Packages 

(absent Claim Statements) to be posted to the Monitor’s Website; (ii) the 

Applicants shall cause the Notice to Claimants to be posted on the “my.sears.ca” 

online portal maintained for active and former employees; and (iii) Employee 

Representative Counsel and Pension Representative Counsel shall cause the 

Notice to Claimants and a copy of the applicable Claims Package to be posted on 

their respective websites. 

(b)  Bar Dates for Corrections/Challenges Regarding Termination Claims and Retiree 
Benefit Claims 

 The Applicants propose that any Retiree or Employee who wishes to correct the personal 58.

information set out in their Claims Package be required to make a Request for 

Correction—either by making the necessary corrections on the Monitor’s online Claims 

Portal, or by submitting a Request for Correction form to the Monitor, such that it is 

received on or before 5:00 p.m. on May 7, 2018 (the “Request for Correction Bar 

Date”). Any Employee whose individualized Termination Claim Statement (included in 

their Claims Package) indicates he or she either (i) was terminated for cause or (ii) 
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resigned after the Filing-Date (and whose Termination Claim under the Termination 

Claims Methodology will therefore be nil), and who disputes such assertion would also 

be required to make a Request for Correction by the Request for Correction Bar Date. 

 Where a Retiree or Employee is not represented by Representative Counsel, and therefore 59.

is able to propose an alternative methodology for valuing their Termination Claim or 

Retiree Benefit Claim, they will be required to do so by delivering a Notice of Proposed 

Revision to the Monitor such that it is received on or before 5:00 p.m. on May 7, 2018 

(the “Notice of Proposed Revision Bar Date”). For Unionized Employees, only a Union 

Representative is permitted do so on such Employee’s behalf. 

 The Monitor and the Sears Canada Entities have established these bar dates by balancing 60.

the requirement to provide a reasonable period of time for Claimants to file their 

Requests for Correction and/or Notices of Proposed Revision with the need to contain the 

length and costs of the Claims Process. The proposed timelines are also in line with those 

provided in previous insolvency proceedings where a “negative notice” methodology-

based mechanism was utilized to process the claims of employees and retirees, such as 

(a) the CCAA proceedings of Nortel in which claimants were provided 45 days in which 

to correct personal information or file other claims, and (b) the bankruptcy proceedings of 

Danier in which claimants were provided 30 days to correct personal information. These 

bar dates are also reflective of the fact that the Monitor will require the assistance of 

personnel from the Applicants in order to review and assess any Requests for Correction 

and/or Notices of Proposed Revision as well as various information technology systems, 

the significant ongoing costs of which are borne by the Applicants and reduce the asset 

realization proceeds available for distribution to creditors.  

 Any Claimant (or any person on behalf of a Claimant) who does not make a Request for 61.

Correction or submit a completed Notice of Proposed Revision by the applicable bar date 

shall be deemed to have accepted the calculation of the Retiree Benefit Claim or 

Termination Claim, as applicable, set out in their individualized Claims Statement and 

shall have no further right to dispute the same.  
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(c) Process and Bar Dates for Claims Requiring Proofs of Claim to be Filed 

 The Proposed Order provides for an individualized proof of claim procedure, similar to 62.

that utilized in the General Claims Process already approved by this Court, for the 

identification and determination of all Other Employee Claims and Other Retiree Claims 

(including D&O Claims) as well as any Sears Pension Claim and Supplemental Plan 

Claim. This individualized proof of claim process is therefore intended to address all 

Claims other than Termination Claims, Retiree Benefit Claims, Lifetime Discount 

Claims, and Warranty Claims. 

 Under this process, any Claimant seeking to assert an Other Employee Claim or Other 63.

Retiree Claim must file a Proof of Claim or D&O Proof of Claim, as applicable, so that it 

is received by the Monitor prior to 5:00 p.m. (Toronto time) on April 9, 2018 (the “Proof 

of Claim Bar Date”).  

 The Plan Administrator, Pension Representative Counsel and the Superintendent must 64.

file any Proofs of Claim or D&O Proofs of Claim with respect to any Sears Pension 

Claim by this date as well. Pension Representative Counsel will similarly have to file any 

omnibus Proof of Claims and/or D&O Proof of Claims in respect of any Supplemental 

Plan Claims by this date also.  

 The Monitor believes that the Proof of Claim Bar Date will provide sufficient time for 65.

Claimants, including the Plan Administrator, Representative Counsel or the 

Superintendent, to evaluate and submit any Other Employee Claims and/or Other Retiree 

Claims, as well as the Sears Pension Claims, and Supplemental Plan Claims. As with the 

Notice of Proposed Revision Bar Date and Request for Correction Bar Date, the Proof of 

Claim Bar Date was established with a view to balancing the requirement to provide a 

reasonable period of time for Claimants to file their Claims with the need to contain the 

length and costs of the Claims Process. It also reflects anticipated limitations in the 

ongoing availability of both the Applicants’ key staff and information technology 

systems needed to review Claims.  

 Further, while Claimants must provide as much supporting information with respect to a 66.

Proof of Claim or D&O Proof of Claim as possible, the Proposed Order permits parties 
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with the flexibility to provide additional evidence, documentation, reports or information 

on any hearing to resolve an issue raised in a Notice of Dispute (Proof or Claim) thereby 

facilitating the filing of Proofs of Claim and D&O Proofs of Claim by the milestone dates 

proposed.  

 Proofs of Claims in respect of customer Warranties of the Sears Canada Entities will not 67.

have to be filed by Employees or Retirees. Instead, the Claims Procedure Order will 

deem Proofs of Claim in respect of those Claims to have been properly submitted. The 

same approach was taken for customers with Warranty Claims under the General Claims 

Process, and the Monitor remains of the view that sending Proofs of Claim Packages to 

all Employees and Retirees who hold Warranties and requiring them to file Proofs of 

Claim when the Applicants already maintain detailed records of Warranties would be 

uneconomic and inefficient, particularly in light of the amounts at issue. As such, the 

Monitor believes it is appropriate that such Proofs of Claim be deemed to be filed.  

 Proofs of Claim for Employees and Retirees with Lifetime Discount Claims will similarly 68.

be deemed to have been properly submitted on their behalf by the Applicants.  

(d) Adjudication of Requests for Correction and Notices of Proposed Revision 

 The Monitor in consultation with the Sears Canada Entities will review all Requests for 69.

Correction and Notices of Proposed Revision received on or before the applicable bar 

date and will be responsible for either (in the case of a Request for Correction) accepting 

or disallowing the corrections in part or in whole, or (in the case of a Notice of Proposed 

Revision) accepting, revising or rejecting the alternate methodology proposed.  

 If the Monitor intends to accept or disallow a correction, the Monitor will notify the 70.

Claimant by delivering either a Notice of Acceptance or a Notice of Disallowance 

(Personal Information). If a Claimant is entitled to object to the methodology used to 

calculate her Claim and has proposed alternative methodology in a Notice of Proposed 

Revision, the Monitor will accept, revise or reject the methodology and advise the 

Claimant accordingly.  
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 Where a correction to personal information will affect a Claimant’s Termination Claim or 71.

Retiree Benefit Claim, as applicable, the Monitor will provide them with a revised Claim 

Statement reflecting such Termination Claim or Retiree Benefit Claim amount.  

 Any Employee or Retiree who intends to dispute a Notice of Disallowance (Personal 72.

Information) must send written notice to the Monitor by completing a Notice of Dispute 

(Personal Information) that must be received by the Monitor within 30 days after the date 

on date on which the Claimant receives the Notice of Disallowance (Personal 

Information).  

 If a dispute raised in a Notice of Disallowance (Personal Information) is not settled or if 73.

an alternative methodology proposed in a Notice of Proposed Revision is not successfully 

agreed to or negotiated with the Claimant within a time period or manner satisfactory to 

the Monitor, in consultation with the Sears Canada Entities, the Monitor at its election 

shall refer the dispute to either a Claims Officer or the Court. Any Claimant who wishes 

to challenge the method of adjudication elected by the Monitor may apply to the Court to 

determine the appropriate method of adjudication. 

 Any Employee or Retiree who receives a Notice of Disallowance (Personal Information) 74.

and does not file a completed Notice of Dispute (Personal Information) with the Monitor 

by the applicable deadline shall be deemed to have accepted the personal information as 

set out in the Notice of Disallowance (Personal Information) and such Employee or 

Retiree shall have no further right to dispute same.  

(e) Adjudication of Proofs of Claim 

 With respect to Other Employee Claims, Other Retiree Claims, Sears Pension Claims, 75.

and Supplemental Plan Claims the process will be very similar to that provided for 

general creditor claims under the General Claims Process. Under this process, the 

Monitor, in consultation with the Sears Canada Entities (and in the case of D&O Proofs 

of Claim, with the Directors and Officers named in respect of such D&O Claim, and such 

Directors’ and Officers’ counsel) will review all Proofs of Claim and D&O Proofs of 

Claim received on or before the Proof of Claim Bar Date and will be responsible for 

accepting, revising or rejecting such Claims.  
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 If the Monitor intends to revise or reject a Claim, the Monitor will notify the Claimant by 76.

sending a Notice of Disallowance (Proof of Claim) setting out the reasons therefor by no 

later than July 31, 2018, or such later date as ordered by the Court. Given its estimated 

nature (as described above in paragraph 52), this deadline will not apply to any Sears 

Pension Claims. 

 Any Claimant that intends to dispute a Notice of Disallowance (Proof of Claim) must 77.

send written notice to the Monitor by completing a Notice of Dispute (Proof of Claim) 

that must be received by the Monitor within 30 days after the date on which the Claimant 

receives the Notice of Revision or Disallowance (Proof of Claim).  

 In the event a dispute raised in a Notice of Dispute (Proof of Claim) is not settled within a 78.

time period or in a manner satisfactory to the Monitor, in consultation with the Sears 

Canada Entities (or the applicable Directors and Officers in respect of a D&O Claim), the 

Monitor, at its election, shall refer the dispute raised to a Claims Officer or the Court. 

Any Claimant who wishes to challenge the method of adjudication elected by the 

Monitor may apply to the Court to determine the appropriate method of adjudication. 

 Any Claimant who receives a Notice of Disallowance (Proof of Claim) and does not file 79.

a completed Notice of Dispute (Proof of Claim) with the Monitor by the applicable 

deadline shall be deemed to have accepted the amount and determination as set out in the 

Notice of Disallowance (Proof of Claim) and such Claimant shall have no further right to 

dispute the same.  

(f)  Claims Officers and Adjudication of Claims, Personal Information and Methodologies in 
Dispute 

 The Claims Procedure contemplates that the Monitor may refer disputed Claims and 80.

disputes as to personal information and alternative proposed methodologies to a Claims 

Officer for resolution, which the Proposed Order contemplates would be the Honourable 

former Justices Dennis O’Connor, and James Farley, who have also been appointed for 

this role in the General Claims Process. The decision of a Claims Officer will be binding 

on all parties, subject to appeal rights to the Court.  
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 The Claims Officers will review and determine the validity and amount of disputed 81.

Employee Claims and Retiree Claims, the accuracy of a Claimant’s personal information 

or the validity of the methodology to be applied to a given Claim, all in accordance with 

the terms of the Proposed Order. The Claims Officers would also determine procedural 

matters that may arise in respect of their determination of these issues including the 

manner in which any evidence may be adduced.  

 Once a decision is rendered in respect of a disputed Claim, proposed methodology or 82.

piece of disputed personal information, the Monitor, the relevant Claimant, the Sears 

Canada Entities and the applicable Officers and Directors would each have 10 days to 

appeal the decision to the Court, failing which the decision of the Claims Officer will be 

binding on all parties.  

 Claims are frequently referred to Claims Officers in CCAA Proceedings to expedite the 83.

resolution of disputed Claims and related issues in a timely, efficient and cost-effective 

manner, and indeed as mentioned Claims Officers are also provided for under the General 

Claims Process also. This is of particular importance in this case given the number of 

potential Claimants involved.  

(g) Hardship Fund 

 By Order dated August 18, 2017, this Court approved an employee hardship fund (the 84.

“Hardship Fund”) for payments to be made to former Employees of the Sears Canada 

Group who could demonstrate urgent or immediate hardship in dealing with their 

financial obligations.  

 One of the conditions of the term sheet upon which the Hardship Fund was based, and 85.

which was approved by the Court in that Order, provided that where payments were 

made out of the fund to a former employee, any future distributions made to such 

employee on claims allowed in any claims process conducted by the Sears Canada 

Entities would be correspondingly reduced.  



  

34 

 To reflect this, the Proposed Order provides that any payments paid to any Employee out 86.

of the Hardship Fund will correspondingly reduce any distributions ultimately made to 

such Employee on a Claim. 

I. CONCLUSION 

 In the Monitor’s view, the proposed Claims Process and Methodologies appropriately 87.

balance competing stakeholder views, and is fair and appropriate in light of the 

anticipated nature and volume of Employee Claims and Retiree Claims. In particular, the 

proposed Claims Process: 

 represents a fair, reasonable, efficient and practical method for the calculation and (a)

submission of employment-related claims that approximately 40,000 Retirees and 

Employees may have against the Sears Canada Entities; 

 will assist in ensuring that claims that have facts or issues in common will, to the (b)

greatest extent possible, be determined consistently; 

 brings greater certainty to the calculation of Employee Claims and Retiree (c)

Claims, including Sears Pension Claims, thereby reducing the risk that assets be 

depleted in order to resolve thousands of claims; and 

 has been arrived at after extensive negotiations among the E&R Process (d)

Participants. 

 For the reasons set out above, the Monitor supports the Applicants’ motion for the 88.

Proposed Order and recommends that it be granted.  

The Monitor respectfully submits to the Court this, its Thirteenth Report.  
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Dated this 18th day of February, 2018. 

FTI Consulting Canada Inc.  
in its capacity as Monitor of 
the Sears Canada Entities 
   

   
 
Paul Bishop     Greg Watson 
Senior Managing Director   Senior Managing Director 



  

 

Appendix A 
Common Law Severance Formula  

The Common Law Severance Formula is one of the mechanisms that may be used to determine the notice period of various 

Employees under the Termination Claims Methodology. The notice period will be determined as follows: (i) a base amount 

determined by the Employee’s position, plus (ii) additional weeks based on completed years of service and the Employee’s age. In 

addition, the Common Law Severance Formula includes a minimum and maximum entitlement that each Employee will be subject to 

depending on their position.  

Position Base Additional weeks per 
complete year of service Additional weeks based on age Minimum/Maximum 

Part Time 
Associate 

2 weeks 2 weeks / year Add 4 weeks if over 55 at termination Minimum: 2 weeks 
Maximum: 52 weeks 

Full Time 
Associate 

4 weeks 2 weeks / year Add 2 weeks if 40-45 at termination 
Add 3 weeks if 46-50 at termination 
Add 4 weeks if 51-55 at termination 
Add 5 weeks if 56-60 at termination 
Add 8 weeks if over 60 at termination 

Minimum: 4 weeks 
Maximum: 78 weeks 

Supervisors 6 weeks 2.5 weeks / year Add 2 weeks if 40-45 at termination 
Add 3 weeks if 46-50 at termination 
Add 4 weeks if 51-55 at termination 
Add 5 weeks if 56-60 at termination 
Add 8 weeks if over 60 at termination 

Minimum: 6 weeks 
Maximum: 78 weeks 

Managers 8 weeks 3 weeks / year Add 2 weeks if 40-45 at termination 
Add 3 weeks if 46-50 at termination 
Add 4 weeks if 51-55 at termination 
Add 5 weeks if 56-60 at termination 
Add 8 weeks if over 60 at termination 

Minimum: 8 weeks 
Maximum: 78 weeks 

Divisional 
Vice 

10 weeks 4 weeks / year Add 2 weeks if 40-45 at termination 
Add 5 weeks if 46-50 at termination 

Minimum: 10 weeks 



  

 

Presidents Add 8 weeks if 51-55 at termination 
Add 10 weeks if over 56 at termination 

Maximum: 104 weeks 



  

 

Appendix B 
Benefits Gross-Up  

The Benefits Gross-Up for each level of Employee with respect to their participation in various 

benefits are as follows: 

Position Life Insurance, Health and Dental 
(including Tax Impact) 

Defined Contribution Plan 
(including Tax Impact) 

Part Time 
Associate 

9.9% 3.1% 

Full Time 
Associate 

8.4% 4.3% 

Supervisors 7.0% 3.2% 

Managers 3.8% 3.3% 

Divisional 
Vice 

Presidents 

4.4% 3.2% 
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Court File No. CV-17-11846-00CL 

ONTARIO 
SUPERIOR COURT OF JUSTICE 

(COMMERCIAL LIST) 

 

IN THE MATTER OF THE COMPANIES’ CREDITORS ARRANGEMENT ACT, 
 R.S.C. 1985, c. C-36, AS AMENDED 

 

AND IN THE MATTER OF A PLAN OF COMPROMISE OR ARRANGEMENT OF  
SEARS CANADA INC., CORBEIL ÉLECTRIQUE INC., S.L.H. TRANSPORT INC., THE 
CUT INC., SEARS CONTACT SERVICES INC., INITIUM LOGISTICS SERVICES INC., 

INITIUM COMMERCE LABS INC., INITIUM TRADING AND SOURCING CORP., SEARS 
FLOOR COVERING CENTRES INC., 173470 CANADA INC., 2497089 ONTARIO INC., 

6988741 CANADA INC., 10011711 CANADA INC., 1592580 ONTARIO LIMITED, 955041 
ALBERTA LTD., 4201531 CANADA INC., 168886 CANADA INC. AND  

3339611 CANADA INC. 

APPLICANTS 

ELEVENTH REPORT TO THE COURT 
SUBMITTED BY FTI CONSULTING CANADA INC., 

IN ITS CAPACITY AS MONITOR 

 

A. INTRODUCTION 

1. On June 22, 2017, Sears Canada Inc. (“Sears Canada”) and a number of its operating 

subsidiaries (collectively, with Sears Canada, the “Applicants”) sought and obtained 

an initial order (as amended and restated on July 13, 2017, the “Initial Order”), under 

the Companies’ Creditors Arrangement Act, R.S.C. 1985, c. C-36, as amended (the 

“CCAA”). The relief granted pursuant to the Initial Order was also extended to Sears 

Connect, a partnership forming part of the operations of the Applicants (and together 

with the Applicants, the “Sears Canada Entities”).  The proceedings commenced 

under the CCAA by the Applicants are referred to herein as the “CCAA 

Proceedings”. 
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2. The Initial Order, among other things: 

(a) appointed FTI Consulting Canada Inc. as monitor of the Sears Canada Entities 

(the “Monitor”) in the CCAA Proceedings; 

(b) granted an initial stay of proceedings against the Sears Canada Entities until 

July 22, 2017; 

(c) authorized the Sears Canada Entities to enter into the DIP Credit Agreements 

and access funds available under the facilities provided under these agreements; 

and 

(d) scheduled a comeback motion for July 13, 2017 (the “Comeback Motion”). 

3. Following the Comeback Motion, the Court extended the stay of proceedings to 

October 4, 2017.  In addition, the following orders were issued: 

(a) the amended and restated Initial Order;  

(b) an order setting out the terms of the appointment of Ursel Phillips Fellows 

Hopkinson LLP as representative counsel for the non-unionized active and 

former employees of the Sears Canada Entities (“Employee Representative 

Counsel”); 

(c) an order setting out the terms of the appointment of Koskie Minsky LLP as 

representative counsel to the non-unionized retirees and non-unionized active 

and former employees of the Sears Canada Entities with respect to pension and 

post-employment benefit matters (“Pension Representative Counsel”); 

(d) an order authorizing the eventual suspension of special payments under the 

Sears Canada Pension Plan, certain payments in connection with supplemental 

pension plans and certain payments under post-retirement benefit plans pursuant 

to a term sheet agreed to by the Ontario Superintendent of Financial Services, as 

Administrator of the Pension Benefits Guarantee Fund (the “Superintendent”), 
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Employee Representative Counsel, Pension Representative Counsel, each of 

their respective representatives, and the Sears Canada Entities; and 

(e) an order (the “SISP Approval Order”) approving a sale and investor 

solicitation process (the “SISP”) to solicit interest in potential transactions, 

including investment and liquidation proposals, involving the business, 

property, assets and/or leases of the Applicants. 

4. On July 18, 2017, the Court issued an order approving an agreement and a process (the 

“First Liquidation Process”) for the liquidation of inventory and FF&E at certain 

initial closing Sears Canada locations, which liquidation process is now completed, 

subject to finalizing certain reconciliation items described below. 

5. On October 4, 2017, the Court issued, among other orders, an order extending the stay 

of proceedings to November 7, 2017 and orders approving the sale of certain 

businesses and assets of the Applicants. 

6. On October 13, 2017, the Court issued, among other orders, an order (a) approving an 

agreement and a process (the “Second Liquidation Process”) for the liquidation of 

the inventory and FF&E at all remaining Sears Canada retail locations (which 

liquidation commenced shortly thereafter and was substantially complete on January 

14, 2018) (the “Second Liquidation Order”); and (b) extending the stay of 

proceedings to January 22, 2018. 

7. On October 27, 2017, on consent of the Applicants, the Monitor and certain landlords, 

the Court issued an endorsement amending the SISP to include a timeline for the 

Applicants to pursue transactions in respect of their remaining real property store 

leases (the “October 27 Endorsement”). 

8. On December 8, 2017, the Court issued: (i) an Order (the “Claims Procedure 

Order”) approving a claims process (the “Claims Process”) for the identification, 

determination and adjudication of claims of creditors against the Sears Canada Entities 

and their current and former officers and directors; and (ii) an Omnibus Approval and 

Vesting Order authorizing the Applicants to complete sales of residual assets not 
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exceeding $5 million in any one transaction without seeking further Court approval, 

and vesting those residual assets in the applicable purchaser free and clear of the 

claims and encumbrances against those assets. 

9. In connection with the CCAA Proceedings, the Monitor has provided ten reports and 

four supplemental reports (collectively, the “Prior Reports”), and prior to its 

appointment as Monitor, FTI also provided to this Court a pre-filing report of the 

proposed Monitor dated June 22, 2017 (the “Pre-Filing Report”). The Pre-Filing 

Report, the Prior Reports and other Court-filed documents and notices in these CCAA 

Proceedings are available on the Monitor’s website 

at cfcanada.fticonsulting.com/searscanada/ (the “Monitor's Website”).  

B. PURPOSE 

10. The purpose of this eleventh report of the Monitor (the “Eleventh Report”) is to 

provide the Court with information regarding: 

(a) the activities of the Monitor and the Sears Canada Entities since December 6, 

2017, the date of the last report of the Monitor regarding activities; 

(b) the Applicants’ request for an order (the “Stay Extension Order”) extending 

the Stay Period to April 27, 2018; 

(c) the Applicants’ request to appoint the Honourable Dennis O’Connor as an 

additional Claims Officer for the purposes of the Claims Procedure Order; 

(d) a motion by Remington Properties Inc. (“Remington”), the landlord at a former 

Sears Canada location in Calgary, Alberta, for an order providing advice and 

directions regarding certain realty tax payment obligations described in greater 

detail below;  

(e) a motion for an order (the “Fee Approval Order”) approving the fees and 

disbursements of the Monitor and its counsel, Norton Rose Fulbright Canada 

LLP (“NRF”), for the periods set out in the Fee Affidavits (as defined below); 

and  
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(f) the Monitor’s comments and recommendations in connection with the 

foregoing. 

C. TERMS OF REFERENCE 

11. In preparing this Eleventh Report, the Monitor has relied upon audited and unaudited 

financial information of the Sears Canada Entities, the Sears Canada Entities’ books 

and records, certain financial information and forecasts prepared by the Sears Canada 

Entities and discussions and correspondence with, among others, the senior 

management (“Management”) of, and advisors to, the Sears Canada Entities 

(collectively, the “Information”). 

12. Except as otherwise described in this Eleventh Report: 

(a) the Monitor has not audited, reviewed or otherwise attempted to verify the 

accuracy or completeness of the Information in a manner that would comply 

with Generally Accepted Assurance Standards pursuant to the Chartered 

Professional Accountants of Canada Handbook; and 

(b) the Monitor has not examined or reviewed the financial forecasts or projections 

referred to in this Eleventh Report in a manner that would comply with the 

procedures described in the Chartered Professional Accountants of Canada 

Handbook. 

13. Future-oriented financial information reported in or relied on in preparing this Eleventh 

Report is based on Management’s assumptions regarding future events.  Actual results 

will vary from these forecasts and such variations may be material. 

14. The Monitor has prepared this Eleventh Report in connection with the Applicants’ 

motions for the Stay Extension Order, appointment of an additional Claims Officer, and 

the Fee Approval Order and the Remington Motion.  The Eleventh Report should not be 

relied on for any other purpose. 

15. Unless otherwise stated, all monetary amounts contained herein are expressed in 

Canadian Dollars. 
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16. Capitalized terms not otherwise defined herein have the meanings ascribed to them in the 

affidavits of Mr. Billy Wong, the Chief Financial Officer of Sears Canada, sworn on June 

22, 2017, and Philip Mohtadi, General Counsel and Corporate Secretary of Sears Canada, 

affirmed January 15, 2018, and the Prior Reports of the Monitor in these proceedings. 

D. THE ACTIVITIES OF THE SEARS CANADA ENTITIES AND THE 
MONITOR 

17. The activities of the Sears Canada Entities and the Monitor since the date of its last report 

regarding activities are summarized below. 

SISP Process – Viking Trademarks 

18. On December 8, 2017, the Court issued an Order (the “Viking AVO”) approving the sale 

of certain Canadian Viking brand trademarks by Sears Canada to Viking Range, LLC, an 

entity associated with The Middleby Corporation (the “Viking Transaction”).   

19. On January 4, 2018, the Viking Transaction was completed in accordance with its terms. 

20. The net proceeds from the Viking Transaction are currently being held by the Monitor in 

accordance with the Viking AVO. 

SISP Process – Parts and Repair Services 

21. On December 21, 2017, the Court approved a sale transaction between Sears Canada as 

vendor, Buyers Group of Mississauga Inc. as purchaser and DirectBuy Home 

Improvement Inc. as parent with respect to certain assets related to Sears Canada’s Major 

Appliances Protection Agreement Business and certain internet protocol address blocks 

(the “Parts APA”).  This transaction was completed on December 21, 2017, subject to 

the retention of certain “Retained IP Addresses” by Sears Canada for continued use, and 

the retention of the sale proceeds attributed to those Retained IP Addressses by the 

Monitor until a release date in May 2018.   

SISP Process-Leased Real Estate 

22. Pursuant to the October 27 Endorsement, the Applicants were required to select 

successful bids with respect to any remaining real property store leases by no later than 



  

8 

November 30, 2017 (the “Lease Bid Deadline”) and complete any transactions provided 

for in such successful bids by no later than December 29, 2017 (the “Lease Closing 

Deadline”), subject in each case to any extensions that may be agreed to between the 

Applicants, the Monitor and the applicable landlord.  The Court’s endorsement also 

required that the Applicants disclaim any remaining leases that are not the subject of a 

successful bid as set out above such that these disclaimers are served with effective dates 

no later than February 6, 2018 (the “Disclaimer Deadline”). 

23. No successful bids for any remaining real property store leases were received by the 

Lease Bid Deadline1. 

24. The Applicants expect that the Second Liquidation Process, and the FF&E removal 

period associated therewith, will be completed at all remaining store locations on or 

before January 28, 2018.  The Applicants have delivered notices of disclaimer of all 

remaining real property store leases with effective dates no later than February 4, 2018.   

SISP Process – Distribution Centre FF&E 

25. On January 2, 2018, Sears Canada entered into a Liquidation Services Agreement with 

Maynards Industries Canada Ltd. pursuant to which Maynards Industries Canada Ltd. 

would act as Sears Canada’s agent for the sale of furniture, fixtures and equipment owned 

by Sears Canada and located at distribution centres in Belleville, Vaughan, Calgary and 

Montreal.  The transaction provides for a minimum guaranteed recovery to Sears Canada.  

Due to the value of the transaction, the transaction proceeded without court approval in 

accordance with the terms of the Initial Order. 

SISP Process-Owned Real Estate 

26. As previously reported to the Court, the Applicants have received a number of proposals 

to purchase their various owned properties (the “Owned Properties”). 

                                                      

1 In the case of one real property store lease, discussions regarding a potential lease assignment continued following 

the Lease Bid Deadline but no transaction has been completed and the applicable real property store lease is 

currently the subject of a disclaimer notice that will become effective on January 22, 2018. 



  

9 

27. The Applicants, with the approval of the Special Committee, with the assistance of their 

advisors and the Monitor, and with input from certain stakeholders who are subject to 

confidentiality obligations, have assessed various options available to the Applicants to 

maximize value from the Owned Properties for the benefit of the Applicants’ estate as a 

whole. 

28. The Applicants currently intend to take the following steps with respect to the Owned 

Properties: 

(a) in respect of certain properties where potential environmental issues have been 

identified, the Applicants are in the process of completing Phase III 

environmental assessments that will provide additional information for potential 

purchasers that will assist in the marketing process.  These Phase III 

environmental assessments are expected to be completed before the end of 

January; 

(b) in respect of certain vacant parcels of ancillary land and one owned store 

location in Charlottetown, the Applicants are in the process of engaging a real 

estate broker to market these parcels; and 

(c) in respect of all remaining properties, the Applicants currently intend to 

continue to work with BMO and resume the marketing process that was 

commenced through the SISP to complete value maximizing transactions for 

such properties, through one transaction for all properties or through a series of 

separate transactions. 

Suppliers, Landlords 

29. As part of the overall liquidation of the Applicants’ retail business, the Applicants are 

continuing their review of the various agreements to which they are a party and 

identifying those agreements that can be disclaimed.  These agreements include leases 

of real and personal property, information technology agreements, licence agreements, 

concession agreements and dealer agreements, amongst others. 
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30. The Applicants, with the assistance of the Monitor, continue to work with a number of 

vendors and landlords to reconcile amounts owing to those parties for the pre-filing 

period and the post-filing period as part of the Claims Process.  The Monitor believes 

that the Applicants are working in good faith and with diligence to address questions 

and issues as they arise and the Monitor and counsel continue to assist the Applicants 

in this respect.  Certain inquiries from landlords, in particular regarding payment 

arrears, are taking considerable time to reconcile primarily due to the volume of 

inquiries and payments to review. 

31. The Monitor and its counsel invited counsel to various landlords of Sears Canada’s 

premises to a meeting on December 14, 2017 to discuss the current status of the 

CCAA proceedings to the extent possible having regard to confidentiality 

considerations and the possibility that certain landlords may have an interest in the 

potential transactions available for the sale of Sears Canada’s remaining Owned 

Properties.   

32. Sears Canada advised the Monitor on December 11th that Sears Canada unintentionally 

made payments to certain landlords on account of certain real property taxes payable 

that accrued during the pre-filing period.  The Monitor understands that these 

payments were made in error as a result of modifications to Sears Canada’s financial 

accounting systems for identifying and tracking pre-filing period amounts in 

anticipation of reconciling claims in the Claims Process.  The Monitor believes 

payment of these amounts was not permitted under the terms of the Initial Order.  

These payments were in the aggregate amount of approximately $2.4 million.  On 

January 5, 2018, the Monitor wrote to the landlords who received these payments 

advising of the error and proposing that the matter be rectified through repayment of 

the overpaid amount.  In absence of such repayment, the landlords were advised that 

Sears Canada would offset the amount of the overpayment against rent payments due 

from Sears Canada to the applicable landlord or its affiliates.  To date, Sears Canada 

has advised the Monitor that they have recovered through offset against rent, property 

taxes or other amounts owing to the applicable landlord or its affiliates, approximately 

$1,755,000 of the improper payments. 



  

11 

Construction Liens 

33. Construction liens have been registered against certain of Sears Canada’s leased 

premises.  Where a lease was the subject of a transaction under the SISP, arrangements 

were made to vacate liens from title to the relevant leased premises, either through the 

establishment of a “Construction Lien Claim Reserve” holding a portion of the 

transaction proceeds equal in value to the liens filed on the property or through 

alternative security or escrow arrangements. 

34. Where there was no transaction for a lease under the SISP, construction liens as 

against those leased premises may remain. The results of the SISP indicate that there is 

no value in Sears Canada’s interest in these premises, and therefore the lien claims 

appear to be unsecured claims as against Sears Canada. 

35. Certain landlords have indicated that they wish to have these liens removed from title 

to the leased premises. Lien claimants may or may not oppose the removal of these 

liens. 

36. The Monitor is currently considering an ‘omnibus’ motion to this Court, at which time 

the Monitor would provide more information with respect to the leased premises and 

construction liens at issue. The Monitor views this as an efficient and responsible 

means of dealing with numerous liens, while avoiding numerous separate hearings, 

because many of the issues related to these liens are similar. All landlords and all 

affected construction lien claimants would be served, and would have the opportunity 

to file materials and make submissions. 

Employee Matters 

37. As at the date of this Eleventh Report, the Monitor has received 39 applications for 

assistance from the Employee Hardship Fund, of which 25 have been approved.  So 

far, approximately $62,975 has been paid out of the Employee Hardship Fund.  The 

time period for applications to the Employee Hardship Fund currently expires on 

January 22, 2018.  The Monitor believes the application period for the Employee 
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Hardship Fund should be extended in a manner consistent with the proposed extension 

of the Stay Period. 

38. On December 15, 2017, Employee Representative Counsel, the Monitor, counsel to 

the Monitor and counsel to the Sears Canada Entities attended, either in person or by 

telephone, at a meeting with applicable government ministries to obtain clarity on 

certain technical and administrative issues that may assist in expediting availability of 

payments under the Wage Earner Protection Program.  The Monitor has had 

continuing discussions with Employee Representative Counsel regarding the timing of 

steps to trigger access to the Wage Earner Protection Program. 

39. Upon completion of the Second Liquidation Process at the end of January, 

substantially all of the remaining store-level Sears Canada employees will have been 

terminated.  Sears Canada expects that by the end of January approximately 70 

employees will remain with Sears Canada, being primarily headquarters employees.  

This number will reduce thereafter as various roles for headquarters employees cease 

to be necessary. 

Pension Matters 

40. The Monitor has previously reported that on November 10, 2017, the Superintendent 

issued a Notice of Intended Decision advising that it intends to make an order for the 

wind up of the Sears Canada Pension Plan, effective October 1, 2017, unless a request 

for a hearing with the Financial Services Tribunal (“FST”) was submitted within thirty 

days of the Notice of Intended Decision.   

41. Neither Sears Canada nor the Pension Administrator requested a hearing with the FST. 

42. The Monitor understands that counsel to 1291079 Ontario Limited, a creditor of Sears 

Canada, delivered a Request for Hearing Form to the FST requesting a hearing to 

challenge the intended decision of the Superintendent to wind up the Sears Canada 

Pension Plan.   
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43. On December 8, 2017, the FST delivered correspondence to Sears Canada advising 

Sears Canada of the above described Request For Hearing from 1291079 Ontario 

Limited. 

44. Sears Canada has applied for party status and has been invited to a pre-hearing 

conference that the FST is currently seeking to schedule.   

45. The Monitor has also applied for party status.  The Monitor’s Application for Party 

Status will be dealt with at the pre-hearing conference.   

46. Based upon information received from the FST, the Monitor expects the pre-hearing 

conference to take place before the end of March. 

Liquidation Process 

47. The liquidation sale under the First Liquidation Process was completed in October 

2017.  Since that time the Monitor has worked with Sears Canada and the agent under 

the First Liquidation Process to complete the reconciliations of all items required to 

determine the final payment amounts owing to Sears Canada under the First 

Liquidation Process.  At this time, all material amounts owing to Sears Canada under 

the First Liquidation Process have been received by Sears Canada.  The remaining 

amounts to be reconciled will account for not more than $650,000 in potential 

additional recoveries to Sears Canada.  The Monitor expects the final reconciliation 

process to be completed in the near future. 

48. The Monitor has reviewed the progress of the Second Liquidation Process on an 

ongoing basis since the commencement of that process.  To the Monitor’s knowledge, 

the Second Liquidation Process has been undertaken in accordance with the Sale 

Guidelines established under the Second Liquidation Order in all material respects.  

The Second Liquidation Process is now substantially completed at all remaining stores 

other than the sale of FF&E.   

49. The Amended and Restated Agency Agreement dated as of October 10, 2017 between 

Sears Canada and a contractual joint venture comprised of Merchant Retail Solutions 
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ULC, Gordon Brothers Canada ULC, Tiger Capital Group, LLC and GA Retail 

Canada ULC sets out the terms pursuant to which the agent is undertaking the Second 

Liquidation Process.  The agreement provides for a net minimum guaranteed recovery 

to Sears Canada from the Second Liquidation Process.  In accordance with the 

agreement, 80% of the estimated guaranteed recovery to Sears Canada was paid at the 

commencement of the Second Liquidation Process, with the remaining portion of the 

guaranteed amount and any additional recoveries to be shared by Sears Canada to be 

paid following completion of the Second Liquidation Process and reconciliation and 

reporting on a number of variables that would affect the recovery ultimately received 

by Sears Canada.  As reflected in the Revised Cash Flow Forecast, Sears Canada 

expects to receive an initial, undisputed payment of the remaining net minimum 

guarantee within approximately 30 days following the sale termination date.  The final 

reconciliation of amounts owing to Sears Canada in respect of the net minimum 

guarantee, however, is expected to take some time and, accordingly, for the purposes 

of the Revised Cash Flow Forecast, Sears Canada estimates that a final payment of 

approximately $45 million, will not be available until the end of March 2018. 

Reviewable Transactions 

50. The Monitor is carrying out a review (the “Review”) of certain material transactions, 

payments and dividends entered into, made or declared by the Sears Canada Entities in 

the period prior to their filing for protection under the CCAA. The Review is focused 

primarily on potential reviewable transactions and transfers at undervalue pursuant to 

sections 95 and 96 of the Bankruptcy and Insolvency Act (Canada) and section 36.1(1) 

of the CCAA.  

51. To date, the Monitor has identified the following potential transactions of interest (the 

“Transactions of Interest”): 

(a) the dividend paid to certain Sears Canada shareholders on December 31, 2012 

in the amount of approximately $102 million (the “2012 Dividend”); 
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(b) the dividend paid to certain Sears Canada shareholders on December 6, 2013 in 

the amount of approximately $509 million (the “2013 Dividend”); and 

(c) the surrender by Sears Canada of its exclusive right to use the Craftsman 

trademark in Canada in connection with the sale by Sears Holdings Corporation 

of the Craftsman business to Stanley Black & Decker in March 2017. 

52. As part of the Review, the Monitor has obtained and reviewed documents and 

information from Sears Canada.  The Monitor has obtained access to a large database 

of potentially relevant documents from the electronic records of Sears Canada and has 

identified a subset of the documents for comprehensive review based on their prima 

facie relevance to the Transactions of Interest. 

53. Based on the Monitor’s preliminary findings, the Monitor is of the view that further 

review of the Transactions of Interest is appropriate.  The Monitor is undertaking 

appropriate steps to gather and review additional relevant information, including 

engaging with certain independent directors and senior Sears Canada management 

personnel, who had direct involvement in all or some of the Transactions of Interest. 

54. The Monitor has not completed its review of material transactions and will report to 

the Court if other potentially reviewable material transactions are identified.   

Other Activities of the Monitor 

55. The Monitor has also undertaken the following activities: 

(a) monitored the Sears Canada Entities’ receipts and disbursements; 

(b) maintained the current Service List for the CCAA Proceedings and posted 

regular updates of the Service List to the Monitor’s Website; 

(c) supervised and assisted in activities related to the SISP, and worked with the 

Special Committee and advisors to ensure that the SISP was conducted in a 
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manner consistent with standards expected of similar processes under the 

CCAA; 

(d) continued to participate in negotiations for the sale of various remaining 

ancillary assets and assisted in the completion of a number of transactions for 

ancillary assets such as IT equipment, portions of the HVAC business, parts, 

vehicles, kitchen and fitness equipment, and photo studio equipment; 

(e) worked with Employee Representative Counsel, Pension Representative 

Counsel and their advisors to respond to questions and provide information to 

their respective constituents;  

(f) worked with the Sears Canada Entities to ensure appropriate accounting for pre-

filing and post-filing obligations;  

(g) attended numerous meetings and teleconferences with stakeholders, their 

counsel and advisors; 

(h) attended regular board meetings and teleconferences; 

(i) planned and worked with the Sears Canada Entities to facilitate an orderly 

wind-down of their operations; 

(j) monitored the Second Liquidation Process; 

(k) responded to requests by former employees for financial assistance under the 

Employee Hardship Fund; 

(l) continued to operate and monitor its telephone hotline and email account for 

stakeholder inquiries and to respond to such inquiries; and 

(m) undertook extensive work in preparation for, and on commencement of, the 

Claims Process, including creation of an online site for submission of claims, 

tracking a high volume of claims filed to date and responding to extensive 

inquiries on the Claims Process. 
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E. RECEIPTS AND DISBURSEMENTS FOR THE FIVE WEEK PERIOD ENDING 
JANUARY 6, 2018 

56. The Sears Canada Entities’ actual net cash outflow on a consolidated basis for the five-

week period ended January 6, 2018 was approximately $1.3 million, compared to a 

forecast net cash inflow of $41.1 million disclosed in the Supplement to the Monitor’s 4th 

Report, resulting in a negative variance of approximately $42.4 million as indicated in the 

table below: 

VARIANCE REPORT Actual Forecast Variance

(CAD in Millions) For the 5 Week Period Ending
January 6, 2018

Receipts 58.6               75.3               (16.7)             

Operating Disbursements
Payroll and Employee Related Costs (32.2)             (30.8)             (1.4)                
Merchandise Vendors 2.0                 -                 2.0                 
Non-Merchandise Vendors (18.0)             (17.5)             (0.5)                
Rent and Property Taxes (6.6)                (11.1)             4.5                 
Sales Taxes (21.1)             -                 (21.1)             
IT Costs (2.2)                -                 (2.2)                
Recovery of Expenses from Agent 20.7               36.0               (15.3)             
Capital Expenditures -                 (0.3)                0.3                 

Total Operating Disbursements (57.4)             (23.7)             (33.7)             

Net Operating Cash Inflows / (Outflows) 1.2                 51.6               (50.4)             
Professional Fees (2.5)                (8.0)                5.5                 
DIP Fees and Interest Paid -                 (2.5)                2.5                 

Net Cash Inflows / (Outflows) (1.3)                41.1               (42.4)             

Cash
Beginning Balance 85.5               42.0               43.5               
Net Cash Inflows / (Outflows) (1.3)                41.1               (42.4)             
DIP Draws / (Repayments) -                 (26.3)             26.3               

Ending Balance 84.2               56.8               27.4               

 

57. Explanations for the key variances are as follows: 

(a) the negative variance of $16.7 million in receipts reflects the reversal of a positive 

variance related to the earlier-than-forecasted asset sales in the prior reporting 

period. This negative variance was partially offset by a positive variance 
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associated with the collection of sales taxes in respect of the merchandise 

liquidation sales which were not contemplated in the forecast.  The positive 

variance with respect to sales taxes will be offset by the payment of these taxes 

following the Company’s monthly sales tax reporting and remitting procedures at 

the end of the month; 

(b) the negative variance in Payroll and Employee Related Costs of $1.4 million 

consists primarily of a negative timing variance in respect of the remittance of 

payroll withholding taxes which is expected to reverse in the following weeks; 

(c) the positive variance in Merchandise Vendor disbursements of $2.0 million 

consists of a permanent variance primarily due to the recovery of vendor deposits; 

(d) the positive variance in Rent and Property Taxes of $4.5 million is primarily a 

permanent variance as a result of earlier-than-forecast store closures; 

(e) the negative variance in Sales Taxes of $21.1 million is a timing difference and 

represents the payment of sales taxes collected in respect of the merchandise 

liquidation sales in the previous month; 

(f) the negative variance in Recovery of Expenses from Agent of approximately 

$15.3 million consists of a permanent difference due to lower-than-forecast 

expenses incurred by the Company and as a result, lower reimbursement of 

expenses from the liquidation agent in respect of the Second Liquidation Process; 

(g) the positive variance in Professional Fees of $5.5 million consists of a positive 

permanent difference of $1.0 million and a timing difference of $4.5 million that 

is expected to reverse in future forecast periods; 

(h) the positive variance in DIP Fees and Interest Paid of $2.5 million reverses a 

negative timing variance  due to the earlier-than-forecast payment of the DIP exit 

fee associated with the final repayment of the DIP Term credit facilities; and 

(i) the positive variance in DIP Draws / (Repayments) of $26.3 million is a timing 

variance which reflects the earlier-than-forecast repayment of the DIP Term credit 
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facilities from the sale proceeds of the Corbeil business. As previously reported, 

the DIP Lenders have been repaid in full. 

58. The Initial Order allowed the Sears Canada Group to continue to utilize their existing 

Cash Management System as described in the Affidavit of Billy Wong, sworn June 22, 

2017, and the pre-filing report of the Monitor.  After the commencement of the CCAA 

Proceedings, the Sears Canada Entities have continued to utilize its Cash Management 

System in a manner consistent with past practice.  

59. Based upon inquiries received from certain stakeholders in December, the Monitor shared 

its then current information on aggregate professional fees paid from the Applicants’ 

estates in connection with these CCAA Proceedings.  The Monitor has now updated that 

information for the period up to and including January 6, 2018.  A summary of this 

information is set out below.   

 

Restructuring Professional Fees and Disbursements, including tax 

(CAD Rounded to nearest 000) 
 

  
  

 
  

Description Total Amount 
  

 
  

Financial Advisor to the DIP Lenders $1,110,000 
Legal Counsel to Directors $783,000 
Financial Advisor to Applicants $14,091,000 
Canadian Legal Counsel to DIP Term Lender $4,172,000 
Monitor $8,904,000 
Canadian Legal Counsel to DIP ABL Lender $2,263,000 
Pension and Retiree Representative Counsel and 
Financial Advisors $723,000 
Financial Advisor to Directors $326,000 
Legal Counsel to Monitor $5,055,000 
Legal Counsel to Applicants $14,147,000 
US Legal Counsel to DIP Term Lender $1,041,000 
US Legal Counsel to DIP ABL Lender $32,000 
Employee Representative Counsel and Financial 
Advisors $238,000 

Total   $52,885,000 
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F. REVISED CASH FLOW FORECAST FOR THE PERIOD ENDING APRIL 27, 
2018 

60. A revised cash flow forecast for the period until April 27, 2018 has been prepared and is 

attached to hereto as Appendix “A” (the “Revised Cash Flow Forecast”).  

61. Pursuant to section 23(1)(b) of the CCAA2 and in accordance with the Canadian 

Association of Insolvency and Restructuring Professionals Standard of Practice 09-1, the 

Monitor hereby reports to the Court as follows: 

(a) the Monitor has reviewed the Revised Cash Flow Forecast, which was prepared 

by Management for the purpose described in notes to the Revised Cash Flow 

Forecast (the “Forecast Notes”), using the Probable Assumptions and 

Hypothetical Assumptions set out therein; 

(b) the review consisted of inquiries, analytical procedures and discussion related to 

information provided by certain members of Management and employees of the 

Sears Canada Entities.  Since Hypothetical Assumptions need not be supported, 

the Monitor’s procedures with respect to the Hypothetical Assumptions were 

limited to evaluating whether the Hypothetical Assumptions were consistent with 

the purpose of the Revised Cash Flow Forecast. The Monitor has also reviewed 

the support provided by Management for the Probable Assumptions and the 

preparation and presentation of the Revised Cash Flow Forecast; 

(c) based on that review, and as at the date of this Eleventh Report, nothing has come 

to the attention of the Monitor that causes it to believe that: 

(i) the Hypothetical Assumptions are inconsistent with the purpose of the 

Revised Cash Flow Forecast; 

                                                      

2 Section 23(1)(b) of the CCAA requires the Monitor to review the Sears Canada Group’s cash-flow statements as to  

its reasonableness and file a report with the court on the Monitor’s findings.  
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(ii) the Probable Assumptions are not suitably supported or consistent with the 

plans of the Sears Canada Entities or do not provide a reasonable basis for 

the Revised Cash Flow Forecast, given the Hypothetical Assumptions; or 

(iii) the Revised Cash Flow Forecast does not reflect the Probable and 

Hypothetical Assumptions; and 

(d) since the Revised Cash Flow Forecast is based on assumptions regarding future 

events, actual results will vary from the forecast even if the Hypothetical 

Assumptions occur.  Those variations may be material.  Accordingly, the Monitor 

expresses no assurance as to whether the Revised Cash Flow Forecast will be 

achieved. The Monitor also expresses no opinion or other form of assurance with 

respect to the accuracy of any financial information presented in this Eleventh 

Report, or relied upon by the Monitor in preparing this Eleventh Report. 

62. The Revised Cash Flow Forecast has been prepared solely for the purpose described in 

the Forecast Notes.  The Revised Cash Flow Forecast should not be relied upon for any 

other purpose. 

63. The Revised Cash Flow Forecast shows total receipts of approximately $72.3 million, 

which includes approximately $67.9 million from the Second Liquidation Process and 

$4.4 million from certain asset sale transactions, and total operating disbursements of 

$81.0 million.  Net operating cash outflows during the forecast period are approximately 

$8.7 million, before professional fees of approximately $17.8 million, such that net cash 

outflows for the period are forecast to be $26.5 million. 

G. STAY EXTENSION 

64. The Stay Period currently expires on January 22, 2018.   

65. The Applicants and the Monitor require additional time to complete the Claims 

Process, monetize the remaining Owned Properties and ancillary assets, pursue any 

recoveries that may be available in connection with identified reviewable transactions, 

complete the Second Liquidation Process and reconcile amounts payable thereunder, 
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and make distributions to creditors, to maximize recoveries for all stakeholders.  The 

Applicants require the continued stability provided by the Court-ordered stay of 

proceedings in order to complete this process. 

66. The Applicants are requesting an extension of the Stay Period to April 27, 2018.  The 

Monitor notes that the general claims bar date under the Claims Procedure Order is 

March 2nd and certain claims under the Claims Procedure Order have later bar dates.  

The Monitor expects that significant matters will remain to be resolved in these 

proceedings on April 27, 2018.  However, the Monitor believes this would be an 

appropriate date to further consider the progress that has been made and the necessary 

next steps. 

67. The Revised Cash Flow Forecasts demonstrate that, subject to the underlying 

assumptions, the Applicants will have sufficient liquidity to fund operations during the 

proposed period of the Stay Extension.   

68. The Monitor believes that the Applicants have acted and continue to act in good faith 

and with due diligence and that circumstances exist that make an extension of the Stay 

Period appropriate. 

H. ADDITIONAL CLAIMS OFFICER 

69. The Claims Procedure Order appointed the Honourable Mr. James Farley as a Claims 

Officer for the purposes of the Claims Process and provided that additional Claims 

Officers could be appointed by further order of the Court. 

70. The Applicants and the Monitor have determined, based upon the expected volume 

and complexity of claims that are likely to be filed in these proceedings, that at least 

one additional Claims Officer will be necessary for the Claims Process. 

71. The Monitor supports the selection of the Honourable Mr. Dennis O’Connor as an 

additional Claims Officer for the purposes of the Claims Process.   
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I. REMINGTON MOTION 

72. Remington has brought a motion, returnable January 22, 2018, for an order providing 

advice and directions regarding whether Remington’s invoice dated June 21, 2017 in 

the amount of $191,651.71 for realty taxes for the full 2017 calendar year (the 

“Remington Realty Tax Obligation”) is to be paid in full in the post-filing period. 

73. There is no dispute that (i) the Remington Realty Tax Obligation arises from a realty 

tax invoice in respect of premises leased by Sears Canada, (ii) the Remington Realty 

Tax Obligation represents property taxes for the 2017 calendar year, or (iii) the lease 

between Remington and Sears Canada requires that Sears Canada pay the Remington 

Realty Tax Obligation.   

74. The sole issue on the motion is the portion of the Remington Realty Tax Obligation 

that is payable at this time pursuant to the terms of the Initial Order.  

75. Remington takes the position that the Remington Realty Tax Obligation is, in its 

entirety, an obligation that is payable as rent for the period commencing from and 

including the date of the Initial Order under paragraph 11 of the Initial Order because 

the invoice for the Remington Realty Tax Obligation became due in one lump sum on 

June 30, 2017, being a date after the date of the Initial Order.  Remington further takes 

the position that it would be manifestly unfair if Remington was not able to recover the 

Remington Realty Tax Obligation from Sears Canada in full. 

76. Sears Canada takes the position that the Remington Realty Tax Obligation was 

invoiced in one lump sum in the post-filing period but a portion of that lump sum 

payment is attributable to taxes that accrued during the period up to June 22, 2017 and 

a portion of that payment is attributable to the period after Sears Canada disclaimed 

the lease to which the Remington Realty Tax Obligation relates.  Sears Canada has 

agreed to pay, and has paid, the portion of the Remington Realty Tax Obligation that it 

attributes to taxes that accrued during the period between the granting of the Initial 

Order and the effective disclaimer of the applicable lease but takes the position that 

any other portion of the Remington Realty Tax Obligation is a claim that is stayed 

pursuant to the terms of the Initial Order. 
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77. Remington states in its factum that the Monitor: (i) calculated property taxes; (ii) is 

attempting to re-write the lease; (iii) seeks to avoid payment; and (iv) refused to make 

payment.  This remains a debtor-in-possession proceeding, and the Monitor does not 

have the power to, nor did the Monitor, act on behalf of Sears Canada in this regard. 

78. The Monitor considered the issues on this motion when they were initially raised by 

Remington in July 2017 and supports the position of Sears Canada on this motion for 

the following reasons.   

Interpretation of the Initial Order 

79. Paragraph 11 of the Initial Order states in part that: 

Until a real property lease is disclaimed or resiliated in accordance 
with the CCAA, the Sears Canada Entities shall pay, without 
duplication, all amounts constituting rent or payable as rent under 
real property leases… for the period commencing from and 
including the date of this Order, twice-monthly in equal payments 
on the first and fifteenth day of each month, in advance (but not in 
arrears).  On the date of the first of such payments, any 
Rent relating to the period commencing from and including the 
date of this Order shall be paid. [emphasis added] 

80. The Monitor notes that the interpretation proposed by Remington appears to be based 

upon the time at which the invoice became due.  Remington’s view is that its invoice 

became due on June 30, 2017, after the date of the Initial Order and, as a result, the 

entirety of the amounts contained in the invoice are payable for the period 

commencing from and including the date of the Initial Order. 

81. The Monitor has material concerns about the practical implications of accepting an 

interpretation that would identify claims as either: (i) post-filing obligations for which 

payment should be made in the ordinary course; or (ii) pre-filing obligations that 

would be stayed, based solely upon the dates on which the invoices for such 

obligations become due.   

82. The following examples illustrate the Monitor’s concern: 
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(a) if the Initial Order was granted on July 7, 2017, after the invoice for the 

Remington Realty Tax Obligation became due and payable but before the 

invoice was actually paid, Remington’s position would suggest that the entirety 

of the invoiced amount for the Remington Realty Tax Obligation must be stayed 

by the Initial Order.   

(b) a landlord holding a claim, for rent, taxes or otherwise, that accrued in the pre-

filing period but was only invoiced in the post-filing period would be treated 

more favourably than suppliers of other goods and services who, pursuant to the 

terms of the Initial Order (subject to certain limited exceptions), only receive 

payment for goods and services actually supplied following the date of the 

Initial Order regardless of the time at which such goods and services were 

invoiced.  

83. As shown in the examples above, an interpretation that determines the extent to which 

a landlord can recover in the post-filing period based upon the timing of issuance of a 

landlord’s invoice and its invoice terms will inevitably lead to arbitrary results that 

would prefer one creditor’s claim over another depending upon their specific invoice 

dates and invoicing practices despite the fact that in substance the two claims may be 

exactly the same. 

84. The Monitor believes the intention of paragraph 11 of the Initial Order is to ensure that 

only those amounts that accrue from, and are attributable to and relate to, occupancy 

from and after the date of the Initial Order are paid, regardless of the timing of 

issuance of invoices.  This is consistent with the treatment of other suppliers, who are 

to be paid only for goods and services actually supplied in the post-filing period.  This 

is also consistent with the final sentence of paragraph 11, which states that the first 

payments of rent (including any taxes) in the post filing period are to cover amounts 

relating to the period commencing from and including (but not before) the date of the 

Initial Order. 
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Fairness Among Creditors 

85. The Monitor believes its interpretation of the Initial Order maximizes fairness among 

all creditors in the current circumstances.  The proposed interpretation focuses upon 

the economic substance of the transactions and obligations between Remington and 

Sears Canada.  To the extent credit exposure accrued during and is attributable to the 

pre-filing period, that obligation would be stayed just as the obligations to other 

suppliers who actually supplied goods and services in the pre-filing period would 

generally be stayed.  To the extent obligations to Remington are attributable to the 

post-filing period, the debtor is required to make payments to Remington in the same 

manner as the debtor would pay obligations to creditors who actually supplied goods 

or services in the post-filing period.   

86. The Monitor recognizes that this interpretation does create difficulties for Remington 

as it will be required to pay realty taxes for the full year of 2017 without being able to 

recover substantial portions of those amounts at this time from Sears Canada.  

However, this is the result of the credit risk in the bargain it made with Sears Canada.  

The Monitor does not believe fairness under the CCAA requires that a party that 

negotiates for a delayed lump sum payment should be insulated from the credit risk 

that necessarily follows that bargain. 

J. FEE APPROVAL MOTION 

87. The Monitor and its counsel, NRF, have each maintained detailed records of their time 

and disbursements with respect to these CCAA Proceedings.  

88. Attached as Exhibit “A” to the Affidavit of Paul Bishop sworn January 15, 2018 that is 

attached as Appendix “B” to this Eleventh Report (the “Bishop Affidavit”) are copies 

of the invoices rendered by the Monitor in respect of these CCAA Proceedings. For 

the period from June 20, 2017 to December 31, 2017, the Monitor’s accounts total 

$7,246,169 in fees, $369,301.41 in disbursements and $990,011.15 in HST for a total 

amount of $8,605,481.56. Exhibit “B” to the Bishop Affidavit contains a summary of 

the personnel, hours and hourly rates charged by the Monitor in respect of these 

proceedings.  
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89. Attached as Appendix “C” to this Eleventh Report is the Affidavit of Orestes 

Pasparakis, sworn January 15, 2018 (the “Pasparakis Affidavit” and, together with 

the Bishop Affidavit, the “Fee Affidavits”). For the period from June 19, 2017 to 

December 17, 2017, NRF’s accounts total $4,799,880.00 in fees, $26,257.91 in 

disbursements and $627,707.04 in HST for a total amount of $5,453,844.95. At 

Exhibit “C” to the Pasparakis Affidavit are copies of invoices rendered by NRF as 

counsel to the Monitor for such amounts, while Exhibits “A” and “B” to the 

Pasparakis Affidavit contain a summary of the personnel, hours and hourly rates 

charged by NRF in respect of these CCAA Proceedings.  

90. As indicated in the invoices included in the Fee Affidavits and the descriptions of 

activities contained in this Eleventh Report and the Prior Reports, the Monitor’s role in 

these proceedings over the past seven months has been extensive.  In addition to the 

activities noted at Paragraph 55 above, the Monitor and its counsel have: 

(a) performed a comprehensive oversight role in respect of management of the 

business which, at the commencement of these proceedings employed 

approximately 17,000 people across the country and generated millions of 

dollars of revenue and expenses on a daily basis; 

(b) supervised the comprehensive SISP in which not less than 50 bids for various 

assets and business lines were received and reviewed, participated in negotiation 

and completion of numerous sales of multiple business lines including the 

Corbeil and SLH businesses, material assets including two owned real 

properties and twelve leased properties, and comprehensive store closing 

liquidation transactions resulting in aggregate proceeds of not less than $517 

million; 

(c) resolve stakeholder issues and concerns constructively on a daily basis to ensure 

that court appearances are limited;  

(d) supervised the wind down of substantially all operations of the Sears Canada 

Entities; and 
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(e) commenced a targeted review of potential reviewable transactions that could 

provide additional recoveries to the Sears Canada Entities’ estates. 

91. The Monitor respectfully submits that the Monitor’s and its counsel’s fees and 

disbursements are reasonable in the circumstances and have been validly incurred in 

accordance with the provisions of the orders issued in these CCAA Proceedings.  

Accordingly, the Monitor respectfully seeks the approval of its fees and disbursements 

and the disbursements of its counsel. 

The Monitor respectfully submits to the Court this, its Eleventh Report.  

Dated this 15th day of January, 2018. 

FTI Consulting Canada Inc. 
in its capacity as Monitor of 
the Sears Canada Entities 
   

   
 
Paul Bishop     Greg Watson 
Senior Managing Director   Senior Managing Director 
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Appendix “A” 

 
Revised Cash Flow Forecast



Sears Canada Group
CCAA Cash Flow Forecast

(CAD in millions)

Week Ending (Saturday) 13‐Jan‐18 20‐Jan‐18 27‐Jan‐18 3‐Feb‐18 10‐Feb‐18 17‐Feb‐18 24‐Feb‐18 3‐Mar‐18 10‐Mar‐18 17‐Mar‐18 24‐Mar‐18 31‐Mar‐18 7‐Apr‐18 14‐Apr‐18 21‐Apr‐18 28‐Apr‐18 Total
CCAA Filing Week 30 31 32 33 34 35 36 37 38 39 40 41 42 43 44 45 Total

Receipts
Other Receipts ‐ Liquidation 1.0                          ‐                         ‐                         ‐                         ‐                         ‐                         22.0                       ‐                         ‐                         ‐                         ‐                         44.9                       ‐                         ‐                         ‐                         ‐                         67.9                    
Proceeds ‐ Asset Sales ‐                         3.8                          0.6                          ‐                         ‐                         ‐                         ‐                         ‐                         ‐                         ‐                         ‐                         ‐                         ‐                         ‐                         ‐                         ‐                         4.4                       

Total Receipts 1.0                         3.8                         0.6                         ‐                         ‐                         ‐                         22.0                       ‐                         ‐                         ‐                         ‐                         44.9                       ‐                         ‐                         ‐                         ‐                         72.3                    

Operating Disbursements
Payroll and Employee Related Costs (3.1)                        (4.2)                        (3.1)                        (3.0)                        (1.0)                        (1.7)                        (1.2)                        (2.2)                        (0.0)                        (0.0)                        (0.6)                        (1.5)                        (0.3)                        (0.0)                        (0.0)                        (0.4)                        (22.2)                   
Non‐Merchandise Vendors (3.0)                        (3.0)                        (3.0)                        (1.9)                        (1.6)                        (1.6)                        (1.6)                        (1.1)                        (0.7)                        (0.7)                        (0.7)                        (0.7)                        (1.0)                        (0.7)                        (0.7)                        (0.7)                        (22.5)                   
Rent and Property Taxes ‐                         (2.7)                        ‐                         (1.0)                        ‐                         (1.0)                        ‐                         (0.3)                        ‐                         (0.3)                        ‐                         ‐                         (0.3)                        ‐                         (0.3)                        ‐                         (5.9)                     
Sales Taxes ‐                         ‐                         (0.6)                        (17.2)                      ‐                         ‐                         ‐                         (6.8)                        ‐                         ‐                         ‐                         ‐                         ‐                         ‐                         ‐                         ‐                         (24.6)                   
IT Costs (0.4)                        ‐                         (0.5)                        (7.3)                        ‐                         ‐                         ‐                         (0.5)                        ‐                         ‐                         ‐                         (0.5)                        (0.1)                        ‐                         ‐                         (0.5)                        (9.5)                     
Recovery/(Payment) of Expenses from/to Agent 3.8                          ‐                         ‐                         ‐                         ‐                         ‐                         ‐                         ‐                         ‐                         ‐                         ‐                         ‐                         ‐                         ‐                         ‐                         ‐                         3.8                       

Total Operating Disbursements (2.6)                        (9.8)                        (7.1)                        (30.4)                      (2.6)                        (4.2)                        (2.7)                        (10.8)                      (0.7)                        (1.0)                        (1.3)                        (2.7)                        (1.7)                        (0.7)                        (1.0)                        (1.5)                        (81.0)                   

Net Operating Cash Inflows / (Outflows) (1.6)                        (6.1)                        (6.5)                        (30.4)                      (2.6)                        (4.2)                        19.3                       (10.8)                      (0.7)                        (1.0)                        (1.3)                        42.2                       (1.7)                        (0.7)                        (1.0)                        (1.5)                        (8.7)                     

Professional Fees (4.2)                        (0.9)                        (1.2)                        (0.9)                        (0.9)                        (0.9)                        (1.2)                        (0.9)                        (0.9)                        (0.9)                        (1.2)                        (0.9)                        (0.7)                        (0.7)                        (1.0)                        (0.7)                        (17.8)                   

Net Cash Inflows / (Outflows) (5.9)                        (7.0)                        (7.8)                        (31.2)                      (3.4)                        (5.0)                        18.1                       (11.6)                      (1.6)                        (1.9)                        (2.5)                        41.4                       (2.4)                        (1.4)                        (2.0)                        (2.2)                        (26.5)                   

Cash
Beginning Balance 84.2                       78.3                       71.3                       63.6                       32.4                       29.0                       23.9                       42.0                       30.4                       28.8                       26.9                       24.4                       65.8                       63.3                       61.9                       59.9                       84.2                    
Net Cash Inflows / (Outflows) (5.9)                        (7.0)                        (7.8)                        (31.2)                      (3.4)                        (5.0)                        18.1                       (11.6)                      (1.6)                        (1.9)                        (2.5)                        41.4                       (2.4)                        (1.4)                        (2.0)                        (2.2)                        (26.5)                   

Ending Cash Balance 78.3                       71.3                       63.6                       32.4                       29.0                       23.9                       42.0                       30.4                       28.8                       26.9                       24.4                       65.8                       63.3                       61.9                       59.9                       57.7                       57.7                    

Notes:
[1] The purpose of this cash flow forecast is to estimate the liquidity requirements of the Sears Canada Group during the forecast period.
[2] Forecast Other Receipts ‐  Liquidation includes the forecast payments of the balance of the net minimum guarantee pursuant to the Amended and Restated Agency Agreement, and, to a lesser extent, the collection of sales taxes associated with the sale of inventory pursuant by the Agent.
[3]  Proceeds ‐ Asset Sales includes the proceeds from transactions pursuant to the SISP and for the sale of cosmetics inventory. This forecast does not reflect the sale of any owned real estate properties.
[4] Forecast Payroll and Employee Related Costs are based on recent payroll amounts and reflect future forecasted headcount reductions.
[5] Forecast Non‐Merchandise Vendor disbursements include selling, general, and administrative costs excluding rent, property taxes, sales taxes, pension costs, and some IT costs which are captured separately in the CCAA Cash Flow Forecast.
[6] Forecast Rent and Property Taxes includes lease, common‐area maintenance and property tax payments in respect of leased and owned real property.
[7] Forecast Sales Taxes reflects net GST, HST, and PST amounts remitted to/from the federal and provincial governments. Payments are generally made one month in arrears.
[8] Forecast IT Costs reflect disbursements made to certain IT‐related vendors based on existing terms and conditions of the contract.
[9] Forecast Recovery of Expenses from Agent reflect reimbursements provided by the third‐party liquidator agent of certain costs incurred by Sears Canada Group relating to the liquidation of the stores.
[10] Forecast Professional Fees include legal and financial advisor fees associated with the CCAA proceedings and are based on estimates provided by the advisors.
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	A. INTRODUCTION
	1. On June 22, 2017, Sears Canada Inc. (“Sears Canada”) and a number of its operating subsidiaries (collectively, with Sears Canada, the “Applicants”) sought and obtained an initial order (as amended and restated on July 13, 2017, the “Initial Order”)...
	2. Pursuant to the Initial Order, FTI Consulting Canada Inc. was appointed as Monitor of the Sears Canada Entities (the “Monitor”) in the CCAA Proceedings.
	3. On July 13, 2017, the Court issued the following Orders:
	(a) an Order setting out the terms of the appointment of Ursel Phillips Fellows Hopkinson LLP as representative counsel for the non-unionized active and former employees of the Sears Canada Entities (“Employee Representative Counsel”);
	(b) an Order setting out the terms of the appointment of Koskie Minsky LLP as representative counsel to the non-unionized retirees and non-unionized active and former employees of the Sears Canada Entities with respect to pension and post-employment b...
	(c) an Order (i) authorizing the eventual suspension of special payments under the defined benefit component (the “DB Component”) of the Sears Canada Inc. Registered Retirement Plan (the “Sears Pension Plan”); and (ii) approving the suspension of cert...

	4. On December 8, 2017, the Court issued an Order (the “ General Claims Procedure Order”) approving a claims process (the “General Claims Process”) for the identification, determination and adjudication of claims of creditors against the Sears Canada ...
	5. In connection with the CCAA Proceedings, the Monitor has provided twelve reports and five supplemental reports (collectively, the “Prior Reports”), and prior to its appointment as Monitor, FTI also provided to this Court a pre-filing report of the ...
	B. PURPOSE
	6. The purpose of this Thirteenth Report is to provide the Court with information regarding the Claims Process as well as the reasons for the Monitor’s support for the proposed Employee and Retiree Claims Procedure Order0F  (the “Proposed Order”).
	C. TERMS OF REFERENCE
	7. In preparing this Thirteenth Report, the Monitor has relied upon audited and unaudited financial information of the Sears Canada Entities, the Sears Canada Entities’ books and records, certain financial information and forecasts prepared by the Sea...
	8. Except as otherwise described in this Thirteenth Report:
	(a) the Monitor has not audited, reviewed or otherwise attempted to verify the accuracy or completeness of the Information in a manner that would comply with Generally Accepted Assurance Standards pursuant to the Chartered Professional Accountants of ...
	(b) the Monitor has not examined or reviewed the financial forecasts or projections referred to in this Thirteenth Report in a manner that would comply with the procedures described in the Chartered Professional Accountants of Canada Handbook.

	9. Future-oriented financial information reported in or relied on in preparing this Thirteenth Report is based on Management’s assumptions regarding future events. Actual results will vary from these forecasts and such variations may be material.
	10. The Monitor has prepared this Thirteenth Report in connection with the Applicants’ motion for the Proposed Order and should not be relied on for any other purpose.
	11. Unless otherwise stated, all monetary amounts contained herein are expressed in Canadian Dollars.
	12. Capitalized terms not otherwise defined herein have the meanings ascribed to them in the affidavits of Mr. Billy Wong, the Chief Financial Officer of Sears Canada, sworn on June 22, 2017, and Ms. Becky Penrice, Executive Vice President and Chief O...
	D. OVERVIEW
	13. Approximately 40,000 current and former employees, pensioners and retirees (and persons claiming through them) may have claims against the Sears Canada Entities and their current and former directors and officers (“Directors and Officers”) relatin...
	14. Calculating individual claims related to the loss of employment and benefits would be complex, time-consuming and costly. In some cases, actuarial valuations would also be required. The determination of individual termination claims would require ...
	15. Individualized calculations for the claims of tens of thousands of retirees and employees across the country would involve the recovery from multiple locations, and review, of employment records spanning decades, the application of varying compens...
	16. The Applicants and the Monitor are also cognisant of the fact that employees and retirees may not be in a position to accurately identify, calculate and value their claims as they may not have the benefit of actuarial and other advice, and other n...
	17. Historically, the Sears Canada Entities’ cost for providing their retirees with group life insurance, medical and dental benefits was in excess of $1 million per month. It should be noted that the  cost of  securing the same benefits on an individ...
	18. For the reasons described in this Thirteenth Report, the Monitor believes that it is appropriate and in the interest of all stakeholders of the Sears Canada Entities to calculate the vast majority of employment-related claims using Court-approved ...
	19. The Claims Process, the Proposed Order and the Methodologies described in the Penrice Affidavit and included in the Proposed Order are the result of extensive discussions and negotiations involving the Sears Canada Entities and their counsel, the ...
	20. The Proposed Order provides, among other things, that:
	(a) the Monitor will provide Claimants1F  (including by way of an online claims portal) individual Termination Claim Statements and Retiree Benefit Claim Statements (together, the “Claim Statements”) identifying the Termination Claim or Retiree Benefi...
	(b) only the Plan Administrator, Pension Representative Counsel and the Superintendent may file a Claim against the Sears Canada Entities or any Directors and/or Officers in respect of the wind-up deficit under the DB Component of the Sears Pension Pl...
	(c) only Pension Representative Counsel may file a Claim against the Sears Canada Entities or any Directors and/or Officers in respect of the Supplemental Plan;3F
	(d) the claims of Employees and Retirees (i) with entitlements to a lifetime discount with respect to the purchase of merchandise at Sears Canada stores (referred to in the Proposed Order as the “Lifetime Discount”), and (ii) who have purchased any cu...
	(e) any Employee or Retiree who believes he or she has a claim against the Sears Canada Entities that is different from the claims in (a), (b), (c) or (d) above and/or who believes he or she has a claim against the Directors and/or Officers (such clai...

	21. For the reasons described in this Thirteenth Report, the Monitor is of the view that the Claims Process constitutes a fair, reasonable and efficient process for the calculation of and determination of Employee and Retiree claims against the Sears ...
	22. The Claims Process is intended to identify, and in certain cases, calculate and determine, all Employee and Retiree Claims against the Applicants and the Directors and Officers. However, in the same manner as Claims determined under the General Cl...
	23. Only once all of the Applicants’ assets are monetized and the total value of all claims is determined, can the recoveries against the face value of proven claims be determined with certainty. Preliminary analyses prepared by the Monitor based on n...
	E. DEVELOPMENT OF THE CLAIMS PROCESS
	24. The Claims Process is the result of a collaborative process amongst the E&R Process Participants.
	25. Representative Counsel and the employee and pensioner representatives (respectively, the “Employee Representatives” and “Pensioner Representatives”) appointed by the Court, act on behalf of almost all Claimants with Employee Claims or Retiree Claims.
	26.  The only Employees or Retirees not represented by Representative Counsel are:
	(a) 8 Employees who opted-out of such representation (the “Opt-Out Employees”);
	(b) approximately 350 Employees who are represented by a union in connection with their employment with Sears Canada (the “Unionized Employees”);
	(c) a limited number of Employees who are or were members of senior management (at the level of vice-president and above) of a Sears Canada Entity (the “Senior Management Employees”);
	(d) a limited number of former Employees who were terminated prior to June 22, 2017 (the “Filing Date”) and had an outstanding action, claim or complaint as of such date; and
	(e) Retirees (i) who were represented by a union5F , (ii) who were members of senior management of a Sears Canada Entity; or (iii) who opted out of such representation (collectively, “Non-PRC Retirees”).

	27. The terms of the Proposed Order were also discussed with the applicable union representatives and counsel to certain landlords in advance of the Proposed Order being distributed to the Service List.
	28. In developing the Claims Process, the Sears Canada Entities, with the assistance of the Monitor and counsel:
	(a) reviewed the records of the Sears Canada Entities to identify those Employees who negotiated enhanced termination entitlements in their employment agreements;
	(b) reviewed and considered the Sears Canada Entities’ employment policies and collective bargaining agreements, and the relevant practices and procedures of the Applicants;
	(c) identified, and discussed with other E&R Process Participants, potential Employee Claims and Retiree Claims as well as proposed methodologies and approaches for the calculation and determination of those claims;
	(d) provided Representative Counsel, the Plan Administrator, EY and Segal with substantial documentation and information concerning the Employees and Retirees;
	(e) considered:
	(i) aggregated demographic and other data with respect to Employees and Retirees available to the Applicants;
	(ii) the nature and quantum of the potential Employee and Retiree Claims;
	(iii) the strength of the legal basis of potential Employee and Retiree Claims;
	(iv) the current circumstances of the Applicants, including the preliminary estimated distributions to creditors; and
	(v) the limited resources anticipated to be available to the Applicants, including key personnel and information technology systems, to administer the Claims Process.


	29. For their part, Representative Counsel, the Plan Administrator, and their respective advisors, also identified potential Employee and Retiree Claims and presented proposals and counter-proposals for the Claims Process and the Methodologies, which ...
	30. Discussions and negotiations among the E&R Process Participants took place over a period of nearly three months and culminated in an agreement on the guiding principles of the Claims Process and the Proposed Order, including the Methodologies.
	31. In developing the Claims Process, the Sears Canada Entities, the Monitor and their respective counsel, considered the practical elements of implementing a claims process for Employee and Retiree Claims, including:
	(a) the number of potential Claimants, which is currently estimated at approximately 40,000 (comprised of approximately 22,000 Employees and 17,000 Retirees);
	(b) the variety of legal frameworks, including across multiple Canadian jurisdictions, applicable to the claims that may be asserted;
	(c) the number of fact-specific determinations to be made and the availability (or, in some cases, lack thereof) of all data necessary to make such determinations;
	(d) the number of possible claim permutations given the different benefits offered and utilised, and the changing employment arrangements and policies used by the Sears Canada Entities over decades of operation;
	(e) the fact that most Employees and Retirees may require assistance in calculating their Employee and Retiree Claims;
	(f) the fact that leaving the task of calculating these amounts to individual Employees and Retirees would likely lead to non-standardized and divergent methods of calculating claims that would make fair and consistent treatments of such claims nearly...
	(g) the need to contain the costs associated with such processes, including the time spent determining and adjudicating claims; and
	(h) the importance of a process that is fair and equitable to the Employees and Retirees and appropriately balances the interests of other creditors in the estate.

	F. TYPES OF CLAIMANTS AND CLAIMS GOVERNED
	32. The Proposed Order applies to the following Claimants:
	(a) Employees: (i) active and inactive union and non-union employees of any one of the Sears Canada Entities on or after the Filing Date, including employees of any one of the Sears Canada Entities who received notice of termination of employment date...
	(b) Retirees: all persons with entitlements to or under (i) the Sears Pension Plan; (ii) the Supplemental Plan; (iii) other post-employment benefits, namely medical, dental or life insurance coverage (collectively, “OPEBs”); (iv) the Lifetime Discount...

	33. The Proposed Order addresses the following types of claims:
	(a) Termination Claims: any right or claim of an Employee against any of the Sears Canada Entities in respect of the termination of the Employee’s employment whether under contract, common law, statute or otherwise, including for termination and sever...
	(b) Warranty Claims: any claim of a Retiree or Employee against any of the Sears Canada Entities with respect to customer Warranties;
	(c) Other Employee Claims: meaning any other right or claim of any Employee against any of the Sears Canada Entities or any right or claim of any Employee against any of the Directors and/or Officers, including in connection with any indebtedness, lia...
	(d) Sears Pension Claims: any claim against the Sears Canada Entities or their Directors and/or Officers with respect to the wind-up deficit under the DB Component of the Sears Pension Plan;
	(e) Supplemental Plan Claims: any claim against the Sears Canada Entities or their Directors and/or Officers with respect to entitlements of a Retiree under the Supplemental Plan;
	(f) Retiree Benefit Claims: any right or claim of a Retiree against any of the Sears Canada Entities with respect to the loss of OPEB entitlements;
	(g) Lifetime Discount Claims: any claim of a Retiree (including, for this purpose, current and former Employees who qualify for the Lifetime Discount) against the Sears Canada Entities with respect to a Lifetime Discount;
	(h) Other Retiree Claims: any other rights or claims of a Retiree against any of the Sears Canada Entities or any right or claim of any Retiree against any Directors and/or Officers, including in connection with any indebtedness, liability or obligati...
	(i) D&O Claim: any Sears Pension Claim, Supplemental Plan Claim, Other Employee Claim or Other Retiree Claim that is asserted against a Director or Officer under the Proposed Order (including any D&O Claim in respect of termination and severance pay, ...

	G. METHODOLOGIES
	34. The Penrice Affidavit sets out detailed information with respect to the Termination Claims Methodology, Retiree Benefit Claims Methodology, Lifetime Discount Claims Methodology, and the Sears Pension Claim Methodology. This Thirteenth Report provi...
	(a) Termination Claims Methodology

	35. The Penrice Affidavit contains detailed information regarding the Sears Canada Entities’ Employees, the Pre-2016 Sears Policies, the Post-2016 Sears Policies and the events that led to the relevant E&R Process Participants agreeing to the Terminat...
	36. As described in the Penrice Affidavit, the terms of employment, the circumstances of termination of employment, the statutory regimes and the common law and contractual notice requirements for each Employee with a Termination Claim vary widely. In...
	37. As such, the Termination Claims Methodology provides that each Employee’s Termination Claim will be determined by:
	(a) deeming each Employee’s notice period to be the greater of the Employee’s entitlement under (i) statute, (ii) Sears Canada policies in effect from time to time, and (iii) a common law severance formula (the “Common Law Severance Formula”) develope...
	(b) reducing the notice period  as calculated above by the notice actually received by the Employee to arrive at the Employee’s “Severance Pay Period”;
	(c) calculating the Employee’s Termination Claim to be the aggregate of:
	(i) the Employee’s base salary or average hourly rate (the “Base Wages”) payable during the Severance Pay Period;
	(ii) a percentage of Base Wages to compensate the Employee for any and all additional damages or other losses during the Severance Pay Period (the “Benefits Gross-Up”), including and as applicable (a) medical, dental and/or life insurance, (b) employe...
	(iii) a claim in the amount of $175 (the “Associate Discount Amount”) for the loss of employee purchase discount and employee assistance program during the Severance Pay Period;

	(d) the quantum of the Benefits Gross-Up will vary depending on the benefits in which an Employee participated, if any, and the Employee’s level. At the low end of the range, the Benefits Gross-Up is 3.1% and at the high end of the range, 13%. A list ...
	(e) in the case of Senior Management Employees and approximately 25 senior employees represented by Employee Representative Counsel, calculating their claim in accordance with the greater (i) their employment agreement, or (ii) the Common Law Severanc...
	(f) in the case of Unionized Employees, calculating their Termination Claims in accordance with the greater of (i) the applicable collective bargaining agreement, and (ii) minimum statutory requirements;
	(g) deeming the Termination Claims of Employees who resigned6F  or were terminated for cause, in each case, after the Filing Date, to be nil, subject to the right of these Employees to dispute that the resignation was voluntary or that cause existed; and
	(h) deeming the Termination Claims of Employees whose severance payments ceased on the Filing Date to be the amount of severance payments that remained to be paid as of the Filing Date.

	38. The Monitor believes that the Termination Claims Methodology is fair and reasonable for the following reasons:
	(a) it recognizes the impracticality of calculating over 22,000 claims on an individualized basis;
	(b) the number of variables involved in the calculation of Termination Claims, information for some of which is not readily available to the Applicants or which individual Employee would need to provide, multiplied by the number of claims to be calcul...
	(c) methodologies for calculating employee claims have been used in previous CCAA insolvency proceedings under this Court’s jurisdiction, including the CCAA proceedings of Nortel Network Corporation and affiliates (Court File No. 09-CL-7950) (“Nortel”...
	(d) while the Termination Claims Methodology approximates the individual claims of employees, it does not unreasonably inflate or reduce them and the time and cost savings realized through this approach and against an individualized calculation-based ...
	(e) time and cost savings are also realized through the use of the “negative notice” process discussed later in this Report;
	(f) counsel to the Monitor has advised that the Common Law Severance Formula generally approximates what a court would award to an employee who is terminated without cause, having regard to the typical common law factors (age, years of service and pos...
	(g) Employees have the opportunity to submit an Other Employee Claim to the extent they believe they have a Claim not otherwise provided for under the Termination Claims Methodology or the Proposed Order generally;
	(h) the Benefits Gross-Up and the Associate Discount Amount are appropriate because:
	(i) counsel to the Monitor has advised that the gross-up, which ranges from 3.1% to 13%, is generally within the range used by employers when providing compensation in lieu of benefit continuation to employees;
	(ii) where applicable, the gross-up is based on the Applicants’ estimated replacement cost for a comparable benefits package to the benefit plans in which Employees participated;
	(iii) the quantum of the gross-up is correlated to the benefits in which an Employee participated; and
	(iv) the Associate Discount Amount takes into consideration the elements that are generally considered to be relevant when calculating this type of amount, is consistent with precedent, and factors in the usage level of those benefits.


	39. Based on the Termination Claims Methodology, the Applicants believe that the Termination Claims will total approximately $187.7 million.
	(b) Retiree Benefit Claims Methodology

	40. The Penrice Affidavit provides a description of the post-employment benefits that the Sears Canada Entities offered to their Retirees.
	41. According to the books and records of the Applicants, as of September 30, 2017, approximately 6,300 Retirees participated in dental and medical coverage and approximately 3,600 Retirees participated in life insurance.
	42. The Retiree Benefit Claims Methodology is the result of a review of the applicable benefit plans and potential claims methodologies as discussed with the relevant E&R Process Participants. The Applicants proposed a number of different approaches f...
	43. Pension Representative Counsel, Segal and EY provided a counter-proposal, and after review and consideration of the various elements and circumstances of this case, the Applicants, with the support of the Monitor, agreed on the Retiree Benefit Cla...
	44. The Retiree Benefit Claims Methodology is described in detail in the Penrice Affidavit. In summary:
	(a) the calculation of the loss of dental and medical insurance:
	(i) is based on an average replacement cost to purchase medical and dental insurance on an individual basis, plus an additional out of pocket amount to compensate for the fact that replacement insurance would only reimburse 80% of the costs whereas Se...
	(ii) is based on an average replacement cost of insurance that is itself derived from rates offered by Sun Life and Manulife to provide Retirees with the coverage that is most similar to the coverage previously offered by Sears Canada to the Retiree;
	(iii) assumes that the cost of procuring this benefit will increase by 6% per year throughout the Life Expectancy of the Retiree;
	(iv) includes a discount of 2.34% to account for the present value of this claim; and
	(v) includes a 10% tax gross-up to reflect the fact that Retirees may be required to pay taxes on the dividend they eventually receive in respect of their claims; and

	(b) the calculation of the loss of life insurance:
	(i) is based on the age, Life Expectancy and coverage amount of each Retiree as at October 1, 2017; and
	(ii) includes a present value discount of 2.29%.


	45. Based on the Retiree Benefit Claims Methodology, the Applicants estimate the Retiree Benefit Claims to total approximately $421 million.
	46. The Monitor is of the view that the Retiree Benefit Claims Methodology is reasonable and appropriate for the following reasons:
	(a) it is based on the personal information of each Retiree;
	(b) in the case of dental and medical coverage, it recognizes that the cost of securing these benefits generally increase every year at a rate higher than inflation, takes into account ageing factors that result in higher costs due to the Retiree age ...
	(c) it applies a discount rate to each claim to estimate its present value;
	(d) it is reasonable to assume that the marginal tax rate of a Retiree on a larger lump sum payment may be higher in the year of receipt of a dividend than it would be in the case of periodic receipts of payments. However, given that not all Retirees ...
	(e) in the Monitor’s view, the circumstances of this case do not support the Applicants incurring the cost of hiring an actuarial firm to develop and apply a retiree benefit claims methodology nor could such an exercise be completed in the timeline th...
	(f) in the Monitor’s experience, there is a certain amount of variability amongst actuarial firms with respect to health and drug cost trend rates and assumptions. The Monitor considers the assumptions used in the Retiree Benefit Claims Methodology to...
	(g) Retirees have the opportunity to submit an Other Retiree Claim to the extent they believe they have a Claim not otherwise provided for under the Retiree Benefit Claims Methodology or the under Proposed Order generally; and
	(h) the Monitor is of the view that the Retirees are treated fairly pursuant to the Retiree Benefit Claims Methodology and that proceeding in this fashion is also in the interests of the other stakeholders of the Applicants.

	47. It is also important to note that the calculation of Retiree Benefit Claims is forward-looking in that it attempts to project the costs to individuals of securing the same benefits as those provided by Sears Canada.  As such, comparing these calcu...
	(d)  Lifetime Discount Claims Methodology

	48. The Lifetime Discount Claims Methodology provides that each Retiree (which definition under the Proposed Order includes Employees with entitlements to the Lifetime Discount) with an entitlement to the Lifetime Discount would be deemed to have a cl...
	49. The proposed methodology for calculating the Lifetime Discount is based on information provided by Sears Canada and takes into consideration:
	(a) the average value of discount per transaction of the holder of a Lifetime Discount and the average number of transactions per month by holders of Lifetime Discount for the 12 month period between October 2016 and September 2017;
	(b) the historic usage rate of the Lifetime Discount by Retirees during the same period; and
	(c) the fact that Sears Canada had no obligation to ensure that a Retiree or Employee would always have access to a Sears Canada store.

	50. Based on the Lifetime Discount Claims Methodology, the Applicants estimate Lifetime Discount Claims to total approximately $13.77 million.
	51. The Monitor believes that the Lifetime Discount Claims Methodology is appropriate for the following reasons:
	(a) precedent cases have recognized the existence of a claim for a lifetime discount;
	(b) the amount proposed in this case was arrived at as a result of negotiations amongst the relevant E&R Process Participants; and
	(c) it takes into account relevant mitigating factors.
	(d)  Sears Pension Claim Methodology


	52. The Penrice Affidavit describes the Sears Pension Claim Methodology in detail.
	53. In summary:
	(a) the Proposed Order contemplates that only the Plan Administrator, Pension Representative Counsel and/or the Superintendent may file a proof of claim with respect to the DB Component of the Sears Canada Plan or the wind-up deficiency thereof;
	(b) the Sears Pension Claim Methodology provides that any Sears Pension Claim will initially be calculated as an estimate (the “Preliminary Wind-up Liability Estimate”) using (i) statutory mortality assumptions applicable as of September 30, 2017 for ...
	(c) any Sears Pension Claim will (i) reflect an increase of the projected deficit at September 30, 2017 of approximately $7 million as a result of the liquidation of certain equity investments for less than 100% of their quoted value as at that date, ...

	54. The Plan Administrator has indicated to the Monitor that, using the Sears Pension Claim Methodology, their expectation is that their Sears Pension Claim would be in the range of approximately $250-260 million.
	55. The Monitor believes that the Sears Pension Claim Methodology is reasonable because:
	(a)  it is based on economic assumptions that were used by Aon in its most recent actuarial valuation of the Wind-Up Deficit, rolled forward to September 30, 2017;
	(b) includes a 3.5% cushion for the purpose of calculating an estimated Sears Pension Claim. Any final Sears Pension Claim will be calculated using actual information, when that information is available;
	(c) it allows an initial estimated claim to be filed for the purpose of advancing the Claims Process and eventual distributions to creditors; and
	(d) the Plan Administrator is responsible for estimating the funding status of the Sears Pension Plan and is therefore in the best position to quantify the amount of its wind-up deficiency; in any case a second opinion in respect of the deficit could ...

	H. CLAIMS PROCEDURE
	56. If the Proposed Order is granted, the vast majority of Employee Claims and Retiree Claims—specifically all Termination Claims and Retiree Benefit Claims—will be addressed by way of a “negative notice” Claims Statement process. In summary, under th...
	(a) Claims Packages will be provided to all Employees and Retirees with Termination Claims or Retiree Benefit Claims containing Claims Statements that will, as applicable to each recipient,
	(i) detail and outline the Claims Process as it applies to the recipient Claimant;
	(ii) set-out the recipient’s Termination Claim and/or Retiree Benefit Claim calculated in accordance with the applicable methodology using the recipients’ personal information as recorded in the Sears Canada Entities’ books and records; and
	(iii) explain how the Supplemental Plan Claims, Sears Pension Claims, Lifetime Discount Claims or Warranty Claims they might have or be a beneficiary under will be submitted (or deemed submitted) on their behalf;

	(b) recipient Employees and Retirees will then have an opportunity to correct their personal information by making a Request for Correction, and, if they are outside the scope of representation of Representative Counsel, will also have the opportunity...
	(c) in the event that Employees and Retirees believe that they have an Other Employee Claim or Other Retiree Claim, including a D&O Claim, they would have the opportunity to file a proof of claim separately, as described further below;
	(d) in the case of Retirees and Employees whose only known claim is as a beneficiary in connection with (a) a Sears Pension Claim, which is to be submitted on their behalf by the Plan Administrator, Pension Representative Counsel and/or the Superinten...
	(e) the Monitor, in consultation with the Sears Canada Entities, may accept or disallow changes to personal information, upon review of the change and supporting documentation submitted, as well as any proposed alternative methodologies; and
	(f) there is a resolution process for addressing disputes with respect to personal information and alternatives to the methodologies proposed,
	all as described further below.
	(a) Notice to Employees and Retirees


	57. The Proposed Order provides that the following steps would be taken to publicize and give notice of the Claims Process:
	(a) by no later than 5:00 pm (Toronto time) on March 5, 2018, the Monitor will provide copies of all individualized Claims Packages to Employees and Retirees, with the Monitor anticipating it will provide Claims Packages by email and regular mail as a...
	If an Employee does not log into the portal within 7 days of receipt of the initial email a further follow-up email will be sent. If an Employee still has not logged in within 14 days, a hardcopy Claims Package will be sent by mail. Given these additi...
	(b) by no later than 5:00 pm (Toronto time) on March 5, 2018, the Monitor shall cause a Proof of Claim Package (again, containing the proof of claim forms necessary to assert any Other Retiree Claims or Other Employee Claims) to each Claimant that the...
	(c) commencing the week of February 26, 2018, the Monitor shall publish the Notice to Claimants at least three times in The Globe and Mail (National Edition), the electronic edition of La Presse, and in such other publications and in such frequency as...
	(d) by no later than 5:00 pm (Toronto time) on February 27, 2018, (i) the Monitor shall cause the Notice to Claimants and blank copies of the Claims Packages (absent Claim Statements) to be posted to the Monitor’s Website; (ii) the Applicants shall ca...
	(b)  Bar Dates for Corrections/Challenges Regarding Termination Claims and Retiree Benefit Claims


	58. The Applicants propose that any Retiree or Employee who wishes to correct the personal information set out in their Claims Package be required to make a Request for Correction—either by making the necessary corrections on the Monitor’s online Clai...
	59. Where a Retiree or Employee is not represented by Representative Counsel, and therefore is able to propose an alternative methodology for valuing their Termination Claim or Retiree Benefit Claim, they will be required to do so by delivering a Noti...
	60. The Monitor and the Sears Canada Entities have established these bar dates by balancing the requirement to provide a reasonable period of time for Claimants to file their Requests for Correction and/or Notices of Proposed Revision with the need to...
	61. Any Claimant (or any person on behalf of a Claimant) who does not make a Request for Correction or submit a completed Notice of Proposed Revision by the applicable bar date shall be deemed to have accepted the calculation of the Retiree Benefit Cl...
	(c) Process and Bar Dates for Claims Requiring Proofs of Claim to be Filed

	62. The Proposed Order provides for an individualized proof of claim procedure, similar to that utilized in the General Claims Process already approved by this Court, for the identification and determination of all Other Employee Claims and Other Reti...
	63. Under this process, any Claimant seeking to assert an Other Employee Claim or Other Retiree Claim must file a Proof of Claim or D&O Proof of Claim, as applicable, so that it is received by the Monitor prior to 5:00 p.m. (Toronto time) on April 9, ...
	64. The Plan Administrator, Pension Representative Counsel and the Superintendent must file any Proofs of Claim or D&O Proofs of Claim with respect to any Sears Pension Claim by this date as well. Pension Representative Counsel will similarly have to ...
	65. The Monitor believes that the Proof of Claim Bar Date will provide sufficient time for Claimants, including the Plan Administrator, Representative Counsel or the Superintendent, to evaluate and submit any Other Employee Claims and/or Other Retiree...
	66. Further, while Claimants must provide as much supporting information with respect to a Proof of Claim or D&O Proof of Claim as possible, the Proposed Order permits parties with the flexibility to provide additional evidence, documentation, reports...
	67. Proofs of Claims in respect of customer Warranties of the Sears Canada Entities will not have to be filed by Employees or Retirees. Instead, the Claims Procedure Order will deem Proofs of Claim in respect of those Claims to have been properly subm...
	68. Proofs of Claim for Employees and Retirees with Lifetime Discount Claims will similarly be deemed to have been properly submitted on their behalf by the Applicants.
	(d) Adjudication of Requests for Correction and Notices of Proposed Revision

	69. The Monitor in consultation with the Sears Canada Entities will review all Requests for Correction and Notices of Proposed Revision received on or before the applicable bar date and will be responsible for either (in the case of a Request for Corr...
	70. If the Monitor intends to accept or disallow a correction, the Monitor will notify the Claimant by delivering either a Notice of Acceptance or a Notice of Disallowance (Personal Information). If a Claimant is entitled to object to the methodology ...
	71. Where a correction to personal information will affect a Claimant’s Termination Claim or Retiree Benefit Claim, as applicable, the Monitor will provide them with a revised Claim Statement reflecting such Termination Claim or Retiree Benefit Claim ...
	72. Any Employee or Retiree who intends to dispute a Notice of Disallowance (Personal Information) must send written notice to the Monitor by completing a Notice of Dispute (Personal Information) that must be received by the Monitor within 30 days aft...
	73. If a dispute raised in a Notice of Disallowance (Personal Information) is not settled or if an alternative methodology proposed in a Notice of Proposed Revision is not successfully agreed to or negotiated with the Claimant within a time period or ...
	74. Any Employee or Retiree who receives a Notice of Disallowance (Personal Information) and does not file a completed Notice of Dispute (Personal Information) with the Monitor by the applicable deadline shall be deemed to have accepted the personal i...
	(e) Adjudication of Proofs of Claim

	75. With respect to Other Employee Claims, Other Retiree Claims, Sears Pension Claims, and Supplemental Plan Claims the process will be very similar to that provided for general creditor claims under the General Claims Process. Under this process, the...
	76. If the Monitor intends to revise or reject a Claim, the Monitor will notify the Claimant by sending a Notice of Disallowance (Proof of Claim) setting out the reasons therefor by no later than July 31, 2018, or such later date as ordered by the Cou...
	77. Any Claimant that intends to dispute a Notice of Disallowance (Proof of Claim) must send written notice to the Monitor by completing a Notice of Dispute (Proof of Claim) that must be received by the Monitor within 30 days after the date on which t...
	78. In the event a dispute raised in a Notice of Dispute (Proof of Claim) is not settled within a time period or in a manner satisfactory to the Monitor, in consultation with the Sears Canada Entities (or the applicable Directors and Officers in respe...
	79. Any Claimant who receives a Notice of Disallowance (Proof of Claim) and does not file a completed Notice of Dispute (Proof of Claim) with the Monitor by the applicable deadline shall be deemed to have accepted the amount and determination as set o...
	(f)  Claims Officers and Adjudication of Claims, Personal Information and Methodologies in Dispute

	80. The Claims Procedure contemplates that the Monitor may refer disputed Claims and disputes as to personal information and alternative proposed methodologies to a Claims Officer for resolution, which the Proposed Order contemplates would be the Hono...
	81. The Claims Officers will review and determine the validity and amount of disputed Employee Claims and Retiree Claims, the accuracy of a Claimant’s personal information or the validity of the methodology to be applied to a given Claim, all in accor...
	82. Once a decision is rendered in respect of a disputed Claim, proposed methodology or piece of disputed personal information, the Monitor, the relevant Claimant, the Sears Canada Entities and the applicable Officers and Directors would each have 10 ...
	83. Claims are frequently referred to Claims Officers in CCAA Proceedings to expedite the resolution of disputed Claims and related issues in a timely, efficient and cost-effective manner, and indeed as mentioned Claims Officers are also provided for ...
	(g) Hardship Fund

	84. By Order dated August 18, 2017, this Court approved an employee hardship fund (the “Hardship Fund”) for payments to be made to former Employees of the Sears Canada Group who could demonstrate urgent or immediate hardship in dealing with their fina...
	85. One of the conditions of the term sheet upon which the Hardship Fund was based, and which was approved by the Court in that Order, provided that where payments were made out of the fund to a former employee, any future distributions made to such e...
	86. To reflect this, the Proposed Order provides that any payments paid to any Employee out of the Hardship Fund will correspondingly reduce any distributions ultimately made to such Employee on a Claim.
	I. CONCLUSION
	87. In the Monitor’s view, the proposed Claims Process and Methodologies appropriately balance competing stakeholder views, and is fair and appropriate in light of the anticipated nature and volume of Employee Claims and Retiree Claims. In particular,...
	(a) represents a fair, reasonable, efficient and practical method for the calculation and submission of employment-related claims that approximately 40,000 Retirees and Employees may have against the Sears Canada Entities;
	(b) will assist in ensuring that claims that have facts or issues in common will, to the greatest extent possible, be determined consistently;
	(c) brings greater certainty to the calculation of Employee Claims and Retiree Claims, including Sears Pension Claims, thereby reducing the risk that assets be depleted in order to resolve thousands of claims; and
	(d) has been arrived at after extensive negotiations among the E&R Process Participants.

	88. For the reasons set out above, the Monitor supports the Applicants’ motion for the Proposed Order and recommends that it be granted.
	The Monitor respectfully submits to the Court this, its Thirteenth Report.
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