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. INTRODUCTION

1. On January 10, 2025, an Initial Order pursuant to section 11 of the Companies’ Creditors Arrangement
Act, RSC 1985, c C-26, as amended (the “CCAA”) was granted by the Honourable Justice M.J. Lema in
respect of KMC Mining Corporation (“KMC” or the “Applicant”), which included a stay of proceedings (the
“Stay of Proceedings”) to and including January 20, 2025. FTI Consulting Canada Inc. (“FTI") is the
Monitor within the CCAA proceedings (“Monitor”).

2. Also on January 10, 2025, the Honourable Justice M.J. Lema also granted an Order approving a sales and
investment solicitation process (the “SISP”, with the Order approving the SISP being the “Order — Approve
SISP”) over the Applicant’s undertaking, property and assets (“Property”).

3. In this Application, the Applicant seeks:

a) an amended and restated initial order (“Amended and Restated Initial Order” or “ARIO”), including,

inter alia, the following terms of relief:
i) an extension of the Stay of Proceedings to June 16, 2025; and

i) the approval of a key employee retention plan (“KERP”) and granting a charge up to the amount
of $745,000 (“KERP Charge”) over the Applicant’s Property and directing that the KERP Charge
constitute a charge on the Property and that such charges shall subsequent to the Administration
Charge, Interim Lender’'s Charge and Directors’ Charge (pursuant to paragraph 38 of the Initial
Order), but otherwise rank in priority to all other security interests, trusts, liens, charges and

encumbrances, and claims of secured creditors, statutory or otherwise.

4. The Applicant seeks an Order authorizing a process to return certain leased equipment to respective
equipment lessors (the “Leased Equipment Return Process”), which process would permit the
Applicant, subject to the Monitor’s approval, to return certain leased equipment which is unnecessary

for current operations and which has little or no equity.

5. Lastly, the Applicant seeks a Sealing Order with respect to the Supplementary Confidential Affidavit of
Bryn Jones sworn January 14, 2025 (“Fourth Confidential Affidavit”) until December 31, 2025.

II. EACTS

6. The facts are set out in the Affidavit of Bryn Jones (“Jones Affidavit #1") sworn December 31, 2024 and
Affidavit of Bryn Jones sworn January 14, 2025 (“Jones Affidavit #2"). The salient facts will generally be
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10.

11.

12.

referred to directly in argument as outlined below. Specific additional facts which are germane to the

background of this matter follow on a summary basis.

The Applicant was founded in 1949. In the ensuing 75 years, the Applicant expanded its operations to
include railroads, dams, earthworks and mining operations in Alberta, British Columbia, Saskatchewan,
Yukon and the Northwest Territories. Since 1973, the Applicant has derived the majority of its business

from large-scale oil sands projects but has also engaged in the extraction of other valuable materials.*

The Applicant’s Property are niche products that require enhanced processes for their marketing and post-

sale movement.2

The Applicant’s total outstanding liabilities are in excess of $220,000,000, including to (i) the Applicant’s
primary secured creditor, a syndicate of lenders led by ATB Financial and including Canadian Western
Bank, Export Development Canada and Laurentian Bank of Canada (collectively, the “Syndicate”) in the
amount of $104,316,256 as of October 31, 2024, (ii) the Applicant’'s other senior secured creditor, The
Klemke Foundation, in the approximate amount of $49,290,859, (iii) pursuant to several equipment leases
with equipment lessors (collectively, the “Equipment Lenders”) in the approximate amount of
$55,000,000, and (iv) unsecured trade payables and accrued liabilities as at October 31, 2024 were
$22,218,366.3

The Applicant’s present circumstances arose due to several factors. Chief among these is the sudden and
unexpected cancellation of substantial scopes of work under contracts between the Applicant and Suncor

Energy Inc. (“Suncor”).*

The Applicant is in default of its obligations to the Syndicate and is unable to make payment of financial

obligations as they come due. It is insolvent.®

On December 5, 2024, the Applicant filed a Notice of Intention to Make a Proposal (“NOI”) under the
Bankruptcy and Insolvency Act, RSC 1985, ¢ B-3 (“BIA”), being Court Action #24-3162620 (the “NOI

Proceedings”). FTI was the Proposal Trustee in the NOI Proceedings.

1 Jones Affidavit #1 at para 11.
2 Jones Affidavit #1 at para 30.
3 Jones Affidavit #1 at paras 35-44.
4 Jones Affidavit #1 at para 45.
5 Jones Affidavit #1 at para 71.
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13. On December 9, 2024, the Applicant made application and was granted an Order by this Honourable Court,
inter alia, extending the BIA stay of proceedings to February 18, 2025 (the “First Order”).

14. As part of the First Order, the Applicant was granted an Administration Charge in the amount of $500,000
and an Interim Lender’s Charge up to the amount of $6,000,000, with respect to a credit facility from certain
members of the Syndicate (the “Interim Lender”). Due to the limited time to serve notice of the application
for the First Order, the Administration Charge and Interim Lender’'s Charge were only sought, at that time,
to rank in priority to the Applicant’'s two senior secured creditors: the Syndicate and The Klemke

Foundation.

15. The NOI Proceedings were a temporary measure taken given Court availability in December 2024. The
Applicant always intended to make this Application in January 2025 to, inter alia, have the NOI Proceedings
taken up under the CCAA, have the SISP approved and have the Administration Charge, Interim Lender’s
Charge, Directors’ Charge and KERP Charge rank in priority to all secured creditors. Those applications
were made on January 10, 2025 (other than with respect to the KERP Charge which is being made at this
Application), and as previously noted, the Initial Order and Order — Approve SISP were both granted on
January 10, 2025.

16. The SISP is expected to be active and operational prior to this Application for the ARIO and has a final
deadline for Phase Il bids to be submitted by March 28, 2025, with Court approvals to be sought in April
2025.

. ISSUES

17. In considering this Application before the Court, the Court must be satisfied that:

a) with respect to extending the Stay of Proceedings:
i) whether circumstances exist that make the Order appropriate; and
i) whether the Applicants have acted, and are acting, in good faith and with due diligence;

b) with respect to the KERP and the KERP Charge, that the same are appropriate in the circumstances

and that the same should rank in priority to all creditors;

c) with respect to the Leased Equipment Return Process, that such relief is appropriate in the

circumstances; and

d) with respect to the Sealing Order, whether the importance of protecting sensitive business/ employee

information outweigh the deleterious effects of restricting the accessibility of Court proceedings.

4141-8314-5559.v2



18.

19.

20.

21.

22.

23.

ARGUMENT

The General Proposition

The Supreme Court of Canada in Century Services Inc. v Canada (Attorney General), 2010 SCC 60°
considered the CCAA and articulated several purposes of the legislation. One of the purposes was the
creation of conditions for preserving the status quo while attempts were made to find common ground

amongst stakeholders for reorganization which is fair to all.

The Supreme Court also noted that the CCAA, in modern times, had enjoyed vitality in the context of
contemporary practice with the advantage of the flexibility of a judicially supervised reorganization process

in the face of increasing complex reorganizations.”

Appropriateness, good faith, and due diligence are generally considered as required considerations which

a Court must always bear in mind when exercising its jurisdiction under the CCAA.8

With these general propositions at the forefront, this Brief will now address the specific qualifications which

make the granting of the relief sought by the Applicant just and appropriate in the circumstances.

Relief is Available Under the CCAA, is Consistent with the Purpose and Policy of the CCAA and
Circumstances Exist Which Make the Order Appropriate

The CCAA is remedial legislation that is to be given a wide and liberal interpretation so as to encourage
and facilitate successful restructuring whenever possible. As a result, courts have acknowledged the need
to discourage the importation of any statutory provisions, restrictions or requirements that might impede

the flexibility or creative use of the CCAA without a demonstrated need or statutory direction.®

The general aim of the CCAA has long been considered to deal with the existing condition of insolvency in
order to enable compromises and arrangements of an insolvent company under judicial authority which,
otherwise, might not be valid prior to the initiation of proceedings in bankruptcy and which are made for
the common benefit of the stakeholders. The CCAA scheme in principle does not radically depart from the
normal character of bankruptcy legislation. However, the legislation is intended to have a wide scope and
allows this Honourable Court to make orders which will effectively maintain the status quo for a period of

time while the insolvent company attempts to facilitate compromises and arrangements with its creditors

6 Century Services Inc v Canada (Attorney General), 2010 SCC 60 [Century Services] at para 77 [TAB 1].

7 Century Services at para 21 [TAB 1].

8 Century Services at para 70 [TAB 1].

9 ATB Financial v Metcalfe & Mansfield Alternative Investments Il Corp, 45 CBR (5th) 90, 2008 CanLll 21724 [Metcalfe] at
paras 41-44 (Sup Ct J) [TAB 2]; Metcalfe & Mansfield Alternative Investments Il Corp, (Re), 2008 ONCA 587 at para 61,
leave to appeal refused [TAB 3]; Royal Bank v Cow Harbour Construction Ltd, 2012 ABQB 59 at para 42 [TAB 4].
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24,

25.

26.

27.

in order to enable the company to remain in operation, as an alternative to bankruptcy, and to maximize
value for all stakeholders. Such a resolution has significant benefits for the debtor company, its

stakeholders and often broader society as well.1®

The hallmark of the CCAA is its flexibility in terms of process and potential compromises and arrangements.
It has been said that a restructuring under the CCAA may take any number of forms, limited only by the
creativity of those proposing the restructuring. The courts have developed and continued to be willing to

develop new and creative remedies to ensure that the objectives of the CCAA are met.1!

Indeed, the Supreme Court of Canada summarized the general purpose of the CCAA in Canada v Canada

North Group Inc. and noted the broad discretionary power vested in the supervising court.*?

The overriding and innovative purpose of the CCAA was also artfully articulated by Justice Deschamps

writing for the majority of the Supreme Court of Canada in Century Services as follows:

[15] As | will discuss at greater length below, the purpose of the CCAA — Canada’s first
reorganization statute — is to permit the debtor to continue to carry on business and, where
possible, avoid the social and economic costs of liquidating its assets. Proposals to creditors
under the BIA serve the same remedial purpose, though this is achieved through a rules-based
mechanism that offers less flexibility. Where reorganization is impossible, the BIA may be
employed to provide an orderly mechanism for the distribution of a debtor's assets to satisfy
creditor claims according to predetermined priority rules.

[16] Prior to the enactment of the CCAA in 1933 (S.C. 1932-33, c. 36), practice under existing
commercial insolvency legislation tended heavily towards the liquidation of a debtor company
(J. Sarra, Creditor Rights and the Public Interest: Restructuring Insolvent Corporations (2003),
at p. 12). The battering visited upon Canadian businesses by the Great Depression and the
absence of an effective mechanism for reaching a compromise between debtors and creditors
to avoid liquidation required a legislative response. The CCAA was innovative as it allowed
the insolvent debtor to attempt reorganization under judicial supervision outside the existing
insolvency legislation...!3

As fundamentally insolvency legislation, the CCAA has the simultaneous objectives of maximizing creditor
recovery, preservation of going concern value where possible and preservation of jobs and communities
affected by the firm’s financial distress. In pursuit of those objectives, CCAA proceedings have evolved to
permit outcomes that do not result in the emergence of the pre-filing debtor company in a restructured

state.4

10 Reference re Companies' Creditors Arrangement Act (Canada), [1934] SCR 659, 1934 CarswellNat 1 at para 4 (SCC)
[TAB 5]; Northland Properties Ltd, Re, [1989] BCJ No 63 at para 17 (CA) [TAB 6].

11 Metcalfe at para 43 [TAB 2]; Century Services at paras 21, 61 and 70 [TAB 1].

12 Canada v Canada North Group Inc, 2021 SCC 30 [Canada North] at paras 18-21 [TAB 7].

13 Century Services at paras 15-16 [TAB 1].

14 9354-9186 Québec inc v Callidus Capital Corp, 2020 SCC 10 [Callidus] at para 42 [TAB 8].
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28.

29.

30.

31.

32.

33.

34.

Canada’s insolvency statutes pursue an array of overarching remedial objectives which reflect wide

ranging and potentially catastrophic impacts insolvency can have. The objectives include:

a) providing for timely, efficient and impatrtial resolution of a debtor’s insolvency;
b) preserving and maximizing the value of a debtor’s assets;

c) ensuring fair and equitable treatment of the claims against the debtor;

d) protecting the public interest; and

e) inthe context of commercial insolvency balancing the costs and benefits of restructuring or liquidating

the company.®®

Liguidation is not necessarily inconsistent with the remedial objectives of the CCAA.1¢ Liquidating CCAAs

can themselves take diverse forms.1?

Each case is looked at on its own merit. The relative weight which the different objectives of the CCAA

take on in any case may vary based on the factual circumstances, the stage of proceedings and so forth.18

Indeed, as certain authors note, the utilization of a CCAA plan of arrangement has become the exception

rather than the rule in the Canadian restructuring landscape.®

CCAA'’s have also been commenced and concluded without any pretext of a plan ever being considered.2°

Indeed, as has been previously noted by courts in CCAA proceedings, “[t]here is, of course, no precise
and invariable formula. This is not a "cookie cutter" exercise... the matter must be decided on the basis of

credible evidence and common sense, employing a principled, purposive and contextual approach.”?!

The general power of the Court to make Initial Orders, and subsequent Orders, in CCAA proceedings is
section 11, which empowers the Court to make any order that it considers appropriate in the

circumstances.??

15 Callidus at para 40 [TAB 8].

16 Callidus at para 45 [TAB 8].

17 Callidus at para 43 [TAB 8].

18 Callidus at para 46 [TAB 8].

19 Insolvency Institute of Canada, Volume 10, Where’s the Plan? The Declining Role of CCAA Plans in the Canadian
Restructuring Landscape, and when they still may be needed. [TAB 9]

20 Target Canada Co (Re), 2015 ONSC 303 [TAB 10].
2! Lemare Holdings Ltd, Re, 2012 BCSC 1591 at para 60 [TAB 11].
22 Companies' Creditors Arrangement Act, RSC 1985, ¢ C-36 [CCAA], s 11 [TAB 12].
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35.

36.

37.

38.

39.

40.

Section 11 grants the Court a very broad discretion in making orders under the legislation in furtherance
of the remedial objectives of the CCAA recognizing the baseline consideration which an Applicant bears

on an application for an Initial Order, namely that the Order sought is appropriate in the circumstances.?3

With these general propositions at the forefront, this Brief will now address the specific requirements to an
extension of the Stay of Proceedings, approval of the KERP and KERP Charge, approval of the Leased

Equipment Return Process and the requested Sealing Order.

Extension of the Stay of Proceedings

The initial stay can only be for 10 days?* and as such, the Stay of Proceedings from the Initial Order expires
on January 20, 2025. It is respectfully submitted that the extension of the Stay of Proceedings should be
granted as the extension of the stay is appropriate and the Applicants have acted in good faith and with

due diligence.

The Courts have held that approval of the creditors is not a prerequisite for extension of a stay. Rather the

extension is for the benefit of all the company stakeholders.?>

Section 11.02(2) of the CCAA provides the jurisdiction for the Court to extend the Stay following an Initial
Order:

A court may, on an application in respect of a debtor company other than an initial application,
make an order, on any terms that it may impose,

(a) staying, until otherwise ordered by the court, for any period that the court considers
necessary, all proceedings taken or that might be taken in respect of the company under
an Act referred to in paragraph (1)(a);

(b) restraining, until otherwise ordered by the court, further proceedings in any action, suit
or proceeding against the company; and

(c) prohibiting, until otherwise ordered by the court, the commencement of any action,
suit or proceeding against the company.26

Section 11.02(3) of the CCAA further provides the test for an extension:
The court shall not make the order unless:

(a) the applicant satisfies the court that circumstances exist that make the order
appropriate; and

23 CCAA, s 11 — considerations of good faith and due diligence apply to subsequent applications to extend a stay although
good faith remains at the forefront throughout [TAB 12]; Century Services at para 59 [TAB 1]; Callidus at para 49 [TAB

g].

24 CCAA, s 11.02(1) [TAB 12].
25 Rescue! The Companies’ Creditors Arrangement Act, 2nd Edition, Dr. Janice P. Sarra, pg 77 [TAB 13].
26 CCAA, s 11.02(2) [TAB 12].
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41.

42.

43.

44,

45,

46.

47.

10

(b) in the case of an order under subsection (2), the applicant also satisfies the court that
the applicant has acted, and is acting, in good faith and with due diligence.?’

The role of this Honourable Court on a subsequent application under section 11.02(2) is not to re-evaluate
the initial decision, but rather to consider whether the Applicants have established that the current
circumstances support an extension as being appropriate and that the Applicants have acted, and are

acting, in good faith and with due diligence.?8

The Applicant always has the onus.

i. Appropriate Circumstances

The causes of the insolvency and the financial circumstances of the Applicant and the prevailing
circumstances were thoroughly canvassed at the application for the Initial Order. Those same

circumstances continue.

The purpose of the CCAA is set out above. Appropriateness of an extension under the CCAA is assessed
by inquiring into whether the extension order sought advances the remedial policy objectives underlying
the CCAA. A stay can be lifted if the reorganization is doomed to failure, but where the order sought

realistically advances the remedial objectives, a CCAA court has the discretion to grant it.?°

An extension of the Stay of Proceedings and the continued utilization of the insolvency proceedings under
the CCAA are appropriate in the circumstances to preserve the asset and business base of the Applicant,
impose a stay on the collection or realization of creditors and preserve the existing contracts of the
Applicant for the benefit of all stakeholders while allowing the implementation of the SISP, which will
broadly market the highly specialized Property of the Applicant with a goal to maximize value for all

stakeholders.

The SISP has certain key deadlines, namely (i) Marketing Period Launch — January 15, 2025, (ii) Phase |
Bid Deadline — February 28, 2025, (iii) Phase Il Bid Deadline — March 28, 2025, and (iv) Court Approvals
for Sales — April 2025.

The overarching goal of the Applicant is to maximize value for all its stakeholders. The Applicant has moved
swiftly to develop and implement the SISP. In the Applicant’s submission, these CCAA proceedings, and
the extension of the Stay of Proceedings, will assist in achieving the goal of maximizing value to

stakeholders, and the ARIO ought to be granted as sought.

27 CCAA, s 11.02(3) [TAB 12].
28 Re Canada North Group Inc., 2017 ABQB 508 at para 33 [TAB 14].
29 |bid.
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ii. Good Faith
48. The Applicant has and continues to act in good faith.

49. The applicable definition of good faith was set out by the Honourable Justice Topolniski in San Francisco
Gifts Ltd., Re:

The term "good faith" is not defined in the CCAA and there is a paucity of judicial consideration about
its meaning in the context of stay extension applications. The opposing landlords on this application
rely on the following definition of "good faith" found in Black's Law Dictionary to support the proposition
that good faith encompasses general commercial fairness and honesty:

A state of mind consisting of: (1) honesty in belief or purpose, (2) faithfulness to one's duty or
obligation, (3) observance of reasonable commercial standards of fair dealings in a given trade
or business, or (4) absence of intent to defraud or seek unconscionable advantage. 9

"Good faith" is defined as "honesty of intention" in the Concise Oxford Dictionary.

Regardless of which definition is used, honesty is at the core...30

50. Further, the good faith test under the CCAA is properly limited to good faith within the CCAA, and not in

respect of prior conduct with creditors.3!

51. The Applicant has acted honestly and in a forthright and commercially reasonable manner with its

stakeholders and this Honourable Court. There is certainly no evidence to suggest otherwise.

iii. _Due Diligence

52. In the short time period since the Initial Order was granted, the Applicant have taken steps to maximize
value for all stakeholders, namely by moving forward with the SISP. The SISP is and of itself is evidence
of the due diligence the Applicant is acting with in this matter, with expediated timelines within the SISP to

put the Applicant’s Property to market forthwith.

53. The Applicant has acted, and continues to act, with due diligence in this matter.

D. The Key Employee Retention Plan is Necessary and Appropriate

54. As part of the ARIO, the Applicant seeks approval of the KERP. To secure obligations under the KERP,
the Applicant also seeks the KERP Charge, being a fourth-priority Court-ordered change on the Applicant’s

30 San Francisco Gifts Ltd., Re, 2005 ABQB 91 [San Francisco Gifts] at paras 14 - 16 [TAB 15].
31 San Francisco Gifts at paras 30 — 32 [TAB 15].
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Property in priority to all other charges, other than the Administration Charge, Interim Lending Charge and

the Directors’ Charge.

Courts have the discretion under section 11 of the CCAA to approve a KERP and grant a KERP Charge®?

and Courts across Canada have approved KERP in numerous CCAA proceedings.33

In Wallter Energy, the Court noted that factors considered by the court when approving a KERP will vary

from case to case, but some factors will generally be present:

a) is this employee important to the restructuring process?
b) does the employee have specialized knowledge that cannot be easily replaced?
c) will the employee consider other employment options if the KERP is not approved?

d) was the KERP developed through a consultative process involving the Monitor and other

professionals?; and

e) does the Monitor support the KERP and a charge?34

In Aralez Pharmaceuticals Inc. (Re), 2018 ONSC 6980, the Court noted that three criterion underlie all of
the considerations of key employee retention and incentive programs in insolvency proceedings as
discussed in the relevant case law: a) arm’s length safeguards, b) necessity, and c¢) reasonableness of

design.®>

The industry in which the Applicant operates is a specialized, niche industry and the equipment which

it operates and is proposing to sell through the SISP is also very specialized.*®

Certain employees have specialized knowledge of the business and operations, specialized
knowledge of the equipment and its condition and in certain instances a broad depth of knowledge in

all aspects of the business of the Applicant.3”

The employees subject to the KERP are employees that have other employment options available to
them and are sought after. Due to their specialized knowledge and skills, they are not replaceable in

the near term. Given the stringent timelines the Applicant is operating under within these proceedings,

32 US Steel Canada Inc (Re), 2014 ONSC 6145 [US Steel] at para 27 [TAB 16].

33 See for example: US Steel and Walter Energy Canada Holdings Inc (Re), 2016 BCSC 107 [Walter Energy] [TAB 17].
34 Walter Energy at paras 58-59 [TAB 17].

35 Aralez Pharmaceuticals Inc (Re), 2018 ONSC 6980 at para 30 [TAB 18].

36 Jones Affidavit #2 at para 16.

37 Jones Affidavit #2 at para 17.
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replacing these employees would be a significant challenge and losing them may have detrimental

effects on operations and the SISP process.®

The KERP was developed in consultation with the Monitor, the Interim Lender, the Syndicate and The
Klemke Foundation and is designed to provide payment in three tranches: the first payment would be for
select individuals on or before the end of May 2025, the second payment will be for another series of
employees if a certain gross sales threshold ($70,000,000) is met through the SISP, and the third and final

payment is payable upon final approval of a Plan of Arrangement in these CCAA proceedings.3°

The proposed KERP is with respect to a number of key employees of the Applicant who have specialized
knowledge of the industry and the business operations of the Applicant. The loss of these employees, even
though the Applicant is commencing a liquidation process as part of its debt reduction strategy, would be

detrimental to the business of the Applicant and to the stakeholders.*°

In the circumstances, the KERP and associated KERP Charge are reasonable, appropriate and further the

goal of maximizing value to all stakeholders in these CCAA proceedings.

The Leased Equipment Return Process is Necessary and Appropriate

The general power of the Court to make Initial Orders, and subsequent Orders, in CCAA proceedings is
section 11, which empowers the Court to make any order that it considers appropriate in the

circumstances.*!

The Leased Equipment Return Process, developed in consultation with the Monitor, is a practical process,
which will permit certain equipment leased by the Applicant, at the Applicant’s election and with Monitor

and Equipment Lessor approval, to be returned to the respective equipment lessor (“Equipment Lessor”).

As set out in the Jones Affidavit #1, the Applicant has entered into several leases with Equipment Lessors
for both heavy and light duty equipment (“Equipment Leases”). The combined indebtedness owing by

the Applicant under those Equipment Leases is approximately $55 million.42

38 Jones Affidavit #2 at para 18.
39 Jones Affidavit #2 at para 20.
40 Jones Affidavit #1 at para 90.
41 CCAA, s 11 [TAB 12].

42 Jones Affidavit #2 at para 21.
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67. The Applicant’s intention is to include all the equipment in its possession in the SISP, including equipment

subject to Equipment Leases.*?

68. Notwithstanding the foregoing, the Applicant has reviewed the list of equipment subject to Equipment
Leases and has determined that in some instances there may be no available equity in that equipment for
the benefit of the Applicant.*

69. The Leased Equipment Return Process would, inter alia:

a) require the Applicant to notify an Equipment Lessor of any leased equipment the Applicant proposes

to return to the Equipment Lessor;

b) require the Equipment Lessor to provide a payout statement in respect of each applicable piece of

leased equipment to the Applicant and Monitor;

c) thereafter have the Monitor review the subject lease, complete an independent security review, review
the payout statement and compare the same to valuation estimates of the applicable leased

equipment;

d) if approved by the Monitor, the Monitor shall notify the Applicant and Equipment Lessor in writing as
to which of the leased equipment the Monitor approves being returned to the Equipment Lessor, and
any costs which the Applicant, in consultation with the Monitor, determines may be payable by the

Equipment Lessor prior to the release of equipment;

e) if approved by the Monitor, require the Equipment Lessor to demobilize and remove the leased

equipment at the Equipment Lessor’s sole cost and expense; and

f) permit the Equipment Lessor to sell the leased equipment, with the Equipment Lessor to fully account
to the Applicant and Monitor of all sale proceeds, and (i) in the event there is a surplus, pay the same
to the Applicant or Monitor, to be held in trust, and (ii) in the event there is a deficiency, the same will

be an unsecured claim against the Applicant.

70. Notwithstanding the above process, an Equipment Lessor may elect to have any leased equipment
remain in the SISP by providing an election (“SISP Election”) to the Applicant and the Monitor in

writing.

71. With respect to costs of leased equipment included in the SISP, whether the subject of a SISP Election to

keep the leased equipment in the SISP or otherwise, those would remain subject to the charges authorized

43 Jones Affidavit #2 at para 22.
44 Jones Affidavit #2 at para 23.
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and continued by the Court in each of the Initial Order and ARIO and, subject to paragraph 47 of the ARIO,
would be allocated their share costs of the CCAA proceedings once the SISP is complete based on their

pro rata share of gross sale proceeds calculated by the Monitor.

The proposed Leased Equipment Return Process is an appropriate and reasonable method of addressing
the return of leased equipment and has been reviewed and developed in consultation with the Monitor, the

Interim Lender, the Syndicate and The Klemke Foundation.

Sealing Order

On an application to temporarily seal a court file, or portion of it, this Honourable Court has broad
discretion and may make a direction on any matter that the circumstances require, and it may grant the

Order notwithstanding the provisions of Division 4 of Part 6 of the Alberta Rules of Court.*®

Temporary sealing orders should be granted when:

a) an Order is needed to prevent serious risk to an important interest because reasonable alternative

measures will not prevent the risk; and

b) the salutary effects of the Order outweigh its deleterious effects, including the effects on the right to

free expression, which includes public interest in open and accessible court proceedings.*®

More recently, the Supreme Court of Canada in Sherman Estate v Donovan, restated the test upon which
an applicant must satisfy in asking a court to exercise discretion in a way that limits the open court
presumption. An applicant must demonstrate (a) court openness poses a serious risk to an important
public interest, (b) the order sought is necessary to prevent this serious risk to the identified interest
because reasonably alternative measures will not prevent this risk, and (c) as a matter of proportionality,

the benefits of the order outweigh its negative effects.*

The Applicant seeks the Sealing Order with respect to the Fourth Confidential Affidavit until December
31, 2025 (or further Order of this Court), which contains detailed information regarding certain of the

Applicant’'s employees and the proposed payments to them under the KERP.42

The information within the Fourth Confidential Affidavit is sensitive as the Applicant has a legal obligation

to keep such information private and confidential and having the information disclosed served no purpose

45 Alberta Rules of Court, Alta Reg 124-2010, Division 4 of Part 6.

46 Sierra Club of Canada v Canada (Minister of Finance), 2002 SCC 41 at para 45 [TAB 19].
47 Sherman Estate v Donovan, 2021 SCC 25 at para 38 [TAB 20].

48 Jones Affidavit #2 at para 27.
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in these CCAA proceedings. The stakeholders know the total anticipated payments and the timing for

such payments, which is the relevant information with respect to the KERP and KERP Charge.*°

78. Sealing the Fourth Confidential Affidavit is the least restrictive method available to prevent the
dissemination of the confidential information. The purpose of the sealing order, being to protect sensitive
employee information, far outweigh the deleterious effects of restricting the accessibility of Court
proceedings.

79. The Applicant submits that the Sealing Order is appropriate in the circumstances and ought to be granted.

V. CONCLUSIONS AND RELIEF SOUGHT

80. In the circumstances, the relief sought by the Applicant is just and appropriate, and consistent with the
objectives of the CCAA. The extension of the Stay of Proceedings in this instance is done for the benefit

of all stakeholders and to permit the SISP to run to conclusion.

81. The KERP, and the associated KERP Charge, is with respect to a number of key employees of the
Applicant who have specialized knowledge of the industry and the business operations of the Applicant,

and said employees are necessary to the success of the SISP and these CCAA proceedings.
82. The Leased Equipment Return Process is appropriate and reasonable.
83. In all the circumstances this Application ought to be allowed.

DATED this 14™ day of January, 2025.
DUNCAN CRAIG LLP
Per:

.

Darren R. Bieganek, KC/ Zachary Soprovich
Counsel for the Applicant, KMC Mining Corporation

49 Jones Affidavit #2 at para 28.
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