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INTRODUCTION and SUMMARY OF CCAA PROCEEDINGS

In this Application, KMC Mining Corporation (“KMC” or the “Applicant”) seeks:

a) an Order extending the stay of proceedings (“Stay Period”) as against KMC to and including June
30, 2027 (or such other date as the Monitor may recommend), in respect of all proceedings, rights

and remedies against KMC including its respective businesses and property, or the Monitor;

b) an Order enhancing of powers of the Monitor, including to take any actions or steps the Monitor
considers necessary or desirable to manage, operate, carry on and wind down the business of

KMC, and including approval of the Litigation Services Retainer; and

c) granting, a sealing order with respect to a litigation services agreement between the Monitor and
MLT Aikins LLP for the purpose of the Suncor litigation (as described below) (“Litigation Services
Retainer”) to June 30, 2027 and extending the term of two Sealing Orders previously granted in
these proceedings, with respect to two affidavits (or portions thereof) until June 30, 2027 (the

“Sealing Order”).

On December 5, 2024, KMC filed a Notice of Intention to Make a Proposal (“NOI”) under the Bankruptcy
and Insolvency Act, RSC 1985, ¢ B-3 (“BIA”) in Court File No. (24-3162620) (the “NOI Proceedings”).

On January 10, 2025, an Initial Order pursuant to section 11 of the Companies’ Creditors Arrangement
Act, RSC 1985, ¢ C-26, as amended (the “CCAA") was granted by the Honourable Justice M.J. Lema
in respect of KMC, which continued the NOI proceedings into these CCAA proceedings, and which
included a Stay Period to and including January 20, 2025. FTI Consulting Canada Inc. (“FTI") is the
Monitor within the CCAA proceedings (“Monitor”).

Also on January 10, 2025, the Honourable Justice M.J. Lema also granted an Order approving the
sales and investment solicitation process (“SISP”) (with the Order approving the SISP being the “Order
—Approve SISP”) over substantially all of KMC'’s assets (“Property”). Ernst & Young Orenda Corporate
Finance Inc. (the “Sales Agent”) administered the SISP as Sales Agent, with oversight from the

Monitor.

On January 20, 2025, the Honourable Justice J.T. Nielson granted, inter alia, an amended and restated
initial order (“ARIQ”") which, inter alia, extended the Stay Period to June 16, 2025.

Concurrent with the granting of the ARIO, the Court granted an Order establishing a process for the

sale or return of KMC's leased equipment (the “Lease Equipment Return Process Order”).



7. On April 17, 2025, the Honourable Justice D.A. Mah granted, inter alia, a Sale Approval and Vesting
Order (“SAVO”) approving a transaction arising from the SISP whereby substantially all of KMC'’s
Property was sold to a third-party purchaser (the “Transaction”) for proceeds in excess of $100 million.

The Transaction closed on May 2, 2025.

8. Concurrent with the granting of the SAVO, the Court granted an Order authorizing and directing the
Monitor to make interim distributions of up to 66 2/3% of the net sale proceeds from the Transaction to

those secured creditors whose collateral was sold as part of the Transaction.

9. On May 23, 2025, the Honourable Justice L.K. Harris granted KMC's application which extended the
Stay Period to and including July 31, 2025 (the “First Extension Order”) as well as certain other relief

including approving a cost allocation and further distribution.

10. On July 30, 2025, the Honourable Justice D.R. Mah granted KMC'’s application which extended the
Stay Period to and including November 30, 2025 (he “Second Extension Order”) as well as certain
other relief related to return of a landlord security deposit, assignment of certain insurance claims to

secured creditors and settling certain grievance claims of Local Union No. 955 members.

11. On November 28, 2025, the Honourable Justice D.R. Mah granted KMC'’s application which extended
the Stay Period to and including February 28, 2026 (he “Third Extension Order”).

12. On February 24, 2026, the Honourable Justice C.D. Simard granted KMC'’s application which extended
the Stay Period to and included June 30, 2026 (the “Fourth Extension Order”).

II. EACTS!

13. The detailed facts are set out in the Affidavit of Bryn Jones (“Jones Affidavit #1") sworn December 31,
2024, Affidavit of Bryn Jones sworn January 14, 2025 (“Jones Affidavit #27), Affidavit of Bryn Jones
sworn April 7, 2025 (“Jones Affidavit #3"), Affidavit of Daniel Klemke sworn May 9, 2025 (“Klemke
Affidavit”), Affidavit of Daniel Klemke sworn July 21, 2025 (“Klemke Affidavit #2"), the Affidavit of
Daniel Klemke sworn November 16, 2025 (“Klemke Affidavit #3”), the Affidavit of Daniel Klemke sworn
February 15, 2026 (“Klemke Affidavit #4”) and the Affidavit of Daniel Klemke sworn May 4, 2026
(“Klemke Affidavit #5”).

1 Affidavit of Daniel Klemke sworn May 4, 2026 (“Klemke Affidavit #5”) at paras 12, 21 and 31, Affidavit of Bryn Jones
sworn April 7, 2025 (“Jones Affidavit #3”) at para 27.



14.

15.

16.

17.

18.

19.

20.

The salient facts will generally be referred to directly in argument as outlined below. Specific additional
facts which are germane to the background of this matter, and updates on the activity of KMC since

the last Court appearance on November 28, 2025 follow on a summary basis.

As mentioned, on April 17, 2025, the Court granted the SAVO, which approved the Transaction. No
party opposed the Transaction. The Transaction had the support of KMC'’s primary secured creditor
(the Syndicate), various equipment lessors whose equipment was included in the Transaction and the
Monitor.

The Transaction closed on May 2, 2025 and generated sale proceeds in excess of $100 Million.

As of April 4, 2025, KMC employed 92 full-time employees or subcontractors, of which 14 were located
at its head office in Edmonton, Alberta, 40 on a labour supply project in British Columbia, and 38 field

employees working in Fort McMurray or a field office location maintained there.

With the Transaction closed, and most of KMC’s current operations having been wound down, KMC

took steps to reduce its workforce. At present time KMC has 5 employees full and part-time.

As more specifically described within the argument below, chief among the factors necessitating these
CCAA proceedings was the sudden and unexpected cancellation of substantial scopes of work under
contracts between KMC and its main client, Suncor Energy Inc. (“Suncor”). A thorough analysis as to

potential claims KMC may have due to those cancellations has been ongoing, as well as to next steps.

ISSUES

The issues to consider in this Application before the Court are:
a) whether the Stay Period ought to be extended to June 30, 2027. In that regard, the test for making
that determination is:

i) whether circumstances exist that make the Order appropriate; and
i) whether KMC has acted, and is acting, in good faith and with due diligence;
b) whether it is appropriate in the circumstances for the Monitor’s powers to be enhanced; and

c) with respect to the sealing of the Litigation Services Retainer and the extension of certain Sealing
Orders, whether the importance of protecting sensitive business information for a further period of

time outweigh the deleterious effects of restricting the accessibility of Court proceedings.



IV. ARGUMENT

A. Extension of the Stay Period

21. Itis respectfully submitted that the extension of the Stay Period should be granted as the extension of

the Stay Period is appropriate and KMC has acted in good faith and with due diligence.

22. Section 11.02(2) of the CCAA provides the jurisdiction for the Court to extend the Stay Period following
an Initial Order:

A court may, on an application in respect of a debtor company other than an initial
application, make an order, on any terms that it may impose,

(a) staying, until otherwise ordered by the court, for any period that the court considers
necessary, all proceedings taken or that might be taken in respect of the company
under an Act referred to in paragraph (1)(a);

(b) restraining, until otherwise ordered by the court, further proceedings in any action,
suit or proceeding against the company; and

(c) prohibiting, until otherwise ordered by the court, the commencement of any action,
suit or proceeding against the company.?

23. Section 11.02(3) of the CCAA further provides the test for an extension:

The court shall not make the order unless:

(a) the applicant satisfies the court that circumstances exist that make the order
appropriate; and

(b) in the case of an order under subsection (2), the applicant also satisfies the court
that the applicant has acted, and is acting, in good faith and with due diligence.®

24. The role of this Honourable Court on a subsequent application under section 11.02(2) is not to re-
evaluate the initial decision, but rather to consider whether KMC has established that the current
circumstances support an extension as being appropriate and that KMC has acted, and is acting, in

good faith and with due diligence.*

25. The Applicant always has the onus.

2 CCAA at section 11.02(2) [TAB 1]
3 CCAA at section 11.02(3) [TAB 1]
4 Re Canada North Group Inc., 2017 ABQB 508 at para 33 [TAB 2]



Appropriate Circumstance

26. The purpose of the CCAA is set out above. Appropriateness of an extension under the CCAA is
assessed by inquiring into whether the extension order sought advances the remedial policy objectives
underlying the CCAA. A stay can be lifted if the reorganization is doomed to failure, but where the order

sought realistically advances the remedial objectives, a CCAA court has the discretion to grant it.>

27. The causes of the insolvency and the financial circumstances of KMC and the prevailing circumstances
were thoroughly canvassed at the application for the Initial Order. Those same circumstances continue,

and are summarized below.

28. The circumstances necessitating these CCAA proceedings arose due to several factors, though chief
among those factors being the sudden and unexpected cancellation of substantial scopes of work under

contracts between KMC and Suncor or affiliates.®

29. Prior to these CCAA proceedings, Suncor was KMC'’s most significant, if not only, customer. KMC had

been providing contracting mining services to Suncor for several decades.”

30. Suncor’s contracting practice generally, and with KMC specifically, utilizes a master Multiple Use
Agreement (“MUA") which sets out general terms and conditions, and allows for the entering of multiple
sub-agreements, contracts or purchase orders under the umbrella of the MUA for any number of

different projects or scopes of work.?

31. KMC believes it has substantial claims against Suncor which can be broadly characterized as follows:

a) aclaim for the impacts of adverse site conditions and extended hauling distances on the 2024
Fort Hills Overburden scope of work (the “Condition Impact Claim”);

b) a claim for demobilization costs as permitted under the MUA and applicable purchase order
for the 2024 Fort Hills Overburden scope of work (the “Demobilization Claim”);

c) aclaim for damages arising from the cancellation of the 2024 Fort Hills Overburden scope of
work for convenience (the “Overburden Cancellation Claim”);

d) a claim for damages arising from the cancellation of the waste stream and rejects scope of

work (the “Rejects Cancellation Claim”); and

5 Re Canada North Group Inc., 2017 ABQB 508 at para 34 [TAB 2]
6 Klemke Affidavit #5 at para 21.
7 Klemke Affidavit #5 at para 22.
8 Klemke Affidavit #5 at para 23.



32.

33.

34.

35.

e) aclaim for damages for the breach of the Settlement and Release Agreement arising from the

cancellation of the 2019 Overburden Removal Contract (the “Breach of Settlement Claim”).®

KMC'’s legal counsel conducted a high-level overview of the potential claims against Suncor for, inter
alia, the circumstances described above. That evaluation has concluded and has been reviewed. The
combined damage estimate at this time is in the tens of millions of dollars, with further evaluation

ongoing that could materially increase said estimate.°

For much of 2026, KMC has been engaged with the Syndicate, and potential litigation funders in
assessing its options for pursuit of the claims against Suncor. As part of that process, KMC engaged
separate legal counsel to provide a second opinion on the potential claims against Suncor. That has

concluded and it has been reviewed.1?

Ultimately, in order to maximize value in the most cost-efficient manner, KMC has determined that it is
in its best interest to seek the certain enhanced Monitor’s powers in these CCAA proceedings, part of
which will include MLT Aikins LLP being retained by the Monitor for the purposes of pursuing the Suncor

litigation.12

Separately, since the last application, KMC has been working on numerous other wind-down matters,

including the following:

a) taken steps and wound up its pension plan with Canada Life/London Life for non-union staff. KMC
has received approvals from the Alberta Superintendent of Pensions in respect to the wind-up of

the plan. The necessary packages for transfer of funds have been mailed out to plan members.

b) KMC is both a Plaintiff and Defendant in actions related to a new Komatsu 830E that KMC rented
from SMS Equipment (“SMS”), which was destroyed by fire within 10 hours of commencing work.
KMC suffered a loss of approximately $600,000 related to loss of KMC property (tires) as well as
cost of removing burned materials from the site where the fire occurred. KMC has taken steps to
preserve their rights to this potential claim (by both commencing litigation to preserve limitation
periods, and entering into standstill agreements with its insurer with respect to any insurance claim);

and

c) working with the purchaser under the Transaction to resolve certain cure costs payable by the

purchaser;

9 Klemke Affidavit #5 at para 24.
10 Klemke Affidavit #5 at para 25.
11 Klemke Affidavit #5 at paras 26-27.
12 Klemke Affidavit #5 at para 28.



d) finalizing remaining WEPPA claims and outstanding financial obligations relating to Service

Canada’s processing of WEPPA claims for KMC non-union staff personnel;

e) managing and effecting wind-up activities including 2026 ROE and T4 filings, systems, website,

CRA and payroll accounts; and

f) generally complying with statutory and record-keeping obligations and preserving critical
information required to continue evaluation and advancement of potential claims for the benefit of
the Company’s stakeholders.13

36. Overall, the maintenance of the Stay Period is appropriate to enable KMC to effectively wind down its
operations and initiate and prosecute the Suncor litigation, without regard to having to advance

defences and collection efforts respecting claims of creditors.

Good Faith

37. KMC has and continues to act in good faith.

38. The applicable definition of good faith was set out by the Honourable Justice Topolniski in San
Francisco Gifts Ltd., Re:

The term "good faith" is not defined in the CCAA and there is a paucity of judicial
consideration about its meaning in the context of stay extension applications. The opposing
landlords on this application rely on the following definition of "good faith" found in Black's
Law Dictionary to support the proposition that good faith encompasses general commercial
fairness and honesty:

A state of mind consisting of: (1) honesty in belief or purpose, (2) faithfulness to one's
duty or obligation, (3) observance of reasonable commercial standards of fair dealings
in a given trade or business, or (4) absence of intent to defraud or seek
unconscionable advantage.

"Good faith" is defined as "honesty of intention" in the Concise Oxford Dictionary.
Regardless of which definition is used, honesty is at the core...1*

39. Further, the good faith test under the CCAA is properly limited to good faith within the CCAA, and while
there has not been any evidence of KMC not acting in good faith with creditors, it is also noted that

“good faith” is not in respect of prior conduct with creditors:

13 Affidavit #5 of Daniel Klemke at paras 35-40.
14 san Francisco Gifts Ltd., Re, 2005 ABQB 91 at paras 14-16 [TAB 3]



While "good faith" in the context of stay applications is generally focused on the debtor's
dealings with stakeholders, concern for the broader public interest mandates that a stay
not be granted if the result will be to condone wrongdoing.

Although there is a possibility that a debtor company's business practices will be so
offensive as to warrant refusal of a stay extension on public policy grounds, this is not such
a case. Clearly, San Francisco's sale of knockoff goods was illegal and offensive. Most
troubling was its sale to an unwitting public of goods bearing counterfeit safety labels.
Allowing the stay to continue in this case is not to minimize the repugnant nature of San
Francisco's conduct. However, the company has been condemned for its illegal conduct in
the appropriate forum and punishment levied. Denying the stay extension application would
be an additional form of punishment. Of greater concern is the effect that it would have on
San Francisco's creditors, particularly the unsecured creditors, who would be denied their
right to vote on the plan and whatever chance they might have for a small financial
recovery, one which they, for the most part, patiently await.

San Francisco has met the prerequisites that it has acted and is acting with due diligence
and in good faith in working towards presenting a plan of arrangement to its creditors.
Appreciating that the CCAA is to be given a broad and liberal interpretation to give effect
to its remedial purpose, | am satisfied that, in the circumstances, extending the stay of
proceedings is appropriate.1®

10

40. These CCAA proceedings commenced on January 10, 2025. Since that time, the following non-

exhaustive list details the good faith and due diligence that KMC has acted with:

a)

b)

d)

e)

KMC took steps to return certain assets which were secured to various lessors, pursuant to the

Lease Equipment Return Order granted January 20, 2025;6

KMC has reduced the number of employees it employs, as necessitated by downsized

operations;’

KMC paid in full the interim lending facility under these CCAA proceedings;!8

the SISP was implemented, with the Property marketed on a worldwide basis by the Sales Agent,

and with due diligence undertaken by parties as far away as Australia;'®

the Transaction closed, generating sale proceeds of over $100 million;2°

KMC maintained, until September 2025, a purchase order with Hudbay at its copper mountain mine

in British Columbia to supply equipment operators to the site;?!

15 San Francisco Gifts Ltd., Re, 2005 ABQB 91 at paras 30-32 [TAB 3]

16 Jones Affidavit #3 at paras 17-21.

17 Klemke Affidavit #4 at para 29; Klemke Affidavit #5 at para 31.

18 Jones Affidavit #3 at para 16.

19 Jones Affidavit #3 at para 43.

20 Klemke Affidavit #5 at para 12.

21 Affidavit of Daniel Klemke sworn November 16, 2025 (“Klemke Affidavit #3”) at para 24.



41.

11

g) KMC, through counsel, undertook a review and analysis of potential claims against Suncor which
would, if successful even in part, have a material positive impact on stakeholders. KMC engaged
separate legal counsel to provide a second opinion on the potential claim, was actively engaged

with litigation funders, the Syndicate and Monitor with respect to how to best proceed;?? and

h) KMC has continued to act on various matters as part of its wind down process, including winding
down its non-union pension, evaluation of other potential claims which may have monetary benefit

to KMC, WEPPA reconciliations and completing its corporate tax returns.23

KMC has acted honestly, and in a forthright and commercially reasonable manner with its stakeholders

and this Honourable Court. There is certainly no evidence to suggest otherwise.

Due Diligence

42.

43.

44,

45.

As described in the preceding section, in the relatively short period since the Initial Order was granted
and thereafter extended by the ARIO, KMC has promptly taken steps to maximize value to all

stakeholders. It continues to do so.

Further, there is no material prejudice to the creditors that KMC is aware of. While an inability to collect
may be considered simple prejudice, in the insolvency context it has been held that prevention of
collection does not constitute substantial or considerable prejudice.?* There is no evidence on which
the creditors of KMC can rely to show that they have been, or will be, materially prejudiced by the

extension of the Stay Period.

KMC has and continues to act with due diligence, and the extension of the Stay Period, to permit the

Suncor litigation to be commenced and continued, is not materially prejudicial to any creditor.

For the utmost of clarity, KMC remains committed to maximizing recovery to stakeholders. The main,
material aspect in which KMC can do so is by initiating and prosecuting the Suncor litigation. Without
doing so, or without extension of the Stay Period, the opportunity for further recovery is effectively nil,

as KMC's business operations are otherwise wound down.

22 Klemke Affidavit #5 at paras 25-28.
23 Klemke Affidavit #5 at paras 35-40.
24 Cantrail Coach Lines Ltd., Re, 2005 BCSC 351 at para 22 [TAB 4].
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B. Enhancement of Monitor’s Powers

46. KMC seeks the enhancement of the Monitor’'s powers, including permitting the Monitor to take any
actions or steps the Monitor considers necessary or desirable to manage, operate, carry on and wind
down the business of KMC, and specifically including the Monitor retaining counsel to initiate and

prosecute the Suncor litigation.

47. Under both section 11 and 23(k) of the CCAA, the Court has the ability to direct the Monitor to carry

out functions of the debtor company that the Court may direct:

11 Despite anything in the Bankruptcy and Insolvency Act or the Winding-up and
Restructuring Act, if an application is made under this Act in respect of a debtor company,
the court, on the application of any person interested in the matter, may, subject to the
restrictions set out in this Act, on notice to any other person or without notice as it may see

fit, make any order that it considers appropriate in the circumstances.

23 (1) The monitor shall:

(k) carry out any other functions in relation to the company that the court may direct.?>

48. Indeed, it has been accepted in practice and in law that the powers of a monitor may be expanded to

allow it to function as a “super monitor” in CCAA proceedings.26

49. Particularly, the powers of a monitor may be enhanced where such additional powers are appropriate
in the circumstances and in furtherance of the purposes of the CCAA, including the maximization of
creditor recovery.?” In Arrangement relatif a Bloom Lake General, the Superior Court of Quebec stated
that the Courts may grant these powers as necessary and appropriate to enable the monitor to fulfill its

duties and further the purposes of the CCAA.%8

50. Enhanced monitor powers have been found to be appropriate regardless of whether the CCAA

proceedings involve a liquidation or restructuring of the debtor company.?®

25 CCAA at section 11 and 23 [TAB 1].

26 Arrangement relatif a 9323-7055 Québec inc. (Aquadis International Inc.), 2020 QCCA 659 at para 68 [Aquadis]
[TAB 5].

27 Aguadis, at paras 61-62 [TAB 5].

28 Arrangement relatif a Bloom Lake General, 2021 QCCS 2946 at para 73 [Bloom Lake] [TAB 6].

2% Bloom Lake, at paras 92-93 [TAB 6].
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51. While much of the case law for enhancing Monitor powers concerns situations where management of
the company has resigned, or been found unfit to conduct the CCAA proceedings in some manner, that
is not the situation here. They key principals of KMC remain actively involved and working in good faith

and due diligence to maximize value to stakeholders.

52. Rather, KMC, with both the support of the Monitor and KMC'’s primary secured creditor, the Syndicate,

have resolved that enhancing the Monitor's powers is the appropriate step in the circumstances to:

a) conclude any final wind-down activities of KMC, including collecting on any final receivables; and

b) as described in more detail in the prior section, initiating and prosecuting the Suncor litigation,

wherein the Monitor would retain counsel for that purpose.

53. In all the circumstances, and with the support of KMC, the Monitor and KMC'’s primary secured lender,
enhancing the Monitor’s powers is appropriate in the circumstances and will further the goal in these

proceedings of maximizing value to stakeholders.

C. Sealing Order

54. On an application to temporarily seal a court file, or portion of it, this Honourable Court has broad
discretion and may make a direction on any matter that the circumstances require, and it may grant the

Order notwithstanding the provisions of Division 4 of Part 6 of the Alberta Rules of Court.20

55. Temporary sealing orders should be granted when:

a) an Order is needed to prevent serious risk to an important interest because reasonable alternative

measures will not prevent the risk; and

b) the salutary effects of the Order outweigh its deleterious effects, including the effects on the right

to free expression, which includes public interest in open and accessible court proceedings.3!

56. More recently, the Supreme Court of Canada in Sherman Estate v Donovan, restated the test upon
which an applicant must satisfy in asking a court to exercise discretion in a way that limits the open
court presumption. An applicant must demonstrate (a) court openness poses a serious risk to an

important public interest, (b) the order sought is necessary to prevent this serious risk to the identified

30 Alberta Rules of Court, Alta Reg 124-2010, Division 4 of Part 6.
31 Sierra Club of Canada v Canada (Minister of Finance), 2002 SCC 41 at para 45 [TAB 7].



57.

58.

59.

60.

61.

62.

14

interest because reasonably alternative measures will not prevent this risk, and (c) as a matter of

proportionality, the benefits of the order outweigh its negative effects.3?

There were a number of Sealing Orders granted in these proceedings, and in the NOI Proceedings
(Court File No. 24-3162620) (“NOI Proceedings”) which were taken up in these proceedings. All
Sealing Orders originally had an expiry of December 31, 2025.

Most of the Sealing Orders relate to prior valuation of KMC assets, the Transaction or a key employee
retention plan. With the Transaction closed and the assets sold, the Sealing Orders have served their

purpose for those matters.

However, there are two Affidavits, or portions thereof33, which by Order of November 28, 2025, sealing
was extended from December 31, 2025 to June 30, 2026, and which KMC believes a further extension
of the applicable Sealing Orders to June 30, 2027 (or to whatever date the Stay Period is extended to)
is appropriate, due to the fact they contain commercially sensitive information related to, among other
things, KMC'’s contracts with Suncor. KMC is unaware of any reason why the continued sealing would

be prejudicial to any party.

Additionally, KMC also seeks to seal the Litigation Services Retainer due to June 30, 2027 (or to
whatever date the Stay Period is extended to) due the fact it contains confidential information of a
solicitor and client nature, for litigation purposes and which, but for wanting the Court to be permitted

to review the agreement, would otherwise not be disclosed to any party.

Sealing is the least restrictive method available to prevent the dissemination of the confidential
information. The purpose of the sealing order, being to protect sensitive commercial information, far

outweigh the deleterious effects of restricting the accessibility of Court proceedings.

The Applicant submits that the Sealing Order is appropriate in the circumstances and ought to be

granted.

32 Sherman Estate v Donovan, 2021 SCC 25 at para 38 [TAB §].

33 Exhibit “I” of the Confidential Affidavit of Daniel Klemke sworn December 6, 2024 (in the NOI proceedings, Court File
No. 24-3162620, which were taken up and continued in these CCAA proceedings by the Initial Order) and the
Confidential Affidavit of Bryn Jones sworn April 7, 2025.
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V. CONCLUSIONS AND RELIEF SOUGHT

63.

64.

65.

66.

The extension of the Stay Period to and including June 30, 2027 is just and appropriate, and consistent
with the objectives of the CCAA.

KMC is supportive of the enhanced Monitor’'s powers and in the circumstances, said enhanced powers

are appropriate.

The Sealing Order, and extension of prior Sealings Orders, is appropriate in the circumstances.

In all the circumstances this Application ought to be allowed.

DATED this 5" day of May, 2026.

DUNCAN CRAIG LLP
Per:

.3

Darren R. Bieganek, KC/ Zachary Soprovich
Counsel for the Applicant, KMC Mining Corporation
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Single judge may exercise powers, subject to appeal

(2) The powers conferred by this Act on a court may,
subject to appeal as provided for in this Act, be exercised
by a single judge thereof, and those powers may be exer-
cised in chambers during term or in vacation.

R.S.,c. C-25,s. 9.

Form of applications

10 (1) Applications under this Act shall be made by pe-
tition or by way of originating summons or notice of mo-
tion in accordance with the practice of the court in which
the application is made.

Documents that must accompany initial application
(2) An initial application must be accompanied by

(a) a statement indicating, on a weekly basis, the pro-
jected cash flow of the debtor company;

(b) a report containing the prescribed representations
of the debtor company regarding the preparation of
the cash-flow statement; and

(c) copies of all financial statements, audited or unau-
dited, prepared during the year before the application
or, if no such statements were prepared in that year, a
copy of the most recent such statement.

Publication ban

(3) The court may make an order prohibiting the release
to the public of any cash-flow statement, or any part of a
cash-flow statement, if it is satisfied that the release
would unduly prejudice the debtor company and the
making of the order would not unduly prejudice the com-
pany’s creditors, but the court may, in the order, direct
that the cash-flow statement or any part of it be made
available to any person specified in the order on any
terms or conditions that the court considers appropriate.

R.S., 1985, c. C-36, s. 10; 2005, c. 47, s. 127.

General power of court

11 Despite anything in the Bankruptcy and Insolvency
Act or the Winding-up and Restructuring Act, if an ap-
plication is made under this Act in respect of a debtor
company, the court, on the application of any person in-
terested in the matter, may, subject to the restrictions set
out in this Act, on notice to any other person or without
notice as it may see fit, make any order that it considers
appropriate in the circumstances.

R.S., 1985, c. C-36, s. 11; 1992, c. 27, s. 90; 1996, c. 6, s. 167; 1997, c. 12, s. 124; 2005, c.
47,s.128.

Un seul juge peut exercer les pouvoirs, sous réserve
d’appel

(2) Les pouvoirs conférés au tribunal par la présente loi
peuvent étre exercés par un seul de ses juges, sous ré-
serve de l'appel prévu par la présente loi. Ces pouvoirs
peuvent étre exercés en chambre, soit durant une session
du tribunal, soit pendant les vacances judiciaires.

S.R., ch. C-25, art. 9.

Forme des demandes

10 (1) Les demandes prévues par la présente loi
peuvent étre formulées par requéte ou par voie d’assigna-
tion introductive d’instance ou d’avis de motion confor-
mément a la pratique du tribunal auquel la demande est
présentée.

Documents accompagnant la demande initiale
(2) La demande initiale doit étre accompagnée :

a) d’un état portant, projections a I’appui, sur I’évolu-
tion hebdomadaire de I'encaisse de la compagnie débi-
trice;

b) d’un rapport contenant les observations réglemen-
taires de la compagnie débitrice relativement a I'éta-
blissement de cet état;

c) d'une copie des états financiers, vérifiés ou non,
établis au cours de 'année précédant la demande ou, a
défaut, d’'une copie des états financiers les plus ré-
cents.

Interdiction de mettre I'état a la disposition du public

(3) Le tribunal peut, par ordonnance, interdire la com-
munication au public de tout ou partie de 1’état de I'évo-
lution de l'encaisse de la compagnie débitrice s’il est
convaincu que sa communication causerait un préjudice
indu a celle-ci et que sa non-communication ne causerait
pas de préjudice indu a ses créanciers. Il peut toutefois
préciser dans 'ordonnance que tout ou partie de cet état
peut étre communiqué, aux conditions qu’il estime indi-
quées, a la personne qu’il nomme.

L.R. (1985), ch. C-36, art. 10; 2005, ch. 47, art. 127.

Pouvoir général du tribunal

11 Malgré toute disposition de la Loi sur la faillite et
l'insolvabilité ou de la Loi sur les liquidations et les re-
structurations, le tribunal peut, dans le cas de toute de-
mande sous le régime de la présente loi a I'égard d’'une
compagnie débitrice, rendre, sur demande d’un intéressé,
mais sous réserve des restrictions prévues par la présente
loi et avec ou sans avis, toute ordonnance qu’il estime in-
diquée.

L.R. (1985), ch. C-36, art. 11; 1992, ch. 27, art. 90; 1996, ch. 6, art. 167; 1997, ch. 12, art.
124; 2005, ch. 47, art. 128.
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Relief reasonably necessary

11.001 An order made under section 11 at the same
time as an order made under subsection 11.02(1) or dur-
ing the period referred to in an order made under that
subsection with respect to an initial application shall be
limited to relief that is reasonably necessary for the con-
tinued operations of the debtor company in the ordinary
course of business during that period.

2019, c. 29, s. 136.

Rights of suppliers

11.01 No order made under section 11 or 11.02 has the
effect of

(a) prohibiting a person from requiring immediate
payment for goods, services, use of leased or licensed
property or other valuable consideration provided af-
ter the order is made; or

(b) requiring the further advance of money or credit.
2005, c. 47, s. 128.

Stays, etc. — initial application

11.02 (1) A court may, on an initial application in re-
spect of a debtor company, make an order on any terms
that it may impose, effective for the period that the court
considers necessary, which period may not be more than
10 days,

(a) staying, until otherwise ordered by the court, all
proceedings taken or that might be taken in respect of
the company under the Bankruptcy and Insolvency
Act or the Winding-up and Restructuring Act,;

(b) restraining, until otherwise ordered by the court,
further proceedings in any action, suit or proceeding
against the company; and

(c) prohibiting, until otherwise ordered by the court,
the commencement of any action, suit or proceeding
against the company.

Stays, etc. — other than initial application

(2) A court may, on an application in respect of a debtor
company other than an initial application, make an or-
der, on any terms that it may impose,

(a) staying, until otherwise ordered by the court, for
any period that the court considers necessary, all pro-
ceedings taken or that might be taken in respect of the
company under an Act referred to in paragraph (1)(a);

Redressements normalement nécessaires

11.001 L'ordonnance rendue au titre de l'article 11 en
méme temps que I'ordonnance rendue au titre du para-
graphe 11.02(1) ou pendant la période visée dans I'ordon-
nance rendue au titre de ce paragraphe relativement a la
demande initiale n’est limitée qu’aux redressements nor-
malement nécessaires a la continuation de I’exploitation
de la compagnie débitrice dans le cours ordinaire de ses
affaires durant cette période.

2019, ch. 29, art. 136.

Droits des fournisseurs

11.01 L'ordonnance prévue aux articles 11 ou 11.02 ne
peut avoir pour effet :

a) d’empécher une personne d’exiger que soient effec-
tués sans délai les paiements relatifs a la fourniture de
marchandises ou de services, a l'utilisation de biens
loués ou faisant 'objet d'une licence ou a la fourniture
de toute autre contrepartie de valeur qui ont lieu apres
I'ordonnance;

b) d’exiger le versement de nouvelles avances de
fonds ou de nouveaux crédits.
2005, ch. 47, art. 128.

Suspension : demande initiale

11.02 (1) Dans le cas d’'une demande initiale visant une
compagnie débitrice, le tribunal peut, par ordonnance,
aux conditions qu’il peut imposer et pour la période
maximale de dix jours qu’il estime nécessaire :

a) suspendre, jusqu'a nouvel ordre, toute procédure
qui est ou pourrait étre intentée contre la compagnie
sous le régime de la Loi sur la faillite et l'insolvabilité
ou de la Loi sur les liquidations et les restructura-
tions;

b) surseoir, jusqu’a nouvel ordre, a la continuation de
toute action, poursuite ou autre procédure contre la
compagnie;

c) interdire, jusqu’a nouvel ordre, I'introduction de
toute action, poursuite ou autre procédure contre la
compagnie.

Suspension : demandes autres qu’initiales

(2) Dans le cas d’'une demande, autre qu'une demande
initiale, visant une compagnie débitrice, le tribunal peut,
par ordonnance, aux conditions qu’il peut imposer et
pour la période qu’il estime nécessaire :

a) suspendre, jusqu'a nouvel ordre, toute procédure
qui est ou pourrait étre intentée contre la compagnie
sous le régime des lois mentionnées a I'alinéa (1)a);
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(b) restraining, until otherwise ordered by the court,
further proceedings in any action, suit or proceeding
against the company; and

(c) prohibiting, until otherwise ordered by the court,
the commencement of any action, suit or proceeding
against the company.

Burden of proof on application
(3) The court shall not make the order unless

(a) the applicant satisfies the court that circumstances
exist that make the order appropriate; and

(b) in the case of an order under subsection (2), the
applicant also satisfies the court that the applicant has
acted, and is acting, in good faith and with due dili-
gence.

Restriction

(4) Orders doing anything referred to in subsection (1)
or (2) may only be made under this section.
2005, c. 47, s. 128, 2007, c. 36, s. 62(F); 2019, c. 29, s. 137.

Stays — directors

11.03 (1) An order made under section 11.02 may pro-
vide that no person may commence or continue any ac-
tion against a director of the company on any claim
against directors that arose before the commencement of
proceedings under this Act and that relates to obligations
of the company if directors are under any law liable in
their capacity as directors for the payment of those obli-
gations, until a compromise or an arrangement in respect
of the company, if one is filed, is sanctioned by the court
or is refused by the creditors or the court.

Exception

(2) Subsection (1) does not apply in respect of an action
against a director on a guarantee given by the director re-
lating to the company’s obligations or an action seeking
injunctive relief against a director in relation to the com-

pany.

Persons deemed to be directors

(3) If all of the directors have resigned or have been re-
moved by the shareholders without replacement, any
person who manages or supervises the management of
the business and affairs of the company is deemed to be a
director for the purposes of this section.

2005, c. 47, s. 128.

b) surseoir, jusqu’a nouvel ordre, a la continuation de
toute action, poursuite ou autre procédure contre la
compagnie;

c) interdire, jusqu’a nouvel ordre, l'introduction de
toute action, poursuite ou autre procédure contre la
compagnie.

Preuve
(3) Le tribunal ne rend I'ordonnance que si :

a) le demandeur le convainc que la mesure est oppor-
tune;

b) dans le cas de I'ordonnance visée au paragraphe
(2), le demandeur le convainc en outre qu’il a agi et
continue d’agir de bonne foi et avec la diligence vou-
lue.

Restriction

(4) L’'ordonnance qui prévoit 'une des mesures visées
aux paragraphes (1) ou (2) ne peut étre rendue qu’en ver-
tu du présent article.

2005, ch. 47, art. 128, 2007, ch. 36, art. 62(F); 2019, ch. 29, art. 137.

Suspension — administrateurs

11.03 (1) L’ordonnance prévue a l'article 11.02 peut in-
terdire I'introduction ou la continuation de toute action
contre les administrateurs de la compagnie relativement
aux réclamations qui sont antérieures aux procédures in-
tentées sous le régime de la présente loi et visent des
obligations de la compagnie dont ils peuvent étre, €s qua-
lités, responsables en droit, tant que la transaction ou
Parrangement, le cas échéant, n’a pas été homologué par
le tribunal ou rejeté par celui-ci ou les créanciers.

Exclusion

(2) La suspension ne s’applique toutefois pas aux actions
contre les administrateurs pour les garanties qu’ils ont
données relativement aux obligations de la compagnie ni
aux mesures de la nature d’'une injonction les visant au
sujet de celle-ci.

Présomption : administrateurs

(3) Si tous les administrateurs démissionnent ou sont
destitués par les actionnaires sans étre remplacés, qui-
conque dirige ou supervise les activités commerciales et
les affaires internes de la compagnie est réputé un admi-
nistrateur pour 'application du présent article.

2005, ch. 47, art. 128.
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(d) any further criteria, consistent with those set out
in paragraphs (a) to (c), that are prescribed.

Related creditors

(3) A creditor who is related to the company may vote
against, but not for, a compromise or arrangement relat-
ing to the company.

1997, c. 12, s. 126; 2005, c. 47, s. 131; 2007, c. 36, s. 71.

Class — creditors having equity claims

22.1 Despite subsection 22(1), creditors having equity
claims are to be in the same class of creditors in relation
to those claims unless the court orders otherwise and
may not, as members of that class, vote at any meeting
unless the court orders otherwise.

2005, c. 47, s. 131; 2007, c. 36, s. 71.

Monitors

Duties and functions
23 (1) The monitor shall

(a) except as otherwise ordered by the court, when an
order is made on the initial application in respect of a
debtor company,

(i) publish, without delay after the order is made,
once a week for two consecutive weeks, or as other-
wise directed by the court, in one or more newspa-
pers in Canada specified by the court, a notice con-
taining the prescribed information, and

(ii) within five days after the day on which the or-
der is made,

(A) make the order publicly available in the pre-
scribed manner,

(B) send, in the prescribed manner, a notice to
every known creditor who has a claim against
the company of more than $1,000 advising them
that the order is publicly available, and

(C) prepare a list, showing the names and ad-
dresses of those creditors and the estimated
amounts of those claims, and make it publicly
available in the prescribed manner;

(b) review the company’s cash-flow statement as to its
reasonableness and file a report with the court on the
monitor’s findings;

d) tous autres critéres réglementaires compatibles
avec ceux énumeérés aux alinéas a) a c).

Créancier lié

(3) Le créancier lié a la compagnie peut voter contre,
mais non pour, 'acceptation de la transaction ou de I'ar-
rangement.

1997, ch. 12, art. 126; 2005, ch. 47, art. 131; 2007, ch. 36, art. 71.

Catégorie de créanciers ayant des réclamations
relatives a des capitaux propres

22.1 Malgré le paragraphe 22(1), les créanciers qui ont
des réclamations relatives a des capitaux propres font
partie d'une méme catégorie de créanciers relativement a
ces réclamations, sauf ordonnance contraire du tribunal,
et ne peuvent a ce titre voter a aucune assemblée, sauf or-
donnance contraire du tribunal.

2005, ch. 47, art. 131; 2007, ch. 36, art. 71.

Controleurs

Attributions
23 (1) Le contréleur est tenu :

a) a moins que le tribunal n’en ordonne autrement,
lorsqu’il rend une ordonnance a ’égard de la demande
initiale visant une compagnie débitrice :

(i) de publier, sans délai apres le prononcé de 'or-
donnance, une fois par semaine pendant deux se-
maines consécutives, ou selon les modalités qui y
sont prévues, dans le journal ou les journaux au
Canada qui y sont précisés, un avis contenant les
renseignements réglementaires,

(ii) dans les cinq jours suivant la date du prononcé
de 'ordonnance :

(A) de rendre l'ordonnance publique selon les
modalités réglementaires,

(B) d’envoyer un avis, selon les modalités régle-
mentaires, a chaque créancier connu ayant une
réclamation supérieure a mille dollars les infor-
mant que 'ordonnance a été rendue publique,

(C) d’établir la liste des nom et adresse de cha-
cun de ces créanciers et des montants estimés
des réclamations et de la rendre publique selon
les modalités réglementaires;

b) de réviser I'état de I’évolution de l'encaisse de la
compagnie, en ce qui a trait a sa justification, et de dé-
poser aupres du tribunal un rapport ot il présente ses
conclusions;
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(c) make, or cause to be made, any appraisal or inves-
tigation the monitor considers necessary to determine
with reasonable accuracy the state of the company’s
business and financial affairs and the cause of its fi-
nancial difficulties or insolvency and file a report with
the court on the monitor’s findings;

(d) file a report with the court on the state of the com-
pany’s business and financial affairs — containing the
prescribed information, if any —

(i) without delay after ascertaining a material ad-
verse change in the company’s projected cash-flow
or financial circumstances,

(ii) not later than 45 days, or any longer period that
the court may specify, after the day on which each
of the company’s fiscal quarters ends, and

(iii) at any other time that the court may order;

(d.1) file a report with the court on the state of the
company’s business and financial affairs — containing
the monitor’s opinion as to the reasonableness of a de-
cision, if any, to include in a compromise or arrange-
ment a provision that sections 38 and 95 to 101 of the
Bankruptcy and Insolvency Act do not apply in re-
spect of the compromise or arrangement and contain-
ing the prescribed information, if any — at least seven
days before the day on which the meeting of creditors
referred to in section 4 or 5 is to be held;

(e) advise the company’s creditors of the filing of the
report referred to in any of paragraphs (b) to (d.1);

(f) file with the Superintendent of Bankruptcy, in the
prescribed manner and at the prescribed time, a copy
of the documents specified in the regulations;

(£.1) for the purpose of defraying the expenses of the
Superintendent of Bankruptcy incurred in performing
his or her functions under this Act, pay the prescribed
levy at the prescribed time to the Superintendent for
deposit with the Receiver General,;

(g) attend court proceedings held under this Act that
relate to the company, and meetings of the company’s
creditors, if the monitor considers that his or her at-
tendance is necessary for the fulfilment of his or her
duties or functions;

(h) if the monitor is of the opinion that it would be
more beneficial to the company’s creditors if proceed-
ings in respect of the company were taken under the
Bankruptcy and Insolvency Act, so advise the court
without delay after coming to that opinion;

c¢) de faire ou de faire faire toute évaluation ou inves-
tigation qu’il estime nécessaire pour établir ’état des
affaires financieres et autres de la compagnie et les
causes des difficultés financieres ou de l'insolvabilité
de celle-ci, et de déposer aupres du tribunal un rap-
port ot il présente ses conclusions;

d) de déposer auprés du tribunal un rapport portant
sur I'état des affaires financiéres et autres de la com-
pagnie et contenant les renseignements réglemen-
taires :

(i) des qu’il note un changement défavorable im-
portant au chapitre des projections relatives a 1’en-
caisse ou de la situation financiére de la compagnie,

(ii) au plus tard quarante-cinq jours — ou le
nombre de jours supérieur que le tribunal fixe —
apres la fin de chaque trimestre d’exercice,

(iii) a tout autre moment fixé par ordonnance du
tribunal;

d.1) de déposer auprés du tribunal, au moins sept
jours avant la date de la tenue de 'assemblée des
créanciers au titre des articles 4 ou 5, un rapport por-
tant sur I’état des affaires financiéres et autres de la
compagnie, contenant notamment son opinion sur le
caractére raisonnable de la décision d’inclure dans la
transaction ou larrangement une disposition pré-
voyant la non-application a celle-ci des articles 38 et
95 a 101 de la Lot sur la faillite et linsolvabilité, et
contenant les renseignements réglementaires;

e) d’informer les créanciers de la compagnie du dépot
du rapport visé a 'un ou 'autre des alinéas b) a d.1);

f) de déposer aupres du surintendant des faillites, se-
lon les modalités réglementaires, de temps et autre,
une copie des documents précisés par reglement;

f.1) afin de défrayer le surintendant des faillites des
dépenses engagées par lui dans I'exercice de ses attri-
butions prévues par la présente loi, de lui verser, pour
dépdt aupres du receveur général, le prélevement ré-
glementaire, et ce au moment prévu par les regle-
ments;

g) d’assister aux audiences du tribunal tenues dans le
cadre de toute procédure intentée sous le régime de la
présente loi relativement a la compagnie et aux assem-
blées de créanciers de celle-ci, s’il estime que sa pré-
sence est nécessaire a ’exercice de ses attributions;

h) des qu’il conclut qu’il serait plus avantageux pour
les créanciers qu'une procédure visant la compagnie
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(i) advise the court on the reasonableness and fairness
of any compromise or arrangement that is proposed
between the company and its creditors;

(j) make the prescribed documents publicly available
in the prescribed manner and at the prescribed time
and provide the company’s creditors with information
as to how they may access those documents; and

(k) carry out any other functions in relation to the
company that the court may direct.

Monitor not liable

(2) If the monitor acts in good faith and takes reasonable
care in preparing the report referred to in any of para-
graphs (1)(b) to (d.1), the monitor is not liable for loss or
damage to any person resulting from that person’s re-
liance on the report.

2005, c. 47, s. 131; 2007, c. 36, s. 72.

Right of access

24 For the purposes of monitoring the company’s busi-
ness and financial affairs, the monitor shall have access
to the company’s property, including the premises,
books, records, data, including data in electronic form,
and other financial documents of the company, to the ex-
tent that is necessary to adequately assess the company’s
business and financial affairs.

2005, c. 47,s. 131.

Obligation to act honestly and in good faith

25 In exercising any of his or her powers or in perform-
ing any of his or her duties and functions, the monitor
must act honestly and in good faith and comply with the
Code of Ethics referred to in section 13.5 of the
Bankruptcy and Insolvency Act.

2005, c. 47, s. 131.

Powers, Duties and Functions of
Superintendent of Bankruptcy

Public records

26 (1) The Superintendent of Bankruptcy must keep, or
cause to be kept, in the form that he or she considers ap-
propriate and for the prescribed period, a public record
of prescribed information relating to proceedings under
this Act. On request, and on payment of the prescribed
fee, the Superintendent of Bankruptcy must provide, or
cause to be provided, any information contained in that
public record.

soit intentée sous le régime de la Loi sur la faillite et
linsolvabilité, d’en aviser le tribunal;

i) de conseiller le tribunal sur le caractere juste et
équitable de toute transaction ou de tout arrangement
proposés entre la compagnie et ses créanciers;

j) de rendre publics selon les modalités réglemen-
taires, de temps et autres, les documents réglemen-
taires et de fournir aux créanciers de la compagnie des
renseignements sur les modalités d’accés a ces docu-
ments;

k) d’accomplir a I'égard de la compagnie tout ce que le
tribunal lui ordonne de faire.

Non-responsabilité du contréleur

(2) S’il agit de bonne foi et prend toutes les précautions
voulues pour bien établir le rapport visé a I'un ou 'autre
des alinéas (1)b) a d.1), le controleur ne peut étre tenu
pour responsable des dommages ou pertes subis par la
personne qui s’y fie.

2005, ch. 47, art. 131; 2007, ch. 36, art. 72.

Droit d’acces aux biens

24 Dans le cadre de la surveillance des affaires finan-
ciéres et autres de la compagnie et dans la mesure ou cela
s'impose pour lui permettre de les évaluer adéquatement,
le controleur a accés aux biens de celle-ci, notamment les
locaux, livres, données sur support électronique ou autre,
registres et autres documents financiers.

2005, ch. 47, art. 131.

Diligence

25 Le contrdleur doit, dans ’exercice de ses attributions,
agir avec intégrité et de bonne foi et se conformer au
code de déontologie mentionné a l'article 13.5 de la Loi
sur la faillite et l'insolvabilité.

2005, ch. 47, art. 131.

Attributions du surintendant des
faillites

Registres publics

26 (1) Le surintendant des faillites conserve ou fait
conserver, en la forme qu’il estime indiquée et pendant la
période réglementaire, un registre public contenant des
renseignements réglementaires sur les procédures inten-
tées sous le régime de la présente loi. Il fournit ou voit a
ce qu’il soit fourni a quiconque le demande tous rensei-
gnements figurant au registre, sur paiement des droits
réglementaires.

Current to March 17, 2026
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2017 ABQB 508
Alberta Court of Queen's Bench

Re Canada North Group Inc

2017 CarswellAlta 1609, 2017 ABQB 508, [2017] A.W.L.D. 5084,
2017 D.T.C. 5110, 283 A.C.W.S. (3d) 255, 51 C.B.R. (6th) 282

In the Matter of the Companies' Creditors Arrangement Act, RSC 1985, ¢ C-36, as amended

And In the Matter of a Plan of Arrangement of Canada North Group Inc., Canada North Camps
Inc., Campcorp Structures Ltd., D.J. Catering Ltd., 816956 Alberta Ltd. and 1371047 Alberta Ltd.

S.D. Hillier J.

Heard: July 27, 2017
Judgment: August 17, 2017
Docket: Edmonton 1703-12327

Counsel: S.A. Wanke, S. Norris, for Applicants / Cross-Respondents
C.P. Russell, Q.C., for Respondent / Cross-Applicant

D.R. Bieganek, Q.C., for Monitor, Ernst & Young LLP

J. Oliver, for Business Development Bank of Canada

T.M. Warner, for ECN Capital Corp.

M.J. McCabe, Q.C., for PricewaterhouseCoopers

R.J. Wasylyshyn, for Weslease Income Growth Fund LP

H.M.B. Ferris, for First Island Financial Services Ltd.

G.F. Body, for Canada Revenue Agency

Subject: Insolvency

Headnote

Bankruptcy and insolvency --- Companies' Creditors Arrangement Act — Initial application — Grant of stay — Extension
of order

Debtors were group of companies involved in work camps in natural resource sector, modular construction manufacturing,
camp land rentals, and real estate holdings including golf course — Debtors had used services of secured creditor for significant
period of time — Debtors' operations and profitability were significantly impacted by downturn in economy — Debtors issued
notices of intention to make proposals under Bankruptcy and Insolvency Act and obtained initial stay of proceedings under
s. 11.02(1) of Companies' Creditors Arrangement Act (CCAA)— Debtors brought application for extension of stay under s.
11.02(2) of CCAA, and for ancillary relief — Creditor brought cross-application for order lifting stay and appointing either
full or interim receiver — Application granted; cross-application dismissed — Stay was extended with date for review being
set; debtor-in-possession (DIP) financing was increased; affiliated company was added as debtor; monitor's first report was
approved; and stay was expanded to included third parties involved in debtors' projects — Chief restructuring officer had begun
consultations with unsolicited parties who had expressed interest, and structure for plan of arrangement was now important
priority — It was not shown that debtors had failed to act in good faith to extent of disentitling extension sought, and extension
of stay was in best interest subject to further vigorous review within reasonable period of time — Increase in DIP financing
was required to address anticipated cash flow shortage resulting from welcome work during what was typically slower season
for debtors — Operations of affiliated company were inextricably linked to those of debtors.

APPLICATION by debtors for extension of stay under s. 11.02(2) of Companies' Creditors Arrangement Act, and for ancillary
relief; CROSS-APPLICATION by creditor for order lifting stay and appointing either full or interim receiver.
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« the leasing arrangement with Weslease has been extended for use by the Group valued at approximately $6M and
listed as: three Jack+Jill dorms, two power distribution centres and one waste water treatment plant;

« expansion of the Stay to include 1919 is reasonable.

32 Aswell, the Monitor and the Group have been in contact with various parties who have expressed interest in participating
in a restructuring through refinancing, purchasing assets or investing in the Group.

V Law

33  Aninitial Stay unders. 11.02(1) of the CCAA4 may be imposed for a maximum period of 30 days. The role of this Court on
a subsequent application under s. 11.02(2) is not to re=evaluate the initial decision, but rather to consider whether the applicant
has established that the current circumstances support an extension as being appropriate and that the applicant has acted, and
is acting, in good faith and with due diligence, as required under s. 11.02(3).

34  The purpose of the CCAA is to permit the debtor to continue to carry on business and, where possible, avoid the social and
economic costs of liquidating its assets. Appropriateness of an extension under the CCAA is assessed by inquiring into whether
the order sought advances the policy objectives underlying the CCAA. A stay can be lifted if the reorganization is doomed to
failure, but where the order sought realistically advances those objectives, a CCAA court has the discretion to grant it: 7ed Leroy
Trucking Ltd., Re, 2010 SCC 60 (S.C.C.) at paras 15, 70, 71, [2010] 3 S.C.R. 379 (S.C.C.).

35 In applying for an extension, the applicant must provide evidence of at least "a kernel of a plan" which will advance the
CCAA objectives: North American Tungsten Corp., Re, 2015 BCSC 1376, 2015 CarswellBC 2232 (B.C. S.C.) at para 26, citing
Azure Dynamics Corp., Re, 2012 BCSC 781, 91 C.B.R. (5th) 310 (B.C. S.C. [In Chambers]).

36 Pursuant to s. 11.02(3), the applicant is required to demonstrate that it has acted, and continues to act, in good faith.
Honesty is at the core of "good faith": San Francisco Gifts Ltd., Re, 2005 ABQB 91 (Alta. Q.B.) at paral6, (2005), 10 C.B.R.
(5th) 275 (Alta. Q.B.).

37  Section 11.02(3) refers to consideration of good faith and due diligence in both the past and present tense. Romaine J.
in Alberta Treasury Branches v. Tallgrass Energy Corp, 2013 ABQB 432 (Alta. Q.B.) at para 13, (2013), 8 C.B.R. (6th) 161
(Alta. Q.B.) confirmed the language of s. 11.02(3), to the effect that the court needs to be satisfied that the applicant has acted
in the past, and is acting, in good faith. See also Alexis Paragon Limited Partnership, Re, 2014 ABQB 65 (Alta. Q.B.) at para
16, (2014), 9 C.B.R. (6th) 43 (Alta. Q.B.).

38 By contrast, in Muscletech Research & Development Inc., Re, [2006] O.J. No. 462 (Ont. S.C.J. [Commercial List]) at
para 4, (2006), 19 C.B.R. (5th) 57 (Ont. S.C.J. [Commercial List]), Farley J. held that the question of good faith relates to how
the parties are conducting themselves in the context of the CCAA4 proceedings. Courts in subsequent cases adopted this view:
Pacific Shores Resort & Spa Ltd., Re, 2011 BCSC 1775 (B.C. S.C. [In Chambers]) at para 31-32, [2011] B.C.J. No. 2482 (B.C.
S.C. [In Chambers]), and 4579922 Canada Inc., Re, 2015 ONSC 124 (Ont. S.C.J. [Commercial List]) in paras 44-46, (2015),
22 C.B.R. (6th) 44 (Ont. S.C.J. [Commercial List]).

39  In GuestLogix Inc., Re, 2016 ONSC 1348, [2016] O.J. No. 1129 (Ont. S.C.J.), the Court expanded the stay to proceedings
against a guarantor, noting that it was insolvent and in default of its obligations, highly integrated with the debtor company, and
the debtor company would be able to include all the assets of the guarantor in a potential transaction if the guarantor were added.

40  The Court has broad equitable jurisdiction to determine appropriate allocation among assets of administration, interim
financing and directors' charges: Hunters Trailer & Marine Ltd., Re, 2001 ABQB 1094, 30 C.B.R. (4th) 206 (Alta. Q.B.). The
Court in Canwest Publishing Inc. / Publications Canwest Inc., Re, 2010 ONSC 222 (Ont. S.C.J. [Commercial List]) at para 54,
(2010), 63 C.B.R. (5th) 115 (Ont. S.C.J. [Commercial List]) set out factors to be considered in determining priority of charges
under s. 11.52 of the CCAA4 which are critical to the successful restructuring of the business:
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Most Negative Treatment: Distinguished
Most Recent Distinguished: Worldspan Marine Inc., Re | 2011 BCSC 1758, 2011 CarswellBC 3667, 86 C.B.R. (5th) 119,
[2012]1 B.C.W.L.D. 2061, 211 A.C.W.S. (3d) 557| (B.C. S.C., Dec 21, 2011)

2005 ABQB 91
Alberta Court of Queen’s Bench

San Francisco Gifts Ltd., Re

2005 CarswellAlta 174, 2005 ABQB 91, [2005] A.W.L.D. 1426, [2005] A.J. No. 131, 10 C.B.R. (5th) 275, 137
A.C.W.S. (3d) 242, 378 A.R. 361, 42 Alta. L.R. (4th) 377

In the Matter of the Companies’ Creditors Arrangement Act, R.S.A. 1985, c. C-36,
As Amended

And In the Matter of a Plan of Compromise or Arrangement of San Francisco Gifts Ltd., San Francisco Retail Gifts
Incorporated (Previously Called San Francisco Gifts Incorporated), San Francisco Gift Stores Limited, San
Francisco Gifts (Atlantic) Limited, San Francisco Stores Ltd., San Francisco Gifts & Novelties Inc., San Francisco
Gifts & Novelty Merchandising Corporation (Previously Called San Francisco Gifts and Novelty Corporation), San
Francisco (The Rock) Ltd. (Previously Called San Francisco Newfoundland Ltd.) And San Francisco Retail Gifts &
Novelties Limited (Previously Called San Francisco Gifts & Novelties Limited)

Topolniski J.

Heard: January 17, 2005
Judgment: February 9, 2005
Docket: Edmonton 0403-00170

Counsel: Richard T.G. Reeson, Q.C., John Bridgadear, Howard J. Sniderman for Companies

Michael McCabe, Q.C. for Monitor, Browning Crocker Inc.

Jeremy H. Hockin for Oxford Properties Group Inc., Ivanhoe Cambridge 1 Inc.; 20 Vic Management Ltd.; Morguard
Investments Ltd.; Morguard Real Estate Investments Trust; Millwoods Town Centre, Edmonton; Park Place, Lethbridge;
Metro Town, Burnaby, B.C.; Northgate Mall, Edmonton; Brandon Shopping Mall, MB; Herongate Mall, Ottawa; Westmount
Shopping Centre, London; Village Mall, St. John’s NFLD; Kingsway Garden Mall; Westbrook Mall; Bonnie Doon Shopping
Centre; Red Deer Centre; Marlborough Mall; Circile Park Mall; Kildonan Place Mall; Cambridge Centre; Oshawa Centre;
Tecumseh Mall; Downtown Chatham Centre; Simcoe Town Centre; Niagara Square; Halifax Shopping Centre; RioCan
Property Services; 1113443 Ontario Inc.; Shoppers World, Brampton, ON; Tillicum Mall, Victoria, BC; Confederation Mall,
Saskatoon, SK; Parkland Mall, Yorkton, SK; Cambrian Mall, Sault Ste. Marie, ON; Northumberland Mall, Cobourg, ON;
Orangeville Mall, Orangeville, ON; Renfrew Mall, Renfrew, ON; Orillia Square Mall, Orillia, ON; Elgin Mall, St. Thomas,
ON; Lawrence Square, North York, ON; Trinity Conception Square, Carbonear, NFLD; Charlottetown Mall, Charlottetown
PEI; Timiskaming Square

Kent Rowan for Locher Evers International, Neuvo Rags, Quality Press

Tim Shelley (Agent Employee) for Lauer Transportation Services

Subject: Insolvency; Civil Practice and Procedure
Related Abridgment Classifications

Bankruptcy and insolvency
XIX Companies’ Creditors Arrangement Act

XIX.2 Initial application

XIX.2.b Grant of stay
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XIX.2.b.vii Extension of order

Headnote

Bankruptcy and insolvency --- Proposal — Companies’ Creditors Arrangement Act — Arrangements — Effect of
arrangement — Stay of proceedings

Debtor operated national chain of novelty goods stores with some 400 employees — Debtor obtained Companies’ Creditors
Arrangement Act (CCAA) protection on January 7, 2000 — Stay of proceedings under CCAA was extended three times with
expectation that entire CCAA process would be completed by February 7th, 2005 — On December 30, 2004, debtor pleaded
guilty to nine counts of wilful copyright infringement and paid $150,000 fine — Debtor had sold lamps with counterfeit
safety certification labels and was found to have other counterfeit goods in its possession — Debtor brought application for
further extension of time — Application granted — Stay was extended to July 19, 2005 — This was not case where debtor’s
business practices were so offensive as to warrant refusal of extension on public policy grounds — Debtor’s conduct was
illegal and offensive, but debtor had already been condemned for its illegal conduct in appropriate forum — Denying
extension would be additional form of punishment — Of greater concern was effect on unsecured creditors who would be
denied right to vote on plan and any chance for small financial recovery — Debtor met prerequisites of acting with due
diligence and in good faith in working towards presenting plan of arrangement to its creditors — Delay was primarily
attributable to time required for debtor to seek leave to appeal from prior classification decision — Monitor was satisfied that
debtor was financially viable despite payment of fine — Potential adverse effect of debtor’s misconduct on business
relationships was sheer speculation at this point.

Table of Authorities

Cases considered by Topolniski J.:

Agro Pacific Industries Ltd., Re (2000), 2000 BCSC 837, 2000 CarswellBC 1143, 76 B.C.L.R. (3d) 364, 5 B.L.R. (3d)
203 (B.C. S.C.)— considered

Associated Investors of Canada Ltd., Re (1987), 56 Alta. L.R. (2d) 259, [1988] 2 W.W.R. 211, 38 B.L.R. 148, 67 C.B.R.
(N.S.) 237, (sub nom. First Investors Corp., Re) 46 D.L.R. (4th) 669, 1987 CarswellAlta 330 (Alta. Q.B.) — considered

Associated Investors of Canada Ltd., Re (1988), 60 Alta. L.R. (2d) 242, 89 A.R. 344, 71 C.B.R. (N.S.) 71, 1988
CarswellAlta 310 (Alta. C.A.)— considered

Avery Construction Co., Re (1942), [1942] 4 D.L.R. 558, 24 C.B.R. 17, 1942 CarswellOnt 86 (Ont. S.C.) — referred to
Canadian Cottons Ltd., Re (1951), 33 C.B.R. 38, [1952] Que. S.C. 276, 1951 CarswellQue 27 (C.S. Que.) — referred to
Fracmaster Ltd., Re (1999), 1999 CarswellAlta 461, 245 A.R. 102, 11 C.B.R. (4th) 204 (Alta. Q.B.)— referred to
Hongkong Bank of Canada v. Chef Ready Foods Ltd. (1990), 51 B.C.L.R. (2d) 84, 4 C.B.R. (3d) 311, (sub nom. Chef
Ready Foods Ltd. v. Hongkong Bank of Canada) [1991] 2 W.W.R. 136, 1990 CarswellBC 394 (B.C. C.A.) — referred
to

Juniper Lumber Co., Re (2000), 2000 CarswellNB 117 (N.B. Q.B.)— considered

Juniper Lumber Co., Re (2001), 2001 NBCA 30, 2001 CarswelINB 114 (N.B. C.A.) — referred to

Meridian Development Inc. v. Toronto Dominion Bank (1984), [1984] 5 W.W.R. 215, 52 C.B.R. (N.S.) 109, 32 Alta.
L.R. (2d) 150,53 A.R. 39, 11 D.L.R. (4th) 576, 1984 CarswellAlta 259 (Alta. Q.B.)— referred to

Nova Metal Products Inc. v. Comiskey (Trustee of) (1990), 1 C.B.R. (3d) 101, (sub nom. Elan Corp. v. Comiskey) 1
O.R. (3d) 289, (sub nom. Elan Corp. v. Comiskey) 41 O.A.C. 282, 1990 CarswellOnt 139 (Ont. C.A.) — referred to
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Pacific National Lease Holding Corp., Re (August 17, 1992), Doc. A922870 (B.C. S.C.) — referred to

Pacific National Lease Holding Corp., Re (1992), 72 B.C.L.R. (2d) 368, 19 B.C.A.C. 134, 34 W.A.C. 134, 15 C.B.R.
(3d) 265, 1992 CarswellBC 524 (B.C. C.A. [In Chambers]) — referred to

Rio Nevada Energy Inc., Re (2000), 2000 CarswellAlta 1584, 283 A.R. 146 (Alta. Q.B.)— considered

Royal Bank v. Fracmaster Ltd. (1999), 1999 CarswellAlta 539, (sub nom. UTI Energy Corp. v. Fracmaster Ltd.) 244
A.R. 93, (sub nom. UTI Energy Corp. v. Fracmaster Ltd.) 209 W.A.C. 93, 11 C.B.R. (4th) 230 (Alta. C.A.) — referred
to

Sairex GmbH v. Prudential Steel Ltd. (1991), 8 C.B.R. (3d) 62, 1991 CarswellOnt 215 (Ont. Gen. Div.) — considered

Skeena Cellulose Inc., Re (2001), 2001 BCSC 1423, 2001 CarswellBC 2226, 29 C.B.R. (4th) 157 (B.C. S.C.) —
considered

Statutes considered:

Bankruptcy Code, 11 U.S.C. 1982
Chapter 11 — referred to

Business Corporations Act, R.S.A. 2000, c. B-9
Generally — referred to

Companies Act, 1929 (19 & 20 Geo. 5), c. 23
s. 153 — referred to

Companies’ Creditors Arrangement Act, R.S.C. 1985, c¢. C-36
Generally — considered

s. 11(6) — referred to

Copyright Act, R.S.C. 1985, c. C=42
Generally — referred to

s. 42 — referred to

APPLICATION by debtor for further extension of stay of proceedings under Companies’ Creditors Arrangement Act.

Topolniski J.:

Introduction

1 The San Francisco group of companies (San Francisco) obtained Companies’ Creditors Arrangement Act' (CCAA)
protection on January 7, 2000 (Initial Order). Key to that protection was the requisite stay of proceedings that gives a debtor
company breathing room to formulate a plan of arrangement. The stay was extended three times thereafter with the
expectation that the entire CCA4A process would be completed by February 7th, 2005. That date was not met. Accordingly,
San Francisco now applies to have the stay extended to June 30, 2005.

2 A small group of landlords opposes the motion on the basis of San Francisco’s recent guilty plea to Copyright Act
offenses and the sentencing judge’s description of San Francisco’s conduct as: “...a despicable fraud on the public. Not only
not insignificant but bordering on a massive scale...” The landlords suggest that this precludes any possibility of the company
having acted in “good faith” and therefore having met the statutory prerequisite to an extension. Further, they contend that
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extending the stay would bring the administration of justice into disrepute.

3 San Francisco acknowledges that its conduct was stupid, offensive and dangerous. That said, it contends that it already
has been sanctioned and that it has “paid its debt to society.” It argues that subjecting it to another consequence in this
proceeding would be akin to double jeopardy. Apart from the obvious consequential harm to the company itself, San
Francisco expresses concern that its creditors might be disadvantaged if it is forced into bankruptcy.

4 While there has been some delay in moving this matter forward towards the creditor vote, this delay is primarily
attributable to the time it took San Francisco to deal with leave to appeal my classification decision of September 28, 2004.
Despite the opposing landlords’ mild protestations to the contrary, it is evident that the company has acted with due
diligence. The real focus of this application is on the meaning and scope of the term “good faith” as that term is used in s.
11(6) of the CCAA, and on whether San Francisco’s conduct renders it unworthy of the protective umbrella of the Act in its
restructuring efforts. It also raises questions about the role of a supervising court in CCAA proceedings.

Background

5 San Francisco operates a national chain of novelty goods stores from its head office in Edmonton, Alberta. It currently
has 62 locations and approximately 400 employees.

6  The group of companies is comprised of the operating company, San Francisco Gifts Ltd., and a number of hollow
nominee companies. The operating company holds all of the group’s assets. It is 100 percent owned by Laurier Investments
Corp., which in turn is 100 percent owned by Barry Slawsky (Slawsky), the driving force behind the companies.

7  Apart from typical priority challenges in insolvency matters, this proceeding has been punctuated by a series of
challenges to the process and its continuation, led primarily by a group of landlords that includes the opposing landlords.

8  On December 30, 2004, San Francisco pleaded guilty to nine charges under s. 42 of the Copyright Act,”> which creates
offences for a variety of conduct constituting wilful copyright infringement. The evidence in that proceeding established that:

(a) An investigation by the St. John’s, Newfoundland, Fire Marshall, arising from a complaint about a faulty lamp
sold by San Francisco, led to the discovery that the lamp bore a counterfeit safety certification label commonly
called a “UL” label.> The R.C.M.P. conducted searches of San Francisco stores across the country, its head office,
and a warehouse, which turned up other counterfeit electrical UL labels as well as counterfeit products bearing the
symbols of trademark holders of Playboy, Marvel Comics and others.

(b) Counterfeit UL labels were found in the offices of Slawsky and San Francisco’s Head of Sales. There was also
a fax from “a Chinese location” found in Slawsky’s office that threatened that a report to Canadian authorities
about the counterfeit safety labels would be made if payment was not forthcoming.

(c) Copyright Act charges against Slawsky were withdrawn when San Francisco entered a plea of guilty to the
charges;

(d) The sentencing judge accepted counsels’ joint submission that a $150,000.00 fine would be appropriate. In
passing sentence, he condemned the company’s conduct, particularly as it related to the counterfeit labels,
expressing grave concern for the safety of unknowing consumers.*

(e) San Francisco was co-operative during the R.C.M.P. investigation and the Crown’s prosecution of the case.

(f) San Francisco had been convicted of similar offences in 1998.

9  Judge Stevens-Guille’s condemnation of San Francisco’s conduct was the subject of local and national newspaper
coverage.
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10 The company paid the $150,000.00 fine from last year’s profits.
Analysis
Fundamentals

11 The well established remedial purpose of the CCA4 is to facilitate the making of a compromise or arrangement by an
insolvent company with its creditors to the end that the company is able to stay in business. The premise is that this will result
in a benefit to the company, its creditors and employees.> The Act is to be given a large and liberal interpretation.®

12 The court’s jurisdiction under s. 11(6) to extend a stay of proceedings (beyond the initial 30 days of a CCAA order) is
preconditioned on the applicant satisfying it that:

(a) circumstances exist that make such an order appropriate; and

(b) the applicant has acted, and is acting, in good faith and with due diligence.

13 Whether it is “appropriate” to make the order is not dependant on finding “due diligence” and “good faith.” Indeed,
refusal on that basis can be the result of an independent or interconnected finding. Stays of proceedings have been refused
where the company is hopelessly insolvent; has acted in bad faith;” or where the plan of arrangement is unworkable,
impractical or essentially doomed to failure.®

Meaning of “Good Faith”

14  The term “good faith” is not defined in the CCAA and there is a paucity of judicial consideration about its meaning in
the context of stay extension applications. The opposing landlords on this application rely on the following definition of
“good faith” found in Black’s Law Dictionary to support the proposition that good faith encompasses general commercial
fairness and honesty:

A state of mind consisting of: (1) honesty in belief or purpose, (2) faithfulness to one’s duty or obligation, (3)

observance of reasonable commercial standards of fair dealings in a given trade or business, or (4) absence of intent to
defraud or seek unconscionable advantage.” [Emphasis added]

15 ”Good faith” is defined as “honesty of intention” in the Concise Oxford Dictionary."

16  Regardless of which definition is used, honesty is at the core. Honesty is what the opposing landlords urge is
desperately wanting now and, as evidenced by San Francisco’s earlier conviction for Copyright Act offences, was wanting in
the past.

17 Accepting that the duty of “good faith” requires honesty, the question is whether that duty is owed to the court and the
stakeholders directly affected by the process, including investors, creditors and employees, or does the CCAA cast a broader
net by requiring good faith in terms of the company’s dealings with the public at large? As will be seen from the following
review of the jurisprudence, it usually means the former.

18  Rio Nevada Energy Inc., Re'' and Skeena Cellulose Inc., Re'? both involved opposed stay extension applications. In
Skeena Cellulose Inc., one of the company’s two major secured creditors argued that the company’s failure to carry out
certain layoffs in the time recommended by the monitor showed a lack of good faith and due diligence. Brenner C.J.S.C.
found that the delay in carrying out the layoffs was not a matter of bad faith. Given the severe consequences of terminating
the stay, he granted the extension.

19  Romaine J. rejected a suggestion of lack of good faith arising from a creditor dispute and allegations of debtor
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dishonesty in Rio Nevada Energy Inc., finding that: “Rio Nevada has acted and is acting in good faith with respect to these
proceedings.”> [Emphasis added]

20  Sairex GmbH v. Prudential Steel Ltd.** involved an application by a creditor to proceed against a company under
CCAA protection. Farley J. declined the application despite his sympathy for the creditor’s position and his view that the
creditor could make out a fairly strong case. He said: ... I would think that public policy also dictates that a company under
CCAA protection or about to apply for it should not be allowed to engage in very offensive business practices against another
and thumb its nose at the world from the safety of the CCA4A4.”" In the end, he concluded that the dominant purpose behind
the company’s actions was not to harm the creditor.

21  Inventory suppliers in Agro Pacific Industries Litd., Re'® sought to set aside a CCAA stay on the ground that the
company had not been acting in good faith in entering into contracts. The suppliers’ contention that the company knew it was
in shaky financial circumstances when it ordered goods and that it did so to pay down the secured creditors was rejected by
Thackeray J. He was not satisfied that there was any lack of good faith or collusion between the company and its secured
creditors to disadvantage the unsecured creditors.

22 Juniper Lumber Co., Re'” addressed a creditor’s allegations of bad faith in the context of an application to set aside the
ex parte Initial Order. Turnbull J. held that, while fraud may not always preclude CCAA relief, it was of such a magnitude in
that case as to warrant setting aside the order. He commented that: “basic honesty has to be present” in the course of conduct
between a bank and its customer.'® However, his decision was overturned by the Court of Appeal because the necessary
evidentiary foundation was wanting. "

23 Nova Metal Products Inc. v. Comiskey (Trustee of),*° although addressing instant trust deeds, which are no longer of

concern under the present CCAA, offers a useful discussion of “good faith.” Doherty J.A., dissenting in part, commented:
...A debtor company should not be allowed to use the Act for any purpose other than to attempt a legitimate
reorganization. If the purpose of the application is to advantage one creditor over another, to defeat the legitimate
interests of creditors, to delay the inevitable failure of the debtor company, or for some other improper purpose, the
court has the means available to it, apart entirely from s. 3 of the Act, to prevent misuse of the Act. In cases where the
debtor company acts in bad faith, the court may refuse to order a meeting of creditors, it may deny interim protection, it
may vary interim protection initially given when the bad faith is shown, or it may refuse to sanction any plan which
emanates from the meeting of the creditors.”!

24 Doherty J.A. referred to an article by L. Crozier, “Good Faith and the Companies’ Creditors Arrangement Act,”** in
which the author contends that the possibility of abuse and manipulation by debtors should be checked by implying a
requirement of good faith, as American bankruptcy courts routinely do by invoking good faith to dismiss applications under
Chapter 11 of the Bankruptcy Code where the debtor’s conduct in filing for reorganization is found to constitute bad faith.?
He also suggests that, as a result of the injunctive nature of the stay, the court’s power to take into account the debtor’s
conduct is inherent in its equitable jurisdiction.

25  An obligation of good faith in the context of an application to sanction a plan of arrangement was implied in
Associated Investors of Canada Ltd., Re** While First Investors was an atypical CCAA proceeding, it is worth discussion.
Allegations that fraud had been committed on creditors and consumers/investors led to the additional appointment of both a
receiver and an inspector under the Alberta Business Corporations Act. The inspector had a broad mandate to investigate the
company’s affairs and business practices that included inquiring into whether the company had intended to defraud anyone.

26  Berger J. (as he then was) noted that the CCA4 is derived from s. 153 of the English Companies Act, 1929 (19 and 20
Geo. 5) c. 23. Having sought assistance from other legislation with wording similar to the CCAA4 and with a genesis in the
British statute,”> he concluded that the court should not sanction an illegal, improper or unfair plan of arrangement.>® He
emphasized that: “If evidence of fraud, negligence, wrongdoing or illegality emerges, the Court may be called upon by
interested parties to draw certain conclusions in fact and in law that bear directly upon the Plans of Arrangement.”?’ He also
determined that, while it might be expedient to approve the plans, the court was bound to proceed with caution, “so as to
ensure that wrongful acts, if any, do not receive judicial sanction.”?®

27  In the end, Berger J. adjourned the application pending receipt of a report by the inspector. His decision was reversed
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on appeal® on the basis that there was nothing in the plans that sanctioned wrongful acts or omissions. The Court of Appeal
remitted the matter back for reconsideration on the merits, stating that while the discretion to be exercised must relate to the
merits or propriety of the plans, the court could consider whether approving the plans would sanction possible wrongdoing or
otherwise hinder later litigation.

Supervising Court’s Role

28  The court’s role during the stay period has been described as a supervisory one, meant to: “...preserve the status quo
and to move the process along to the point where an arrangement or compromise is approved or it is evident that the attempt
is doomed to failure.”® That is not to say that the supervising judge is limited to a myopic view of balance sheets, scheduling
of creditors’ meetings and the like. On the contrary, this role requires attention to changing circumstances and vigilance in
ensuring that a delicate balance of interests is maintained.

29  Although the supervising judge’s main concern centres on actions affecting stakeholders in the proceeding, she is also
responsible for protecting the institutional integrity of the CCAA courts, preserving their public esteem, and doing equity.’!
She cannot turn a blind eye to corporate conduct that could affect the public’s confidence in the CCA4A process but must be
alive to concerns of offensive business practices that are of such gravity that the interests of stakeholders in the proceeding
must yield to those of the public at large.

Conclusions

30  While “good faith” in the context of stay applications is generally focused on the debtor’s dealings with stakeholders,
concern for the broader public interest mandates that a stay not be granted if the result will be to condone wrongdoing. *

31  Although there is a possibility that a debtor company’s business practices will be so offensive as to warrant refusal of a
stay extension on public policy grounds, this is not such a case. Clearly, San Francisco’s sale of knockoff goods was illegal
and offensive. Most troubling was its sale to an unwitting public of goods bearing counterfeit safety labels. Allowing the stay
to continue in this case is not to minimize the repugnant nature of San Francisco’s conduct. However, the company has been
condemned for its illegal conduct in the appropriate forum and punishment levied. Denying the stay extension application
would be an additional form of punishment. Of greater concern is the effect that it would have on San Francisco’s creditors,
particularly the unsecured creditors, who would be denied their right to vote on the plan and whatever chance they might
have for a small financial recovery, one which they, for the most part, patiently await.

32  San Francisco has met the prerequisites that it has acted and is acting with due diligence and in good faith in working
towards presenting a plan of arrangement to its creditors. Appreciating that the CCAA is to be given a broad and liberal
interpretation to give effect to its remedial purpose, I am satisfied that, in the circumstances, extending the stay of
proceedings is appropriate. The stay is extended to July 19, 2005. The revised time frame for next steps in the proceedings is
set out on the attached Schedule.

33  Although San Francisco has paid the $150,000.00 fine, the Monitor is satisfied that the company’s current cash flow
statements indicate that it is financially viable. Whether San Francisco can weather any loss of public confidence arising from
its actions and resulting conviction is yet to be seen. Its creditors may look more critically at the plan of arrangement, and its
customers and business associates may reconsider the value of their continued relationship with the company. However, that
is sheer speculation.

Application granted.
Schedule
Time Frames
1. February 14, 2005 Date Monitor posts Notice to Creditors on website
2. February 14, 2005 Date Monitor publishes the advertisement for one day in Globe & Mail or National Post

3. April 1, 2005 Date for receipt of claims from creditors
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IN THE MATTER OF THE PROPOSAL OF CANTRAIL COACH LINES LTD.

Master Groves

Heard: March 1, 2005
Judgment: March 1, 2005
Docket: Vancouver B050363

Counsel: H. Ferris for Petitioner
R. Finlay for Creditor (Volvo)

Subject: Insolvency

Headnote

Bankruptcy and insolvency --- Proposal — Time period to file— Extension of time

Petitioner company was tour bus operation with 25 years experience — Petitioner suffered serious drop=-off in business in recent
years— Petitioner missed payment to secured creditor in January 2005 — Petitioner filed notice of intention to make bankruptcy
proposal — Petitioner brought application for extension of time in filing proposal — Secured creditor opposed application —
Application granted — Extension of time would allow petitioner to make viable proposal — It was disingenuous for secured
creditor to oppose proposal even before proposal was made — No evidence existed that extension would substantially prejudice
secured creditor — Although circumstances of petitioner clearly prejudiced secured creditor to some degree, minor prejudice
did not jeopardize their security.

APPLICATION for extension of time for filing bankruptcy proposal.
Master Groves:
1 This is my decision on the matter of the proposal of Cantrail Coach Lines Ltd. who I will refer to as Cantrail.

2 Cantrail applies to the Court pursuant to s. 50.4(9) of the Bankruptcy and Insolvency Act for extension of time for filing
a proposal.

3 VFS Canada Inc., who I will refer to as Volvo, a secured creditor of Cantrail, opposes the application and cross-applies
for a termination of the proposal period and for an order to substitute the current trustee for a trustee of their choosing, though
the substance of the substitution of the trustee application was not argued before me.

4 The facts are that Cantrail is a tour bus operation, a family-owned business, operating in the Lower Mainland of British
Columbia, on Vancouver Island and into Washington State. They are a company of some 25 years standing. They have 26
employees and they have 22 buses in their operations and two headquarters, one in Delta, British Columbia and one in Port
Alberni.

5 Over one half of their buses, 13 in total, are secured by the secured creditor Volvo. Cantrail appears to have been facing
some financial difficulties recently which a number of companies in the travel industry are facing. It is certainly true in this
part of the world that there has been a general decline in the travel industry related to what are now historical factors such as
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September 11  and SARS. More recently, and more significantly, the decline in the US dollar has made the travel industry
generally and the travel industry specifically for Cantrail difficult. It appears to have caused a significant challenge for Cantrail
to continue to operate profitably.

6  Cantrail was apparently able to meet its obligations up until the 1 of January 2005. On that date it missed a payment

to its secured creditor Volvo. Demand was made by Volvo on the 20 th of January 2005 and perhaps in response to that, but in

ISt

any event, on the of February, 2005 Cantrail issued a Notice of Intention to make a Proposal. There are, I am advised, 81

creditors of Cantrail who have been notified of this application and only Volvo objects.

7 1 am satisfied that under the proposal thus far, and this is not contested in the affidavit, Cantrail has been able to meet its
obligations to its employees as well as the obligations to statutory authorities. The suggestion in the materials is that Cantrail
has been operating within the initial budget set by the trustee under the proposal.

8  As indicated, Cantrail is applying purport to s. 50.4(9) of the Bankruptcy and Insolvency Act. That reads and I will take
out some of the language that is not necessary:

The insolvent person may, before the expiration of a 30-day period mentioned in subsection (8), apply to the Court for
an extension of that period and the Court may grant such extensions not exceeding 45 days for any individual extension
and not exceeding in the aggregate five months after the expiration of the 30-day period mentioned in subsection (8), if
satisfied on each application that:

(a) the insolvent person has acted and is acting in good faith and with due diligence;

(b) the insolvent person would likely be able to make a viable proposal if the extension being applied for were granted;
and

(c) no creditor would be materially prejudiced if the extension being applied for were granted.

9  Volvo applies under s. 50.4(11), the section relating to termination of proposals. That section reads, and again I am taking
out some unnecessary language:

The Court may, on application by a creditor, declare terminated before it actually expires the 30-day period mentioned
subsection (8) or any extension thereof granted under subsection (9) if the Court is satisfied that:

(a) the insolvent person has not acted or is not acting in good faith and with due diligence,
(b) the insolvent person will not likely be able to make a viable proposal before the expiry of the period in question,

(c) the insolvent person will not likely be able to make a proposal before the expiry of the period in question that
will be accepted by the creditors, or

(d) the creditors as a whole would be materially prejudiced were the application under this subsection rejected.
Essentially, s. 50.4(11) is the mirror of 5.50.4(9).

10 The test that Cantrail has to meet is essentially threefold. The first consideration is, are they acting in good faith? I would
say on this point it was not argued nor does it appear to be disputed that they are. Secondly, would they likely make a viable
proposal if the extension were granted. Thirdly, they must show no creditor would be materially prejudiced by the extension.

11 I am satisfied on reading the case law provided by counsel that in considering this type of application an objective
standard must be applied. In other words, what would a reasonable person or creditor do in the circumstances. The case of
N.T.W. Management Group Ltd., Re, [1993] O.J. No. 621 (Ont. Bktcy.), a decision of the Ontario Court of Justice, is authority

WESTLAW CANADA Copyright © Thomson Reuters Canada Limited or its licensors (exduding individual court documents). Al rights reserved.



Cantrail Coach Lines Ltd., Re, 2005 BCSC 351, 2005 CarswellBC 581
2005 BCSC 351, 2005 CarswellBC 581, [2005] B.C.W.L.D. 2533, [2005] B.C.J. No. 552...

for the proposition that the intent of the Act and these specific sections is rehabilitation, and that matters considered under these
sections are to be judged on a rehabilitation basis rather than on a liquidation basis.

12 Iam also satisfied that it would be important in considering the various applications before me to take a broad approach
and look at a number of interested and potentially affected parties, including employees, unsecured creditors, as well as the
secured creditor that is present before the Court.

13 Considering those factors and considering the remaining two steps of the test under s. 50.4(9), the second aspect of the
test is would Cantrail likely be able to make a viable proposal. On this point Volvo says that it has lost faith in Cantrail and
intends to vote against the proposal, any proposal, that would be generated.

14 If that was simply the test to be applied then one wonders why Parliament would have gone to the trouble, and creativity
perhaps, of setting out proposals as an option in the Bankruptcy and Insolvency Act. Secured creditors or major creditors not
uncommonly, in light of general security agreements and other type of security available, are in a position to claim to be over
50 percent of the indebtedness. Thus they will be the determining creditor or, I should say, are likely to be the determining
creditor in any vote on any proposal.

15  If a creditor with over 50 percent of the indebtedness could take the position that it would vote no, prior to seeing any
proposal, and thus terminate all efforts under the proposal provisions, one wonders why Parliament would not simply set up
the legislation that way. One wonders what the point would be of the proposal sections in the Bankruptcy and Insolvency Act
if that were the case.

16  If the test to be applied was simply one of majority rules then in my view Parliament would not have set the test as it
did in s. 50.4(9). They would simply set a test that if 50 percent of the creditors object at any point the proposal would be over.
That is not the test that has been set.

17  Here, as indicated, there are 81 creditors. There is no proposal as of yet. The trustee has set out in a lengthy affidavit and
letter attached to it the possibility of a buyout of this operation, or a merger, and even the possibility of a refinancing. There
is a possibility, though as of yet uncertain, that Volvo could be paid out in full. It is in my view somewhat disingenuous for
the secured creditor to say that they would vote no to any proposal under any circumstances when on the facts here there is no
evidence of bad faith and there is no determination at this stage as to what the proposal will actually be. It may be a proposal
which gets them out of the picture completely by some form of payout — a proposal which if they voted against they would
probably be viewed as irrational businesspeople.

18  In my view, the current attitude of the secured creditor is not determinative of this issue especially in light of the fact
that the proposal has not yet been formulated.

19 I note the words in the legislation are "a viable proposal". According to the Concise Oxford Dictionary viable means
feasible. Viable also means practicable from an economic standpoint.

20 I am impressed thus far with the efforts of Cantrail and with the efforts of the trustee, Patty Wood, in trying to get
this matter resolved. I am satisfied that the insolvent company, in my view, would likely be able to make a viable proposal,
a proposal that is at least feasible, a proposal that would be practicable from an economic standpoint, if the extension being
applied for were granted.

21 Under the third aspect of the test, I must be satisfied that no creditor would be materially prejudiced if extension being
applied for were granted. That aspect of the test uses the term "materially prejudiced." There is a difference, in my view,
between being prejudiced and being materially prejudiced. Again, consulting the Concise Oxford Dictionary materially means
substantially or considerably. The creditor here must be substantially or considerably prejudiced if the extension being applied
for is granted.
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22 There is no doubt that Volvo has been prejudiced by the circumstances which have befallen Cantrail and befallen Volvo
as a secured creditor. The Act in and of itself, and the possibility of a proposal, does create simple prejudice by staying the
obligations of a person attempting to make a proposal during the period of time in which the proposal is being formulated.
There is no evidence before me of anything other than normal or perhaps average prejudice to Volvo. There is no evidence of
substantial prejudice or considerable prejudice. There is no evidence that in not being allowed to realize their security at this
time that there is, for example reduced security or, for example, that there are buyers out there for these assets they wish to
seize under their security who will not be around once the proposal has had its opportunity to succeed or fail, once it has been
completely formulated and presented to creditors. There is no worse case scenario for Volvo if the proposal is allowed to run a
reasonable course. In my view, there is no evidence on which Volvo can rely to show that it has been materially prejudiced.

23 That being said, I am satisfied that Cantrail has met the test of applying for an extension of time for filing a proposal and

I am granting the extension for a further 45 days from the 3 rd of March 2004.

24 It stands to reason from this analysis that the applications of Volvo are dismissed.
Application granted.
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JYIC INDUSTRIAL CORPORATION

INSURANCE COMPANY OF NORTH AMERICA

IAPMO RESEARCH AND TESTING INC.

FUBON INSURANCE CO. LTD

GEAREX CORPORATION

SEAN MURPHY in his capacity as Canada’s attorney for Lloyd’s underwriters
IMPLEADED PARTIES — Impleaded Parties

JUDGMENT

[1] On appeal from a judgment rendered on July 4, 2019 by the Superior Court,
District of Montreal, Commercial Division (the Honourable David R. Collier), that
approved a plan of arrangement (the "Plan of Arrangement" or the “Plan”) under the
Companies' Creditors Arrangement Act ("CCAA") relating to Aquadis International Inc.
(now the Respondent 9323-7055 Québec Inc.).

[2] For the reasons of Justice Schrager, J.A., with which Justices Healy and
Fournier, JJ.A., concur, THE COURT:

In the file 500-09-028436-194

[3] DISMISSES the appeal with legal costs;

[4] DISMISSES the incidental appeal without legal costs

In the file 500-09-028474-195

[5] DISMISSES the appeal with legal costs;

[6] DISMISSES the incidental appeal without legal costs

In the file 500-09-28476-190

[7] DISMISSES the appeal with legal costs;

[8] DISMISSES the incidental appeal without legal costs.
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REASONS OF SCHRAGER, J.A.

[9] These are appeals from a judgment rendered on July 4, 2019 by the Superior
Court, District of Montreal, Commercial Division (the Honourable David R. Collier),* that
approved a plan of arrangement (the "Plan of Arrangement" or the “Plan”) under the
Companies' Creditors Arrangement Act® ("CCAA") relating to Aquadis International Inc.
(now the Respondent 9323-7055 Québec Inc.).

[10] The Appellants (sometimes hereinafter the “Retailers”) oppose the Plan
because it authorizes the Respondent Raymond Chabot Inc. (the “Monitor”) to take
legal proceedings against them on behalf of creditors of Aquadis International Inc.
(“Aquadis” or the “Debtor”). Most of the creditors are insurers by way of subrogation in
the rights of policy holders whose homes were damaged due to the allegedly defective
faucets sold by Aquadis.

[11] The appeals are concerned with the scope of the powers that may be conferred
on the Monitor.

[12] The Monitor was authorized to exercise the rights of creditors rather than those
of the Debtor. While some reported judgments may present certain analogies, the
present case appears to be unique in Canadian jurisprudence.

[13] There are also procedural issues raised against the Appellants’ challenge of the
specific clause in the Plan of Arrangement. As will be explained below, the
Respondents argue primarily that these appeals are an indirect challenge of the CCAA
judge's November 2016 order to vary the Monitor's powers (the “November 2016
Order”).

l. FACTS AND PROCEDURAL HISTORY

[14] The case arises from the sale of faucets that were allegedly affected by
manufacturing defects and the subsequent claims arising from the resulting water
damage suffered by purchasers of the product.

[15] Aquadis imported and distributed bathroom products, including faucets.

[16] Jing Yudh Industrial Co. (“JYIC”) is a China-based manufacturer of various valve
products. The faucets in question were manufactured by JYIC and sold to a Chinese

Y Judgment in appeal.

Companies' Creditors Arrangement Act, R.S.C. 1985, c. C-36.
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distributor, Gearex, which, in turn, sold them to Aquadis. The latter resold the faucets to
various retailers in Quebec. These include the Appellants Rona Inc. ("Rona"), BMR
Group Inc. ("BMR"), The Home Depot of Canada ("Home Depot"”), Matériaux
Laurentiens and Home Hardware Stores Limited ("Home Hardware"). The Appellants
ultimately resold the faucets to Quebec-based consumers or contractors. The flowchart
in the Appellants’ factum, appropriately translated, represents the chain of distribution
as follows:

JYIC (Chinese Manufacturer)

Gearex (Chinese Distributor)

Aquadis (Canadian
Distributor)

Retailers in Québec

|

Purchasers (Consumers
and contractors in Canada)

[17] It should be noted that the Retailers are not creditors in the insolvency
proceedings in that they did not file proofs of claim. Rona sought leave to file two years
after the deadline set forth in the court-approved claims protocol. Such leave was
denied by the CCAA judge on March 13, 2019.3

[18] Claiming water damage caused by faulty faucets, many consumers sought
compensation from their insurers, who upon payment were subrogated in the rights of
their insureds.

[19] The insurers then instituted legal proceedings against Aquadis, the aggregate of
which claims exceeded Aquadis’ insurance coverage. Faced with this multitude of
recourses, Aguadis obtained stays of proceedings through the filing of a notice of
intention to file a proposal under the Bankruptcy and Insolvency Act* (“BIA”) in June
2015, which was continued under the CCAA pursuant to an initial order made on

3 Arrangement relatif a 9323-7055 Québec inc. (Aquadis International Inc.), 2019 QCCS 1396.
Bankruptcy and Insolvency Act, R.S.C. 1985, c. B-3 [BIA].

2020 QCCA 659 (CanLll)



500-09-028436-194, 500-09-028474-195, 500-09-028476-190 PAGE: 10

December 9, 2015. Raymond Chabot Inc. was appointed Monitor and granted the
powers of the board of directors given the resignation of all members of the board.
Legal proceedings instituted against Aquadis or anyone in the distribution chain (i.e.,
the Retailers) were suspended in accordance with the provisions of the CCAA. At the
time, approximately 20 actions regrouping several hundred consumers’ claims were
pending before the courts of Quebec and two other provinces.”

[20] On January 6, 2016, the Superior Court issued an order regarding the filing and
processing of creditors’ claims.

[21] On November 9, 2016, the Monitor sought an order to amend its powers "to
conclude transactions or, failing that, to take proceedings against persons having
resold or installed defective products purchased from Aquadis, such as distributors,
retailers and general contractors”. Rona was the only Appellant that was notified of the
motion giving rise to such order as it was the only one that had requested to be entered
on the service list.

[22] On November 14, 2016, the Court granted the application to vary the Monitor’s
powers and thus granted the Monitor the right to commence or continue any action for
and in the name of Aquadis’ creditors having any connection with defective faucets.
This is the November 2016 Order referred to above.®

[23] That judgment was not appealed nor was there an attempt to seek its revision in
the lower court or in the present appeal.

[24] Following the issuance of the November 2016 Order, the Monitor began
negotiations with the Retailers that stretched over a period of two years with a view to
arriving at a "global settlement” in virtue of which the Retailers would contribute to a
litigation pool in exchange for full releases from any liability arising as a result of the
sale of any defective faucets.

[25] On December 19, 2016, the Monitor initiated legal proceedings against JYIC and
Gearex to enforce the rights of Aquadis regarding the defective faucets. Settlements
were reached with some of JYIC's and Gearex's insurers generating the receipt of over
$7 million ($4.7 million net of fees and costs) in consideration of full releases. However,

In virtue of arts. 1728, 1729 and 1730 C.C.Q., each group in the supply chain would have a recourse

against relevant parties above them at each step in the chain.

The November 2016 Order is in these terms:
initier ou continuer toute réclamation, poursuite, action en garantie ou autre recours des
créanciers de 9323-7055 Québec inc. (anciennement connue sous le nom d'Aquadis
International inc., « Agquadls ») au nom et pour le compte de ces créanciers contre des
personnes opérant au Canada découlant, directement ou indirectement, ou ayant un lien
ou pouvant avoir raisonnablement un lien, direct ou indirect, avec un défaut de fabrication
affectant des biens vendus par Aquadis, avec I'accord préalable du comité des créanciers
constitue par le paragraphe n° 24 de I'Ordonnance initiale (le « Comite des créanciers »).
(Emphasis added)

6
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the Monitor was unable to reach an agreement with one of JYIC's insurers, Cathay
Century Insurance Co. Ltd. On June 20, 2018, the Superior Court approved these
transactions between Aquadis, its insurers and the manufacturer of the products in a
judgment executory notwithstanding appeal. The Retailers opposed this because, in
their view, the proceedings under the CCAA were being used to settle disputes not
involving Aquadis' creditors, but rather third parties. On June 28, 2018, Rona sought
leave to appeal and a stay of the foregoing judgment which was dismissed by a judge
of this Court since the matter had become hypothetical given the completion of the
transaction immediately following the issuance of the judgment.”

[26] At the beginning of 2019, the Monitor filed the Plan of Arrangement providing for
the establishment of a litigation pool made up of all the sums collected by the Monitor in
exchange for full releases. The Plan of Arrangement also includes the power of the
Monitor to sue the Retailers on behalf of the creditors, which is the subject of these
appeals.

[27] The Plan, as amended, was unanimously approved at the meeting of creditors
called for such purpose on April 25, 2019. All creditors voting (831 in number
representing $20,686,727) were in favour. The total claims in the file (885) are
$22,424,476, of which 738 creditors held $18,190,120 (or 81%) of the debt. These 738
creditors, who are represented on the creditors’ committee, all voted in favour. They
are all insurers of consumers who claimed damages arising from the faucets.

[28] On May 23, 2019, the Monitor instituted actions in damages against the
Retailers as contemplated in the Plan. These actions were suspended pending
judgment in these appeals. The Monitor seeks condemnations against the Retailers
based on the total amount of claims received for damages incurred by consumers
divided amongst the Retailers on the basis of the proportion of defective faucets sold.
The validity of the approach is not in issue in these appeals. The eventual success or
failure of these actions based on the evidence presented will be for another day in
another court.

[29] The Plan of Arrangement, as amended at the meeting of creditors, was
approved by the Superior Court on July 4, 2019 despite the Retailers’ contestation.
This is the judgment in appeal.

.  THE JUDGMENT IN APPEAL

[30] The CCAA judge emphasized from the outset that the Retailers' opposition was
based primarily on the fact that Aquadis had no right of action against them. He
undertook an analysis of the Plan of Arrangement in light of the three criteria developed
by the case law as relevant to approval: (1) that all statutory provisions are complied

" Arrangement relatif & 9323-7055 Québec inc., 2018 QCCA 1345 (Schrager, J.A.).
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with; (2) that nothing was done that was not authorized by the CCAA; and (3) that the
plan is fair and reasonable.

[31] The first two criteria were not in issue. The judge concluded that the Plan of
Arrangement satisfies the third criterion since the Monitor's main objective was to
achieve an overall solution to all the actions brought against Aquadis. The Monitor’s
proceedings against the Retailers were therefore aimed at maximizing Aquadis’ assets
in liquidation, which is a proper purpose recognized in the case law. Thus, the Plan
would, upon resolution of the law suits, allow for distribution of all the sums collected in
partial satisfaction of creditors’ claims.

[32] The judge rejected the Appellants' argument that the objectives of the CCAA are
being thwarted by allowing the Monitor to pursue a remedy to which it is not entitled. He
characterized this argument as technical and unconvincing because, in the absence of
consensual settlements, recourse against the Retailers (and JYIC) is the only possible
avenue leading to a global treatment of Aquadis' liabilities. Thus, the powers sought by
the Monitor were deemed necessary in order to materially advance the restructuring
process. The judge accepted this course of action as the only practical resolution of this
case. As such, he indicated that the solution chosen was a sensible use of judicial
resources since it avoids the multiplication of individual actions outside the framework
of the Plan of Arrangement. He also pointed out that the Appellants cannot complain
that they are prejudiced by having to defend themselves against a single action rather
than a “cascade of litigation by individual insurers”.

[33] Finally, the judge noted that the Retailers were aware, in 2016, of the November
2016 Order granting the Monitor the power to sue them but failed to challenge it. As
such, their challenge of such power in the Plan of Arrangement was late.

[34] The judge thus approved the Plan of Arrangement.

. ISSUES
[35] The Appellants submit two questions to the Court:

a) Can a monitor appointed under the provisions of the CCAA exercise the
rights, not of the insolvent debtor, but of certain creditors of the insolvent
debtor to sue third parties for damages?

b) Does the mere fact that the Retailers did not challenge the November
2016 Order mean that they could not challenge the application for
approval of the corresponding provision of the Plan of Arrangement?

2020 QCCA 659 (CanLll)
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[36] The Respondent Monitor adds that the appeal should be dismissed as
hypothetical, since the November 2016 Order granting it the power to sue is not
challenged and as such will remain in effect even if this Court allows the appeals.

IV. APPELLANTS’ POSITION

[37] The Appellants submit to the Court that the judge of first instance erred in
granting the Monitor the right to bring actions on behalf of Aquadis’ creditors against
the Retailers, because this power is not "in respect of the company" within the meaning
of section 23 of the CCAA which enumerates the Monitor’s duties.

[38] In addition, they argue that since these claims are not assets of the Debtor, the
mere fact that the law suits relate to products distributed by the Debtor is insufficient to
give the Monitor the right to sue the Retailers on behalf of the creditors. The Appellants
contend that the Monitor cannot pursue recourses between the various creditors of an
insolvent company given the lack of a sufficient connection with the insolvency of the
Debtor. Stays of proceedings granted by a CCAA judge should apply only to actions
against the debtor and its assets. Lawsuits by the creditors against the Retailers fall
outside the CCAA estate and should not be stayed or otherwise dealt with in the file.

[39] The Appellants further submit that the Monitor's exercise of remedies on behalf
of Aquadis' creditors compromises the Monitor's duty of neutrality. They argue that by
exercising the rights of the creditors the Monitor is acting for the benefit of some of the
Debtor's creditors. They also point out that the Monitor failed to act transparently in the
process leading up to the November 2016 Order and that the contingency fee agreed
upon with the creditors’ committee places the Monitor in a conflict of interest.

[40] The Appellants contend that the hearings of damage actions based on the Civil
Code of Québec before the Commercial Division of the Superior Court results in
inappropriate preferential treatment of such claims over similar ones filed before the
Civil Division, which is contrary to the proper administration of justice. Specifically, the
Monitor, by instituting proceedings in the Commercial Division, avoids the filing of a
case protocol® and may improperly rely on the Canada Evidence Act.’ They add that
their rights of appeal under the CCAA are subject to leave'® whereas under the Code of
Civil Procedure they would have a right of appeal for any condemnation exceeding
$60,000."

[41] The Appellants also argue that, according to established and recognized
principles of statutory interpretation, a tribunal must favour an interpretation of the law

Under arts. 148 and following Code of Civil Procedure [C.C.P.].
®  Canada Evidence Act, R.S.C. 1985, c. C-5 [CEA].

© Sees. 13 CCAA.

' Seeart. 30 C.C.P.
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that is respectful of the division of powers under the Canadian Constitution.*? They
point out that an interpretation conferring rights on the Monitor to exercise remedies on
behalf of solvent creditors against solvent defendants (the Retailers) constitutes an
unwarranted intrusion by Parliament into the jurisdiction of the provincial legislatures
over property and civil rights, thereby contravening the division of powers. They argue
that the interpretation of the scope of CCAA jurisdiction should be directed to a result
that is constitutionally coherent.

[42] As for the second question in appeal, the Appellants argue that they are entitled
to challenge the Plan of Arrangement and are not precluded from doing so despite the
absence of any contestation of the November 2016 Order, now or previously.

[43] For the Appellants, the Plan of Arrangement is not merely a confirmation of the
powers granted by the November 2016 Order, but rather has the effect of replacing the
interlocutory orders. In that sense, the present challenge is not, in their view, a
collateral attack on the November 2016 Order. Moreover, since that order is the
product of an interlocutory decision, it does not benefit from the presumption of res
judicata.

[44] The Appellants further indicate that they were not notified of the application to
vary the Monitor’s powers until two years after the fact and, in that sense, they could
not oppose the granting of the November 2016 Order. They further state that the
consumers or their insurers (i.e. the creditors) are not prejudiced by the failure to
challenge the November 2016 Order as this has had no impact on any party who chose
to settle.

[45] In addition, the Appellants contend that even if they are effectively precluded
from challenging the November 2016 Order, the question as to whether the judge had
jurisdiction to sanction a plan of arrangement granting the Monitor the right to exercise
the rights of creditors against the Retailers remains open. In that sense, the November
2016 Order does not, in the Appellants’ view, establish the validity of any such power
under a plan of arrangement made pursuant to the CCAA.

V. DISCUSSION

[46] | am of the view that the judge’s approval of the Plan of Arrangement and,
specifically, the Monitor’s power to institute proceedings to recover from the Retailers
damages allegedly suffered by consumers is not tainted by a reviewable error. Though
| think that reasoning in addition to that found in the judgment is required to justify such
a position, the result is not an erroneous or unreasonable exercise of the judge’s
discretion. As such, | propose to dismiss the appeals.

2 Constitution Act, 1867 (UK), 30 & 31 Vict.,, c. 3, reprinted in R.S.C. 1985, Appendix Il, No. 5
[Constitution Act].

2020 QCCA 659 (CanLll)
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[47] Given such results, it is not strictly necessary to dispose of the Appellants’
second ground regarding the right to challenge the Plan given the November 2016
Order, but | think a few words are appropriate to set the record straight from the point of
view of both Appellants and Respondent Monitor, because of the emphasis put on such
matter by the parties.

[48] The judge said this:

[27] It bears mention that the Opposing Retailers were aware in November
2016 of the Court's Order authorizing the Monitor to institute legal action against
Canadian distributors. They did not oppose the Order at that time, or thereafter
attempt to have it set aside or varied. The Opposing Retailers claim they are not
challenging the Order now, but they are clearly doing so, and their complaint is
late. The Plan merely continues the power granted to the Monitor over two and a
half years ago.

[49] This, essentially, is in answer to the Monitor's argument, reiterated in appeal,
that the contestation of the Plan of Arrangement by the Appellants constitutes a
collateral attack against the November 2016 Order long after the expiry of the time limit
to appeal and after the expiry of any time limit which could be reasonable to either
revoke it (under the Code of Civil Procedure)™ or vary it (under the comeback clause in
the initial order issued under the CCAA), the whole given the Appellants’ lack of
diligence in the matter.

[50] The time limit to seek leave to appeal under the CCAA is 21 days.'* The
“comeback clause” in the initial order’® permits parties such as the Appellants, who
may be affected by an order of the CCAA court, to seek to vary such provision even
after the expiry of the time limit to appeal. Even in the absence of such a clause, a
party that was not served with the proceedings could seek its revision.’® However, a
party seeking “comeback relief” must act diligently.’

[51] The Appellants underline that with the exception of Rona, they were not served
with the proceedings giving rise to the November 2016 Order as they were not on the
service list. They contend that they were only informed two years after the fact as

' Arts. 347 and 348 C.C.P.

35,14 (2) CCAA.

> paragraph 44 of the Order of December 9, 2016.

® Janis P. Sarra, Rescue! The Companies’ Creditors Arrangement Act, 2nd ed., Toronto, Carswell,
2013, pp. 58-60. Indalex Limited (Re), 2011 ONCA 265, para. 55 [Indalex]; Canada North Group Inc
(Companies' Creditors Arrangement Act), 2017 ABQB 550, para. 48 [Canada North Group].

See Indalex, supra, note 16, paras. 157, 161 and 166, reversed on other grounds in Sun Indalex
Finance, LLC v. United Steelworkers, 2013 SCC 6, [2013] 1 S.C.R. 271; Parc Industriel Laprade Inc.
v. Conporec Inc., 2008 QCCA 2222, paras. 7 and 17; Montréal, Maine & Atlantique Canada Cie
(Arrangement relatif a), 2015 QCCS 3236, para. 33; White Birch Paper Holding Company
(Arrangement relatif a), 2012 QCCS 1679, para. 238; Muscletech Research and Development Inc.,
Re, 2006 CanLll 1020 (Ont. Sup. Ct.), para. 5; Canada North Group Inc, supra, note 16, para. 48.
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disclosed by the correspondence filed as exhibits.*® However, and though the record
does not per se disclose it, the fact of not being on the service list is, experience
indicates, purely a result of not asking the Monitor or its counsel to be placed on the
list.*?

[52] The Respondents contend that the Appellants have not acted with sufficient
diligence in the matter and point to analogous situations arising before the Ontario
Court of Appeal in Indalex and before the Quebec Superior Court in Aveos.?

[53] In Indalex, the interim lender sought the benefit from the proceeds of asset sales
in the repayment of loans in accordance with the priority granted by the CCAA court
three months earlier. The debtor company’s pension fund sought to enforce its alleged
priority over the monies, which the monitor contested, pleading that the pension fund
was in effect attacking the security previously granted the lenders in priority to the
pension fund. The Ontario Court of Appeal held that the pension fund had acted in a
timely manner since it was only upon the court application to distribute the funds
received from the asset sales that “it became clear” that the debtor company was
abandoning the pension plans in their underfunded states.

[54] In Aveos, the Superintendent of Financial Institutions claimed that the statutory
deemed trust created in its favour afforded a priority for monthly pension plan
contributions to defray the pension plan deficit. These payments were stopped with
court approval at the inception of the CCAA process. The present Respondents quote
the undersigned, then the CCAA judge treating the argument, as follows:

[92] The Initial Order was renewed six (6) times. The Superintendent has
been on the service list. It is not sufficient to reserve one’s rights. These rights
must be exercised. Where a failure to exercise those rights may cause prejudice
to other parties, those rights, though not time barred by statute, may be subject
to an estoppel in virtue of the doctrine of laches in common law or as a result of
the doctrine of “fin de non-recevoir” in civil law.

(...)

[95] Accordingly, in the opinion of the undersigned, the Superintendent is
barred from seeking an amendment to the Initial Order at this time to, in effect,
retroactively reverse the power of Aveos to interrupt the pension payments and
to order Aveos to pay to the pension fund the $2,804,450.00.*

18
19

The record indicates that this is not the case for all of the Appellants (infra, para. [55]).

Para. 41 of the Initial Order of December 9, 2015 provides for service of proceedings to all who have
given notice to the Monitor or its counsel.

Aveos Fleet Performance Inc./Aveos Performance aéronautique inc. (Arrangement relatif &), 2013
QCCS 5762 [Aveos] and Indalex, supra, note 16, reversed on other grounds in Sun Indalex Finance,
LLC v. United Steelworkers, 2013 SCC 6, [2013] 1 S.C.R. 271.

Aveos, supra, note 20, paras. 85, 91-95.

20
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Aveos does not support the Respondents’ position on the matter of delay since, in
effect, the secured creditor in Aveos would have retroactively been obliged to cede
priority to the $2.8 million of pension deficit. The debtor company and the secured
creditor acted throughout on the premise arising from the court’s order that the pension
payments need not be made in priority to repayments to the secured creditor. In the
present matter, the inaction of the Appellants since November 2016 has not caused the
Monitor to act to its detriment. The only material prejudice the Monitor points to is the
time and energy invested in negotiating with the Retailers, but there is no quantification
of a proof of loss and, in any event, the Monitor’s fees are calculated on a contingency
basis, not on a “time spent on the matter” basis.

[55] In the cases at bar, the Appellants contend that until the Plan was approved
(and almost simultaneously the legal proceedings against them filed) it was not clear
that their potential liability in the matter would be the object of litigation rather than
negotiated settlements. However, they had previously received demand letters from the
Monitor?® and contested the approval of settlements reached by the Monitor with the
insurers of the Debtor and the manufacturer. The judgment of Collier, J.S.C., approving
the settlements, refers specifically to the November 2016 Order, and counsel for the
Appellants Home Depot, Rona and BMR were heard on the application.?®

[56] The Appellants appear to have had sufficient knowledge of the November 2016
Order prior to the filing of the Plan in 2019. However, even if | were to ignore this, |
think that they would still be barred from seeking the revision of the November 2016
Order as part of their contestation of the Plan of Arrangement simply because they
have not sought any formal conclusions regarding the November 2016 Order. They
target only the powers afforded the Monitor in clause 6.2 of the Plan of Arrangement.
The Respondents plead that even if the Plan is set aside, the same powers subsist
under the November 2016 Order.?* As such, the Monitor maintains that the Appellants’
contestation is an indefensible collateral attack®® on the November 2016 Order or,
alternatively, that the appeal raises a moot point,?°® because, as stated above, even if

22 BMR, Groupe Patrick Morin inc. and Rona appear to have received the letters in 2016 while Home

Hardware and Matériaux Laurentiens inc. received one in 2018. No letter addressed to Home Dép6t
is filed in the record.

2 Arrangement relatif a 9323-7055 Québec inc. (Aquadis International Inc.), 2018 QCCS 2945.

* Moreover, the Monitor amended the Plan at the meeting of creditors to provide that the previous
orders survive the Plan sanction: “6.2(d) ... the Initial Order remains in effect ... until the final
distribution date.” This is reflected in para. 19 of the sanction order.

% see for example: Canada (Attorney General) v. TeleZone Inc., 2010 SCC 62, [2010] 3 S.C.R. 585
par. 61; Boucher v. Stelco Inc., 2005 SCC 64, [2005] 3 S.C.R. 279, para. 35; Toronto (City) v.
C.U.P.E., Local 79, 2003 SCC 63, [2003] 3 S.C.R. 77, paras. 33-34.

% Borowski v. Canada (Attorney General), [1989] 1 S.C.R. 342. See also: R.v. Oland, 2017 SCC 17;
[2017] 1 S.C.R. 250; R. v. McNeil, 2009 SCC 3, [2009] 1 S.C.R. 66; Doucet-Boudreau v. Nova Scotia
(Minister of Education), 2003 SCC 62, [2003] 3 S.C.R. 3; New Brunswick (Minister of Health and
Community Services) v. G. (J.), [1999] 3 S.C.R. 46; Forget v. Québec (Attorney General), [1988] 2
S.C.R. 90, paras. 67-68. Art. 10, para. 3 C.C.P.

2020 QCCA 659 (CanLll)



500-09-028436-194, 500-09-028474-195, 500-09-028476-190 PAGE: 18

section 6.2(c) of the Plan is set aside, the power to sue the Retailers subsists under the
November 2016 Order.

[57] | would tend to think that, on the facts, no reviewable error is made out in the
judge’s conclusion that the attack is late. Moreover, the November 2016 Order would
survive the Plan sanction and, in all events, the Appellants do not directly seek
conclusions contrary to said order. However, as mentioned earlier, these questions do
not require definite resolution given my answer to the primary point of the appeal, which
is the validity of the power granted the Monitor in the Plan to sue on behalf of a group
of creditors rather than in the exercise of the Debtor’s rights. | now address that issue.

* % %

[58] As indicated in the review of the facts above, parties in the distribution chain
would in the normal course have recourse against those above them in the flowchart.
The recourses (exercised or not) of the ultimate purchasers of the faucets (and their
insurers) and the Retailers were stayed upon the initial insolvency filing in 2015. The
November 2016 Order led to some negotiated settlements. The consumers (or their
insurers) filed proofs of claim; the Retailers did not, nor did they settle any claims
asserted by the Monitor. It is against this factual background that the Monitor was
granted the power to sue the Retailers under the Plan of Arrangement.

[59] The purpose of the proposed legal proceedings is consonant with a legitimate
purpose under the CCAA, as the Monitor seeks to establish a “litigation pool” with a
view to paying creditors of Aquadis on a pro rata basis. In itself, this more than satisfies
the spirit of the CCAA, but is also supported by examples in the reported cases.
Specifically, and of close resemblance is the arrangement in the matter of
Muscletech,?” where the debtor was a distributor of dietary supplements in the middle
of a multi-tier distribution chain between the manufacturer at one end and ultimate
consumers at the other. The plan of arrangement provided for releases from liability to
be given to those in the chain who paid into the litigation pool as compensation arising
from selling the defective product. The scheme was voluntary — i.e. the monitor was not
given power to sue. However, the situation is similar to that in the case at bar. Other
examples of voluntary litigation pools where contributors receive releases exist, but the
precise factual matrix of the present plan, where the Monitor is empowered to sue,
appears to be novel.?®

2" Muscletech Research and Development Inc. (Re), 2007 CanLIl 5146 (Ont. Sup. Ct.).

#  Société industrielle de décolletage et d'outillage (SIDO) Itée (Arrangement relatif &), 2010 QCCA
403, paras. 6 and 33; Metcalfe & Mansfield Alternative Investments Il Corp (Re), 2008 ONCA 587,
paras. 69-71 [Metcalfe]; Montreal, Maine & Atlantic City Canada Co./(Montreal, Maine & Atlantique
Canada Cie) (Arrangement relatif a), 2015 QCCS 3235.
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[60] The granting of releases for third parties in consideration of their contribution to
a litigation pool to satisfy creditors’ claims is now well entrenched in CCAA
jurisprudence.?

[61] The CCAA expressly provides for certain powers and duties of the monitor.*
These powers and duties may be extended, because s. 23 CCAA provides that a
monitor is required to "do anything in respect of the company that the court directs the
monitor to do".** Thus, while the law does provide the basic framework within which the
monitor must act, the courts may use their discretion to grant additional powers
considered appropriate.®

[62] This discretion cannot be exercised arbitrarily; it must be exercised in a manner
consistent with and directed toward the attainment of the objectives of the CCAA. In
Century Services Inc., Justice Deschamps observed for the Supreme Court that:

[58] CCAA decisions are often based on discretionary grants of jurisdiction.
The incremental exercise of judicial discretion in commercial courts under
conditions one practitioner aptly describes as “the hothouse of real-time
litigation” has been the primary method by which the CCAA has been adapted
and has evolved to meet contemporary business and social needs”. (References
omitted)

She added that judicial discretion may be exercised in furtherance of the CCAA’s
purposes,®® which in the case at bar is the maximization of creditor recovery, since
Aquadis has ceased carrying on business.

[63] The courts, however, have expressed reservations regarding the imposition of
third-party settlements under the CCAA, indicating that the purpose of the CCAA is not
to settle disputes between parties other than the debtor and its creditors.®
Nonetheless, the precise point in issue — i.e. whether a judge may allow a monitor to
exercise the rights and remedies of certain creditors against other persons or creditors
of a debtor appears to be without precedent.

# Metcalfe, supra, note 28.

% '5.23 CCAA.

¥ 5.23(1) (k) CCAA.

% Ernst & Young Inc. v. Essar Global Fund Limited, 2017 ONCA 1014, paras. 105-106 [Essar]; MEI
Computer Technology Group Inc. (Bankruptcy), Re, 2005 CanLll 15656 (Qc. Sup. Ct.), para. 20.

% Century Services Inc. v. Canada (Attorney General), 2010 SCC 60, [2010] 3 S.C.R. 379, para. 59.

% The courts have also indicated that proceedings under the CCAA were not intended to alter priorities
amongst creditors: “The CCAA is to be interpreted in a broad and liberal fashion to facilitate that
objective. That broad and liberal interpretation, however, must not permit the enhancement of one
stakeholders (sic) position at the expense of others - there should be no confiscation of legal rights.”:
843504 Alberta Ltd., Re, 2003 ABQB 1015, para. 13. See also: Royal Oak Mines Inc., Re, 1999
CanLll 14843 (Ont. Sup. Ct.), para. 1.
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[64] In Urbancorp,® the Ontario Superior Court of Justice refused to recognize the
power of a monitor to claw back a payment in kind made by the debtor to a third party
who was a creditor of a company related to the debtor. While Justice Myers
acknowledged that “... Monitors can certainly be empowered to bring legal
proceedings to act on behalf of CCAA debtors”,*® he disagreed that the monitor should
act as a bankruptcy trustee to bring proceedings in the place of CCAA creditors. The
latter could initiate their own proceedings outside of the insolvency or provoke a
bankruptcy for a trustee to initiate those proceedings for them. It should be
emphasized that a single payment was in issue in Urbancorp. Justice Myers
distinguished Essar,” which is relied on by Respondents. In that case, the Ontario
Court of Appeal confirmed the lower court’s authorization of the monitor to institute
oppression proceedings for the benefit of various creditors (or stakeholders) in the
CCAA estate: “(...) the Monitor could efficiently advance an oppression claim,
representing a conglomeration of stakeholders, namely the pensioners, retirees,
employees, and trade creditors (...)".3 The court noted as well that the debtor would
also benefit from such proceedings, particularly in the sense that an impediment to
restructuring would potentially be removed by the oppression remedy.

[65] The result in Urbancorp was echoed in Pacific Costal Airlines,*® where the
British Columbia Supreme Court indicated that “proceedings under the CCAA are not
intended to resolve disputes between a creditor and third parties”:

[24] It is true that, in addition to alleging breach of contract by Canadian,
the Dispute Notice made reference to allegations against Air Canada for
inducing breach of contract, breach of fiduciary duty and other economic torts.
However, the Plaintiff could not have pursued those claims in the CCAA
proceedings. The purpose of a CCAA proceeding, as reflected in the preamble
to the legislation, is to “facilitate compromises and arrangements between
companies and their creditors”. Its purpose is not to deal with disputes between
a creditor of a company and a third party, even if the company was also involved
in the subject matter of the dispute. While issues between the debtor company
and non-creditors are sometimes dealt with in CCAA proceedings, it is not a
proper use of a CCAA proceeding to determine disputes between parties other
than the debtor company.*

[66] The Stelco* case, for its part, raised issues relating to a dispute between certain
creditors near the end of the debtor's restructuring process over the distribution of

22 Urbancorp Cumberland 2 GP Inc., (Re), 2017 ONSC 7649.
Ibid.
3" Essar, supra, note 32.
% Essar, supra, note 32, para. 124.
% Ppacific Coastal Airlines Ltd. v. Air Canada, 2001 BCSC 1721, para. 24; see also Stelco Inc., Re,
2005 CanlLll 42247 (Ont. C.A.), para. 32 [Stelco].
Id., para. 24.
Stelco, supra, note 39.

40
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certain amounts payable to holders of subordinated notes and the priority entitlement to
interest payments. Farley, J. commented as follows:

[7] The CCAA is styled as “An act to facilitate compromises and
arrangements between companies and their creditors” and its short title is:
Companies’ Creditors Arrangement Act. Ss. 4, 5 and 6 talk of compromises or
arrangements between a company and its creditors. There is no mention of this
extending by statute to encompass a change of relationship among the creditors
vis-a-vis the creditors themselves and not directly involving the company.*
(References omitted)

[67] The dicta in all of these cases reflect the orthodox view of the law put forward by
the Appellants. However, none of the fact patterns resemble the chain of distribution in
the present case. Nor were these judgments focused on a huge number of claims,
which were stayed in this case and are effectively replaced by the Monitor's
proceedings authorized under the Plan. This factual distinction makes these judgments
of limited instructive or precedential value.

[68] What is inescapable and particularly applicable here is the acceptance, in the
practice and case law, of the liquidating CCAA® and the expanded view of the role of
the monitor, indeed the baptism of the “super monitor”.** The Appellants concede, if
only indirectly, that the Monitor could be authorized to exercise rights of the Debtor
against third parties as could a bankruptcy trustee. However, they object to the
Monitor’'s power to sue one group of creditors (the Respondents) on behalf of another
group of creditors (the consumers or their insurers).

[69] In my opinion, the Appellants objections are not well founded.

[70] Firstly, the bankruptcy trustee analogy is only a half truth. Trustees are the
assignees of a bankrupt’s property, and as such, exercise the patrimonial rights of the
debtor but they also wear a second hat.*® Trustees exercise rights and recourses on
behalf of creditors against other creditors and against third parties.*® Such rights and
recourses arise from the BIA (for example, under s. 95 for preferences) as well as
under the civil law generally (for example, the paulian action under arts. 1631 and
following C.C.Q.). Most significantly, the BIA recourses to attack preferences, transfers
under value and dividends paid by insolvent corporations have been available to CCAA
monitors since the amendments adopted in 2007.*" Thus, the mere fact that the

*2 Stelco Inc., Re, 2005 CanLll 41379 (Ont. Sup. Ct.).

*® 9354-9186 Québec inc. v. Callidus Capital Corp., 2020 SCC 10, para. 42 [Callidus].

* Luc Morin and Arad Mojtahedi, “In Search of a Purpose: The Rise of Super Monitors & Creditor-
Driven CCAAs” in Jill Corraini and Blair Nixon (eds.), Annual Review of Insolvency Law, Toronto,
Thomson Reuters, 2019, p. 650.

** Giffen (Re), 1998 CanLll 844 (SCC), [1998] 1 S.C.R. 91, para. 33.

“® Lefebvre (Trustee of); Tremblay (Trustee of), 2004 SCC 63, [2004] 3 S.C.R. 326, paras. 32-40.

*’S.36.1 CCAA.
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judgment in appeal empowers the Monitor to sue to enforce rights of creditors is not
conceptually foreign to the general framework of insolvency law.

[71] Moreover, and without making too fine a point, the Appellants’ are not creditors
of the CCAA estate. They might have been, but they chose not to file claims. As such,
they are third parties. This eliminates another conceptual, if not legal, difficulty in that,
they do not potentially share in the litigation pool after contributing to it.

[72] The Appellants also object, saying that the power given to the Monitor to sue
runs contrary to the principle of a monitor's neutrality. However, the case law and
literature recognize that this neutrality is far from absolute:

[110] Of necessity, the positions taken will favour certain stakeholders over others
depending on the context. Again, as stated by Messrs. Kent and Rostom:

Quite fairly, monitors state that creditors and the Court currently expect them to
express opinions and make recommendations. ... [T]he expanded role of the
monitor forces the monitor more and more into the fray. Monitors have become
less the detached observer and expert withess contemplated by the Court
decisions, and more of an active participant or party in the proceedings.

(...)

[119] Generally speaking, the monitor plays a neutral role in a CCAA proceeding. To
the extent it takes positions, typically those positions should be in support of a
restructuring purpose. As stated by this court in Ivaco Inc., Re (2006), 2006 CanLlI
34551 (ON CA), 83 O.R. (3d) 108 (C.A.), at paras. 49-53, a monitor is not necessarily a
fiduciary; it only becomes one if the court specifically assigns it a responsibility to which
fiduciary duties attach.

[120] However, in exceptional circumstances, it may be appropriate for a monitor to
serve as a complainant. (...).*

[73] As long as the monitor is objective and not biased and takes positions based on
reasoned criteria to further legitimate CCAA purposes, it now appears inescapable that
the neutrality it must maintain is attenuated.

[74] It must be repeated that the Retailers are not creditors in the CCAA estate as
they did not file proofs of claim. As such, their status as “stakeholders” is tenuous, so
that any resulting duty to them by the Monitor is questionable.

[75] Neither is the contingency fee arrangement of the Monitor and its counsel a valid
ground to attack the Monitor’s neutrality. The contingency fee may give the Monitor an
interest in the outcome of the litigation, but such arrangements have a long history,
particularly with lawyers’ mandates, and are recognized as legitimate and, indeed, as

8 Essar, supra, note 32.

2020 QCCA 659 (CanLll)



500-09-028436-194, 500-09-028474-195, 500-09-028476-190 PAGE: 23

enhancing access to justice. The fee arrangement dates back to the initial order. Given
that Aquadis had no assets, there would be no other way to pay professionals to act in
the matter. In effect, the professionals are financing the recovery efforts.

[76] The Appellants also submitted that the Monitor has lacked transparency. This
position has no merit. The Plan sanction was the product of a legal process served on
parties that appeared in the record by entry on the service list and followed a creditors’
meeting and a court hearing before an impartial judge. The Monitor's agenda was not
hidden.

* % %

[77] | agree with the judge that on practical and equitable grounds the power
accorded to the Monitor to sue the Retailers in the context of the present matter makes
CCAA sense. In my mind, however, that is not enough to justify the judge’s exercise of
discretion to approve the Plan.

[78] The broad judicial discretion propounded in much of the case law and literature
is not boundless.* It, like all judicial discretion, must be exercised judiciously, meaning
that it must be based on legal rules and principles. In my opinion mere commercial
expediency or good sense is not enough to qualify the exercise of judicial discretion
under the CCAA as appropriate®® nor for a plan to qualify as fair and reasonable.
Rulings (even discretionary ones) must have some measure of predictability if
confidence in the legal system is to be maintained.”® That predictability stems from
adherence to the application of the law. | am not willing to cross the Rubicon from the
realm of the law to the land of the lore.

[79] That being said, there is, in the present case, legal and not merely commercial
or practical justification for the judgment. The Appellants attack it based on an
analogous reasoning of the powers of a bankruptcy trustee to exercise the debtor’'s
rights against third parties but not the rights of creditors. However, this is not really true
as | have indicated above. The trustee in bankruptcy can exercise rights for the benefit
of creditors.

[80] Significantly, the creditors voted unanimously that their rights against the
Retailers be exercised by the Monitor in their place and stead and for their benefit
through the proposed proceedings and the litigation pool within the CCAA framework.

*9 callidus, supra, note 43, paras. 48-49.

50 H
Ibid.

% See Sharpe, Robert J., Good judgment — Making Judicial Decisions, Toronto, University of Toronto
Press, 2018, p. 129; Nechi Investments Inc. v. Autorité des marchés financiers, 2011 QCCA 214,
paras. 22-23.
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[81] Absent a CCAA process, the creditors would have been free to consensually
assign their rights or subrogate others, including, by way of example, a trustee of a
litigation trust. Again, there is precedent in CCAA matters for such litigation trusts,>
which trusts include rights of actions against third parties.>® With the CCAA file, the
Monitor, through the Plan, the vote and the sanctioning judgment in appeal, is in such
position to exercise those rights against the Retailers. The Monitor is putting into effect
the collective will of the creditors expressed through their unanimous vote approving
the Plan of Arrangement. Giving effect to creditor democracy reflected in the CCAA® is
a sound basis for a court to approve the Plan.

[82] Accordingly and in conclusion, given that the parties being sued are third parties
vis-a-vis the CCAA estate and as such, have no claim on the litigation pool, and given
that the creditors/beneficiaries of the litigation pool voted unanimously in favour of the
Plan of Arrangement, there is sufficient legal rationale to grant the power in question. In
addition, as indicated by the trial judge, the mechanism is a direct and practical way to
maximize recovery for creditors.

* % %

[83] The Appellants have also argued that granting the Monitor the power to sue is a
misuse of the resources of the Commercial Division of the Superior Court, since the
proposed proceedings should be taken in the Civil Division. This, however, is purely a
matter of case management for the Superior Court. There is but one Superior Court; its
administrative divisions, such as the Commercial Division, are not separate and distinct
tribunals.> Accordingly, there is no valid argument based on the jurisdiction of the
Superior Court which can be brought to bear against the judgment of the lower court.

[84] The Appellants submit that they are prejudiced by the judgment in that eventual
rights of appeal are restricted because leave is required under the CCAA but not under
the C.C.P. for awards exceeding $60,000. The argument is not persuasive given that
the judgment is not erroneous, the Monitor's recourses against the Retailers fall under
the CCAA and consequently eventual appeals would be governed by s. 14 CCAA.

[85] In addition, the Appellants put forward a constitutional argument claiming that
since the creditors and Retailers are not insolvent, proceedings of one against the other
under the umbrella of the CCAA should not apply to them.

2 Plan of Compromise and re-organization of Sino-Forest Corporation, December 3, 2012, Ont. Sup.

Ct. CV-12-9667-00CL.

% Lutheran Church Canada (Re), 2016 ABQB 419, paras. 125, 134 and 135,

* S.6 CCAA.

*  Re Arctic Gardens Inc., 1990 R.J.Q. 6 (Qc. C.A)). See also TVA Publications inc. v. Quebecor World
Inc., 2009 QCCA 1352, para. 71 (Morissette, J.A.); Formula E Operations Limited v. Ville de
Montréal, 2019 QCCS 884.
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[86] The constitutional validity of the CCAA is grounded in Parliament’s jurisdiction
under s. 91(21) of the Constitution Act>® with respect to bankruptcy and insolvency. The
statute should be applied, say the Appellants, in a manner consistent with its
constitutional foundation.

[87] The Ontario Court of Appeal made it clear in Metcalfe & Mansfield that the
granting of releases to solvent third parties in proceedings under the CCAA is not
contrary to the constitutional division of powers. To the extent that the granting of such
powers to the Monitor enables the objectives of the CCAA to be achieved, the impact of
the exercise of ancillary powers in respect of solvent third parties (such as suing the
Retailers) cannot constitute an infringement of the constitutional division of powers.
Rather, the powers granted to the Monitor in clause 6.2 of the Plan arise out of, and are
necessary for, the valid exercise of federal jurisdiction.>’

[88] In the case at bar, the Plan provides for releases to be granted to, inter alia,
Retailers who contribute to the litigation pool destined to satisfy claims of creditors
against the Debtor. The Monitor has the additional power to compel such contribution
by instituting legal proceedings. Such actions are calculated to maximize creditor
recovery, a proper CCAA purpose®® falling within the ambit of s. 91(21) of the
Constitution Act. Moreover, the parties who might have raised a contestation analogous
to that of the objecting parties in Metcalfe & Mansfield are the consumers (or their
insurers) who can no longer sue the Retailers outside of the Plan of Arrangement.
However, they voted unanimously in favour of the arrangement.

[89] As for the other consequence for the Appellants, their direct recourse for any
loss would be against Aquadis, but that recourse is stayed and such stay of
proceedings is, self-evidently, a valid exercise by way of the CCAA of federal
jurisdiction in insolvency matters under s. 91(21) of the Constitution Act.

[90] The Appellants’ submissions based on the division of powers have no merit.

* % %

[91] Plans of arrangement are sanctioned by the courts where considered “fair and
reasonable”, which raises mixed questions of fact and law. Accordingly, the standard of
review is one of deference.”® Appellate intervention is only warranted where the

% Constitution Act, supra, note 12, s. 91; See Reference re constitutional validity of the Companies

Creditors Arrangement Act (Dom.), [1934] S.C.R. 659.
Metcalfe, supra, note 28.
Essar, supra, note 32, para. 103.

Metcalfe, supra, note 28.
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judgment is affected by an error of principle or results from an unreasonable exercise of
judicial discretion.®® The Appellants have failed to satisfy this standard.

[92] For all the foregoing reasons, | propose that the appeals be dismissed with legal
costs.

MARK SCHRAGER, J.A.

% Re New Skeena Forest Products Inc., 2005 BCCA 192, para. 20; Ivaco Inc., Re, 2006 CanLIl 34551
(Ont. C.A), para. 71; Re Air Canada, 2003 CanLIl 36792 (Ont. C.A.), para. 25; Re Royal Crest
Lifecare Group Inc., 2004 CanLll 19809 (Ont. C.A.), para. 23; Algoma Steel Inc. v. Union Gas Ltd.,
2003 CanLll 30833 (Ont. C.A.), para. 16.
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OVERVIEW

[1] With their Motion, the Petitioners and the Mises en cause are seeking an order
from this Court granting additional powers to the Monitor (the “Motion”) so that the latter
may, directly or through its counsel, do the following:

a) compel the production, from time to time, from any Person having
possession, custody or control of any books, records, accountings,
documents, correspondences or papers, electronically stored or otherwise,
relating to the Twinco Interest, CFLCo Indemnity and CFLCo Maintenance
Obligations (each as defined hereafter), including the Twinco Requested
Information (as defined below) (the “Requested Information”) in respect of
the period from and after January 1, 2010, and such earlier periods as may
be approved by further order of the Court (the “Disclosure Period”);

b) require any Requested Information to be delivered within thirty (30) days
of the Monitor’s request or such a longer period as the Monitor may agree
to in its discretion; and

c) conduct investigations from time to time, including examinations under
oath of any Person reasonably thought to have knowledge relating to the
Requested Information, in respect of the Disclosure Period.

[the “Expanded Monitor Powers”]

[2] Previously, on June 29, 2018, Mr. Justice Stephen W. Hamilton issued an order to
sanction the Joint Plan of Compromise and Arrangement dated as of May 16, 2018 (the
“Plan”) submitted jointly by the Petitioners and the Mises en cause (collectively the
“CCAA Parties” for the purposes hereof).

[3] During the present CCAA proceedings initiated in January 2015 pursuant to the
provisions of the Companies’ Creditors Arrangement Act (the “CCAA”), the CCAA Parties
have sold all of their assets other than the combined 17.062% equity interest (the “Twinco
Interest”) held in Twin Falls Power Corporation (“Twinco”) by Wabush Iron Co. Limited
and Wabush Resources Inc. (collectively “Wabush”).

[4] Pursuant to the Plan, the net proceeds of sales and other recoveries are to be
distributed to the creditors of the Participating CCAA Parties! in accordance with the terms
and conditions of the Plan.

[5] Since the implementation of the Plan, the CCAA Parties, with the assistance of the
Monitor, have been working to wind down the estates of the CCAA Parties so that the net

1 As defined in the Plan.
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proceeds from such recoveries and realizations can finally be distributed to the creditors
of the CCAA Parties as soon as possible.

[6] The initial interim distributions to the creditors with proven claims under the Plan
took place in August and September 2018.

[7] A second interim distribution to such creditors with proven claims took place in
mid-of May 2021.

[8] A final distribution will not occur until the realization or collection of all material
assets of the CCAA Parties including the Twinco Interest.

[9] The CCAA Parties were informed by the Monitor that a significant majority of the
creditors of Wabush are former employees of Wabush Mines, many of whom are elderly,
and who are reasonably assumed to be anxious to receive their final distributions as soon
as possible.

[10] Subject to the resolution and collection of certain outstanding tax refunds, the
CCAA Parties have realized on all of their assets other than the Twinco Interest.

[11] On November 16, 2020, in furtherance of the CCAA Parties’ efforts to monetize
the Twinco Interest, the CCAA Patrties filed a Motion for the Winding up and Dissolution,
Distribution of Assets, Reimbursement of Monies and Additional Relief (the “CBCA
Motion”) on a pro forma basis, which was subsequently scheduled by the Court to be
heard on January 29, 2021.

[12] On January 29, 2021, the Court adjourned the CBCA Motion, the CFLCo
Contestation? and the Twinco Dismissal Motion® sine die, and on February 22, 2021, the
Supreme Court of Newfoundland and Labrador (the “Newfoundland Court”) adjourned
the Twinco Liquidation Motion?, in order to allow the parties an opportunity to explore the
possibility of a consensual resolution of the matters raised in those proceedings which
essentially boils down to disposing of the Twinco Interest.

[13] As those negotiations did not proceed in any meaningful way, the CCAA Parties
are seeking this Motion for the Expansion of the Monitor’s Powers to facilitate the recovery
of assets for the benefit of the CCAA Parties’ creditors and the winding up of the CCAA
Parties’ estate and the termination of the CCAA Proceedings.

[14] As can be noted above, the Expanded Monitor Powers sought herein all relate to
the Twinco Interest which is, to all intents and purposes, the last asset to monetize and
realize in the context of the CCAA proceedings.

2 As defined below.
3 As defined below.
4 As defined below.
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[15] Until now, Twinco and its shareholder CFLCo have been steadfastly blocking all
attempts of the CCAA Parties and the Monitor to monetize the Twinco Interest in the
furtherance of the Plan, which involves obtaining the relevant and necessary
documentation required to determine with reasonable certainty the value of the Twinco
Interest in the context of the present CCAA Proceedings.

[16] Twinco’s and CFLCo’s refusal to deal with the Twinco Interest has left little
alternative but to seek the wind down and the dissolution of Twinco in the context of the
present CCAA Proceedings to finally permit the CCAA Parties, with the assistance of the
Monitor, to realize this asset of Wabush, complete the final distribution to the Plan
creditors and terminate at last the CCAA Proceedings that have been ongoing since 2015.

1. THE PROCEDURAL CONTEXT INVOLVING TWINCO

1.1 The Twin Falls Power Corporation (Twinco)

[17] Based on the Motion, the Court retains the following relevant facts:

- Twinco is an incorporated joint venture formed under the Canada Business
Corporations Act (the “CBCA”) on February 18, 1960, among Churchill Falls
(Labrador) Corporation Limited (“CFLCo0”), Wabush Iron Co. Limited and Wabush
Resources Inc. (collectively “Wabush”) and the Iron Ore Company of Canada
(10C”), among others;

- As at December 31, 2019, Twinco was owned 33.3% by CFLCo, 49.6% by IOC,
and 17.062% interest held jointly by Wabush?>;

- Pursuant to Twinco’s fiscal year 2019 Audited Financial Statements, Twinco has
approximately $6.1M in cash and cash equivalent assets (the “Twinco Cash”) and
approximately $46,000 of liabilities®;

- The history of the Twinco Plant’ is long and complicated and is set out in
significant detail in the CBCA Motion. However the highlights are set out hereafter;

- In 1961, CFLCo licensed to Twinco the rights to develop a 225-megawatt
hydroelectric generating plant on the Unknown River in Labrador (the “Twinco
Plant”);

- In addition to the Twinco Plant, Twinco owned a humber of other assets including
(i) the physical building which houses the Twinco Plant (the “Twinco Building”);
(i) the transmission lines from the Twinco Plant to its consumers (the “Twinco
Transmission Lines”); and (iii) the equipment which comprises the Twinco Plant

54.6% held by Wabush Iron Co. Limited and 12.5% by Wabush Resources Inc.
6 R-3.
7 As defined below.
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and which was used in the production of hydroelectric power (the “Twinco
Machinery”) (collectively, with the Twinco Building and Twinco Transmission
Lines, and such other assets of Twinco the “Twinco Assets”);

In 1974, CFLCo took over the Twinco Plant and undertook comprehensive
maintenance obligations in respect of the Twinco Plant (the “CFLCo Maintenance
Obligations”), and indemnified Twinco in respect of those obligations and
environmental liabilities in connection with the Twinco Plant and Twinco Assets
(the “CFLCo Indemnity”)g;

The Twinco Plant was placed into an extended shutdown in 1974. Since that time
until today, based on various environmental assessments commissioned by
Twinco over the years as summarized in various Audited Financial Statements of
Twinco, the CCAA Parties understand that potential environmental liabilities may
have occurred in respect of the Twinco Plant and Twinco Assets (the “Potential
Environmental Liabilities”);

The CCAA Parties are of the view that the responsibility for any environmental
liability lies squarely with CFLCo and not Twinco, pursuant to CFLCo’s
Maintenance Obligations and CFLCo Indemnity?;

It is not clear to the CCAA Parties and the Monitor whether, and to what extent,
Twinco may have funded maintenance or environmental remediation that was
CFLCo’s responsibility, and for which Twinco may have a claim against CFLCo for
reimbursement;

As stated in the CBCA Motion, for years, both prior to and after the commencement
of the present CCAA Proceedings, the CCAA Parties, with the support of I0C,
have sought to obtain a distribution of the Twinco Cash to Twinco’s shareholders,
but such distribution has been continuously resisted by Twinco and CFLCo;

The CCAA Parties believe that CFLCo did not support further distributions to the
shareholders because it wants to ensure a cash pool from Twinco to pay for the
Potential Environmental Liabilities notwithstanding the CFLCo Indemnity and
CFLCo Maintenance Obligations;

Pursuant to Twinco’s Articles of Continuance dated August 1, 1980%, the
shareholders are entitled to share rateably in the remaining property of Twinco
upon dissolution;

8 As more particularly detailed in the CBCA Motion.
9 R-6 of the CBCA Motion.

10 R-4,
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[18]

Wabush'’s share of the Remaining Twinco Cash?! is approximately $1,040,000, a
material amount, together with their pro rata share of what other money may be

subject to reimbursement claims against CFLCo;

As the information to determine the amount of maintenance and other
indemnifiable expenses that may be subject to reimbursement by CFLCo is within
the knowledge of Twinco, an accounting was requested in the CBCA Motion;

Without this information, it is impossible for the CCAA Parties or the Monitor to
calculate what the approximate true value of the Twinco Interest may be to ensure
that the CCAA Parties’ creditors receive appropriate recovery from the Twinco

Interest.

1.2 The CBCA Motion and the relief sought

The history of the CCAA Parties’ repeated attempts to engage in a constructive
dialogue with Twinco and its majority shareholder CFLCo, is more fully set out in detail in

the CBCA Motion, which has been continued sine die until now.

[19]

While the CCAA Parties had been hopeful that a consensual resolution could be
achieved, they concluded that based on the lack of desire of Twinco and CFLCo to

engage in a constructive manner, a consensual resolution was not possible.

[20]

Accordingly, on November 16, 2020, the CCAA Parties filed the CBCA Motion,

seeking the issuance of Orders against Twinco and CFLCo:

a) confirming CFLCo’s liability for Twinco’s maintenance obligations and
environmental liabilities related to the Twinco Plant from and after July 1,
1974;

b) compelling an accounting from Twinco of all monies expended by Twinco
in respect of maintenance and environmental costs that have not been
reimbursed by CFLCo pursuant to the CFLCo Indemnity and CFLCo
Maintenance Obligations (collectively, the ‘Reimbursable
Environmental/Maintenance Costs”);

c) directing CFLCo to reimburse all Reimbursable
Environmental/Maintenance Costs (such amount to be reimbursed by
CFLCo, being the “CFLCo Reimbursement”) to Twinco for distribution to
the shareholders as part of the winding up and dissolution of Twinco
pursuant to the relief requested in paragraph (d) below;

d) directing the winding up and dissolution of Twinco pursuant to
section 214 and/or section 241 (3)(I) of the CBCA and a distribution of: (i)

11 As defined below.

PAGE: 6
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the Twinco Cash net of all reasonable fees and expenses incurred by
Twinco to implement and complete the wind-up and dissolution being
sought in this Motion (the “Remaining Twinco Cash”), and (ii) the CFLCo
Reimbursement to Twinco’s shareholders, including Wabush, on a pro rata
basis; and

e) in the alternative to (d), directing Twinco and/or CFLCo to purchase the
shares of Twinco held by Wabush pursuant to section 214 (2) and/or
section 241 (3)(f) of the CBCA for a purchase price equal to the amount of
Wabush’s pro rata share of: (i) the Twinco Cash, and (ii) the CFLCo
Reimbursement.

[the “CBCA Motion Proposed Orders”]

1.3 Twinco’s and CFLCo’s response to the CBCA Motion

[21] In response to the CBCA Motion, Twinco filed a proceeding entitled “Motion by
Twin Falls Power Corporation to Dismiss the Application for Lack of Jurisdiction and for
Forum Non-Conveniens” dated January 15, 20212, seeking to dismiss the CBCA Motion
for lack of jurisdiction of this Court to hear the CBCA Motion and alternatively, for forum
non-conveniens (the “Twinco Dismissal Motion”). The latter motion is scheduled to be
heard in August 2021.

[22] Concurrently, CFLCo filed a proceeding entitled “Contestation to the CBCA
Motion” dated January 15, 202113 (the “CFLCo Contestation”), substantially to the same
effect while announcing that it was also filing an Originating Application for the Issuance
of a Court-Supervised Liquidation and Dissolution Order before the Newfoundland Court
pursuant to sections 214 (1)(b)(ii), 215, and 217 of the CBCA, seeking, inter alia, the
court-supervised liquidation of Twinco.

[23] Seemingly in reaction to the CBCA Motion, CFLCo advised the CCAA Parties in
its CFLCo Contestation that despite years of resisting to do so, CFLCo was going to
imminently commence in the Newfoundland Court an originating application for a court-
supervised liquidation and dissolution of Twinco (the “Twinco Liquidation Motion”).

[24] The Twinco Liguidation Motion was formally filed on January 21, 2021, to be heard
in Newfoundland on February 23, 20212,

[25] At the time, subject to obtaining a court hearing date for the Twinco Dismissal
Motion and CFLCo Contestation and the CBCA Motion, the parties agreed to seek an
adjournment of the CBCA Motion, the Twinco Dismissal Motion, the CFLCo Contestation

12 R-5. The Twinco Dismissal Motion was modified on May 17, 2021.

13 R-6. The CFLCo Contestation was amended on May 19, 2021, in response to the present Motion.
14 C-1.

15 R-7.
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and the Twinco Liquidation Motion, in each case without prejudice to each party’s right to
seek a new hearing date for any of such proceedings on 14 days’ prior written notice to
the other parties.

[26] On January 27, 2021, this Court adjourned sine die the CBCA Motion, the Twinco
Dismissal Motion, and the CFLCo Contestation and on February 22, 2021, CFLCo
confirmed the adjournment sine die of the Twinco Liquidation Motion with the
Newfoundland Court (all such adjourned proceedings, the “Adjourned Proceedings”).

[27] By letter dated February 1, 2021 (the “February 15t Letter”), counsel for the CCAA
Parties sought to confirm its understanding of the terms of the adjournment of the
Adjourned Proceedings as among the parties®®.

[28] In the February 1t Letter, CCAA Parties’ counsel also set out the documents and
information that was to be provided by Twinco and CFLCo in furtherance of the proposed
efforts to reach a potential consensual resolution. The requested documents and
information were to be provided within 30 days of the letter, or within a reasonably
anticipated time that would be required to obtain any requested information that was not
readily available for delivery to the CCAA Parties.

[29] The requested documents and information were intended to provide the CCAA
Parties and the Monitor with a general understanding of the approximate range of
Reimbursable Environmental/Maintenance Costs that could be at issue to better enable
the CCAA Parties and Monitor to determine the approximate potential value of the Twinco
Interest. Without this information, a potential consensual resolution would be extremely
difficult, if not impossible, to reach.

[30] The requested documents and information in the February 15t Letter included,
among other things, the following information:

a) amount of cash and cash equivalents held by Twinco as at January 31,
2021, and a budget of expenses anticipated to be incurred by Twinco to the
date of the wind-up and liquidation that are not currently anticipated to be
subject to any reimbursement or sharing obligation;

b) copies of audited financial statements for Twinco for the years ended
December 31, 1974, to 2019 (excluding audited financial statements for the
year-ended December 31, 2004, 2005, 2008, 2013-2019); and

c) a summary of all expenses incurred by Twinco in respect to
environmental and maintenance and other costs in respect to the Twinco
Plant, Twinco Building and equipment located thereon for which Twinco has
not received full reimbursement from CFLCo or any other party, for the

16 R-8.
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period from July 1974 to December 31, 2020, as described in more detail in
the February 15t Letter.

[the “Twinco Requested Information”]

[31] The CCAA Parties pointed out that as shareholders, Wabush Iron and Wabush
Resources were already entitled to copies of all annual financial statements of Twinco
pursuant to section 155 of the CBCA. The balance of the information requested was in
the nature of information relating to expenses incurred by Twinco in connection with the
maintenance and environmental liabilities and Twinco’s updated cash position as at
January 31, 2021, and Twinco’s go forward budget to the anticipated date of its wind-up
and dissolution.

[32] However, according to the CCAA Parties’ counsel, the respective counsels for
Twinco and CFLCo both denied any undertaking to use in good faith efforts to provide
any of the Twinco Requested Information to the CCAA Parties and Monitor and both
resisted the production of any documentation to the CCAA Parties and Monitor.

[33] By letter dated February 4, 2021, counsel for Twinco stated that Twinco made no
such undertakings, any request would be taken under consideration — “nothing more™—
that they would not, without specific direction from the Twinco directors, offer to provide
any documents, and that it would seek instructions from Twinco’s directors in respect to
the Twinco Requested Information and whether it was reasonable to “even consider”
undertaking to provide the Twinco Requested Information.t’

[34] Likewise, by letter dated February 5, 2021, CFLCo’s counsel denied any good faith
undertaking to provide any information requested by the CCAA Parties and stated that
the “ultimate decision to provide the requested documentation lies with Twinco”.*®

[35] On February 16, 2021, Twinco’s counsel sent a subsequent letter to the CCAA
Parties’ counsel confirming that Twinco’s board of directors, a majority of whom are
CFLCo’s nominees, decided that Twinco would not provide any of the Twinco Requested
Information to the CCAA Parties, as there was no “use” in such undertaking. Instead,
Twinco’s counsel informed the CCAA Parties that Twinco’s directors have decided only
to provide the CCAA Parties with Twinco’s audited financial statements from 2013-2019,
which financial statements, in the February 1t Letter, already expressly noted were
excluded from the CCAA Parties’ request (as the CCAA Parties already had copies of
these financial statements).*°

[36] While counsels for Twinco and CFLCo expressed concern that the CCAA Parties’
requests went back to 1974, neither counsel proposed to narrow the scope of the

7 R-9.
18 R-10.
¥ R-11.
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information requested to a shorter time period but instead issued blanket refusals and
denied any good faith undertaking to engage in the disclosure of such information.

[37] Based on the Expanded Monitor Powers being sought in this Motion, the CCAA
Parties and the Monitor are initially proposing to go back to January 1, 2010, only, with
the ability to request the Court to expand the time period to include earlier periods, if
needed.

[38] The counsels for the CCAA Parties and the Monitor sought to engage Twinco’s
and CFLCo’s counsels to try to find a resolution to the disclosure impasse and have been
informed by Twinco’s counsel that Twinco was not prepared to provide any additional
documentation beyond the financial statements it provided which the CCAA Parties
already had.

[39] By letter dated May 6, 2021, counsel for the CCAA Parties expressed their
disappointment and frustration over the lack of good faith demonstrated by Twinco and
CFLCo towards pursuing a consensual resolution and the resulting delay that ensued
since January 27, 2021, when the Adjourned Proceedings were adjourned. In that letter,
Twinco and CFLCo were advised that the CCAA Parties had no alternative but to seek
the present Motion and to reactivate the CBCA Motion.?°

1.4 The relief sought by the CCAA Parties and the Monitor

[40] The CCAA Parties are seeking the Expanded Monitor Powers, with the support of
the Monitor, pursuant to sections 11 and 23 of the CCAA, specifically sections 23(1)(c)
and (k), for the expansion of the powers of the Monitor in these CCAA Proceedings, so
that the Monitor may, directly or through its counsel exercise the Expanded Monitor
Powers more fully described above.

[41] The Expanded Monitor Powers are necessary to enable the Monitor to: (i) assist
the CCAA Parties with the recovery of value for the CCAA Parties’ creditors from the last
remaining asset of the CCAA Parties’ estate outside of tax refunds (ii) fulfill its statutory
duties to investigate and properly value, the assets and the liabilities of the CCAA Patrties,
and (iii) facilitate the winding up and termination of these CCAA Proceedings.

[42] The true value of the Twinco Interest is unknown as both Twinco and CFLCo have
continuously refused to provide the CCAA Parties or the Monitor with any information in
respect of the nature and quantum of the Reimbursable Environmental/Maintenance
Costs that would assist the CCAA Parties and Monitor to properly value the Twinco
Interest.

[43] In the opinion of the CCAA Parties, the valuation of the Twinco Interest is of
particular importance as, among other things:

20 R-12.
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[44]

a) the Twinco Interest is the last asset of the CCAA Parties that has not yet
been monetized in these CCAA Proceedings, apart the collection of
outstanding tax refunds;

b) the Twinco Interest would increase the Plan creditors’ recoveries;

c) the monetization of the Twinco Interest is one of the last material steps to
be taken in these CCAA Proceedings, apart from the collection of the
outstanding tax refunds, before the CCAA Parties can complete their wind-
up of these CCAA Proceedings and provide a final distribution to the Plan
creditors;

d) expanding the Monitor's powers would permit it to further the valid
purpose of the CCAA engaged in the present circumstances of maximizing
recovery for the CCAA Parties’ creditors; and

e) the monetization of the Twinco Interest would fulfill the purpose of the
Plan which is to distribute the net proceeds of the Participating CCAA
Parties’ assets to the Plan creditors.

The continuous refusal of Twinco and CFLCo to engage with the CCAA Parties

and the Monitor has only served to perpetuate the status quo, resulting in further delays
to the ability of the CCAA Parties’ creditors to obtain a final distribution and complete the
winding up and termination of these CCAA Proceedings.

[45]

[46]

The CCAA Parties contend that:

the requested relief is necessary and appropriate in the circumstances and is in
the best interests of all the CCAA Parties’ stakeholders as Twinco and CFLCo
have continued to demonstrate that they will not cooperate in connection with the
realization of the Twinco Interest and instead, will engage in actions that seek only
to preserve the status quo by frustrating and delaying all realization efforts by the
CCAA Parties; and

the valuation of the Twinco Interest is of particular importance to these CCAA
Proceedings and should be conducted by the Monitor for the benefit of the
creditors irrespective of the proposed liquidation and wind down of Twinco.

Given the inextricable conflict of CFLCo and its new strategic attempt to control

the liquidation and wind down process of Twinco in Newfoundland and Labrador, which
it had previously steadfastly opposed to frustrate the CCAA Parties, the latter contend
that it would be appropriate for this Court to grant their Motion, expand the powers of the
Monitor and allow it to proceed with the long-delayed valuation of the Twinco Interest
without further obfuscation from CFLCo.

2021 QCCS 2946 (CanLll)
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1.5 The position of Twinco and CFLCo

[47] The position of Twinco and of CFLCo is essentially the same and can be
summarized as follows:

- No interpretation of section 11 of the CCAA, alone or read in conjunction
with sections 23(1) c) and (k), permits the granting of the Expanded Monitor
Powers in the present circumstances;

- The Expanded Monitor Powers aim at Twinco which is not a debtor
company pursuant to the CCAA;

- This Court does not have the power to delegate such broad powers (i.e.,
the power to examine under oath) to the Monitor, without an explicit
statutory authorization;

- This Court does not have the power to compel a person outside of Québec
to respond to such orders;

- The statutory discretion under section 11 of the CCAA does not extend to
the Expanded Monitor Powers sought by the CCAA Parties in the Motion.

[48] In connection with the last argument put forward by both Twinco and CFLCo that
there is a limit to the statutory discretion under section 11 of the CCAA, they added that
the present CCAA Proceedings which aim at restructuring corporations as opposed to
their liquidation, are not the appropriate vehicle for investigation of third parties to the
CCAA Proceedings.

[49] Inline with the forgoing, Twinco makes the astonishing if not misleading affirmation
that it is a third party (a stranger) herein, with no link to the CCAA Proceedings:

17. Further, neither Twinco nor CFLCo is a party to the CCAA Proceedings,
nor is either corporation a party governed by the original or any subsequent
order issued in the CCAA Proceedings.

18. Rather, both Twinco and CFLCo are strangers to the CCAA Proceedings
in which the Wabush Motion has been brought.

117. Here, Twinco is a third party, with no link with the CCAA Proceedings.
[...] Twinco is neither the debtor, nor a creditor, an employee, a director, a
shareholder, nor another party doing business with the insolvent company. It has
no interest whatsoever in the recovery, and now, in the liquidation of the
CCAA Parties.?!

21 Paragraphs 17, 18 and 117 of the Twinco’s Argument Plan.
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[Emphasis added]

[50] Contrary to the foregoing assertions, Twinco is not a “stranger to the CCAA
Proceedings”.

[51] Pursuant to the Claims Process?? authorized by the Court, Twinco filed a proof of
claim against Wabush for approximately $780,000%3. Twinco’s claim was allowed by the
Monitor in 201624,

[52] The Court understands that Twinco even received a partial distribution in respect
of its claim under the Plan and is likely to participate in the final distribution.

ANALYSIS

[53] With all due respect, the Court finds that it has jurisdiction to rule on the present
Motion pursuant to the provisions of the CCAA.

[54] For the following reasons, the Court also finds that given the particular
circumstances and the nature of the present issues confronting the CCAA Parties and the
Monitor to bring the CCAA process to a conclusion within a reasonable delay, it is
appropriate for this Court to exercise its judicial discretion and grant to the Monitor the
Expanded Monitor Powers sought herein.

The Court has exclusive jurisdiction to determine the scope of the powers of the
Monitor in furtherance of the purposes of the CCAA

[55] At the outset, the Court is of the opinion that given the nature and the somewhat
narrow scope of the Expanded Monitor Powers sought, the present Motion can be
entertained regardless of the CBCA Motion, the Twinco Dismissal Motion and the CFLCo
Contestation and their eventual outcome as the latter rest essentially on the right of the
CCAA Parties to seek to wind down and the dissolution of Twinco via the CCAA
Proceedings before the Commercial Division of the Superior Court of Québec rather than
allow CFLCo to proceed with its Twinco Liquidation Motion before the Court of
Newfoundland.

[56] Wabush Iron Co. Limited and Wabush Resources Inc. are undoubtedly
shareholders of Twinco and as such, the Twinco Interest is one of their assets to be
monetized and realized with the assistance of the Monitor pursuant to the Plan sanctioned
by the Court in June 2018.

22 On November 5, 2015, the CCAA Court issued an Order, inter alia, approving a procedure for the
submission, evaluation and adjudication of claims against the CCAA Parties and their current and former
directors and officers (the “Claims Process”).

28 R-14.

24 d.
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[57] Therefore, the valuation of the Twinco Interest is not only of particular importance
to the present CCAA Proceedings, but it should be conducted by the Monitor for the
benefit of the creditors irrespective of the dispute between the parties relating to the
jurisdiction over the proposed liquidation and wind down of Twinco.

[58] In fact, the monetization and the realization of the Twinco Interest do not
necessarily require the wind down and the dissolution of Twinco to occur given the
apparent extent of the Twinco Interest in Twinco.

[59] The Court understands that the Twinco Requested Information is intended to
provide the CCAA Parties and the Monitor with a general understanding of the
approximate range of the Reimbursable Environmental/Maintenance Costs that could
possibly be the subject of the CFLCo Reimbursement to better enable the CCAA Parties
and Monitor to calculate the approximate value of the Twinco Interest.

[60] The Twinco Requested Information is purely factual in nature and excludes
documents that the Wabush shareholders already have in their possession such as
financial statements for December 31, 2004, 2005, 2008, 2013-2019.

[61] The Court also understands that it is the steadfast and the somewhat inexplicable
refusal of Twinco and of its shareholder CFLCo to provide any of the Twinco Requested
Information?® to the CCAA Parties and to the Monitor that prevents the latter from
determining with a minimum of accuracy what is the estimated value of the Twinco
Interest.

[62] This determination expected to be performed by the Monitor relates directly to an
asset of the CCAA Parties that is covered by the Plan sanctioned by this Court, and such
a determination falls squarely on the tasks, duties and responsibilities of the Monitor within
the present CCAA Proceedings regardless of the eventual dissolution or not of Twinco.

[63] Moreover, of obvious significance in the eyes of the Court, Twinco filed a proof of
claim for $780,000 that was accepted by the Monitor pursuant to the Claims Process
approved by the Court.

[64] Itis somewhat incomprehensible that Twinco would nevertheless affirm that it is a
third party, a “stranger” with no link with the CCAA Proceedings and that it is neither the
debtor, nor a creditor, an employee, a director, a shareholder, nor another party doing
business with the CCAA Parties that include two of its shareholders (Wabush).

[65] How can Twinco seriously pretend that it has no interest whatsoever in the
recovery, and presently, in the liquidation of the CCAA Parties when it filed a proof of
claim for $780,000?

25 Purposely limiting the same to documents that the Wabush shareholders already have.
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[66] Twinco even stands to retrieve by way of the final distribution, a portion of the
Twinco Interest once realized by the Monitor, as the case may be.

[67] Moreover, didn’t Twinco attorn to the jurisdiction of the Québec Superior Court
(Commercial Division) by deciding to file a proof of claim against the Wabush
shareholders in the present CCAA Proceedings?26

[68] The evidence satisfies the Court that Twinco and its shareholder CFLCo have
demonstrated that they have no intention of providing any information to the CCAA
Parties in a timely fashion that would assist the CCAA Parties and Monitor to determine
the true value of the Twinco Interest, which would then form the basis for a potential
consensual resolution, leading to a final distribution to creditors and a wind-up and
termination the CCAA Proceedings.

[69] The Court shares the CCAA Parties’ counsel view that it is even possible that with
the information on hand, the CCAA Parties and the Monitor may come to a determination
that the amount of the CFLCo Reimbursement in dispute may not be sufficiently material
on a cost-benefit analysis to continue to pursue recovery of such amount, significantly
narrowing the issues in dispute in the CBCA Motion.

[70] Who knows? Should the Twinco Interest be disposed of on a consensual basis,
Twinco and CFLCo could very well decide to forgo the wind down and the dissolution
proceedings completely, a decision that would rest with them without any further
involvement of the CCAA Patrties (i.e., the Wabush shareholders).

[71] Be that as it may be, the CCAA Parties are only seeking to expand the Monitor’s
powers in the CCAA Proceedings to enable the Monitor to obtain the Requested Twinco
Information necessary to value the Twinco Interest, which is now the most significant
asset of the CCAA Parties remaining to be realized in the CCAA Proceedings apart from
tax refunds.

[72] With all due respect, the proposed relief sought with the present Motion does not
entail any compromission of the rights and recourses of Twinco and of its shareholder
CFLCo vis-a-vis the Twinco Interest other than enabling the CCAA Parties and the
Monitor to be aware of its potential estimated value without prejudice to the arguments
that Twinco and/or CFLCo may want to put forward in connection therewith.

26 Bouygues Building Canada inc. v. lannitello et Associés inc, 2018 QCCA 504 :

[23] By submitting a proof of claim to the Trustee and appealing the disallowance, the Joint Venture
attorned to the jurisdiction of the Quebec Superior Court sitting in bankruptcy matters. It could hardly
blame the Trustee after the fact as it did for having decided on the validity of the claim as submitted, since
the Trustee was obliged to do so. The Joint Venture did not seek permission to continue the Ontario
proceedings with a view to qualifying its contingent claim prior to filing a proof of claim with the Trustee.
[References omitted]
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[73] The Court finds that the Expanded Monitor Powers sought in the present Motion
are necessary and appropriate to enable the Monitor to, among other things:

(i) fulfill its statutory duties to investigate and properly value the assets and
the liabilities of the CCAA Parties;

(ii) further the valid purpose of the CCAA to maximize the recovery of Plan
creditors, by assisting the CCAA Parties with the recovery of value for the
CCAA Parties’ creditors from the last significant asset remaining of the
CCAA Parties’ estate other than tax refunds; and

(i) facilitate the winding up and termination of these CCAA Proceedings.

[74] The Court bears in mind that the Monitor was appointed by this Court pursuant to
the authority granted upon this Court under the CCAA?’.

[75] Therefore, subject to the provisions of the CCAA, this Court has the exclusive
jurisdiction to determine, inter alia, the scope of the powers of the Monitor in furtherance
of the purposes of the CCAA especially if such powers relate directly to an asset or the
property of the CCAA Parties that is part of the Plan previously sanctioned.

Section 23(1)(c) of the CCAA

[76] In Ernst & Young Inc. v. Essar Global Fund Limited?®, the Court of Appeal for
Ontario reminded us that section 23 of the CCAA sets out a basic framework of the
minimum mandatory duties and functions of the monitor under the CCAA which may be
augmented through the exercise of discretion by the Court, and that, not surprisingly, the
monitor’s role has evolved since then over time:

[106] The 1997 amendments to the CCAA gave legislative recognition to the role
of the monitor and made the appointment mandatory. The 2007 amendments to
the CCAA expanded the description of the monitor’s role and responsibilities. In
essence, its minimum powers are set out in the Act and they may be augmented
through the exercise of discretion by the court, typically the CCAA supervising
judge. This framework is reflected in s. 23 of the CCAA, which enumerates certain
duties and functions of a monitor. Paragraph 23(1)(k) directs that a monitor shall
carry out “any other functions in relation to the company that the court may direct.”
Its express duties under s. 23(1)(c) include making, or causing to be made, any
appraisal or investigation that the monitor “considers necessary to determine with
reasonable accuracy the state of the company’s business and financial affairs and
the cause of its financial difficulties or insolvency”. It is then to file a report on its
findings.

27 Section 11.7 (1) CCAA.
28 2017 ONCA 1014.
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[107] Not surprisingly, as with the CCAA itself, the role of the monitor has evolved
over time. [...]

[Emphasis added]

[77] Section 23(1)(c) of the CCAA requires the Monitor to “make, or cause to be made,
any appraisal or investigation the monitor considers necessary to determine with
reasonable accuracy the state of the company’s business and financial affairs”.

[78] In the present instance, the true value of the Twinco Interest is unknown as both
Twinco and CFLCo have continuously refused to provide the CCAA Parties or the Monitor
with any information in respect to the nature and quantum of the Reimbursable
Environmental/Maintenance Costs that would assist the CCAA Parties and the Monitor to
properly value the Twinco Interest.

[79] The information required to determine the amount of maintenance and other
indemnifiable expenses that may be subject to reimbursement by CFLCo is solely within
the knowledge of Twinco.

[80] Therefore, the Court is satisfied that without the Expanded Monitor Powers
presently sought, it will be impossible for the Monitor to calculate what the true
approximate value of the Twinco Interest may be in order for the Monitor to fulfill its
statutory duties under the CCAA.

[81] In the present circumstances, it is only appropriate for this Court to grant the
Expanded Monitor Powers requested.

[82] Moreover, the present circumstances are not necessarily unique, CCAA monitors
have already been granted the type of additional powers sought by the CCAA Parties
herein.

[83] Recently, in Arrangement relatif a 9227-1584 Québec inc.?°, Justice Peter
Kalichman then sitting in the Commercial Division of the Québec Superior Court reminded
that under section 23(1)(c) of the CCAA, a monitor was required to make an assessment
or proceed to investigate what the monitor considered necessary to determine the state
of the debtor’s financial affairs.

[84] As the monitor was attempting to recover an asset, which was possibly of
significant value to the debtors, Justice Kalichman also declared that being consistent
with the purposes of the CCAA:

- The monitor was authorized and empowered to exercise powers of
investigation in respect of the debtors to (i) conduct an examination under
oath of any person thought to have knowledge relating to the debtors, their

292021 QCCS 1342, par. 47 and 48.
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business or their property; and (ii) to order any such person to be examined
to produce any books, documents, correspondence or papers in that
person’s possession or power relating to the debtors, their business or their
property;

- Certain persons could be compelled to provide the monitor with a copy of
their complete accounting with respect to the sale of certain property, which
according to Justice Kalichman, was linked to the debtors and their assets.

[85] In the aforementioned case, Justice Kalichman relied in part on the extended
powers that had already been granted to the Monitor by the Court in the Amended and
Restated Initial Order.

[86] The Court was taken aback at the suggestion made by Twinco’s counsel that such
powers granted to a monitor in an Initial Order or the like should be somewhat discounted
as they usually form part of a draft Initial Order prepared and submitted by the debtor’s
lawyer, alas, implying that the Commercial Division Justices blindly rubber stamp such
draft Initial Orders, which could not be further from the reality.

[87]  With all due respect, the Court believes that the Monitor's powers to investigate,
guestion and compel the communication of information and documents required to
determine with reasonable accuracy the state of the company’s business and financial
affairs which includes the assessment of the value of assets or property of the debtor,
should not be limited to the only corporate documents available to a shareholder pursuant
to the provisions of the CBCA.

[88] In Osztrovics Farms Ltd.30, the Ontario Court of Appeal dismissed the suggestion
that the trustee’s power to obtain information “relating in whole or in part to the bankrupt,
his dealings or property” only extended to corporate documentation that pertained solely
to the business and affairs of the corporation, and not another company in which the
bankrupt held a significant interest.

[89] The Ontario Court of Appeal also stated that applying a narrow interpretation of
the trustee’s investigatory powers only to the corporate documentation, that pertain solely
to the business and affairs of the bankrupt, and not to information about another company
in which the bankrupt has significantly invested, would frustrate the trustee’s ability to
discharge its duty to the bankrupt’s creditors to value and realize upon the most significant
asset in bankrupt’s estate.

[90] In Osztrovics, the bankrupt was a shareholder in a corporation, owning 48% of the
company. The trustee requested that the company provides certain information that the
trustee required to value the bankrupt’s shares in that corporation. The latter refused and
the trustee sought and obtained an order pursuant to sections 163 and 164 of the BIA

30 Osztrovics Estate v. Osztrovics Farms Ltd., 2015 ONCA 463, pars. 7,14 and 15.
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requiring: (i) that company to disclose to it certain documents; and (ii) certain parties to
submit to oral examinations.

[91] While Osztrovics was decided in the context of bankruptcy proceedings under the
Bankruptcy and Insolvency Act3l, the Court believes that those principles apply equally
to the CCAA proceedings®?.

[92] The Court may add that the fact that we find ourselves in the context of CCAA
proceedings involving the liquidation of the CCAA Parties as opposed to their
restructuring does not matter.

[93] Liquidating CCAA proceedings have been accepted in practice and case law with
an expanded view of the role of the monitor under such circumstances®3.

[94] Allin all, in liquidating CCAA proceedings, the responsibilities and the powers of
the Monitor remain essentially the same subject to any additional powers that may be
granted by the Court at its discretion.

Section 23(1)(k) of the CCAA

[95] Section 23(1)(k) of the CCAA expressly allows this Court to expand the list of
duties and functions of the Monitor by directing the latter to “carry out any other functions
in relation to the debtor company that the court may direct.”

[96] In previous decisions, Justices sitting in the Commercial Division of the Québec
Superior Court expanded the monitor's powers to include the ability to compel any person
reasonably thought to have knowledge relating to any of the debtors, their business or
property to be examined under oath, and to disclose and produce to the monitor any
books, documents, correspondence or papers in that person’s possession or power.3*

[97] The counsel for the CCAA Parties pointed out, rightly so, to the Court that although
CCAA courts have authorized relief similar to the Expanded Monitor Powers in respect to
“any person” thought to have knowledge of the debtor, its business or property, the
Expanded Monitor Powers here are narrower in that they are only directed at those
persons reasonably thought to have knowledge relating to the Twinco Interest, the CFLCo

31 Sections 163 and 164 BIA.

32 Confederation Treasury Services Ltd., Re, 1995 CarswellOnt 2301, par. 18.

33 Arrangement relatif a 9323-7055 Québec inc. (Aquadis International Inc.), 2020 QCCA 659 at para 68:

[68] What is inescapable and particularly applicable here is the acceptance, in the practice and case law,
of the liquidating CCAA and the expanded view of the role of the monitor, indeed the baptism of the
“super monitor”. [...] [References omitted]

34 Amended and Restated Initial Order dated August 24, 2018, in the matter of the Arrangement under

the Compagnies’ Creditor’s Arrangement Act, of The S.M. Group Inc., 500-11-055122-184 at para 50.1;

See also Amended and Restated Initial Order dated December 2, 2019, in the matter of the Arrangement

under the Compagnies’ Creditor’s Arrangement Act, of 9227-1584 Québec Inc. & 9336-9262 Québec Inc.,

500-11-057549-194 at para 39 k).
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Indemnity and the CFLCo Maintenance Obligations, including the Twinco Requested

Information, and, subject to any further order of this Court, they are limited to a disclosure
period of only 10 years, going back to 2010.

The broad judicial discretion conferred under Section 11 of the CCAA

[98] Section 11 of the CCAA stipulates:

11. Despite anything in the Bankruptcy and Insolvency Act or the Winding-up and
Restructuring Act, if an application is made under this Act in respect of a debtor
company, the court, on the application of any person interested in the matter, may,
subject to the restrictions set out in this Act, on notice to any other person or without
notice as it may see fit, make any order that it considers appropriate in the
circumstances.

[Emphasis added]

[99] The Court is particularly mindful of the teachings of the Supreme Court of Canada
in the recent case of 9354-9186 Québec inc. v. Callidus Capital Corp.%, in which the
broad discretion under section 11 of the CCAA, being the “engine” of the CCAA, was
confirmed:

[47] One of the principal means through which the CCAA achieves its objectives is
by carving out a unigue supervisory role for judges (see Sarra, Rescue! The
Companies’ Creditors Arrangement Act, at pp. 18-19). From beginning to end,
each CCAA proceeding is overseen by a single supervising judge. The supervising
judge acquires extensive knowledge and insight into the stakeholder dynamics and
the business realities of the proceedings from their ongoing dealings with the
parties.

[48] The CCAA capitalizes on this positional advantage by supplying supervising
judges with broad discretion to make a variety of orders that respond to the
circumstances of each case and “meet contemporary business and social needs”
(Century Services, at para. 58) in “real-time” (para. 58, citing R. B. Jones, “The
Evolution of Canadian Restructuring: Challenges for the Rule of Law”, in J. P.
Sarra, ed., Annual Review of Insolvency Law 2005 (2006), 481, at p. 484). The
anchor of this discretionary authority is s. 11, which empowers a judge “to make
any order that [the judge] considers appropriate in the circumstances”. This section
has been described as “the engine” driving the statutory scheme (Stelco Inc. (Re)
(2005), 253 D.L.R. (4th) 109 (Ont. C.A.), at para. 36).

[49] The discretionary authority conferred by the CCAA, while broad in nature, is
not boundless. This authority must be exercised in furtherance of the remedial
objectives of the CCAA, which we have explained above (see Century Services,
at para. 59). Additionally, the court must keep in mind three “baseline
considerations” (at para. 70), which the applicant bears the burden of

352020 SCC 10.
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demonstrating: (1) that the order sought is appropriate in the circumstances, and
(2) that the applicant has been acting in good faith and (3) with due diligence (para.
69).

[Emphasis added]

[100] In the present instance, the Court is satisfied that the CCAA Parties have
demonstrated that the Expanded Monitor Powers are appropriate in the circumstances
and that they have been acting in good faith and with diligence in this matter.

[101] The Courtis also satisfied that granting the Expanded Monitor Powers shall further
the purposes of the CCAA.

[102] Under the present circumstances, the Court is also guided by the Plan dated May
16, 2018, that was sanctioned by the Court soon after and is satisfied that:

0] the Expanded Monitor Powers should enable the Monitor to assist
the CCAA Parties to recover additional value for the CCAA Parties’
creditors;

(i) the Twinco Interest is the last remaining asset of the CCAA Parties’
estate (outside of tax refunds) that has not yet been monetized in
these CCAA Proceedings;

(i) the successful monetization of the Twinco Interest would increase
the Plan creditors’ recoveries. Wabush Iron and Wabush Resources’
share of the Twinco Cash is approximately $1,040,000, together with
their pro rata shares of any CFLCo Reimbursement;

(iv) a significant majority of the creditors of Wabush are former
employees of Wabush Mines, many of whom are elderly, and who
are reasonably assumed to be anxious to receive their final
distributions as soon as possible; and

(V) the monetization of the Twinco Interest would fulfill the purpose of
the Plan which is to distribute the net proceeds of the Participating
CCAA Parties’ assets and other recoveries for the creditors’ benefit.

The “person” that may be subjected to the Expanded Monitor Powers does not
necessarily need to be a debtor company under the CCAA Proceedings

[103] The Court shares the view of the counsel for the CCAA Parties that it is not a
requirement under section 11 or section 23 of the CCAA that those who are subject to
any order granted thereunder need to be debtor companies. As previously seen, there
are various examples of CCAA courts granting orders under these sections that provide
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for relief against third parties, including investigatory powers being granted to monitors to
investigate third parties in respect of the debtor’s property.

[104] Be that as it may, the Expanded Monitor Powers being sought here are in relation
to the CCAA Parties’ property, namely the Twinco Interest and therefore, the present
Motion is clearly “in respect of a debtor company” without forgetting that Twinco having
elected to file a proof of claim, has chosen to be a party to the CCAA Proceeding.

The Monitor’s neutrality

[105] Counsel for CFLCo questioned the neutrality of the Monitor if it is granted the
Expanded Monitor Powers given the ongoing litigation in Québec and in Newfoundland.

[106] The Court has already stated that the present Motion and the Expanded Monitor
Powers sought therein do not impact the rights and recourses of the parties in the CBCA
Motion and the Twinco Liquidation Motion instituted subsequently by CFLCo in
Newfoundland.

[107] It only relates to information to be provided to the Monitor without compromising
any of the parties’ rights and recourses in connection with the Twinco Interest with the
added potential benefit of inducing a consensual settlement and possibly avoid protracted
litigation.

[108] In Aquadis International36, the Québec Court of Appeal held that in expanding the
monitor's powers under section 23 of the CCAA, the principle of the monitor’s neutrality
is “far from absolute” and there are exceptions. The Court stated that “[a]s long as the
monitor is objective and not biased and takes positions based on reasoned criteria to
further legitimate CCAA purposes, it now appears inescapable that the neutrality it must
maintain is attenuated.”®’

[109] Moreover, in Agquadis International, Justice Schrager made the following
comments regarding the involvement of a monitor in liquidating CCAA proceedings which
the Court finds quite relevant in the case at hand given the arguments raised by Twinco
and CFLCo in that respect:

[68] What is inescapable and particularly applicable here is the
acceptance, in the practice and case law, of the liquidating CCAAS32
and the expanded view of the role of the monitor, indeed the baptism
of the “super monitor”.3° The Appellants concede, if only indirectly, that

36 See Note 33.

37 Arrangement relatif a 9323-7055 Québec inc. (Aquadis International Inc.), 2020 QCCA 659 at para 73.

38 9354-9186 Québec inc. v. Callidus Capital Corp., 2020 SCC 10, para. 42 [Callidus].

39 Luc Morin and Arad Mojtahedi, “In Search of a Purpose: The Rise of Super Monitors & Creditor-Driven
CCAAs” in Jill Corraini and Blair Nixon (eds.), Annual Review of Insolvency Law, Toronto, Thomson
Reuters, 2019, p. 650.
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the Monitor could be authorized to exercise rights of the Debtor against third
parties as could a bankruptcy trustee. However, they object to the Monitor’s
power to sue one group of creditors (the Respondents) on behalf of another
group of creditors (the consumers or their insurers).

[69] In my opinion, the Appellants objections are not well founded.

[70] Firstly, the bankruptcy trustee analogy is only a half truth. Trustees are
the assignees of a bankrupt's property, and as such, exercise the
patrimonial rights of the debtor but they also wear a second hat.*° Trustees
exercise rights and recourses on behalf of creditors against other creditors
and against third parties.** Such rights and recourses arise from the BIA
(for example, under s. 95 for preferences) as well as under the civil law
generally (for example, the paulian action under arts. 1631 and following
C.C.Q.). Most significantly, the BIA recourses to attack preferences,
transfers under value and dividends paid by insolvent corporations
have been available to CCAA monitors since the amendments adopted
in 2007.%2 Thus, the mere fact that the judgment in appeal empowers
the Monitor to sue to enforce rights of creditors is not conceptually
foreign to the general framework of insolvency law.

[71] Moreover, and without making too fine a point, the Appellants’ are
not creditors of the CCAA estate. They might have been, but they
chose not to file claims. As such, they are third parties. This eliminates
another conceptual, if not legal, difficulty in that, they do not potentially share
in the litigation pool after contributing to it.

[72] The Appellants also object, saying that the power given to the
Monitor to sue runs contrary to the principle of a monitor’s neutrality.
However, the case law and literature recognize that this neutrality is
far from absolute:

[110] Of necessity, the positions taken will favour certain
stakeholders over others depending on the context. Again, as stated
by Messrs. Kent and Rostom:

Quite fairly, monitors state that creditors and the Court
currently expect them to express opinions and make
recommendations. ... [T] he expanded role of the monitor
forces the monitor more and more into the fray. Monitors have
become less the detached observer and expert witness

40 Giffen (Re), 1998 CanlLll 844 (SCC), [1998] 1 S.C.R. 91, para. 33.
41 Lefebvre (Trustee of) ; Tremblay (Trustee of), 2004 SCC 63, [2004] 3 S.C.R. 326, paras. 32—40.
42 S.36.1 CCAA.
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contemplated by the Court decisions, and more of an active
participant or party in the proceedings.

(...)

[119] Generally speaking, the monitor plays a neutral role in
a CCAA proceeding. To the extent it takes positions, typically those
positions should be in support of a restructuring purpose. As stated
by this court in Ilvaco Inc., Re (2006), 2006 CanLlIl 34551 (ON
CA), 83 O.R. (3d) 108 (C.A.), at paras. 49-53, a monitor is not
necessarily a fiduciary; it only becomes one if the court specifically
assigns it a responsibility to which fiduciary duties attach.

[120] However, in exceptional circumstances, it may be appropriate
for a monitor to serve as a complainant. (...).*3

[73] As long as the monitor_is objective and not biased and takes
positions based on reasoned criteria to further legitimate CCAA
purposes, it now appears inescapable that the neutrality it must
maintain is attenuated.

[Emphasis added]

[110] Ultimately, Justice Schrager rejected the Appellants’ argument that the objectives
of the CCAA were being thwarted by allowing the Monitor to pursue a remedy to which it
was not entitled. In so deciding, Justice Schrager upheld the position of the CCAA Judge
who, in the exercise of his judicial discretion, had favoured a practical resolution of the
case by expanding the powers of the monitor:

[32] The judge rejected the Appellants’ argument that the objectives of the
CCAA are being thwarted by allowing the Monitor to pursue a remedy to
which it is not entitled. He characterized this argument as technical and
unconvincing because, in the absence of consensual settlements, recourse
against the Retailers (and JYIC) is the only possible avenue leading to a
global treatment of Aquadis’ liabilities. Thus, the powers sought by the
Monitor were deemed necessary in order to materially advance the
restructuring process. The judge accepted this course of action as the
only practical resolution of this case. As such, he indicated that the
solution chosen was a sensible use of judicial resources since it avoids
the multiplication of individual actions outside the framework of the Plan of
Arrangement. [...]

[Emphasis added]

43 Essar, supra, note.
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[111] In the presentinstance, the circumstances warrant the expansion of the Monitor’'s
powers as it is also the only practical and most reasonable solution to obtain the
Requested Information without necessarily compromising the rights and recourses of the
parties.

[112] Atthe very least, the CCAA Parties and the Monitor will, at long last, be in a better
position to determine the steps actually needed to realize the Twinco Interest and to
terminate the CCAA Proceedings without necessarily proceeding with its CBCA Motion
in its present format.

Is the Order granting the Expanded Monitor Powers enforceable throughout
Canada?

[113] It was argued that an Order of this Court granting the Expanded Monitor Powers
could not be enforceable in Newfoundland and persons in that Province could not be
compelled to testify at the behest of the Monitor in the exercise of his expanded powers.

[114] With all due respect, the Court disagrees with such a proposition given the fact
that such an Order is made pursuant to the CCAA.

[115] Moreover, it is only appropriate to remind Twinco and CFLCo that the Initial Order
as it was subsequently amended modified and restated (collectively the “Initial Order”)
already grants to the Monitor the authorization to apply to any other court in Canada for
orders which aid and complement this Order and any subsequent orders of this Court:

66. DECLARES that the Monitor or an authorized representative of the
CCAA Parties, and in the case of the Monitor, with the prior consent of the
CCAA Parties, shall be authorized to apply as it may consider necessary or
desirable, with or without notice, to any other court or administrative body,
whether in Canada, the United States of America or elsewhere, for orders
which aid and complement this Order and any subsequent orders of this
Court and, without limitation to the foregoing, any orders under Chapter 15
of the U.S. Bankruptcy Code, including an order for recognition of these
CCAA proceedings as “Foreign Main Proceedings” in the United States of
America pursuant to Chapter 15 of the U.S. Bankruptcy Code, and for which
the Monitor, or the authorized representative of the CCAA Parties, shall be
the foreign representative of the CCAA Parties. All courts and administrative
bodies of all such jurisdictions are hereby respectively requested to make
such orders and to provide such assistance to the Monitor as may be
deemed necessary or appropriate for that purpose.

[Emphasis added]

[116] Although the above-mentioned provision already contains a declaration that “All
courts” are requested to make such orders and to provide such assistance to the Monitor

2021 QCCS 2946 (CanLll)



500-11-048114-157 PAGE: 26

as may be deemed necessary or appropriate for that purpose, the following paragraph
expands further on the Court’s request for aid and assistance as follows:

67. REQUESTS the aid and recognition of any Court, tribunal, regulatory or
administrative body in any Province of Canada and any Canadian federal
court or in the United States of America and any court or administrative body
elsewhere, to give effect to this Order and to assist the CCAA Parties, the
Monitor and their respective agents in carrying out the terms of this Order.
All_Courts, tribunals, regulatory and administrative bodies are hereby
respectfully requested to make such orders and to provide such assistance
to the CCAA Parties and the Monitor as may be necessary or desirable to
give effect to this Order, to grant representative status to the Monitor or the
authorized representative of the CCAA Parties in any foreign proceeding, to
assist the CCAA Parties and the Monitor, and to act in aid of and to be
complementary to this Court, in carrying out the terms of this Order.

[Emphasis added]

[117] For greater certainty, the Court shall restate the same requests in the present
Order notwithstanding that the same nevertheless already apply without having to restate
all the provisions of the Initial Order herein.

The provisional execution of this Order notwithstanding any appeal

[118] It is also appropriate to grant the request of the CCAA Parties to order the
provisional execution of this Order notwithstanding any appeal and without the necessity
of furnishing any security.

[119] All in all, based on all the circumstances mentioned above, the Court finds that
without such an order, the CCAA Parties and the Plan creditors are bound to suffer
greater prejudice should Twinco and/or CFLCo appeal the present Order, thus causing
further delays in the implementation of the Plan given that the Twinco Interest is
essentially the last tangible asset to monetize and to realize in order to permit the final
distribution and the termination of the CCAA Proceedings initiated in 2015.

[120] Moreover, providing the Requested Information does not cause any prejudice to
Twinco and CFLCo other than allowing the CCAA Parties and the Monitor to have at last
a better idea of the value of the Twinco Interest without compromising the rights and
recourses of the parties.

FOR THOSE REASONS, THE COURT:

[121] GRANTS the present Motion for the Expansion of the Monitor's Powers (the
“‘Motion”);
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[122] DECLARES that the CCAA Parties have given sufficient prior notice of the
presentation of this Motion to interested parties;

DEFINITIONS

[123] ORDERS that capitalized terms not otherwise defined in this Order shall have the
meanings ascribed to them in the Motion;

EXPANSION OF MONITOR’S POWERS

[124] ORDERS that, in addition to any other powers in the Initial Orders or other Orders
granted in these CCAA Proceedings, notwithstanding anything to the contrary and without
limiting the generality of anything therein, the Monitor is hereby authorized and
empowered to, directly or through its counsel:

a) compel any Person (as defined in the Initial Orders) with possession, custody
or control to disclose to the Monitor and produce and deliver any books,
records, accounting, documents, correspondences or papers, electronically
stored or otherwise, relating to the Twinco Interest, the CFLCo Indemnity and
the CFLCo Maintenance Obligations, including the Twinco Requested
Information (the “Requested Information”) in respect of the period from and
after January 1, 2010, and such earlier periods as may be approved by the
Court from time to time (the “Disclosure Period”); and

b) conduct investigations, including examinations under oath of any Person
reasonably thought to have knowledge relating to the Twinco Interest, the
CFLCo Indemnity and the CFLCo Maintenance Obligations, including the
Twinco Requested Information, in respect of the Disclosure Period;

DISCLOSURE OF DOCUMENTS AND INFORMATION

[125] ORDERS that requests made by the Monitor for the production of Requested
Information pursuant to subparagraph 124 (a) of this Order shall be made in writing and
delivered by electronic transmission, registered mail or courier, specifying the Requested
Information to be delivered to the Monitor by such Person;

[126] ORDERS that any Requested Information to be delivered by any Person to the
Monitor pursuant to subparagraph 124 (a) of this Order shall be delivered within thirty (30)
days of the Monitor’s request or such longer periods as the Monitor may agree to in its
discretion;

POWERS OF EXAMINATION
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[127] ORDERS that the examinations held pursuant to subparagraph 124 (b) of this
Order shall be conducted virtually due to the ongoing COVID-19 pandemic unless
otherwise agreed between the Monitor and the Person being examined;

[128] ORDERS that the Monitor shall deliver by electronic transmission on the Person
he wishes to examine pursuant to this Order, at least five (5) days prior to the scheduled
date of the examination, a summons to appear specifying the time and the Requested
Information that the Person must have in his or her possession during the examination;

[129] ORDERS that objections raised during examinations held pursuant to this Order
shall not prevent the continuation of the examination, the witness being required to
respond, unless they relate to the fact that the Person being examined cannot be
compelled or to fundamental rights or to a matter of substantial legitimate interest, in
which case the Person being examined may refrain from responding;

[130] For greater certainty, RESTATES and DECLARES that the Monitor or an
authorized representative of the CCAA Parties, and in the case of the Monitor, with the
prior consent of the CCAA Parties, shall be authorized to apply as it may consider
necessary or desirable, with or without notice, to any other court or administrative body,
whether in Canada, the United States of America or elsewhere, for orders which aid and
complement this Order and any subsequent orders of this Court and, without limitation to
the foregoing, any orders under Chapter 15 of the U.S. Bankruptcy Code, including an
order for recognition of these CCAA proceedings as “Foreign Main Proceedings” in the
United States of America pursuant to Chapter 15 of the U.S. Bankruptcy Code, and for
which the Monitor, or the authorized representative of the CCAA Parties, shall be the
foreign representative of the CCAA Parties. All courts and administrative bodies of all
such jurisdictions are hereby respectively requested to make such orders and to provide
such assistance to the Monitor as may be deemed necessary or appropriate for that
purpose.

[131] For greater certainty, RESTATES and REQUESTS the aid and recognition of any
Court, tribunal, regulatory or administrative body in any Province of Canada and any
Canadian federal court or in the United States of America and any court or administrative
body elsewhere, to give effect to this Order and to assist the CCAA Parties, the Monitor
and their respective agents in carrying out the terms of this Order. All Courts, tribunals,
regulatory and administrative bodies are hereby respectfully requested to make such
orders and to provide such assistance to the CCAA Parties and the Monitor as may be
necessary or desirable to give effect to this Order, to grant representative status to the
Monitor or the authorized representative of the CCAA Parties in any foreign proceeding,
to assist the CCAA Parties and the Monitor, and to act in aid of and to be complementary
to this Court, in carrying out the terms of this Order.

[132] ORDERS the provisional execution of this Order notwithstanding any appeal and
without the necessity of furnishing any security;
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[133] THE WHOLE with judicial costs payable by Twin Falls Power Corporation and
Churchill Falls (Labrador) Corporation Limited.

MICHEL A PINSONNAULT, J.S.C.

Mte Bernard Boucher

Mte Milly Chow

Mte Cristina Cataldo

Blake, Cassels & Graydon s.e.n.c.r.l.
Attorneys for the CCAA Parties.

M¥e Sylvain Rigaud
Woods s.e.n.c.r.l.
Attorneys for the Monitor FTI Consulting Canada Inc.

M'® Douglas Mitchell
IMK s.e.n.c.r.l./IMK L.L.P.
Attorneys for the Mise-en-cause Twin Falls Power Corporation

M'® Guy P. Martel

M'¢ Nathalie Nouvet

Stikeman Elliott s.e.n.c.r.l.

Attorneys for the Mise-en-cause Churchill Falls (Labrador) Corporation Limited

Mt® Gerry Apostolatos

Langlois avocats, s.e.n.c.r.l.

Attorneys for the Mises-en-cause Quebec North Shore & Labrador Railway Company
and Iron Ore Company of Canada

Mte Nicolas Brochu

Fishman Flanz Meland Paquin s.e.n.c.r.l.
Attorneys for the Mise-en-cause for the Salaried/non-union employees and retirees

Hearing date: June 3, 2021
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Atomic Energy of Canada Limited, appellant; v. Sierra Club of Canada, respondent, and The Minister of Finance of
Canada, the Minister of Foreign Affairs of Canada, the Minister of International Trade of Canada and the Attorney
General of Canada, respondents.
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Case Summary

Practice — Federal Court of Canada — Filing of confidential material — Environmental organization
seeking judicial review of federal government's decision to provide financial assistance to Crown
corporation for construction and sale of nuclear reactors — Crown corporation requesting confidentiality
order in respect of certain documents — Proper analytical approach to be applied to exercise of judicial
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Sierra Club is an environmental organization seeking judicial review of the federal government's decision to provide
financial assistance to Atomic Energy of Canada Ltd. ("AECL"), a Crown corporation, for the construction and sale
to China of two CANDU reactors. The reactors are currently under construction in China, where AECL is the main
contractor and project manager. Sierra Club maintains that the authorization of financial assistance [page523] by
the government triggered s. 5(1)(b) of the Canadian Environmental Assessment Act ("CEAA"), requiring an
environmental assessment as a condition of the financial assistance, and that the failure to comply compels a
cancellation of the financial arrangements. AECL filed an affidavit in the proceedings which summarized confidential
documents containing thousands of pages of technical information concerning the ongoing environmental
assessment of the construction site by the Chinese authorities. AECL resisted Sierra Club's application for
production of the confidential documents on the ground, inter alia, that the documents were the property of the
Chinese authorities and that it did not have the authority to disclose them. The Chinese authorities authorized
disclosure of the documents on the condition that they be protected by a confidentiality order, under which they
would only be made available to the parties and the court, but with no restriction on public access to the judicial
proceedings. AECL's application for a confidentiality order was rejected by the Federal Court, Trial Division. The
Federal Court of Appeal upheld that decision.

Held: The appeal should be allowed and the confidentiality order granted on the terms requested by AECL.
In light of the established link between open courts and freedom of expression, the fundamental question for a court

to consider in an application for a confidentiality order is whether the right to freedom of expression should be
compromised in the circumstances. The court must ensure that the discretion to grant the order is exercised in
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accordance with Charter principles because a confidentiality order will have a negative effect on the s. 2(b) right to
freedom of expression. A confidentiality order should only be granted when (1) such an order is necessary to
prevent a serious risk to an important interest, including a commercial interest, in the context of litigation because
reasonably alternative measures will not prevent the risk; and (2) the salutary effects of the confidentiality order,
including the effects on the right of civil litigants to a fair trial, outweigh its deleterious effects, including the effects
on the right to free expression, which in this context includes the public interest in open and accessible court
proceedings. Three important elements are subsumed under the first branch of the test. First, the risk must be real
and substantial, well grounded in evidence, posing a serious threat to the commercial interest in question. Second,
the important commercial interest must be one which can be expressed in terms of a public interest in
confidentiality, where there is a general principle at stake. Finally, the judge is required to consider not only whether
reasonable alternatives are available to such an order but also to restrict the order as much as is reasonably
possible while preserving the commercial interest in question.

[page524]

Applying the test to the present circumstances, the commercial interest at stake here relates to the objective of
preserving contractual obligations of confidentiality, which is sufficiently important to pass the first branch of the test
as long as certain criteria relating to the information are met. The information must have been treated as
confidential at all relevant times; on a balance of probabilities, proprietary, commercial and scientific interests could
reasonably be harmed by disclosure of the information; and the information must have been accumulated with a
reasonable expectation of it being kept confidential. These requirements have been met in this case. Disclosure of
the confidential documents would impose a serious risk on an important commercial interest of AECL, and there are
no reasonably alternative measures to granting the order.

Under the second branch of the test, the confidentiality order would have significant salutary effects on AECL's right
to a fair trial. Disclosure of the confidential documents would cause AECL to breach its contractual obligations and
suffer a risk of harm to its competitive position. If a confidentiality order is denied, AECL will be forced to withhold
the documents in order to protect its commercial interests, and since that information is relevant to defences
available under the CEAA, the inability to present this information hinders AECL's capacity to make full answer and
defence. Although in the context of a civil proceeding, this does not engage a Charter right, the right to a fair trial is
a fundamental principle of justice. Further, the confidentiality order would allow all parties and the court access to
the confidential documents, and permit cross-examination based on their contents, assisting in the search for truth,
a core value underlying freedom of expression. Finally, given the technical nature of the information, there may be a
substantial public security interest in maintaining the confidentiality of such information.

The deleterious effects of granting a confidentiality order include a negative effect on the open court principle, and
therefore on the right to freedom of expression. The more detrimental the confidentiality order would be to the core
values of (1) seeking the truth and the common good, (2) promoting self-fulfilment of individuals by allowing them to
develop thoughts and ideas as they see fit, and (3) ensuring that participation in the political process is open to all
persons, the harder it will be to justify the confidentiality order. In the hands of the parties and their experts, the
confidential documents may be of great assistance in probing the truth of the Chinese environmental assessment
process, which would assist the court in reaching accurate factual conclusions. Given the highly technical nature of
the documents, the important value of the search for the truth which underlies [page525] both freedom of
expression and open justice would be promoted to a greater extent by submitting the confidential documents under
the order sought than it would by denying the order.

Under the terms of the order sought, the only restrictions relate to the public distribution of the documents, which is
a fairly minimal intrusion into the open court rule. Although the confidentiality order would restrict individual access
to certain information which may be of interest to that individual, the second core value of promoting individual self-
fulfilment would not be significantly affected by the confidentiality order. The third core value figures prominently in
this appeal as open justice is a fundamental aspect of a democratic society. By their very nature, environmental
matters carry significant public import, and openness in judicial proceedings involving environmental issues will
generally attract a high degree of protection, so that the public interest is engaged here more than if this were an



Sierra Club of Canada v. Canada (Minister of Finance), [2002] 2 S.C.R. 522

action between private parties involving private interests. However, the narrow scope of the order coupled with the
highly technical nature of the confidential documents significantly temper the deleterious effects the confidentiality
order would have on the public interest in open courts. The core freedom of expression values of seeking the truth
and promoting an open political process are most closely linked to the principle of open courts, and most affected
by an order restricting that openness. However, in the context of this case, the confidentiality order would only
marginally impede, and in some respects would even promote, the pursuit of these values. The salutary effects of
the order outweigh its deleterious effects and the order should be granted. A balancing of the various rights and
obligations engaged indicates that the confidentiality order would have substantial salutary effects on AECL's right
to a fair trial and freedom of expression, while the deleterious effects on the principle of open courts and freedom of
expression would be minimal.
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IACOBUCCI J.

. Introduction

1 In our country, courts are the institutions generally chosen to resolve legal disputes as best they can through the
application of legal principles to the facts of the case involved. One of the underlying principles of the judicial
process is public openness, both in the proceedings of the dispute, and in the material that is relevant to its
resolution. However, some material can be made the subject of a confidentiality order. This appeal raises the
important [page527] issues of when, and under what circumstances, a confidentiality order should be granted.

2 For the following reasons, | would issue the confidentiality order sought and accordingly would allow the appeal.

Il. Facts
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operational methods employed by the officers in their investigation of the accused. The accused opposed the
motion as an infringement of his right to a fair and public hearing under s. 11(d) of the Charter. The order was also
opposed by two intervening newspapers as an infringement of their right to freedom of expression.

44 The Court noted that, while Dagenais dealt with the balancing of freedom of expression on the one hand, and
the right to a fair trial of the accused on the other, in the case before it, both the right of the [page540] accused to a
fair and public hearing, and freedom of expression weighed in favour of denying the publication ban. These rights
were balanced against interests relating to the proper administration of justice, in particular, protecting the safety of
police officers and preserving the efficacy of undercover police operations.

45 In spite of this distinction, the Court noted that underlying the approach taken in both Dagenais and New
Brunswick was the goal of ensuring that the judicial discretion to order publication bans is subject to no lower a
standard of compliance with the Charter than legislative enactment. This goal is furthered by incorporating the
essence of s. 1 of the Charter and the Oakes test into the publication ban test. Since this same goal applied in the
case before it, the Court adopted a similar approach to that taken in Dagenais, but broadened the Dagenais test
(which dealt specifically with the right of an accused to a fair trial) such that it could guide the exercise of judicial
discretion where a publication ban is requested in order to preserve any important aspect of the proper
administration of justice. At para. 32, the Court reformulated the test as follows:
A publication ban should only be ordered when:

(a) such an order is necessary in order to prevent a serious risk to the proper administration of justice
because reasonably alternative measures will not prevent the risk; and

(b) the salutary effects of the publication ban outweigh the deleterious effects on the rights and interests of
the parties and the public, including the effects on the right to free expression, the right of the accused
to a fair and public trial, and the efficacy of the administration of justice.

46 The Court emphasized that under the first branch of the test, three important elements were subsumed under
the "necessity" branch. First, the risk in question must be a serious risk well grounded in the evidence. Second, the
phrase "proper administration of justice” must be carefully interpreted so as not to [page541] allow the concealment
of an excessive amount of information. Third, the test requires the judge ordering the ban to consider not only
whether reasonable alternatives are available, but also to restrict the ban as far as possible without sacrificing the
prevention of the risk.

47 At para. 31, the Court also made the important observation that the proper administration of justice will not
necessarily involve Charter rights, and that the ability to invoke the Charter is not a necessary condition for a
publication ban to be granted:
The [common law publication ban] rule can accommodate orders that must occasionally be made in the
interests of the administration of justice, which encompass more than fair trial rights. As the test is intended
to "reflec]t] the substance of the Oakes test", we cannot require that Charter rights be the only legitimate
objective of such orders any more than we require that government action or legislation in violation of the
Charter be justified exclusively by the pursuit of another Charter right. [Emphasis added.]

The Court also anticipated that, in appropriate circumstances, the Dagenais framework could be expanded even
further in order to address requests for publication bans where interests other than the administration of justice
were involved.

48 Mentuck is illustrative of the flexibility of the Dagenais approach. Since its basic purpose is to ensure that the
judicial discretion to deny public access to the courts is exercised in accordance with Charter principles, in my view,
the Dagenais model can and should be adapted to the situation in the case at bar where the central issue is
whether judicial discretion should be exercised so as to exclude confidential information from a public proceeding.
As in Dagenais, New Brunswick and Mentuck, granting the confidentiality order will have a negative effect on the
Charter right to freedom of expression, as well as the principle of open and accessible court proceedings, and, as in
those cases, courts must ensure that the discretion to grant the order is exercised in accordance with Charter
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Information contained in probate files did not reveal anything particularly private or highly sensitive and
did not strike at core identity of affected individuals — Record did not disclose serious risk of physical
harm to affected individuals.

Appeal by the estate trustees from a decision of the Ontario Court of Appeal that lifted sealing orders granted by the
application judge. The unexplained deaths of a prominent couple in their home generated intense public interest.
The estate trustees obtained sealing orders of the probate files. The orders were challenged by a journalist. The
application judge sealed the probate files, finding the harmful effects of the sealing orders were substantially
outweighed by the salutary effects on privacy and physical safety interests. The Court of Appeal lifted the sealing
orders on the basis that the privacy interest advanced lacked a public interest quality and there was no evidence of
a real risk to anyone's physical safety.

HELD: Appeal dismissed.

Privacy could be an important public interest under the test for discretionary limits on court openness where it could

be shown that the protection of human dignity was at serious risk. It had to be demonstrated that the information
was sufficiently sensitive such that it could be said to strike at the biographical core of the individual and that there
was a serious risk that without an exceptional order, the affected individual would suffer an affront to their dignity.
The estate trustees had failed to establish a serious risk to the important public interest in privacy, predicated on
dignity, that overcame the strong presumption of openness. The information contained in the probate files did not
reveal anything particularly private or highly sensitive and did not strike at the core identity of the affected
individuals. Merely associating the affected individuals with the couple's unexplained deaths was not sufficient to
constitute a serious risk to the identified important public interest in privacy, defined in reference to dignity. The
record did not show a serious risk of physical harm to any affected individuals. Any inference of a serious risk of
physical harm was speculative.
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They argue that the importance of the open court principle is attenuated by the nature of these probate
proceedings. Given that it is non-contentious and not strictly speaking necessary for the transfer of property at
death, probate is a court proceeding of an "administrative" character, which diminishes the imperative of applying
the open court principle here (paras. 113-14).

27 The Toronto Star takes the position that the Court of Appeal made no mistake in setting aside the sealing orders
and that the appeal should be dismissed. In the Toronto Star's view, while privacy can be an important interest
where it evinces a public component, the Trustees have only identified a subjective desire for the affected
individuals in this case to avoid further publicity, which is not inherently harmful. According to the Toronto Star and
some of the interveners, the Trustees' position would allow that measure of inconvenience and embarrassment that
arises in every court proceeding to take precedence over the interest in court openness protected by the Canadian
Charter of Rights and Freedoms in which all of society has a stake. The Toronto Star argues further that the
information in the court files is not highly sensitive. On the issue of whether the sealing orders were necessary to
protect the affected individuals from physical harm, the Toronto Star submits that the Court of Appeal was right to
conclude that the Trustees had failed to establish a serious risk to this interest.

28 In the alternative, even if there were a serious risk to one or another important interest, the Toronto Star says
the sealing orders are not necessary because the risk could be addressed by an alternative, less onerous order.
Furthermore, it says the orders are not proportionate. In seeking to minimize the importance of openness in probate
proceedings, the Trustees invite an inflexible approach to balancing the effects of the order that is incompatible with
the principle that openness applies to all court proceedings. In any event, there is a public interest in openness
specifically here, given that the certificates sought can affect the rights of third parties and that openness ensures
the fairness of the proceedings, whether they are contested or not.

V. Analysis

29 The outcome of the appeal turns on whether the application judge should have made the sealing orders
pursuant to the test for discretionary limits on court openness from this Court's decision in Sierra Club.

30 Court openness is protected by the constitutional guarantee of freedom of expression and is essential to the
proper functioning of our democracy (Canadian Broadcasting Corp. v. New Brunswick (Attorney General), [1996] 3
S.C.R. 480, at para. 23; Vancouver Sun (Re), 2004 SCC 43, [2004] 2 S.C.R. 332, at paras. 23-26). Reporting on
court proceedings by a free press is often said to be inseparable from the principle of open justice. "In reporting
what has been said and done at a public trial, the media serve as the eyes and ears of a wider public which would
be absolutely entitled to attend but for purely practical reasons cannot do so" (Khuja v. Times Newspapers Limited,
[2017] UKSC 49, [2019] A.C. 161, at para. 16, citing Edmonton Journal v. Alberta (Attorney General), [1989] 2
S.C.R. 1326, at pp. 1326-39, per Cory J.). Limits on openness in service of other public interests have been
recognized, but sparingly and always with an eye to preserving a strong presumption that justice should proceed in
public view (Dagenais v. Canadian Broadcasting Corp., [1994] 3 S.C.R. 835, at p. 878; R. v. Mentuck, 2001 SCC
76, [2001] 3 S.C.R. 442, at paras. 32-39; Sierra Club, at para. 56). The test for discretionary limits on court
openness is directed at maintaining this presumption while offering sufficient flexibility for courts to protect these
other public interests where they arise (Mentuck, at para. 33). The parties agree that this is the appropriate
framework of analysis for resolving this appeal.

31 The parties and the courts below disagree, however, about how this test applies to the facts of this case and
this calls for clarification of certain points of the Sierra Club analysis. Most centrally, there is disagreement about
how an important interest in the protection of privacy could be recognized such that it would justify limits on
openness, and in particular when privacy can be a matter of public concern. The parties bring two settled principles
of this Court's jurisprudence to bear in support of their respective positions. First, this Court has often observed that
privacy is a fundamental value necessary to the preservation of a free and democratic society (Lavigne v. Canada
(Office of the Commissioner of Official Languages), 2002 SCC 53, [2002] 2 S.C.R. 773, at para. 25; Dagg v.
Canada (Minister of Finance), [1997] 2 S.C.R. 403, at paras. 65-66, per La Forest J. (dissenting but not on this
point); New Brunswick, at para. 40). Courts have invoked privacy, in some instances, as the basis for an exception
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to openness under the Sierra Club test (see, e.g., R. v. Henry, 2009 BCCA 86, 270 B.C.A.C. 5, at paras. 11 and
17). At the same time, the jurisprudence acknowledges that some degree of privacy loss -- resulting in
inconvenience, even in upset or embarrassment -- is inherent in any court proceeding open to the public (New
Brunswick, at para. 40). Accordingly, upholding the presumption of openness has meant recognizing that neither
individual sensibilities nor mere personal discomfort associated with participating in judicial proceedings are likely to
justify the exclusion of the public from court (Attorney General of Nova Scotia v. Macintyre, [1982] 1 S.C.R. 175, at
p- 185; New Brunswick, at para. 41). Determining the role of privacy in the Sierra Club analysis requires reconciling
these two ideas, which is the nub of the disagreement between the parties. The right of privacy is not absolute; the
open court principle is not without exceptions.

32 For the reasons that follow, | disagree with the Trustees that the ostensibly unbounded privacy interest they
invoke qualifies as an important public interest within the meaning of Sierra Club. Their broad claim fails to focus on
the elements of privacy that are deserving of public protection in the open court context. That is not to say,
however, that privacy can never ground an exceptional measure such as the sealing orders sought in this case.
While the mere embarrassment caused by the dissemination of personal information through the open court
process does not rise to the level justifying a limit on court openness, circumstances do exist where an aspect of a
person's private life has a plain public interest dimension.

33 Personal information disseminated in open court can be more than a source of discomfort and may result in an
affront to a person's dignity. Insofar as privacy serves to protect individuals from this affront, it is an important public
interest relevant under Sierra Club. Dignity in this sense is a related but narrower concern than privacy generally; it
transcends the interests of the individual and, like other important public interests, is a matter that concerns the
society at large. A court can make an exception to the open court principle, notwithstanding the strong presumption
in its favour, if the interest in protecting core aspects of individuals' personal lives that bear on their dignity is at
serious risk by reason of the dissemination of sufficiently sensitive information. The question is not whether the
information is "personal” to the individual concerned, but whether, because of its highly sensitive character, its
dissemination would occasion an affront to their dignity that society as a whole has a stake in protecting.

34 This public interest in privacy appropriately focuses the analysis on the impact of the dissemination of sensitive
personal information, rather than the mere fact of this dissemination, which is frequently risked in court proceedings
and is necessary in a system that privileges court openness. It is a high bar -- higher and more precise than the
sweeping privacy interest relied upon here by the Trustees. This public interest will only be seriously at risk where
the information in question strikes at what is sometimes said to be the core identity of the individual concerned:
information so sensitive that its dissemination could be an affront to dignity that the public would not tolerate, even
in service of open proceedings.

35 | hasten to say that applicants for an order making exception to the open court principle cannot content
themselves with an unsubstantiated claim that this public interest in dignity is compromised any more than they
could by an unsubstantiated claim that their physical integrity is endangered. Under Sierra Club, the applicant must
show on the facts of the case that, as an important interest, this dignity dimension of their privacy is at "serious
risk". For the purposes of the test for discretionary limits on court openness, this requires the applicant to show that
the information in the court file is sufficiently sensitive such that it can be said to strike at the biographical core of
the individual and, in the broader circumstances, that there is a serious risk that, without an exceptional order, the
affected individual will suffer an affront to their dignity.

36 In the present case, the information in the court files was not of this highly sensitive character that it could be
said to strike at the core identity of the affected persons; the Trustees have failed to show how the lifting of the
sealing orders engages the dignity of the affected individuals. | am therefore not convinced that the intrusion on
their privacy raises a serious risk to an important public interest as required by Sierra Club. Moreover, as | shall
endeavour to explain, there was no serious risk of physical harm to the affected individuals by lifting the sealing
orders. Accordingly, this is not an appropriate case in which to make sealing orders, or any order limiting access to
these court files. In the circumstances, the admissibility of the Toronto Star's new evidence is moot. | propose to
dismiss the appeal.
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A. The Test for Discretionary Limits on Court Openness

37 Court proceedings are presumptively open to the public (Macintyre, at p. 189; A.B. v. Bragg Communications
Inc., 2012 SCC 46, [2012] 2 S.C.R. 567, at para. 11).

38 The test for discretionary limits on presumptive court openness has been expressed as a two-step inquiry
involving the necessity and proportionality of the proposed order (Sierra Club, at para. 53). Upon examination,
however, this test rests upon three core prerequisites that a person seeking such a limit must show. Recasting the
test around these three prerequisites, without altering its essence, helps to clarify the burden on an applicant
seeking an exception to the open court principle. In order to succeed, the person asking a court to exercise
discretion in a way that limits the open court presumption must establish that:

(1) court openness poses a serious risk to an important public interest;

(2) the order sought is necessary to prevent this serious risk to the identified interest because reasonably
alternative measures will not prevent this risk; and,

(3) as a matter of proportionality, the benefits of the order outweigh its negative effects.

Only where all three of these prerequisites have been met can a discretionary limit on openness -- for example, a
sealing order, a publication ban, an order excluding the public from a hearing, or a redaction order -- properly be
ordered. This test applies to all discretionary limits on court openness, subject only to valid legislative enactments
(Toronto Star Newspapers Ltd. v. Ontario, 2005 SCC 41, [2005] 2 S.C.R. 188, at paras. 7 and 22).

39 The discretion is structured and controlled in this way to protect the open court principle, which is understood to
be constitutionalized under the right to freedom of expression at s. 2(b) of the Charter (New Brunswick, at para. 23).
Sustained by freedom of expression, the open court principle is one of the foundations of a free press given that
access to courts is fundamental to newsgathering. This Court has often highlighted the importance of open judicial
proceedings to maintaining the independence and impartiality of the courts, public confidence and understanding of
their work and ultimately the legitimacy of the process (see, e.g., Vancouver Sun, at paras. 23-26). In New
Brunswick, La Forest J. explained the presumption in favour of court openness had become "one of the hallmarks
of a democratic society™ (citing Re Southam Inc. and The Queen (No.1) (1983), 41 O.R. (2d) 113 (C.A.), at p. 119),
that "acts as a guarantee that justice is administered in a non-arbitrary manner, according to the rule of law ...
thereby fostering public confidence in the integrity of the court system and understanding of the administration of
justice" (para. 22). The centrality of this principle to the court system underlies the strong presumption -- albeit one
that is rebuttable -- in favour of court openness (para. 40; Mentuck, at para. 39).

40 The test ensures that discretionary orders are subject to no lower standard than a legislative enactment limiting
court openness would be (Mentuck, at para. 27; Sierra Club, at para. 45). To that end, this Court developed a
scheme of analysis by analogy to the Oakes test, which courts use to understand whether a legislative limit on a
right guaranteed under the Charter is reasonable and demonstrably justified in a free and democratic society (Sierra
Club, at para. 40, citing R. v. Oakes, [1986] 1 S.C.R. 103; see also Dagenais, at p. 878; Vancouver Sun, at para.
30).

41 The recognized scope of what interests might justify a discretionary exception to open courts has broadened
over time. In Dagenais, Lamer C.J. spoke of a requisite risk to the "fairness of the trial" (p. 878). In Mentuck,
lacobucci J. extended this to a risk affecting the "proper administration of justice" (para. 32). Finally, in Sierra Club,
lacobucci J., again writing for a unanimous Court, restated the test to capture any serious risk to an "important
interest, including a commercial interest, in the context of litigation" (para. 53). He simultaneously clarified that the
important interest must be expressed as a public interest. For example, on the facts of that case, a harm to a
particular business interest would not have been sufficient, but the "general commercial interest of preserving
confidential information" was an important interest because of its public character (para. 55). This is consistent with
the fact that this test was developed in reference to the Oakes jurisprudence that focuses on the "pressing and
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