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INTRODUCTION 

1. On December 5, 2024, KMC Mining Corporation (“KMC” or the “Company”) filed a 

Notice of Intention to Make a Proposal (“NOI”) pursuant to subsection 50.4(1) of the 

Bankruptcy and Insolvency Act, R.S.C. 1985, c B-3, as amended (the “BIA”). FTI 

Consulting Canada Inc. (“FTI”) consented to act as proposal trustee (the “Proposal 

Trustee”) in the NOI proceedings (the “NOI Proceedings”) of KMC.  

2. On December 9, 2024, the Court granted an Order (the “December 9 Order”) which, 

among other things: 

(a) Approved an administrative charge, ranking in priority only to the claims of the 

Secured Lender and the Klemke Foundation on all of the Company’s present and 

after-acquired assets, property and undertakings, not to exceed $0.5 million (the 

“Administrative Charge”); 

(b) Authorized KMC to obtain and borrow under a credit facility provided by certain 

of the Secured Lenders (the “Interim Lenders”) to finance the Applicant’s 

working capital requirements and other such general corporate and capital 

expenditures, not to exceed $6.0 million (the “Interim Financing Charge”). The 

Interim Financing Charge currently ranks only in priority to the claims over the 

Company’s present and after-acquired assets, property and undertakings of the 

Secured Lender and the Klemke Foundation;  

(c) Authorized KMC, with approval from the Proposal Trustee, to sell and dispose of 

redundant or non-material assets not exceeding in aggregate $1.0 million; and  

(d) Extended the stay of proceedings and time within which the Company is required 

to file a proposal to its creditors to February 18, 2025. 
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3. On December 20, 2024, the Honourable Court granted an Order, which among other things, 

authorized the Company to execute on a letter of intent for an asset sales transaction with 

Gibraltar Mines Limited which exceeds the pre-authorized asset sale limit of $1.0 million.  

4. On January 10, 2025, (the “CCAA Filing Date”), KMC sought and obtained three Orders 

from the Court of King’s Bench of Alberta (the “Court”): 

(a) An initial Order (the “Initial Order”) granting, among other things, the following 

relief: 

i. A continuation of the NOI Proceedings under the Companies’ Creditors 

Arrangement Act, R.S.C. 1985, c C-36, as amended (the “CCAA” and the 

“CCAA Proceedings”); 

ii. An extension of the stay period until January 20, 2025 (the “Stay Period”); 

iii. The appointment on FTI as monitor (FTI in such capacity, the “Monitor”) in 

these CCAA Proceedings; 

iv. Approval and continuation of the priority and amount of the charges in favor 

of (i) the Monitor, the Monitor’s counsel, and KMCs’ legal counsel (the 

“Administration Charge”) in the amount of $500,000; (ii) borrowings under 

a credit facility from the Interim Lenders noted in the Interim Financing Term 

Sheet in order to finance KMC’s working capital requirements and other 

general corporate purposes and capital expenditures, not to exceed $6.0 

million (the “Interim Financing Charge”); and (iii) KMCs’ obligations to 

indemnify KMC’s directors and officers for liabilities they may incur after the 

Filing Date (the “Directors’ Charge”) in the amount of $500,000 (together, 

the “Initial Order Charges”);  
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(b) A sales and investment solicitation process order (“SISP Order”), granting, 

among other things, the following relief: 

i. Approval of the sale and investment solicitation process (the “SISP”); 

ii. Approval of the engagement letter, dated December 23, 2024 (the “Sales 

Agent Agreement”), between KMC and Ernst & Young Orenda Corporate 

Finance Inc. (the “Sales Agent”); and  

iii. Authorization to increase the aggregate limit of sales for redundant or non-

material assets from $1.0 million to $6.0 million and authorization for KMC, 

with the approval of the Monitor, Interim Lenders, Secured Lenders, the 

Klemke Foundation, and any other applicable secured creditor whose rights 

may be directly impacted by the sale (as determined by the Monitor), to 

remove any Property or Business from the SISP and proceed to sell the same 

to a third party if KMC receives an unconditional offer to purchase (“Pre-

Emptive Sale”); and 

(c) A sealing order (the “Sealing Order”) in respect of the Confidential Affidavit 

which contains economically sensitive valuation information with respect to 

KMC’s Property that could harm the SISP process if disclosed.  

5. This report (“Report” or “First Report”) is being delivered in connection with the 

application currently scheduled to be heard on January 20, 2025 (the “Comeback 

Hearing”), KMC is seeking three Orders from the Court: 

(a) An amended and restated Initial Order (the “Amended and Restated Initial 

Order”): 

i. Extending the Stay Period up to and including June 16, 2025; 
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ii. Granting a fourth-ranking charge against KMC’s Property for a key employee 

retention plan (the “KERP”); and 

iii. Such further and other relief as may be sought by KMC in connection with the 

Comeback Hearing; 

(b) A process to return leased equipment Order (the “Leased Equipment Return 

Process Order”), approving a process for the return of certain equipment leased 

by KMC which KMC has determined has no available surplus equity; and 

(c) A sealing order (“Sealing Order”) sealing the confidential supplementary 

affidavit of Bryn Jones sworn January 14, 2025 (the “Second Confidential 

Affidavit”). 

6. This Report should be read in conjunction with the Affidavit of Bryn Jones sworn on 

January 14, 2025 (the “Second Jones Affidavit”) which provides further background 

information concerning the CCAA Proceedings and the Proposed Monitor’s Report (as 

defined below). 

7. Electronic copies of all materials filed by KMC in connection with the Comeback Hearing 

and other statutory materials are available on the Monitor’s website at: 

http://cfcanada.fticonsulting.com/KMCMining (the “Website”). 

PURPOSE 

8. The Monitor has reviewed the application materials filed by the KMC in support of the 

Comeback Hearing. The purpose of this Report is to provide this Honourable Court and 

KMC’s stakeholders with information and the Monitor’s comments with respect to the 

following: 
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(a) The activities of the Monitor since its report dated January 2, 2025 (the “Proposed 

Monitor’s Report”); 

(b) KMC’s request for a KERP and a charge securing the obligation under the KERP 

(the “KERP Charge”);  

(c) KMC’s proposed process for the return of certain equipment leased by KMC 

which KMC has determined has no available equity;   

(d) The cash flow variance results for the two-week period ending January 11, 2025;  

(e) An overview of KMC’s’ revised cash flow statement (the “Second Cash Flow 

Statement”) for the 23-week period ending June 21, 2025 (the “Forecast 

Period”) as well as the key assumptions on which the Second Cash Flow 

Statement is based on; and 

(f) The Monitor’s conclusions and recommendations with respect to the application 

for the Amended and Restated Initial Order, the Leased Equipment Return Process 

Order and the Sealing Order. 

TERMS OF REFERENCE 

9. In preparing this Report, the Monitor has relied upon unaudited financial information, other 

information available to the Monitor and, where appropriate, KMC’s books and records and 

discussions with various parties (collectively, the “Information”). 

10. Except as described in this Report: 
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(a) The Monitor has not audited, reviewed or otherwise attempted to verify the 

accuracy or completeness of the Information in a manner that would comply with 

Generally Accepted Assurance Standards pursuant to the Chartered Professional 

Accountants of Canada Handbook; 

(b) The Monitor has not examined or reviewed financial forecasts and projections 

referred to in this report in a manner that would comply with the procedures 

described in the Chartered Professional Accountants of Canada Handbook; and 

(c) Future oriented financial information reported or relied on in preparing this Report 

is based on assumptions regarding future events; actual results may vary from 

forecast and such variations may be material. 

11. The Monitor has prepared this Report in connection with the Comeback Hearing. This 

Report should not be relied on for other purposes. 

12. Information and advice described in this Report that has been provided to the Monitor by 

its legal counsel, MLT Aikins LLP (the “Monitor’s Counsel”) and was provided to assist 

the Monitor in considering its course of action, is not intended as legal or other advice to, 

and may not be relied upon by, any other person. 

13. Unless otherwise stated, all monetary amounts contained herein are expressed in Canadian 

Dollars. Capitalized terms used but not defined herein are given the meaning ascribed to 

them in the Klemke Affidavit, the Jones Affidavit or the Second Jones Affidavit. 

BACKGROUND 

14. Detailed information with respect to KMC’s business, operations and causes of financial 

difficulty are described in the Klemke Affidavit and Jones Affidavit. The information 

contained in this Report provides a summary of KMC’s business and affairs. 
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15. Additional background information on KMC and the CCAA Proceedings is available on 

the Monitor’s Website, including the Second Jones Affidavit. 

ACTIVITIES OF THE MONITOR 

16. The Monitor’s activities since the date of the Proposed Monitor’s Pre-Filing Report include 

the following, among other things: 

(a) Reviewed KMC’s receipts and disbursements and monitored the Company’s 

performance relative to its cash flow forecast; 

(b) Assisting KMC in preparing the Second Cash Flow Statement; 

(c) Reviewed and assisted KMC and the Sales Agent in preparing documents and 

materials in relation to launching the SISP; 

(d) Reviewed the proposed KERP; 

(e) Assisted KMC in determining the appropriate treatment and process for the return 

of leased equipment with no equity; 

(f) Responding to inquiries from stakeholders, supplier and creditors who contacted 

the Monitor; and  

(g) Preparing this Report.  

CASH FLOW VARIANCE ANALYSIS 

17. KMC, in consultation with the Monitor, prepared the cash flow statements for the CCAA 

Proceedings (the “CCAA Cash Flow Statement”) which was appended to the Proposed 

Monitor’s Pre-Filing Report.  
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18. KMC’s actual cash flows as compared to those contained in the CCAA Cash Flow 

Statement for the two-week period of December 29, 2024 to January 11, 2025, are 

summarized below: 

 

(a) Receipts are approximately $351,000 higher than forecast mainly due to: 

i. Timing differences from Customer receipts of approximately $142,000 due to 

payments from Suncor that were withheld over the holiday break; and 

Cash Flow Variance Analysis

('000s) Actual Forecast Variance

Receipts
Customers 820$    677$      142$       
Asset Sales 188      -             188         
Misc Receipts 21        -             21           
Total Receipts 1,029   677        351         

Operating Disbursements
Staff Labour (214)     (232)       19           
Union Labour (402)     (282)       (119)        
Utilities (14)       (0)           (14)          
Operations (194)     (270)       76           
Fuel (2)         (45)         43           
Rent / Property Tax (37)       (35)         (2)            
Bank Fees (1)         -             (1)            
Other Capital Lease Payments (67)       (78)         11           
Operating Deposits (79)       -             (79)          
Total Operating Disbursements (1,009)  (943)       (65)          

Financing
Interim Financing Interest -           (11)         11           
Total Disbursements (1,009)  (955)       (54)          

Net Cash Flow 20        (277)       297         
Beginning Cash 400      400        -              
Ending Cash, before DIP 420$    123$      297$       

Interim Financing
Draws (Max 6MM) 3,000$ 3,000$   -$            
Repayments -           -             -              
Cumulative DIP 3,000   3,000     -              
Ending Cash, after DIP 3,420$ 3,123$   297$       

Two Week Period Ended January 11, 2025
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ii. $188,000 positive variance from the additional sale of light duty trucks not 

previously forecasted; and  

(b) Operating Disbursements are aligned with the forecast for the two-week period, 

no significant variances noted. 

19. As at January 11, 2025, KMC had approximately $420,000 cash on hand before 

consideration of the cumulative amount drawn on the Interim Financing Charge. 

20. After consideration of the $3.0 million cumulative draw on the Interim Financing Charge, 

KMC has $3.4 million cash on hand as at January 11, 2025.   

CASH FLOW STATEMENT 

21. KMC, in consultation with the Monitor, has prepared the Second Cash Flow Statement to 

estimate the liquidity for the Forecast Period, a summary of which is presented below and 

attached hereto as Appendix “A”.  
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22. The Second Cash Flow Statement is based on the following key assumptions: 

(a) Cash receipts of approximately $14.0 million primarily relate to the collection of 

sales related to current ongoing projects for Suncor; 

Forecast
('000s) Period

Receipts
Customers $ 13,998
Total Receipts 13,998

Operating Disbursements
Staff Labour (1,783)
Union Labour (3,515)
Utilities (266)
Operations (3,083)
Fuel (291)
Rent / Property Tax (180)
CRA Remittance (246)
Insurance (1,758)
Professional Fees (1,050)
Komatsu Capital Lease Payments (3,558)
Other Capital Lease Payments (365)
Contingency (688)
Total Operating Disbursements (16,782)

Financing
DIP Fees (150)
Interim Financing Interest (169)
Total Disbursements (17,100)

Net Cash Flow (3,102)
Beginning Cash 420
Ending Cash, before DIP $ (2,682)

Interim Financing
Opening DIP Draw $ 3,000
Draws 1,000
Repayments -
Cumulative DIP Drawn 4,000
Ending Cash, after DIP $ 1,318
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(b) Operating cash disbursements of approximately $16.8 million primarily relate to 

ordinary course trade payments, insurance premiums, payroll and benefits, and 

other operating disbursements; 

(c) Professional fees are forecast to be approximately $1.1 million over the Forecast 

Period and include KMC’s legal counsel, the Monitor, the Monitor’s Counsel 

and the Sales Agent; 

(d) Komatsu and Other Capital lease payments include lease payments for capital 

leased equipment that is currently being used in operations. There is an ongoing 

review of leases to determine which leases are true operating leases versus 

financing leases and if determined to be financing leases whether it is appropriate 

to pay financing lease payments throughout the proceedings. Discussions are 

ongoing between the Company and its various creditors. However, the Monitor 

understands that the Secured Lender (Bank syndicate) have raised concerns 

regarding financing lease payments being made post-filing for certain pieces of 

equipment being used by the Company but not for certain equipment being 

financed by the Secured Lender and also being used by the Company in 

operations. The Monitor intends to report further to this Court in the event the 

parties cannot come to a mutual agreement with respect to payment of the capital 

leases for the equipment that is being currently used by the Company; 

(e) DIP Fees include the second tranche of the closing fee ($150,000) due April 6, 

2025 pursuant to the terms of the Interim Financing Term Sheet;   

(f) Interest and standby fees of $169,000 on the Interim Financing Charge; and  

(g) A cumulative advance on the Interim Financing Charge of $4.0 million.  

23. Ending cash, after drawing $4.0 million on the Interim Financing Charge, at the end of 

the Forecast Period is forecast to be approximately $1.3 million.  
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AMOUNT AND PRIORITY OF THE KERP CHARGE 

24. KMC is seeking the Court’s approval of the KERP. The KERP proposes a payment of up 

to a maximum aggregate amount of $745,000 to nine employees and two executives (the 

“KERP Employees”). 

25. The KERP is structured as follows: 

(a) Payments to the KERP Employees are split into two groups: 

i. Group One: includes six employees and an aggregate amount of $75,000, 

payable at the earlier of May 31, 2025, or their termination without cause; and  

ii. Group Two: includes seven employees (four of which are also included in 

Group One) and the two executives and an aggregate amount of $670,000. 

Payments to this group will be made under two tranches set on specific 

milestones: 

• Tranche 1: aggregate amount of $230,000, payable upon 

completion of the SISP if gross sales proceeds from the sale of 

KMC owned equipment and inventory meets or exceeds the 

threshold of $70.0 million. One executive and seven employees 

are included under this tranche; and 

• Tranche 2: aggregate amount of $440,000, payable after final 

approval by the Court of a Plan of Arrangement of KMC’s 

creditors. Both executives and three employees are included in 

this tranche.   

26. The Monitor has reviewed the KERP and is of the view that its terms are reasonable based 

on the following: 
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(a) Given the specialized nature of KMC’s Property, the extensive knowledge held 

by the KERP Employees with respect to KMC’s equipment (and condition), 

business, and operations they are considered to be integral to the success of the 

SISP and obtaining the best value to the stakeholders;  

(b) The KERP employees are integral in the launching and completion of the SISP;  

(c) The Monitor, in consultation with the Interim Lenders, the Secured Lenders, and 

the Klemke Foundation, have reviewed the KERP Employees list and is satisfied 

that the list is appropriate, not unduly broad and includes the critical employees 

necessary to advance the SISP and the CCAA Proceedings; 

(d) The Monitor has consulted with the Interim Lenders, the Secured Lenders, and the 

Klemke Foundation regarding the nature and quantum of the KERP and 

understand that all are supportive; and  

(e) The Monitor considers the quantum and extent of the KERP are reasonable in the 

circumstances. 

PROCESS FOR THE RETURN OF LEASED EQUIPMENT 

27. Included in KMC’s Property are a number of equipment leases for both heavy and light 

duty equipment (“Leased Equipment”). As of the date of this Report, the combined 

indebtedness owing by KMC on the Leased Equipment is approximately $55.0 million.  

28. KMC intends to include all Property in the SISP, including the Leased Equipment. In 

preparation to launch the SISP, KMC reviewed the listing of Leased Equipment to assess 

the equity value for each asset. For some of the Leased Equipment there may be little to 

no available equity for the benefit of KMC. In these instances, KMC way want to return 

the respective assets (“Returnable Equipment”).  
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29. In order to deal with the Returnable Equipment in an orderly and fair fashion, KMC is 

seeking the Leased Equipment Return Process Order that outlines the process (the 

“Equipment Return Process”) for the return of certain of the leased equipment and for 

conducting an allocation of costs to Equipment Lessors (the below should be read in 

conjunction with the Second Jones Affidavit which contains further details around the 

proposed process):  

(a) KMC will provide written notice to the equipment lessors (“the Equipment 

Lessors”) of the Returnable Equipment they seek to return (the “Equipment 

Return Notice”); 

(b) Upon receipt of the Equipment Return Notice, the Equipment Lessor will have 

five days to provide KMC with a payout statement (“Payout Statement”) in 

respect of each individual unit of Leased Equipment that KMC has requested to 

return; 

(c) Within seven days of receiving the Payout Statement, the Monitor will decide if 

the Returnable Equipment is approved to be returned to the Equipment Lessor. 

To do so, the Monitor in consultation with the Monitor’s Counsel, will review 

the applicable lease(s), complete an independent security review, and review the 

Payout Statement;  

(d) If approved, the Monitor will provide written notice to both KMC and the 

Equipment Lessor (“Monitor’s Approval Notice”), indicating which of the 

Returnable Equipment is approved for return to the Equipment Lessor and any 

costs which KMC, in consultation with the Monitor, determine payable by the 

Equipment Lessor to release the Returnable Equipment. The Monitor’s Approval 

Notice is required to be issued before any Leased Equipment can be returned to 

the Equipment Lessor;  
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(e) After receipt of the Monitor’s Approval Notice, the Equipment Lessor, at their 

sole cost and expense, will be responsible to demobilize and remove the 

Returnable Equipment; 

(f) Once removed, the Equipment Lessor may sell or dispose (a “Disposition”) of 

the Returnable Equipment. If a Disposition is completed, the Equipment Lessor 

is required to provide a written accounting of the transaction to KMC and the 

Monitor in accordance with the provisions of the Personal Property Security Act 

(Alberta); and 

(g) Any deficiency amount owing to the Equipment Lessor after the Disposition 

would become an unsecured claim against KMC. Any surplus amount is required 

to be remitted to KMC’s legal counsel or the Monitor to be held in trust pending 

further Order of this Honourable Court.   

30. Regardless of receipt of a Monitor’s Approval Notice, an Equipment Lessor may elect 

to have any Leased Equipment remain in the SISP by providing written notice of this 

election to KMC and the Monitor (“SISP Election”). 

31. At the completion of the SISP, all Equipment Lessors with Leased Equipment that 

remains in the SISP, whether by SISP Election or otherwise, will be subject to share in 

the costs of the CCAA Proceedings based on their pro rata share of gross sale proceeds 

as determined by the Monitor.  

STAY EXTENSION 

32. The Monitor has considered KMCs’ request to extend the Stay Period to June 16, 2025, 

and has the following comments: 

(a) There will be no material prejudice to KMCs’ creditors and stakeholders as a result 

of the proposed extension of the Stay Period; 



16 

 
 

(b) The Second Cash Flow Statement indicates that KMC, with access to the Interim 

Financing Charge, will have sufficient liquidity to continue to fund operations and 

the cost of these CCAA Proceedings for the duration of the proposed extension of 

the Stay Period;  

(c) The length of the extension aligns with the time required to complete the SISP; 

and  

(d) KMC have acted and are continuing to act in good faith and with due diligence.  

CONCLUSIONS AND RECOMMENDATIONS 

33. KMC and their management have acted and continue to act in good faith and with due 

diligence in taking steps to facilitate a restructuring of the business. 

34. The Monitor is of the view that the relief sought by KMC pursuant to the proposed 

Amended and Restated Initial Order and Sealing Order is necessary, reasonable, 

appropriate and justified in the circumstances. 

35. The Monitor recommends and supports the granting of the Leased Equipment Return 

Process Order.  

36. Based on the foregoing, the Monitor supports the relief being sought by KMC and 

respectfully recommends that KMC’s request for the proposed Amended and Restated 

Initial Order, Leased Equipment Return Process Order and Sealing Order be granted. 
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************** 

All of which is respectfully submitted this 17th day of January 2025. 

 FTI Consulting Canada Inc. 
Licensed Insolvency Trustee 
in its capacity as Monitor of  
KMC Mining Corporation and not in its personal 
or corporate capacity, 
             

  

Name: Dustin Olver, CPA, CA, CIRP, LIT 
Title: Senior Managing Director,  

FTI Consulting Canada Inc.  
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