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I. INTRODUCTION and SUMMARY OF CCAA PROCEEDINGS

1. In this Application, KMC Mining Corporation (“KMC” or the “Applicant”) seeks:

a) a Sale Approval and Vesting Order (“SAVQ”) approving a sale of substantially all of the assets of the
Applicant (“Property”, as more specifically described within the Transaction) to 2122256 Alberta Ltd.
o/a Heavy Metal Equipment & Rentals (the “Purchaser”) (and the sale herein referred to as the
“Transaction”) arising out of the Sales and Investment Solicitation Process (“SISP”) previously

approved by the Court with the SAVO specifically including:

i) assignment of certain contracts to which the Applicant is a party to with Syncrude Canada Ltd.,
Suncor Energy Inc. (“Suncor”) and the Government of Alberta - Forestry and Parks (collectively

the “Assumed Contracts”); and
ii) authorizing the sale of assets which the Applicant leased from certain equipment lessors;

b) an Order modifying the key employee retention plan (“KERP”) to provide for certain adjustments as to
who would be entitled to certain payments in respect of the KERP without modification to the total

amounts payable thereunder;

c) an Order affirming the continued applicability of the Wage Earner Protection Program Act (Canada)
SC 2005, ¢ 47 ("WEPPA”) to the Applicant;

d) an Order authorizing an interim distribution of up to 50% net sale proceeds to secured creditors and

equipment lessors (“Interim Distribution”); and

e) a Sealing Order with respect to the Supplementary Confidential Affidavit of Bryn Jones sworn April 7,
2025 (“Fifth Confidential Affidavit”) and the Confidential Appendices to the Monitor's Second Report
(“Monitor Appendices”) until December 31, 2025.

2. On December 5, 2024, the Applicant filed a Notice of Intention to Make a Proposal (“NOI”) under the
Bankruptcy and Insolvency Act, RSC 1985, ¢ B-3 (“BIA”).

3. On January 10, 2025, an Initial Order pursuant to section 11 of the Companies’ Creditors Arrangement
Act, RSC 1985, ¢ C-26, as amended (the “CCAA”) was granted by the Honourable Justice M.J. Lema in
respect of the Applicant, which continued the NOI proceedings into these CCAA proceedings, and which
included a stay of proceedings to and including January 20, 2025. FTI Consulting Canada Inc. (“FTI”) is
the Monitor within the CCAA proceedings (“Monitor”).

4. Also on January 10, 2025, the Honourable Justice M.J. Lema also granted an Order approving the SISP
(with the Order approving the SISP being the “Order — Approve SISP”) over the Applicant’s Property.
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Ernst & Young Orenda Corporate Finance Inc. (the “Sales Agent”) administered the SISP as Sales Agent,
with oversight from the Monitor.

5. On January 20, 2025, the Honourable Justice J.T. Nielson granted:

a) an amended and restated initial order (“ARIO”) which extended the stay of proceedings to June 16,
2025 and approved the KERP; and

b) an order authorizing a process to return certain leased equipment to respective equipment lessors (the
“Lease Equipment Return Order”), which process permitted the Applicant, subject to Monitor's
approval, to return certain leased equipment which is unnecessary for current operations and which

has little or no equity.

II. EACTS

6. The facts are set out in the Affidavit of Bryn Jones (“Jones Affidavit #1”) sworn December 31, 2024,
Affidavit of Bryn Jones sworn January 14, 2025 (“Jones Affidavit #2”) and Affidavit of Bryn Jones sworn
April 7, 2025 (“Jones Affidavit #3”). The salient facts will generally be referred to directly in argument as
outlined below. Specific additional facts which are germane to the background of this matter, and updates
on the activity of the Applicant since the last Court appearance on January 20, 2025 follow on a summary
basis.

A. Activities of the Applicant since Initial Order?!

7. The Applicant’s primary operations consist of an ongoing bare rental agreement with Suncor pursuant to
a Letter of Intent/ Purchase Order issued under the Applicant’s existing multiple use agreement (“MUA”)
with Suncor (the “Truck Rental Agreement”).

8. Since the Initial Order, the Truck Rental Agreement was expanded to include the bare rental of five or more
additional Komatsu 930-4E’s until the end of March 2025. That additional rental arrangement has

concluded. However, the revenue was of great assistance to the Applicant during these proceedings.

9. In addition to the Truck Rental Agreement, the Applicant has in place a purchase order with Hudbay
Minerals at its copper mountain mine in British Columbia to supply equipment operators to the site. That
purchase order commenced at or around the date of the Initial Order and is for a term which expires on

May 31, 2025 however there is work remaining which could result in an extension of the work into June.

1 Jones Affidavit #3 at paras 13-16, 27, 55.
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13.
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16.

The cash flow from this work has eliminated the need for the Applicant to draw down further on its interim
lending facility originally approved during the NOI proceedings and affirmed in the Initial Order and in the
ARIO. The amount drawn under the interim lending facility was $3,000,000. The interim lending facility by
its terms matures and expires on April 9, 2025. The principal amount plus accrued interest and the balance

of the Interim Lender’s fee, in the amount of $150,000, were paid in full from cash on hand on April 4, 2025.

As of April 4, 2025, the Applicant employed 92 full-time employees or subcontractors, of which 14 are
located at its head office in Edmonton, Alberta, 40 on a labour supply project in British Columbia, and 38
field employees working in Fort McMurray or a field office location maintained there. If the Transaction is

approved and the sale closes, there will be a significant reduction in the Applicant’s staffing.

Lease Returns/ Disclaimers?

Under the terms and conditions of the Lease Equipment Return Order, the Applicant has taken steps to

return assets which were secured to:

a) Mitsubishi HC Capital Canada Leasing Inc.;

b) Daimler Truck Financial;

¢) Jim Pattison Industries Ltd. (“JPI”); and

d) Deutsche Leasing Canada Corp. (“Deutsche”).

Pursuant to the Lease Equipment Return Order, the Monitor has provided each of the affected lessors with
information respecting the costs payable by them in relation to their collateral, as a contribution towards
the cost of these CCAA proceedings. The lessors have either paid those costs or are in the process of

making arrangements to pay, prior to release of their equipment.

The Applicant is also in the process of initiating returns of certain equipment to Meridian OneCap Credit

Corp., pursuant to the same Lease Equipment Return Order.

Except for payments to Komatsu International (Canada) Inc. (“Komatsu”), the Applicant has continued to

make payments on leases for equipment which it continued to utilize during the SISP.

The payments to Komatsu were set out in the Applicant’s cash flows and were forecast at $668,000 per

month, and approximately $3.88 million over the forecast period. At the request of the Applicant’s primary

2 Jones Affidavit #3 at paras 17-26.
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20.
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23.

24,

secured creditor (the “Syndicate”), and in consultation with the Monitor and Komatsu, it was determined

that payments of that magnitude would cease during the SISP so payments were not made to Komatsu.

The Applicant leased a shop in Edmonton located at 5809 — 98 Street Edmonton, Alberta (“Shop Lease”).

The shop was no longer needed for the Applicant’s ongoing business operations and was not included as
part of the Property to be addressed in the SISP.

As aresult, on March 24, 2025, the Applicant sent a Notice to Disclaim or Resiliate to the landlord.

To date, no application has been filed to challenge the disclaimer of the Shop Lease and if no application

is filed that will become effective as of April 23, 2025.

SISP3

The SISP was developed with input from the Applicant, Sales Agent and the Monitor, and the Syndicate.
No party opposed the SISP and the Order — Approve SISP was granted on January 10, 2025.

The SISP was implemented by the Sales Agent in accordance with the Order- Approve SISP and has now

concluded. Detailed results and analysis is provided in section IV(B)(i) of this Brief.

The SISP had certain deadlines for the marketing of the Property and for any interested parties to put forth

offers, namely:

a) Marketing Period Launch — January 15, 2025;
b) Virtual Data Room Open — January 17, 2025;
c) Phase | Bid Deadline — February 28, 2025; and

d) Phase Il Bid Deadline — March 28, 2025.

Assets were marketed on a world-wide basis with interest expressed, and due diligence undertaken, by

parties from as far away as Australia.

3 Order — Approve SISP and Jones Affidavit #3 at paras 29, 43.
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27.

28.

The only party providing a deposit in accordance with the requirements of the SISP was the Purchaser,
who made the en bloc offer for substantially all of the Property and executed an asset purchase agreement

(“APA”) in respect of same.

An analysis of the proposals has been undertaken by the Sales Agent in conjunction with the Monitor and
has been reviewed with the Syndicate, the Applicant’s primary secured creditor. An analysis was also
provided to and reviewed with Komatsu, and discussions were held by the Sales Agent with each of
Caterpillar Financial Services Limited (“CAT”) and John Deere Canada ULC (“John Deere”).

While the recovery, if the Transaction is approved and closes, is not sufficient to retire all the Applicant’s
obligations, after a thorough canvas of a worldwide market, the Transaction represents the best value for
the Applicant’s Property in the circumstances at the present time. Continuing to operate the business on
the revenue being generated at this time is neither in the longer-term interests of the enterprise nor will it
generate sufficient income to make material payments to retire the debt if further sales efforts were

undertaken.

ISSUES

In considering this Application before the Court, the Court must be satisfied that:

a) inconsideration of section 36(3) of the CCAA, whether the sale of the Property to the Purchaser should

be approved;

b) in consideration of section 11.3 of the CCAA, whether the Assumed Contracts ought to be assigned to

the Purchaser;
c) with respect to the KERP adjustment, that the same is appropriate in the circumstances;
d) with respect to the Interim Distribution, whether the same should be authorized; and

e) with respect to the Sealing Order, whether the importance of protecting sensitive pricing and valuation
information of the Property until after a sale is concluded outweigh the deleterious effects of restricting

the accessibility of Court proceedings.
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36.

ARGUMENT

The General Proposition

While historically the CCAA has prioritized “avoiding the social and economic losses resulting from

liquidation of an insolvent company”, the CCAA is fundamentally insolvency legislation.*

As fundamentally insolvency legislation, the CCAA has the simultaneous objectives of maximizing creditor
recovery, preservation of going concern value where possible and preservation of jobs and communities
affected by the firm’s financial distress. In pursuit of those objectives, CCAA proceedings have evolved to
permit outcomes that do not result in the emergence of the pre-filing debtor company in a restructured

state.®

Liquidation is not necessarily inconsistent with the remedial objectives of the CCAA.®

Each case is looked at on its own merit. The relative weight which the different objectives of the CCAA

take on in any case may vary based on the factual circumstances, the stage of proceedings and so forth.”
As has been previously noted by Courts in CCAA proceedings, “[t]here is, of course, no precise and
invariable formula. This is not a ‘cookie cutter’ exercise... the matter must be decided on the basis of
credible evidence and common sense, employing a principled, purposive and contextual approach.”8

In the present circumstances, the relief sought is consistent with the objectives of the CCAA.

With these general propositions at the forefront, this Brief will now address the specific pieces of relief

sought.

Transaction Ought to be Approved

i. SISP was Reasonable and Fully Tested the Market

The jurisdiction to approve the Transaction is set out in section 36 of the CCAA which states:

36(1) A debtor company in respect of which an order has been made under this Act may
not sell or otherwise dispose of assets outside the ordinary course of business unless

4 Century Services Inc v Canada (Attorney General), 2010 SCC 60 [Century Services] at para 70 [TAB 1].

5 9354-9186 Quebec Inc. and 9354-9178 Quebec Inc. v Callidus Capital Corporation, 2020 SCC 10 [Bluberi] at para 42
[TAB 2].

6 Bluberi, at para 45 [TAB 2].

7 Bluberi, at para 46 [TAB 2].

8 Lemare Holdings Ltd., Re, 2012 BCSC 1591 at para 60 [TAB 3].
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37.

38.

39.

authorized to do so by a court. Despite any requirement for shareholder approval, including
one under federal or provincial law, the court may authorize the sale or disposition even if
shareholder approval was not obtained.

(2) A company that applies to the court for an authorization is to give notice of the
application to the secured creditors who are likely to be affected by the proposed sale or
disposition.

(3) In deciding whether to grant the authorization, the court is to consider, among other
things,

(a) whether the process leading to the proposed sale or disposition was reasonable in
the circumstances;

(b) whether the monitor approved the process leading to the proposed sale or
disposition;

(c) whether the monitor filed with the court a report stating that in their opinion the sale
or disposition would be more beneficial to the creditors than a sale or disposition under
a bankruptcy;

(d) the extent to which the creditors were consulted;

(e) the effects of the proposed sale or disposition on the creditors and other interested
parties; and

(f) whether the consideration to be received for the assets is reasonable and fair,
taking into account their market value.®

Royal Bank of Canada v Soundair Corp.1° established the factors to consider when approving a sale in a
Court supervised process:
a) whether there has been sufficient effort made to obtain the best price and has not acted improvidently;
b) the interests of the parties;
c) the efficacy and integrity of the process by which offers were obtained; and
d) whether there was unfairness in the working out of the process.!!

In Veris Gold Corp., the Court recognized that "[a] more general test has been restated... namely to
consider the transaction as a whole and decide 'whether or not the sale is appropriate, fair and

reasonable'," which is sometimes referred to as the White Burch test.1?

In Re AbitibiBowater Inc., the Court noted that it has jurisdiction to approve a sale of assets during CCAA

proceedings, and observed that "[a]bsent some compelling, exceptional factor to the contrary, the Court

9 Companies’ Creditors Arrangement Act, RSC 1985, ¢ C-26, s 36 [TAB 4].

10 Royal Bank of Canada v Soundair Corp., 1991 CarswellOnt 205, 1991 CanLlIl 2727 [Soundair] [TAB 5].

11 Soundair at para 16 [TAB 5]; Re Veris Gold Corp., 2015 BCSC 1204 at paras 24-25 [Veris Gold Corp] [TAB 6].
12 Veris Gold Corp. at para 23 [TAB 6].
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should accept an applicant's proposed sales process where it was recommended by the Monitor and

supported by the stakeholders."13

40. The Applicant submits that the Transaction ought to be approved for the following reasons:

a) the SISP was developed with input from the Applicant, Sales Agent and the Monitor, and the Syndicate,
with no party opposing the SISP;

b) marketing efforts were broad:

i) teaser and draft non-disclosure agreements (“NDAs”) were sent to 2,391 individuals and 923

companies originally;

i) all individuals, companies or brokers which the Applicant had previously been in contact with
respecting potential asset sales were contacted;

iii) a press release was issued at the commencement of the SISP on January 15, 2025, with the
information posted to both the website of the Applicant and the Monitor;
iv) a virtual data room (“VDR”) was opened on January 17, 2025;

v) 58 NDAs were executed and those parties given access to the VDR;4

¢) the SISP was phased: Phase | to seek interest and determine if bidders were qualified, and Phase I

for those Phase | Qualified Bidders to proceed in the process;
d) the two-phase SISP enabled the Applicant to keep competitive tension in the SISP;15

e) 16 proposals were received in Phase | of the SISP, with those bidders who were qualified as Phase |
Bidders pursuant to the SISP given an opportunity to conduct physical due diligence on the Applicant’s
Property, with several interested parties visiting the Suncor mining site where the majority of the
Property is located;1®

f) 9 proposals were received prior to the Phase Il deadline:
i) one (1) unconditional Phase Il proposal for substantially all of the Property (the APA);
i) one (1) unconditional proposal for the acquisition of the Syncrude shop;
iii) three (3) conditional proposals for individual or smaller blocks of assets; and

iv) four (4) liquidation or auction proposals;'’

13 Re AbitibiBowater Inc., 2009 QCCS 6460 at paras 36 and 59 [TAB 7].
14 Jones Affidavit #3 at paras 29-32, 34.

15 Jones Affidavit #3 at para 33, 35.

16 Jones Affidavit #3 at para 37-38.

17 Jones Affidavit #3 at para 39.
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42.

43.

44,

45.

46.
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g) only the Purchaser submitted a deposit in accordance with the terms of the SISP. Analysis of all Phase
Il proposals was conducted by the Sales Agent, in conjunction with the Monitor and has been reviewed

with the Syndicate, the Applicant’s primary secured creditor.1®

Appraised values for the Property were previously provided within a Confidential Affidavit in this matter.1°
While the purchase price within the APA is lesser than said values, those values were based upon market
assessment as of December 2023. Market conditions have changed significantly since then, including by
the imposition and threat of further tariffs by the United States Government, Suncor’s contracting strategy,
cost implications of selling now versus holding the Property, and the expense of demobilizing the Property
from the Suncor site.?°

The SISP tested the market on a worldwide basis.?! The market has spoken and the Transaction

represents the greatest return for stakeholders at the present time.

With respect to the SISP as a whole:

a) the SISP was developed to be a process open to, and marketed upon, any interested buyers on a
worldwide basis, and to permit the open market to determine the current market value of the Property;

b) the Sales Agent, with Monitor oversight, administered the SISP in a transparent manner in accordance
with its Court-appointed duties; and

¢) in the circumstances, there was a good faith and transparent SISP to solicit offers from any and all
parties. Accordingly, the market has spoken and confirmed that the purchase price pursuant to the

Transaction is the highest value a buyer is willing to pay for the Property at this time.
The Applicant submits that approving the Transaction is appropriate, fair and reasonable in the
circumstances, including after consideration of the Soundair factors and all factors under sections 36(3) of
the CCAA.

ii. Leased Assets

Of the Property proposed to be sold as part of the Transaction, approximately 30% of the Property is

leased by the Applicant from various equipment lessors.

It is the opinion of the Applicant’s counsel that two lessors have capital or true leases with the Applicant:

John Deere and JPI. No assets of JPI are being sold as part of the Transaction. John Deere is being

18 Jones Affidavit #3 at para 40.
19 Confidential Affidavit of Bryn Jones sworn December 31, 2024, Exhibit “B”.
20 Jones Affidavit #3 at para 53.
21 Jones Affidavit #3 at para 43.
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12

consulted as to whether they are agreeable to their assets being sold as part of the Transaction. Current

information is that it is expected that John Deere will allow its assets to be sold as part of the Transaction.??

The remainder of the leased assets are subject to financing leases?? in the Applicant’s opinion. The
Applicant is of the view that the Order — Approve SISP and the nature of these financing leases permit

the sale of those assets as part of the Transaction.

In any event, of the financing leases, lessors with interest in the vast majority of the leased assets
proposed to be included in the Transaction are expected to be agreeable to their assets being included in
the Transaction. Those lessors holding the vast majority of the leased assets proposed to be including in
the Transaction have been consulted and the Applicant’s current understanding is that said lessors will

allow its assets to be sold to the Purchaser as part of the Transaction.2*

Further, the APA includes provisions whereby if certain Property originally included in the APA does not
form part of the ultimate Transaction, the purchase price is accordingly adjusted pursuant to the value

attributed to the respective asset in the APA.

Overall, while at time of submission of this Brief the Applicant does not have explicit consent from all

equipment lessors on the Transaction:

a) it is actively communicating with all affected equipment lessors, and advising of the pending
Transaction, proposed sale values and that they will be asked to contribute to the costs of these CCAA

proceedings;

b) as mentioned, lessors with the vast majority of the leased assets proposed to be included in the

Transaction are expected to be agreeable to their assets being included in the Transaction; and

c) inthe event that not all equipment lessors consent to their assets being part of the Transaction and if
the parties cannot otherwise reach a resolution prior to April 17, 2025, this Application can be used to
determine the Applicant’s ability to sell said leased assets, with reference to Cow Harbour, the Order
— Approve SISP and Lease Equipment Return Order.

iii. Assumed Contracts should be Assigned to the Purchaser

The following are the four Assumed Contracts to which the Applicant is a party, and which form part of the

Property subject to the Transaction:

22 Jones Affidavit #3 at para 47.
23 Royal Bank of Canada v Cow Harbour Construction Ltd., 2012 ABQB 59 [TAB 8].
24 Jones Affidavit #3 at paras 41, 47-48.
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a) the Syncrude Canada Ltd. (“Syncrude”) shop lease on the Syncrude site;

b) the Truck Rental Agreement with Suncor which is effectively a purchase order under the Applicant’s
existing MUA with Suncor; and

c) alease of land with the Government of Alberta - Forestry and Parks.25

52. The Applicant seeks the Assumed Contracts be assigned to the Purchaser as part of the Transaction.

53. Pursuant to section 11.3 of the CCAA, the Court has the power to assign contracts to which the debtor

company is a party:

Assignment of agreements

11.3 (1) On application by a debtor company and on notice to every party to an agreement and the
monitor, the court may make an order assigning the rights and obligations of the company under the
agreement to any person who is specified by the court and agrees to the assignment.

Exceptions

(2) Subsection (1) does not apply in respect of rights and obligations that are not assignable by reason of
their nature or that arise under

(a) an agreement entered into on or after the day on which proceedings commence under
this Act;

(b) an eligible financial contract; or

(c) a collective agreement.

Factors to be considered
(3) In deciding whether to make the order, the court is to consider, among other things,
(a) whether the monitor approved the proposed assignment;

(b) whether the person to whom the rights and obligations are to be assigned would be able
to perform the obligations; and

(c) whether it would be appropriate to assign the rights and obligations to that person.

Restriction

(4) The court may not make the order unless it is satisfied that all monetary defaults in relation to the
agreement — other than those arising by reason only of the company’s insolvency, the commencement of
proceedings under this Act or the company’s failure to perform a non-monetary obligation — will be
remedied on or before the day fixed by the court.

25 Jones Affidavit #3 at para 50.

4161-6171-0427.v3



54,

55.

56.

57.

58.

14

Section 11.3 of the CCAA gives the Court jurisdiction and the discretion to make an order assigning the

rights and obligations of the debtor company.26

Section 84.1 of the BIA?” is analogous to section 11.3 of the CCAA, other than the CCAA requiring the
debtor (rather than the trustee in bankruptcy) to bring the application and that the Court is to also consider

whether the Monitor approves of the proposed assignment.

Harmonization of Canada’s insolvency and restructuring schemes has been a priority. The Supreme Court
of Canada’s comments in Century Services provide insight into the harmonization of the CCAA and BIA
when stating that “with parallel CCAA and BIA restructuring schemes now an accepted feature of the
insolvency law landscape, the contemporary thrust of legislative reform has been towards harmonizing

aspects of insolvency law common to the two statutory schemes...”?8

With the Supreme Court of Canada outlining the harmony between the BIA and CCAA, and the materially
similar wording of sections 84.1 of the BIA and 11.3 of the CCAA, the principles of cases interpreting either

section are instructive.

In consideration of section 84.1 of the BIA, the Alberta Court of Appeal in Ford Motor Company of Canada,
Limited v Welcome Ford Sales Ltd noted the basis of the section is to preserve the value of the estate as

a whole, even if some contractual rights of some creditors are compromised:

[30] The effect of s. 84.1 of the BIA is to override the common law unilateral right of the
innocent party to the contract to accept the repudiation and end the contract. It has been designed
to preserve the value of the estate as a whole, even if the contractual rights of some creditors, such
as Ford in this case, are compromised. Therefore, even if Ford otherwise had the right to terminate
the dealership agreement for breach of condition, and its assignment clause was not one which
survived the termination, s. 84.1 nonetheless allows the trustee to apply to the Court for permission
to assign the contract so long as the provisions of the statute are met.?®

26 BBB Canada Inc., 2023 ONSC 2308 at para 18 [TAB 9].

27 Bankruptcy and Insolvency Act, RSC 1985, ¢ B-3, s 84.1 [TAB 10].

28 Century Services at para 24 [TAB 1].

29 Ford Motor Company of Canada, Limited v Welcome Ford Sales Ltd., 2011 ABCA 158 [Welcome Ford] at para 30 [TAB

11].
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59. Further, the Alberta Court of Appeal noted that the circumstances in which contracts are not assignable

are narrow:

[52] Parties to a contract cannot insulate it from the effect of s. 84.1 simply by including a
clause describing it as creating “personal” obligations where the contract is, in fact, a commercial
one which could be performed by many others than the contracting parties.

[53] Ford correctly pointed out that s. 84.1(3) does not speak of a personal contract as
being the only type of contract which contains rights and obligations that are not assignable by
their nature. It argued that the above terms of the dealership agreement evidence that it is not
assignable by reason of its nature even if it is not a personal contract.

[54] However, those express provisions — including those which describe it as personal in
nature as well as Ford’s reservation of the right to execute dealership agreements with those
specifically selected and approved by it — are not sufficient to attract the application of s. 84.1(3)
if other circumstances suggest the contrary. Otherwise, s. 84.1(4) would have no meaning, if a
simple contractual provision to the effect that it was not “by reason of its nature” capable of
unilateral assignment would be enough to make that s0.%

60. Courts have approved assignments under section 11.3 of the CCAA even when the proposed purchaser

of the contract was newly incorporated and highly leveraged:

[30] It seems to me that a fundamental condition precedent to requiring a contract counterpart
to be locked into an involuntary assignment post-insolvency is that the court sanctioning the
assignment is able to conclude that the assignee will, in the words of s. 11.3(3)(b) of the CCAA, “be
able to perform the obligations”. This does not imply iron-clad guarantees. It does not give license
to the counterparty to demand the receipt of financial covenants or assurances that it did not
previously enjoy under the contract it originally negotiated with the debtor.

[31] A proposed purchaser starting life with close to 100% leverage gives this judge a
considerable degree of heartburn when it comes to answering the question of whether the assignee
is a person who will be able to perform the obligations. That concern is amplified when one adds
the prospect of landowners being made liable for environmental remediation caused by lessees
and others on their land.*!

61. Parliament made a policy decision that a Court ought to have the discretion to authorize a trustee to assign
(sell) the rights and obligations of a bankrupt under such an agreement notwithstanding objections of the

counter-party.32 The analogous section under section 11.3 of the CCAA provides the same authority.

62. Canvassing the consent of the contracting party is not a prerequisite to the application for approval of an

assignment of an agreement.33

30 Welcome Ford at paras 52-54 [TAB 11].

31 Dundee Oil and Gas Limited (Re), 2018 ONSC 3678 at paras 30-31 [TAB 12].
32 Welcome Ford at para 39 [TAB 11].

33 Welcome Ford at para 66 [TAB 11].
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63. None of the exceptions within section 11.3(2) are applicable to the Assumed Contracts.

64. The factors to be considered under section 11.3(3) all favour assignment of the Assumed Contracts as:

65.

66.

67.

a)

b)

c)

d)

e)

the Monitor is supportive of the assignment of the Assumed Contracts;

the Purchaser is willing and able to perform the obligations of the Assumed Contracts and to the
Applicant’'s knowledge, has an existing MUA with Suncor and is therefore an approved supplier to

Suncor34;

the Assumed Contracts are not personal in nature3®®, and rather are commercial contracts that can be
performed by others with similar experience in the industryss;

the Assumed Contracts are an integral part of the Transaction3” and to the extent they are not included

in the Transaction, the purchase price is reduced pursuant to the APA, reducing value to stakeholders;

in the circumstances where the Applicant is in the process of selling its Property and winding down
most operations, it is appropriate the Assumed Contracts be assigned to a party who is able to perform

the obligations thereunder, and willing to accept the assignment of the Assumed Contracts.

There are no monetary defaults under the Assumed Contracts.38

The factors for the Court to consider in assigning the Assumed Contracts all favour assignment and

therefore, it is submitted that this Court should exercise its discretion under section 11.3 of the CCAA and

confirm the assignment to the Purchaser of the Assumed Contracts.

The Key Employee Retention Plan Adjustment is Appropriate

The Applicant seeks an Order adjusting the KERP. Two employees who would have been entitled to

payments under the KERP left their employment with the Applicant on their own accord. Those potential

payments under the KERP totalled $30,000.3° The Applicant proposes that said amount be paid to Daniel

Klemke, the President and CEO of the Applicant, who played an integral role during the SISP.

34 Jones Affidavit #3 at para 51(b).

35 Welcome Ford at para 55 [TAB 11] citing Black Hawk Mining Inc. v Manitoba (Provincial Assessor), 2002 MBCA 51:
“Agreements are said to be personal in this sense when they are based on confidences, or considerations applicable to
special personal characteristics, and so cannot be usefully performed to or by another.”

36 Welcome Ford at para 50 [TAB 11].

37 Jones Affidavit #3 at para 51(c).

38 Jones Affidavit #3 at para 51(a).

39 Jones Affidavit #3 at paras 60-61.
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As part of the ARIO on January 20, 2025, the KERP was approved. The complete KERP is subject to a

Sealing Order of the Court and will be provided to the Court for consideration of this adjustment.

Courts have the discretion under section 11 of the CCAA to approve a KERP“° and similarly Courts can
use that discretion and amend a KERP if reasonable in the circumstances.*!

Two of the employees that would be entitled to phase one or phase two payments under the KERP have
ceased to be employed by the Applicant of their own accord. The total amount that would otherwise be

payable to those employees is $30,000.

Daniel Klemke, the President and CEO of the Applicant is a beneficiary of the KERP but would not be

receiving any payment unless and until a Plan of Arrangement is made to creditors.

Mr. Klemke has played an integral role in the SISP. In the circumstances of this matter, while the Applicant
has not ruled out anything on a go forward basis, and therefore has not ruled out the prospect of a Plan of

Arrangement, the prospects for a Plan of Arrangement being made are remote.*2

The Applicant proposes that funds which might otherwise be directed to be paid to the two individuals who
have now departed be paid to Mr. Klemke at the same times and on the same basis as those for the
departed employees. Doing so will not impact the overall KERP, nor will payments under the KERP be
greater than initially approved by this Court, and in considering the integral role of Mr. Klemke in the SISP,

the KERP adjustment is reasonable and appropriate in the circumstances.

WEPPA

As part of the ARIO, the Applicant sought, and this Court granted, a declaration under the WEPPA that it,
and its collective former employees, meet the criteria prescribed by section 3.2 of the WEPPA Regulation
and are individuals to whom the WEPPA applies as of the date of the ARIO.43

If the Transaction is approved and the sale closes, there will be a significant further reduction in the

Applicant’s staffing.**

40 U.S. Steel Canada Inc. (Re), 2014 ONSC 6145 [US Steel] at para 27 [TAB 13].
41 Nortel Networks Corporation (Re), 2010 ONSC 1438 at para 28 [TAB 14].

42 Jones Affidavit #3 at para 63.

43 ARIO, para 46.

44 Jones Affidavit #3 at para 55.
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Section 5(5) of WEPPA provides:

(5) On application by any person, a court may, in proceedings under Division | of Part Il of the
Bankruptcy and Insolvency Act or under the Companies’ Creditors Arrangement Act,
determine that the former employer meets the criteria prescribed by regulation.4>

While the WEPPA declaration in the ARIO remains unchanged, to the extent necessary for any clarity,
the Applicant seeks a declaration that the WEPPA continues to apply to all non-union employees
terminated since the ARIO, or who may be terminated after the Transaction closes, as those employees
meet the criteria under WEPPA and the WEPPA Regulation.

Interim Distribution

It is common to proceed with interim distributions in insolvency proceedings.*® In determining whether to

authorize an interim distribution, courts may consider the following factors:

a) whether the security is valid and enforceable;
b) whether the amounts owed to the creditors would exceed the interim distribution;
c) whether the interim distribution would generate interest savings; and

d) whether there would be sufficient remaining liquidity after the interim distribution is made.4’

The Monitor and its counsel are in the process of finalizing their review of the security held by the Syndicate
and the various lessors, and it is expected to have that review completed before the date scheduled for

this Application.

If the Transaction closes, net sale proceeds in excess of $100,000,000 will be received. Neither the
Applicant, nor the Monitor, needs to hold that entire amount. The Applicant proposes, and submits that it
is reasonable in the circumstances, for the Monitor to distribute up to 50% of the net sale proceeds from

the Transaction to those respective creditors whose collateral is sold as part of the Transaction.

Cost allocations amongst various Property and creditors can be completed prior to final distributions.
Distributing 50% of the net sale proceeds will pay down a portion of the indebtedness owing by the

Applicant and result in interest savings.

45 Wage Earner Protection Program Act, SC 2005, ¢ 47, s 1, s 5(5) [TAB 15].
46 Re AbitibiBowater Inc, 2009 QCCS 6461 [AbitibiBowater] at para 71 [TAB 16].
47 AbitibiBowater at para 75 [TAB 16].
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Sealing Order

On an application to temporarily seal a court file, or a portion of it, this Honourable Court has broad
discretion and may make a direction on any matter that the circumstances require, and it may grant the

Order notwithstanding the provisions of Division 4 of Part 6 of the Alberta Rules of Court.*®

Temporary sealing orders should be granted when:

a) an Order is needed to prevent serious risk to an important interest because reasonable alternative

measures will not prevent the risk; and

b) the salutary effects of the Order outweigh its deleterious effects, including the effects on the right to

free expression, which includes public interest in open and accessible court proceedings.*°

More recently, the Supreme Court of Canada in Sherman Estate v Donovan, restated the test upon which
an applicant must satisfy in asking a court to exercise discretion in a way that limits the open court
presumption. An applicant must demonstrate (a) court openness poses a serious risk to an important
public interest, (b) the order sought is necessary to prevent this serious risk to the identified interest
because reasonably alternative measures will not prevent this risk, and (c) as a matter of proportionality,

the benefits of the order outweigh its negative effects.5°

The Applicant seeks the Sealing Order with respect to the Fifth Confidential Affidavit until December 31,
2025 (or further Order of this Court) and the Monitor Appendices, which contains detailed pricing and

valuation information regarding the Property, and the Assumed Contracts.

The information within the Fifth Confidential Affidavit and Monitor Appendices is sensitive as it contains
detailed pricing and valuation information regarding the Property and the Assumed Contracts. Fully
disclosing that information on the public record prior to a transaction for the sale of the Property being
completed could adversely affect future marketing and sale of the Property, if the Transaction for which

approval is currently sought does not close.

Sealing the Fifth Confidential Affidavit and Monitor Appendices is the least restrictive method available to

prevent the dissemination of the confidential information. The purpose of the sealing order, being to

48 Alberta Rules of Court, Alta Reg 124-2010, Division 4 of Part 6.
49 Sjerra Club of Canada v Canada (Minister of Finance), 2002 SCC 41 at para 45 [TAB 17].
50 Sherman Estate v Donovan, 2021 SCC 25 at para 38 [TAB 18].
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protect sensitive valuation information, far outweigh the deleterious effects of restricting the accessibility

of Court proceedings. It is also a temporary measure.

88. The Applicant submits that the Sealing Order is appropriate in the circumstances and ought to be granted.

V. CONCLUSIONS AND RELIEF SOUGHT

89. The relief sought by the Applicant is just and appropriate, and consistent with the objectives of the CCAA:

a)

b)

c)

d)

The SISP was conducted by the Sales Agent, with Monitor oversight, in accordance with the Order —
Approve SISP, the market for the Property was fully tested and approving the Transaction is
appropriate and reasonable after consideration of the Soundair factors and all factors under sections
36(3) of the CCAA,;

assignment of the Assumed Contracts is appropriate and reasonable, the Purchaser is capable of
performing the Assumed Contracts and the Court has the authority under section 11.3 of CCAA to

order the assignment;

the KERP adjustment does not alter the total payable under the previously approved KERP, the
WEPPA declaration is a restatement of the WEPPA declaration this Court granted within the ARIO
with the confirmation that said declaration continues to apply to future employees, and an Interim

Distribution of 50% of net sale proceeds of the Transaction is reasonable in the circumstances; and

the Sealing Order is a temporary remedy to seal currently commercially sensitive property valuation

information.

90. In all the circumstances this Application ought to be allowed.

DATED this 7t day of April, 2025.

DUNCAN CRAIG LLP
Per:

L

Darren R. Bieganek, KC/ Zachary Soprovich
Counsel for the Applicant, KMC Mining Corporation
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