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Cuse Name:
Canwest Global Communications (Re)

IN THE MATTER OF Section 11 of the Companies' Creditors
Arrangement Act, R.S.C, 1985, ¢, C-36, as amended
AND IN THE MATTER OF a plan of compromise or arrangement of
Canwest Global Communications and the other applicants

[2010] G.J, No. 3233
2010 ONSC 4209
70 C.B.R. (5th) [

2010 CarswellOnt 5510

Court File No. CV-09-8396-00CL

Ontario Superior Court of Justice
Commercial List

S.E. Pepall J.
Oraljudgmeht: July 28, 2010,
(39 paras.)

Bemkruptcy and insolvency law -- Companies' Creditors Arrangement Act (CCAA) matters -- Com-
promises and arrangements -- Sanction by court -- Application by CMI Entities for approval of plan
allowed - Plan contemplated acquisition of Canwest television interests by Shaw subsidiary with
proceeds used fo satisfy claims of senior subordinated noteholders and additional payment to Mon-
itor to satisfy claims of other affected creditors -- Plan contemplated delisting and extinguishment
of equity compensation plans and related options or equity-based awards - Creditor support for
plan was overwhelming -- Plan reflected seitlement with existing shareholders -- Plan was fair and
reasonable, met statutory requirements and was in public interest -- Plan emergence agreement
outlining implementation was also approved -- Companies' Credilors Arrangement Act, s. 6.

Statutes, Regulations and Rules Cited:

Canada Business Corporations Act, R.S.C. 1985, ¢. C-44, 5. 173, 5. 173(1)(e), 5. 173(1)(h), s. 191, s,
191(1)(c), s. 191(2)

Companies' Creditors Arrangement Act, R.S.C, 1985, ¢. C-36, 8.2, 5. 6, 5. 6(1), 5. 6(2), 5. 6(3), s.
6(5), 5. 6(6), 5. 6(8),s. 11, 5. 36



Counsel:

Lyndon Barnes, Jeremy Dacks and Shawn Irving, for the CMI Entities,

David Byers and Marie Konyukhova, for the Monitor.

Robin B. Schwill and Vince Mercier, for Shaw Communications Inc.

Derek Bell, for the Canwest Sharcholders Group (the "Existing Shareholders™),
Mario Forte, for the Special Committee of the Board of Directors.

Robert Chadwick and Logan Willis, for the Ad Hoc Committee of Noteholders.
Amanda Darrach, for Canwest Retirees.

Peter Osborne, for Management Dircctors,

Steven Wetsz, for CIBC Asset-Based Lending Inc.

REASONS FOR DECISION

1 S.E. PEPALL J. (orally):-- This is the culmination of the Companies’ Creditors Arrange-
meni Act' restructuring of the CM1 Entities. The proceeding started in court on October 6, 2009, ex-
perienced numerous peaks and valleys, and now has resulted in a request for an order sanctioning a
plan of compromise, arrangement and reorganization (the "Plan"). It has been a short road in rela-
tive terms but not without its challenges and idiosyncrasies, To complicate matters, this restructur-
ing was hot on the heels of the amendments to the CCAA that were introduced on September 18,
2009. Nonetheless, the CMI Entities have now successfully concluded a Plan for which they seek a
sanction order, They also request an order approving the Plan Emergence Agreement, and other re-
lated relief, Lastly, they seek a post-filing claims procedure order.

2 The details of this restructuring have been outlined in numerous previous decisions rendered
by me and I do not propose to repeat all of them,

The Plan and its Implementation

3 The basis for the Plan is the amended Shaw transaction. It will see a wholly owned subsidiary
of Shaw Communications Inc. ("Shaw") acquire all of the interests in the free-to-air television sta-
tions and subscription-based specialty television channels currently owned by Canwest Television
Iimited Partnership ("CTLP") and its subsidiarics and all of the interests in the specialty television
stations currently owned by CW Investments and its subsidiaries, as well as certain other assets of
the CMI Entities. Shaw will pay to CMI US $440 million in cash to be used by CMI to satisfy the
claims of the 8% Senior Subordinated Noteholders (the "Noteholders") against the CMI Entities, In
the event that the implementation of the Plan occurs after September 30, 2010, an additional cash
amount of US $2.9 miliion per month will be paid to CMI by Shaw and allocated by CMI to the
Noteholders. An additional $38 million will be paid by Shaw to the Monitor at the direction of CM]
to be used to satisfy the claims of the Affected Creditors (as that term is defined in the Plan) other
than the Noteholders, subject to a pro rata increase in that cash amount for certain restructuring pe-
riod claims in certain circumstances.



4 In accordance with the Mceting Order, the Plan separates Affected Creditors into two classes
for voting purposes:

{a)  the Noteholders; and
(b)  the Ordinary Creditors. Convenience Class Creditors are deemed to be in, and to
vote as, members of the Ordinary Creditors’ Class.

5 The Plan divides the Ordinary Creditors' pool into two sub-pools, namely the Ordinary CTLP
Creditors’ Sub-pool and the Ordinary CMI Creditors' Sub-pool. The former comprises two-thirds of
the value and is for claims against the CTLP Plan Entities and the latter reflects one-third of the
value and is used to satisfy claims against Plan Entities other than the CTLP Plan Entities. In its
16th Report, the Monitor performed an analysis of the relative value of the assets of the CMI Plan
Entities and the CTLP Pian Entities and the possible recoveries on a going concern liquidation and
based on that analysis, concluded that it was fair and reasonable that Affected Creditors of the
CTLP Plan Entities share pro rata in two-thirds of the Ordinary Creditors' pool and Affected Credi-
tors of the Plan Lintities other than the CTLP Plan Entities share pro rata in one-third of the Ordi-
nary Creditors' pool.

6 It is contemplated that the Plan will be implemented by no later than September 30, 2010,

7 The Existing Sharcholders will not be entitled to any distributions under the Plan or other
compensation from the CMI Entities on account of their equity interests in Canwest Global. All eq-
uity compensation plans of Canwest Global will be extinguished and any outstanding options, re-
stricted share units and other equity-based awards outstanding thereunder will be terminated and
cancelled and the participants therein shall not be entitled to any distributions under the Plan,

8 On a distribution date to be determined by the Monitor following the Plan implementation
date, all Affected Creditors with proven distribution claims against the Plan Entities will receive
distributions from cash received by CMI (or the Monitor at CMI's direction) from Shaw, the Plan
Sponsor, in accordance with the Plan, The directors and officers of the remaining CMI Entities and
other subsidiaries of Canwest Global wili resign on or about the Plan implementation date,

9 Following the implementation of the Plan, CTLP and CW Investments will be indirect,
wholly-owned subsidiaries of Shaw, and the multiple voting shares, subordinate voting shares and
non-voting shares of Canwest Global will be delisted from the TSX Venture Exchange. It is antici-
pated that the remaining CMI Entities and certain other subsidiaries of Canwest Global will be lig-
uidated, wound-up, dissolved, placed into bankruptcy or otherwise abandoned.

10 In furtherance of the Minutes of Settlement that were entered into with the Existing Share-
holders, the articles of Canwest Global will be amended under section 191 of the CBCA to facilitate
the settlement. In particular, Canwest Global will reorganize the authorized capital of Canwest
Global into (a) an unlimited number of new multiple voting shares, new subordinated voting shares
and new non-~voting shares; and (b) an unlimited number of new non-voting preferred shares. The
terms of the new non-voting preferred shares will provide for the mandatory transfer of the new
preferred shares held by the Existing Shareholders to a designated entity afliliated with Shaw for an
aggregate amount of $11 million to be paid upon delivery by Canwest Global of the transfer notice
to the transfer agent, Following delivery of the transfer notice, the Shaw designated entity will do-
nate and surrender the new preferred shares acquired by it to Canwest Global for cancellation,



11 Canwest Global, CMI, CTLP, New Canwest, Shaw, 7316712 and the Monitor entered into
the Plan Emergence Agreement dated June 25, 2010 detailing certain steps that will be taken before,
upon and after the implementation of the plan. These steps primarily relate to the funding of various
costs that are payable by the CMI Entities on emergence from the CCAA proceeding. This includes
payments that will be made or may be made by the Monitor to satisfy post-filing amounts owing by
the CMI Entities. The schedule of costs has not yet been finalized.

Creditor Meetings

12 Creditor meetings were held on July 19, 2010 in Toronto, Ontario. Support for the Plan was
overwhelming. 100% in number representing 100% in value of the beneficial owners of the 8%
senior subordinated notes who provided instructions for voting at the Noteholder meeting approved

the resolution. Beneficial Noteholders holding approximately 95% of the principal amount of the
outstanding notes validly voted at the Noteholder meeting.

13 The Ordinary Creditors with proven voting claims who submitted voting instructions in
person or by proxy represented approximately 83% of their number and 92% of the value of such
claims. In excess of 99% in number representing in excess of 99% in value of the Ordinary Credi-
tors holding proven voting claims that were present in person or by proxy at the meeting voted or
were deemed to vote m favour of the resoiution,

Sanction Test
14 Section 6(1) of the CCAA provides that the court has discretion to sanction a plan of com-

promise or arrangement if it has achieved the requisite double majority vote. The eriteria that a
debtor company must satisly in seeking the court's approval are:

(a) therc must be strict compliance with all statutory requirements;

(b)  all material filed and procedures carried out must be examined to deter-
mine if anything has been done or purported to be done which is not au-
thorized by the CCAA,; and

(¢)  the Plan must be fair and rcasonable.

See Re: Canadian Airlines Corp.?

(a)  Statulory Requirements

15 [ am satisfied that all statutory requirements have been met, I already determined that the
Applicants qualified as debtor compantes under section 2 of the CCAA and that they had total
claims against them exceeding $5 million. The notice of meeting was sent in accordance with the
Meeting Order. Similarly, the classification of Affected Creditors for voting purposes was ad-
dressed in the Meeting Order which was unopposed and not appealed. The meetings were both
properly constituted and voting in cach was properly carried out. Clearly the Plan was approved by
the requisite majorities.

16 Section 6(3), 6(5) and 6(6) of the CCAA provide that the court may not sanction a plan un-
less the plan contains certain specified provisions concerning crown claims, employee claims and
pension claims. Section 4.6 of Plan provides that the claims listed in paragraph (1) of the definition
of "Unaffected Claims" shall be paid in full from a fund known as the Plan Implementation Fund
within six months of the sanction order. The Fund consists of cash, certain other assets and further




contributions from Shaw. Paragraph (1) of the definition of "Unaffected Claims" includes any
Claims in respect of any payments referred to in section 6(3), 6(5) and 6(6) of the CCAA. T am sat-
isfied that these provisions of section 6 of the CCAA have been satistied.

(b)  Unauthorized Steps

17 in considering whether any unauthorized steps have been taken by a debtor company, it has
been held that in making such a determination, the court should rely on the parties and their stake-
holders and the reports of the Monitor: Re Canadian Airlines®.

18 The CMI Entities have regularly filed affidavits addressing key developments in this re-
structuring. In addition, the Monitor has provided regular reports (17 at last count) and has opined
that the CMI Entities have acted and continue to act in good faith and with due diligence and have
not breached any requirements under the CCAA or any order of this court, If it was not obvious
from the hearing on Junc 23, 2010, it should be stressed that there is no payment of any equity claim
pursuant to section 6(8) of the CCAA. As noted by the Monitor in its 16th Report, settlement with
the lixisting Shareholders did not and does not in any way impact the anticipated recovery to the
Affected Creditors of the CMI Entities. [ndeed 1 referenced the inapplicability of section 6(8) of the
CCAA in my Reasons of June 23, 2010. The second criterion relating to unauthorized steps has
been met,

(c}  Fair and Reasonable

19 The third criterion to consider is the requirement to demonstrate that a plan is fair and rea-
sonable. As Paperny J. (as she then was) stated in Re Canadian Airlines:

The court's rolc on a sanction hearing is to consider whether the plan fairly bal-
ances the interests of all stakeholders. Faced with an insolvent organization, its
role is to look forward and ask; does this plan represent a fair and reasonable
compromise that will permit a viable commercial entity to emerge? It is also an
exercise in assessing current reality by comparing available commercial alterna-
ttves to what is offered in the proposed plan.’

20 My discretion should be informed by the objectives of the CCAA, namely to facilitate the
reorganization of a debtor company for the benefit of the companys, its creditors, sharcholders, em-
ployees and in many instances, a much broader constituency of affected persons,

21 In assessing whether a proposed plan is fair and reasonable, considerations include the fol-
lowing:

(a)  whether the claims were properly classified and whether the requisite ma-
jority of creditors approved the plan;

(b)  what creditors would have received on bankruptcy or liquidation as com-
pared to the plan;

(c) alternatives available to the plan and bankruptey,

(d)  oppression of the rights of creditors;

(¢) unfairness to shareholders; and

(fy  the public interest.




22 | have already addressed the issue of classification and the vote. Obviously there is an une-
qual distribution amongst the creditors of the CMI Entities. Distribution to the Noteholders is ex-
pected to result in recovery of principal, pre-filing interest and a portion of post-filing accrued and
default interest. The range of recoveries for Ordinary Creditors is much less. The recovery of the
Notcholders is substantially more attractive than that of Ordinary Creditors. This is not unheard of.
In Re Armbro Enterprises Inc.® Blair J. (as he then was) approved a plan which included an uneven
allocation in favour of a single major creditor, the Royal Bank, over the objection of other creditors.
Biair J. wrote:

"I am not persuaded that there s a sufficient tilt in the allocation of these new
common shares in favour of RBC to justify the court in interfering with the busi-
ness decision made by the creditor class in approving the proposcd Plan, as they
have done. RBC's cooperation is a sine qua non for the Plan, or any Plan, to work
and it is the only creditor continuing to advance funds to the applicants to finance
the proposed re-organization."

23 Similarly, in Re: Uniforét Inc.” a plan provided for payment in full to an unsecured creditor.
This treatment was much more generous than that received by other creditors. There, the Québec
Superior Court sanctioned the plan and noted that a plan can be more generous to some creditors
and still fair to all creditors. The creditor in question had stepped into the breach on several occa-
sions to keep the company afloat in the four years preccding the filing of the plan and the court was
of the view that the conduct merited special treatment. See also Romaine J.'s orders dated October
26, 2009 in SemCanada Crude Company et al.

24 [ am prepared to accept that the recovery for the Noteholders is fair and reasonable in the
circumstances. The size of the Noteholder debt was substantial. CMI's obligations under the notes
were guaranteed by several of the CMI Entities. No issuc has been taken with the guarantees, As
stated before and as obscrved by the Monitor, the Noteholders held a blocking position in any re-
structuring. IFurthermore, the liquidity and continued support provided by the Ad Hoe Committee
both prior to and during these proceedings gave the CMI Entities the opportunity to pursue a going
concern resiructuring of their businesses. A description of the role of the Noteholders is found in
Mr. Strike's affidavit sworn July 20, 2010, filed on this motion,

25 Turning to alternatives, the CMI Entities have been exploring strategic alternatives since
February, 2009. Between November, 2009 and February, 2010, RBC Capital Markets conducted the
cquity investment solicitation process of which I have already commented. While there is always a
theoretical possibility that a more advantageous plan could be developed than the Plan proposed, the
Monitor has concluded that there is no reason to beticve that restarting the equity investment solici-
tation process or marketing 100% of the CMI Entities assets would result in a better or equally de-
sirable outcome. Furthermore, restarting the process could lead to operational difficulties including
issues relating to the CMI Entities' large studio suppliers and advertisers. The Monitor has also con-
firmed that it is unlikely that the recovery for a going concern liquidation sale of the assets of the
CMI Entities would result in greater recovery to the creditors of the CMI Entities, T am not satisfied
that there is any other alternative transaction that would provide greater recovery than the recoveries
contemplated in the Plan. Additionally, I am not persuaded that there is any oppression of creditor
rights or unfairness to sharcholders.



26 The last consideration I wish to address is the public interest. If the Plan is implemented, the
CMI Entitics will have achieved a going concern outcome for the business of the CTLP Plan Enti-
ties that fully and finally deals with the Goldman Sachs Parties, the Shareholders Agreement and
the defaulted 8% senior subordinated notes. It will ensure the continuation of employment for sub-
stantially all of the employees of the Plan Entities and will provide stability for the CMI Entities,
pensioners, suppliers, customers and other stakeholders. In addition, the Plan will maintain for the
general public broad access to and choice of news, public and other information and entertainment
programming. Broadcasting of news, public and entertainment programming is an important public
service, and the bankruptey and liquidation of the CMI Entitics would have a negative impact on the
Canadian public.

27 I should also mention section 36 of the CCAA which was added by the recent amendments
to the Act which came into force on September 18, 2009, This section provides that a debtor com-
pany may not sell or otherwise dispose of assets outside the ordinary course of business unless au-
thorized to do so by a court. The section goes on to address factors a court is to consider, In my
view, scction 36 does not apply to transfers contemplated by a Plan, These transfers are merely
steps that are required to implement the Plan and to facilitate the restructuring of the Plan Entities'
businesses. Furthermore, as the CMI Entities are seeking approval of the Plan itself] there is no risk
of any abuse. There is a further safeguard in that the Plan including the asset transfers contemplated
therein has been voted on and approved by Affected Creditors.

28 The Plan does include broad releases including some third party releases. In Mefcalfe v,
Mansfield Alternative Investments I Corp.*, the Ontario Court of Appeal held that the CCAA court
has jurisdiction o approve a plan of compromise or arrangement that includes third party releases.
The Metcalfe case was extraordinary and exceptional in nature, It responded to dire circumstances
and had a plan that included releases that were fundamental to the restructuring. The Court held that
the releases in guestion had to be justified as part of the compromise or arrangement between the
debtor and its creditors. There must be a reasonable connection between the third party claim being
compromised in the plan and the restructuring achieved by the plan to warrant inclusion of the third
party release in the plan,

29 In the Meicalfe decision, Blair J.A. discussed in detail the issue of releases of third parties. I
do not propose to revisit this issue, save and except to stress that in my view, third party releases
should be the exception and should not be requested or granted as a matter of course.

30 In this case, the releases are broad and extend to include the Noteholders, the Ad Hoe Com-
mittee and others. Fraud, wilful misconduct and gross negligence are excluded. I have already ad-
dressed, on numerous occasions, the role of the Noteholders and the Ad Hoe Committee, I am satis-
fied that the CM1I Entities would not have been able to restructure without materially addressing the
notes and developing a plan satisfactory to the Ad Hoc Committee and the Noteholders, The release
of claims is rationally connected to the overall purpose of the Plan and full disclosure of the releases
was made in the Plan, the information circular, the motion material served in connection with the
Meeting Order and on this motion. No one has appeared to oppose the sanction of the Plan that
contains these releases and they are considered by the Monitor to be fair and reasonable. Under the
circumstances, I am prepared to sanction the Plan containing these releases.

31 Lastly, the Monitor is of the view that the Plan is advantageous to Affected Creditors, is fair
and reasonable and recommends its sanction, The board, the senior management of the CMI Enti-



ties, the Ad Hoc Committee, and the CMI CRA all support sanction of the Plan as do all those ap-
pearing today.

32 In my view, the Plan is fair and reasonable and I am granting the sanction order requested.’

33 The Applicants also seck approval of the Plan Ii'mergence Agreement. The Plan Emergence
Agreement outlines steps that will be taken prior to, upon, or following implementation of the Plan
and is a necessary corollary of the Plan. It does not confiscate the rights of any creditors and is nec-
cssarily incidental to the Plan. I have the jurisdiction to approve such an agreement: Re Air Canada®
and Re Calpine Canada Energy Lrd " | am satisfied that the agreement is fair and reasonable and
should be approved.

34 It is proposed that on the Plan implementation date the articles of Canwest Global will be
amended to facilitate the settlement reached with the Existing Sharcholders. Section 191 of the
CBCA permits the court to order necessary amendments to the articles of a corporation without
shareholder approval or a dissent right. In particular, section 191(1){¢) provides that reorganization
means a court order made under any other Act of Parliament that affects the rights among the cor-
poration, its shareholders and creditors, The CCAA is such an Act: Beatrice Foods v. Merrill Lynch
Capital Partners Inc.” and Re Laidlaw Inc?. Pursuant to section 191(2), if a corporation is subject to
a subsection (1) order, its articles may be amended to effect any change that might lawfully be made
by an amendment under section 173. Section 173(1){(c) and (h} of the CBCA provides that:

(1) Subject to sections 176 and 177, the articles of a corporation may by special res-
olution be amended to

(¢)  crecatc new classes of shares;

(h)  change the shares of any class or series, whether issucd or unissued, into a
different number of shares of the same c¢lass or series or into the same or a
different number of shares of other classes or series.

35 Section 6(2) of the CCAA provides that if a court sanctions a compromise or arrangement, it
may order that the debtor's constating instrument be amended in accordance with the compromise or
arrangement to reflect any change that may lawfully be made under federal or provincial law.

36 In exercising its discretion to approve a reorganization under section 191 of the CBCA, the
court must be satisfied that: (a) there has been compliance with all statutory requirements; (b) the
debtor company is acting in good faith; and (c) the capital restructuring is fair and reasonable: Re: A
& M Cookie Co. Canada® and Mei Computer Technology Group Inc,” '

37 1 am satisfied that the statutory requirements have been met as the contemplated reorganiza-
tion falls within the conditions provided for in sections 191 and 173 of the CBCA. T am also satis-
fied that Canwest Global and the other CMI Entities were acting in good faith in attempting to re-
solve the Existing Shareholder dispute. Furthermore, the reorganization is a necessary step in the
implementation of the Plan in that it facilitates agreement reached on June 23, 2010 with the Exist-
ing Shareholders. In my view, the reorganization is fair and reasonable and was a vital step in ad-
dressing a significant impediment to a satisfactory resolution of outstanding issues.

38 A post-filing claims procedure order is also sought. The procedure is designed to solicit,
identify and quantify post-filing claims. The Monitor who participated in the negotiation of the
proposed order is satisfied that its terms are fair and reasonable as am I,




39 In closing, I would like to say that generally speaking, the quality of oral argument and the
materials filed in this CCAA proceeding has been very high throughout. T would like to express my
appreciation to all counsel and the Monitor in that regard. The sanction order and the post-filing
claims procedure order are granted.

S.IZ. PEPALL I,
cp/e/qlafr/qlmxi/gljxr/glcas/qliyw

1 R.8.C. 1985, ¢. C-36 as amended.

2 2000 ABQB 442 at para. 60, leave to appeal denied 2000 ABCA 238, aff'd 2001 ABCA 9,
leave to appeal to S.C.C. refused July 12, 2001, {2001] S.C.C.A. No 60.

3 Ibid,at para. 64 citing Olympia and York Developments Lid. v. Royal Trust Co. [1993] O.J.
No. 545 (Gen. Div.) and Re: Cadillac Fairview Inc. [1995] O.J. No. 274 (Gen. Div.).

4 Tbid, at para. 3.

5(1993), 22 C.B.R. (3rd) 80 (Ont, Gen. Div,).
6 [bid, at para. 6.

7 (2003), 43 C.B.R. (4th) 254 (QUIL. S.C.).

8 (2008), 92 O.R. (3rd) 513 (C.A).

9 The Sanction Order is extraordinarily long and in large measure repeats the Plan provisions,
In future, counsel should attempt to simplify and shorten these sorts of orders.

10 (2004), 47 C.B.R. (4th) 169 (Ont. 8.C.J.).
11 (2007), 35 C.B.R. (5th) 1.

12 (1996), 43 CBR (4th) 10.

13 (2003), 39 CBR (4th) 239.

14 [2009] O.J, No, 2427 (S.C.1.) at para. &/

15 [2005] Q.J. No. 22993 at para. 9.
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Cuase Name:
AbitibiBowater inc. (Arrangement relatif &)

IN THE MATTER OF THE PLAN OF COMPROMISE OR ARRANGEMENT OF:
ABITIBIBOWATER INC., ABITIBI-CONSOLIDATED INC., BOWATER
CANADIAN HOLDINGS INC. and THE OTHER PETITIONERS LISTED ON
SCHEDULES "A", "B" AND "C", Debtors
And
ERNST & YOUNG INC., Monitor

[2010] Q.J. No. 9504
2010 QCCS 4450
72 C.B.R, (5th) 80
2010 CarswellQue 10118
EYB 2010-179705
No.: 500-11-036133-094
Quebec Superior Court
District of Montreal
The Honourable Clément Gascon, J.S.C.

Heard: September 20 and 21, 2010.
Judgment: September 23, 2010.

(131 paras.}

Corporation law - Corporations - Shareholders -- Meeting -- Vote -- Majority -- Rights and pow-
ers -~ Plan of arrangement -- Procedure -- Arrangement or compromise -- Jurisdiction -- Superin-
iending and reforming powers of the Superior Court -- The majorities in favor of the plan, both in
number and in value, are very high and ithis indicates a significant and very sirong support of the
plan by the affected unsecured creditors of Abitibi -- The plan represents a truly successful com-
promise and restructuring, fully in line with the objectives of the CCAA - The economic and busi-
ness interests of those directly concerned with the end resull have spoken vigorously pursuant to a
well-conducted demaocratic process -- Motion to sanction the plan of arrangement granted.



Abitibibowater Ine,, Abitibi-Consolidated Inc., Bowater Canadian Holdings Inc. and the other peti-
tioners (Abitibi) seck the sanction and the approval of the plan of arrangement - In May 2010, Ab-
itibi filed its plan of reorganization and compromise (plan) in the restructuring process of its debt --
This plan provided for the payment in full, on the Implementation Date and consummation of the
U.S. Plan, of all of Abitibi's and J.S. Debtors’ secured debt obligations -- As for their unsecured
debt obligations, save for few exceptions, the plan contemplated their conversion to equity of the
post emergence reorganized Abitibi -- The basic structure of the plan included the possibility of
smaller unsecured creditors receiving a cash distribution of 50 per cent of the face amount of their
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REASONS FOR JUDGMENT ON SANCTION ORDER (#733)
INTRODUCTION
1 [1] This judgment deals with the sanction and approval of a plan of arrangement under the
CCAA'. The sole issue to resolve is the fair and reasonable character of the plan. While the debtor
company, the monitor and an overwhelming majority of stakeholders strongly support this sanction

and approval, three dissenting voices raise limited objections, The Court provides these reasons in
support of the Sanction Order it considers appropriate and justified to issue under the circumstances.

THE RELEVANT BACKGROUND
2 [2] On April 17, 2009, the Court issued an Initial Order pursuant to the CCAA with respect to

the Abitibi Petitioners (listed in Schedule A), the Bowater Pctitioners (listed in Schedule B) and the
Partnerships (listed in Schedute C).

3 [3] On the day before, April 16, 2009, AbitibiBowater Inc., Bowater Inc, and certain of their
U.S. and Canadian Subsidiaries (the "U.S. Debtors™) had, similarly, filed Voluntary Petitions for
Relief under Chapter 11 of the U.S. Bankruptey Code.

4 [4] Since the Initial Order, the Abitibi Petitioners, the Bowater Petitioners and the Partner-
ships (collectively, "Abitibi") have, under the protection of the Court, undertaken a huge and com-
plex restructuring of their insolvent business.



5 {5] The restructuring of Abitibi's imposing debt of several billion dollars was a cross-border
undertaking that affected tens of thousands of stakeholders, from employees, pensioners, suppliers,
unions, creditors and lenders to government authorities,

6 [6] The process has required huge efforts on the part of many, including important sacrifices
from most of the stakeholders involved. To name just a few, these restructuring efforts have in-
cluded the closure of certain facilities, the sale of assets, contracts repudiations, the renegotiation of
collective agreements and several costs saving initiatives’,

7 [7] In a span of less than 18 months, more than 740 entries have been docketed in the Court
record that now comprises in excess of 12 boxes of documents. The Court has, so far, rendered over
100 different judgments and orders. The Stay Period has been extended seven times. It presently
expires on September 30, 2010,

8 [8] Abitibi is now nearing emergence from this CCAA restructuring process.

9 [9] In May 2010, after an extensive review of the available alternatives, and pursuant to
lengthy negotiations and eonsultations with creditors' groups, regulators and stalkeholders, Abitibi
filed its Plan of Reorganization and Compromise in the CCAA restructuring process (the "CCAA
Plan™). A joint Plan of Reorganization was also filed at the same time in the U.S. Bankruptey Court
process (the "U.S, Plan"),

10 [10} In essence, the Plans provided for the payment in full, on the Implementation Date and
consummation of the U.S. Plan, of all of Abitibi's and U.S. Debtors' secured debt obligations.

11 [11] As for their unsecured debt obligations, save for few exceptions, the Plans contemplat-
ed their conversion to equity of the post emergence reorganized Abitibi, If the Plans are imple-
mented, the net value would likely translate into a recovery under the CCAA4 Plan corresponding to
the following approximate rates for the various Affected Unsecured Creditors Classes:

(a)  3.4% for the ACI Affected Unsecured Creditor Class;

(by  17.1% for the ACCC Affected Unsecured Creditor Class;

(c) 4.2% for the Saguenay Forest Products Affected Unsecured Creditor Class;
(d)  36.5% for the BCFPI Affected Unsecured Creditor Class;

(e) 20.8% for the Bowater Maritimes Affected Unsecured Creditor Class; and
()  43% for the ACNSI Affected Unsecured Creditor Class.

12 [12] With respect to the remaining Petitioners, the illustrative recoveries under the CCAA
Plan would be nil, as these entities have nominal assets.

13 [13] As an alternative to this debt to equity swap, the basic structure of the CCAA Plan in-
cluded as well the possibility of smaller unsccured creditors receiving a cash distribution of 50% of
the face amount of their Proven Claim if such was less than $6,073, or if they opted to reduce their
claim to that amount.

14 [14] In short, the purpose of the CCAA Plan was to provide for a coordinated restructuring
and compromise of Abitibi's debt obligations, while at the same time reorganizing and simplifying
its corporate and capital structure.

15 [15] On September 14, 2010, Abitibi's Creditors’ Meeting to vote on the CCAA4 Plan was
convened, held and conducted. The resolution approving the CCA4 Plan was overwhelmingly ap-



proved by the Affected Unsecured Creditors of Abitibi, save for the Creditors of one the twenty
Classes involved, namely, the BCFC Affected Unsecured Creditors Class,

16 |16] Majorities well in excess of the statutorily required simple majority in number and
two-third majority in value of the Affected Unsecured Claims held by the Affected Unsecured
Creditors were attained. On a combined basis, the percentages were 97.07% in number and 93.47%
in value,

17 [17] Of the 5,793 votes cast by creditors holding claims totalling some 8,9 billion dollars,
over 8,3 billion dollars worth of claims voted in favour of approving the CCAA Plan.

THE MOTION' AT ISSUE

18 [18] Today, as required by Section 6 of the CCAA4, the Court is asked to sanction and ap-
prove the CCAA Plan. The effect of the Court's approval is to bind Abitibi and its Affected Unse-
cured Creditors to the terms of the CCAA Plan.

19 [19] The exercise of the Court's authority to sanction a compromise or arrangement under
the CCAA is a matter of judicial discretion. In that exercise, the general requirements to be met are
well established. In summary, before doing so, the Court must be satisfied that*

a)  There has been strict compliance with all statutory requirements;

b)  Nothing has been done or purported to be done that was not authorized by
the CCAA; and

¢)  'The Plan is fair and reasonable,

20 [20] Only the third condition is truly at stake here. Despite Abitibi's creditors' huge support
of the fairness and the reasonableness of the CCAA Plan, some dissenting voices have raised objec-
tions.

21 [21] They include:

a)  The BCFC Notcholders' Objection;
b)  The Contestations of the Provinces of Ontario and British Columbia; and
c) The Contestation of NPower Cogen Limited.

22 |22] For the reasons that follow, the Court is satisfied that the CCAA4 Plan is fair and rea-
sonable, The Contestations of the Provinces of Ontario and British Columbia and of NPower Cogen
Limited have now been satisfactorily resolved by adding to the Sanction Order sought limited
"carve-out" provisions in that regard. As for the only other objection that remains, namely that of
some of the BCFC Noteholders, the Court considers that it should be discarded.

23 [23] It is thus appropriate to immediately approve the CCAA Plan and issue the Sanction
Order sought, albeit with some minor modifications to the wording of specific conclusions that the
Court deems necessary.

24 [24] In the Court's view, it is important to allow Abitibi to move forthwith towards emer-
gence from the CCAA restructuring process it undertook eighteen month ago.

25 [25] No one seriously disputes that there 1s risk associated with delaying the sanction of the
C'CAA Plan. This risk includes the fact that part of the exit financing sought by Abitibi is dependent
upon the capital markets being receptive to the high yield notes or term debt being offered, in a



context where such markets are volatile. There is, undoubtedly, continving uncertainty with respect
to the strength of the economic recovery and the effect this could have on the financial markets.

26 [26] Moreover, there are numerous arrangements that Abitibi and their key stakeholders
have agreed to or are in the process of settling that are key to the successful implementation of the
CCAA Plan, including collective bargaining agreements with employees and pension funding ar-
rangements with regulators. Any undue delay with implementation of the CCA44 Plan increases the
risk that these arrangements may require alterations or amendments.

27 [27] Finally, at hearing, Mr. Robertson, the Chief Restructuring Officer, testified that the
monthly cost of any delay in Abitibi's emergence {rom this CCAA process is the neighbourhood of
30 million dollars. That includes the direct professional costs and financing costs of the restructur-
ing itself, as well as the savings that the labour cost reductions and the exit financing negotiated by
Abitibi will generate as of the ITmplementation Date.

28 [281 The Court cannot ignore this reality in dealing rapidly with the objections raised to the
sanction and approval of the CCAA4 Plan.

ANALYSIS
1. The Court's approval of the CCAA Plan

29 [29] As already indicated, the first and second general requirements set out previously deal-
ing with the statutory requirements and the absence of unauthorized conduct are not at issue.

30 [30] On the one hand, the Monitor has reached the conclusion that Abitibi is and has been in
strict compliance with all statutory requirements. Nobody suggests that this is not the case.

31 [31] On the other hand, all materials filed and procedures taken by Abitibi were authorized
by the CCAA and the orders of this Court. The numerous reports of the Monitor (well over sixty to
datc) make no reference to any act or conduct by Abitibi that was not authorized by the CCAA; ra-
ther, the Monitor is of the view that Abitibi has not done or purported to do anything that was not
authorized by the CCAA, '

32 {32] In fact, in connection with each request for an extension of the stay of proceedings, the
Monitor has reported that Abitibi was acting in good faith and with due diligence. The Court has not
made any contrary Iinding during the course of these proccedings.

33 [33] Turning to the fairness and reasonableness of a CCAA Plan requirement, its asscssment
requires the Court to consider the relative degrees of prejudice that would flow from granting or re-
fusing the relief sought. To that end, in reviewing the fairness and reasonableness of'a given plan,
the Court does not and should not require perfection’.

34 [34] Considering that a plan is, first and foremost, a compromise and arrangement reached,

between a debtor company and its creditors, there is, indeed, a heavy onus on parties seeking to up-
set a plan where the required majorities have overwhelmingly supported it. From that standpoint, a

court should not lightly second-guess the business decisions reached by the creditors as a body*.

35 [35] In that regard, courts in this country have held that the level of approval by the creditors
is a significant factor in determining whether a CCAA Plan is fair and reasonable’. Here, the majori-

ties in favour of the C(C44 Plan, both in number and in value, are very high. This indicates a signif-

icant and very strong support of the CCA44 Plan by the Affected Unsecured Credifors of Abitibi.



36 [361 Likewise, in its Fifty-Seventh Report, the Monitor advised the creditors that their ap-
proval of the CCAA4 Plan would be a reasonable decision. He recommended that they approve the
CCAA Plan then, In its Fifty-Eighth Report, the Monitor reaffirmed its view that the CCAA4 Plan
was fair and reasonable. The recommendation was for the Court to sanction and approve the CCAA4
Plan.

37 [37] In a matter such as this one, where the Monitor has worked through out the restructur-
ing with professionalism, objectivity and competence, such a recommendation carries a lot of
weight.

38 [38] The Court considers that the CCAA Plan represents a truly successful compromise and
restructuring, fully in line with the objectives of the CCAA. Despite its weaknesses and imperfec-
tions, and notwithstanding the huge sacrifices and losses it imposes upon numerous stakeholders,
the C'CAA Plan remains a practical, reasonable and responsible solution to Abitibi's insolvency.

39 [397 Its implementation will preserve significant social and economic benefits to the Cana-
dian economy, including enabling about 11,900 employees (as of March 31, 2010) to retain their
employment, and allowing hundreds of municipalities, suppliers and contractors in several regions
of Ontario and Quebec to continue deriving benefits from a stronger and more competitive im-
portant player in the forest products industry.

49 [40] In addition, the business of Abitibi will continue to operate, pension plans will not be
terminated, and the Affected Unsecured Creditors will receive distributions (including payment in
full to small ¢creditors).

41 [41] Moreover, simply no alternative to the CCAA4 Plan has been offered to the creditors of
Abitibi. To the contrary, it appears obvious that in the event the Court does not sanction the CCA4
Plan, the considerable advantages that it creates will be most likely lost, such that Abitibi may well
be placed into bankruptcy.

42 [42] 1f that were to be the case, no one seriously disputes that most of the creditors would
end up being in a more disadvantageous position than with the approval of the CCAA Plan, As out-
lined in the Monitor's 57th Report, the alternative scenario, a liquidation of Abitibi's business, will
not prove to be as advantageous for its creditors, let alone its stakeholders as a whole.

43 [43] All in all, the cconomic and business interests of those directly concerned with the end
result have spoken vigorously pursuant to a well-conducted democratic process. This is certainly
not a case where the Court should override the express and strong wishes of the debtor company
and its creditors and the Monitor's objective analysis that supports it.

44 |44] Bearing these comments in mind, the Court notes as well that none of the objections
raised support the conciusion that the CCAA Plan is unfair or unreasonable.

2. The BCFC Noteholders' objections

45 [45] In the end, only Aurelius Capital Management LP and Contrarian Capital Management
LLC (the "Noteholders") oppose the sanction of the CCAA4 Plan®.

46 [46] These Noteholders, through their managed funds entities, hold about one-third of some
six hundred million US dollars of Unsecured Notes issued by Bowater Canada Finance Company
("BCFC") and which are guaranteed by Bowater Incorporated. These notes are BCFC's only mate-
rial liabilities.



47 [47] BCFC was a Petitioner under the CCAA proceedings and a Debtor in the parallel pro-
ceedings under Chapter 11 of the U.S. Bankruptcy Code, However, its creditors voted to reject the
CCAA Plan: while 76.8% of the Class of Affected Unsecured Creditors of BCFC approved the
CCAA Plan in number, only 48% thercof voted in favour in dollar vatue. The required majorities of -
the CCAA were therelore not met.

48 [48] As aresult of this no vote cccurrence, the Affected Unsecured Creditors of BCEFC, in-
cluding the Noteholders, are Unaflected Creditors under the CCA4 Plan: they will not receive the
distribution contemplated by the plan. As for BCFC itself, this outcome entails that it is not an "Ap-
plicant” for the purpose of this Sanction Order.

49 [49] Still, the terms of the CCAA Plan specifically provide for the compromise and release
of any claims BCFC may have against the other Petitioners pursuant, for instance, to any inter
company transactions. Similarly, the CCAA Plan specifies that BCFC's equity interests in any other
Petitioner can be exchanged, cancelled, redeemed or otherwise dealt with for nil consideration.

50 [50] In their objections to the sanction of the CC 44 Plan, the Noteholders raise, in essence,
three arguments:

(a)  They maintain that BCFC did not have an opportunity to vote on the CCAA4
: Plan and that no process has been established to provide for BCFC to re-
ceive distribution as a creditor of the other Petitioners;
(b)  They criticize the overly broad and inappropriate character of the release
provistons of the CCA4 Plan;
{¢c) They contend that the NAFTA Settlement Funds have not been appropri-
ately allocated.

51 [51] With respect, the Court considers that these objections are ill founded.

52 [52] First, given the vote by the creditors of BCFC that rejected the CCAA Plan and its spe-
cific terms in the cvent of such a situation, the initial ground of contestation is moot for all intents
and purposes.

53 |53 In addition, pursuant 1o a hearing held on September 16 and 17, 2010, on an Abitibi's
Motion for Advice and Directions, Mayrand J. already concluded that BCFC had simply no claims
against the other Petitioners, save with respect to the Contribution Claim referred to in that motion
and that is not affected by the CCAA Plan in any event.

54 [54] There is no need to now review or reconsider this issue that has been heard, argued and
decided, mostly in a context where the Noteholders had ample opportunity to then present fully
their arguments.

55 [55] [n her reasons for judgment filed earlier today in the Court record, Mayrand J. notably
tuled that the alleged Inter Company Claims of BCFC had no merit pursuant to a detailed analysis
of what took place.

56 [56] For one, the Monitor, in its Amended 49th Report, had made a thorough review of the
transactions at tssuc and concluded that they did not appear to give rise to any inter company debt
owing to BCFC.

57 [57] On top of that, Mayrand J. noted as well that the Independent Advisors, who were ap-
pointed in the Chapter 11 U.S. Proceedings to investigate the Inter Company Transactions that were



the subject of the Inter Company Claims, had completed their report in this regard. As explained in
its 58th Report, the Monitor understands that they were of the view that BCFC had no other claims
to file against any other Petitioner. In her reasons, Mayrand J. concluded that this was the only rea-
sonable inference to draw from the evidence she heard.

58 [58] As highlighted by Mayrand J, in these reasons, despite having received this report of
the Independent Advisors, the Noteholders have not agreed to release its content, Conversely, they
have not invoked any of its findings in support of their position either.

59 [59] That is not all. In her reasons for judgment, Mayrand J. indicated that a detailed
presentation of the Independent Advisors report was made to BCFC's Board of Directors on Sep-
tember 7, 2010, This notwithstanding, BCFC elected not to do anything in that regard since then.

60 [60] As a matter of fact, at no point in time did BCEFC ever file, in the context of the current
C(CAA Proceedings, any claim against any other Petitioner. None of its creditors, including the
Notcholders, have either purported to do so for and/or on behalf of BCFC. This is quite telling. Af
ter all, the transactions at issuc date back many years and this restructuring process has been going
on for close to eighteen months,

61 [61] To sum up, short of making allegations that no facts or analysis appear to support or
claiming an insufficiency of process because the independent and objective ones followed so far did
not lead to the result they wanted, the Noteholders simply have nothing of substance to put forward.

62 [62] Contrary to what they contend, there is no need for yet again another additional process
to deal with this question. To so conclude would be tantamount to allowing the Noteholders to take
hostage the CCAA restructuring process and derail Abitibi's emergence for no valid reason.

63 [63] The other argument of the Noteholders to the effect that BCFC would have had a claim
as the holder of preferred shares of BCHI leads to similar comments. It is, again, hardly supported
by anything. In any event, assuming the restructuring transactions contemplated under the CCAA
Plan entail their cancellation for nil consideration, which is apparently not necessarily the case for
the time being, there would be nothing unusual in having the equity holders of insolvent companies
not receive anything in a compromise and plan of arrangement approved in a CCAA restructuring
process,

64 [64] In such a context, the Court disagrees with the Noteholders' assertion that BCFC did
not have an opportunity to vote on the CCAA Plan or that no process was established to provide the
latter to receive distribution as a potential creditor of the other Petitioners,

65 [65] To argue that the CCAA4 Plan is not fair and reasonable on the basis of these alleged
claims of BCFC against the other Petitioners has no support based on the relevant facts and May-
rand J.'s analysis of that specific point,

66 [66] Second, given these findings, the issue of the breadth and appropriateness of the releas-
es provided under the CCA4 Plan simply does not concern the Noteholders.

67 [67] As stated by Abitibi's Counsel at hearing, BCFC is neither an "Applicant” under the
terms of the releases of the CCA44 Plan not pursuant to the Sanction Order. As such, BCFC does not
give or get releases as a result of the Sanction Order, The CCAA Plan does not release BCFC nor its
directors or officers acting as such.




68 [68] As it is not included as an "Applicant”, there is no need to provide any type of convo-
luted "carve-out" provision as the Noteholders requested. As properly suggested by Abitibi, it will
rather suffice to include a mere clarification at paragraph 15 of the Sanction Order to reaffirm that
in the context of the releases and the Sanction Order, "Applicant" does not include BCFC,

69 [69] As for the Noteholders themselves, they are Unaffected Creditors under the CCAA Plan
as a result of the no vote of their Class.

70 [70] In essence, the main concern of the Noteholders as to the scope of the releases contem-
plated by the C'CAA Plan and the Sanction Order is a mere issuc of clarity. In the Court's opinion,
this is sufficiently dealt with by the addition made to the wording of paragraph 15 of the Sanction
Order.

71 [71] Besides that, as explained earlicr, any complaint by the Noteholders that the alleged
inter company claims of BCFC are improperly compromised by the CCAA4 Plan has no merit, If
their true objective is to indirectly protect their contentions to that end by challenging the wording
of the releases, it is unjustified and without basis. The Court already said so.

72 |72] Save for these arguments raised by the Noteholders that the Court rejects, it is worth
noting that none of the stakeholders of Abitibi object to the scope of the releases of the CCAA4 Plan
or their approprialeness given the global compromise reached through the debt to equity swap and
the reorganization contemplated by the plan.

73 [73] The CCA4 permits the inclusion of releases (even ones involving third parties) in a plan
of compromise or arrangement wlen there is a reasonable connection between the claims being re-
leased and compromised and the restructuring achieved by the plan. Amongst others, the broad na-
ture of the terms "compromise or arrangement", the binding nature of a plan that has received cred-
itors' approval, and the principles that parties should be able to put in a plan what could lawfully be
incorporated into any other contract support the authority of the Court to approve these kind of re-
leases". In accordance with these principles, the Quebec Superior Court has, in the past, sanctioned
plans that included releases of parties making significant contribution to a restructuring”,

74 [74] The additional argument raised by the Noteholders with respect to the difference be-
tween the releases that could be approved by this Court as compared to those that the U.S. Bank-
ruptcy Court may issue in respect of the Chapter 11 Plan is not convincing.

75 [75) The fact that under the Chapter 11 Plan, creditors may elect not to provide releases to
directors and officers of applicable entities does not render similar kind of relcases granted under
the CCAA Plan invalid or improper. That the result may be different in a jurisdiction as opposed to
the other does not make the CCAA Plan unfair and unreasonable simply for that reason.

76 [ 76] Third, the last objection of the Notcholders to the effect that the NAFTA Settlement
Funds have not been properly allocated is simply a red herring. It is aimed at provoking a useless
debate with respect to which the Noteholders have, in essence, no standing,

77 [77] The Monitor testified that the NAFTA Settlcment has no impact whatsoever upon
BCTC, Ifit is at all relevant, all the assets involved in this settlement belouged to another of the Pe-
titioners, ACCC, with respect to whom the Notcholders are not a creditor.

78 | 78] In addition, this apparent contestation of the allocation of the NAFTA Settlement Funds
is a collateral attack on the Order granted by this Court on September 1, 2010, which approved the
scttlement of Abitibi's NAFTA claims against the Government of Canada, as well as the related



payment to be made to the reorganised successor Canadian operating entity upon emergence. no one
has appealed this NAFTA Settiement Order.

79 [79] That said, in their oral argument, the Notcholders have finally argued that the Court
should lift the Stay of Proceedings Order inasmuch as BCFC was concerned. The last extension of
the Stay was granted on September 1, 2010, without objection; it expires on September 30, 2010, It
is clear from the wording of this Sanction Order that any cxtension beyond September 30, 2010 will
not apply to BCFC.

80 [80] The Court considers this request made verbally by the Noteholders as unfounded.

81 [81] No written motion was ever served in that regard to start with, In addition, the Stay re-
mains in effect against BCFC up until September 30, 2010, that is, for about a week or so. The ex-
planations offered by Abitibi's Counsel to leave it as such for the time being are reasonable under
the circumstances. It appears proper to allow a few days to the interested parties to ascertain the
impact, if any, of the Stay not being applicable anymore to BCFC, if alone to ascertain how this
impacts upon the various charges created by the Initial Order and subsequent Orders issued by the
Court during the course of these proceedings.

82 [82] There is no support for the concern of the Noteholders as to an ulterior motive of Abit-
ibi for maintaining in place this Stay of Proceedings against BCFC up until September 30, 2010.

83 [83] All things considered, in the Court's opinion, it would be quite unfair and unreasonable
to deny the sanction of the CCAA Plan for the benefit of all the stakeholders involved on the basis of
the arguments raised by the Noteholders.

84 [84] Their objections either reargue issues that have been heard, considered and decided,
complain of a lack a clarity of the scope of releases that the addition of a few words to the Sanction
Order property addresses, or voice queries about the allocation of important funds to the Abitibi's
emergence from the CCAA that simply do not concern the entities of which the Noteholders are al-
legedly creditors, be it in Canada or in the U.S.

85 [85] When one remains mindful of the relative degrees of prejudice that would flow from
granting or refusing the relief sought, it is obvious that the scales heavily tilt in favour of granting
the Sanction Order sought.

3. The Contestations of the Provinces of Ontario and British Columbia

86 |86] Following negotiations that the Provinces involved and Abitibi pursued, with the assis-
tance of the Monitor, up to the very last minute, the interested parties have agreed upon a
"carve-out" wording that is satisfactory to every one with respect to some potential environmental
liabilitics of Abitibi in the event future circumstances trigger a concrete dispute in that regard,

87 [87] in the Court's view, this is, by far, the most preferred solution to adopt with respect to
the disagreement that exists on their respective position as to potential proceedings that may arise in
the future under environmental legislation. This approach facilitates the approval of the CCAA Plan
and the successful restructuring of Abitibi, without affecting the right of any affected party in this
Tespect,

88 |88] The "carve-out" provisions agreed upon will be included in the Sanction Order.

4, The Contestation of NPower Cogen Limited



89 [89] By its Contestation, NPower Cogen Limited sought to preserve its rights with respect to
what it called the "Cogen Motion", namely a "motion to be brought by Cogen before this Honoura-
ble Court to have various claims heard" (para. 24(b) and 43 of NPower Cogen Limited Contesta-
tion).

90 [90} Here again, Abitibi and NPower Cogen Limited have agreed on an acceptable
"carve-out” wording to be included in the Sanction Order in that regard. As a result, there is no need
o discuss the impact of this Contestation any further,

5, Abitibi's Reorganization

91 [91] The Motion finally deals with the corporate reorganization of Abitibi and the Sanction
Order includes declarations and orders dealing with i,

92 [92] The test to be applied by the Court in determining whether to approve a reorganization
under Section 191 of the CBCA is similar to the test applied in deciding whether to sanction a plan
of arrangement under the CCA44, namely: (a) there must be compliance with all statutory require-
ments; (b) the debtor company must be acting in good faith; and (c) the capital restructuring must be
fair and reasonable”.

93 [93] [t is not disputed by anyone that these requirements have been fulfilled here,

0. The wording of the Sanction Order

94 [94] In closing, the Court made numerous comments to Abitibi's Counsel on the wording of
the Sanction Order initially sought in the Motion. These comments have been taken into account in
the subsequent in depth revisions of the Sanction Order that the Court is now issuing., The Court is
satisfied with the corrections, adjustments and deletions made to what was originally requested,

FOR THESE REASONS, THE COURT:;
95 [1] GRANTS the Motion.
Definitions

96 [2] DPECLARES that any capitalized terms not otherwise defined in this Order shall have
the meaning ascribed thereto in the CCAA4 Plan® and the Creditors' Meeting Order, as the case may
be.

Service and Meeting

97 [3] DECLARES that the notices given of the presentation of the Moticn and related Sanc-
tion Hearing are proper and sufficient, and in accordance with the Creditors’ Meeting Order,

98 4] DPECLARES that there has been proper and sufficient service and notice of the Meeting
Materials, including the CCAA4 Plan, the Circular and the Notice to Creditors in connection with the
Creditors' Meeting, to all Affected Unsecured Creditors, and that the Creditors' Meeting was duly
convened, held and conducted in conformity with the CCAA, the Creditors' Meeting Order and all
other applicable orders of the Court.

99 {51 DECLARES that no mectings or votes of (i) holders of Equity Securities and/or (ii)
hoiders of equity securities of ABII are required in connection with the CCA4 Plan and its imple-
mentation, including the implementation of the Restructuring Transactions as set out in the Re-
structuring Transactions Notice dated September 1, 2010, as amended on September 13, 2010.



CCA4 Plan Sanction
106 [6] DECLARES that:

a)  the CCAA Plan and its implementation (including the implementation of
the Restructuring Transactions) have been approved by the Required Ma-
jorities of Affected Unsecured Creditors in each of the following classes in
conformity with the CCAA: ACI Affected Unsecured Creditor Class, the
ACCC Affected Unsecured Creditor Class, the 15.5% Guarantor Applicant
Affected Unsecured Creditor Classes, the Saguenay Forest Products Af-
fected Unsecured Creditor Class, the BCFPI Affected Unsecured Creditor
Class, the AbitibiBowater Canada Affected Unsecured Creditor Class, the
Bowater Maritimes Affected Unsecured Creditor Class, the ACNST Af-
fected Unsecured Creditor Class, the Office Products Affected Unsecured
Creditor Class and the Recycling Affected Unsccured Creditor Class;

b)  the CCAA Plan was not approved by the Required Majority of Affected
Unsecured Creditors in the BCFC Affected Unsecured Creditors Class and
that the Holders of BCFC Affected Unsecured Claims are therefore
deemed to be Unaffected Creditors holding Excluded Claims against
BCFC for the purpose of the CCAA Plan and this Order, and that BCFC is
therefore deemed not to be an Applicant for the purpose of this Order;

¢} the Court is satisfied that the Petitioners and the Partnerships have com-
plied with the provisions of the CCAA and all the orders made by this
Court in the context of these CCAA Proceedings in all respects;

d)  the Court is satisfied that no Petitioner or Partnership has either done or
purported to do anything that is not authorized by the CCAA4; and

e}  the CCAA Plan (and its implementation, including the implementation of
the Restructuring Transactions), is fair and reasonable, and in the best in-
terests of the Applicants and the Partnerships, the Affected Unsecured
Creditors, the other stakeholders of the Applicants and all other Persons
stipulated in the CCAA Plan.

101 [7] ORDERS that the CCAA Plan and its implementation, including the implementation of
the Restructuring Transactions, are sanctioned and approved pursuant to Section 6 of the CCAA4 and
Section 191 of the CBCA, and, as at the Implementation Date, will be effective and will enure to the
benefit of and be binding upon the Applicants, the Partnerships, the Reorganized Debtors, the Af-
fected Unsecured Creditors, the other stakeholders of the Applicants and all other Persons stipulated
in the CCAA Plan,

CCA44 Plan Implementation

102 [8] DECLARES that the Applicants, the Parinerships, the Reorganized Debtors and the
Monitor, as the case may be, are authorized and directed to take all steps and actions necessary or
appropriate, as determined by the Applicants, the Partnerships and the Reorganized Debtors in ac-
cordance with and subject to the terms of the CCAA4 Plan, to implement and effect the CCAA4 Plan,
including the Restructuring Transactions, in the manner and the sequence as set forth in the CCAA4
Plan, the Restructuring Transactions Notice and this Order, and such steps and actions are hereby
approved,



103 [9] AUTHORIZES the Applicants, the Partnerships and the Reorganized Debtors to re-
quest, if need be, one or more order(s) from this Court, including C'CA44 Vesting Order(s), for the
transfer and assignment of assets to the Applicants, the Partnerships, the Reorganized Debtors or
other entities referred to in the Restructuring Transactions Notice, free and clear of any financial
charges, as necessary or desirable to implement and effect the Restructuring Transactions as set
forth in the Restructuring Transactions Notice.

104 [10] DECLARES that, pursuant to Section 191 of the CBCA, the articles of AbitibiB-
owater Canada will be amended by new articles of reorganization in the manner and at the time set
forth in the Restructuring Transactions Noticc,

105 [11] DECLARES that all Applicants and Partnerships to be dissolved pursuant to the Re-
structuring Transactions shall be decmed dissolved for all purposes without the necessity for any
other or further action by or on behalf of any Person, including the Applicants or the Partnerships or
their respective securityholders, directors, officers, managers or partners or for any payments to be
made in connection therewith, provided, however, that the Applicants, the Partnerships and the Re-
organized Debtors shall cause 1o be filed with the appropriate Governmental Entities articles,
agreements or other documents of digsolution for the dissolved Applicants or Partnerships to the
extent required by applicable Law.

106 [127 DECLARES that, subject to the performance by the Applicants and the Partnerships
of their obligations under the CCAA Plan, and in accordance with Section 8.1 of the CCAA Plan, all
contracts, leases, Timber Supply and Forest Management Agrecments ("TSFMA™) and outstanding
and unused volumes of cutting rights (backlog) thereunder, ioint venture agreements, agreements
and other arrangements to which the Applicants or the Partnerships are a party and that have not
been terminated including as part of the Restructuring Transactions or repudiated in accordance
with the terms of the Initial Order will be and remain in full force and effect, unamended, as at the
Implementation Date, and no Person who is a party to any such contract, lease, agreement or other
arrangement may accelerate, terminate, rescind, refuse fo perform or otherwise repudiate its obliga-
tions thereunder, or enforce or exercise any right (including any right of dilution or other remedy) or
make any demand under or in respect of any such contract, lease, agreement or other arrangement
and no automatic termination will have any validity or effect by reason of;

a)  any event that occurred on or prior to the Implementation Date and is not
continuing that would have entitled such Person to enforce those rights or
remedies (including defaults, events of default, or termination events aris-
ing as a result of the insolvency of the Applicants and the Partnerships);

b)  theinsolvency of the Applicants, the Partnerships or any affiliate thereof or
the fact that the Applicants, the Partnerships or any affiliate thereof sought
or obtained relief under the CCA4A4, the CBCA or the Bankruptcy Code or
any other applicable legislation;

¢)  any of the terms of the CCAA Plan, the U.S. Plan or any action contem-
plated therein, including the Restructuring Transactions Notice;

d)  any settlements, compromises or arrangements effected pursuant to the
(CCAA Plan or the U.S. Plan or any action taken or transaction effected
pursuant to the CCA4 Plan or the U.S. Plan, or

¢) any change in the control, transfer of equity interest or transfer of assets of
the Applicants, the Partnerships, the joint ventures, or any affiliate thereof,



or of any entity in which any of the Applicants or the Partnerships held an

equity interest arising from the implementation of the CCAA4 Plan (includ-

ing the Restructuring Transactions Notice) or the U,S, Plan, or the transfer
of any asset as part of or in connection with the Restructuring Transactions
Notice.

167 [13] DECLARES that any consent or authorization required from a third party, including
any Governmental Entity, under any such contracts, leases, TSFMAs and outstanding and unused
volumes of cutting rights (backlog) thereunder, joint venture agreements, agreements or other ar-
rangements in respect of any change of control, transfer of equity interest, transfer of assets or
transfer of any asset as part of or in connection with the Restructuring Transactions Notice be
deemed satisfied or obtained, as applicable.

108 [14] DECLARES that the determination of Proven Claims in accordance with the Claims
Procedure Orders, the Cross-border Claims Protocol, the Cross-border Voting Protocol and the
Creditors’ Meeting Order shall be final and binding on the Applicants, the Partnerships, the Reor-
ganized Debtors and all Affected Unsecured Creditors,

Releases and Discharges

109 [15] CONFIRMS the releases contemplated by Section 6.10 of the CCAA Plan and DE-
CLARES that the said releases constitute good faith compromises and settlements of the matters
covered thereby, and that such compromises and settlements are in the best interests of the Appli-
cants and its stakeholders, are fair, equitable, and are integral elements of the restructuring and res-
olution of these proceedings in accordance with the CCAA Plan, it being understood that for the
purpose of these releases and/or this Order, the terms "Applicants” or "Applicant" are not meant to
include Bowater Canada Vinance Corporation ("BCFC").

110 [16] ORDERS that, upon payment in full in cash of all BI DIP Claims and ULC DIP
Claim in accordance with the CCAA Plan, the BI DIP Lenders and the BI DIP Agent or ULC, as the
case may be, shall at the request of the Applicants, the Partnerships or the Reorganized Debtors,
without delay, execute and deliver to the Applicants, the Partnerships or the Reorganized Debtors
such releases, discharges, authorizations and directions, instruments, notices and other documents as
the Applicants, the Partnerships or the Reorganized Debtors may reasonably request for the purpose
of evidencing and/or registering the release and discharge of any and all Financial Charges with re-
spect to the BI DIP Claims or the ULC DIP Claim, as the case may be, the whole at the expense of
the Applicants, the Partnerships or the Reorganized Debtors.

111 [17] ORDERS that, upon payment in full in cash of their Secured Claims in accordance
with the ('C'44 Plan, the ACCC Administrative Agent, the ACCC Term Lenders, the BCFPI Ad-
ministrative Agent, the BCFPI Lenders, the Canadian Secured Notes Indenture Trustee and any
Holders of a Secured Claim, as the case may be, shall at the request of the Applicants, the Partner-
ships or the Reorganized Debtors, without delay, execute and deliver to the Applicants, the Part-
nerships or the Reorganized Debtors such releases, discharges, authorizations and directions, in-
struments, notices and other documents as the Applicants, the Partnerships or the Reorganized
Debtors may reasonably request for the purpose of evidencing and/or registering the release and
discharge of any and all Financial Charges with respect to the ACCC Term Loan Claim, BCFPI
Secured Bank Claim, Canadian Secured Notes Claim or any other Secured Claim, as the case may
be, the whole at the expense of the Applicants, the Partnerships or the Reorganized Debtors.



For the purposes of the present paragraph [17], in the event of any dispute as to the amount of any
Secured Claim, the Applicants, Partnerships or Reorganized Debtors, as the case may be, shall be
permitted to pay to the Monitor the full amount in dispute (as specified by the affected Secured
Creditor or by this Court upon summary application) and, upon payment of the amount not in dis-
pute, receive the releases, discharges, authorizations, directions, instruments notices or other docu-
ments as provided for therein. Any amount paid to the Monitor in accordance with this paragraph
shall be held in trust by the Monitor for the holder of the Secured Claim and the paver as their in-
terests shall be determined by agreement between the parties or, failing agreement, as directed by
this Court after summary application.

112 [18] PRECLUDES the prosecution against the Applicants, the Partnerships or the Reor-
ganized Debtors, whether directly, derivatively or otherwise, of any claim, obligation, suit, judg-
ment, damage, demand, debt, right, cause of action, liability or interest released, discharged or ter-
minated pursuant fo the CCAA Plan.

Accounts with Financial Institations

113 [19] ORDERS that any and all financial institutions (the "Financial Institutions") with
which the Applicants, the Partnerships and the Reorganized Debtors have or will have accounts (the
"Accounts") shall process and/or facilitate the transfer of, or changes to, such Accounts in order to
implement the CCAA Plan and the transactions contemplated thereby, including the Restructuring
Transactions.

114 [20] ORDERS that Mr. Allen Dea, Vice-President and Treasurer of ABH, or any other of-
ficer or dircctor of the Reorganized Debtors, is empowered to take all required acts with any of the
Financial Institutions to affect the transfer of] or changes to, the Accounts in order to facilitate the
implementation of the CCAA Plan and the transactions contemplated thereby, including the Re-
structuring Transactions.

Iiffect of failure to implement CCAA4 Plan

115 [21] ORDERS that, in the event that the Implementation Date does not occur, Affected
Unseccured Creditors shall not be bound to the valuation, settlement or compromise of their Affected
Claims at the amount of their Proven Claims in accordance with the CCAA Plan, the Claims Proce-
dure Orders or the Creditors' Meeting Order, For greater certainty, nothing in the CCAA4 Plan, the
Claims Procedure Orders, the Creditors' Meeting Order or in any settlement, compromise, agree-
ment, document or instrument made or entered into in connection therewith or in contemplation
thercof shall, in any way, prejudice, quantify, adjudicate, modify, release, waive or otherwise affect
the validity, enforceability or quantum of any Claim against the Applicants or the Partnerships, in-
cluding in the CCAA Proceedings or any other proceeding or process, in the event that the Tmple-
mentation Date does not oceur.

Charges created in the CCAA Proceedings

116 [22] ORDERS that, upon the Implementation Date, all CCAA4 Charges against the Apphi-
canis and the Partnerships or their property created by the CCAA4 Initial Order or any subsequent
orders shall be determined, discharged and released, provided that the BI DIP Lenders Charge shall
be cancelled on the condition that the BI DIP Claims are paid in full on the Implementation Date.

Fees and Disbursements



117 [23] ORDERS and DECLARES that, on and after the Implementation Date, the obliga-
tion to pay the reasonable fees and disbursements of the Monitor, counsel to the Menitor and coun-
sc to the Applicants and the Partnerships, in cach case at their standard rates and charges and in-
cluding any amounts outstanding as of the Implementation Date, in respect of the CC 44 Plan, in-
cluding the implementation of the Restructuring T'ransactions, shall become obligations of Reor-
ganized ABH.

Exit Financing

118 [24] ORDERS that the Applicants are authorized and empowered to execute, deliver and
perform any credit agreements, instruments of indebtedness, guarantees, security documents, deeds,
and other documents, as may be required in connection with the Exit Facilities.

Stay Kxtension

119 [25] EXTENDS the Stay Period in respect of the Applicants until the Implementation
Date. '

120 [26] DECLARES that all orders made in the CCAA Proceedings shall continue in full
force and effect in accordance with their respective terms, except to the extent that such Orders are
varied by, or inconsistent with, this Order, the Creditors' Meeting Order, or any further Order of this
Court,

Monitor and Chief Restructuring Officer

121 [27] DECLARES that the protections afforded to Ernst & Young Inc., as Monitor and as
officer of this Court, and to the Chiel Restructuring Officer pursuant to the terms of the Initial Order
and the other Orders made in the CCAA Proceedings, shall not expire or terminate on the Imple-
mentation Date and, subject to the terms hereof, shall remain effective and in full force and effect.

122 [28] ORDERS and DECLARES that any distributions under the CCAA4 Plan and this Or-
der shall not constitute a "distribution™ and the Monitor shall not constitute a "legal representative"
or "representative” of the Applicants for the purposes of section 159 of the Income Tax Act (Cana-
da), section 270 of the Excise Tax Act (Canada), section 14 of the Act Respecting the Ministére du
Revenu (Québec), section 107 of the Corporations Tax Act (Ontario), section 22 of the Retail Sales
Tax Act (Ontario), section 117 of the Taxation Act, 2007 {Ontario) or any other similar federal,
provincial or territorial tax legislation (collectively the "Tax Statutes") given that the Monitor is on-
ly a Disbursing Agent under the CCAA4 Plan, and the Monitor in making such payments is not "dis-
tributing”, nor shall be considered to "distribute” nor to have "distributed”, such funds for the pur-
pose of the Tax Statutes, and the Monitor shall not incur any liability under the Tax Statutes in re-
spect of it making any payments ordered or permitted hereunder, and is hereby forever released,
remised and discharged from any claims against it under or pursuant to the Tax Statutes or other-
wise al law, arising in respect of payments made under the CC44 Plan and this Order and any
claims of this nature are hercby forever barred.

123 [29] ORDERS and DECLARES that the Disbursing Agent, the Applicants and the Reor-
ganized Debtors, as necessary, arc authorized to take any and all actions as may be necessary or ap-
propriate to comply with applicable Tax withholding and reporting requirements, including with-
holding a number of shares of New ABH Common Stock equal in value to the amount required to
comply with such withholding requirements from the shares of New ABIH Common Stock to be
distributed to current or former employees and making the necessary arrangements for the sale of




such shares on the TSX or the New York Stock Exchange on behalf of the current or former em-
ployees to satisfy such withhelding requirements. All amounts withheld on account of Taxes shall
be treated for all purposes as having been paid to the Affected Unsecured Creditor in respect of
which such withholding was made, provided such withheld amounts are remitted to the appropriate
Governmental Entity.

Claims Officers

124 |30] DECLARES that, in accordance with paragraph |25] hereof, any claims officer ap-
pointed in accordance with the Claims Procedure Orders shall continue to have the authority con-
ferred upon, and to the benefit from all protections afforded to, claims officers pursuant to Orders in
the CCAA Proceedings,

General

125 [31] ORDERS that, notwithstanding any other provision in this Order, the C'CA44 Plan or
these CCA4 Proceedings, the rights of the public authorities of British Columbia, Ontario or New
Brunswick to take the position in or with respect to any future proceedings under environmental
legislation that this or any other Order docs not affect such proceedings by reason that such pro-
ceedings are not in relation to a claim within the meaning of the CCA4 or are otherwise beyond the
jurisdiction of Parliament or a court under the CCAA4 to affect in any way is fully reserved; as is re-
served the right of any affected party to take any position to the contrary.

126 [32] DECLARES that nothing in this Order or the CCAA4 Plan shall preclude NPower Co-
gen Limited ("Cogen") from bringing a motion for, or this Court from granting, the relief sought in
respect of the facts and issues set out in the Claims Submission of Cogen dated August 10, 2010
(the "Claim Submission"), and the Reply Submission of Cogen dated August 24, 2010, provided
that such relief shall be limited to the following:

a)  adeclaration that Cogen's claim against Abitibi Consolidated Inc. (" Abit-
ibi") and its officers and dircctors, arising from the supply of electricity
and steam to Bridgewater Paper Company Limited between November 1,
2009 and February 2, 2010 in the amount of GBP 9,447,548 plus interest
accruing at the rate of 3% per ammwm from February 2, 2010 onwards (the
"Claim Amount") is (1) unaffected by the CCAA Plan or Sanction Order;
(ii) is an Excluded Claim; or (iii) is a Secured Claim; (iv) is a D&O Claim;
or (v) is a liability of Abitibi under its Guarantee;

b)  an Order directing Abitibi and its Directors and Officers to pay the Claim
Amount to Cogen forthwith; or

c) in the alternative to (b), an order granting leave, if leave be required, to
commence proceedings for the payment of the Claim Amount under s, 241
of the CBCA and otherwise against Abitibi and its directors and officers in
respect of same.

127 [33] DECLARES that any of the Applicants, the Partnerships, the Reorganized Debtors or
the Monitor may, from time to time, apply to this Court for directions concerning the exercise of
their respective powers, duties and rights hercunder or in respect of the proper execution of the Or-
der on notice to the Service List.



128 [34] DECLARES that this Order shall have {ull force and effect in all provinces and terri-
tories in Canada,

129 35| REQUESTS the aid and recognition of any Court or administrative body in any
Province of Canada and any Canadian federal court or administrative body and any federal or state
court or administrative body in the United States of America and any court or administrative body
elsewhere, to act in aid of and to be complementary to this Court in carrying out the terms of the
Order, including the registration of this Order in any office of public record by any such court or
administrative body or by any Person affected by the Order.

Provisional Execution

130 [36] ORDERS the provisional execution of this Order notwithstanding any appeal and
without the necessity of furnishing any security;

131 [37] WITHOUT COSTS,
CLEMENT GASCON, 1.8.C.

A B

SCHEDULE "A"
ABITIBI PETITIONERS

1. ABITIBI-CONSOLIDATED INC.
2. ABITIBI-CONSOLIDATED COMPANY OF CANADA
3, 3224112 NOVA SCOTIA LIMITED
4. MARKETING DONOHUE INC.

5. ABITIBI-CONSOLIDATED CANADIAN OFFICE PRODUCTS
HOLDINGS INC.

. 3834328 CANADA INC,
. 6169678 CANADA INC,
. 4042140 CANADA INC.
. DONOHUE RECYCLING INC,
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190. 1508756 ONTARIO INC,

11. 3217925 NOVA SCOTIA COMPANY

12, LA TUQUE FOREST PRODUCTS INC,



13.

14,

15.

16.

17,

18.

19.

20,
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ABITIBI-CONSOLIDATED NOVA SCOTIA
INCORPORATED

SAGUENAY FOREST PRODUCTS INC.

TERRA NOVA EXPLORATIONS LTD.

THE JONQUIERE PULP COMPANY

THE INTERNATIONAL BRIDGE AND TERMINAL COM-
PANY

SCRAMBLE MINING LTD.

9150-3383 QUEBEC INC,

ABITIBI-CONSOLIDATED (U.K.) INC.

SCHEDULE "B"
BOWATER PETITIONERS

. BOWATER CANADIAN HOLDINGS INC,

. BOWATER CANADA FINANCE CORPORATION

. BOWATER CANADIAN LIMITED

. 3231378 NOVA SCOTIA COMPANY
ABITIBIBOWATER CANADA INC,

. BOWATER CANADA TREASURY CORPORATION
. BOWATER CANADIAN FOREST PRODUCTS INC,
. BOWATER SHELBURNE CORPORATION




9. BOWATER LAHAVE CORPORATION

10.

11.

12.

13.

14,

15,

16.

17.

18.

19.
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ST-MAURICE RIVER DRIVE COMPANY LIMITED

BOWATER TREATED WOOD INC.

CANEXEL HARDBOARD INC.

9068-9050 QUEBEC INC,

ALLIANCE FOREST PRODUCTS (2001) INC.

BOWATER BELLEDUNE SAWMILL INC.

BOWATER MARITIMES INC.,

BOWATER MITIS INC.

BOWATER GUERETTE INC.

BOWATER COUTURIER INC,

SCHEDULE "C"
18.6 CCAA PETITIONERS

. ABITIBIBOWATER INC.

. ABITIBIBOWATER US HOLDING 1 CORP.
. BOWATER VENTURES INC.

. BOWATER INCORPORATED

. BOWATER NUWAY INC,

. BOWATER NUWAY MID-STATES INC,

. CATAWBA PROPERTY HOLDINGS LL.C




8. BOWATER FINANCE COMPANY INC,
9. BOWATER SOUTH AMERICAN HOLDINGS INCORPORATED

10.

11.

12.

13.

14.

15.

16.

BOWATER AMERICA INC,

LAKE SUPERIOR FOREST PRODUCTS INC,

BOWATER NEWSPRINT SOUTH LLC

BOWATER NEWSPRINT SOUTH OPERATIONS LLC

BOWATER FINANCE II, LL.C

BOWATER ALABAMA LLC

COOSA PINES GOLF CLUB HOLDINGS LLC

cp/e/qlisl/glana/glcas/glmit

I Companies’ Creditors Arrangement Act, R.S.C. 1985, ¢, C-36.

2 See Monitor's Fifty-Seventh Report dated September 7, 2010, and Monitor's Fifty-Ninth
Report dated September 17, 2010,

3 This Plan of Reorganisation and Compromise {as moditied, amended or supplemented by
CCAA Plan Supplements 3.2, 6.1(a)(1) (as amended on September 13, 2010) and 6. 1(a)(ii)
dated September 1, 2010, CCAA Plan Supplements 6.8(z), 6.8(b) (as amended on September
13, 2010), 6.8(d), 6.9(1) and 6.9(2) dated September 3, 2010, and the First Plan Amendment
dated September 10, 2010, and as may be further modified, amended, or supplemented in ac-
cordance with the terms of such Plan of Reorganization and Compromise) (collectively, the
"CCAA Plan"} is included as Schedules E and F to the Supplemental 59th Report of the
Monitor dated September 21, 2010,



4 Motion for an Order Sancitioning the Plan of Reorganization and Compromise and Other
Relief (the "Motion"), pursuant to Sections 6, 9 and 10 of the CCAA and Section 191 of the
Canada Business Corporations Act, R.S.C. 1985, c. C-44 (the "CBCA").

5 Bourigues San Francisco Inc. (Arrangement relatif aux), [2004] J.Q. no 8213, SOQUIJ
AZ-50263185, B.I:. 2004BE-775 (8.C.); Cable Satisfaction International Inc. (Arrangement
relatif a), 115, 2004-907 (S.C.).

6 See Monitor's Fifty-Hight Report dated September 16, 2010.

7 Re T. Earon Co., (1999), 15 C.B.R. (4th) 311 (Ont. S.C.J. [Commercial List]); Sammi Atlas
Inc. (Re), (1998), 3 CB.R. (4th) 171 (Ont.S.C.J. [Commercial List]), PSINet Lt. (Re), [2002]
0.J. No. 1156 (Ont. S.C.J.) (QL).

8 Uniforét inc. (Arrangement relatif'a), 1.E. 2003-1408; T.Q.S. inc. (Arrangement relatif @),
2008 QCCS 2448, B.E. 2008BLE-834; PSINet Lid. (Re), [2002] O.J. No. 1156 (Ont. S.C.J.)
(QL); Olympia & York Developments Ltd, (Re), (1993) 12 O.R. (3d) 500 (Gen. Div.).

9 Olympia & York Developments Lid, (Re), (1993) 12 O.R. (3d) 500 (Gen. Div.); Boutiques
San Francisco inc. (Arrangement relatif aux), [2004] J.Q. no 8213, SOQUIF AZ-50263185,
B.E. 2004BE-775; PSINet Ltd, (Re), |2002] O.J. No. 1156 (Ont. S.C.J.} (QL); Northiand
Properties Ltd. (Re), (1988), 73 C.B.R. (N.S.) 175 (B.C.8.C.), affirmed (1989), 73 C.B.R.
(N.S.) 195 (B.C.C.A)),

10 The Indenture Trustee acting under the Unsccured Notes suppotts the Noteholders in their
objections,

I'1 See, in this respect, ATB Financial v. Metcalfe & Mansfield Alternative Investments I1
Corp., 2008 ONCA 587, Charles-Auguste Fortier inc. (Arrangement relatif &), J.E. 2009-9,
2008 QCCS 5388 (8.C.); Hy Bloom inc. v. Bangue Nationale du Canada, [2010] R.J,Q, 912
(S.C)).

12 Quebecor World Inc. (Arrangement relatif @), S.C. Montreal, No 500-11-032338-085,
2009-06-30, Mongeon I,

13 Raymor Indusiries inc. (Proposition de), [2010] R.J.Q. 608 (S.C.), 2010 QCCS 376; Que-
becor World Inc. (Arrangement relatif &), S.C. Montreal, No 500-11-032338-085,
2009-006-30, Mongeon J., at para. 7-8; Mei Computer Technology Group Inc. (Arrangement
relatif a), (S.C., 2005-11-14), SOQUI AZ-50380254, 2005 CanL.Il 54083 (QC C.S.); Doman
Industries Lid. (Re), 2003 BCSC 375; Laidlaw Inc. (Re), [2003] O.J. No. 865 (Ont. S.C.J.),

14 1t is understood that for the purposes of this Sanction Order, the CCA4 Plan is the Plan of
Reorganisation and Compromise (as modified, amended or supplemented by CCAA4 Plan
Supplements 3.2, 6.1(a)(i) (as amended on September 13, 2010) and 6,1(a)(ii) dated Septem-
ber 1, 2010, CCAA Plan Supplements 6.8(a), 6.8(b) (as amended on September 13, 2010),
6.8(d), 6.9(1) and 6.9(2) dated September 3, 2010, and the First Plan Amendment dated Sep-



tember 10, 2010, and as may be further modified, amended, or supplemented in accordance
with the terms of such Plan of Reorganization and Compromise) included as Schedules E and
F to the Supplemental 59th Report of the Monitor dated September 21, 2010,
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Indexed as:
Canadian Red Cross Society (Re)
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Creditors and debtors -~ Debtors' relief legislation -- Companies’ creditors arrangement legislation
-- Arrangement, judicial approval,

Application by the Canadian Red Cross Society for approval and sanction of its Plan of Compro-
mise and Arrangement under section 6 of the Companies' Creditors Arrangement Act. The society
faced extensive liability for dispensing tainted blood in transfusions across the country. Realizing
that the potential liabilities far outstripped its assets, and hoping to save its non-blood related activi-
tics, the Society sought protection under the Act. The overwhelming majority of all classes of cred-
iters had agreed, among other things that ordinary creditors with claims not exceeding $10,000 were
to be paid 100 per cent, other ordinary creditors were to be paid 67 per cent, a trust was to be estab-
lished funded with $79-million seed capital and with stipulated compensation for the various classes



of those poisoned by the transfusions. A condition of the proposal was that the Society sell off its
blood interests and use them to fund secured debts and liability claims. Three of the transfusion
claimants objected strongly to the fact that the plan allowed the Society to carry on any further op-
crations at all.

HIZL.DD: Application allowed. The plan was approved. All statutory requirements were met. The So-
cicty complied with all court orders and the plan was fair and reasonable to all affected by it. It
would allow the Socicty to carry on its humanitarian aclivities and saleguard the work of 7,000 Ca-
nadians,

Statutes, Regulations and Rules Cited:

Companies' Creditors Arrangement Act, s. 6.

Counsel:

Benjamin Zarnett, Brian Empey and Jessica Kimmel, for The Canadian Red Cross.

James H. Grout, and Scott Bomhof, for the monitor, Ernst & Young,

David Harvey and Aubrey Kauffman, representative counsel for the pre-1986/post 1990 Hepatitis C
Claimants (non-B.C, and non-Quebec). '

David Klein and Gary Smith, representative counsel for the B.C. pre-1986/post 1990 IHepatitis C
Claimants,

Dawna Ring, representative counsel for the Secondartly Infected Spouses and Children with HIV,
Kenneth Arenson, for various HIV Directly Infected Claimants,

Michel Bélanger, for the Quebec Class Action Claimants,

Paul Vickery, for the Government of Canada.

Willtam V. Sasso, for the Provineial and Territorial Governments except Ontario,

Richard Horak, for the Government of Ontario.

S. John Page, for Canadian Blood Services.

Michael Kainer, for the Service Employees Union,

Neil Saxe, for Dominion of Canada General Insurance Company.

Michael Babcock, for Defendant Hospitals.

Mary M. Thomson, for Certain Physicians.

Alex MacFarlane, for Connaught FLaboratories Limited.

1 BLAIR J.:-- After two years of intense and complex negotiations, the Canadian Red Cross

Society/La Sociélé Canadienne de la Croix-Rouge applies for approval and sanction of its Plan of
Compromise and Arrangement, as amended ("the Plan"). The appHeation is made pursuant to sec-
tion 6 of the Companies’ Creditors Arrangement Act (the "CCAA"). The Plan was approved by an
overwhelming majority of all classes of creditors on August 30, 2000,

Background

2 All insolvency re-organizations involve unfortunate situations, both from personal and mone-
tary perspectives. Many which make their way through the courts have implications beyond simply
the resolution of the debt structure between corporate debtor and creditors. They touch the lives of



employees. They have an impact on the continued success of others who do business with the debt-
or company. Occasionally, they affect the fabric of a community itself. None, however, has been
characterized by the deep human and, indeed, institutional tragedy which has given rise to the re-
structuring of the Canadian Red Cross (the "Red Cross" or the "Society").

3 The Canadian Red Cross has been an institutional icon in the lives of Canadians for many
vears. As the Court noted in its endorsement at the time of the original Order granting the Society
the protection of the CCAA:

"Until recent years it would have been difficult to imagine a not-for-profit chari-
table organization with a more highly regarded profile than the Canadian Red
Cross Society, Who among us has not benefited in some way, does not know
someone who has benefited in some way, or is at least unaware of the
wide-ranging humanitarian services it provides, nationally and internationally? It
aids victims of conflicts or disasters - providing assistance to refugees from the
conflict in Rwanda, or programs for relief and health care and emergency train-
ing in places like Angola, Haiti, and Russia, and working with communities in
(Quebec and Manitoba in recent years as a result of flood disasters and ice storms,
as but some examples. It furnishes water safety programs and first aid services,
homemaker services and other community initiatives across Canada. And it has
been responsible for the national blood program in Canada for the past 50 years,
recruiting donors and collecting, testing, processing, storing and distributing
blood products for the collective Canadian need.

4 Regrettably, however, that honourable tradition and the reputation which has accompanied it,
have been badly sullied in recent years. Thousands of innocent Canadians have found themselves
inflicted with devastating disease - Hepatitis C, HIV, and Creutzfeld Jakob disease, principally -
arising from the transfusion of contaminated blood or blood products, for the supply of which the
Red Cross was responsible. I shall refer to these affected people, globally, as "the Transfusion
Claimants, Many have died. Others are dying, The rest live in the shadow of death. As Ms. Dawna
Ring, Representative Counsel for one group of Transfusion Claimants put it in argument, the
well-known Red Cross symbol, for many unfortunately, has become "a symbol of death", Nothing
that the Court can do will take away these diseases or bring back to life those who have died.

5 The tragedy of these events has been well chronicled in the Report of the Krever Commission
Inquiry into problems with the Canadian Blood Supply, and in the numerous iaw suits which have
proceeded through the courts. Measured from the perspective ot that stark background, the legal
regime which governs the disposition of these proceedings must seem quite inadequate to many,
However, it has provided at least a mechanism whereby some order, some closure, and some meas-
ure of compensatory relief are offered to the Transfusion Claimants and to others in respect of the
blood supply problems, while at the same time offering to the Red Cross the possibility of continu-
ing to provide its other humanitarian services to the community.

6 Recognizing that its potential liabilities far outstripped its assets and abilities to meet those
liabilities, and hoping as well to save the important non-blood related aspects of its operations, the
Red Cross applied 1o this Court for protection under the CCAA in July, 1998. The IFederal, Provin-
cial and Territorial Governments (the "I'PT Governments") - which also faced, and continue to face,
liabilily in connection with these claims - had decided that it was imperative for the control and



management of the Canadian Blood Supply to be transferred into new hands, Canadian Blood Ser-
vices and Iéma Qudbec, It was a condition of the Acquisition Agreement respecting that transfer
that the Red Cross seck and obtain CCAA protection. The concept put forward by the Red Cross at
the time was thal the sale proceeds would be used to establish a fund to compensate the Transfusion
Claimants (after payment of secured and other creditors) and the Society would be permitted to
continue to carry on its other non-blood related humanitarian activities.

The CCAA Process

7 CCAA protection was granted, and a stay of proceedings against the Red Cross imposed, on
July 20, 1998. The stay of proceedings has been extended by subsequent Orders of this Court - most
recently to October 31st of this year - as the participants in the process have negotiated toward a
mutually acceptable resolution of the particularly complex issucs involved.

8 The negotiations have been intense and lengthy. They have of necessity encompassed other
outstanding proceedings involving the Red Cross and the FPT Governments, including a number of
class actions in Ontario, Quebec and British Columbia, and the negotiation of a broader scttlement
between the Governments and Transfusion Claimants infected between 1986 and 1990. As a result
of this latter settlement, the funds made available by the transfer of the Canadian Blood Supply to
Canadian Blood Services and Héma Québec are primarily directed by the Red Cross Plan to mect
the claims of the pre-1986/post 1990 Transfusion Claimants, who were not entitled to participate in
the Government Setilement.

9 The CCAA process itself involved numerous attendances before the Court in the exercise of
the Court's supervisory role in cases of this nature. Orders were made - amongst others - appointing
a Monitor, appointing Representative Counsel to advise each of the Transfusion Claimant groups
and to assist the Court, dealing with funding for such counsel, establishing a Claims process (in-
cluding notice, a disallowance/approval mechanism and the appointment of a Claims Officer),
granting or refusing the lifting of the stay in certain individual cases, approving a media-
tion/arbitration process respecting certain pension issues, determining issues respecting appropriate
classes of creditors for voting purposes, and providing for the holding of creditors' meetings to vote
on approval of the Plan and for the mailing of notice of those mcetings and the materials relating to
the Plan to be considered. Over 7,000 copies of the Plan and related materials were matled.

A Summary of the Plan

10 1 draw upon the Applicant's factum for a summary of the basics of the Plan. Under the Plan,

a)  Ordinary Creditors with proven claims not exceeding $10,000 will receive
100% of their proven claim;

b)  Ordinary Creditors with proven claims of more than $10,000 will receive
67% of their proven claim;

¢) A Trustis established for Transfusion Claimants, on specific terms de-
scribed in the Plan, funded with $79 million plus interest already acerued
under the Plan, as follows:

(i)  $600,000 for CJD claimants;
(i) $1 million {or claimants in a class action alleging infection with Hepatitis
C from blood obtained from prisons in the United States;




(i)  $500,000 for claimants with other transfusion claims that are otherwise not
provided for;

(iv) approximately $63 miltion for claimants in class actions alleging Hepatitis
C infection before 1986 and after June 1990; and,

(v} approximately $13.7 million for scttlement of HIV claims.

11 The source of these funds are those which the Red Cross has been holding from the sale of
the Blood Assets, and negotiated contributions from co-defendants in various actions, and insurers,
The Plan establishes procedures whereby claimants may apply to a Referee (the Honourable R.E.
Holland, in the casc of the HIV Claimants, and the Honourable Peter Cory, in the case of the other
Transfusion Claimants) for determination of the amount of their damages.

12 Several other aspects of the Plan bear mention as well, They relate to implementation and to
the effect of the Plan upon implementation, Included, of course, is the fact that once the compro-
miscs and arrangements to be etfected by the Plan arc approved, they will bind all creditors affected
by the Plan. As well, provided the Red Cross carries out its part of the Plan, all obligations and
agreements to which the Society is a party as at the Plan Implementation Date are to remain in force
and are not subject to acceleration or termination by any other parties as a result of anything which
occurred prior to that Date, including the fact that the Society has sought CCAA protection and
made the compromises and arrangements in question. In addition, the Courts of each Province are to
be asked to give recognition and assistance to the sanction order and to the implementation of the
Plan. And the Red Cross is to be authorized to make payment in accordance with a specific settle-
ment entered into with Service Employees' International Union with respect to a collective agree-
ment and other issues involving the Society's homemaker employees. Finally, there are provisions
respecting the discharge of the Monitor and the Claims Officers upon implementation.

13 The Red Cross has now put forward its Plan, as most recently amended in the negotiation
process. On August 30, 2000, all classes of creditors - including the classes of Transtusion Claim-
ants - voted overwhelmingly in favour of accepting the Plan, The Society now applies for the
Court's sanction and approval of it

The Test

14 Where a majority in number representing two-thirds in value of the creditors present and
voting in person or by proxy approve a plan of arrangement, the plan may be sanctioned by the
Court and, if sanctioned, will bind all the creditors (or classes of creditors, where there is more than
one class) and the company: CCAA, s. 6.

15 The principles to be applied in the exercise of the Court's discretion upon such an applica-
tion are well established:

(1) There must be strict compliance with all statutory requirements;

(2)  All materials filed and procedures carried out must be examined to deter-
mine if anything has been done or purported to be done which i3 not au-
thorized by the CCAA; and,

(3)  The Plan must be fair and reasonable,

See: Re Northland Properties Limited (1988), 73 C.B.R. (N.S.) 175 (B.C.8.C.), aff'd (1989), 73

C.B.R. (N.S.) 195 (B.C.C.A.); Re Olympia & York Developments Ltd. (1993), 12 O.R. (3d) 500, at
p. 506 (Ont. Gen, Div.).



16 Applying those principles to the circumstances of this case, I have no hesitation in conclud-
ing - as I do - that the Plan should be sanctioned and approved.

Compliance with Orders and Statutory Requirements

17 The Court has already ruled that the Red Cross is a debtor corporation entitled to the protec-
tion of the CCAA, and I am satisficd that all of the statutory requirements of the Act have been
complicd with.,

18 I am also satisfied that the Applicant has complied with the substance of all Orders made in
the course of these proceedings. To the extent that there has been a variance [tom the terms of the
Orders, they have been the result of understandable ogistical hurdles for the most part, and there
has been no prejudice to anyone as a result. I am content to make the necessary corrective orders
requested in that regard. Nothing has been done or purported to be done which is not authorized by
the provisions of the CCAA.

19 There was apparently some confusion at the time of voting which resulted in 8 members of
the group of Secondarily Infected Spouses and Children with HIV not voting. The claims of 6 of
those people have been disallowed for voting purposes. Ms, Ring, who is Representative Counsel
for this group, advises, however, that even if alt 8 claimants had voted, and opposed approval -
which she believes is quite unlikely - her clients' group would still have strongly favoured sanction-
ing and approval of the Plan. T observe for the record, that what was at issue here related only to the
right to vote at the Special Meeting held. It does not affect the rights of anyone to claim conpensa-
tion from the Plan,

The Plan is Fair and Reasonable

20 I conclude as well that the Plan is fair to all affected by it, and reasonable in the circum-
stances. Tt balances the various competing interests in an equitable fashion.

21 The recitation of the background and process above confirms the complexity and difficuit
nature of these proceedings, and the scope of the negotiations involved. It is not necessary to repeat
those facts here,

22 To be "fair and reasonable” a proposed Plan does not have to be perfect. No Plan can be,
‘They are by nature and definition "plans of compromise and arrangement". The Plan should be ap-
proved il'it is inherently fair, inherently rcasonable and inherently equitable: see, Re Wandlyn Inns
Ltd. (1992, 15 C.B.R. (3d) 316 (N.B.Q.B.), at p. 321; Re Central Guaranty Trustco (1993), 21
C.B.R. (3d) 139 (Ont. Gen. Div.), at p. 142. The Red Cross Plan meets those criteria, in my view.

23 In the first place, the Plan has been overwhelmingly approved by each of the four classes of
creditors - who turned out in significant numbers to vote at the Special Meetings held. I note that
99.3% of the votes cast by Ordinary Creditors, representing 99.9% of the value of those claims, ap-
proved. The FPT Governments - which cast their own votes as well as the assigned votes of the
1986-1990 Transfusion Claimants who have the benefit of the Government Settlement - voted
100% in favour. Of the remaining Transfusion Claimants, 91.0% of the votes cast by the
pre-1986/post 1990 Hepatitis C class, representing 91.0% of the value of those claims support ap-
proval; the figures are 91.2% for the other Transfusion Claimants.

24 Counsel filed with the Court letters from three individuals (of thousands) who dispute the
sanctioning of the Plan. T read these letters carefully. They are poignant in the extreme and raise
many points pertaining to the claims made and the process followed. There is no doubt something to



be said for all of them. I am advised, however, that most of the issues raised were raised as well at
the Special Meetings on August 30th and debated fully at that time. Ranked in opposition to those
issues arc all of the factors which militate in favour of acceptance of the Red Cross Plan, The huge
majority of Transfusion Claimants opted to support the Plan, concluding that it represents the best
possible outcome for them in the circumstances,

25 Although the Transfusion Claimants are not the type of "business" creditors normally af-
fected by a CCAA arrangement, they are the ones most touched by the events leading up to these
proceedings and by the elements of the Plan. [ see no reason why their voting support of the Plan
should not receive the same - or more - deference as that normally granted to creditors by the Court
in these cases. The fact that the Plan has received such a high level of support weighs very heavily
in my consideration of approval. The Plan is the result of negotiations amongst all interested parties
- leading to changes and amendments which were made and approved as late as the August 30th
mectings. The various groups were all represented by legal and professional advisors, including the
Transfusion Claimants who were advised and represented by Representative Counsel.

26 [ accept the submission that the Plan equitably balances the various competing interests and
the available resources of the Red Cross, In regard to the latter, the evidence is that creditors - in-
cluding the Transfusion Claimants - would not receive a better distribution in the event of a liquida-
tion of all of the assets of the Society,

27 Moreover, with the exeeption of the three letters I have referred to, no one opposes the sanc-
tioning of the Plan, Indeed, most strenuously support its approval. In addition, the Monitor has ad-
vised that it strongly recommends the Plan and its approval.

28 Finally, it is significant, in my view, that the Plan if implemented will permit the Canadian
Red Cross to continue to carry on its non-blood related humanitarian activities. There is a
deep-scated anger and bitterncss towards the Socicty amongst many of the victims of these terrible
blood diseases. To them, it is not right that thousands of people have been poisoned by tainted blood
yet the Society is able to continue on with the other facets of its business. These feelings are under-
standable. However, the Red Cross currently continues to employ approximately 7,000 Canadians
in the other aspects of its work, and it makes valuable contributions to society through these human-
itarian efforts. That it will be able to continue those works, if the Plan is implemented, is important,

Disposition

29 For all of the foregoing reasons the Plan is sanctioned and approved. Two Orders are re-
guested, one relating to the sanction and approval of the Plan, and the second making the logistical
and minor corrcetions I referred to carlier in these Reasons, Orders will issue in terms of the draft
Orders filed, on which 1 have placed my fiat.

30 Before concluding, 1 would like to acknowledge the excellent work done by all counsel in
this matter, and to thank them for their assistance to the Court and to their clients throughout. They
have conducted themselves in the best tradition of the Bar in a difficult and sensitive case, and 1
commend them for their efforts.

BLAIR J,
cp/d/qlrme/gliit/qlmit
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[* Editor's note: Schedule A was not attached to the copy received by LexisNexis Canada and
is therefore not included in the judgment.]

1 PEPALL J. (endorsement}.-- The Applicants seck the Court's sanction of Vicwest Corpora-
tion's Plan of Compromise and Reorganization dated July 2, 2003, pursuant to s. 6 of the CCAA, an



order pursuant to s. 186 of the OBCA, and approval of certain ancillary actions contemplated by the
Plan. The Applicants, Vicwest, Westeel and Dumbarton, carry on business in the building materials
and agricultural storage products industries. The remaining Applicants are subsidiaries or partner-
ships wholly-owned, directly or indirectly, by Viewest and are largely inactive.

2 The businesses of the Applicants were adversely impacted by a downturn in demand for some
of their product, namety building supplies. The decline in revenues, combined with Vicwest's lev-
eraged capital structure, resulted in a shortage of cash flow such that it could not meet its obliga-
tions when due. The common shares of Vicwest are registered in the name of Jenisys Engineered
Products, Inc. and the preferred shares in the name of Onex Corporation, Jenisys is wholly owned
by American Buildings Company (ABC) which in turn is wholly owned by Magnatrax Corporation.
The latter is a private corporation controlled indirectly by Onex. ABC and Magnalrax are now in
Chapter 11 proceedings in the U.S,

3 The Applicants employ approximately 700 people of which 446 are employed by Vicwest
and 252 by Westeel, The Applicants owed Canadian bank lenders approximately $30,000,000,
payment of which was secured by charges over substantially all of the assets of Vicwest, and, pur-
suant to a guarantee and conditional agreement, all personal property and other property of the other
Applicants. Viewest owes approximatety $97,000,000 to noteholders pursuant to senior subordi-
nated notes, approximately $7,000,000 to trade creditors and approximately $5,000,000 to other
creditors.

4 The Applicants obtained the initial CCAA order on May 12, 2003.
5 Briefly, the Pian provides for, amongst other things:

1. acompromise of the claims of affected creditors but not unaffected credi-
tors. The affected creditors include the noteholders, unsecured trade credi-
tors, secured creditors with deficiency claims, and certain other unsecured
creditors. Unaffected creditors include existing employvees, DIP lenders,
secured claims (other than deficiency claims), critical vendors, and profes-
sionals such as the Monitor and its counsel;

2. the issuance of 25,000,000 new common shares of Viewest and the can-
cellation of all existing common shares and all existing preferred shares;
3. at least 95% of the new comumon shares to be issued to affected creditors,

and subject to certain circumstances, up to 5% to be issued to Onex, the
holder of the existing preferred shares;

4. holders of affected claims of $2,000 or less may elect to receive cash in an
amount equal to 35% of the lesser of their proven claims and $2,000;

5. holders of affected claims constitute a single ¢lass for voting purposes; and

6. all claims against Viewest are released, other than unaffected claims and

other than obligations of Vicwest under the Plan.

A meeting claims order was granted on July 2, 2003, It authorized the calling and conduct of
a meeting on August 1, 2003. The Honourable L. W. Houlden was appointed as the claims officer.
Each affected creditor holding proven claims or disputed claims was entitled to vote at the meeting
and the Monitor would keep separate records and tabulations.



6 In June and July, 2003, two separate groups of individuals brought motions asking, amongst
other things, that they be placed in separate classes for voting purposes. The first was a group of 4
retirees (the "Retirees") with unsecured debt in the nature of retirement allowances. The second was
a group of 6 former employees with entitlement under a health and dental plan of a predecessor of
Viewest (the "H&D Claimants"). These motions were denied. Both groups served notices for leave
lo appeal but took no other timely steps to advance their positions,

7 in addition, a motion brought by the Official Committee of Unsecured Creditors of Mag-
natrax Corporation (the "Committee") addressed a number of issues including production, all of
which were denied. Following certain proceedings in the U.S., the Committee filed a proof of claim
which was disputed. While provided with an opportunity for it to be adjudicated upon by the Hon-
ourable L.W. Houlden, the Committee did not avail itself of this opportunity, It abstained from vot-
ing at the meeting.

8 The meeting took place on August 1, 2003. Based on proven claims, 97.7% in number and
97.4% in value of those voting voted in favour of the Plan. With the inclusion of the disputed
claims, 93.4% in number and 79.9% in value voted in favour of the Plan.

9 The Monitor recommended to the affected creditors that they vote in favour of the Plan. In its
Fifth Report dated July 2, 2003, the Monitor noted the estimated fair market value of the new com-
mon shares as ranging from $29 to 39 million. The Monitor had estimated that recovery by the af-
fected creditors pursuant to the compromise and reorganization contemplated by the Plan would be
in the range of 25.9% to 34.8% of their affected claims. In a liquidation scenario, the Monitor esti-
mated that there would be no recovery for unsecured creditors. The Monitor recommends {o the
Court that the Plan be approved.

10 [ accept that there is some urgency associated with this request for a sanction order, Vicwest
will have drawn down fully on its DIP facilitics by September 5, 2003 and there is no other agree-
ment in place for additional DIP financing. The cash flow forecast shows an expected funding
shortfall starting in the second week of September. Vicwest has arranged for permanent financing
from GI: Capital to enable it to go forward but the financing is conditional on its successful restruc-
turing, ‘That commitment expires September 30, Vicwest is also experiencing problems associated
with securing bonding for performance and labour and materials while in restructuring proceedings.
This has negatively impacted on its ability to collect certain accounts receivable. There are also
concerns with respect to customer, supplier and employee confidence.

11 Three groups of Respondents oppose the motion of the Applicants: the Retirees, the H&D
Claimants, and the Committee.

12 In brief, the Retirces' position is that the Plan is not fair and reasonable in that their retire-
ment allowances (which they describe as pensions) are being confiscated; Onex is getting an unde-
served windfall; the noteholders are receiving preferential treatment; and the company in a going
concern liquidation i3 worth more than what is being offered under the Plan. Secondly, the Retirees
submit that the process by which Plan approval was obtained was flawed in that management's dis-
closure was deficient and the valuation evidence was seriously flawed. In this regard, amongst other
things, there was no valuation of the causes of action being released under the Plan and there was no
going concern liquidation valuation. Further, the Retirees take the position that the Monitor im-
properly recommended to affected creditors that they vote for the Plan. They also state that the




noteholders are secured creditors and separate meetings shouid have been held for the secured and
unsccured creditors. Lastly, the Retirees also challenge the releases.

13 The H&D Clatmants' position, in brief, is that they are a vulnerable group of creditors who
merit particular treatment. They cannot obtain replacement coverage for their health and dental
plans and the shares are "near-worthless" to them. They submit that the result of the Plan is unfair
and unjust and the Plan should not be sanctioned.

14 The remaining Respondent is the Committee, It did not file a factum but based on the affi-
davit filed and on oral submisstons, its position is twofold. Firstly, it objects to the wording of the
release in paragraph 8.03 of the Plan which rclates to the directors, deemed directors, officers and
employees of Viewest. Secondly, it objects to the granting of approximately 5% of the new com-
mon shares to Onex Corporation. The Committece submits that [ can approve the Plan subject to
amendments relating to these two issues.

15 A Plan may only be amended in limited circumstances. In this regard, see Algoma Steel
Corp. v. Royal Bank (1992), 8 O.R. (3d) 449 (Ont. C.A.), and Re Wandlyn Inns Lid. (1992), 15
C.B.R. (3d) 316.

16 In considering whether to sanction a plan under the CCAA, the court must review the Plan
to see if it satisties the following requirements:

a)  there must be compliance with all statutory requirements;

b)  all material filed and procedures carried out must be examined to determine if
anything has been done or purported to be done which is not authorized by the
CCAA; and

c) the Plan must be fair and reasonable,

See Northland Properties Ltd. (1988), 73 C.B.R. (N.S.) 175 (B.C.S.C.) at 182-3, aff'd (1989), 73
CB.R. (N.5.) 195 (B.C.C.A), and Re Algoma Steel Inc. (2002), 3¢ C.B.R. (4th) 1, While I do not
propose to repeat them, Paperny J. in Re Canadian Airlines Corp., 20 C.B.R. (4th) 1 set out factors
to consider in assessing whether a Plan is fair and reasonable,

17 Dealing with the first two requirements, 1 am satisfied that they have been met in the Plan
presented to me for approval. Vicwest falls within the definition of companies to which the CCAA
applies, notice was properly given, creditors were properly classified, the meeting was properly

_ constituted, the voting was properly carried out, and the Plan was overwhelming approved by the
requisite majoritics,

18 I do not accept the Retirees’ submission that the process was flawed. While the valuation
evidence and commentary could have been improved upon, T do not see this as being fatal. There is
no evidence which suggests that a going concern liquidation would attract greater value than that
reflected in the Plan. The proposed GE financing of up to $52 miilion is not persuastve in this re-
gard. $52 million is a ceiling; there is a margin formula; and its proposed security extends beyond
Viewest's property. In my view the Monitor's actions including the circulation of the materials dis-
tributed and its recommendation to the affected creditors and the Court were proper, appropriate,
and authorized. The issue of classification was already addressed by me and I do not propose to re-
peat my comments in that respect. The Plan, properly in my opinion, clearly contemplates that se-
cured creditors with deficiency claims constitute affected creditors, I am not persuaded that the
noteholders should have had a separate meeting,




19 Turning to the third requirement, an analysis of what is fair and reasonable within the con-
text of CCAA proceedings is sometimes challenging, The courts should not act, nor be perceived to
act, simply as a "rubber stamp”. Put differently, the courts cannot abdicate their responsibility. On
the other hand, the case law is replete with references te the need to respect business judgment (see
for example, Re T Eaton Co. (1999) 15 C.B.R. (4th) 311) and that the court will not second guess
business decisions reached.

20 The Respondents, and particularly the Retirees and the Committee, take issue with the 5%
allecation to Onex, a fact disclosed in the original materials filed in May, 2003, The Retirees base
much of their argument on the circumstances surrounding and following the teveraged buy out of
Vicwest's predecessor which was approved by Justice Farley in 2000.

21 A Plan of this nature is a compromise. Perfection, though desirable, is not the standard. The
Plan which included that allocation, was, as mentioned, overwhelmingly approved and not just by
virtue of the noteholders' dominant pesition, Clearly the notcholders and others saw Onex's contri-
bution, including its cooperation in the restructuring, as worthy of such an allocation and [ am not
persuaded that T should second guess the negotiated result. As to the noteholders, their treatment
results from their sizeable holdings. This is the business reality.

22 [ the final analysis, the Retirees and the H&D Claimants are unsecured creditors. 1 do not
accept that there has been a confiscation or inequity. Like others, the Retirees and the H&D Claim-
ants will receive shares which are not expected to be "near worthless" as argued by counsel for the
H&D Claimants. There is no principled basis on which to treat their claims differently from other
unsecured creditors.

23 Significantly, I note that the implementation of the Plan is essential for Viewest, Westeel
and Dumbarton to continue as going concerns. The Plan will preserve the jobs of approximately 700
employees and will produce a more favourable result than liquidation. The Monitor, an officer of
this Court, recommends the sanctioning of the Plan and has emphasized the urgency of the situation.
In my view, there are no realistic desirable practical alternatives to a sanction of the Plan. No other
competing Plan was put forward by anycne. The alternative courses of action advanced by the Re-
tirees and the H&D Claimants are speculative in nature and, in my view, pose too great a risk to the
successful restructuring of Vicwest. As fo the release in s, 8.03 of the Plan, as stated in Re Canadian
Airlines Corp., supra, there is nothing in the CCAA which prohibits such a release. The release also
received voter approval. In addition, it is clear that the exception contained in s. 5.1(2) of the CCAA
is captured by the language of the Plan and the proposed sanction order, I am satisfied that the Plan
including the release in s. 8.03 is fair and reasonable.

24 In conclusion, I am granting the order requested by the Applicants.
PEPALIL JL.
cp/e/ne/qwiqlgkw/glkig
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Debtor and creditor - Companies' Creditors Arrangement Act -- Jurisdiction - Jurisdiction of su-
pervising judge not limited to preserving status quo -- Supervising judge having power (o vary stay
and allow company to enter info agreements 1o facilitate restructuring, provided that creditors have
Jinal decision whether or not 1o approve Plan -- Supervising judge entitled to use his own judgment
and conclude that plan was not doomed to fail despite creditors’ opposition - Companies' Creditors
Arrangement Act, R.S.C. 1985 ¢ C-36, 5. 11,

The debtor company negotiated agreements with two of its stakeholders and a finance provider
which were intrinsic to the success of the Plan of Arrangement that the company proposed. While
the stakeholders did not have a right to vote to approve any plan of arrangement and reorganization,
they had a functional veto in the sense that no restructuring could be completed without their sup-
port, The company sought court authorization to enter into the agreements. Authorization was
granted by the supervising judge. Creditors of the company appealed the orders, arguing that the
supervising judge did not have jurisdiction generally to make the orders and that he did not have
jurisdiction to approve orders that would facilitate a Plan that was doomed to fail, considering the
creditors' opposition to the Plan.

1leld, the appeal should be dismissed.

The motions judge had jurisdiction to make the orders authorizing the company to enter into the
agreements, Section 11 of the Companies' Creditors Arrangement Act provides a broad jurisdiction
to impose terms and conditions on the granting of the stay. Section 11(4) includes the power to vary



the stay and allow the company to enter into agreements to facilitate the restructuring, provided that
the creditors have the final decision under s. 6 whether or not to approve the Plan. The court's juris-
diction is not limited to preserving the status quo. The orders in this case did not usurp the s, 6
rights of the creditors and did not unduly interfere with the business judgment of the creditors. The
orders moved the process along to the point where the creditors were free to exercise their rights at
the creditors' meeting. It must be a matter of judgment for the supervising judge to determine
whether a Plan is doomed to fail, It was apparent in this case that the motions judge brought his
judgme nt to bear and decided that the Plan was not doomed to fail. There was no basis for second
ouessing him on that issue.
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The judgment of the court was delivered by

[1] ROSENBERG J.A.:-- This appeal is another chapter in the continuing attempt by Siclco Inc,
and four of its wholly-owned subsidiarics to emerge from protection from their creditors under the
Companies' Creditors Arrangement Act, R.S.C. 1985, ¢. C-36 ["CCAA"]. The appellant, an Infor-
mal Committee of Senior Debenture Holders who are Stelco's largest creditor, applies for leave to
appeal under s. 13 of the CCAA and it leave be granted appeals three orders made by Farley J. on
October 4, 2005 in the CCAA proceedings. These orders authorize Stelco to enter into agreements
with two of its stakeholders and a finance provider. The appellant submits that the motions judge
had no jurisdiction to make thesc orders and that the effect of these orders is to distort or skew the
CCAA process. A group of Steleo's equity holders support the submissions of the appellant. The
various other players with a stake in the restructuring and the court-appointed Monitor support the
orders made by the motions judge. [page256]

(2] Given the urgency of the matter it is only possible to give relatively brief reasons for my con-
clusion that while leave to appeal should be granted, the appeal should be dismissed.

The Facts

[3] Stelco Inc. and the four wholly-owned subsidiaries obtained protection from their creditors
under the CCAA on January 29, 1994, Thus, the CCAA process has been going on for over 20
months, longer than anyone expected. Farley J. has been managing the process throughout, The ini-
tial order made under s. 11 of the CCAA gives Stelco sole and exclusive authority to propose and
file a plan of arrangement with its creditors. To date, attempts to restructure have been unsuccessful.
In particular, a plan put forward by the Senior Debt Holders failed.

[4] While there have no doubt been many obstacles to a successful restructuring, the paramount
problem appears to be that stakeholders, the Ontario government and Stelco's unions, who do not
have a formal veto (i.e., they do not have a right to vote to approve any plan of arrangement and re-
organization) have what the parties have referred to as a functional veto. It is unnecessary to set out
the reasons for these functional vetoes. Suffice it to say, as did the Monitor in its Thirty-Highth Re-
port, that each of these stakeholders is "capable of exercising sufficient leverage against Stelco and
other stakeholders such that no restructuring could be completed without that stakeholder's sup-
port",

[5] In an attempt to successfully emerge from CCAA protection with a plan of arrangement, the
Stelco board of directors has negotiated with two of these stakeholders and with a finance provider
and has reached three agreements: an agreement with the provincial government (the "Ontario
Agreement"), an agreement with The United Steelworkers International and Local 8782 (the "USW
Agreement"), and an agreement with Tricap Management Limited (the "Tricap Agreement"). Those
agreements are intrinsic to the success of the Plan of Arrangement that Stelco proposes, However,
the debt holders including this appellant have the ultimate veto. They alone will vote on whether to
approve Stelco's Plan. The vote of the affected debt holders is scheduled for November 15, 2005,

[6] The three agreements have terms to which the appellant objects, For example, the Tricap
Agreement contemplates a break fee of up to $10.75 million depending on the circumstances. Tri-
cap will be entitled to a break fee if the Plan fails to obtain the requisite approvals or if Tricap ter-
minates its obligations to provide financing as a result of the Plan being amended without Tricap's




approval. Half of the break fee becomes payable if the Plan [page257] is voted down by the credi-
tors. Another example ts found in the Ontario Agreement, which provides that the order sanctioning
the Final Plan shall name the members of Stelco's board of directors and such members must be ac-
ceptable to the province. Consistent with the Order of March 30, 2005 and as required by the terms
of the agreements themsclves, Stelco sought court authorization to enter into the three agreements.
We were told that, in any event, it is common practice to seek court approval of agreements of this
importance. The appellant submits that t he motions judge had no jurisdiction to make these orders,

[7] There are a number of other facts that form part of the context for understanding the issues
raised by this appcal. First, on July 18, 2005, the motions judge extended the stay of proceedings
until September 9, 2005 and warned the stakeholders that this was a "real and functional deadline”.
While that date has been extended because Stelco was making progress in its talks with the stake-
holders, the urgency of the situation cannot be underestimated. Something will have to happen to
either break the impasse or terminate the CCAA process.

[8] Second, on October 4, 2003, the motions judge made several orders, not just the orders to au-
thorize Stelco to enter into the three agreements to which the appellant objects. In particular, the
motions judge extended the stay to December and made an order convening the creditors' meeting
on November 15 to approve the Stelco Plan, The appellant does not object to the orders extending
the stay or convening the meeting to vote on the Plan.

[9] Third, the appeilant has not sought permission to prepare and file its own plan of arrange-
ment. At present, the Stelco Board's Plan is the only plan on the table and as the motions judge ob-
served, "one must also realistically appreciate that a rival financing arrangement at this stage, start-
ing from essentially a standing start, would take considerable time for due diligence and there is no
assurance that the conditions will be any less onerous than those extracted by Tricap" [at para. 5].

[10] Fourth, in his orders authorizing Stelco to enter into these agreements, the motions judge
made it clear that these authorizations, "are not a sanction of the terms of the plan ... and do not
prohibit Stelco from continuing discussions in respect of the Plan with the Affected Creditors”.

[11] Fifth, the independent Monitor has reviewed the Agreements and the Plan and supports
Steleo's position,

[12} Finally, and importantly, the Senior Debenture Holders that make up the appellant have said
unequivocally that they will not approve the Plan. The motions judge recognized this in his reasons
[at para. 7]: [page258]

The Bondholder group has indicated that it is firmly opposed to the plan as presently
constituted. That group also notes that more than half of the creditors by $ value have
advised the Monitor that they are opposed to the plan as presently constituted, ... The
present plan ma¥ be adjusted (with the blessing of others concerned) o the extent that
it, in a revised form, is palatable to the creditors (assuming that they do not have a mas-
sive change of heart as to the presently proposed plan).

Leave to Appeal

[13] The parties agree on the test for granting leave to appeal under s. 13 of the CCAA. The
moving party must show the following:



(a)  the point on appeal is of significance to the practice;

(by  the point is of significance to the action;

(c)  the appeal is prima facie meritorious; and

(dy  the appeal will not unduly hinder the progress of the action.

[14] In my view, the appellant has met this test. The point raised is a novel and important one, Tt
concerns the jurisdiction of the supervising judge to make orders that do not merely preserve the
status quo but authorize key elements of the proposed plan of arrangement. The point is of obvious
significance in this action. If the motions judge's approvals were to be set aside, it is doubtful that
the Plan could proceed. On the other hand, the appellant submits that the orders have created a co-
ercive and unfair environment and that the Plan is doomed to fail. It was therefore wrong to author-
1ze Stelco to enter into agreements, especially the Tricap Agreement, that could further deplete the
estate, The appeal is prima facie meritorious. The matter appears to be one of first impression. It
certainly cannot be said that the appeal is frivolous. Finally, the appeal will not unduly hinder the
progress of the action. Because of the speed with which this court 1s able to deal with the case, t he
appeal will not unduly interfere with the continuing negotiations prior fo the November 15th meet-
ing.

[15] For these reasons, I would grant leave to appeal.

Analysis
Jurisdiction generally

| 16] The thrust of the appellant's submissions is that while the judge supervising a CCAA process
has jurisdiction to make orders that preserve the status quo, the judge has no jurisdiction to make an
order that, in effect, entrenches elements of the proposed Plan. Rather, the approval of the Plan isa
matter solely for |page259] the business judgment of the creditors, The appellant submits that the
orders made by the motions judge are not authorized by the statute or under the court's inherent ju-
risdiction and are in fact inconsistent with the scheme and objects of the CCAA, They submit that
the orders made in this case have the effect of substituting the court’s judgment for that of the debt
holders who, under s. 6, have exclusive jurisdiction to approve the plan. Under s. 6, it is only after a
majority in number representing two-thirds in value of the creditors vote to approve the plan that the
court has a role in deciding whether to sanction the plan.

[17] Underlying this argument is a concern on the part of the creditors that the orders are coer-
cive, designed to force the creditors to approve a plan, a plan in which they have had no input and
of which they disapprove,

[18] In my view, the motions judge had jurisdiction to make the orders he did authorizing Stelco
to enter into the agrecments, Section 11 of the CCAA provides a broad jurisdiction to impose terms
and conditions on the granting of the stay. In my view, s. 11(4) includes the power to vary the stay
and allow the company to enter into agreements to facilitate the restructuring, provided that the
creditors have the final decision under s. 6 whether or not to approve the Plan, The court's jurisdic-
tion is not limited (o preserving the status quo. The point of the CCAA process is not simply to pre-
serve the status quo but to facilitate restructuring so that the company can successfully emerge from
the process. This point was made by Gibbs J.A, in Chef Ready Foods L.td. v. Hongkong Bank of
Canada, [1990] B.C.J. No. 2384, 4 C.B.R. (3d} 311 (C.A.)}, at para. 10:



The purpose of the C.C.A.A. is to facilitate the making of a compromise or arrange-
ment between an insolvent debtor company and its creditors to the end that the compa-
ny is able to continue in business, It is available to any company incorporated in Cana-
da with assets or business activities in Canada that is not a bank, a railway company, a
telegraph company, an insurance company, a trust company, or a loan company. When
a company has recourse to the C.C.A.A. the court is called upon to play a kind of su-
pervisory role to preserve the status quo and to move the process along to the point
where a compromise or arrangement is approved or it is evident that the attempt is
doomed to failure, Obviously time is critical. Equally obviously, if the attempt at com-
promise or arrangement is to have any prospect of success there must be a means of
holding the creditors at bay, hence the powers vested in the court under s, 11,

(Imphasis added)

[19] In my view, provided the orders do not usurp the right of the creditors to decide whether to
approve the Plan the motions judge had the necessary jurisdiction to make them. The orders made in
this case do not usurp the s. 6 rights of the creditors and [page260] do not unduly interlere with the
business judgment of the creditors. The orders move the process along to the point where the credi-
tors arc free to exercise their rights at the creditors’ meeting.

[20] The argument that the orders are coercive and therefore unreasonably interfere with the
rights of the creditors turns largely on the potential $10.75 million break fee that may become paya-
ble to Tricap. However, the motions judge has found as a fact that the break fee is reasonable. As
counsel for Ontario points out, this necessarily entails a finding that the break fee is not coercive
even if it could to some extent deplete Stelco's assets.

[21] Further, the mottons judge [at para, 9] both in his reasons and in his orders made it clear that
he was not purporting to sanction the Plan, As he said in his reasons, "T wish to be absolutely clear
that I am not ruling on or considering in any way the fairness of the plan as presented”. The credi-
tors will have the ultimate say on November 15 whether this plan will be approved.

Doomed to fail

[22] The appellant submits that the motions judge had no jurisdiction to approve orders that
would facilitate a Plan that is doomed to fail. The authorities indicate that a court should not ap-
prove a process that will lead to a plan that is doomed to fail. The appellant says that it has made it
as clear as possible that it does not accept the proposed Plan and will vote against it. In Inducon
Development Corp. (Re), [1992] O.J. No. 8, 8 C.B.R. (3d) 306 (Gen. Div.), at p. 310 C.B.R., Farley
J. said that, "It is of course, ... fruitless to proceed with a plan that is doomed to failure at a further
stage."

[23] However, it is important to take into account the dynamics of the situation. In fact, it is the
appellant's position that nothing will happen unti! a vote on a Plan is imminent or a proposal from
Steleo 1s voted down; only then will Stelco enter into realistic negotiations with its creditors, It is
apparent that the motions judge is of the view that the Plan is not doomed to fail; he would not have
approved steps to continue the process if he thought it was., As Austin J. said in Bargain Harold's
Discount [.td. v, Paribas Bank of Canada (1992), 7 O.R. (3d) 362, [1992] O.J, No, 374 (Gen. Div.),
at p. 369 O.R.



The jurisprudence is clear that if it is obvious that no plan will be found acceptable to
the required percentages of creditors, then the application should be refused. The fact
that Paribas, the Royal Bank and K Mart now say there is no plan that they would ap-
prove, does not put an cnd to the inguiry. All affected constituencies must be consid-
ered, including secured, preferred and unsecured creditors, employees, landlords,
shareholders, and the public generally ...

(Emphasis added) [page261]

[24] 1t must be a matter of judgment for the supervising judge to determine whether the Plan is
doomed to fail. This Plan is supported by the other stakeholders and the independent Monitor. It is a
product of the business judgment of the Stelco board as a way out of the CCAA process. It was
open to the motions judge to conclude that the plan was not doomed to fail and that the process
should continue. Despite its opposition to the Plan, the appellant's position inherently concedes the
possibility of success, otherwise these creditors would have opposed the extension of the stay, op-
posed the order setting a date for approval of the plan and sought fo terminate the CCAA proceed-
ings.

[25] The motions judge said this in his reasons [at para. 2]

It seems to me that Stelco as an ongoing enterprise is getting a little shop worn/shopped
worn. It would not be helpful to once again start a new general process to find the ideal
situation [sic solution?}; rather the urgency of the situation requires that a reasonable
solution be found.

e went on to state [at para. 7] that in the month before the vote there "will be considerable discus-
sion and negotiation as to the plan which will in fact be put to the vote" and that the present Plan
may be adjusted. He urged the stakcholders and Stelco to "deal with this question in a positive way"
and that "it is better to move forward than backwards, especially where progress is required", It is
obvious that the motions judge has brought his judgment to bear and decided that the Plan or some
version of it is not doomed to fail. I can see no basis for second-guessing the motions judge on that
issue.

[26] I should comment on a submission made by the appellant that no deference should be paid to
the business judgment of the Stelco board. The appellant submits that the board is entitled to defer-
ence for most of the decisions made in the day-to-day operations during the CCAA process except
whether a restructuring should proceed or a plan of arrangement should proceed, The appellant
submiits that those latter decisions are solely the prerogative of the credifors by reason of s, 6. While
there is no question that the ultimate decision is for the creditors, the board of directors plays an
tmportant role in the restructuring process. Blair J.A. made this clear in an earlier appeal to this
court concerning Stelco reported at (2005), 75 O.R. (3d) 5, [2005] O.J. No. 1171 (C.A)), at para, 44:

What the court does under s. 11 is to establish the boundaries of the playing field and
act as a referee in the process. The company's role in the restructuring, and that of its
stakeholders, is to work out a plan or compromise that a sufficient percentage of credi-
tors will accept and the court will approve and sanction. The corporate activities that
take place in the course of the workout are governed by the legislation and legal princi-
ples that normally apply [page262] to such activities. In the course of acting as referee,




the court has great leeway, as Farley J. observed in Lehndorft, supra, at para. 5, "to
make order[s] so as to effectively maintain the status quo in respect of an insolvent
company while it attempts to gain the approval of its ereditors for the proposed com-
promise or arrangement which will be to the benefit of both the company and its credi-
tors”. But the s. 11 discretion is not open-ended and unfettered. Its exercise must be
guided by the schem ¢ and object of the Act and by the legal principles that govern
corporate law issues. Morcover, the court is not entitled to usurp the role of the direc-
tors and management in conducting what are in substance the company's restructuring
efforts,

(Emphasis added)

[27] The approvals given by the motions judge in this case are consistent with these principles.
Those orders allow the company's restructuring efforts to move forward.

[28] The position of the appellant also fails to give any weight to the broad range of interests in
play ina CCAA process. Again fo quote Blair I.A. in the earlier Stelco case at para. 36:

In the CCAA context, Parliament has provided a statutory framework to extend pro-
tection to a company while it holds its creditors at bay and attempts to negotiate a com-
promised plan of arrangement that will cnable it to emerge and continue as a viable
cconomic entity, thus benefiting society and the company in the long run, along with
the company's creditors, shareholders, employees and other stakeholders. The s. 11 dis-
cretion is the engine that drives this broad and flexible statutory scheme, and that for
the most part supplants the need to resort to inherent jurisdiction,

(Emphasts added)
[29] For these reasons, I would not give cffect to the submissions of the appellant.
Submissions of the equity holders

[30] The equity holders support the position of the appellant. They point out that the Stelco
CCAA situation is soniewhat unique. While Stelco entered the process in dire straits, since then al-
most unprecedented worldwide prices for steel have boosted Steleo's fortunes. In an endorsement of
February 28, 2005, [2005] O.]. No. 730, 7 C.B.R. (5th) 310 (S.C.J.), the motions judge recognized
this unusual state of affairs |at para, 5]:

In most restructurings, on emergence the original shareholder equity, if it has not
been legally "evaporated" because the insolvent corporation was so far under water, i3
very substantially diminished, For example, the old shares may be converted into new
emergent shares at arate of 100 to 1; 1,000 to 1; or even 12,000 to 1. ... Stelco is one of
those rare situations in which a change of external circumstances ... may result in the
original equity having a more substantial "recovery" on emergence than outline above.

|31] The equity holders point out that while an earlier plan would have allowed the shareholders
to benefit from the continued [page263] and anticipated growth in the Stelco equity, the present
plan does not include any provision for the existing shareholders. I agree with counsel for Stelco
that these arguments are premature, They raise issues for the supervising judge if and when he is
called upon to exercise his diseretion under s. 6 to sanction the Plan of arrangement.




Disposition

[32] Accordingly, I would dismiss the appeal. On behalf of the court, I wish to thank all counsel
for their very helpful written and oral submissions that made it possible to deal with this appeal ex-
peditiously.

Appeal dismissed.



Tab 6



In the Matter of the Companies' Creditors Arrangement Act,
R.S.C, 1985, c. C-36, as amended and in the Matter of a
Proposed Plan of Compromise or Arrangement with respect to
Stelco Inc., and other Applicants listed in Schedule "A"
Application under the Companies' Creditors Arrangement Act,
R.S.C. 1985, ¢. C-36 as amended

[Indexed as: Stelco Tne. (Re )]
[* Editor's note: Schedule "A" was not attached to
the copy received from the Court and therefore is not
included in the judgment.]

75 OLR. (3d) 5
[2005] O.J. No. 1171

Docket: M32289

Court of Appeal for Ontario,
Goudge, Feldman and Blair JJ.A.
March 31, 2005

Corporations - Directors -- Removal of directors - Jurisdiction of court to remove directors - Re-
structuring supervised by court under Companies’ Creditors Arrangement Act - Supervising judge
erving in removing directors based on apprehension that directors would not act in best interests of
corporation - I context of restructuring, court not having inherent Jurisdiction to remove directors
- Remaval of directors governed by normal principles of corporate law and not by court's authority
under s, 11 of Companies’ Creditors Arrangement Aci io supervise restructuring -—- Companies’
Creditors Arrangement Act, R.S.C. 1985, ¢. C-36, 5. 11

Debior and creditor -- Arrangements - Removal of directors -- Jurisdiction of court to remove di-
rectors - Restructuring supervised by court under the Companies' Creditors Arrangement Act --
Supervising judge erring in removing directors based on apprehension that directors would not act
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ing -- Companies' Creditors Arrangement Act, R.S.C. 1985, ¢. C-36, 5. 11,

On January 29, 2004, Stelco Ine. ("Stelco™) obtained protection from creditors under the Compa-
nies' Creditors Arrangement Act ("CCAA"). Subsequently, while a restructuring under the CCAA
was under way, Clearwater Capital Management Inc. ("Clearwater") and Equilibrium Capital Man-




agement Inc, ("Equilibrium") acquired a 20 per cent holding in the outstanding publicly traded
common shares of Stelco. Michael Woollcombe and Roland Keiper, who were associated with
Clearwater and LEquilibrium, asked to be appointed to the Stelco board of directors, which had been
depleted as a result of resignations. Their request was supported by other shareholders who, togeth-
er with Clearwater and Equilibrium, represented about 40 per cent of the common shareholders. On
February 18, 2005, the Board acceded to the request and Woollcombe and Keiper were appointed to
the Board. On the same day as their appointments, the board of directors began consideration of
competing bids that had been received as a result of a court-approved capital raising process that
had become the focus of the CCAA restructuring,

The appointment of Woollcombe and Keiper to the Board incensed the employees of Stelco. They
applied to the court to have the appointments set aside. The employees argued that there was a rea-
sonable apprehension that Woollcombe [page6] and Keiper would not be able to act in the best in-
terests of Stelco as opposed to their own best interests as shareholders. Purporting to rely on the
court's inherent jurisdiction and the discretion provided by the CCAA, on February 25, 2003, Farley
J. ordered Woolicombe and Keiper removed from the Board.

Woollcombe and Keiper applied for leave to appeal the order of Farley J. and if leave be granted,
that the order be set aside on the grounds that (a) Farley J. did not have the jurisdiction to make the
order under the provisions of the CCAA, (b) even if he did have jurisdiction, the reasonable appre-
hension of bias test had no application to the removal of directors, (¢) he had erred in interfering
with the exercise by the Board of its business judgment in filling the vacancies on the Board, and
(d) in any event, the facts did not meet any test that would justify the removal of directors by a
coutt,

Held, leave to appeal should be granted, and the appeal should be allowed.

The appeal invelved the scope of a judge's discretion under s. 11 of the CCAA, in the context of
corporate governance decisions made during the course of the plan negotiating and approval process
of the CCAA. In particular, it involved the court's power, if any, to make an order removing direc-
tors under s. 11 of the CCAA. The order to remove directors could not be founded on inherent ju-
risdiction. Inherent jurisdiction is a power derived from the very nature of the court as a superior
court of law, and it permits the court to maintain its authority and to prevent its process from being
obstructed and abused. However, inherent jurisdiction does not operate where Parliament or the
legislature has acted and, in the CCAA context, the discretion given by s. 11 to stay proceedings
against the debtor corporation and the discretion given by s. 6 to approve a plan which appears to be
reasonable and fair supplanted the need to resort to inherent jurisdiction. A judge is general ly exer-
cising the court's statutory discretion under s. 11 of the Act when supervising a CCAA proceeding,
The order in this case could not be founded on inherent jurisdiction because it was designed to su-
pervise the company's process, not the court's process.

The issue then was the nature of the court's power under s. 11 of the CCAA. The s. 11 discretion is
not open-ended and unfettered. Its exercise was guided by the scheme and object of the Act and by
the legal principles that govern corporate law issues. What the court does under s. 11 is establish the
boundaries of the playing field and act as a referec in the process, The company's role in the re-
structuring, and that of its stakeholders, is to work out a plan or compromise that a sufficient per-
centage of creditors will accept and the court will approve and sanction. In the course of acting as
referee, the court has authority to effectively maintain the status quo in respect of an insolvent
company while it attempts to gain the approval of its creditors for the proposed compromise or ar-




rangement which will be to the benefit of both the company and its creditors. The court is not enti-
tled to usurp the role of the directors and management in conducting what are in substance the
company's restructusin g efforts. The corporate activities that take place in the course of the warkout
are governed by the legislation and legal principles that normally apply to such activities, The court
is not catapulted into the shoes of the board of dircctors or into the seat of the chair of the board
when acting in 1ts supervisory role in the restructuring,

The matters relating to the removal of directors did not fall within the court's discretion under s. 11.
The fact that 5. 11 did not itself provide the authority for a CCAA judge to order the removal of di-
rectors, however, did not mean that the supervising judge was powerless to make such an order.
Section 20 of the CCAA offered a gateway to the oppression remedy and other provisions of the
Canada [page7] Business Corporations Act, R.S.C. 1985, ¢. C-44 ("CBCA") and similar provincial
statutes. The powers of a judge under s. 11 of the CCAA may be applied together with the provi-
sions of the CBCA, including the oppression remedy provisions of that statute.

Court removal of directors is an exceptional remedy and one that is rarely exercised in corporate
law. In determining whether directors have fallen foul of their obligations, more than some risk of
anticipated misconduct is required before the court can impose the extraordinary remedy of remov-
ing a director from his or her duly clected or appointed office. The evidence in this casc was far
from reaching the standard for removal, and the record would not support a finding of oppression,
even if one had been sought. The record did not support a finding that there was a sufficient risk of
misconduct to warrant a conclusion of oppression. Further, Farley J.'s borrowing the administrative
law notion of apprehension of bias was foreign to the principles that govem the election, appoint-
ment and removal of directors and to corporate governance considerations in general. There was
nothing in the CBCA or other corporate legislation that envisaged the screening of directors in ad-
vance for their ability to a ct neutrally, in the best interests of the corporation, as a prerequisite for
appointment. The issue te be determined was not whether there was a connection between a director
and other shareholders or stakeholders, but rathcr whether there was some conduct on the part of the
director that would justify the imposition of a corrective sanction. An apprehension of bias approach
did not fit this sort of analysis.

For these reasons, arley J. erred in declaring the appointment of Woollcombe and Keiper as direc-
tors of Stelco of no force and cffect, and the appeal should be allowed.
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The judgment of the court was delivered by
BLAIR JA,: --
Part I -- Introduction

[1] Steleo Inc. and four of its wholly-owned subsidiaries obtained protection from their creditors
under the Companies' Creditors Arrangement Act (the "CCAA"Y at the end of the document] on
January 29, 2004, Since that time, the Stelco Group has been engaged in a high profile, and some-
times controversial, process of economic restructuring. Since October 2004, the restructuring has
revolved around a court-approved capital raising process which, by Iebruary 2005, had generated a
number of competitive bids for the Stelco Group.

[2] Iarley J., an experienced judge of the Superior Court Commercial List in Toronto, has been
supervising the CCAA process from the outset.

[3] The appellants, Michael Woollcombe and Roland Keiper, are associated with two companies
-- Clearwater Capital Management Inc. and Equilibrium Capital Management Inc, -- which, respec-
tively, hold approximately 20 per cent of the outstanding publicly traded common shares of Stelco.
Most of these shares have been acquired while the CCAA process has been ongoing, and Messrs,
Woollcombe and Keiper have made it clear publicly that they believe there is good sharecholder
value in Stelco in spite of the restructuring. The reason they arc able to take this position is that
there has been a solid turn around in worldwide steel markets, as a result of which Stelco, although
remaining in insolvency protection, is earning annual operating profits.

[4] The Stelco board of directors (the "Board") has been depleted as a result of resignations, and
in January of this year Messrs. Woollcombe and Keiper expressed an interest in being appointed to
the Board. They were supported in this request by other shareholders who, together with Clearwater
and Equilibrium, represent about 40 per cent of the Stelco common shareholders. On February 18,
2005, the Board appointed the appellants directors. In announcing the appointments publicly, Stelco
said in a press release:

After carcful consideration, and given potential recoveries at the end of the company's
restructuring process, the Board responded favourably to the requests by making the
appointments announced today.



Richard Drouin, Chairman of Stelco's Board of Directors, said: "I'm pleased to wel-
come Roland Keiper and Michael Woollcombe to the Board, Their {pagel0] experience
and their perspective will assist the Board as it strives to serve the best interests of all
our stakeholders, We look forward to their positive contribution."

[5] On the same day, the Board began its consideration of the various competing bids that had
been received through the capital raising process.

[6] The appointments of the appellants to the Board incensed the employee stakeholders of Stelco
{(the "Employees”), represented by the respondent Retired Salaried Beneficiaries of Stelco and the
respondent United Steelworkers of America ("USWA"). Outstanding pension liabilities to current
and retired employees are said to be Stelco's largest long-term liability -- exceeding several billion
dollars, The Employees perceive they do not have the same, or very much, economic feverage in
what has sometimes been referred to as "the bare knuckled arena” of the restructuring process. At
the same time, they are amongst the most financially vulnerable stakeholders in the piece. They see
the appointments of Messrs. Woollcombe and Keiper to the Board as a threat to their well being in
the restructuring process because the appointments provide the appellants, and the shareholders they
represent, with direct access to sensitive information relating to the competing bids to which other
stakeholders (including themselves) are not privy.

{71 The Employees fear that the participation of the two major sharcholder representatives witl
titt the bid process in favour of maximizing shareholder value at the expense of bids that might be
morte favourable to the interests of the Employces. They sought and obtained an order from Farley
J. removing Messts. Woollcombe and Keiper from their short-lived position of directors, essentially
on the basis of that apprehension.

[8] The Employees argue that there is a reasonable apprehension the appellants would not be able
to act in the best interests of the corporation -- as opposed to their own best interests as shareholders
-- in considering the bids. They say this is so because of prior public statements by the appellants
about enhancing shareholder value in Stelco, because of the appellants' linkage to such a large
shareholder group, because of their carlier failed bid in the restructuring, and because of their oppo-
sition 1o a capital proposal made in the proceeding by Deutsche Bank (known as the "Stalking
Horse Bid"). They submit further that the appointments have poisoned the atmosphere of the re-
structuring process, and that the Board made the appointments under threat of facing a potential
shareholders' meeting where the members of the Board would be replaced en masse. [pagel1]

[9] On the other hand, Messrs. Woollcombe and Keiper seek to set aside the order of Farley I, on
the grounds that (a) he did not have the jurisdiction to make the order under the provisions of the
CCAA, (b) even if he did have jurisdiction, the reasonable apprehension of bias test applied by the
motion judge has no application to the removal of directors, (¢) the motion judge erred in interfering
with the excreise by the Board of its business judgment in filling the vacancies on the Board, and
(d) the facts do not meet any test that would justify the removal of directors by a court in any event.

[10] For the reasons that follow, I would grant leave to appeal, allow the appeal and order the re-
instatement of the applicants to the Board.

Part 1] -- Additional Facts



[11] Before the initial CCAA order on January 29, 2004, the shareholders of Stelco had last met
at their annual gencral meeting on April 29, 2003, At that mecting they elected 11 directors to the
Board. By the datc of the initial order, threc of those directors had resigned, and on November 30,
2004, a fourth did as well, leaving the company with only seven directors.

[12] Stelco's articles provide for the Board to be made up of a minimum of ten and a maximum of
20 directors. Consequently, after the last resignation, the company's corporate governance commit-
tee began to take steps to search for new directors. They had not succeeded in finding any prior to
the approach by the appellants in January 2005,

[13] Messrs. Woollcombe and Keiper had been accumulating shares in Stelco and had been par-
ticipating in the CCAA proceedings for some time before their request to be appointed to the Board,
through their companies, Clearwater and Equilibrium, Clearwater and Equilibrium are privately
held, Ontario-based investment management firms, Mr. Keiper is the president of Equilibrium and
associated with Clearwater. Mr, Woollcombe is a consultant to Clearwater, The motion judge found

that they "come as a package".

[14] Tn October 2004, Stelco sought court approval of its proposed method of raising capital. On
October 19, 2004, Farley J. issued what has been referred to as the Initial Capital Process Order.
This order set out a process by which Stelco, under the direction of the Board, would solicit bids,
discuss the bids with stakeholders, evaluate the bids and report on the bids to the court.

[15] On November 9, 2004, Clearwater and Equilibrium announced they had formed an investor
group and had made a |pagel2 Jcapital propesal to Stelco. The proposal involved the raising of
$125 million through a rights offering. Mr, Keiper stated at the time that he believed "the value of
Steleo's equity would have the opportunity to increase substantially if Stelco emerged from CCAA
while minimizing dilution of its shareholders.” The Clearwater proposal was not accepted.

[16] A few days later, on November 14, 2004, Stelco approved the Stalking Horse Bid. Clearwa-
ter and Equilibriom opposed the Deutsche Bank proposal. Mr, Keiper criticized it for not providing
sufficient value to existing shareholders. However, on November 29, 2004, Farley J. approved the
Stalking Horse Bid and amended the Initial Capital Process Order accordingly. The order set out the
various channels of communication between Stelco, the monitor, potential bidders and the stake-
holders. It provided that members of the Board were to see the details of the different bids before
the Board selected one or more of the offers.

[17] Subsequently, over a period of two and a half months, the shareholding position of Clearwa-
ter and Hquilibrium increased from approximately five per cent as at November 19, to 14.9 per cent
as at January 25, 2005, and finally to approximately 20 per cent on a fully diluted basis as at Janu-
ary 31, 2005, On January 25, Clearwater and Equilibrium announced that they had reached an un-
derstanding jointly to pursue efforts to maximize shareholder value at Stelco. A press release stated:

Such efforts will include seeking to ensure that the interests of Stelco's equity holders
are appropriately protected by its board of directors and, ultimately, that Stelco's equity
holders have an appropriate say, by vote or otherwise, in determining the future course
of Stelco.

{18] On February 1, 2005, Messrs. Keiper and Woollcombe and other representatives of Clear-
water and Equilibrium met with Mr, Drouin and other Board members to discuss their views of
Stelco and a [air outcome for all stakeholders in the proceedings. Mr. Keiper made a defailed



presentation, as Mr. Drouin testified, "encouraging the Board to examine how Steleo might improve
its value through enhanced disclosure and other steps”. Mr. Keiper expressed confidence that "there
was value to the equity of Stelco", and added that he had backed this view up by investing millions
of dollars of his own money in Stelco shares. At that meeting, Clearwater and Equilibrium request-
ed that Messrs, Woollcombe and Keiper be added to the Board and to Stelco's restructuring com-
mittee. In this respect, they were supported by other sharcholders holding about another 20 per cent
of the company's common shares, [pagel3]

[19] At paras. 17 and 18 of his affidavit, Mr. Drouin, summarized his appraisal of the situation:

17. It was my assessment that each of Mr. Keiper and Mr. Woollcombe had personal quali-
ties which would allow them to make a significant contribution to the Board in terms of
their backgrounds and their knowledge of the steel industry generally and Stelco in par-
ticular. In addition | was aware that their appointment to the Board was supported by
approximately 40 per cent of the shareholders. In the event that these shareholders suc-
cessfully requisitioned a sharcholders meeting they were in a position to determine the
composition of the entire Board.

18. 1 considered it essential that there be continuity of the Board through the CCAA pro-
cess. | formed the view that the combination of existing Board members and these ad-
ditional members would provide Stelco with the most appropriate board composition in
the circumstances. The other members of the Board also shared my views.

[20] In order to ensure that the appellants understood their duties as potential Board members
and, particularly that "they would no longer be able to consider only the interests of shareholders
alone but would have fiduciary responsibilities as a Board member to the corporation as a whole",
Mr. Drouin and others held several further meetings with Mr, Woolleombe and Mr, Keiper. These
discussions "included areas of independence, standards, fiduciary duties, the role of the Board Re-
structuring Committee and confidentiality matters”, Mr. Woollcombe and Mr, Keiper gave their as-
surances that they fully understood the nature and extent of their prospective duties, and would
abide by them. In addition, they agreed and confirmed that:

(a)  Mr. Woolleombe would no longer be an advisor to Clearwater and Equilibrium
with respect to Stelco;

(b)  Clearwater and Equilibrium would no longer be represented by counsel in the
CCAA proceedings; and

(¢) Clearwater and Equilibrium then had no involvement in, and would have no fu-
ture involvement, in any bid for Stclco.

[217 On the basis of the foregoing -- and satisfied "that Messrs. Keiper and Woollcombe would
maie a positive contribution to the various issues before the Board both in [the] restructuring and
the ongoing operation ol the business” -- the Board made the appointments on February 18, 2005,

[22] Seven days later, the motion judge found it "appropriate, just, necessary and reasonable to
declare” those appointments "to be of no force and effect” and to remove Messrs. Woollecombe and
Keiper from the Board. He did so not on the basis of any actual conduct on the part of the appellants
as directors of Stcleo but [pagel4] because there was some risk of anticipated conduct in the future.
The gist of the motion judge's rationale is found in the following passage from his reasons (at para,
23):



In these particular circumstances and aside [rom the Board feeling coerced into the ap-
pointments for the sake of continuing stability, | am not of the view that it would be
appropriate to wait and see if there was any explicit action on behalf of K and W while
conducting themselves as Board members which would demonstrate that they had not
lived up to their obligations to be "neutral". They may well conduct themselves beyond
reproach. But if they did not, the fallout would be very detrimental to Stelco and its
ability to successfully emerge. What would happen to the bids in such a dogfight? T fear
that it would be trying to put Humpty Dumpty back together again, The same situation
would prevail even if K and W conducted themselves beyond reproach but with the
BBoard continuing to be concerned that they not do anything seemingly offensive to the
bloc. The risk to the process and to Stelco in its emergence is simply too great to risk
the wait and see approach.

Part I1I -- Leave to Appeal

[23] Because of the "real time" dynamic of this restructuring project, Laskin J.A. granted an order
on March 4, 2005, expediting the appellants’ motion for teave to appeal, directing that it be heard
orally and, if'leave be granted, directing that the appeal be heard at the same time. The leave motion
and the appeal were argued together, by order of the panel, on March 18, 2003,

[24] This court has said that it will only sparingly grant leave to appeal in the context of a CCAA
proceeding and will only do so where there are "serious and arguable grounds that are of real and
significant interest to the parties": Country Style Food Services Inc. (Re}, 2002] O.J. No. 1377, 158
0.A.C. 30 (C.A.), at para. 15. This criterion is determined in accordance with a four-pronged test,
namely,

{a)  whether the point on appeal is of significance to the practice;
(by  whether the point is of significance to the action;

(c)  whether the appeal is prima facie meritorious or frivolous;

(d)  whether the appeal will unduly hinder the progress of the action.

[25] Counsel agree that (d) above is not relevant to this proceeding, given the expedited nature of
the hearing. In my view, the tests set out in (a) - (¢) are met in the circumstances, and as such, leave
should be granted. The issue of the court's jurisdiction to intervene in corporate governance issues
during a CCAA restructuring, and the scope of its discretion in doing so, are questions of consider-
able importance to the practice and on {pagel5] which there is little appellate jurisprudence. While
Messrs. Woollcombe and Keiper are pursuing their remedies in their own right, and the company
and its directors did not take an active role in the proceedings in this court, the Board and the com-
pany did stand by their decision to appoint the new directors at the hearing before the motion judge
and in this court, and the question of who is to be involved in the Board's decision-making process
continues to be of importance to the CCAA proceedings, From the reasons that follow it will be e
vident that in my view the appeal has merit.

[26] Leave to appeal is therefore granted.
Part IV -- The Appeal

The Positions of the Parties



[27] The appellants submit that,

(a) inexercising its discretion under the CCAA, the court is not exercising its "in-
herent jurisdiction” as a superior court;

(b)  there is no jurisdiction under the CCAA to remove duly elected or appointed di-
rectors, notwithstanding the broad discretion provided by s. 11 of that Act; and
that,

(¢) even ifthere is jurisdiction, the motion judge erred:

(i) by relying upon the administrative law test for reasonable apprehension of
bias in determining that the directors should be removed;

(i) by rejecting the application of the "business judgment™ rule to the unani-
mous decision of the Board to appoint two new directors; and,

(iif) by concluding that Clearwater and Equilibrium, the sharcholders with
whom the appellants are associated, were focussed solely on a short-term
investment horizon, without any cvidence to that effect, and therefore con-
cluding that there was a tangible risk that the appellants would not be neu-
tral and act in the best interests of Stelco and all stakeholders in carrying
out their duties as directors.

[28] The respondents’ arguments are rooted in fairness and process. They say, first, that the ap-
pointment of the appellants as directors has poisoned the atmosphere of the CCAA proceedings and,
second, that it threatens to undermine the even-handedness and integrity of the capital raising pro-
cess, thus jeopardizing the [pagel6] ability of the court at the end of the day to approve any com-
promise or arrangement emerging from that process. The respondents contend that Farley J. had ju-
risdiction to ensure the integrity of the CCAA process, including the capital raising process Stelco
had asked him to approve, and that this court should not interfere with his decision that it was nec-
cssary to remove Messrs, Woollcombe and Keiper from the Board in order to ensure the integrity of
that process. A judge cxercising a supervisory function during a CCAA procecding is owed consid-
crable deference: Re Algoma Steel Inc., [2001] O.J. No. 1943, 25 C.B.R. (4th) 194 (C.A.), at para.
8.

129] The crux of the respondents' concern is well-articulated in the following excerpt from para.
72 of the factum of the Retired Salaricd Beneficiaries:

The appointments of Keiper and Woollcombe violated every tenet of fairness in the re-
structuring process that is supposed to lead to a plan of arrangement. One stakeholder
group -~ particular investment {unds that have acquired Stelco shares during the CCAA
itself -- have been provided with privileged access to the capital raising process, and
voting seats on the Corporation's Board of Directors and Restructuring Committee, No
other stakcholder has been treated in remotely the same way. To the contrary, the sala-
ried retirees have been completely excluded from the capital raising process and have
no say whatsoever in the Corporation's decision-making process.

[30] The respondents submit that fairness, and the perception of fairness, underpin the CCAA
process, and depend upon effective judicial supervision: see Re Olympia & York Development Lid.
(1993), 12 O.R. (3d) 500, [1993] O.J. No. 545 (Gen. Div.); Re Tvaco Inc., [2004] O.J. No. 2483, 3



C.B.R, (5th) 33 (S.C.1), at paras, 15-16, The motion judge reasonably decided to remove the appel-
lants as directors in the circumstances, they say, and this court should not interfere,

Jurisdiction

[31] The motion judge concluded that he had the power to rescind the appointments of the two
directors on the basis of his "inherent jurisdictton” and "the discretion given to the court pursuant to
the CCAA". He was not asked to, nor did he attempt to rest his jurisdiction on other statutory pow-
ers imported into the CCAA,

[32] The CCAA is remedial legislation and is to be given a liberal interpretation to facilitate its
objectives: Babcock & Wilcox Canada Ltd, (Re), [2000] O.J, No. 786, 5 B.L.R. (3d) 75 (8.C.].), at
para. 11, See also, Chef Ready Foods Litd. v. Hong Kong Bank of Canada, [1990] B.C.J. No, 2384,
4 CB.R. (3d)311 {C.A.), at p. 320 C.B.R.; Re Lehndortf General Partners Ltd., [1993] O.J. No. 14,
17 C.3.R. (3d) 24 (Gen. Div.). [page17 |Courts have adopted this approach in the past to rely on
inherent jurisdiction, or alternatively on the broad jurisdiction under s. 11 of the CCAA, as the
source of judicial power in a CCAA proceeding to "fill in the gaps” or to "put flesh on the bones” of
that Act: sec Re Dylex Ltd., [1995] O.J. No. 595, 31 C.B.R. (3d} 106 (Gen. Div, (Commercial
List)), Royal Oak Mines Inc. (Re), [1999] O.J. No. 864, 7 C.B.R. (4th) 293 (Gen. Div. (Commercial
List); and Westar Mining Ltd. (Re), [1992] B.C.J. No. 1360, 70 B.C.L.R. (2d) 6 (5.C.).

[33] It is not necessary, for purposes of this appeal, to determine whether inherent jurisdiction is
excluded for all supervisory purposes under the CCAA, by rcason of the existence of the statutory
discretionary regime provided in that Act. In my opinion, however, the better view is that in carry-
ing out his or her supervisory functions under the legislation, the judge is not excrcising inherent
jurisdiction but rather the statutory discretion provided by s. 11 of the CCAA and supplemented by
other statutory powers that may be imported into the exercisc of the s. 11 discretion from other stat-
utes through s. 20 of the CCAA.

Inherent jurisdiction

[34] Inherent jurisdiction is a power derived "from the very nature of the court as a superior court
of law", permitting the court "to maintain its authority and to prevent its process being obstructed
and abused". It embodies the authority of the judiciary to control its own process and the lawyers
and other officials connected with the court and its process, in order "to uphold, to protect and to
fulfill the judicial function of administering justice according to law in a regular, orderly and effec-
tive manner”. See L.H. Jacob, "The Inherent Jurisdiction of the Court" (1970} 23 Current Legal
Problems 27-28, In Halsbury's Laws of England, 4th ed. (London: LexisNexis UK, 1973 --), vol.
37, at para. 14, the concept is described as follows:

[n sum, it may be said that the inherent jurisdiction of the court is a virile and viable
doctrine, and has been defined as being the reserve or fund of powers, a residual source
of powers, which the court may draw upon as necessary whenever it is just or equitable
to do so, in particularly to ensure the observation of the duc process of law, to prevent
tmproper vexation or oppression, to do justice between the parties and to secure a fair
trial between them,

[35] In spite of the expansive nature of this power, inherent jurisdiction does not operate where
Parliament or the legisiature has acted. As Farley I. noted in Royal Oak Mines, supra, inherent ju-
risdiction is "not limitless; if the legislative body has not left a functional gap or vacuum, then in-




herent jurisdiction should [pagel8] not be brought into play" (para. 4). See also, Baxter Student
Housing Ltd. v. College IHousing Co-operative 1.td., [1976] 2 S.C.R. 475, 57 D.L.R. (3d) 1, at p.
480 S.C.R.; Richtree Inc. (Re) (2005), 74 O.R. (3d) 174, [2005] O.J. No. 251 (S.C.J.).

[36] In the CCAA context, Parliament has provided a statutory framework to extend protection to
a company while it holds its creditors at bay and attempts to negotiate a compromised plan of ar-
rangement that will enable it to emerge and continue as a viable economic entity, thus benefiting
society and the company in the long run, along with the company's creditors, shareholders, employ-
ees and other stakeholders. The s. 11 discretion is the engine that drives this broad and flexible stat-
utory scheme, and that for the most part supplants the need to resort to inherent jurisdiction. In that
regard, I agree with the comment of Newbury J.A. in Clear Creek Contracting Ltd. v. Skeena Cel-
lulose Inc., [2003] B.C.J. No, 1335, 43 C.B.R. (4th) 187 (C.A.), at para. 46, that:

... the court is not exercising a power that arises from its nature as a superior court of
law, but is exercising the discretion given to it by the CCAA. ... This is the discretion,
given by s. 11, to stay proceedings against the debtor corporation and the discretion,
given by s. 6, to approve a plan which appears to be reasonable and fair, to be in accord
with the requirements and objects of the statute, and to make possible the continuation
of the corporation as a viable entity. It is these considerations the courts have been
concermned with in the cases discussed above? at the end of the docuemnt], rather than
the integrity of their own process.

{37] As Jacob observes, in his article "The Inherent Jurisdiction of the Court", supra, at p. 25:

The inherent jurisdiction ot the court is a concept which must be distinguished from the
exercise of judicial discretion. These two concepts resemble each other, particularly in
their operation, and they often appear to overlap, and are therefore sometimes confused
the one with the other. There is nevertheless a vital juridical distinction between juris-
diction and discretion, which must always be observed.

[38] I do not mean to suggest that inherent jurisdiction can never apply in a CCAA context, The
court retains the ability to control its own process, should the need arise. There is a distinction,
however -- difficult as it may be to draw -- between the court's process with respect to the restruc-
turing, on the one hand, and the course of action involving the negotiations and corporate actions
accompanying them, which are the company's process, on the other hand, The court simply super-
vises the latter [pagel9 Jprocess through its ability to stay, restrain or prohibit proceedings against
the company during the plan negotiation period "on such terms as it may impose™ at the end fo the
document]. Hence the better view is that a judge is generally exercising the court's statutory discre-
tion under s. 11 of the Act when supervising a CCAA proceeding. The order in this case could not
be founded on inherent jurisdiction because it is designed to supervise the company's process, not
the court's process.

The section 11 discretion

[39] This appeal involves the scope of a supervisory judge's discretion under s, 11 of the CCAA,
in the context of corporate governance decisions made during the course of the plan negotiating and
approval process and, in particular, whether that discretion extends to the removal of directors in
that environment. In my view, the s. 11 discretion -- in spite of its considerable breadth and flexibil-
ity -- does not permit the exercise of such a power in and of itself. There may be situations where a




judge in a CCAA proceeding would be justified in ordering the removal of directors pursuant to the
oppression remedy provisions found in s. 241 of the Canada Business Corporation Act, R.S.C.
1985, ¢. C-44 ("CBCA"), and imported into the exercisc of the s, 11 discrction through s. 20 of the
CCAA. However, this was not argued in the present case, and the facts before the court would not
justify the removal of Messrs, Woollcombe and Keiper on oppression remedy gr ounds.

[40] The pertinent portions of s. 11 of the CCAA provide as follows:

Powers of court

11(1) Notwithstanding anything in the Bankruptcy and Insolvency Act or the Wind-
ing-up Act, where an appiication is madc under this Act in respect of a company, the
court, on the application of any person interested in the matter, may, subject to this Act,
on notice to any other person or without notice as it may see fit, make an order under
this section,

Initial application court orders

(3) A court may, on an initial application in respect of a company, make an order on
such terms as it may impose, effective for such period as the court deems necessary not
exceeding thirty days.

(a)  staying, until otherwise ordered by the court, all proceedings taken or that
might be taken in respect of the company under an Act referred to in sub-
section (1); [page20]

(b)  restraining, until otherwise ordered by the court, further proceedings in any
action, suit or proceeding against the company; and

(¢)  prohibiting, until otherwise ordered by the court, the commencement of or
proceeding with any other action, suit or proceeding against the company.

Other than initial application court orders

(4) A court may, on an application in respect of a company other than an initiaf ap-
plication, make an order on such terms as it may impose,

(a)  staying, until otherwise ordered by the court, for such period as the court
deems necessary, all proceedings taken or that might be taken in respect of
the company under an Act referred to in subsection (1);

(b)  restraining, until otherwise ordered by the court, further proceedings in any
action, suit or proceeding against the company; and

(c)  prohibiting, until otherwise ordered by the court, the commencement of or
proceeding with any other action, suit or proceeding against the company.




Burden of proof on application

(6) The court shall not make an order under subsection (3) or (4) unless

(a) the applicant satisfies the court that circumstances exist that make such an
order appropriate; and

(b)  in the case of an order under subsection (4), the applicant also satisfied the
court that the applicant has acted, and is acting, in good faith and with due
diligence.

[41] The rule of statutory interpretation that has now been accepted by the Supreme Court of
Canada, in such cases as R. v, Sharpe, [2001] 1 S.C.R. 45, |2001] S.C.J. No, 3, at para, 33, and
Rizzo & Rizzo Shoes [.td. (Re), [1998] 1 S.C.R. 27, [1998] S.C.J. No. 2, at para. 21, is articulated in
E.A. Driedger, The Construction of Statutes, 2nd ed. (Toronto: Butterworths, 1983) as follows:

Today, there 1s only one principle or approach, namely, the words of an Act are to be
read in their entire context and in their grammatical and ordinary sense harmontously
with the scheme of the Act, the object of the Act, and the intention of Parliament.

See also Ruth Sullivan, Sullivan and Driedger on the Construction of Statutes, 4th ed. (Toronto:
Butterworths, 2002), at p. 262,

[42] The interpretation of s, 11 advanced above is true to these principles. 1t is consistent with the
purpose and scheme of the CCAA, as articulated in para. 38 above, and with the fact that corporate
governance matters are dealt with in other statutes. In addition, it honours the historical reluctance
of courts to intervene in such matters, or to second-guess the business decisions [page21 Jmade by
directors and officers in the course of managing the business and affairs of the corporation.

[43] Mr. Leon and Mr, Swan argue that matters relating to the removal of directors do not fall
within the court's discretion under s. 11 because they fall outside of the parameters of the court's
role in the restructuring process, in contrast to the company's role in the restructuring process. The
court's role is defined by the "on such terms as may be imposed” jurisdiction under subparas.
11(3)(a) -- (c) and 11(4)(a) -- (¢} of the CCAA to stay, or restrain, or prohibit proceedings against
the company during the "breathing space" period for negotiations and a plan, I agree,

[44] What the court does under s. 11 is to establish the boundaries of the playing field and act as a
referee in the process. The company's role in the restructuring, and that of its stakeholders, is to
work out a plan or compromise that a sufficient percentage of creditors will accept and the court
will approve and sanction. The corporate activities that take place in the course of the workout are
governed by the legislation and legal principles that normally apply to such activities. In the course
of acting as referee, the court has great leeway, as Farley J. observed in Lehndorft, supra, at para. 5,
"to make order[s] so as to effectively maintain the status quo in respect of an insolvent company
while il altemplts to gain the approval of its creditors for the proposed compromise or arrangement
which will be to the benefit of both the company and its creditors". But the s, 11 discretion is not
open-ended and unfettered. Its exercise must be guided by the scheme and object of the Act and by
the tegal principles that govern corporate law issues. Moreover, the court is not entitled to usurp the
role of the directors and management in conducting what are in substance the company's restructur-
ing efforts,




[45] With these principles in mind, I turn to an analysis of the various factors underlying the in-
terpretation of the s. 11 discretion,

[46] 1 start with the proposition that at common law directors could not be removed from office
during the term for which they were elected or appointed: London Finance Corp. Ltd. v. Banking
Service Corp. Ltd., {1922] O.J. No. 378, 23 O.W.N. 138 (I11.C.); Stephenson v. Vokes, [1896] O.J.
No. 191,27 O.R. 691 (H.C.J.). The authority to remove must therefore be found in statute law.

[47] In Canada, the CBCA and its provincial equivalents govern the election, appointment and
removal of directors, as well as providing for their duties and responsibilities. Shareholders elect
directors, but the directors may fill vacancies that occur on the board of directors pending a further
shareholders meeting: [page22] CBCA, ss. 106(3) and 111+ at the end of the document]. The specif-
ic power to remove directors is vested in the shareholders by s. 109(1) of the CBCA. However, s.
241 empowers the court -- where it finds that oppression as therein defined exists -- to "make any
interim or final order it thinks {it", including (s. 241(3)(e)) "an order appointing directors in place of
or in addition to all or any of the directors then in office”. This power has been utilized to remove
directors, but in very rare cases, and only in circumstances where there has been actual conduct ris-
ing 1o the level of misconduct required to trigger oppression remedy relief: see, for example, Cata-
lyst Fund General Partner I Inc. v, Hollinger Inc., [2004] O.J. No. 4722, 1 B.L.R. {(4th) 186 (S.C.J.).

[48] There is therefore a statutory scheme under the CBCA (and similar provincial corporate leg-
islation) providing for the election, appointment and removal of directors. Where another applicable
statute confers jurisdiction with respect to a matter, a broad and undefined discretion provided in
one statute cannot be used to supplant or override the other applicable statute. There is no legislative
"gap" to fill. See Baxter Student Housing Ltd. v. College Housing Cooperative Ltd., supra, at p. 480
S.C.R.; Royal Oak Mines Inc. (Re), supra; and Richtree Inc. (Re), supra,

[49] At para. 7 of his reasons, the motion judge said:

The board is charged with the standard duty of "manage[ing], [sic] or supervising the
management, of the business and affairs of the corporation”: s. 102(1) CBCA. Ordinar-
ily the Court will not interfere with the composition of the board of directors, However,
if there is good and sufficient valid reason to do so, then the Court must not hesitate to
do so to correct a problem. The directors should not be required to constantly look over
their shoulders for this would be the sure recipe for board paralysis which would be so
detrimental to a restructuring process; thus interested parties should only initiate a mo-
tion where it is reasonably obvious that there is a problem, actual or poised to become
actual.

(FEmphasis added)

[50] Respectfully, I sce no authority in s. 11 of the CCAA for the court to interfere with the
composition of a board of directors on such a basis.

|51] Court removal of directors is an exceptional remedy, and one that is rarely exercised in cor-
porate law, This reluctance is rooted in the historical unwillingness of courts to interfere with the
internal management of corporate affairs and in the court's well-established deference to decisions
made by directors and officers in [page23}] the exercise of their business judgment when managing
the business and affairs of the corporation. These factors also bolster the view that where the CCAA
is silent on the issue, the court should not read info the s. 11 discretion an extraordinary power --




which the courts are disinclined to exercise in any event -- except to the extent that that power may
be introduced through the application of other legislation, and on the same principles that apply to
the application of the provisions of the other legislation.

The oppression remedy gateway

[52] The fact that s. 11 does not itself provide the authority for a CCAA judge to order the re-
moval of directors does not mean that the supervising judge is powerless to make such an order,
however. Section 20 of the CCAA offers a gateway to the oppression remedy and other provisions
of the CBCA and similar provincial statutes. Section 20 states:

20. The provisions of this Act may be applied together with the provisions of any
Act of Parliament or of the legislature of any province that authorizes or makes provi-
sion for the sanction of compromises or arrangements between a company and its
sharcholders or any class of them,

[53] The CBCA is legislation that "makes provision for the sanction of compromises or arrange-
ments between a company and its shareholders or any class of them", Accordingly, the powers of a
judge under s, {1 of the CCAA may be applied together with the provisions of the CBCA, including
the oppression remedy provisions of that statute. 1 do not read s. 20 as limiting the application of
outside legislation to the provisions of such legislation dealing specifically with the sanctioning of
compromises and arrangements between the company and its shareholders. The grammatical struc-
ture of s, 20 mandates a broader interpretation and the oppression remedy is, therefore, available to
a supervising judge in appropriate circumstances,

[54]1 do not accept the respondents’ argument that the motion judge had the authority to order the
removal of the appellants by virtue of the power contained in s. 145(2)(b) of the CBCA to make an
order "declaring the result of the disputed election or appointment” of directors. In my view, s. 145
relates to the procedures underlying disputed elections or appointments, and not to disputes over the
composition of the board of directors itseif, Here, it is conceded that the appointment of Messrs.
Woollcombe and Keiper as directors complied with all relevant statutory requirements. Farley J,
quite properly did not seck to base his jurisdiction on any such authority. [page24 |

The level of conduct required

|55] Colin Campbell I, recently invoked the oppression remedy to remove directors, without ap-
pointing anyone in their place, in Catalyst Fund General Partner I Inc, v. Hollinger Inc., supra. The
bar is high. In reviewing the applicable law, C. Campbell J, said (para. 68):

Director removal is an extraordinary remedy and certainly should be imposed most
sparingly. As a starting point, I accept the basic proposition set out in Peterson,
"Shareholder Remedics in Canada".* at the end of the document]

SS. 18.172 Removing and appointing directors to the board is an ¢xtreme form of
judicial intervention. The board of directors is elected by the shareholders, vested
with the power to manage the corporation, and appoints the officers of the com-
pany who undertake to conduct the day-to-day affairs of the corporation. [Foot-
note omitted. | It is clear that the board of directors has control over policymaking




and management of the corporation, By tampering with a board, a court directly
affects the management of the corporation. If a reasonable balance between pro-
tection of corporate stakeholders and the freedom of management to conduct the
affairs of the business in an efficient manner is desired, altering the board of di-
rectors should be a measure of last resort. The order could be suitable where the
continuing presence of the incumbent directors is harmful to both the company
and the interests of corporate stakeholders, and where the appointment of a new
director or directors would remedy the oppressive conduct without a receiver or
receiver-manager.

(Emphasis added)

[56] C. Campbell J. found that the continued involvement of the Ravelston directors in the Hol-
linger situation would "significantly impede" the interests of the public shareholders and that those
directors were "motivated by putting their interests first, not those of the company” (paras. 82-83).
The evidence in this case is far from reaching any such benchmark, however, and the record would
not support a finding of oppression, even if one had been sought.

[57] Everyone accepts that there is no evidence the appellants have conducted themselves, as di-
rectors -- in which capacity they participated over two days in the bid consideration exercise -- in
anything but a neutral fashion, having regard to the best interests of Stelco and all of the stakehold-
ers. The motion judge acknowledged that the appellants "may well conduct themselves beyond re-
proach". However, he simply decided there was a risk -- a reasonable apprehension -- that Messts.
Woollcombe and Keiper would not live up to their obligations to be neutral in the future. [page25]

[58] The risk or apprehension appears to have been founded essentially on three things: (1) the
carlier public statements made by Mr. Keiper about "maximizing shareholder value"; (2) the con-
duct of Clearwater and Equilibrium in criticizing and opposing the Stalking Horse Bid; and (3) the
motion judge's opinion that Clearwater and Equilibrium -- the shareholders represented by the ap-
pellants on the Board -- had a "vision” that "usually does not encompass any significant concern for
the long-term competitiveness and viability of an emerging corporation”, as a result of which the
appellants would approach their directors' duties looking to liquidate their shares on the basis of a
"short-term hold" rather than with the best interests of Stelco in mind. The motion judge transposed
these concerns into anticipated predisposed conduct on the part of the appellants as directors, de-
spite their apparent understanding of their duties as directors and their assurances that they would
act in the best interests of Stelco. He therefore concluded that "the risk to the process and to Stelco
in its emergence [was| simply too great to risk the wait and sec approach”.

[59] Directors have obligations under s. 122(1) of the CBCA (a) to act honestly and in good faith
with a view 1o the best interest of the corporation (the "statutory fiduciary duty” obligation), and (b)
to exercise the care, diligence and skill that a reasonably prudent person would exercise in compa-
rable circumstances (the "duty of care" obligation). They are also subject to control under the op-
pression remedy provisions of s. 241, The general nature of these duties does not change when the
company approaches, or finds itself in, insolvency: Peoples Department Stores Inc. (Trustee of) v.
Wise, [2004] 3 S.C.R. 461, [2004] S,C.J. No. 64, at paras. 42-49.

[60] In Peoples the Supreme Court noted that "the interests of the corporation are not to be con-
fused with the interests of the creditors or those of any other stakeholders" (para. 43), but also ac-
cepted "as an accurate statement of the law that in determining whether [disectors] are acting with a



view to the best interests of the corporation it may be legitimate, given all the circumstances of a
given case, for the board of directors to consider, inter alia, the interests of shareholders, employees,
suppliers, creditors, consumers, governments and the environment” (para. 42). Importantly as well
-- in the context of "the shifting intercst and incentives of shareholders and creditors" -- the court
stated (para. 47).

In resolving these competing interests, it is incumbent upon the directors to act honestly
and in good faith with a view to the best interests of the corporation. In using their
skills for the benefit of the corporation when it is in troubled waters financially, the di-
rcetors must be careful to attempt to act in [page26 Jits best interests by creating a
"better" corporation, and not to tavour the interests of any one group of stakeholders.

[61] In determining whether directors have fallen foul of those obligations, however, more than
some risk of anticipated misconduct is required before the court can impose the extraordinary rem-
edy of removing a director from his or her duly elected or appointed office. Although the motion
judge concluded that therc was a risk of harm to the Stelco process if Messrs, Woollcombe and
Keiper remained as dircctors, he did not assess the level of that risk. The record does not support a
finding that there was a sufficient risk of sufficicnt misconduct to warrant a conclusion of oppres-
sion. The motion judge was not asked to make such a finding, and he did not do so,

[62] The respondents arguc that this court should not interfere with the decision of the motion
judge on grounds of deference. They point out that the motion judge has been case-managing the
restructuring of Stelco under the CCAA for over 14 months and is intimately familiar with the cir-
cumstances of Stelco as it seeks to restructure itself and emerge from court protection.

[63] There is no question that the decisions of judges acting in a supervisory role under the
CCAA, and particularly those of experienced commercial list judges, are entitled to great deference;
see Algoma Steel Inc. v. Union Gas Ltd. (2003), 63 O.R. (3d) 78, [2003] O.J. No. 71 (C.A.), at para,
16. The discretion must be exercised judicially and in accordance with the principles governing its
operation. Ilere, respectfully, the motion judge misconstrued his authority, and made an order that
he was not empowered to make in the circumstances.

|64] The appellants argued that the motion judge madc a number of findings without any evi-
dence to support them. Given my decision with respect to jurisdiction, it is not necessary for me to
address that issue.

The business judgment rule

[65] The appellants argue as well that the motion judge erred in failing to defer to the vnanimous
decision of the Stelco directors in deciding to appoint them to the Stelco Board. It is
well-established that judges supervising restructuring proceedings -- and courts in general -- will be
very hesitant to second-guess the business decisions of directors and management. As the Supreme
Court of Canada said in Peoples, supra, at para, 67:

Courts are ill-suited and should be reluctant to second-guess the application of business
expertise to the considerations that are involved in corporate decision making ...
[page27]

[66] In Brant Investments Ltd. v. KeepRite Inc. (1991), 3 O.R. (3d) 289, [1991] O.J. No. 683
(C.A.), at p. 320 O.R., this court adopted the following statement by the trial judge, Anderson J.;




Business decisions, honestly made, should not be subjected to microscopic examina-
tion. There should be no interference simply because a decision is unpopular with the
minority.” at the end of the document]

[67] McKinlay J.A. then went on to say [at p. 320 O.R.]:

There can be no doubt that on an application under s. 234" at the end of the document]
the trial judge is required to consider the nature of the impugned acts and the method in
which they were carried out. That does not meant that the trial judge should substitute
his own business judgment for that of managers, directors, or a committee such as the
one involved in assessing this transaction. Indeed, it would generally be impossible for
him to do so, regardless of the amount of evidence before him. He is dealing with the
matier at a different time and place; it is unlikely that he will have the background
knowledge and expertise of the individuals involved; he could have little or no
knowledge of the background and skills of the persons who would be carrying out any
proposed plan; and it is unlikely that he would have any knowledge of the specialized
market in which the corporation operated. In short, he does not know enough to make
the business decision required.

[68] Although a judge supervising a CCAA proceeding develops a certain "feel” for the corporate
dynamics and a certain sense of direction for the restructuring, this caution is worth keeping in
mind, See also Clear Creek Contracting Ltd. v. Skeena Cellulose Inc., supra; Sammi Atlas Ine. (Re),
[1998] O.J. No. 1089, 3 C.B.R. (4th) 171 (Gen. Div.); Olympia & York Developments Ltd. (Re),
supra; Re Alberta Pacific Terminals Ltd., [1991] B.C.J. No. 1065, 8 C.B.R. (4th) 99 (S.C.). The
court is not catapulied into the shoes of the board of directors, or into the seat of the chair of the
board, when acting in its supervisory role in the restructuring,

[69] lere, the motion judge was alive to the "business judgment" dimension in the situation he
faced. He distinguished the application of the rule from the circumstances, however, stating at para.
18 of his reasons:

With respect I do not see the present situation as involving the "management of the
business and affairs of the corporation", but rather as a quasi-constitutional aspect of
the corporation entrusted albeit to the Board pursuant to s. 111(1) of the CBCA. I agree
that where a board is actually engaged in the business of a judgment situation, the
board should be given appropriate deference. However, to the contrary in this situation,
I'do not see it as a [page28 Jsituation calling for (as asserted) more deference, but rather
considerably less than that. With regard to this decision of the Board having impact
uporn the capital raising process, as I conclude it would, then similarly deference ought
not 1o be given.

[70] 1 do not see the distinction between the directors' role in "the management of the business
and affairs of the corporation” (CBCA, s. 102) -- which describes the directors’ overall responsibili-
ties -- and their role with respect to a "quasi-constitutional aspect of the corporation" (i.e., in filling
out the composition of the board of directors in the event of a vacancy). The "affairs" of the corpo-
ration are defined in s. 2 of the CBCA as meaning "the relationships among a corporation, its affili-
ates and the shareholders, directors and officers of such bodies corporate but does not include the




business carried on by such bodies corporate". Corporate governance decisions relate directly to
such relationships and are at the heart of the Board's business decision-making role regarding the
corporation’s business and affairs. The dynamics of such decisions, and the intricate balancing of
competing interests and other corporate-related factors that goes into making them, are no more
within the purview of the court's knowledge and expertise than other business decisions, and they
deserve the same deferential approach. Respectfully, the motion judge erred in declining to give ef-
fect to the business judgment rule in the circumstances of this case.

|71] This is not to say that the conduct of the Board in appointing the appellants as directors may
never come under review by the supervising judge. The court must ultimately approve and sanction
the plan of’ compromise or arrangement as finally negotiated and accepted by the company and its
creditors and stakcholders, The plan must be found to be fair and reasonable before it can be sanc-
tioned. [f'the Board's decision to appoint the appellants has somehow so tainted the capital raising
process that those criteria are not met, any cventual plan that is put forward will fail.

[72] The respondents submit that it makes no sense for the court to have jurisdiction to declare
the process flawed only after the process has run its course. Such an approach to the restructuring
process would be inefficient and a waste of resources. While there is some merit in this argument,
the court cannot grant itself jurisdiction where it does not exist. Moreover, there are a plethora of
checks and balances in the negotiating process itself that moderate the risk of the process becoming
irretrievably tainted in this fashion -- not the least of which is the restraining effect of the prospect
of such a consequence. | do not think that this argument can prevail, In addition, the court at all
times retains its broad and [page29] flexible supervisory jurisdiction -- a jurisdiction which feeds
the creativity that makes the CCAA work so well -- in order to address fairness and process con-
cerns along the way. This case relates only to the court's exceptional power to order the removal of
di rectors.

"The reasonable apprehension of bias analogy

[73] In exercising what he saw as his discretion to remove the appellants as directors, the motion
judge thought it would be useful to "borrow the concept of reasonable apprehension of bias ... with
suitable adjustiments for the nature of the decision making involved" (para. 8). He stressed that
"there was absolutely no allegation against [Mr. Woollcombe and Mr. Keiper| of any actual acbias'
or its equivalent" (para, 8), He acknowledged that neither was alleged to have done anything wrong
since their appointments as directors, and that at the time of their appointments the appellants had
confirmed to the Board that they understood and would abide by their duties and responsibilities as
directors, including the responsibility to act in the best interests of the corporation and not in their
own interests as shareholders. In the end, however, he concluded that because of their prior public
statements that they intended to "pursue efforts to maximize shareholder value at Stelco”, and be-
cause of the nature of their business and the way in which they had been accumulating their share-
holding position during the restructuring, and because of their linkage to 40 per cent of the common
shareholders, there was a risk that the appellants would not conduct themselves in a neutral fashion
in the best interests of the corporation as directors,

[74] In my vicw, the administrative law notion of apprehension of bias is foreign to the principles
that govern the election, appointment and removal of directors, and to corporate governance con-
siderations in general. Apprehension of bias is a concept that ordinarily applies to those who preside
over judicial or quasi-judicial decision-making bodies, such as courts, administrative tribunals or
arbitration boards. Its application is inapposite in the business decision-making context of corporate



law. There is nothing in the CBCA or other corporate legislation that envisages the screening of di-
rectors in advance for their ability to act neutrally, in the best interests of the corporation, as a pre-
requisite for appointment,

[75] Instead, the conduct of directors is governed by their common law and statutory obligations
to act honestly and in good faith with a view to the best interests of the corporation, and to exercise
the care, diligence and skill that a reasonably [page30 Jprudent person would exercise in compara-
ble circumstances (CBCA, s. 122(1)(a) and (b)). The directors also have fiduciary obligations to the
corporation, and they are liable to oppression remedy proceedings in appropriate circumstances,
These remedies are available to aggrieved complainants -~ including the respondents in this case --
but they depend for their applicability on the director having engaged in conduct justifying the im-
position of a remedy.

I'76] If the respondents are correct, and reasonable apprehension that directors may not act neu-
tratly because they are aligned with a particular group of shareholders or stakeholders is sufficient
for removal, all nominee directors in Canadian corporations, and all managemerit dircctors, would
automatically be disqualified from serving, No one suggests this should be the case. Moreover, as
lacobucci J. noted in Blair v. Consolidated Enfield Corp., [1995] 4 S.C.R. 5, [1995] S.C.J. No. 29,
al para. 35, "persons are assumed to act in good faith unless proven otherwise". With respect, the
motion judge approached the circumstances before him from exactly the opposite direction. It is
commonplace in corporate/commercial affairs that there are connections between directors and var-
ious stakeholders and that conflicts will exist from time to time. Even where there are conflicts of
interest, however, directors are not removed from the board of directors; they are simply obliged to
disclose the conflict and, in appropriate cases, to abstain from voting, The issue to be determined is
not whether there is a connection between a director and other shareholders or stakeholders, but ra-
ther whether there has been some conduct on the part of the director that will justify the imposition
of a corrective sanction. An apprehension of bias approach does not fit this sort of analysis.

Part V -- Disposition

[77] For the foregoing reasons, then, I am satisfied that the motion judge erred in declaring the
appointment of Messrs. Woollcombe and Keiper as directors of Stelco of no force and effect.

[78] I would grant leave to appeal, allow the appeal and set aside the order of Farley J. dated
February 25, 2005,

[79] Counsel have agreed that there shall be no costs of the appeal.
Order accordingly.
[page31]
Notes
Note 1: R.S.C. 1985, ¢. C-36, as amended,
Note 2: The reference is to the decisions in Dyle, Royal Oak Mines and Westar, cited above.
Note 3: See para. 43, infra, where I ¢laborate on this decision.

Note 4: It is the latter authority that the directors of Stelco exercised when appointing the appel-
lants to the Stelco Board,



Note 5: Dennis H. Peterson, Shareholder Remedies in Canada, looseleal (Markham: LexisNexis
-- Butterworths, 1989), at 18-47,

Note 6:0r, | would add, unpopular with other stakeholders.

Note 7; Now s, 241,
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Re
Olympia & York Developments Ltd. and 23 other

Companies set out in Schedule "A"
[Indexed as: Olympia & York Developments Ltd. (Re)]

12 O.R. (3d) 500
[1993] O.J. No. 545

Action No. B125/92

Ontario Court (General Division),
R.A. Blair J.
February 5, 1993

Debtor and creditor -- Companies’ Creditors Arrangement Act -- Company applying for order
sanctioning plan of compromise or arrangement -- Criteria for exercise of court's jurisdiction to
sanction plan - Criteria for determining whether plan fair and reasonable -- Companies' Creditors
Arrangement Act, R.S.C. 1985, ¢. C-36, 5. 6.

Debtor and creditor -- Companies’ Creditors Arrangement Act -- Company applying for order
sanctioning plan of compromise or arrangement -- Lack of unanimity amongst the classes of creditors --
Court may sanction plan where the classes of creditors that had not approved the plan are not bound or
prejudiced by the plan -- Companies’ Creditors Arrangement Act, R.S.C. 1985, ¢. C-36, s. 6.

0O & Y Ltd. and 23 affiliated corporations applied under s. 6 of the Companies' Creditors Arrangement
Act (CCAA) for a court order sanctioning a final plan of compromise or arrangement. The five-year
plan for which sanctioning was sought was the culmination of several months of intense negotiation by
sophisticated, experienced, and well-advised parties. The plan was detailed, technical, enormously
complex, and comprehensive; it involved corporate reorganizations, amalgamations, privatizations,
management agreements, share exchanges, asset transfers, options, conversion rights, and the accrual of
interest and principal payments on loans. Important features were that secured creditors had the right to
"drop out" from the plan and enforce their securities subject to certain strictures about timing and notice
and, under the plan, the applicants could apply for an order that sanctioned the plan only insofar as it
affected classes that had agreed to the plan,

There were 35 classes of creditors; 27 classes voted in favour of the plan while eight classes (which, in
each case, comprised secured creditors holding security against a single project asset or single group of
shares) either voted against the plan or did not approve it with the voting majorities required by the
CCAA. The plan was approved by 83 creditors representing 93.26 per cent of the creditors represented
and voting at the meeting and 93.37 per cent of the claims represented and voting at the meeting.

Held, the plan should be sanctioned.
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The exercise of the court's statutory authority to sanction a compromise or arrangement under the CCAA
is a matter of discretion. The general criteria are: (1) there must be strict compliance with all statutory
requirements; (2) all materials filed and procedures carried out must be examined to determine if
anything has been done or purported to be done that is not authorized by the CCAA; and (3) the plan
must be fair and reasonable. What is fair and reasonable must be assessed in the context of the impact of
the plan on the creditors and the various classes of creditors in the context of their response to the plan
and with a view to the purpose of the Act. When considering whether to sanction a plan, the court is
called upon to weigh the equities or balance the relative degrees of prejudice that would flow from
granting or refusing the relief sought under the Act, although it was not the court's function to second
guess the business aspects of the plan. One important measure of whether a plan is fair and reasonable is
the parties' approval and the degree to which approval has been given. Where a plan had been approved
by the requisite majority of creditors, there was a very heavy burden on parties seeking to show that the
plan was not fair and reasonable. Another measure of what is fair and reasonable is the extent to which
the proposed plan ireats creditors equally in their opportunities to recover, consistent with their security
rights, and whether it does so in as non-intrusive and non-prejudicial a manner as possible.

In this case, there had been strict compliance and no unauthorized conduct, The plan was also fair and
reasonable. The great degree of creditor support deserved deference. With the "drop out" clause entitling
secured creditors to realize upon their security, all parties were entitled to receive what they would have
received had there not been a reorganization; potentially they might receive more.

In this case, because of the design of the plan the applicants also got over the legal question that arose
because there had not been unanimity amongst the classes of creditors, a question for which the
language of the CCAA did not provide a clear answer. [t was relatively clear that a court would not
sanction a plan if doing so would impose it upon a class or classes of creditors who rejected the plan;
here, however, the plan treated the claims of creditors who rejected the plan as unaffected claims and the
plan allowed secured creditors to drop out at any time. There was no prejudice and no unfairness to the
eight classes of creditors that have not approved the plan because nothing was being imposed on them
and none of their rights was being confiscated. In these circumstances, the plan could be sanctioned
without unanimity of approval of classes of creditors.

Cases referred to

Alabama, New Orleans, Texas & Pacific Junction Railway Co., Re, [1891] 1 Ch. 213, [1886-90] All
E.R. Rep. Ext. 1143, 60 L.J. Ch. 221,64 L.T. 127, 7 TL.R. 171, 2 Meg. 337 (C.A.);, Campeau, Re
(1992), 10 C.B.R. (3d) 104 (Ont. Gen. Div.); Canadian Vinyl Industries Inc., Re (1978), 29 C.B.R.
(N.S.) 12 (Que. S.C.); Dairy Corp. of Canada, Re, [1934] O.R. 436, [1934] 3 D.L.R. 347 (C.A.); Ecole
internationale de haute esthétique Edith Serei Inc. (Receiver of) v. Edith Serei intemationale Inc. (1989),
78 C.B.R. (N.S.) 36 (Que. S.C.); Elan Corp. v. Comiskey (1990), 1 O.R. (3d) 289, 1 C.B.R. (3d) 101 sub
nom. Nova Metal Products Inc. v. Comiskey (Trustee of), 41 O.A.C. 282 (C.A.); Keddy Motor Inns
Ltd., Re (1992), 13 C.B.R. (3d) 245, 6 B.C.R. (2d) 116, 90 D.L.R. (4th) 175, 110 N.S.R. (2d) 246, 299
APR. 246 (C.A); Langley's Ltd., Re, [1938] O.R. 123, [1938] 3 D.L.R. 230 (C.A.); Multidev
Immobilia Inc. v. S.A. Just Invest (1988), 70 CB.R. (N.S.) 91, [1988] R.J.Q. 1928 (S.C.); Northland
Properties Ltd. Re (1988), 73 C.B.R. (N.S.) 175 (B.C.8.C.), affd (1989), 73 C.B.R. (N.8.) 195
(B.C.C.A.); NsC Diesel Power Inc., Re (1990), 70 C.B.R. (N.S.) 1, 97 N.S.R. (2d) 295,258 A.P.R. 295
(T.D.); Quintette Coal Ltd. v. Nippon Steel Corp. (1990), 2 C.B.R. (3d) 303, 51 B.C.L.R. (2d) 105
(C.A.) [leave to appeal to S.C.C. refused (1991), 55 B.C.L.R. (2d) xxxiii|; Wellington Building Corp.,
Re, [1934] O.R. 653, 16 C.B.R. 48, [1934] 4 D.L.R. 626 (S.C.)

Statutes referred to
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Business Corporations Act, R.S.0. 1990, ¢. B.16

Companies Act, R.S.0, 1927, C-218

Companies' Creditors Arrangement Act, R.S.C. 1985, ¢. C-36, 55.4, 5, 6
Joint Stock Companies Arrangement Act, 1870 (U.K.}, ¢c. 104

Authorities referred to

Houlden, L.W., and Morawetz, C.H., Bankruptcy Law of Canada, vol. 1 (Toronto: Carswell, 1984), pp.
E-6, E-7

APPLICATION for a court order sanctioning a final plan of compromise or arrangement under s. 6 of
the Companies' Creditors Arrangement Act, R.S.C. 1985, c. C-36.

See list of counsel in Schedule "A", pp. 521-22, post.

R.A. BLAIR J. (orally):--On May 14, 1992, Olympia & York Developments Limited and 23
affiliated corporations (the "applicants") sought, and obtained, an order granting them the protection of
the Companies' Creditors Arrangement Act, R.S.C. 1985, ¢. C-36, for a period of time while they
attempted to negotiate a plan of arrangement with their creditors and to restructure their corporate
affairs. The Olympia & York group of companies constitute one of the largest and most respected
commercial real estate empires in the world, with prime holdings in the main commercial centres in
Canada, the U.S.A., England and Europe. This empire was built by the Reichmann family of Toronto.
Unfortunately, it has fallen on hard times, and, indeed, it seems, it has fallen apart.

A Final Plan of compromise or arrangements has now been negotiated and voted on by the numerous
classes of creditors. Twenty-seven of the 35 classes have voted in favour of the Final Plan; eight have
voted against it. The applicants now bring the Final Plan before the court for sanctioning, pursuant to s.
6 of the Companies’ Creditors Arrangement Act.

THE PLAN

The Plan is described in the motion materials as "The Revised Plans of Compromise and
Arrangement dated December 16, 1992, as further amended to January 25, 1993". [ shall refer to it as the
"Plan" or the "Final Plan". Its final purpose, as stated in art. 1.2,

.. . 1is to effect the reorganization of the businesses and affairs of the Applicants in order to
bring stability to the Applicants for a period of not less than five years, in the expectation
that all persons with an interest in the Applicants will derive a greater benefit from the
continued operation of the businesses and affairs of the Applicants on such a basis than
would result from the immediate forced liquidation of the Applicants’ assets.

The Final Plan envisages the restructuring of certain of the O & Y ownership interests, and a myriad
of individual proposals -- with some common themes -- for the treatment of the claims of the various
classes of creditors which have been established in the course of the proceedings.

The contemplated O & Y restructuring has three principal components, namely:

L. The organization of O & Y Properties, a company to be owned as to 90 per cent by
OYDL and as to 10 per cent by the Reichmann family, and which is to become
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OYDL's Canadian real estate management arm;

2. Subject to certain approvals and conditions, and provided the secured creditors do not
exercise their remedies against their security , the transfer by OYDL of its interest in
certain Canadian real estate assets to O & Y Properties, in exchange for shares; and,

3. A GW reorganization scheme which will involve the transfer of common shares of
GWU holdings to OYDL, the privatization of GW utilities and the amalgamation of
GW utilities with OYDL.

There are 35 classes of creditors for purposes of voting on the Final Plan and for its implementation.
The classes are grouped into four different categories of classes, namely, by claims of project lenders, by
claims of joint venture lenders, by claims of joint venture co-participants, and by claims of "other
classes”.

Any attempt by me to summarize, in the confines of reasons such as these, the manner of proposed
treatment for these various categories and classes would not do justice to the careful and detailed
concept of the Plan. A variety of intricate schemes are put forward, on a class-by-class basis, for dealing
with the outstanding debt in question during the five-year Plan period.

In general, these schemes call for interest to accrue at the contract or some other negotiated rate, and
for interest (and, in some cases, principal) to be paid from time to time during the Plan period if O & Y's
cash flow permits. At the same time, O & Y (with, I think, one exception) will continue to manage the
properties that it has been managing to date, and will receive revenue in the form of management fees
for performing that service. In many, but not all, of the project lender situations, the Final Plan envisages
the transfer of title to the newly formed O & Y Properties. Special arrangements have been negotiated
with respect to lenders whose claims are against marketable securities, including the Marketable
Securities Lenders, the GW Marketable Security and Other Lenders, the Carena Lenders and the Gulf
and Abitibi Lenders.

It is an important feature of the Final Plan that secured creditors are ceded the right, if they so choose,
to exercise their realization remedies at any time (subject to certain strictures regarding timing and
notice). In effect, they can "drop out" of the Plan if they desire.

The unsecured creditors, of course, are heirs to what may be left, Interest is to accrue on the

unsecured loans at the contract rate during the Plan period. The Final Plan calls for the administrator to

- calculate, at least annually, an amount that may be paid on the O & Y unsecured indebtedness out of
OYDL's cash on hand, and such amount, if indeed such an amount is available, may be paid out on court
approval of the payment. The unsecured creditors are entitled to object to the transfer of assetsto O & Y
Properties if they are not reasonably satisfied that O & Y Properties "will be a viable, self-financing
entity”, At the end of the Plan period, the members of this class are given the option of converting their
remaining debt into stock.

The Final Plan contemplates the eventuality that one or more of the secured classes may reject it.
Section 6.2 provides:

a)  thatif the Plan is not approved by the requisite majority of holders of any Class
of Secured Claims before January 16, 1993, the stay of proceedings imposed by
the initial CCAA order of May 14, 1992, as amended, shall be automatically
lifted; and,

b)  thatin the event that Creditors (other than the unsecured creditors and one
Class of Bondholders' Claims) do not agree to the Plan, any such Class shall be
deemed not to have agreed to the Plan and to be a Class of Creditors not
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affected by the Plan, and that the Applicants shall apply to the court for a
Sanction Order which sanctions the Plan only insofar as it affects the Classes
which have agreed to the Plan .

Finally, I note that art. 1.3 of the Final Plan stipulates that the Plan document "constitutes a separate
and severable plan of compromise and arrangement with respect to each of the Applicants".

THE PRINCIPLES TO BE APPLIED ON SANCTIONING

. InElan Corp. v. Comiskey (1990), 1 O.R. (3d) 289, 1 C.B.R. (3d) 101 sub nom. Nova Metal
Products Inc. v. Comiskey (Trustee of) (C.A.), Doherty J.A. concluded his examination of the purpose
and scheme of the Companies' Creditors Arrangement Act, with this overview, at pp. 308-09 O.R., pp.

122-23 C.B.R.:

Viewed in its totality, the Act gives the court control over the initial decision to put the
reorganization plan before the creditors, the classification of creditors for the purpose of
considering the plan, conduct affecting the debtor company pending consideration of that
plan, and the ultimate acceptability of any plan agreed upon by the creditors. The Act
envisions that the rights and remedies of individual creditors, the debtor company, and
others may be sacrificed, at least temporarily, in an effort to serve the greater good by
arriving at some acceptable reorganization which allows the debtor company to continue in
operation: Icor Oil & Gas Co. v. Canadian Imperial Bank of Commerce (No. 1) (1989), 102

AR. 161 (Q.B.), atp. 165,

Mr. Justice Doherty's summary, I think, provides a very useful focus for approaching the task of
sanctioning a plan.

Section 6 of the CCAA reads as follows:

6. Where a majority in number representing three-fourths in value of'the creditors, or
class of creditors, as the case may be, present and voting either in person or by proxy at the
meeting or meetings thereof respectively held pursuant to sections 4 and 5, or either of those
sections, agree to any compromise or arrangement either as proposed or as altered or
modified at the meeting or meetings, the compromise or arrangement may be sanctioned by
the court, and if so sanctioned is binding

(a)  on all the creditors or the class of creditors, as the case may be, and on any
trustee for any such class of creditors, whether secured or unsecured, as the
case may be, and on the company; and

(b) inthe case of'a company that has made an authorized assignment or against
which a receiving order has been made under the Bankruptcy Act or is in the
course of being wound up under the Winding-up Act, on the trustee in
bankruptcy or liquidator and contributories of the company.

(Emphasis added)

Thus, the final step in the CCAA process is court sanctioning of the Plan, after which the Plan
becomes binding on the creditors and the company. The exercise of this statutory obligation imposed
upon the court is a matter of discretion.

The general principles to be applied in the exercise of the court's discretion have been developed ina
number of authorities. They were summarized by Mr. Justice Trainor in Re Northland Properties Ltd.

http://www lexisnexis.com/ca/legal/delivery/PrintDoc.do?fromCartFullDoc=false&fileSi... 29/01/2014



Page 6 of 17

(1988), 73 C.B.R. (N.S.) 175 (B.C.S.C.), and adopted on appeal in that case by McEachern C.J.B.C,,
who set them out in the following fashion at (1989), 73 C.B.R. (N.8.) 195 (B.C.C.A.), p. 201:

The authorities do not permit any doubt about the principles to be applied in a case such
as this. They are set out over and over again in many decided cases and may be summarized
as follows:

(1) There must be strict compliance with all statutory requirements . . .

(2) All materials filed and procedures carried out must be examined to determine if
anything has been done [or purported to have been done] which is not authorized by the
C.CAA;

(3)  The plan must be fair and reasonable.

In an earlier Ontario decision, Re Dairy Corp. of Canada, [1934] O.R. 436, [1934] 3 D.L.R. 347
(C.A.), Middleton J.A. applied identical criteria to a situation involving an arrangement under the
Ontario Companies Act, R.S.0. 1927, ¢. 218. The Nova Scotia Court of Appeal recently followed Re
Northland Properties I.td. in Re Keddy Motor Inns Ltd. (1992), 13 C.B.R. (3d) 245, 6 B.L.R. (2d) 116
(N.S.C.A). Farley J, did as well in Re Campeau (1992), 10 C.B.R. (3d) 104 (Ont. Gen. Div.).

Strict compliance with statutory requirements

Both this first criterion, dealing with statutory requirements, and the second criterion, dealing with
the absence of any unauthorized conduct, I take to refer to compliance with the various procedural
imperatives of the legislation itself, or to compliance with the various orders made by the court during
the course of the CCAA process: see Re Campeau.

At the outset, on May 14, 1992, I found that the applicants met the criteria for access to the protection
of the Act -- they are insolvent; they have outstanding issues of bonds issued in favour of a trustee, and
the compromise proposed at that time, and now, includes a compromise of the claims of those creditors
whose claims are pursuant to the trust deeds. During the course of the proceedings creditors’ committees
have been formed to facilitate the negotiation process, and creditors have been divided into classes for
the purposes of voting, as envisaged by the Act. Votes of those classes of creditors have been held, as
required.

With the consent, and at the request of, the applicants and the creditors' committees, the Honourable
David H.W. Henry, a former justice of this court, was appointed "claims officer” by order dated
September 11, 1992. His responsibilities in that capacity included, as well as the determination of the
value of creditors' claims for voting purposes, the responsibility of presiding over the meetings at which
the votes were taken, or of designating someone else to do so. The Honourable Mr. Henry, himself, or
the Honourable M. Craig or the Honourable W. Gibson Gray -- both also former justices of this court --
as his designees, presided over the meetings of the classes of creditors, which took place during the
period from January 11, 1993 to January 25, 1993. I have his report as to the results of each of the
meetings of creditors, and confirming that the meetings were duly convened and held pursuant to the
provisions of the court orders pertaining to them and the CCAA.

I am quite satisfied that there has been strict compliance with the statutory requirements of the
Companies' Creditors Arrangement Act.

TUnauthorized conduct
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I am also satisfied that nothing has been done or purported to have been done which is not authorized
by the CCAA.

Since May 14, the court has been called upon to make approximately 60 orders of different sorts, in
the course of exercising its supervisory function in the proceedings. These orders involved the resolution
of various issues between the creditors by the court in its capacity as "referee" of the negotiation
process; they involved the approval of the "GAR" orders negotiated between the parties with respect to
the funding of O & Y's general and administrative expenses and restructuring costs throughout the
"stay" period; they involved the confirmation of the sale of certain of the applicants' assets, both upon
the agreement of various creditors and for the purposes of funding the "GAR" requirements; they
involved the approval of the structuring of creditors’ committees, the classification of creditors for
purposes of voting, the creation and defining of the role of "information officer” and, similarly, of the
role of "claims officer". They involved the endorsement of the information circular respecting the Final
Plan and the mail and notice that was to be given regarding it. The court's orders encompassed, as [ say,
the general supervision of the negotiation and arrangement period, and the interim sanctioning of
procedures implemented and steps taken by the applicants and the creditors along the way.

While the court, of course, has not been a participant during the elaborate negotiations and undoubted
boardroom brawling which preceded and led up to the Final Plan of compromise, I have, with one
exception, been the judge who has made the orders referred to. No one has drawn to my attention any
instances of something being done during the proceedings which is not authorized by the CCAA .

In these circumstances, [ am satisfied that nothing unauthorized under the CCAA has been done
during the course of the proceedings.

This brings me to the criterion that the Plan must be "fair and reasonable”.
Fair and reasonable

The Plan must be "fair and reasonable”. That the ultimate expression of the court's responsibility in
sanctioning a plan should find itself telescoped into those two words is not surprising. "Fairness" and
"reasonableness” are, in my opinion, the two keynote concepts underscoring the philosophy and
workings of the Companies' Creditors Arrangement Act. "Fairness" is the quintessential expression of
the court's equitable jurisdiction -- although the jurisdiction is statutory, the broad discretionary powers
given to the judiciary by the legislation make its exercise an exercise in equity -- and "reasonableness” is
what lends objectivity to the process.

From time to time, in the course of these proceedings, I have borrowed liberally from the comments
of Mr. Justice Gibbs, whose decision in Quintette Coal 1.td. v. Nippon Steel Corp. (1990), 2 C.B.R. (3d)
303, 51 B.C.LL.R. (2d) 105 (C.A.), contains much helpful guidance in matters of the CCAA, The thought
I have borrowed most frequently is his remark, at p. 314 CB.R., p. 116 B.C.L.R,, that the court is
"called upon to weigh the equities, or balance the relative degrees of prejudice, which would flow from
granting or refusing" the relief sought under the Act. This notion is particularly apt, it seems to me,
when consideration is being given to the sanctioning of the Plan.

If a debtor company, in financial difficulties, has a reasonable chance of staving off a liquidator by
negotiating a compromise arrangement with its creditors, "fairness” to its creditors as a whole, and to its
shareholders, prescribes that it should be allowed an opportunity to do so, consistent with not "unfairly”
or "unreasonably" depriving secured creditors of their rights under their security. Negotiations should
take place in an environment structured and supervised by the court in a "fair" and balanced -- or
"reasonable" -- manner. When the negotiations have been completed and a plan of arrangement arrived
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at, and when the creditors have voted on it -- technical and procedural compliance with the Act aside
-- the plan should be sanctioned if it is "fair and reasonable”.

When a plan is sanctioned it becomes binding upon the debtor company and upon creditors of that
company. What is "fair and reasonable", then, must be assessed in the context of the impact of the plan
on the creditors and the various classes of creditors, in the context of their response to the plan, and with
a view to the purpose of the CCAA.

On the appeal in Re Northland Properties Ltd., supra, at p. 201, Chief Justice McEachern made the
following comment in this regard:

. .. there can be no doubt about the purpose of the C.C.A.A. It is to enable compromises to
be made for the common benefit of the creditors and of the company, particularly to keep a
company in financial difficulties alive and out of the hands of liquidators. To make the Act
workable, it is often necessary to permit a requisite majority of each class to bind the
minority to the terms of the plan, but the plan must be fair and reasonable.

In Re Alabama, New Orleans, Texas & Pacific Junction Railway Co., [1891] 1 Ch. 213 (C.A.), a case
involving a scheme and arrangement under the Joint Stock Companies Arrangement Act, 1870 (U.K.), c.
104, Lord Justice Bowen put it this way, at p. 243:

Now, [ have no doubt at all that it would be improper for the Court to allow an arrangement
to be forced on any class of creditors, if the arrangement cannot reasonably be supposed by
sensible business people to be for the benefit of that class as such, otherwise the sanction of
the Court would be a sanction to what would be a scheme of confiscation. The object of this
section is not confiscation . . , Its object is to enable compromises to be made which are for
the common benefit of the creditors as creditors, or for the common benefit of some class of
creditors as such.

Again at p. 245;

It is in my judgment desirable to call attention to this section, and to the extreme care
which ought to be brought to bear upon the holding of meetings under it. It enables a
compromise to be forced upon the outside creditors by a majority of the body, or upon a
class of the outside creditors by a majority of that class.

Is the Final Plan presented here by the O & Y applicahts "fair and reasonable"?

I have reviewed the Plan, including the provisions relating to each of the classes of creditors. I
believe T have an understanding of its nature and purport, of what it is endeavouring to accomplish, and
of how it proposes this be done. To describe the Plan as detailed, technical, enormously complex and all-
encompassing, would be to understate the proposition. This is, after all, we are told, the largest corporate
restructuring in Canadian -- if not worldwide -- corperate history. It would be folly for me to suggest
that I comprehend the intricacies of the Plan in all of its minutiae and in all of its business, tax and
corporate implications. Fortunately, it is unnecessary for me to have that depth of understanding. I must
only be satisfied that the Plan is fair and reasonable in the sense that it is feasible and that it fairly
balances the interests of all of the creditors, the company and its shareholders.

One important measure of whether a plan is fair and reasonable is the parties' approval of the Plan,
and the degree to which approval has been given.

As other courts have done, I observe that it is not my function to second guess the business people
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with respect to the "business” aspects of the Plan, descending into the negotiating arena and
substituting my own view of what is a fair and reasonable compromise or arrangement for that of the
business judgment of the participants. The parties themselves know best what is in their interests in
those areas.

This point has been made in numerous authorities, of which I note the following: Re Northland
Properties Ltd., supra, at p. 205; Re Langley’s L.td. , [1938] O.R. 123, {1938] 3 D.L.R. 230 (C.A.), atp.
129 O.R,, pp. 233-34 D.L.R.; Re Keddy Motor Inns Ltd, supra; Ecole internationale de haute esth”’
etique Edith Serei Inc. (Receiver of) v. Edith Serei internationale (1987) Inc. (1989), 78 C.B.R. (N.S.)
36 (Que. S.C.).

In Re Keddy Motor Inns Ltd., the Nova Scotia Court of Appeal spoke of "a very heavy burden" on
parties seeking to show that a plan is not fair and reasonable, involving "matters of substance”, when the
plan has been approved by the requisite majority of creditors: see pp. 257-58 C.B.R., pp. 128-29 B.L.R.
Freeman J.A. stated at p. 258 CB.R.,p. 129 BL.R.:

The Act clearly contemplates rough-and-tumble negotiations between debtor companies
desperately seeking a chance to survive and creditors willing to keep them afloat, but on the
best terms they can get. What the creditors and the company must live with is a plan of their
own design, not the creation of a court. The court's role is to ensure that creditors who are
bound unwillingly under the Act are not made victims of the majority and forced to accept
terms that are unconscionable.

In Re Ecole internationale, at p. 38, Dugas J. spoke of the need for "serious grounds” to be advanced
in order to justify the court in refusing to approve a proposal, where creditors have accepted it, unless
the proposal is unethical.

In this case, as Mr. Kennedy points out in his affidavit filed in support of the sanction motion, the
Final Plan is "the culmination of several months of intense negotiations and discussions between the
applicants and their creditors, [retlects] significant input of virtually all of the classes of creditors and
[is] the product of wide-ranging consultations, give and take a compromise on the part of the

participants in the negotiating and bargaining process". The body of creditors, moreover, Mr. Kennedy
notes, "consists almost entirely of sophisticated financial institutions represented by experienced legal
counsel" who are, in many cases, "members of creditors' committees constituted pursuant to the
amended order of May 14, 1992", Each creditors’ committee had the benefit of independent and
experienced legal counsel.

With the exception of the eight classes of creditors that did not vote to accept the Plan, the Plan met
with the overwhelming approval of the secured creditors and the unsecured creditors of the applicants.
This level of approval is something the court must acknowledge with some deference,

Those secured creditors who have approved the Plan retain their rights to realize upon their security
at virtually any time, subject to certain requirements regarding notice. In the meantime, they are to
receive interest on their outstanding indebtedness, either at the original contract rate or at some other
negotiated rate, and the payment of principal is postponed for a period of five years.

The claims of creditors -- in this case, secured creditors -- who did not approve the Plan are
specifically treated under the Plan as "unaffected claims", i.e., claims not compromised or bound by the
provisions of the Plan, Section 6.2(c) of the Final Plan states than the applicants may apply to the court
for a sanction order which sanctions the Plan only insofar as it affects the classes which have agreed to
the Plan.
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The claims of unsecured credifors under the Plan are postponed for five years, with interest to accrue
at the relevant contract rate. There is a provision for the administrator to calculate, at least annually, an
amount out of OYDL's cash on hand which may be made available for payment to the unsecured
creditors, if such an amount exists, and if the court approves its payment to the unsecured creditors. The
unsecured creditors are given some control over the transfer of real estate to O & Y Properties, and, at
the end of the Plan period, are given the right, if they wish, to convert their debt to stock.

Faced with the prospects of recovering nothing on their claims in the event of a liquidation, against
the potential of recovering something if O & Y is able to turn things around, the unsecured creditors at
least have the hope of gaining something if the applicants are able to become the "self-sustaining and
viable corporation” which Mr, Kennedy predicts they will become "in accordance with the terms of the
Plan".

Speaking as co-chair of the unsecured creditors’ committee at the meeting of that class of creditors,
Mr, Ed Lundy made the following remarks:

Firstly, let us apologize for the lengthy delays in today's proceedings. It was truly felt
necessary for the creditors of this Committee to have a full understanding of the changes
and implications made because there were a number of changes over this past weekend,
plus today, and we wanted to be in a position to give a general overview observation to the
Plan.

The Committee has retained accounting and legal professionals in Canada and the United
States. The Co-Chairs, as well as institutions serving on the Plan and U.S. Subcommittees
with the assistance of the Committee's professionals have worked for the past seven to eight
months evaluating the financial, economic and legal issues affecting the Plan for the
unsecured creditors.

In addition, the Committee and its Subcommittees have met frequently during the CCAA
proceedings to discuss these issues. Unfortunately, the assets of OYDL are such that their
ultimate values cannot be predicted in the short term. As a result, the recovery, if any, by
the unsecured creditors cannot now be predicted.

The alternative to approval of the CCAA Plan of arrangement appears to be a bankruptcy.
The CCAA Plan of arrangement has certain advantages and disadvantages over bankruptcy.
These matters have been carefully considered by the Committee.

After such consideration, the members have indicated their intentions as follows . . .

Twelve members of the Committee have today indicated they will vote in favour of the
Plan. No members have indicated they will vote against the Plan. One member declined to
indicate to the committee members how they wished to vote today. One member of the Plan
was absent. Thank you.

After further discussion at the meeting of the unsecured creditors, the vote was taken. The Final Plan
was approved by 83 creditors, representing 93.26 per cent of the creditors represented and voting at the
meeting and 93.37 per cent in value of the claims represented and voting at the meeting.

As for the O & Y applicants, the impact of the Plan is to place OYDL in the position of property
manager of the various projects, in effect for the creditors, during the Plan period. OYDL will receive
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income in the form of management fees for these services, a fact which gives some economic
feasibility to the expectation that the company will be able to service its debt under the Plan. Should the
economy improve and the creditors not realize upon their security, it may be that at the end of the period
there will be some equity in the properties for the newly incorporated O & Y Properties and an
opportunity for the shareholders to salvage something from the wrenching disembodiment of their once
shining real estate empire.

In keeping with an exercise of weighing the equities and balancing the prejudices, another measure of
what is "fair and reasonable" is the extent to which the proposed Plan treats creditors equally in their
opportunities to recover, consistent with their security rights, and whether it does so in as non-intrusive
and as non-prejudicial a manner as possible.

I am satisfied that the Final Plan treats creditors evenly and fairly. With the "drop out" clause
entitling secured creditors to realize upon their security, should they deem it advisable at any time, all
parties seem to be entitled to receive at least what they would receive out of a liquidation, i.e., as much

as they would have received had there not been a reorganization: see Re NsC Diesel Power Inc. (1990),
79 C.BR. (N.S.)) 1, 97 N.S.R. (2d) 295 (T.D.). Potentially, they may receive more.

The Plan itself envisages other steps and certain additional proceedings that will be taken. Not the
least inconsiderable of these, for example, is the proposed GW reorganization and contemplated
arrangement under the Business Corporations Act, R.S.0. 1990, ¢. B.16. These further steps and
proceedings, which lie in the future, may well themselves raise significant issues that have to be
resolved between the parties or, failing their ability to resolve them, by the court. I do not see this
prospect as something which takes away from the fairness or reasonableness of the Plan but rather as
part of grist for the implementation mill.

For all of the foregoing reasons, I find the Final Plan put forward to be "fair and reasonable".

Before sanction can be given to the Plan, however, there is one more hurdle which must be
overcome, It has to do with the legal question of whether there must be unanimity amongst the classes of
creditors in approving the Plan before the court is empowered to give its sanction to the Plan.

Lack of unanimity amongst the classes of creditors

As indicated at the outset, all of the classes of creditors did not vote in favour of the Final Plan. Of
the 35 classes that voted, 27 voted in favour (overwhelmingly, it might be added, both in terms of
numbers and percentage of value in each class). In eight of the classes, however, the vote was either
against acceptance of the Plan or the Plan did not command sufficient support in terms of numbers of
creditors and/or percentage of value of claims to meet the 50/75 per cent test of s. 6.

The classes of creditors who voted against acceptance of the Plan are in each case comprised of
secured creditors who hold their security against a single project asset or, in the case of the Carena
claims, against a single group of shares. Those who voted "no" are the following:

Class 2 -- First Canadian Place Lenders

Class 8 -- Fifth Avenue Place Bondholders

Class 10 -- Amoco Centre Lenders

Class 13 -- I'Esplanade T.aurier Bondholders

Class 20 -- Star Top Road Lenders

Class 21 -- Yonge-Sheppard Centre Lenders

Class 29 -- Carena Lenders

Class 33a -- Bank of Nova Scotia Other Secured creditors
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While s. 6 of the CCAA makes the mathematics of the approval process clear -- the Plan must be
approved by at least 50 per cent of the creditors of a particular class representing at least 75 per cent of
the dollar value of the claims in that class -- it is not entirely clear as to whether the Plan must be
approved by every class of creditors before it can be sanctioned by the court. The language of the
section, it will be recalled, is as follows:

6. Where a majority in number representing three-fourths in value of the creditors, or
class of creditors . . . agree to any compromise or arrangement . . . the compromise or
arrangement may be sanctioned by the court.

(Emphasis added)

What does "a majority . . . of the . . . class of creditors” mean? Presumably it must refer to more than
one group or class of creditors, otherwise there would be no need to differentiate between "creditors"
and "class of creditors", But is the majority of the "class of creditors" confined to a majority within an
individual class, or does it refer more broadly to a majority within each and every "class", as the sense
and purpose of the Act might suggest?

This issue of "unanimity" of class approval has caused me some concern, because, of course, the
Final Plan before me has not received that sort of blessing. Its sanctioning, however, is being sought by
the applicants, is supported by all of the classes of creditors approving, and is not opposed by any of the
classes of creditors which did not approve.

At least one authority has stated that strict compliance with the provisions of the CCAA respecting
the vote is a prerequisite to the court having jurisdiction to sanction a plan: See Re Keddy Motor Inns
Ltd., supra. Accepting that such is the case, I must therefore be satisfied that unanimity amongst the
classes is not a requirement of the Act before the court's sanction can be given to the Final Plan.

In assessing this question, it is helpful to remember, I think, that the CCAA is remedial and that it
"must be given a wide and liberal construction so as to enable it to effectively serve this . . . purpose":
Elan Corp. v. Comiskey , supra, per Doherty J.A., at p. 307 O.R., p. 120 C.B.R. Speaking for the
majority in that case as well, Finlayson J.A. (Krever J.A., concurring) put it this way, at p. 297 O.R., pp.
110-11 C.B.R.:

It is well established that the CCAA 1is intended to provide a structured environment for
the negotiation of compromises between a debtor company and its creditors for the benefit
of both. Such a resolution can have significant benefits for the company, its shareholders
and employees. For this reason the debtor companies . . . are entitled to a broad and liberal
interpretation of the jurisdiction of the court under the CCAA.

Approaching the interpretation of the unclear language of s. 6 of the Act from this perspective, then,
one must have regard to the purpose and object of the legislation and to the wording of the section
within the rubric of the Act as a whole. Section 6 is not to be construed in isolation.

Two earlier provisions of the CCAA set the context in which the creditors' meetings which are the
subject of s. 6 occur. Sections 4 and 5 state that where a compromise or an arrangement is proposed
between a debtor company and its unsecured creditors (s. 4) or its secured creditors (s, 5), the court may
order a meeting of the creditors to be held. The format of each section is the same. [ reproduce the
pertinent portions of s. 5 here only, for the sake of brevity. It states:

5. Where a compromise or an arrangement is proposed between a debtor company and its
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secured creditors or any class of them, the court may, on the application in a summary
way of the company or of any such creditor . . . order a meeting of the creditors or class of
creditors.

(Emphasis added)

It seems that the compromise or arrangement contemplated is one with the secured creditors (as a
whole) or any class -- as opposed to all classes -- of them. A logical extension of this analysis is that,
other circumstances being appropriate, the plan which the court is asked to approve may be one
involving some, but not all, of the classes of creditors.

Surprisingly, there seems to be a paucity of authority on the question of whether a plan must be
approved by the requisite majorities in all classes before the court can grant its sanction. Only two cases
of which T am aware touch on the issue at all, and neither of these is directly on point.

In Re Wellington Building Corp., [1934] O.R. 653 (8.C.), Mr. Justice Kingstone dealt with a
situation in which the creditors had been divided, for voting purposes, into secured and unsecured
creditors, but there had been no further division amongst the secured creditors who were comprised of
first mortgage bondholders, second, third and fourth mortgagees, and lienholders. Kingstone J. refused
to sanction the plan because it would have been "unfair" to the bondholders to have done so (p. 661). At
p. 660, he stated:

I think, while one meecting may have been sufficient under the Act for the purpose of
having all the classes of secured creditors summoned, it was necessary under the Act that
they should vote in classes and that three-fourths of the value of each class should be
obtained in support of the scheme before the Court could or should approve of it.

(Emphasis added)

This statement suggests that unanimity amongst the classes of creditors in approving the plan is a
requirement under the CCAA. Kingstone J. went on to explain his reasons as follows (p. 660):

Particularly is this the case where the holders of the senior securities' (in this case the
bondholders') rights are seriously affected by the proposal, as they are deprived of the
arrears of interest on their bonds if the proposal is carried through. Tt was never the intention
under the Act, I am convineed, to deprive creditors in the position of these bondholders of
their right to approve as a class by the necessary majority of a scheme propounded by the
company; otherwise this would permit the holders of junior securities to put through a
scheme inimical to this class and amounting to confiscation of the vested interest of the
bondholders.

Thus, the plan in Re Wellington Building Corp. went unsanctioned, both because the bondholders
had unfairly been deprived of their right to vote on the plan as a class and because they would have been
unfairly deprived of their rights by the imposition of what amounted to a confiscation of their vested
interests as bondholders.

On the other hand, the Quebec Superior Court sanctioned a plan where there was a lack of unanimity
in Multidev Immobilia Inc. v. S.A. Just Invest (1988), 70 C.B.R. (N.S.) 91, [1988] R.J.Q. 1928 (8.C.).
There, the arrangement had been accepted by all creditors except one secured creditor, S.A. Just Invest.
The company presented an amended arrangement which called for payment of the objecting creditor in
fuil. The other creditors were aware that Just Invest was to receive this treatment, Just Invest,
nonetheless, continued to object, Thus, three of eight classes of creditors were in favour of the plan; one,
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Bank of Montreal, was unconcerned because it had struck a separate agreement; and three classes of
which Just Invest was a member, opposed.

The Quebec Superior Court felt that it would be contrary to the objectives of the CCAA to permit a
secured creditor who was to be paid in full to upset an arrangement which had been accepted by other
creditors. Parent J. was of the view that the Act would not permit the court to ratify an arrangement
which had been refused by a class or classes of creditors (Just Invest), thereby binding the objecting
creditor to something that it had not accepted. He concluded, however, that the arrangement could be
approved as regards the other creditors who voted in favour of the Plan. The other creditors were
cognizant of the arrangement whereby Just Invest was to be fully reimbursed for its claims, as [ have
indicated, and there was no objection to that amongst the classes that voted in favour of the Plan.

While it might be said that Multidev, supra, supports the proposition that a Plan will not be ratified if
a class of creditors opposes, the decision is also consistent with the carving out of that portion of the
Plan which concerns the objecting creditor and the sanctioning of the balance of the Plan, where there
was no prejudice to the objecting creditor in doing so. To my mind, such an approach is analogous to
that found in the Final Plan of the O & Y applicants which I am being asked to sanction.

I think it relatively clear that a court would not sanction a plan if the effect of doing so were to
impose it upon a class, or classes, of creditors who rejected it and to bind them by it. Such a sanction
would be tantamount to the kind of unfair confiscation which the authorities unanimously indicate is not
the purpose of the legislation. That, however, is not what is proposed here.

By the terms of the Final Plan itself, the claims of creditors who reject the Plan are to be treated as
"unaffected claims” not bound by its provisions. In addition, secured creditors are entitled to exercise
their realization rights either immediately upon the "consummation date" (March 15, 1993) or thereafter,
on notice. In short, even if they approve the Plan, secured creditors have the right to drop out at any
time, Everyone participating in the negotiation of the Plan and voting on it, knew of this feature. There
is little difference, and little different effect on those approving the Plan, it seems to me, if certain of the
secured creditors drop out in advance by simply refusing to approve the Plan in the first place.
Moreover, there is no prejudice to the eight classes of creditors which have not approved the Plan,
because nothing is being imposed upon them which they have not accepted and none of their rights is
being "confiscated".

From this perspective it could be said that the parties are merely being held to -- or allowed to follow
-- their contractual arrangement. There is, indeed, authority to suggest that a plan of compromise or
arrangement is simply a contract between the debtor and its creditors, sanctioned by the court, and that
the parties should be entitled to put anything into such a plan that could be lawfully incorporated into
any contract: see Re Canadian Vinyl Industries Inc. (1978), 29 C.B.R. (N.S.) 12 (Que. S.C.), atp. 18;
Houlden & Morawetz, Bankruptcy Law of Canada, vol. 1 (Toronto: Carswell, 1984), pp. E-6 and E-7.

In the end, the question of determining whether a plan may be sanctioned when there has not been
unanimity of approval amongst the classes of creditors becomes one of asking whether there is any
unfairness to the creditors who have not approved it, in doing so. Where, as here, the creditors classes
which have not voted to accept the Final Plan will not be bound by the Plan as sanctioned, and are free
to exercise their full rights as secured creditors against the security they hold, there is nothing unfair in
sanctioning the Final Plan without unanimity, in my view.

I am prepared to do so.

A draft order, revised as of late this morning, has been presented for approval. It is correct to assume,
I have no hesitation in thinking, that each and every paragraph and subparagraph, and each and every

http://www.lexisnexis.com/ca/legal/delivery/PrintDoc.do?fromCartFullDoc=false&fileSi... 29/01/2014



Page 15 0of 17

word, comma, semicolon, and capital letter has been vigilantly examined by the creditors and a
battalion of advisers. I have been told by virtually every counsel who rose to make submissions, that the
draft as it exists represents a very "fragile consensus"”, and I have no doubt that such is the case. Its
wording, however, has not received the blessing of three of the classes of project lenders who voted
against the Final Plan -- the First Canadian Place, Fifth Avenue Place and L'Esplanade Laurier
Bondholders. '

Their counsel, Mr. Barrack, has put forward their serious concerns in the strong and skilful manner to
which we have become accustomed in these proceedings. His submission, put too briefly fo give it the
justice it deserves, is that the Plan does not and cannot bind those classes of creditors who have voted
"no", and that the language of the sanctioning order should state this clearly and in a positive way.
Paragraph 9 of his factum states the argument succinctly. It says:

9. It is submitted that if the Court chooses to sanction the Plan currently before it, it is
incumbent on the Court to make clear in its Order that the Plan and the other provisions of
the proposed Sanction Order apply to and are binding upon only the company, its creditors
in respect of claims in classes which have approved the Plan, and trustees for such
creditors.

The basis for the concern of these "no" creditors is set out in the next paragraph of the factum, which
states.

10. This clarification in the proposed Sanction Order is required not only to ensure that
the Order is only binding on the parties to the compromises but also to clarify that if a
creditor has multiple claims against the company and only some fall within approved
classes, then the Sanction Order only affects those claims and is not binding upon and has
no effect upon the balance of that creditor's claims or rights.

The provision in the proposed draft order which is the most contentious is para. 4 thereof, which
stales:

4, THIS COURT ORDERS that subject to paragraph 5 hereof the Plan be and is hereby
sanctioned and approved and will be binding on and will enure to the benefit of the
Applicants and the Creditors holding Claims in Classes referred to in paragraph 2 of this
Order in their capacities as such Creditors.

Mr. Barrack seeks to have a single, but much debated word -- "only" -- inserted in the second line of
that paragraph after the word "will", so that it would read "and will only be binding on . . . the
Applicants and the Creditors holding Claims in Classes [which have approved the Plan]". On this
simple, single word, apparently, the razor-thin nature of the fragile consensus amongst the remaining
creditors will shatter,

In the alternative, Mr, Barrack asks that para. 4 of the draft be amended and an additional paragraph
added as follows;

35. It is submitted that to reflect properly the Court's jurisdiction, paragraph 4 of the
proposed Sanction Order should be amended to state:

4. This Court Orders that the Plan be and is hereby sanctioned and approved and

is binding only upon the Applicants listed in Schedule A to this Order, creditors
in respect of the claims in those classes listed in paragraph 2 hereof, and any
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trustee for any such class of creditors.

36. It is also submitted that any additional paragraph should be added if any provisions of
the proposed Sanction Order are granted beyond paragraph 4 thereof as follows:

This Court Orders that, except for claims falling within classes listed in paragraph 2
hereof, no claims or rights of any sort of any person shall be adversely affected in any
way by the provisions of the Plan, this Order or any other Order previously made in
these proceedings.

These suggestions are vigorously opposed by the applicants and most of the other creditors.
Acknowledging that the Final Plan does not bind those creditors who did not accept it, they submit that
no change in the wording of the proposed order is necessary in order to provide those creditors with the
protection to which they say they are entitled. In any event, they argue, such disputes, should they arise,
relate to the interpretation of the Plan, not to its sanctioning, and should only be dealt with in the context
in which they subsequently arise if arise they do.

The difficulty is that there may or may not be a difference between the order "binding" creditors and
"affecting" creditors. The Final Plan is one that has specific features for specific classes of creditors, and
as well some common or generic features which cut across classes. This is the inevitable result of a Plan
which is negotiated in the crucible of such an immense corporate restructuring. It may be, or it may not
be, that the objecting project lenders who voted "no" find themselves "affected" or touched in some
fashion, at some future time by some aspect of the Plan. With a reorganization and corporate
restructuring of this dimension it may simply not be realistic to expect that the world of the secured
creditor, which became not-so-perfect with the onslaught of the applicants' financial difficulties, and
even less so with the commencement of the CCAA proceedings, will ever be perfect again.

I do, however, agree with the thrust of Mr, Barrack’s submissions that the sanction order and the Plan
can be binding only upon the applicants and the creditors of the applicants in respect of claims in classes
which have approved the Plan, and trustees for such creditors. That is, in effect, what the Final Plan
itself provides for when, in s. 6.2 (c), it stipulates that, where classes of creditors do not agree to the
Plan,

(iy  the applicants shall treat such class of claims to be an unaffected class of claims; and,
(ii)  the applicants shall apply to the court "for a Sanction Order which sanctions the Plan
only insofar as it affects the Classes which have agreed to the Plan".

The Final Plan before me is therefore sanctioned on that basis. I do not propose to make any
additional changes to the draft order as presently presented. In the end, I accept the position, so aptly put
by Ms. Caron, that the price of an overabundance of caution in changing the wording may be to destroy
the intricate balance amongst the creditors which is presently in place.

In terms of the court's jurisdiction, s. 6 directs me to sanction the order, if the circumstances are
appropriate, and enacts that, once I have done so, the order "is binding . . . on all the creditors or the
class of creditors, as the case may be, and on any trustee for any such class of creditors . . . and on the
company". As I see it, that is exactly what the draft order presented to me does.

Accordingly, an order will go in terms of the draft order marked "revised Feb. 5, 1993", with the
agreed amendments noted thereon, and on which I have placed my fiat.

These reasons were delivered orally at the conclusion of the sanctioning hearing which took place on
February 1 and February 5, 1993. They are released in written form today.
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COUNSEL FOR SANCTIONING HEARING ORDER
SCHEDULE "A"

David A. Brown, Q.C., Yoine Goldstein, Q.C., Stephen Sharpe and Mark E. Meland, for Olympia &
York.

Ronald N. Robertson, Q.C., for Hong Kong & Shanghai Baoking Corp.
David E. Baird, Q.C., and Patricia Jackson, for Bank of Nova Scotia.

Michael Barrack and S. Richard Orzy, for First Canadian Place Bondholders, Fifth Avenue Place
Bondholders and L'Esplanade Laurier Bondholders,

William G. Horton, for Royal Bank of Canada.

Peter Howard and J. Superina, for Citibank Canada.

Frank J.C. Nebould, Q.C,, for Unsecured/Under Secured Creditors Committee.

John W. Brown, Q.C., and J.J. Lucki, for Canadian Imperial Bank of Commerce.
Harry Fogul and Harold S. Springer, for The Exchange Tower Bondholders

Allan Sternberg and Lawrence Geringer, for O & Y Eurocreditco Debenture Holders.
Arthur O. Jacques and Paul M. Kennedy, for Bank of Nova Scotia, Agent for Scotia Plaza Lenders.
Lyndon Barnes and J.E. Fordyce, for Crédit Lyonnais, Cr” edit Lyonnais Canada.

J. Carfagnini, for National Bank of Canada.

J.L. McDougall, Q.C., for Bank of Montreal.

Carol V. E. Hitchman, for Bank of Montreal (Phase [ First Canadian Place).

James A. Grout, for Credit Suisse.

Robert . Thornton, for I.B.J. Market Security Lenders.

C. Carron, for European Investment Bank.

W.J. Burden, for some debtholders of O & Y Commercial Paper 11 Inc.

G.D. Capern, for Robert Campeau.

Robert S. Harrison and A.T. Little, for Royal Trust Co. as trustee.

Order accordingly.
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Case Name:

Pine Valley Mining Corp. (Re)

Between
IN THE MATTER OF The Companies' Creditors Arrangement
Act R.S.C. 1985, c. ¢-36 as amended
AND IN THE MATTER OF The Business Corporation Act,
S.B.C. 2002 ¢. 57, as amended
AND IN THE MATTER OF Pine Valley Mining Corporation,
Falls Mountain Coal Inc., Pine Valley Coal Inc., and
Globaltex Gold Mining Corporation, Petitioners
[2007] B.C.J. No. 1395
2007 BCSC 926
35 C.B.R. (5th) 279
159 A.C.W.S. (3d) 213
74 B.C.L.R. (4th) 317
[2008] 6 W.W.R. 771
2007 CarswellBC 1477

Vancouver Registry No. S-066791

British Columbia Supreme Court
Vancouver, British Columbia

Garson J.

Heard: June 22, 2007.
Oral judgment: June 22, 2007.
Released: June 26, 2007.

(61 paras.)
Insolvency law -- Proposals -- Court approval -- The court approved the plan of arrangement and
compromise for the mining company under the Companies’ Creditors Arrangement Act -- The plan was
a compromise where time was of the essence, and the creditors’ approval of the plan ought not to be
overridden in favour of the creditor CN's application when the court had not been satisfied that there

was merit to the challenge to the secured creditor's loan.

The petitioners, who operated a mine in northern British Columbia, and who obtained protection from
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their creditors under the Companies’ Creditors Arrangement Act, applied for a sanction order approving
its plan of arrangement and compromise (which had been approved by 98 per cent of its creditors) --
Meanwhile, three creditors sought an order appointing a monitor to make enquiries info the claim made
by the only secured creditor The Rockside Foundation, arguing that the $12 million secured loan was
ultra vires Rockside, and that it should be treated as a general creditor or not be repaid at all -- HELD:
The plan was approved, and the creditors' application was dismissed -- The suggested amendment to the
plan, so as to hold Rockside's funds in trust, was a significant matter and not one that the court ought to
make on its own -- The facts on which the petitioning creditor CN challenged the legality of the loan did
not amount to the type of fraudulent conduct on which the application of the doctrine of equitable
subordination seemed to be based -- No authority suggested that a loan from a charitable organization to
benefit a company, controlled by shareholders who were related to the charity, was illegal -- CN had not
discharged its burden to raise a triable issue -- The plan was a compromise where time was of the
essence, and the creditors' approval of the plan ought not to be overridden in favour of CN's application
when the court had not been satisfied that there was merit to the challenge to the Rockside loan.

Statutes, Regulations and Rules Cited:

Business Corporation Act, S.B.C. 2002, c. 57

Companies' Creditors Arrangement Act, R.S.C. 1985, ¢c. C-36
Counsel:

Counsel for Petitioners, Pine Valley Mining Corporation, Falls Mountain Coal Inc., Pine Valley Coal
Inc., and Globaltex Gold Mining Corporation: E.J. Milton.

Independent counsel for Pine Valley Mining Corporation: J.
Sandrelli.

Counsel for Cambrian Mining PL.C and Western Canadian Coal: H.
Ferris.

Counsel for Canada Revenue Agency: D. Nygard.
Counsel for the Monitor, Emst & Young Inc.: D.E. Gruber.
Counsel for Petro-Canada: D. Garner.

Counsel for Neptune Bulk Terminals (Canada) Ltd.: J.G.
Shatford.

Counsel for Canadian National Railway Company: R. Watson.
Counsel for Rockside Foundation: P.J. Reardon.

Counsel for Maruben Corporation: S. Fitzpatrick.

Counsel for Tercan Mining PV Lid.; B, McLean.

Counsel for Sedgman Canada: S.R. Ross.
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1 GARSON . (orally):-- The two applications before me concern the Companies’ Creditors
Arrangement Act, R.S., 1985, ¢, C-36 ("CCAA") proceedings of the petitioners who operate the Willow
Creek Mine in north eastern British Columbia. The mine has been in commercial production since July,
2004, On October 20, 2006, the petitioners filed for, and obtained, protection from their creditors under
the CCAA pursuant to an order of this Court.

2 The first application before me is the petitioners' application for a sanction order approving its Plan
of Arrangement and Compromise (the "Plan"), dated June 19, 2007, pursuant to s. 6 of the CCAA. The
Plan has been approved by about 98% of the number of creditors, having about 97% of the total value of
the claims, at the meeting of creditors held on June 19, 2007.

3 The second application before me is the application of CN Rail ("CN"), a creditor, with the support
of two other creditors, Neptune Bulk Terminals (Canada) Ltd. ("Neptune") and Petro-Canada, for an
order that I approve the Plan, but also order the court appointed monitor to make enquiries into the claim
made by the petitioners' only secured creditor, The Rockside Foundation ("Rockside"). CN says, infer
alia, that the $12 million secured loan is ultra vires Rockside, and Rockside should be treated as a
general creditor, or should possibly not be repaid at all. CN says that the order i{ seeks is not an
amendment to the Plan already approved by the creditors, and that such an enquiry into the claim of a
creditor is contemplated by provisions of the plan, to which I shall refer below.

4 Rockside says that the Plan expressly contemplates payment to it of its entire claim upon the closing
of the sale made between Pine Valley Mining Corporation and Cambrian Mining PLC ("Cambrian"),
which sale is to close on June 26, 2007. Rockside says that I cannot amend the Plan in such a substantial
way. Rockside also says that there is no merit to, or no arguable case for, the challenge made by CN to
the validity of the Rockside loan.

5 The petitioners support Rockside and, in particular, take the position that to make the order CN
requests is an amendment to the Plan of such significance that I could not grant the sanction order, as
requested, with the amendment. The petitioners say that if the Plan is not approved today, the sale to
Cambrian will be in jeopardy.

6 Cambrian is entitled to a break fee if the sale does not complete on June 26, 2007 - and I assume it
will not complete on that date if T do not approve the Plan - and Cambrian will likely be entitled, at its
option, to resile from the agreement and take the break fee. Cambrian could agree to extend the closing
date of the agreement, but the nature of the enquiry and examination into the Rockside loan requested by
CN is a searching one that will not be accomplished in a short time period. If the Plan is not approved
now, a new meeting of creditors may be required and Cambrian may choose not to extend the closing
date

7 I note that although the petitioners seek an order sanctioning the Plan, the definitive plan settling
cach creditor's claim will not be determined af this time. All that is contemplated by the Plan is
replacement of the claim against Falls Mountain Coal Inc., with part of the sale proceeds from the sale to
Cambrian.

8 The issues raised by these applications are the following:
1. Would the granting of the order sought by CN be one that could be made

within the Plan already approved by the creditors, or would the order
necessarily involve a rejection of the Plan by this court?
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2 Is there a triable issue raised by the submissions of CN as to the validity of
Rockside's security for its loan of Cdn. $12 million? I have decided that the
burden of proof on CN is to raise a triable issue.

3. Should this court sanction or approve the Plan, even if CN has raised a triable
issue about the validity of the Rockside security?

9 I should mention that there is no objection by any creditor to the Plan, on any ground, other than on
the basis of the allegations made by CN.

10 The test that this Court ought to apply in making a sanction order under s. 6 is described by
Paperny J. (as she then was) in Canadian Airlines Corp. (Re), 2000 ABQB 442, 265 A.R. 201 at
[paragraph] 60:

Prior to sanctioning a plan under the CCA4, the court must be satisfied in regard to
each of the following criteria:

(1) there must be compliance with all statutory requirements;
(2) all material filed and procedures carried out must be examined to

determine if anything has been done or purported to be
done which is not authorized by the CCAA; and

(3) the plan must be fair and reasonable.

11  Asnoted by Papemy J., the function of this Court is not to be considered as "a rubber stamp". In
this case, apart from the question of Rockside's security for its loan, which I will discuss in a moment, I
am satisfied that all three criteria set out in the Canadian Airlines decision are met by the terms of the
Plan.

Would the granting of the order sought by CN be one that could be made within the Plan, already
approved by the creditors, or would the order sought necessarily involve a rejection of the Plan by
this court?

12 Mr. Shatford, counsel for Neptune, contends that the effect of the order sought by CN does not
mean that the Plan needs to be amended or rejected. He says that section 5.2 of the Plan provides as
follows:

Under the Plan, the Creditors will be dealt with as follows:

(a)  Secured Creditors: each Secured Creditor will be paid in full in accordance with its
Proven Claim.

13  In other words, he contends that Rockside should be treated like every other creditor whose claims
are not accepted by the monitor, in which case they will be required to prove them. I agree there is
nothing objectionable about such a procedure, except that there are other provisions of the Plan already
agreed to by all the creditors, including Rockside, that mandate immediate payment to Rockside. Here I
refer to Articles 2.2, 3.1, 3.1(a), and 4.1, 5.2(a).

14  The Plan requires payment of the Secured Creditor immediately following closing. Article 2.2
(Summary of Plan) states that the proceeds will be used to pay, among others, the Secured Creditors,
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with the balance after those payments being held for General Creditors.

15 The scheme of the Plan is to pay out the secured creditor and other amounts mentioned in Article
2.2, and then to create a fund that is used to settle the Replacement Claims of the General Creditors. It is
known that some of those claims, particularly the inter-corporate debt claim of Pine Valley Mining
Corporation, are not yet settled and that there is a mechanism in place to settle those claims. That
mechanism does not include, according to Article 2.2, the secured claim.

16  Article 3.1 requires that the "Initial Net Sales Proceeds” will be received from Cambrian, and the
"Definitive Plan Proceeds” will be remitted to Pine Valley Mining Corporation to be dealt with in
accordance with the CCAA4 and the Definitive Plan. The "Definitive Plan Proceeds” is defined in the
Amended Plan to be the balance remaining after payment of the amounts required under Article 2.2,
including the amounts to Secured Creditors.

17  There appears to be no provision of the Plan to deal with Secured Creditors after the closing of the
sale to Cambrian.

18 I conclude that the Plan expressly contemplates payment of Rockside's claim immediately upon the
closing of the sale to Cambrian. CN requests an amount, equivalent to Rockside's claim, be held in trust
and not paid out to Rockside pending resolution of the validity of its claim, In other words, that
Rockside should be treated in the same manner as the general creditors whose claims are not accepted
by the monitor. I do not agree with CN that the monitor could ignore the express provision in the Plan,
calling for immediate payment out of Rockside's claim in reliance on Article 5.2. Accordingly, for the
monitor to hold Rockside's loan proceeds in {rust, would require an amendment to the Plan that is
substantive. I say this because, although holding Rockside's funds in trust may be a matter of
indifference to most of the creditors, to Rockside it would be significant and may well lead Rockside to
vote against the Plan. As noted by Rockside, a negative vote by it could defeat the Plan. I conclude,
therefore, that the suggested amendment to the Plan, so as to hold Rockside's funds in frust, is a
significant matter and not one that this Court should make on its own.

19  Authority for the proposition that this Court ought not to make significant amendment to Plans of
Arrangement that are already approved by creditors, is found in Algoma Steel Corp. v. Royal Bank of
Canada (1992), 11 CB.R. (3d) 11, 8.0.R. (3d) 449 at [paragraph] 8 (C.A.); Keddy Motor Inns Ltd. (Re)
(1992), 13 C.B.R. (3d) 245, 90 D.L.R. (4th) 175 at [paragraph] 48 (N.S.S.C. App. Div.); Wandlyn Inns
Ltd. (Re) (1992), 15 CB.R. (3d) 316 at [paragraph] 12 (N.B.Q.B.).

20 I conclude that for CN's application to succeed, I must also decide that the Plan cannot be
sanctioned.

Is there a triable issue raised by the submissions of CN as to the validity of Rockside's security for
its loan of Cdn $12 million?

21 The challehge to the validity of the loan to Rockside is based on the following allegations of fact.
It is unnecessary on this application for me to make any findings of fact, and I do not do so.

22 Pine Valley Mining Corporation is a public company.
23 Falls Mountain Coal Inc. is a subsidiary of Pine Valtey Mining Corporation.

24 Rockside is a charitable corporation under the non-profit corporation law of Ohio, c. 1702 of the
Ohio Revised Code. Mark T. Smith is the donor member of Rockside. Counsel for CN conducted a
number of searches of publicly available information, from which it appears that Rockside has about
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U.S. $77 million of assets. Its only loan is the loan in issue in this proceeding.

25  The Articles of Incorporation of Rockside provide that it is incorporated for charitable, educational
and religious purposes in support of the Woodlawn foundation, with the right and power to use, apply,
invest and reinvest principal and/or income from bequests. No part of the net earnings of Rockside will
be used for the benefit of, or distributed to members, trustees, etc. It is intended that Rockside will be
exempt from tax,

26 The R. Templeton Smith Foundation ("Templeton") is a related party to the Rockside Foundation
and Mark T. Smith.

27 Mark T. Smith is a director of Pine Valley Mining Corporation.

28 Mark T. Smith, Rockside and Templeton, together, are controlling shareholders of Pine Valley
Mining Corporation.

29  Pine Valley Mining Corporation's 2004 audited financial statements state that the ability of the
company to continue is dependent on its ability to raise additional financing. Mr. Watson, counsel for
CN, says Pine Valley Mining Corporation was then technically insolvent.

30 On November 10, 2004, Pine Valley Mining Corporation announced that it had agreed with
Rockside to borrow up to US $7,000,000, with interest at 10%, and a bonus of shares equalling 10% of
the principal amount of the loan advanced. The loan was to be secured over all of the assets and
undertaking of Pine Valley Mining Corporation and its subsidiaries, Falls Mountain and Pine Valley
Coal, ranking in priority behind security granted to Mitsui and Marubeni that has since been repaid. The
funds were advanced, according to Rockside, in the principal amount of US$8.85 million. With interest,
the amount owing now is in excess of Cdn, $12 million.

31 According to the monitor in this proceeding, the company, Pine Valley Mining Corporation, began
to operate the coal mine in 2004 and continued to do so until this proceeding was commenced in
October, 2006, Subsequent to the Rockside loan advance, Pine Valley Mining Corporation also arranged
a secured working capital loan of up to $20 million from the Royal Bank that has since been repaid.

32  As adirector of Pine Valley Mining Corporation, Mark T. Smith abstained from voting in respect
to the Rockside loan, and an independent committee of the board of Pine Valley Mining Corporation,
with a legal opinion, approved the loan,

33 Itisalleged by CN that the loan was ulfra vires and contrary to the powers of Rockside, and was
made for the purpose of protecting its own and Mark T. Smith's personal investment in Pine Valley
Mining Corporation, Mr. Watson says that if the impugned loan had not been made, the creditors might
not have advanced credit to an otherwise insolvent entity, and the "propping up" of Pine Valley Mining
Corporation by Rockside may have prejudiced the creditors. He says that there is no charitable purpose
to Rockside granting a loan to Pine Valley Mining Corporation, and that the loan inured to the benefit of
Mark T, Smith personally.

34 What Mr, Watson says, in essence, is that the loan had a colourable purpose, that is, that Mr. Smith
used his position as a trustee of his own charitable foundation to stabilize a company in which he had a
sizeable personal investment. Mr, Watson says that the monitor has obtained a legal opinion that the
security is in order, but that the legal opinion was based on the assumption that the lender had the power
and capacity to make the loan. Mr. Watson says that Rockside did not have the power or capacity to
make the loan and, therefore, its security is invalid.
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35 I conclude that, for the purposes of this analysis, my task is to determine if there is a triable issue
raised by CN's submissions. The burden of proof is on CN. In doing so, I will assume that the facts
alleged by Mr. Watson are true because there is some evidentiary foundation to the factual allegations.
In other words, the facts are not speculative and there is a possibility that all these facts may be proven
to be true. Most, if not all, these facts are not disputed by Rockside.

36  On the other hand, Mr. Watson also challenges Rockside's claim on the grounds that, according to
Mr. Watson,

it is not clear whether or not the advances were in fact made. This last assertion, seems to me, to be a
somewhat inconsistent position with CN's assertion that Mr. Smith made the loan to prop up the
company to protect his equity position. I consider that there is no factual foundation to such an assertion.
I am advised by counsel that the monitor says he has satisfied himself the loan proceeds were received,
and that the audited financial statements of Pine Valley Mining Corporation are good evidence that the
loan proceeds were received by Pine Valley Mining Corporation.

37 Mr. Watson argues that there are three legal grounds that would invalidate at least the security, if
not the right to repayment, of the loan itself.

38 CN alleges that, as a result of the relationship of Smith with Rockside, Templeton, and Pine Valley
Mining Corporation, all of those entities are acting as partners. Section 2 of the Partnership Act,
R.S.B.C. 1996, c. 348, defines partnership as "the relation which subsists between persons carrying on
business in common with a view of profits". He says that if they are partners, then s. 47(b)(i) of the
Partnership Act requires that the debts and liabilities of persons who are not partners must be paid
before any debts or liabilities owed to partners. According to CN, this would mean that the claims of
Rockside would be postponed until the creditors of Pine Valley Mining Corporation were satisfied.

39 Mr. Watson says that the "view of profit” part of the definition of partner is satisfied by the fact
that Smith, Rockside, and Templeton are all shareholders in Pine Valley Mining Corporation. Section 3
of the Partnership Act specifically provides that members of a company are not partners within the
meaning of that Act. The rule in Salamon v. A. Salamon and Company, Ltd., [1897] A.C. 22, holds that
shareholders and directors of a company, and the company itself, are separate entities. I conclude that
this argument advanced by CN is unlikely to succeed if there were a trial of this issue and CN has not
raised a triable issue on this point.

40  CN also argues that the doctrine of equitable subordination should be applied against the claims of
Rockside.

41 There are three criteria for the application of what is an American doctrine called "equitable
subordination". Those criteria are outlined in Canada Deposit Insurance Corp. v. Canadian
Commercial Bank, [1992] 3 S.CR, 558, 16 C.B.R. (3d) 154 at [paragraph] 91:

()  the claimant must have engaged in some type of inequitable conduct;

(i)  the misconduct must have resulted in injury to the creditors of the bankrupt or
conferred an unfair advantage on the claimant; and

(iii) the equitable subordination of the claim must not be inconsistent with the
provisions of the Bankruptcy Statute.

42  Although the doctrine has been described in some Canadian jurisprudence, no case authority was

brought to my attention in which it has been applied. In any event, the facts on which CN challenges the
legality of the loan do not amount to the type of fraudulent conduct on which the application of the
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doctrine seems to be based. (CC Petroleum Ltd. v. Allen (2003), 46 C.B.R. (4th) 221 (Ont, C.A.)
reversing 35 C.B.R. (4th) 22).

43  Moreover, it is doubtful in my view if the second criteria of the test could be met in this case. CN
alleges that it would have recovered more of its debt owed by Pine Valley Mining Corporation if the
Rockside loan had never been granted. I agree with Rockside's submission that CN could not prove that
the creditors would have recovered more if the Rockside loan had never been granted. Such an argument
is quite speculative and the proof of such a proposition would require an enormously complicated and
lengthy trial. T conclude that the equitable subordination doctrine, as a ground to challenge the loan, is
unlikely to succeed if there is a trial of this issue and that CN has not raised a triable issue on this point.

44 1 now turn to consider the main argument advanced by CN, namely, that the loan is ultra vires
Rockside and, therefore, its security is invalid.

45 N cited several American authorities in support of its argument that the Rockside loan is ulira
vires Rockside. Those American authorities, Airlie Foundation v. USA, 826 F. Supp. 537 (D.D.C.
1993); Western Catholic Church v.Commissioner, 73 T.C. 196 (1979), International Postgraduate
Medical Foundation v. CIR, T.C. Memo, 1989 - 36; and Orange County Agricultural Society v. CIR,
(893) F. 2d 529 (2d Cir. 1990), are all cases in which the not-for-profit society challenged rulings of the
taxing authority revoking its tax exempt status. The cases all hold that when a for-profit organization or
an individual benefits substantially from the activities of a not-for-profit organization, then the not-for-
profit cannot be said to operate exclusively for exempt purposes.

46  All these cases are apparently obvious examples of a dubious charity with close links to the donor
who profited from the charity. I do not find them helpful to determine if there is an arguable case that,
under American law, Rockside lacked the capacity to make the loan because of its' and Mark T. Smith's
shareholdings in Rockside and, if that is so, is the security invalid.

47  CN correctly notes that, although the ultra vires doctrine was abolished by Canadian corporate
statutes, the doctrine still exists pursuant to the Seciety Act, R.S.B.C. 1996, c. 433, in British Columbia.
CN says that the Oftio Revised Code applicable to Ohio Non-Profit Corporations.does not abolish the
ultra vires doctrine. 1 was not provided with this authority, but for the purposes of this application I shall
accept Mr. Watson's assertion as correct. It was not challenged by any other party at this hearing.

48  The third article of incorporation of Rockside provides, in part, as follows:

The Corporation is organized and shall be operated exclusively for charitable,
educational or religious purposes by conducting or supporting activities exclusively
for the benefit of ...

Solely for the above purposes, the Corporation is empowered to exercise all rights
and powers conferred by the laws of the State of Ohio upon non-profit corporations,
including, but without limitation thereon, the right and power to receive gifts ... and to
use, apply, invest and reinvest the principal and/or income therefrom or to distribute
the same for the above purposes.

49  [s there an arguable case that Rockside's loan to Pine Valley Mining Corporation is outside its
corporate powers or purposes? The loan is an investment. There is no evidence to suggest that Rockside
used its profits or earnings for a non-charitable purpose. Clearly, Rockside is entitled to invest and
reinvest its assets. Is this investment illegal because Rockside and Mark T. Smith are sharehclders of
Pine Valley Mining Corporation? Rockside says that the only benefit prohibited by the Articles of the
Foundation is that net earnings may not be used for the benefit of members, trustees, officers or private

http://www.lexisnexis.com/ca/legal/delivery/PrintDoc.do?fromCartFullDoc=false&fileSi... 04/02/2014



Page 9 of 10

individuals.

50 I was not provided with any authority, American or Canadian, that suggests Rockside is precluded
from investing in enterprises in which a member, trustee officer or private individual has a share interest.
Rockside and Mark T. Smith were, at the time the loan was made, sharcholders of Pine Valley Mining
Corporation. Rockside apparently chose to lend Pine Valley Mining Corporation funds to enable it to
develop or operate the coal mine. In doing so, I would infer that Rockside wished to stabilize or secure
its equity investment in Rockside. Not-for-profit societies are, subject to their Articles and governing
legislation, entitled to invest their assets. Those investment activities are separate from the charitable use
to which the society puts its earnings.

51 Rockside also says that section 5.01(c)(3) of the Internal Revenue Code describes organizations
that are exempt from taxation under that section. The wording in section 5.01(c)(3) is much the same as
the wording in the Articles of Rockside. It prohibits the use of any part of the net earnings to benefit a
private sharcholder or individual. Rockside says there is no evidence that any such benefit from the net
carnings has been given to Mark T. Smith or Rockside.

52 I am being asked to decide if there is a triable issue of American law. No American legal opinion
or authority, for the proposition advanced, has been provided to me. By that I mean, I have not been
directed to any American authority that suggests a loan from a charitable organization to benefit a
company, controlled by shareholders who are also related to the charity, is illegal. I have been provided
with authority for the proposition that transactions outside the power and capacity of a society may be
ultra vires. '

53 But those authorities are not determinative of the issue concerning the investment activities of a
society. The burden of proof on CN is to prove that there is a triable issue. It has not discharged its
burden to raise a triable issue but, even if I am wrong about that, the application of CN must be
examined within the larger context of the CCAA application to approve the Plan.

Should this court sanction or approve the Plan, even if CN has raised a triable issue about the
validity of the Rockside security?

54 My jurisdiction to sanction the Plan under the CCAA is found in that Acf and also in this Court's
judicial discretion given by s. 6, to approve a plan which appears to be reasonable and fair, and to be in
accord with the requirements and objects of the statute. (Clear Creek Contracting Ltd. v. Skeena
Cellulose Inc. (2003), 13 B.C.L.R. (4th) 236, 2003 BCCA 344).

55 Mr. McLean, for Tercon Mining, says that he listened carefully to the submissions of CN but
cannot support CN's application. Tercon is the largest single creditor (the mining contractor) who is
owed about $12 Million, apart that is, from the intercorporate claim of Pine Valley Mining Corporation.
He says that his client does not want to bear the cost of the monitor pursuing such an investigation to its
conclusion, which could be a trial of that issue. I infer from his submission that his client's interests are
best served by the sanctioning of the Plan.

56 As already noted, Mr. Shatford, for Neptune, also contends that the loan is w/fra vires. The support
of Neptune for CN's application is also based on the proposition that the Plan should be approved
without immediate payment to Rockside.

57 Mr. Gardner, for Petro-Canada, supports CN's application.

58  AsI understand the submissions of CN, Neptune and Petro-Canada, they are all of the view that I
could order the investigation sought into the legality of the loan without amending the Plan. As I noted
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already, I do not agree that the monitor could withhold payment to Rockside without an amendment to
the Plan. Counsel for the monitor, Mr. Gruber, says that CN should not have waited until the last minute
before raising this objection. CN could have earlier applied to vary the claims procedure order, so that
the issues it has now raised could have been dealt with in a timely way.

59  The creditors of the company, including Neptune and Petro-Canada, overwhelmingly supported
the Plan of Arrangement, CN was the only dissenting vote. If I do not approve the Plan on account of
CN's application, there is no way of knowing if Cambrian would agree to extend the purchase closing
date. Commodity prices are volatile and, months down the road, Cambrian may withdraw from this
transaction, In earlier proceedings, the efforts to sell the shares or assets of the mine were explained to
me. I was then satisfied that the company and the monitor had pursued a sale (on terms that would be
acceptable to the creditors) with vigour and diligence. I remain of that view and I remain of the view, as
I assume do the creditors, that this is their best hope of recovery of at least part of their claims.

60 Ina perfect world, the objection of CN could perhaps be pursued to its conclusion, but this Plan is
a compromise and it is the best the company could do. Time is of the essence, Balancing the interests of
all the stakeholders, I am of the view that the creditors approval of the Plan should not be overridden in
favour of CN's application, in particular, when I have not been satisfied that there is merit to CN's
challenge to the Rockside loan.

61 Applying the test earlier articulated from the Canadian Airlines case, I conclude all statutory
requirements have been met. All that has been done is authorized by the CCAA and the Plan is fair and
reasonable. The Plan is approved on the terms sought by the petitioners. CN's application is dismissed.

GARSON J.

cp/e/qlemo/qlmxt/qlbrl/qlrxg
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Case Name:
Atlantic Yarns Inc. (Re)

IN THE MATTER OF the Companies' Creditors
Arrangement Act, R.S.C. 1985, ¢. C-36, As Amended
AND IN THE MATTER OF Atlantic Yarns Inc., a body
corporate and Atlantic Fine Yarns Inc., a body
corporate
RE: GE Canada Finance Holding Company Motion

[2008] N.B.J. No. 150
2008 NBQB 144
42 C.B.R. (5th) 107
2008 CarswelINB 195
333 N.B.R. (2d) 143
169 A.C.W.S. (3d) 20
No. S/M/92/07
New Brunswick Court of Queen's Bench
Trial Division - Judicial District of Saint John
P.S. Glennie J.

Heard: April 1, 2008.
Oral judgment: April 1, 2008. Released: April 11, 2008.

(72 paras.)

Insolvency law -- Creditors -- Meetings of -~ Procedure -- Secured creditors -- Motion by one secured

- creditor to have separate meetings for creditors, that there not be consolidation for purpose of voting
and that claims of secured creditors be allowed only to the extent of realizable value -- Motion denied --
Companies filed a consolidation plan that the Monitor recommended -- Secured creditors had
commonality of interest -- Proposed plan allowed applicant to recover almost entire amount owing --
Proposed plan fair and reasonable -- Applicant attempting (o manoeuvre for better voting position to
defeat plan to the detriment of other stakeholders.

Insolvency law -- Proposals -- Voting by creditors -- Motion by one secured creditor to have separate
meetings for creditors, that there not be consolidation for purpose of voting and that claims of secured
creditors be allowed only to the extent of realizable value -- Motion denied -- Companies filed a
consolidation plan that the Monitor recommended -- Secured creditors had commonality of interest --
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Proposed plan allowed applicant to recover almost entire amount owing -- Proposed plan fair and
reasonable -- Applicant attempting to manoeuvre for better voting position to defeat plan to the
detriment of other stakeholders.

Motion by one of the secured creditors of the companies to address the manner in which voting on the
proposed plan would be conducted. Applicant sought separate creditor meetings, for claims of secured
creditors to be allowed only to the extent of realizable value and to not have consolidation of creditors
for the purposes of voting. The companies' proposed plan consolidated secured creditors and allowed
secured claims to be recognized on face amount. The Monitor recommended that all creditors approve
the proposed plan and determined that if the plan was rejected, jobs would be lost and unsecured
creditors would receive nothing. The applicant argued that since it was the only secured creditor with
first charge of the equipment of the companies and was owed the most, it had been placed in a class of
creditors with no commonality of interest. It further argued the consolidation would swamp its vote and
that the proposed plan violated previous orders and the Proof of Claim form, which required creditors to
submit an estimate of the value of their security. The Monitor asserted that it was never its intention to
use the Proof of Claim forms for the purposes of voting. HELD: The motion was denied. The
Companies' Creditors Agreement Act did not limit the value of a secured creditor's claim to the
realizable value and to do so would be to ignore the value of a security. The proposed plan had the
purpose of fair recovery whereas the relief sought by the applicant was not fair and reasonable and was
not supported by any other creditor. The proposed plan was not prejudicial to the applicant, who would
recover almost the entire amount owing under it. All the secured creditors had a commonality of interest
in light of both the non-fragmentation approach and the objectives of the Act. The secured companies
also had similar interests in the nature of the debt and enforcement remedies and all were sophisticated
lenders with long histories with the companies. It was clear the applicant was attempting to manoeuvre
itself into a better voting position where it would be able to defeat the proposed plan, to the determinant
of other stakeholders,

Statutes, Regulations and Rules Cited:

Companies' Creditors Arrangement Act, R.S.C. 1985, ¢. C-36, 5. 12

Counsel:

Orestes Pasparakis and M. Robert Jette Q.C. on behalf of GE Canada Finance Holding Company.

Joshua J.B. McElman and Rodney E. Larsen on behalf of Atlantic Yarns Inc. and Atlantic Fine Yarns
Inc.

James H. Grout and Sara Wilson on behalf of Integrated Private Debt Fund Inc, and First Treasury
Financial Inc.

John B.D. Logan on behalf of the Province of New Brunswick.
William C. Kean on behalf of Paul Reinhart Inc. and Staple Cotton Co-operative.

Robert C. Smith, C.A., Court Appointed Monitor.

REASONS

1 P.S. GLENNIE J. (orally):-- Atlantic Yarns Inc. ("AY") and Atlantic Fine Yarns Inc. ("AFY")
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obtained relief pursuant to the Companies’' Creditors Arrangement Act, R.S.C. 1985, c. C-36, as
amended (the "CCAA") by order of this Court dated October 26, 2007 (the "Initial Order").

2 On December 18, 2007, this Court issued a Claims Procedure Order (the "Claims Procedure Order")
and on February 20, 2008 it issued a Creditors Meeting Order (the "Meeting Order").

3 Subsequent to the issuance.of the Meeting Order the parties determined whether there could be a
global resolution of all outstanding issues. When no resolution could be realized, one of the secured
creditors of AY and AFY (collectively "the Companies"), GE Canada Finance Holding Company
("GE"), brought this motion to address the manner in which voting on the proposed Plan of Arrangement
is to be conducted. On April 1, 2008 I denied GE's motion with reasons to follow, These are those
reasons.

4  GE's submission is that the voting procedures set out in the Meeting Order are improper in that they
violate the express provisions of both the Initial Order and the Claims Procedure Order; in that the
procedures are manifestly unfair and unreasonable; and in that they appear to be designed to silence
GE's objections by gerrymandering the voting and diluting GE's voting rights.

5 Inparticular, GE asserts that there should be no consolidation of the creditors of the Companies for
voting purposes. GE says each of AY and AFY should hold separate meetings with their credifors. As
well, GE argues that the current treatment of the secured creditor class is flawed. It says that either GE
ought to be in a separate class or the secured claims ought to be valued and voted in accordance with
their value.

6 The Companies filed a consolidated plan of compromise and arrangement (the "proposed Plan")
with this Court on February 19, 2008. The proposed Plan includes two classes of creditors for the
purposes of voting on the proposed Plan: a Secured Class (all creditors of each of the Companies
holding any security regardless of the value of their security) and an Unsecured Class (all unsecured
creditors of each of the Companies).

7  The Court Appointed Monitor of the Companies, Pricewaterhouse Coopers Inc., delivered a report
to the Companies' creditors dated February 21, 2008 which report contains the following:

"THE PLAN

The Applicants have filed a Joint Plan of Arrangement the key Financial Elements of
which are:

* Unsecured creditors will received up to 90% of their claim over a
relatively short period of time; and

* Secured Creditors will be afforded payments in respect of their claims
based on an amount that in all cases exceeds the liquidation value of the
assets held as security.

ALTERNATIVES TO THE PLAN

These Companies operate in northern New Brunswick, and the filing of this Plan was
in response to a notice from a secured creditor of its intention to appoint a Receiver. It
is a virtual certainty that if this plan is not approved, the secured creditor will appoint
a receiver and will liquidate the assets subject to its charges by a sale, possibly under
Court supervision.
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There is a little likelihood that any other party will purchase these assets to operate in
situ.

LIQUIDATION ANALYSIS

The Monitor has considered and reviewed a series of different liquidation analysis,
and there is one common theme - the unsecured creditors will receive nothing under
any realization plan.

Counsel to the Companies and the Monitor have reviewed the security held by the
various secured creditors and concluded that the various security interests are duly
registered, filed and recorded, and accordingly create valid and enforceable security
against the Applicants,

As can be seen from the Plan terms and conditions, the Secured Creditors holding
first charges on the assets of the Companies are being asked to take write downs in
their positions. Each of these Secured Creditors has prepared their own analysis
which has generally been shared with the Monitor and in the event of a liquidation the
Monitor believes that each of such secured creditors will receive a shortfall greater
than the alternative provided for in the Plan.

Accordingly, there would be nothing available for distribution to the Unsecured
Creditors.

The Secured Creditors will likely wish to consider a sale on a going concern basis. It
is the opinion of the Monitor that such a sale is unlikely (except perhaps back to the
existing owner) and regardless, the value of the assets that will be realized will be
close to the liquidation values.

CONSEQUENCES OF REJECTING THE PLAN

As noted above, if the Plan is rejected by the Creditors or the Court, the assets will be
liquidated and:
* Approximately 400 direct jobs will be lost in a largely export oriented
business located in a high unemployment area of Canada;
Approximately 600 indirect jobs will be lost in Canada, with great impact
on the remote communities of Atholville and Pokemouche, New
Brunswick;
* The Unsecured Creditors will receive nothing on their claims, which in
some cases will result in further hardship and business closures.

MONITOR'S RECOMMENDATION

1t is the recommendation of the Monitor that ALL affected creditors should approve
the Plan.

As aresult, creditors are encouraged to send in positive voting ballots and/or proxies
as soon as possible."

8 GE argues that from the start of these CCAA proceedings the Initial Order directed that each of the
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AY and AFY convene separate creditors' meetings. Paragraph 24 of the Initial Order provides as
follows:

~ "Each Applicant shall, subject to the direction of this Court, summon and convene
meetings between each Applicant and its secured and unsecured creditors under the
Plan to consider and approve the Plan {collectively, the "Meetings")."

9 GE says the Claims Procedure Order directed the valuation of secured claims and required all
secured claims to be valued in accordance with the realizable value of the property subject to security.
Paragraph 9 of the Claims Procedure Order provides:

"9,  THIS COURT ORDERS that any Person who wishes to assert a Claim against the
Applicants, other than an Excluded Claim, must file a properly completed Proof of
Claim, together with all supporting documentation, including copies of any security
documentation and a valuation of such Creditor's security if a Secured Claim is being
asserted, with the Monitor by 5:00 p.m. on January 15, 2008 (defined herein as the
Claims Bar Date). The Applicants will be allowed to review the Proofs of Claim and
Monitor will provide copies to the Applicants of any Proofs of Claim that they may
request from time to time."

10 The Claims Procedure Order defines Secured Claims' as follows:

"... any Claim or portion thereof, other than the Excluded Claim, which is secured by
a validly attached and existing security interest ... which was duly and properly
registered or perfected in accordance with applicable legislation at the Filing date or
in accordance with the Initial Order, to the extent of the realizable value of the
property of the Applicants subject to such security having regard to, among other
things, the priority of such security."

11 The Proof of Claim form approved in the Claims Procedure Order required creditors to submit an
estimate of the value of their security with their claim, and the approved Notice of
Disallowance/Revision indicates that secured claims are to be recognized:

"o the extent of the value of the assets encumbered by such security and subject to
any prior encumbrances or security interests."

12 On January 22, 2008, the Monitor accepted GE's claim and valuation regarding AFY but delivered
a Notice of Disallowance in respect of part of GE's claim against AY. The Notice of Disallowance
reserved the Monitor's right to value GE's security in respect of this claim if an agreement could not be
reached.

13 On January 31, 2008, for the first time, GE challenged the Companies' CCAA process and sought
an alternative course to the Companies' restructuring efforts. GE sought a parallel sales process for the
Companies, either on a turn key or piecemeal basis. GE was also critical of the Companies and their
failures to meet certain deadlines previously promised by them under the CCAA process. Asa
consequence, GE withdrew its support of the Companies' CCAA process,

14 As mentioned, on February 19, 2008 AY and AFY filed a consolidated plan of compromise and
arrangement with this Court. The proposed Plan is on a joint and consolidated basis for the purpose of
voting on the proposed Plan and receiving distributions under the proposed Plan. The proposed Plan
consolidated the Creditors of AY and AFY and allowed all secured claims to be recognized in
accordance with their face amount, not their actual value.
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15 GE asserts that the Companies’ attempt to fundamentally change the Court's mandated process
"came on the heels of GE's opposition the Companies' plans.”

16  Subsequent to the issuance of the Initial Order and the Claims Procedure Order, the Meeting Order
was issued by this Court on February 20, 2008 and provides that only two classes of creditors for voting
on the proposed Plan: a secured class of all creditors of both Companies and an unsecured class of all
unsecured creditors of both Companies; that secured creditors be permitted to vote the face amount of
their claim, regardless of the value of their claims; and that GE be classified with all of the other secured
creditors. :

17  GE asserts that the effect of the Meeting Order is to consolidate all of the Creditors and permit
them to vote the face amount of their claims which GE asserts "serves to swamp GE's vote.”

18 GE has a first charge over the equipment of each of AY and AFY. It obtained an expert valuation
report early on in the CCAA process and has provided that valuation to the Companies and the Monitor.
Based on the valuation GE says it would recover the full amount of its claims plus accrued interest and
costs in an orderly liquidation of the equipment.

19  GE says its position is very different form the other creditors being compromised under the
proposed Plan, GE has security over the Companies' equipment which ought to cover its claims. GE
asserts that no other creditor has the same relationship with the Companies or their assets.

20 Thus, the CCAA process in this case essentially involves two differing interests. On the one hand
there are stakeholders, including the Province of New Brunswick, which collectively appear 1o have lost
tens of millions of dollars, as well as the hundreds of employees who currently have no employment.
These stakeholders have already suffered a loss, On the other hand, there is GE, which had sufficient
security at the time of filing to cover its claims.

21  In spite of its unique interest, GE asserts that the Companies have placed GE in a class of creditors
where there is no commonality of interest. GE argues that the Companies have gerrymandered the
process to try to prevent GE from properly exercising its voting rights.

22 Tt is obvious that GE wants to be able to vote down, or veto, the Companies' proposed consolidated
Plan of Arrangement on its own. It wants the right to jettison the proposed Plan. No other stakeholder
supports GE's position,

23 The Court appointed Monitor says the proposed Plan of Arrangement and the process which is
now in place for the creditors' meeting and the voting process are fair and equitable. In this regard, the
Monitor has confirmed that even if this Court were to order two separate creditors meetings with an
unconsolidated vote, GE would not be able to veto the proposed consolidated Plan of Arrangement on
its own. It should also be noted that GE does not object to the actual proposed Plan of AY and AFY
being made on a consolidated basis, It is the voting process that it has a problem with. GE asserts that by
consolidating the votes of the Companies' creditors, an "enormous" prejudice to GE is created. However,
the Court appointed Monitor has confirmed that there is no prejudice resulting in this regard because GE
could not vote down the proposed Plan on its own even if there were two separate meetings and
creditors’ votes were not consolidated.

24 Tt is clear that GE no longer supports the Companies and wants to immediately enforce its security
and get paid out now rather than waiting until later.

25  As mentioned, the Monitor has confirmed that the voting process as it is now structured for the
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April 2nd meeting of creditors is equitable. The Monitor is of the opinion that the proposed Plan is fair
to all parties.

26 According to its Fourth Report dated March 27, 2008, the Monitor says it is not awate of any
creditor, other than GE, which would be voting against the proposed Plan.

27 GE's position is dealt with in the proposed Plan of Arrangement in paragraph 4.3(b) as follows:
"b) GE Canada Finance Holding Company

GE shall receive 100% of the amount of its Proven Distribution Claim excluding any
Claim for costs, penalties, accelerated payments or increased interest rates resulting
from any default of either of the Atlantic Yarn Companies occurring prior to the Plan
Implementation Date as follows:

(i)  All accrued interest not paid as of the Plan Implementation Date shall be
paid within 30 days of the Sanction order;

(i)  Interest shall accrue at the non-default rate and be paid monthly in
arrears;

(iii) Principle repayment shall be deferred until and commence on January 31,
2009 and continue in 48 equal monthly installments until paid in full;
and

(iv) The Proven Distribution Claims of GE shall be secured by the existing
Charges held by GE subject to the February DIP Order."

28 The Monitor says that the Province of New Brunswick revisions which have been made to the
proposed Plan improve the position of GE by virtue of increasing cash flow and deferring cash

expenditures until after GE is repaid.

Consolidation of Creditors

29  GE wants separate creditors meetings for each of the Companies and that there not be a
consolidation of the Companies' creditors for the purpose of voting on the proposed Plan.

30 AY and AFY are affiliated debtor companies within the meaning of section 3 of the CCAA.

31 Although the Companies are distinct legal entities, they are intertwined in that they are both
wholly owned subsidiaries of Sunflag Canada Inc.; there is a commingling of business functions
between the Companies in that the marketing divisions, upper employee management, finance
management and most suppliers for the Companies are the same, and the employees of both Companies
are represented by the same union. As well, AY has guaranteed certain indebtedness of AFY.

32 Inaddition, for the purposes of its security, GE treated the Companies as intertwined or linked by
virtue of cross default provisions contained in the security held by GE from each of the Companies.

33 In Rescue! The Companies' Creditors Arrangement Act, by Dr. Janis Sarra, Carswell 2007, the
author writes at page 242:

"The court will allow a consolidated plan of arrangement or compromise to be filed
for two or more related companies in appropriate circumstances. For example, in
PSINet Ltd. the Court allowed consolidation of proceedings for four companies that
were intertwined and essentially operated as one business. The Court found the filing
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of a consolidated plan avoided complex issues regarding the allocation of the
proceeds realized from the sale of the assets, and that although consolidation by its
nature would benefit some creditors and prejudice others, the prejudice had been
ameliorated by concessions made by the parent corporation, which was also the major
creditor. Other cases of consolidated proceedings such as Philip Services Canadian
Airlines, Air Canada and Stelco, all proceeded without issues in respect of
consolidation.

Generally, the courts will determine whether to consolidate proceedings by assessing
whether the benefits will outweigh the prejudice to particular creditors if the
proceedings are consolidated. In particular, the court will examine whether the assets
and liabilities are so intertwined that it is difficult to separate them for purposes of
dealing with different entities. The court will also consider whether consolidation is
fair and reasonable in the circumstances of the case."

34 In Northiand Properties Ltd, (Re) [1988] B.C.J. No. 1210 Justice Trainor writes:

In Baker and Getty Financial Services Inc., U.S. Bankruptey Court, N.D. Ohio (1987)
78 B.R. 139, the court said:

The propriety of ordering substantive consolidation is determined by a
balancing of interests. The relevant enquiry asks whether "the creditors will
suffer greater prejudice in the absence of consolidation than the debtors (and
any objecting creditors) will suffer from its imposition.

The Court then went on to list seven factors which had been developed to assist in the
balancing of interests. Those factors are:

difficulty in segregating assets;

presence of consolidated financial statements;

profitability of consolidation at a single location;
commingling of assets and business functions;

unity of interests in ownership;

existence of intercorporate loan guarantees; and

transfer of assets without observance of corporate formalities.

e Al

35 In PSINet Ltd., Re, 33 C.B.R. (4th) 284 Justice Farley noted that consolidation of creditors may be
appropriate in certain cases where, for example, the nature of the businesses was intertwined, the
businesses were operated as a single business or where the allocation of value and claims between the
businesses would be burdensome. He discusses consolidation at paragraph 11 as follows:

In the circumstances of this case, the filing of a consolidated plan is appropriate given
the intertwining elements discussed above. See Northland Properties Lid., Re, 69
CBR. (N.S.) 266 (B.C.S.C.), affirmed [1989] B.C.J. No. 63, (B.C.C.A.), supra, atp.
202; Lehndorff General Partner Ltd,, Re, 17 C.B.R. (3d) 24 (Ont. Gen. Div.
[Commercial List]) at p. 31. While consolidation by its very nature will benefit some
creditors and prejudice others, it is appropriate to look at the overall general effect,
Here as well the concessions of Inc. have ameliorated that prejudice. Further I am of
the view if consolidation is appropriate (and not proceeded with by any applicant for
tactical reasons of minimizing valid objections), then it could be inappropriate to
segregate the creditors into classes by corporation which would not naturally flow
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with the result that one or more is given a veto absent very unusual circumstances
(and not present here}).

36 Inmy opinion the nature of the businesses of AY and AFY were intertwined and, looking at the
overall general effect, consolidation is fair and reasonable in the circumstances of this case.

Voting Value of Assets Secured versus Voting Value of Claim

37 GE wants the claims of secured creditors to be allowed only to the extent of the realizable value of

the property of the Companies subject to the security underlying the claim and that any portion of a
claim in excess of the underlying security should be listed as an unsecured claim.

38 Section 12 of the CCAA provides as follows:

(2)

3

12(1) For the purposes of this Act, "claim" means any indebtedness, liability or
obligation of any kind that, if unsecured, would be a debt provable in bankruptcy
within the meaning of the Bankruptcy and Insolvency Act.

For the purposes of this Act, the amount represented by a claim of any secured or
unsecured creditor shall be determined as follows:

(2)

(b)

the amount of an unsecured claim shall be the amount

(©)

(i)

(iff)

in the case of a company in the course of being wound up under
the Wmdmgs—up and Restructuring Act, proof of which has been
made in accordance with that Act,

in the case of a company that has made an authorized assignment
or against which a bankruptcy order has been made under the
Bankruptcy and Insolvency Act, proof of which has been made in
accordance with that Act, or

in the case of any other company, proof of which might be made
under the Bankruptcy and Insolvency Act, but if the amount so
provable is not admitted by the company, the amount shall be
determined by the court on summary application by the company
or by the creditor; and

the amount of a secured claim shall be the amount, proof of which might
be made in respect thereof under the Bankruptcy and Insolvency Act if
the claim were unsecured, but the amount if not admitted by the company
shall, in the case of a company subject to pending proceedings under the
Winding-up and Restructuring Act or the Bankruptcy and Insolvency Act,
be established by proof in the same manner as an unsecured claim under
the Winding-up and Restructuring Act or Bankruptcy and Insolvency Act,
as the case may be, and in the case of any other company the amount
shall be determined by the court on summary application by the company
or the creditor.

Notwithstanding subsection (2), the company may admit the amount of a claim for
voting purposes under reserve of the right to contest liability on the claim for other
purposes, and nothing in this Act, the Winding-up and Restructuring Act or the
Bankruptcy and Insolvency Act prevents a secured creditor from voting at a meeting
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of secured creditors or any class of them in respect of the total amount of a claim as
admitted.

39 Inmy view, the amount of a secured claim is the amount admitted by the company governed by
the CCAA after receiving a proof of the claim. This was the legislative intent. Nowhere in section 12, or
anywhere else in the CCAA, is the limit of the value of a secured creditor's claim to be the realizable
value of the assets secured. Where a company governed by the CCAA has developed a plan for its
reorganization, the value of a claim should be determined in accordance with paragraph 12(2)(b). The
CCAA does not establish a requirement or a procedure for valuing claims. The CCAA is broad and
flexible so that Courts can apply the legislation with the overall purpose of restructuring in the context
of the facts for any given company.

40 The value of a secured creditor's claim is the amount outstanding. In my opinion, to require a
valuation based on realizable value for voting ignores the value of the security in reorganization and the
legislative intent of the CCAA.

41 Iam of the view that the relief sought by GE in this regard is an attempt to maneuver for a better
voting position among the Companies' secured creditors. It is attempting to fortify its bargaining
position in order to negotiate with the Companies for a better deal pursuant to the proposed Plan.

42 If GE's request in this regard is granted and the claims of the Companies' secured creditors are
limited to the realizable value of their security, GE would be able to trump the interests of other
stakeholders who would benefit from a plan of arrangement or continuation of the Companies' business.
The Quebec Superior Court in Re Boutiques San Francisco Inc. (2004), 5 C.B.R. (5th) 174, notes as
follows:

Surely, maintaining the status quo involves balancing the interests of all affected
parties and avoiding advantages to some of the others. Under the CCAA, the
restructuring process and general interest of all creditors should always be preferred
over the particular interests of individual ones.

43  In Lehndorff General Partner Ltd., Re, 17 C.B.R. (3d) 24, the Court notes:

The CCAA is intended to provide a structured environment for the negotiation of
compromises between a debtor company and its creditors for the benefit of both.
Where a debtor company realistically plans to continue operating or fo otherwise deal
with its assets but it requires the protection of the court in order to do so and it is
otherwise too early for the court to determine whether the debtor company will
succeed, relief should be granted under the CCAA. It has been held that the
intention of the CCAA is to prevent any manoeuvres for positioning among the
creditors during the period required to develop a plan and obtain approval of
creditors. Such manoeuvres could give an aggressive creditor an advantage to
the prejudice of others who are less aggressive and would undermine the
company's financial position making it even less likely that the plan will succeed.
The possibility that one or more creditors may be prejudiced should not affect the
court's exercise of its authority to grant a stay of proceedings under the CCAA
because this affect is offset by the benefit to all creditors and to the company of
facilitating a reorganization. The court's primary concerns under the CCAA must
be for the debtor and all of the creditors: Chef Ready Foods Ltd. v. Hongkong
Bank of Canada (1990), 4 C.B.R. (3d) 311 at pp. 315-318. [Emphasis Added]

44 Inmy opinion, GE is clearly an aggressive creditor maneuvering for positioning in order to get
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itself into a position to veto the proposed Plan.

45 1am satisfied that the purpose of the proposed Plan is to provide a fair recovery to the creditors of
AY and AFY and to successfully restructure the Companies as a going concern. The Monitor has
confirmed that the Companies have acted in good faith.

46  The Monitor says it was never its intention that the Proof of Claim forms were being completed by
creditors of the Companies for voting purposes. Counsel for GE says what the Monitor had "in its minds
eye” is irrelevant.

47 Counsel for GE goes on to say that he does not understand how there could be any
misunderstanding with respect to the purpose of the Order being to determine the value of creditors
claim for the purpose of voting. At the hearing of this Motion counsel for GE asked: "If a creditor was
under a misunderstanding whose lookout was it? Is it somebody who reads the reasonable words and
relies on them, GE, or is it somebody whose interpretation seems to be contrary to the words of this
document?"” '

48 Counsel for Integrated Private Debt Fund Inc. and First Treasury Financial Inc. counters by saying
that GE's interpretation is inconsistent with the wording of the Order and inconsistent with CCAA
practice.

49 Inmy opinion, given the overall purpose and intent of the CCAA, the relief sought by GE with this
Motion is not fair and reasonable. It is an attempt by GE to obtain a better voting position and to trump
the rights of other secured creditors, none of which support GE's Motion. No other secured creditor
supports the voting scheme sought by GE. The purpose of the proposed Plan is to provide a fair recovery
to the creditors of AY and AFY and to successfully restructure the Companies as a going concerm,

50 In the result, GE's request that the claims of the Companies' secured creditors be allowed only to
the extent of the realizable value of the property of the Companies subject to the security underlying the
claim, and that any portion of a claim in excess of the value of the underlying security be listed as and
unsecured claim, is denied.

Classification of Creditors

51 GE also wants to be put in a separate class of creditors by itself for the purposes of voting on the
proposed Plan.

52 Madam Justice Paperny of the Alberta Court of Queen's Bench set out the starting point for
determining the classification of creditors under the CCAA in Canadian Airlines Corp. (Re), [2000]
A.J. No. 1693 at paragraph 14 where she writes:

The starting point in determining classification is the statue under which the parties
operating and from which the court obtains its jurisdiction. The primary purpose of
the C.C.A.A. is to facilitate the re-organization of insolvent companies, and this goal
must be given proper consideration at every stage of the C.C.A.A. process, including
classification of claims. See for example, Norcen Energy Resources Ltd. v. Oakwood
Petroleums Ltd, (1988), 72 C.B.R. (N.S.) 20 (Alta Q.B.).

53 Classification of creditors must be based on a commonality of interest and is a fact driven
determination that is unique to the particular circumstances of every case. In Canadian Airlines, supra,
Justice Paperny writes at paragraphs 16-18:
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16 A frequently cited description of the method of classification of creditors for the
purposes or voting on a plan, under the C.C.A.A., is Sovereign Life Assurance Co. v.
Dodd (1891) [1892] 2 Q.B. 573, (Eng. C.A.).

17 Atpage 583 (Q.B.), Bowen L.J. writes:

The word class' is vague and to find out what is meant by it, we must look at
the scope of the section which is a section enabling, the court to order a
meeting of a class of ereditors to be called. It seems plain that we must give
such a meaning to the term class' as will prevent the section, being so worked
as to result in confiscation and injustice, and that it must be confined to those
persons, whose rights are not so dissimilar as to make it impossible for them to
consult together with the view to their common interest.

This test has been described as the "commonality of interest” test. All counsel agree
that this is the test to apply to classification of claims under the C.C.A.A. However,
there is a dispute on the types of interests that are to be considered in determining
commonality.

18 Generally, the cases hold that classification is a fact-driven determination unique
to the circumstances of every case upon which the court should be loathe to impose
rules for universal application, particularly in light of the flexible, and remedial
jurisdiction involved: see, for example, Re Fairview Industries Ltd. (1991) 11 CB.R.
(3d) 71 (N.S.T.D.)

54  Justice Blair writing for the Ontario Court of Appeal in Re Stelco Inc. (2005), 15 C.B.R. (5th) 307
(Ont. C.A.) discussed the principles to be considered by the courts with respect to the question of
commonality of interest as follows: .

22 These views have been applied in the CCAA context. But what comprises those
"not so dissimilar" rights and what are the components of the "common interest” have
been the subject of debate and evolution over time. It is clear that classification is a
fact-driven exercise, dependent upon the circumstances of each particular case.
Moreover, given the nature of the CCAA process and the underlying flexibility of that
process - a flexibility which is its genius - there can be no fixed rules that must apply
in all cases. -

23 In Re Canadian Airlines Corp. (2000), 19 C.B.R. (4th) 12 (Alta. Q.B.), Paperny J.
nonetheless exiracted a number of principles to be considered by the courts in dealing
with the commonality of interest test. At para. 31 she said:

In summary, the cases establish the following principles applicable to assessing
commonality of interest:

1. Commonality of interest should be viewed based on the non-
fragmentation test, not on an identity of interest test;
2. Theinterests to be considered are the legal interest that a creditor

holds qua creditor in relationship to the debtor company prior to
and under the plan as well as liquidation.

3. The commonality of interests are to be viewed purposively,
bearing in mind the object of the C.C.A.A., namely to facilitate
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reorganizations if possible.

4.  Inplacing a broad and purposive interpretation on the C.C.A.A.,
the court should be careful to resist classification approaches that
would potentially jeopardize viable plans.

5. Absent bad faith, the motivations of creditors to approve or
disapprove [of the Plan] are irrelevant.

6.  The requirement of creditors being able to consult together means
being able to assess their legal entitlement as creditors before or
after the plan in a similar manner.

55 In my opinion, the proposed classification of creditors as set forth in the proposed Plan should not
be amended. GE should not be placed in its own class of creditors. I am of the view that the Companies'
secured creditors, including GE, should remain together in the proposed secured creditor class. All of the
Companies' secured creditors have commonality of interests when viewed in light of both the non-
fragmentation approach and the object of the CCAA, which is to facilitate reorganizations in a way that
is fair and reasonable, and for the benefit of all stakeholders. The secured creditors have similar interests
in relation to the Companies, which include: the nature of the debt owed to the secured creditors by the
Companies, that is money advanced as a loan; the type of security held by the secured creditors, that is
priority in the Companies' assets and property; the secured creditors all generally have the same
enforcement remedies under their security; the secured creditors are all sophisticated lenders who are in
the business and aware of the gains and possible risk, and the secured creditors have all dealt with the
Companies over an extended period of time.

56 Moreover, the Companies' secured creditors’ rights are not so dissimilar as to make it impossible
for them to consult together with a view to their common interests. There are inter-creditor agreements
that were clearly negotiated among the majority of secured creditors. There is no evidence that the
secured creditors will be unable to consult together with a view to their common interests under the
proposed Plan, or that they will be unable to assess their legal entitlement as creditors after the proposed
Plan.

57 GE is the only secured creditor which opposes the proposed classification scheme. However,
Counsel for the Companies argues that under the proposed Plan GE stands to recover the most of any
secured creditor, Under the proposed Plan GE will receive almost the entire amount due to it. The
Monitor is of the view that GE is being treated fairly and will not be prejudiced as a result of the
proposed classification.

58 It must be remembered that the relief GE seeks, namely that it be placed in its own class, stems
from its disapproval of the proposed Plan and its apparent goal to position itself to veto power in order
to defeat the proposed Plan.

59 In my view, the classification GE seeks would result in a fragmented approach that could
jeopardize and likely defeat the proposed Plan. It would empower GE with the ability to veto the
proposed Plan so that it may immediately liquidate its security, to the detriment of all stakeholders of the
Companies. As Justice Blair, writing for the Ontario Court of Appeal in Re Stelco Inc., supra,
explained:

Finally, to hold the classification and voting process hostage to the vagaries of a
potentially infinite variety of disputes as between already disgruntled creditors who
have been caught in the maelstrom of a CCAA restructuring, runs the risk of hobbling
that process unduly. It could [ead to the very type of fragmentation and multiplicity of
discrete classes or subclasses of classes that judges and legal writers have warned
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might well defeat the purpose of the Act: see Stanley Edwards "Reorganizations
under the Companies Creditors Arrangement Act"; Ronald N, Robertson Q.C., "Legal
Problems on Reorganization of Major Financial and Commercial Debtors", Canadian
Bar Association - Ontario Continuing Legal Education; Norcen Energy Resources
Ltd. v. Oakwood Petroleums Litd., [1988] A.J. No. 1226, supra, at para. 27; Northland
Properties Ltd. v. Excelsior Life Insurance Co. of Canada, supra; Sklar-Peppler,
[1991] O.J. No. 2288, supra; Re Woodwards Ltd., [1993] B.C.J. No. 852, supra.

In the end, it is important to remember that classification of creditors, like most other
things pertaining to the CCAA, must be crafted with the underlying purpose of the
CCAA in mind, namely facilitation of the reorganization of an insolvent company
through the negotiation and approval of a plan of compromise or arrangement
between the debtor company and its creditors, so that the debtor company can
continue to carry on its business to the benefit of all concerned. As Paperny J. noted
in Re Canadian Airlines, the Court should be careful to resist classification
approaches that would potentially jeopardize viable Plans.

60 Inmy view, the proposed classification in this case as drafted by the Companies and the Monitor,
namely a division between secured and unsecured creditors, is both fair and reasonable. It is the most
appropriate classification scheme based on commonality of interest and the non-fragmentation approach.
Moreover, the proposed scheme is in accordance with the underlying purpose of the CCAA, namely the
successful reorganization of companies.

61 In Federal Gypsum Co. (Re) [2007] N.S.J. No. 559 Justice McAdam writes at paragraph 21:

The flexibility afforded the Court, in respect to CCAA applications, is to ensure that
Plans of Arrangement and compromise are fair and reasonable as well as designed to
facilitate debtor reorganization. Justice Romaine, in Ontario v. Canadian Airlines
Corporation [2001] A.J. No. 1457, 2001 ABQB 983, at paras. 36-38 stated:

[36] The aim of minimizing prejudice to creditors embedied in the CCAA isa
reflection of the cardinal principle of insolvency law: that relative entitlements
created before insolvency are preserved: R. v. Goode, Principles of Corporate
Insolvency Law, 2nd ed. (London: Sweet & Maxwell, 1997) at 54. While the
CCAA may qualify this principle, it does so only when it is consistent with the
purpose of facﬂltatmg debtor reorganization and ongoing survwal and in the
spirit of what is fair and reasonable.

[37] Paperny J. (as she then was) also discussed the purpose of the CCAA in Re
Canadian Airlines Corp., (2000), 265 AR. 201 (Q.B.), aff'd [2000] A.J. Ne.
1028 leave refused [2001] S.C.C.A. No. 60. At para. 95, she stated that the
purpose of the CCAA is to facilitate the reorganization of debtor companies for
the benefit of a broad range of constituents.

[38] Paperny J. also noted in para. 95 that, in dealing with applications under
the CCAA, the court has a wide discretion to ensure the objectives of the
CCAA are met. At para, 94, she identified guidance for the exercise of the
discretion in Olympia & York Developments Ltd. v. Royal Trust Co. (1993), 17
C.B.R. (3d) 1 (Ont. Gen. Div.) at p. 9 as follows:

Fairness' and reasonableness' are, in my opinion, the two keynote
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concepts underscoring the philosophy and workings of the Companies'
Creditors Arrangement Act. Fairness is the quintessential expression of
the court's equitable jurisdiction - although the jurisdiction is statutory,
the broad discretionary powers given to the judiciary by the legislation
which makes its exercise in equity - and reasonableness’ is what lends to
objectivity to the process.

62 A plan under the CCAA can be more generous to some creditors but still be fair to all creditors.
Where a particular creditor has invested considerable money in the debtor to keep the debtor afloat, that
creditor is entitled to special treatment in the plan, provided that the overall plan is fair to all creditors:
Uniforét Inc., Re (2003), 43 C.B.R. (4th) 254.

63 The classification of classes of secured creditors must take into account variations tailored to the
situations of various creditors within a particular class. Equality of treatment, as opposed to equitable
treatment, is not a necessary, nor even a desirable goal: Keddy Motor Inns Ltd., Re (1992), 13 C.B.R.
(3d) 245; Minds Eye Entertainment Ltd. v. Royal Bank, [2004] S.J. No. 175, 2004 CarswellSask 192.

64 It is clear that the objective of GE in this case is to defeat the proposed Plan and in order to have
the ability to do so it wants to gain veto power. Allowing GE's motion would, in my opinion, doom the
proposed Plan because GE wants to be in a position to veto it and have it fail.

65 Counsel for GE suggested at the hearing of this Motion that if the relief sought by GE is granted,
"the Companies are going to have to rethink and in the next couple of days they're either going to come
to a deal that's going to work, and ifit's a viable company they'll be able to do it, or they're not, and it
jusi was never meant to be." In other words, if GE's motion is granted, its negotiating power would be
fortified.

66 In San Francisco Gifts Ltd. (Re) [2004] A.J. No. 1062, Madam Justice Topoloniski writes at
paragraphs 11 and 12:

The commonality of interest test has evolved over time and now involves application
of the following guidelines that are neatly summarized by Paperny J. (as she then
was) in Resurgence Asset Management LLS v. Canadian Airlines Corp. ("Canadian

Airlines");

1.  Commonality of interest should be viewed based on the non-
fragmentation test, not on an identity of interest test;

2. The interests to be considered are the legal interest that a creditor holds
qua creditor in relationship to the debtor company prior to and under the
plan as well as liquidation.

3. The commonality of interests are to be viewed purposively, bearing in
mind the object of the C.C.A.A., namely to facilitate reorganizations if
possible.

4,  Inplacing a broad and purposive interpretation on the C.C.A.A,, the
court should be careful to resist classification approaches that would
potentially jeopardize viable plans.

5. Absent bad faith, the motivations of creditors to approve or disapprove
[of the Plan] are irrelevant.
6. The requirement of creditors being able to consult together means being

able to assess their legal entitlement as creditors before or after the plan
in a similar manner.
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67 Justice Topoloniski goes on to write:
To this pithy list, I would add the following considerations:

(i)  Since the CCAA is to be given a liberal and flexible interpretation
classification hearings should be dealt with on a fact specific basis and
" the court should avoid rigid rules of general application.
(i) In determining commonality of interests, the court should alse consider
factors like the plan's treatment of creditors, the business situation of the
creditors, and the practical effect on them of a failure of a plan.

68 I agree with Madam Justice Topoloniski's analysis including her additional considerations. In the
case at bar, the Monitor in its Report dated March 27, 2008 states that on balance the proposed Plan is
fair to all parties subject to the proposed Plan. The March 27, 2008 Monitor's Report states as follows
with respect to the major benefit of a successful restructuring:

"The major benefit of a successful restructuring will be significant, including:

(a}  The continuing employment of approximately 400 direct employees with
high paying jobs in New Brunswick and Ontario;

(b) The continuing employment of a further approximately 600 indirect jobs
as a result of a high export content of the sales of the Companies;

(c) The payment of a significant portion of the outstanding unsecured debt of
the Companies owed to its suppliers; and

(d)  The future expenditure of significant amounts other than payroll in
Canada and New Brunswick, which expenditures and payroll are of
significance to the economy of the areas around the mills and the
Province of New Brunswick."

69 With respect to the practical effect of a failure of the proposed Plan, the Monitor has stated "the
unsecured creditors will receive nothing on their claims which in some cases will result in_further
hardship and business closures."

70 In my opinion, a reclassification of the Companies’ creditors for the purposes of voting on the
proposed Plan so that GE is in a separate class of creditors could potentially jeopardize a viable plan of
arrangement. Bearing in mind that the object of the CCAA to facilitate reorganizations, if possible, I am
attracted to the additional consideration referenced by Madam Justice Topoleniski in San Francisco
Gifts Ltd. (Re), supra, namely that in determining commonality of interests, the Court should also
consider factors such as a plan's treatment of creditors, the business situation of the creditors and the
practical effect on them of a failure of the plan. In my view, the practical effect in this case of a failure
of the proposed Plan on the Companies' creditors, other than GE, would be significantly negative and
adverse.

71  In my opinion, for these reasons, GE ought not to be placed in a separate class of creditors and
accordingly this request is denied.

Disposition
72 For these reasons, the motion of GE is denied.

P.S. GLENNIE J.
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ENDORSEMENT

1 G.B. MORAWETZ J.:-- On December 10, 2012, 1 released an endorsement granting this
motion with reasons to follow. These are those reasons.

Overview

2 The Applicant, Sino-Forest Corporation ("SFC"), seeks an order sanctioning (the "Sanction
Order") a plan of compromise and reorganization dated December 3, 2012 as modified, amended,
varied or supplemented in accordance with its terms (the "Plan") pursuant to section 6 of the Com-
panies’' Creditors Arrangement Act ("CCAA").

3 With the exception of one party, SFC's position is either supported or is not opposed.

4 Invesco Canada Ltd., Northwest & Ethical Investments LP and Comité Syndicale Nationale
de Retraite Batirente Inc. {collectively, the "Funds") object to the proposed Sanction Order. The
Funds requested an adjournment for a period of one month. I denied the Funds' adjournment request
in a separate endorsement released on December 10, 2012 (Re Sino-Forest Corporation, 2012
ONSC 7041). Alternatively, the Funds requested that the Plan be altered so as to remove Article 11
"Settlement of Claims Against Third Party Defendants".

5 The defined terms have been taken from the motion record.

0 S¥C's counsel submits that the Plan represents a fair and reasonable compromise reached
with SFC's creditors following months of negotiation. SFC's counsel submits that the Plan, includ-
ing its trcatment of holders of equity claims, complies with CCAA requirements and is consistent
with this court's decision on the equity claims motions (the "Equity Claims Decision") (2012 ONSC
4377, 92 C.B.R. (5th) 99), which was subsequently upheld by the Court of Appeal for Ontario
(2012 ONCA 816).

7 Counsel submits that the classification of creditors for the purpose of voting on the Plan was
proper and consistent with the CCAA, existing law and prior orders of this court, including the Eq-
uity Claims Decision and the Plan Filing and Meeting Order.

8 The Plan has the support of the following parties:
(a)  the Monitor;

{(b)  SFC's largest creditors, the Ad IToc Committee of Noteholders (the "Ad Hoc
Noteholders");



{¢) Emst& Young LLP ("E&Y™),
{(d) BDO Limited ("BDO"); and
{¢) the Underwriters.

9 The Ad Hoc Committee of Purchasers of the Applicant's Securities (the "Ad Hoc Securities
Purchasers Committec", also referred to as the "Class Action Plaintiffs") has agreed not to oppose
the Plan. The Monitor has considered possible alternatives to the Plan, including liquidation and
bankruptey, and has concluded that the Plan is the preferable option.

10 The Plan was approved by an overwhelming majority of Affected Creditors voting in person
or by proxy. In total, 99% in number, and greater than 99% in value, of those Affected Creditors
voting favoured the Plan.

11 Options and alternatives to the Plan have been explored throughout these proceedings, SFC
carried out a court-supervised sales process (the "Sales Process"), pursuant to the sales process or-
der (the "Sales Process Order"), to seek out potential qualified strategic and financial purchasers of
SFC's global assets, After a canvassing of the market, SFC determined that there were no qualified
purchasers offering to acquire its assets for qualified consideration ("Qualified Consideration"),
which was sct at 85% of the value of the outstanding amount owing under the notes (the "Notes™).

12 SIFC's counsel submits that the Plan achieves the objective stated at the commencement of

the CCAA proceedings (namely, to provide a "clean break" between the business operations of the
global SFC enterprise as a whole ("Sino-Forest") and the problems facing SFC, with the aspiration
of saving and preserving the value of SFC's underlying business for the benefit of SFC's creditors).

Facts

13 SFC is an integrated forest plantation operator and forest products company, with most of its
assets and the majority of its business operations located in the southern and eastern regions of the
People's Republic of China ("PRC"). SFC's registered office is located in Toronto and its principal
business office is located in Hong Kong.

14 SFC is a holding company with six direct subsidiaries (the "Subsidiaries") and an indirect
majority interest in Greenheart Group Limited (Bermuda), a publicly-traded company. Including
SIC and the Subsidiaries, there are 137 entities that make up Sino-Forest: 67 companies incorpo-
rated in PRC, 58 companies incorporated in British Virgin Isiands, 7 companies incorporated in
Hong Kong, 2 companies incorporated in Canada and 3 companies incorporated elsewhere,

15 On June 2, 2011, Muddy Waters LLC ("Muddy Waters"), a short-seller of SFC's securities,
released a report alleging that SFC was a "near total fraud” and a "Ponzi scheme". SFC subsequent-
ly became embroiled in multiple class actions across Canada and the United States and was sub-
jected to investigations and regulatory proceedings by the Ontario Securities Commission ("OSC™),
Hong Kong Securities and Futures Commission and the Royal Canadian Mounted Police,

16 SFC was unable to file tts 2011 third quarter financial statements, resulting in a default un-
der its note indentures.

17 Following extensive arm's length negotiations between SFC and the Ad Hoc Noteholders,
the parties agreed on a framework for a consensual resolution of SFC's defaults under its note in-
dentures and the restructuring of its business. The parties ultimately entered into a restructuring
support agreement (the "Support Agreement") on March 30, 2012, which was initially executed by
holders of 40% of the aggregate principal amount of SFC's Notes, Additional consenting notehold-




ers subsequently exccuted joinder agreements, resulting in notcholders representing a total of more
than 72% of aggregate principal amount of the Notes agreeing to support the restructuring,

18 The restructuring contemplated by the Support Agreement was commercially designed to
separate Sino-Forest's business operations from the problems facing the parent holding company
outside of PRC, with the intention of saving and preserving the value of SFC's underlying business.
Two possible transactions were contemplated:

(a)  First, a court-supervised Sales Process to determine if any person or group
of persons would purchase SFC's business operations for an amount in ex-
cess of the 85% Qualified Consideration;

(b)  Second, if the Sales Process was not successful, a transfer of six immediate
holding companies (that own SFC's operating business) to an acquisition
vehicle to be owned by Affected Creditors in compromise of their claims
against SFC. Further, the creation of a litigation trust (including funding)
(the "Litigation Trust") to enable SFC's litigation claims against any person
not otherwise released within the CCAA proceedings, preserved and pur-
sued for the benefit of SFC's stakeholders in accordance with the Support
Agreement (concurrently, the "Restructuring Transaction").

19 SFC applied and obtained an initial order under the CCAA on March 30, 2012 (the "Initial
Order"), pursuant to which a limited stay of proceedings ("Stay of Proceedings") was also granted
in respect of the Subsidiaries. The Stay of Proceedings was subsequently extended by orders dated
May 31, September 28, October 10, and November 23, 2012, and unless further extended, will cx-
pirc on February 1, 2013,

20 On March 30, 2012, the Sales Process Order was granted, While a number of Letters of In-
tent were received in respect of this process, none were qualified Letters of Intent, because none of
them offered to acquire SI'C's assets for the Qualified Consideration. As such, on July 10, 2012,
SFC announced the termination of the Sales Process and its intention to proceed with the Restrue-
turing Transaction.

21 On May 14, 2012, this court granted an order (the "Claims Procedure Order") which ap-
proved the Claims Process that was developed by SFC in consultation with the Monitor.

22 As of the date of filing, SFC had approximately $1.8 billion of principal amount of debt
owing under the Notes, plus accrued and unpaid interest, As of May 15, 2012, Noteholders holding
in aggregate approximately 72% of the principal amount of the Notes, and representing more than
66.67% of the principal amount of each of the four series of Notes, agreed to support the Plan.

23 After the Muddy Waters report was released, SFC and certain of its officers, directors and
employees, along with SFC's former auditors, technical consultants and Underwriters involved in
prior equity and debt offerings, were named as defendants in a number of proposed class action
lawsuits. Presently, there are active proposed class actions in four jurisdictions: Ontario, Quebec,
Saskatchewan and New York (the "Class Action Claims").

24 The Labourers v, Sino-Forest Corporation Class Action (the "Ontario Class Action™) was
commenced in Ontario by Koskie Minsky LLP and Siskinds LLP. It has the following two compo-
nents: first, there is a shareholder claim (the "Shareholder Class Action Claims") brought on behalf
of current and former shareholders of SFC seeking damages in the amount of $6.5 billion for gen-




eral damages, $174.8 million in connection with a prospectus issued in June 2007, $330 million in
relation to a prospectus issued in June 2009, and $319.2 million in relation to a prospectus issued in
December 2009; second, there is a $1.8 billion noteholder ¢laim (the "Noteholder Class Action
Claims") brought on behalf of former holders of SFC's Notes. The noteholder component seeks
damages for loss of value in the Notes,

25 The Quebec Class Action is similar in nature to the Ontario Class Action, and both plaintiffs
filed proof of ¢laim in this proceeding. The plaintiffs in the Saskatchewan Class Action did not file
a proof of ¢laim in this proceeding, whereas the plaintiffs i1 the New York Class Action did file a
proof of claim in this proceeding. A few shareholders filed proofs of claim separately, but no proof
of claim was filed by the Funds.

26 In this proceeding, the Ad Hoe Securities Purchasers Comimittee - represented by Siskinds
LLP, Koskie Minsky, and Paliare Roland Rosenberg Rothstein LLP - has appeared to represent the
interests of the shareholders and noteholders who have asserted Class Action Claims against SFC
and others,

27 Since 2000, SFC has had the following two auditors ("Auditors"): E&Y from 2000 to 2004
and 2007 to 2012 and BDO from 2005 to 2006.

28 The Auditors have asserted claims against SFC for contribution and indemnity for any
amounts paid or payable in respect of the Shareholder Class Action Claims, with each of the Audi-
tors having asserted claims in excess of $6.5 billion. The Auditors have also asserted indemnifica-
tion claims in respect the Noteholder Class Action Claims.

29 The Underwriters have similarly filed claims against SFC seeking contribution and indem-
nity for the Shareholder Class Action Claims and Noteholder Class Action Claims.

30 The Ontario Securities Commission ("OSC") has also investigated matters relating to SFC.
The OSC has advised that they are not seeking any monetary sanctions against SFC and are not
seeking monetary sanctions in excess of $100 million against SFC's directors and officers (this
amount was later reduced to $84 mitlion),

31 SFC has very few trade creditors by virtue of its status as a holding company whose busi-
ness is substantially carried out through its Subsidiaries in PRC and Hong Kong.

32 On June 26, 2012, SFC brought a motion for an order declaring that all claims made against
SFC arising in connection with the ownership, purchase or sale of an equity interest in SFC and re-
lated indemnity claims to be "equity claims" (as defined in section 2 of the CCAA). These claims
encapsulate the commenced Shareholder Class Action Claims asserted against SFC. The Equity
Claims Decision did not purport to deal with the Noteholder Class Action Clatms.

33 In reasons released on July 27, 2012, i granted the relief sought by SFC in the Equity Claims
Decision, finding that the "the claims advanced in the shareholder claims are clearly equity claims.”
The Auditors and Underwriters appealed the decision and on November 23, 2012, the Court of Ap-

peal for Ontario dismissed the appeal.

34 On August 31, 2012, an order was issued approving the filing of the Plan (the "Plan Filing
and Meeting Order").

35 According to SFC's counsel, the Plan endeavours to achieve the following purposes:




{a) to effect a full, final and irrevocable compromise, release, discharge, can-
cellation and bar of all affected claims;

(b) to effect the distribution of the consideration provided in the Plan in re-
spect of proven claims;

(¢) to transfer ownership of the Sino-Forest business to Newco and then to
Newco 1, in each case free and clear of all claims against SFC and certain
related claims against the Subsidiaries so as to enable the Sino-Forest
business to continue on a viable, going concern basis for the benefit of the
Affected Creditors; and

(d) to allow Affected Creditors and Noteholder Class Action Claimants to
benefit from contingent value that may be derived from litigation claims to
be advanced by the litigation trustee.

36 Pursuant to the Plan, the shares of Newco ("Neweo Shares) will be distributed to the Af-
fected Creditors. Newco will immediately transfer the acquired assets to Newco 11.

37 SEC's counsel submits that the Plan represents the best available outcome in the circum-
stances and those with an economic interest in SFC, when considered as a whole, will derive greater
benefit from the implementation of the Plan and the continuation of the business as a going concern
than would result from bankruptey or liquidation of SFC. Counsel further submits that the Plan
fairly and equitably considers the interests of the Third Party Defendants, who seek indemnity and
contribution from SFC and its Subsidiaries on a contingent basis, in the event that they are found fo
be liable to SFC's stakeholders. Counsel further notes that the three most significant Third Party
Detfendants (E&Y, BDO and the Underwriters) support the Plan.

38 SFC filed a version of the Plan in August 2012, Subsequent amendments were made over
the following months, leading to further revised versions in October and November 2012, and a fi-
nal version dated December 3, 2012 which was voted on and approved at the meeting, Further
amendments were made to obtain the support of E&Y and the Underwriters. BDO availed itself of
those terms on December 5, 2012,

39 The current form of the Plan does not settle the Class Action Claims. However, the Plan
does contain terms that would be engaged if certain conditions are met, including if the class action
settlement with E&'Y receives court approval.

40 Affected Creditors with proven claims are entitled to receive distributions under the Plan of
(i) Newco Shares, (ii) Newco notes in the aggregate principal amount of U.S. $300 million that are
secured and guaraniced by the subsidiary guarantors (the "Newco Notes"), and (iii) Litigation Trust
[nterests.

41 Affected Creditors with proven claims will be entitled under the Plan to: (a) their pro rata
share of 92.5% of the Newco Shares with early consenting noteholders also being entitled to their
pro rata share of the remaining 7.5% of the Newco Shares; and (b) their pro rata share of the
Newco Notes, Affected Creditors with proven claims will be concurrently entitled to their pro rata
share of 75% of the Litigation Trust Interests; the Noteholder Class Action Claimants will be enti-
tled to their pro rata share of the remaining 25% of the Litigation Trust Interests.

42 With respect to the indemnified Noteholder Class Action Claims, these relate to claims by
former notehotders against third parties who, in turn, have alleged corresponding indemnification
claims against SFC, The Class Action Plaintiffs have agreed that the aggregate amount of those




former noteholder claims will not exceed the Indemnified Noteholder Class Action Limit of $150
million. In turn, indemnification claims of Third Party Defendants against SFC with respect to in-
demnified Noteholder Class Action Claims are also limited to the $150 million Indemnified Note-
holder Class Action Limit,

43 The Plan includes releases for, among others, (a) the subsidiary; (b) the Underwriters' liabil-
ity for Noteholder Class Action Claims in excess of the Indemnified Noteholder Class Action Limit;
(c) E&Y in the evenl that all of the preconditions to the E&Y settlement with the Ontario Class Ac-
tion plaintiffs are met; and (d) certain current and former directors and officers of SFC (collectively,
the "Named Directors and Officers"). It was emphasized that non-released D&O Claims (being
claims for fraud or criminal conduct}, conspiracy claims and section 5.1 (2) D&O Claims are not
being released pursuant to the Plan,

44 The Plan also contemplates that recovery in respect of claims of the Named Directors and
Officers of SI'C i respect of any section 5.1 (2) D&O Claims and any conspiracy claims shall be
directed and limited to insurance proceeds available from SFC's maintained insurance policies.

45 The meeting was cartied out in accordance with the provisions of the Plan Filing and Meet-
ing Order and that the meeting materials were sent to stakeholders in the manner required by the
Plan Filing and Meeting Order, The Plan supplement was authorized and distributed in accordance
with the Plan Filing and Meeting Order,

46 The mecting was ultimately held on December 3, 2012 and the results of the mecting were
as follows:

(a)  the number of voting claims that voted on the Plan and their value for and
against the Plan;
(b)  The results of the Meeting were as follows:

d. the number of Voting Claims that voted on the Plan and their value
for and against the Plan:

ot heriiiiero s Number of Wotes 00 86 00 Value of Votes i
Total Claims Voting For 250 R 1465706004 | SOOTRS
Total Clhims Voting Agafusi 3 1.39%) S 414 087 G.05%
Total Claing Voting 233 O.06%] 5 PA06.180.208 | HO0R
b. the number of votes for and against the Plan in connection with

Class Action Indemnity Claims in respect of Indemnified Noteholder
Class Action Claims up to the Indemnified Noteholder Limit:

.. Vote For- Vote Against ' Total Votes

>

Class Acton Indemniry Claims




C. the number of Defence Costs Claims votes for and against the Plan
and their value:

R R SN - Numher af\"ale_s ST gy Rl Value of Voley .+ 8
T atsl Claims Voting For 12 EREN BITICIE | 85.10%
T atal Claims Voting Apainst 1 FES S LN 3%
T otal Clyims Vating i3 R0 15016 | 100.00%

d.  the overall impact on the approval of the Plan if the count werc fo
include Total Unresolved Claims (including Defence Costs Claims)
and, in order to demonstrate the "worst case scenario” if the entire
$150 million of the Indemnified Noteholder Class Action Limit had
been voted a "no" vote (even though 4 of 5 votes were "yes" votes
and the remaining "no" vote was from BDO, who has now agreed to
support the Plan):

%

i s " Numberof Votes =" " 8 - Value of Votes ==
T otal Clamos Voting Foy 1585 G500

5 1474345080 | 53 0%
T oital Clajnes Vo ting A gadust 4 1AM & ISDIS08T | 8.28%
T atal Cladeas Vo ting 287 L) 3 LETGG0T 185 | 100.00%

e. L&Y has now entered into a settlement ("E&Y Settlement") with the
Ontario plaintiffs and the Quebec plaintiffs, subject to several condi-
tions and approval of the E&Y Settlement itself.

47 As noted in the endorsement dated December 10, 2012, which denied the Funds' adjourn-
ment request, the E&Y Settlement does not form part of the Sanction Order and no relief is being
sought on this motion with respect to the E&Y Settlement, Rather, section 11.1 of the Plan contains
provisions that provide a framework pursuant to which a release of the F&Y claims under the Plan
will be effective if several conditions are met. That release will only be granted if all conditions are
met, including further court approval,

48 Further, SFC's counsel acknowledges that any issues relating to the E&Y Settlement, in-
cluding fairness, continuing discovery rights in the Ontario Class Action or Quebec Class Action, or
opt out rights, are to dealt with at a further court-approval hearing,

Law and Argument

49 Section 6(1) of the CCAA provides that courts may sanction a plan of compromise if the
plan has achieved the support of a majority in number representing two-thirds in value of the credi-
tors.

50 To establish the court's approval of a plan of compromise, the debtor company must estab-
lish the fotlowing;



(a)  there has been strict compliance with all statutory requirements and ad-
herence to previous orders of the court;

(b)  nothing has been done or purported to be done that is not authorized by the
CCAA; and

(c)  the plan is fair and reasonable,

(Sce Re Canadian Airlines Corporation, 2000 ABQB 442, leave to appeal denied, 2000 ABCA 238,
aff'd 2001 ABCA 9, leave to appeal to SCC refused July 21, 2001, [2001] S.C.C.A. No. 60 and Re
Nelson Financial Group Limited, 2011 ONSC 2750, 79 C.B.R. (5th) 307).

51 SEC submits that there has been strict compliance with all statutory requirements.

52 On the initiai application, I found that SFC was a "debtor company" to which the CCAA
appiies. SFC is a corporation continued under the Canada Business Corporations Act ("CBCA")
and is a "company" as defined in the CCAA. SFC was "reasonably expected to run out of Hquidity
within a reasonable proximity of time" prior to the Initial Order and, as such, was and continues to
be insoivent. SFC has total claims and liabilities against it substantially in excess of the $5 million
statutory threshold.

53 The Notice of Creditors' Meeting was sent in accordance with the Meeting Order and the
revised Noteholder Mailing Process Order and, further, the Plan supplement and the voting proce-
dures were posted on the Monitor's website and cmailed to each of the ordinary Affected Creditors.
It was also delivered by emaii to the Trustees and DTC, as well as to Globic who disscminated the
mnformation to the Registered Noteholders. The final version of the Plan was emailed to the Affect-
cd Creditors, posted on the Monitor's website, and made available for review at the meeting,

54 SFC also submits that the creditors were properly classified at the meeting as Affected
Creditors constituted a single class for the purposes of considering the voting on the Plan, Further,
and consistent with the Equity Claims Decision, equity claimants constituted a single class but were
not entitled to vote on the Plan. Unaffected Creditors were not entitled to vote on the Plan.

55 Counsel submits that the classification of creditors as a single class in the present case com-
plies with the commonality of interests test. See Re Canadian Airlines Corporation.

56 Courts have consistently held that relevant interests to consider are the legal interests of the
creditors hold qua creditor in relationship to the debtor prior to and under the plan. Further, the
commonality of interests should be considered purposively, bearing in mind the object of the
CCAA, namely, to facilitate reorganizations if possible. See Stelco Inc. (2005), 78 O.R. (3d) 241
(Ont. C.A.), Re Canadian Airlines Corporation, and Re Nortel Networks Corporation [2009] O.J.
No. 2166 (Ont. S.C.). Further, courts should resist classification approaches that potentially jeop-
ardize viable plans.

57 In this case, the Affected Creditors voled in one class, consistent with the commonality of
interests among Affected Creditors, considering their legal interests as creditors. The classification
was consistent with the Equity Claims Decision.

58 [ .am satisfied that the meeting was properly constituted and the voting was properly carried
out. As described above, 99% in number, and more than 99% in value, voting at the meeting fa-
voured the Plan,

59 SFC's counsel also submits that SFC has not taken any steps unauthorized by the CCAA or
by court orders. SFC has regularty filed affidavits and the Monitor has provided regular reports and



has consistently opined that SFC is acting in good faith and with due diligence. The court has so
ruled on this issuc on every stay extension order that has been granted.

69 [n Nelson Financial, T articulated relevant factors on the sanction hearing. The following list
of factors is similar to those set out in Re Canwest Global Communications Corporation, 2010
ONSC 4209, 70 C.B.R. (5th) 1:

1. The claims must have been properly classified, there must be no secret ar-
rangements to give an advantage to a creditor or creditor; the approval of
the plan by the requisite majority of creditors is most important;

2. Ttis helpful if the Monitor or some other disinterested person has prepared
an analysis of anticipated receipts and liquidation or bankruptcy;

3. If other options or alternatives have been explored and rejected as worka-
ble, this will be significant;

4, Consideration of the oppression rights of certain creditors; and

5. Unfairness to shareholders,

6.  The court will consider the public interest,

61 The Monitor has considered the Hquidation and bankruptey alternatives and has determined
that it does not believe that liquidation or bankruptcy would be a preferable alternative to the Plan.
There have been no other viable alternatives presented that would be acceptable to SFC and to the
Affected Creditors. The treatment of shareholder claims and related indemnity claims are, in my
view, fair and consistent with CCAA and the Equity Claims Decision,

62 In addition, 99% of Affected Creditors voted in favour of the Plan and the Ad Hoc Securi-
ties Purchasers Commitiee have agreed not to oppose the Plan. 1 agree with SFC's submission to the
cffect that these are exercises of those parties' business judgment and ought not to be displaced.

63 1 am satisfied that the Plan provides a fair and reasonable balance among SFC's stakeholders
while simultaneously providing the ability for the Sino-Forest business to continue as a going con-
cern for the benefit of all stakeholders.

64 The Plan adequately considers the public interest. | accept the submission of counsel that the
Plan will remove uncertainty for Sino-Forest's employees, suppliers, customers and other stake-
holders and provide a path for recovery of the debt owed 1o SFFC's non-subordinated creditors. In
addition, the Plan preserves the rights of aggrieved parties, including SFC through the Litigation
Trust, to pursue (in litigation or scttlement) those parties that are alleged to share some or all of the
responsibility for the probiems that led SFC to file for CCAA protection. In addition, releases are
not being granted to individuals who have been charged by OSC staff, or to other individuals
against whom the Ad Hoc Securities Purchasers Committee wishes to preserve litigation claims.

65 In addition to the consideration that is payable to Affected Creditors, Early Consent Note-
holders will receive their pro rata share of an additional 7.5% of the Newco Shares ("Early Consent
Consideration"). Plans do not need to provide the same recovery to all creditors to be considered
fair and reasonable and there arc several plans which have been sanctioned by the courts featuring
differential treatment for onc creditor or one class of creditors, See, for example, Canwest Global
and Re Armbro Enterprises Inc. (1993), 22 C.B.R. (3d) 80 (Ont. Gen. Div.). A common theme per-
meating such cases has been that differential treatment does not necessarily result in a finding that
the Plan is unfair, as long as there is a sufficient rational explanation.




66 In this case, SFC's counse! points out that the Early Consent Consideration has been a fea-
ture of the restructuring since its inception. It was made available to any and all noteholders and
noteholders who wished to become Early Consent Noteholders were invited and permitted to do so
until the early consent deadline of May 15, 2012, I previously determined that SFC made available
to the notcholders all information needed to decide whether they should sign a joinder agreement
and receive the Early Consent Consideration, and that there was no prejudice to the noteholders in
being put (o that election early in this proceeding,

67 As noted by SFC's counsel, there was a rational purpose for the Early Consent Considera-
tion. The Farly Consent Noteholders supported the restructuring through the CCAA proceedings

which, in turn, provided increased confidence in the Plan and facilitated the negotiations and ap-

proval of the Plan. [ am satisfied that this feature of the Plan is fair and reasonable.

68 With respect to the Indemnified Noteholder Class Action Limit, I have considered SFC's
written submissions and accept that the $150 million agreed-upon amount reflects risks faced by
both sides. The selection of a $150 million cap reflects the business judgment of the parties making
assessments of the risk associated with the noteholder component of the Ontario Class Action and,
in my view, is within the "general range of acceptability on a commercially reasonable basis". See
Re Ravelston Corporation, (2005) 14 C.B.R. (5th) 207 (Ont. S.C). Further, as noted by SFC's coun-
sel, while the New York Class Action Plaintiffs filed a proof of claim, they have not appeared in
this proceeding and have not stated any opposition to the Plan, which has included this concept
since its inception.

69 Turning now to the issue of releases of the Subsidiaries, counsel to SFC submits that the
unchallenged record demonstrates that there can be no effective restructuring of SFC's business and
separation from its Canadian parent if the claims asscrted against the Subsidiaries arising out of or
connected to claims against SFC remain outstanding. The Monitor has examined all of the releases
in the Plan and has stated that it believes that they are fair and reasonable in the circumstances,

76 ‘The Court of Appeal in ATB Financial v. Metcalfe & Mansfield Alternative Investments 1]
Corporation, 2008 ONCA 587, 45 C.B.R. (5th) 163 stated that the "court has authority to sanction
plans incorporating third party releases that are reasonably related to the proposed restructuring”.

71 In this case, counsct submits that the release of Subsidiaries is necessary and essential to the
restructuring of SFC, The primary purpose of the CCAA proceedings was to extricate the business
of Sino-Iorest, through the operation of SFC's Subsidiaries (which were protected by the Stay of
Proceedings), from the cloud of uncertainty surrounding SFC. Accordingly, counsel submits that
there is a clear and rational connection between the release of the Subsidiaries in the Plan. Further,
it is difficult to see how any viable plan could be made that does not cleanse the Subsidiaries of the
claims made against SFC,

72 Counsel points out that the Subsidiarics who are to have claims against them released are
contributing in a tangible and realistic way to the Plan. The Subsidiaries are effectively contributing
their assets to SFC to satisfy SFC's obligations under their guarantees of SFC's note indebtedness,
for the benefit of the Affected Creditors. As such, counsel submits the releases benefit SFC and the
creditors generally.

73 In my view, the basis for the release falls within the guidelines previously set out by this
coutt in ATB Financial, Re Noriel Networks, 2010 ONSC 1708, and Re Kitchener Frame Limited,
2012 ONSC 234, 86 C.B.R. {5th) 274, Further, it seems to me that the Plan cannot succeed without




the releases of the Subsidiaries. | am satisfied that the releases are fair and reasonable and are ra-
tionally connected to the overall purpose of the Plan.

74 With respect to the Named Directors and Officers release, counsel submits that this release
is necessary to effect a greater recovery for SFC's creditors, rather than having those directors and
officers assert indemnity claims against SFC. Without these releases, the quantum of the unresolved
claims reserve would have to be materially increased and, to the extent that any such indemnity
claim was found to be a proven claim, there would have been a corresponding dilution of considera-
tion paid to Affected Creditors.

75 It was also pointed out that the release of the Named Directors and Officers is not unlimited;
among other things, claims for fraud or criminal conduct, conspiracy claims, and section 5.1 (2)
D&O Claims are excluded.

76 I am satisfied that there is a reasonable connection between the claims being compromised
and the Plan to warrant inclusion of this release.

77 Finally, in my view, it is necessary to provide brief comment on the alternative argument of
the Funds, namely, the Plan be altered so as to remove Article 11 "Settlement of Claims Against
Third Party Defendants”. The Plan was presented to the meeting with Article 11 in place. This was
the Plan that was subject to the vote and this is the Plan that is the subject of this motion. The alter-
native proposed by the Funds was not considered at the meeting and, in my view, it is not appropri-
ate to consider such an alternative on this motion,

Disposition

78 Having considered the foregoing, T am satisfied that SI'C has established that:

(i)  there has been strict compliance with all statutory requirements and ad-
herence to the previous orders of the court;
(i)  nothing has been done or purported to be done that is not authorized by the
CCAA; and
(iii} the Plan is fair and reasonable.
79 Accordingly, the motion is granted and the Plan is sanctioned. An order has been signed
substantially in the form of the draft Sanction Order.

G.B. MORAWETZ 1.
cp/e/qljel/glpmg
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Case Name.
AbitibiBowater inc. (Arrangement relatif a)

IN THE MATTER OF THE PLAN OF COMPROMISE OR ARRANGEMENT OF:
ABITIBIBOWATER INC,, ABITIBI-CONSOLIDATED INC,, BOWATER
CANADIAN HOLDINGS INC. and The other Petitioners listed on
Schedules "A", "B" and ""C", Petitioners
And
ERNST & YOUNG INC., Monitor
[2016] Q.F No. 6172
2010 QCCS 2809

No.: 500-11-036133-094
Quebec Superior Coutrt
District of Montreal
The Honourable Clément Gascon, J.S.C.

Heard: June 23, 2010,
Judgment: June 23, 2010,

(16 paras.)

Counsel:
Me Sean Dunphy and Me Joseph Reynaud (STIKEMAN, ELLIOTT), attorneys for Petitioners,

ORDER AUTHORIZING THE PETITIONERS TO ENTER
INTO THE BACKSTOP COMMITMENT AGREEMENT (#562)

1 CONSIDERING the Motion for the Issuance of (i) (a) an Order Approving Bid Procedures
and Bid Protections with Respect to an Auction in Connection with the Petitioners' Rights Offering;
(b) Scheduling an Auction and learing; (¢) Authorizing the Petitioners to Make Certain Payments;
and (d) Approving the Form and Manner of Notice Thereof; (ii) an Order Authorizing the Petition-
ers (o {a) Dnter into a Backstop Commitment Agreement and (b) Make Certain Payments Thereun-
der; and (iii) a Recognition Order (the "Motion") filed by the Petitioners in the restructuring process
undertaken pursuant to the provisions of the Companies’ Creditors Arrangement Act ("CCAAM);




2 CONSIDERING the order already issued by the Court on June 10, 2010 with respect to the
Motion (the "Canadian Bid Order™),

3 CONSIDERING that, pursuant to the Canadian Bid Order, no bid was received before the
Bid Deadline and no Auction has been conducted, thus leaving the Backstop Commitment Agree-
ment as the Successful Bid following the process then approved by the Court;

4 CONSIDERING the reasons set forth in the Canadian Bid Order in support of the Backstop
Commitment Agreement in the context of the complex restructuring of the Petitioners;

5 CONSIDERING that the Backstop Commitment Agreement, while being the best arrange-
ment avaliable to that end in the current market, increases at the same time the likelihood of sucecess
of achieving the amount of exit financing needed by the Petitioners and their likely emergence from
these insolvency proceedings;

6 CONSIDERING the representations of the parties, the broad support of all key stakeholders
in the restructuring of the Petitioners, the positive recommendation of the Monitor, and the absence
of contestation save for the reserves sought by some parties with respect to 1) the objections raised
in front of the United States Bankruptey Court on some aspects of the Backstop Commitment
Agreement and 2) the judgments rendered therein in that regard;

7 CONSIDERING, as already stated in the Canadian Bid Order, that nothing in this Order is
intended to impact or affect the judgments rendered or to be rendered by the United States Bank-
ruptey Court in that regard,

8 GIVEN the provisions of the CCAA,;
FOR THESE REASONS, THE COURT:

9 APPROVES the Backstop Commitment Agreement filed as Exhibit R-5 to the Motion, in-
ciuding the payment of the Aggregate Commitment Payments (as defined in the Motion), the in-
demnification provisions set forth therein and the Plan Support Covenant (as defined in the Mo-
tion);

10 DECLARES that the Petitioners are authorized to enter into the Backstop Conymitment
Agreement subject to such amendments, as the parties to that agreement may agree in accordance
with its terms, that are, in the opinion of the Monitor, either clerical or material improvements for
the benefit of the Petitioners, and to take all actions necessary to perform their obligations thereun-
der;

11 DECLARES that the Petitioners are authorized to execute and deliver all instruments and
documents and take any other actions as may be necessary or appropriate to implement and effectu-
ate the transactions contemplated by this Order;

12 DECLARES that the Petitioners are authorized to pay all amounts due under the Backstop
Commitment Agreement, including the Aggregate Commitment Payments, in accordance with the
terms of the Backstop Commitment Agreement;

13 ORDERS that notwithstanding:

(1)  the proceedings under the CCAA;




(ii)  any petitions for a receiving order now or hereafter issued pursuant to the Bank-
ruptey and Insolvency Act ("BIA") and any order issued pursuant to any such pe-
tition; or

(iii) the provisions of any federal or provincial legislation;

the Backstop Commitment Agreement, the Plan Support Covenant and the pay-
ment of all amounts, including the Aggregate Commitment Payments, due under
the Backstop Commitment Agreement and the performance of the indemnifica-
tion provisions set forth therein, are to be binding on any trustee in bankruptcy
that may be appointed, and shall not be void or voidable nor deemed to be a set-
tlement, fraudulent preference, assignment, fraudulent conveyance, transter at
undervalue or other reviewable transaction under the BIA or any other applicable
federal or provincial legislation, nor shall they give rise to an oppression or any
other remedy;

14 REQUESTS the aid and recognition of any Court or administrative body in any Province of
Canada and any Canadian Federal Court or administrative body and other nations and states to give
effect to this Order and to assist the Petitioners, Hmst & Young Inc. (the "Monitor") and their re-
spective agents in carrying out the terms of this Order and any other Order n these proceedings. All
Courts or administrative bodies, including the United States Bankruptey Court for the District of
Delaware, are hereby respectfully requested to make such orders and to provide such assistance to
the Petitioners and to the Monitor, as an officer of this Court, as may be necessary or desirable to
pive effect to this Order, to grant representative status to Abitibi-Consolidated Inc. and/or the Mon-
itor in any foreign proceedings and to assist the Petitioners and the Monitor and their respective
agents in carrying out the terms of this Order and any other Order in these procecdings;

15 ORDERS the provisional execution of this Order notwithstanding any appeal and without
the necessity of furnishing any security;

16 WITHOUT COSTS.
CLEMENT GASCON, J.8.C.
b
SCHEDULE "A"
ABITIBI PETITIONERS
1. ABITIBI-CONSOLIDATED INC.
2. ABITIBI-CONSOLIDATED COMPANY OF CANADA
3.3224112 NOVA SCOTIA LIMITED
4. MARKETING DONOHUE INC.

5. ABITIBI-CONSOLIDATED CANADIAN OFFICE PRODUCTS
HOLDINGS INC,
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10.

11.

12,

13.

14.

15.

16.

17.

18.

19.

20,

. 3834328 CANADA INC,
. 6169678 CANADA INC.
. 4042140 CANADA INC,
. DONOHUE RECYCLING INC.

1508756 ONTARIO INC.

3217925 NOVA SCOTIA COMPANY

LA TUQUE FOREST PRODUCTS INC,

ABITIBI-CONSOLIDATED NOVA SCOTIA
INCORPORATED

SAGUENAY FOREST PRODUCTS INC.

TERRA NOVA EXPLORATIONS LTD.

THE JONQUIERE PULP COMPANY

THE INTERNATIONAL BRIDGE AND TERMINAL COM-
PANY

SCRAMBLE MINING LTD,

9150-3383 QUEBEC INC.

ABITIBI-CONSOLIDATED (U.K.) INC.
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10.

11.

12.

13.

14.

15.

16.

17.

18.

19.

SCHEDULE "B"

BOWATER PETITIONERS

. BOWATER CANADIAN HOLDINGS INC,

. BOWATER CANADA FINANCE CORPORATION

. BOWATER CANADIAN LIMITED

. 3231378 NOVA SCOTIA COMPANY

. ABITIBIBOWATER CANADA INC.,

. BOWATER CANADA TREASURY CORPORATION
. BOWATER CANADIAN FOREST PRODUCTS INC.
. BOWATER SHELBURNE CORPORATION

. BOWATER LAHAVE CORPORATION

ST-MAURICE RIVER DRIVE COMPANY LIMITED
BOWATER TREATED WOOD INC.

CANEXEL HARDBOARD INC.

9068-9050 QUEBEC INC.,

ALLIANCE FOREST PRODUCTS (2001) INC.
BOWATER BELLEDUNE SAWMILL INC.
BOWATER MARITIMES INC,

BOWATER MITIS INC.

BOWATER GUERETTE INC.

BOWATER COUTURIER INC.
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10.

11,

12.

13.

14,

15.

16.

cp/e/qlist

SCHEDULE "C"

18.0 CCAA PETITIONERS

. ABITIBIBOWATER INC.

.ABITIBIBOWATER US HOLDING 1 CORP.

. BOWATER VENTURES INC,

. BOWATER INCORPORATED

. BOWATER NUWAY INC,

. BOWATER NUWAY MID-STATES INC,

. CATAWBA PROPERTY HOLDINGS LLC

. BOWATER FINANCE COMPANY INC,

.BOWATER SOUTH AMERICAN HOLDINGS INCORPORATED

BOWATER AMERICA INC.

LAKE SUPERIOR FOREST PRODUCTS INC,

BOWATER NEWSPRINT SOUTH LLC

BOWATER NEWSPRINT SOUTH OPERATIONS LLC

BOWATER FINANCE I1, LLC

BOWATER ALABAMA L1.C

COOSA PINES GOLF CLUB HOLDINGS LLC
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SUPREME

COURT
OF BRITIGM CopUMBin L
VANCOUMERREDII RY s [ e
T +* No. S088893 7
T I Vancouver Registry

IN THE SUPREME COURT OF BRITISH COLUMBIA

IN THE MATTER OF THE COMPANIES’ CREDITORS ARRANGEMENT ACT,
R.S.C. 1985, ¢. C-36

AND

IN THE MATTER OF THE BUSINESS CORPORATIONS ACT,
S.B.C. 2002, ¢. 57

AND

IN THE MATTER OF A PLAN OF COMPROMISE AND ARRANGEMENT
OF ADANAC MOLYBDENUM CORPORATION

PETITIONER

ORDER MADE AFTER APPLICATION

THE HONOURABLE JUSTICE
BURNYEAT

BEFORE 19 November 2010

R

ON THE APPLICATION of the Petitioner coming on for hearing at Vancouver on November

19, 2010 and on hearing Kibben Jackson, counsel for the Petitioner and those other counsel listed

in Schedule “A” hereto, no one else appearing,
THIS COURT ORDERS AND DECLARES that:

Interpretation

L. Any capitalized terms not otherwise defined in this Order shall have the meaning
ascribed thereto in the plan of compromise and arrangement of the Petitioner dated
October 8, 2010 and filed with this Court, a copy of which is attached hereto as Schedule

“B" (the “Plan™);

[V AN/266354-00001/7R40482.2



Service and Meeting

2.

The time for service of the Petitioner’s Notice of Application dated November 16, 2010
(the “Application”) and the Monitor’s Eleventh Report is hereby abridged such that the
Application is properly returnable this day;

The Creditors’ Meetings were duly convened, held and conducted on November 9, 2010
in conformity with the Companies Creditors' Arrangement Act, R.8.C. 1985, c. C-36 (the
“CCAA™), the Creditors® Meeting Order and all other applicable orders of this Court;

Plan Sanction

4,

The Plan and its implementation have been voted on and approved by the Required
Majorities of Affected Creditors in each of the following classes in conformity with the
CCAA and the Creditors’ Meeting Order: (a) the Senior Secured Noteholder Class; and
(b) the Affected Unsecured Creditor Class;

The Petitioner has complied with the provisions of the CCAA and the orders made by
this Court in these CCAA Proceedings in all respects;

The Court is satisfied that the Petitioner has not done or purported to do anything that is
not authorized by the CCAA,

The Plan and the transactions contemplated therein are fair and reasonable and in the best
interests of the Petitioner, the Affected Creditors, the other stakeholders of the Petitioner
and all other Persons stipulated in the Plan, including those to whom securities will be
issued under the Plan;

The Plan, including without limitation the settlements, compromises, arrangements,
reorganizations, corporate transactions and releases set out therein, is sanctioned and
approved pursuant to Section 6 of the CCAA and Section 291(4) of the Business
Corporations Act, SB.C. 2002, c. 57 (the “BCBCA”), and, as at the Implementation
Date, will be effective and will enure to the benefit of and be binding upon the Petitioner,
the Affected Creditors, the other stakeholders of the Petitioner and all other Persons
stipulated in the Plan;

The determination of Proven Claims in accordance with the Claims Proéess Order and
the Creditors’ Meeting Order shall be final and binding on the Petitioner and all Affected

Creditors;

Plan Implementation

10.

The Petitioner and the Monitor, as the case may be, are hereby authorized and directed to
take all steps and actions necessary or approptiate, as determined by the Petitioner and
the Monitor in accordance with and subject to the terms of the Plan, to implement and
effect the Plan in the manner and the sequence set forth in the Plan and this Order, and
execute and deliver all contracts, instruments, certificates and other agteements or
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12.

documents to be created or delivered in connection with the Plan, and such steps and
actions are hereby approved;

Subject to the performance by the Petitioner of its obligations under the Plan, and in
accordance with Section 8.1 of the Plan, all Non-Terminated Contracts to which the
Petitioner is a party and that have not been terminated or repudiated in accordance with
the terms of the Initial Order will be and remain in full force and effect, unamended, as at
the Implementation Date, and no Person who is a party to any such contract may
accelerate, terminate, rescind, refuse to perform or otherwise repudiate its obligations
thereunder, or enforce or exercise any right (including any right of dilution or other
remedy) or make any demand under or in respect of any such contract and no automatic
termination will have any validity or effect, by reason of:

(a) any event that occurred on or prior to the Implementation Date and is not
continuing that would have entitled such Person to enforce those rights or
remedies (including defaults, events of default, or termination events arising as a
result of the insolvency of the Petitioner);

(b) the insolvency of the Petitioner or the fact that the Petitioner sought or obtained
relief under the CCAA, the BCBCA or any other applicable legislation;

(c) any of the terms of the Plan or any action contemplated therein;

(d)- any settlements, compromises or arrangements effected pursuant to the Plan or
any action taken or transaction effected pursuant to the Plan; or

(e) any change in the control of the Petitioner arising from the implementation of the
Plan;

Any consent or authorization required from a third party under any Non-Terminated
Contract in respect of any change of control as part of or in connection with the Plan shall
be deemed satisfied or obtained, as applicable;

Releases and Discharges

13.

14.

15.

The releases contemplated by Section 6.3 of the Plan are hereby confirmed, and are
binding on all Affected Creditors and other Persons from and after the Implementation
Date in accordance with the Plan;

All Affected Creditors and other Persons are permanently and forever barred, estopped,
stayed and enjoined from commencing, prosecuting, conducting or continuing in any
matter whatsoever, directly or indirectly, any claim, obligation, suit, judgment, damage,
demand, debt, right, cause of action, proceeding, counterclaim, liability or interest that
are released, discharged or terminated pursuant to the Plan;

In accordance with the terms of the Plan, from and after the Implementation Time, any
and all registrations (in any Land Title Office, Personal Property Registry or other
registry or place where any Lien of any kind may be registered or recorded) by any
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Person having an Affected Claim shall be expunged, removed or otherwise discharged,
and the Registrar of the British Columbia Land Title Office, the Personal Property
Registrar and all other Persons in control of such places of registration or recording, as
the case may be, shall forthwith remove and discharge all such registrations upon filing in
the appropriate Registry of a certified copy of this Order;

Plan Distributions

16,

The distributions contemplated in Articles 5 and 7 of the Plan are hereby approved and
the parties thereto, including without limitation the Petitioner, in its capacity as the
Disbursing Agent, the Monitor, Computershare Investor Services Inc., Broadridge
Financial Solutions, Inc., CDS Clearing and Depository Services Inc. and The Canadian
Depository For Securities Limited, as the case may be, are hereby authorized and directed
to take any and all actions as may be necessary or appropriate to complete the
distributions contemplated in the Plan and to execute and deliver all contracts,
instruments, certificates and other agreements or documents as are necessary or incidental
for the completion thereof;

Plan Certificates of Completion

17.

18.

The Monitor shall file the following certificates of completion with this Court:

(a) upon the satisfaction or waiver of all of the conditions precedent set out in Section
8.5 of the Plan, the Monitor shall forthwith file a certificate that states that all
conditions precedent set out in the Plan have been satisfied (or, where applicable,
waived);

(b)  upon payment of all obligations secured by the CCAA Charges in accordance
with Section 3.1 of the Plan or upon adequate alternative arrangements
satisfactory to the Monitor and the beneficiaries of such charges having been
made, the Monitor shall forthwith file a certificate confirming same (the “CCAA
Charges Termination Certificate”); and

(¢)  upon the resolution of the last Disputed Claim in these CCAA Proceedings, the
Monitor shall forthwith file a certificate confirming same and, thereafter, any
remaining distributions under the Plan will be made by the Disbursing Agent on
or before the Final Distribution Date;

Upon making the last distribution on the Final Distribution Date, the Petitioner, in its
capacity as the Disbursing Agent, shall forthwith file with this Court a certificate
confirming same (the “CCAA Termination Certificate™),

Stay Extension and Termination of CCAA Proceedings

19.

The stay of proceedings provided for in the Initial Order, as extended from time to time,
is hereby extended until 5:01 p.m. (Vancouver time) on the earlier of:

(a) February 28, 2011; or

DM_VAN/266354-00001/7840482.2




20.

21.

(b)  the Final Distribution Date.

Upon the filing of the CCAA Charges Termination Certificate with this Court, all CCAA
Charges against the Petitioner or its property created by the Initial Order or any
subsequent orders of this Court shall be released and discharged;

Upon the filing of the CCAA Termination Certificate with this Court:

(a) KPMG Inc. shall be discharged and released from its duties as the Monitor in
respect of the Petitioner in these CCAA Proceedings; and

(b)  the Petitioner shall be discharged and released from its obligations arising in
connection with these CCAA Proceedings and these CCAA Proceedings shall
terminate, provided that any Orders made in these CCAA Proceedings that are to
be effective after the termination of these CCAA Proceedings shall remain in full
force and effect;

Effect of Failure to Implement Plan

22,

In the event that the Implementation Date does not occur, Affected Creditors shall not be
bound to the valuation, settlement or compromise of their Affected Claims at the amount
of their Proven Claims in accordance with the Plan, the Claims Process Order or the
Creditors’ Meeting Order. For greater certainty, in the event that the Implementation
Date does not occur, nothing in the Plan, the Claims Process Order, the Creditors’
Meeting Order or in any settlement, compromise, agreement, document or instrument
made or entered into in connection therewith or in contemplation thereof shall in any way
prejudice, quantify, adjudicate, modify, release, waive or otherwise affect the validity,
enforceability or quantum of any Claim or Restructuring Claim against the Petitioner,
including in these CCAA Proceedings or any other proceeding or process;

Aid and Assistance of Other Courts

23.

The aid and recognition of any court or any judicial, regulatory or administrative body in
any province or territory of Canada and any judicial, regulatory or administrative tribunal
or other court constituted pursuant to the Parliament of Canada or the legislature of any
province or territory of Canada or any court or any judicial, regulatory or administrative
body of the United States of America and of any other nation or state be requested to act
in aid of and to be complementary to this Court in carrying out the terms of this Order,
including the registration of this Order in any office of public record by any such court or
administrative body or by any Person affected by this Order; ‘

General Provisions

24.

All orders made in these CCAA Proceedings shall continue in full force and effect in
accordance with their respective terms, except to the extent that such orders are varied by,
or inconsistent with, this Order, the Creditors’ Meeting Order, or any further order of this
Court;
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75 The Petitioner or the Monitor may apply to this Court for advice and directions in
connection with the discharge or variation of its powers and duties under this Order on
notice to the Service List; and '

76.  The need for endorsement of this Order by counsel appearing on this application, other
than counsel for the Petitioner, is hereby dispensed with,

THE FOLLOWING PARTIES APPROVE THE FORM OF THIS ORDER AND CONSENT
TO EACH OF THE ORDERS, IF ANY, THAT ARE INDICATED ABOVE AS BEING BY
CONSENT:

)/

/) g - BURMNEAT, T .
A
H rd Fo

Sig’ﬁatuf 7of Lawyer for the Petitioner —

Kibben fackson
BY THE COURT

@}/ﬂ wu/ﬁ{ Y/l

REGISTRAR “
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Magnus Verbrugge KPMG Inc.
Derek Bulas Senior Secured Noteholders
Ryan Morasiewicz Outotec Canada Ltd.
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PLAN OF COMPROMISE AND ARRANGEMENT PURSUANT TO
THE COMPANIES® CREDITORS ARRANGEMENT ACT
AND THE BUSINESS CORPORATIONS ACT

ADANAC MOLYBDENUM CORPORATION

ARTICLE )
INTERPRETATION

1.1 Definitions

In this Plan (inchuding the Schedules hereto), unless otherwise stated or the context
otherwise requires:

~Administration Charge™ has the meaning ascribed to such term in the Initial Order;
“Affected Claims™ means all Claims and Restructuring Claims other than Excluded Claims;

“Affected Creditor” means any creditor that is the Holder of a Senior Secured Noteholders’
Allowed Secured Claim and/or an Affected Unsecured Claim;

“Affected Creditor Classes” means the Serior Secured Notcholder Class and the Affected
Unsecured Creditor Class;

*Affected Unsecured Claim™ means any Affected Claim against the Petitioner other than the
Senior Secured Noteholders™ Allowed Secured Claim, but including the Senior Secured
Noteholders™ Allowed Unsecured Claim;

“Affected Unsecured Creditor™ means any creditor that is the Holder of an A ffected Unsecured
Claim and may, if the context requires, mean an assignee of an Atfected Unsecured Claim or a
trustee, interim receiver, receiver manager, or other Person acting on behalf of such Person, if
such assignee or other Person has been recognized by the Petitioner, the Monitor or the
Disbursing Agent, as the case may be;

“Affected Unsecured Creditor Class™ means the class of creditors grouped in accordance with
their Affected Unsecured Claims against the Petitioner for the purposes of considering and
voting on this Plan in accordance with the provisions of this Plan and receiving distributions
hereunder, such ciass being comprised solely of the Affected Unsecured Creditors:

“Arrangement” means, collectively. all of the transactions, actions and events set out in Section
6.1(a)i);

"BCBCA"™ means the Business Corporations Act (British Columbia), as amended:
“BIA™ means the Bankruptey und Insolvency Act (Canada), as amended;

~Business Day" means any day, other than a Saturday. a Sunday, or a statutory holiday in British
Columbia;




“CCAA™ means the Companies’ Creditors Arrangement et (Canada), as amended, and as
applicable o the CCAA Proceedings which, for greater centainty, does not include the
amendments proclainied into foree after the Filing Date;

“CCAA Charge Claim™ has the meaning ascribed to such term in Section 2.3(a);

"CCAA Proceedings™ means the proceedings in respect of the Petitioner before the Court
commenced pursuant (o the CCAA;

“Chair” means, in respect of any Creditors™ Meeting, the chair of such Creditors’ Meeting as
designated by the Monitor;

“CCAA Charges™ means the Administration Charge, the Directors’ Charge and the KERP
Charge;

“Chief Restructuring Officer” means Leonard Sojka, in his capacity as chief restructuring
officer of the Petitioner engaged by the Petitioner pursuant to an engagement letter dated July 16,
2010 between Leonard Sojka and the Petitioner;

“Claim™ means any right or claim of any Person against the Petitioner in connection with any
indebtedness, liability or obligation of any kind whatsoever of the Petitioner owed to such Person
and any interest accrued thereon or costs, fees or other amounts in respect thereof, whether
reduced to judgment, tiquidated, unliquidated, fixed, contingent, matured, unmatured, disputed,
undisputed. legal, equitable, secured, unsecured, present, future, known or unknown, by
guarantee, surety or otherwise, and whether or not such right is executory or anticipatory in

_ nature, including any Claim ansing from or caused by the repudiation by the Petitioner of any
contract, lease or other agreement, whether written or oral, the commission of a tort (inteational
or unintentional), any breach of duty (legal, statutory, equitable, fiduciary or otherwise), any
right of ownership or title to property, employment, contract, a trust or deemed trust, howsoever
created, any Claim made or asserted against the Petitioner through any affiliate, or any right or
ability of any Person to advance a Claim for contribution or indemnity or otherwise with respect
to any grievance, matter, action, cause or chose in action, whether existing at present or
commenced in the future, in each case based in whole or in part on facts which existed on the
Filing Date or which would have been, or together with any other Claims of any kind that, if
unsecured, would constitute, a debt provable in bankruptcy within the meaning of the BIA had
the Petitioner become bankrupt on the Filing Date;

“Claims Bar Dates™ means April 5, 2010, the bar date for filing Claims as set out in the Claims
Process Order, with the exception of Restructuring Claims, which have a rolling bar date
subsequent to Apnl 5, 2010;

"Claims Process Order™ means the Order of the Court dated March 2, 2010 establishing, among
other things, procedures for proving Claims and Restructuring Claims;

“Class A Common Shares™ means the class A common shares in the capital of the Petitioner to
be created pursuant to Article 6 and having the rights and restrictions set out in Schedule “A”
hereto; :
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“Collateral Agent”™ means The Bank of New York and BNY Trust Company of Canada and
their successors and assigns:

“Common Shares™ means the common shares in the capital of the Petitioner, excluding the
Class A Common Shares; '

“Consolidated Existing Common Shares™ means that number of common shares in the capitat
of the Petitioner that have resulted from the Existing Share Consolidation; :

“Court™ means the Supreme Court of British Cofumbia;

“Creditors’ Meeting™ means. in respect of any Atfected Creditor Class, the meeting of Affected
Creditors holding Voting Claims called pursuant to the Creditors” Meeting Order for the
purposes of, among other things, considering and, if deemed appropriate, passinig their respective
Resolution and includes any adjournment, postponement or other rescheduling of such meeting;

“Creditors’ Meeting Date™ meuns the date fixed for the Creditors’ Meetings under the
Creditors™ Meeting Order, subject to any adjournment or postponement or further Order of the
Court;

“Creditors’ Meeting Order™ means the Order of the Court dated October ]18,] 2010, as
amended or supplemented from time to time by further Orders of the Court which, among other
things, sets the Creditors® Meeting Date and establishes meeting procedures for the Creditors'
Meetings of each Atfected Creditor Class;

“Directors’ Charge™ has the meaning ascribed to such term in the Initial Order:

“Disallowed Claim™ means any Claim or Restructuring Claim, including any portion thereof,
that has been disallowed, denied, dismissed, or overruled in accordance with the provisions of
the Claims Process Order and any other applicable Orders:

“Disbursing Agent” means the Petitioner, in its capacity as a disbursing agent;

"Disputed Claim™ means an Affected Unsecured Claim or any portion thereof, that is subject to
a Notice of Revision or Disallowance, or a Notice of Dispute, and in either case has become
neither a Proven Claim nor a Disallowed Claim;

“Disputed Claim Reserve™ means the reserve to be established and maintained under this Plan
by the Disbursing Agent by holding, on account of Disputed Claims, a number of Outstanding
Common Shares or cash, as applicable, equal to the amount of Qutstanding Common Shares or
cash that the Holders of Disputed Claims would be entitled to receive if all such Disputed Claims
had been Proven Claims in their entire amount on the Initial Distribution Record Date;

“Election Deadline™ means the time specified in the Creditors’ Meeting Order as the deadline
for filing a form of proxy;

“Election Notice” means the election notice included in the form of proxy, which permits
Affected Unsecured Creditors to make an election in accordance with Section 2.4(b)(i);

“Excluded Claims™ has the meaning ascribed to such term in Section 2.3:
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“Existing Common Shares™ means all common shares in the capital of the Petitioner that are
outstanding immediately prior to the Existing Share Consolidation;

" Existing Share Conselidation™ means the consolidation of all Existing Common Shares at the
rate of 150:1;

“Existing Sharcholders™ mcans the holders of Existing Common Shares:
“Filing Date” means December 19, 2008;

“Filing Date Exchange Rate™ mcans the Bank of Canada noon spot rate of exchange for
exchanging currency to Canadian dollars on the Filing Date, being. for U.S. dollars,
US$1=Cdn$1.2275;

“Final Distribution Date™ means a date selected by the Petitioner that is not later than five (5)
days after the date on which the Monitor shall have certified to the Court that the last Disputed
Claim in the CCAA Proceedings has been finally resolved;

“Government Priority Claims™ means any Claim owing to Her Majesty the Queen in right of
Canada or any Province as described in Section 18.2(1) of the CCAA;

“Governmental Entities” means any: (i) muitinational, federal, provincial, territorial, state,
regional, municipal. tocal or other government, govemmental or public department, central bank,
court, tribunal, arbitral body, commission, board, bureau or agency, domestic or foreign; (ii)
subdivision, agent, commission, board, or authority of any of the foregoing; or (ili) quasi
governmental or private body exercising any regulatory, expropriation or taxing authority under
or, for the account of, any of the foregoing;

“Holder™ means a Person holding a Claim or Restructuring Claim against the Petitioner;

“Implementation Date™ means the first Business Day on which this Plan becomes effective and
is implemented in accordance with Sections 8.5 and 8.6, as confirmed by a certificate filed by the
Monitor with the Court; :

“Implementation Time" means 5:00 p.m. on the Implementation Date;

"Initial Distribution Date”™ means the first Business Day that is five (5) day's (or such longer
period as may reasonably be determined by the Petitioner in consultation with the Monitor and
the Senior Secured Noteholder Parties) after the Implementation Date;

“Initial Distribution Record Date™ means the applicable date designated in the Sanction Order;

“Initial Order™ means the Order of the Court dated December 19, 2008, as amended from time
to time, pursuant to which, among other things, the Petitioner was granted certain relief pursuant
to the CCAA;

“Interim Distribution Dates™ means the first Business Day occurring 30 days after the Initial
Distribution Date, and subsequently, the first Business Day occurring 30 days after the
immediately preceding Interim Distribution Date (or such other dates as may be reasonably
determined by the Disbursing Agent in consultation with the Monitor);
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“Interim Distribution Record Date” means. with respect o any Interim Distribution Date, the
15th day prior to such Interim Distribution Date;

“Issucd Common Shares™ means that number of Common Shares and Class A Common Shares
reqquired to comply with the allocation of shares set out in Sections 6.1(a)(i)(D) and 6.1(a)(i)}(E):

"KERP Charge™ has the meaning ascribed to such term in the Order of the Court dated April 3,
2009 in the CCAA Proceedings; .

“Laws™ means all statutes, regulations, statutory rules, orders, judgments, decrees and terms and
conditions of any grant of approval. permission, authority, permit or license of any court,
Governmental Entity. statutory body or self-regulatory authority, und the term “applicable™ with
respect to such Laws and in any context that refers to one or more Persons, means that such
Laws apply to such Person or Persons or its or their business, undertaking. property or securities
and emanate from a Governmental Entity having jurisdiction over the Person or Persons or its or
their business, undertaking, property or securities;

“Lien™ means, with respect to any interest in property, any mortgage, lien, pledge, charge,
security interest, easement or encumbrance of any kind whatsoever, under Canadian, United
States, or other applicable Law, affecting such interest in property:

“Monitor™ means KPMG Inc., or any successor thereto appointed in accordance with the Initial
Order or any further Order of the Cournt;

“Monitor’s Website means www.kpmg.ca/adanac;

"Non-Terminated Contracts™ means the permits, licenses, contracts and purchase orders
associated with the development of the Ruby Creek Project, if any, that are not terminated before
the Implementation Date, either in their current form or as renegotiated with the applicable
counterparties;

“Noteholders Authorized Representative” meuans Eric Colandrea of Highbridge Capital
Management, LLC, the trading manager of Highbridge International LLC: ,

“Notice of Dispute™ has the meaning ascribed to such term in the Claims Process Order:

“Notice of Revision or Disallowance™ has the meaning ascribed to such term in the Claims
Process Order:;

“Obligations™ has the meaning ascribed to such term in Section 6.3(a);
“Order” means any order of the Court;

"Qutstanding Common Shares” means the Issued Common Shares to be jssued on the
[mplementation Date and the Consolidated Existing Common Shares;

“Person” means any person. including any individual, partnership, joint venture, venture capital
fund, association, corporation, limited liability company, limited liability partnership, unlimited
liability company, trust, trustee, executor, administrator, legal personal representative, estate,
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group, unincorporated association or organization, Govemmental Entity, syndicate, the Monitor,
or other entity. whether or not having fegal status;

“Petitioner™ means Adanac Molyhdenum Corporation:

“Plan™ means this plan of compromise and arrangement filed by the Petitioner pursuant to the
provisions of the CCAA und the BCBCA, as it may be modified, amended, varied or
supplemented by the Petitioner from time to time tn accordance with its terms;

“Plan Information Letter™ means the information letter of the Petitioner relating to this Plan,
including the notice of meeting and exhibits attached thereto and any written amendment,
varation or supplement thereto:

“Plan Modification™ has the meaning ascribed to such term in Section 8.4(a);

“Plan Supplement™ means any supplement to this Plan that is to be posted on the Monitor’s
Website at least 14 days prior to the Creditors’ Meeting Date with notice of such posting being
forthwith provided to the Service List (as such Plan Supplement may be thereafter modified,
amended, varied or supplemented in accordance with the terms of this Plan):

“Post-filing Claims™ means all valid claims. obligations and liabilities that are not Claims or
Restructuring Claims, and arise from, or are in respect of any executory contract, purchase order,
unexpired lease or other agreement that has been deemed ratified pursuant to this Plan;

“Proof of Claim™ has the meaning ascribed to such term in the Claims Process Order;

“Proven Claim™ means, in respect of an Affected Creditor, the amount or any portion of the
amount of the Affected Claim of such Atfected Creditor as agreed by the Petitioner or finally
determined for distribution purposes in accordance with the provisions of this Plan, the CCAA,
the Claims Process Order and any other applicable Orders;

“Public Sharcholders™ has the meaning ascribed to such term in the TSX Venture Exchange
Corporate Finance Manual;

“Registrar” means the Registrar of Companies appointed under Section 400 of the BCBCA:
“Released Claims™ has the meaning ascribed to such term in Section 6.3(b);
“Released Parties™ has the meaning ascribed to such term in Section 6.3(b):

“Required Majority™ means, in respect of any Aftected Creditor Class, the affirmative vote of a
majority in number in such Affected Creditor Class having Voting Claims and voting on its
Resolution (in person or by proxy) at the Creditors™ Meeting in respect of such Affected Creditor
Class and representing not less than 66%% in value of the Voting Claims voting on its
Resolution (in person or by proxy) at such Creditors’ Meeting:

“Resolution™ means, in respect of an Aftected Creditor Class, the resolution for such Affected
Creditor Class substantially in the respective form attached as Schedules “1}” and “{iI" to the
Plan information Letter, providing for the approval of this Plan by the respective Affected
Creditors comprising the Affected Creditor Classes;
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“Restructuring Claim™ mcans any right or Claim of any Person against the Petitioner ansing as
a result of or in connection with the repudiation. breach, termination or restructuring by the
Petitioner after the Filing Date of any contract, purchase order, agreement, lease, eniployment or
other obligation of any kind whatsoever;

"Restructuring Term Sheet™ means the Restructuring Term Sheet dated June 28, 2010 among
the Petitioner, the Senior Secured Noteholder Parties and the Monitor;

“Sanction Order™ means an Order by the Court sanctioning this Plan pursuant to the CCAA and
the BCBCA, as such Order may be amended or supplemented from time to time;

"Securities Purchase Agreement™ means the Securities Purchase Agreement dated May 23,
2008 among the Petitioner, Jefferies & Company, Inc., as Agent, and The Bank of New York, as
Collateral Agent, as aimended:

“Senior Secured Noteholders™ means the legal and benelicial holders of the Senior Secured
Notes; '

“Senior Sccured Noteholders’ Allowed Claim™ has the meaning ascribed to such term in
Section 4.2;

“Senior Secured Noteholders’ Allowed Secured Claim™ has the meaning ascribed to such term
in Section 4.2(a);

"Senior Secured Noteholders® Allowed Unsecured Claim™ has the meaning ascribed to such
term in Section 4.2(b);

“Senior Secured Noteholders® Cash Pool™ means the cash pool that may be established by the
Disbursing Agent on the Implementation Date for the benefit of the Senior Secured Noteholders
in accordance with the provisions of this Plan;

“Senior Secured Noteholder Class™ means the class of creditors grouped in accordance with
their Senior Secured Noteholders’ Allowed Secured Claims against the Petitioner for the
purposes of considering and voting on this Plan in accordance with the provisions of this Plan
and receiving distributions hereunder, such class being comprised solely of the Senior Secured

Noteholders: ‘

“Senior Secured Noteholder Parties™ means the Senior Secured Noteholders who entered into
the Restructuring Term Sheet and any of their respective successors and permitted assigns;

“Senior Secured Notes™ means the Senior Secured 15% Notes due January 31, 2009 issued by
the Petitioner pursuant to the Securities Purchase Agreement; :

"Service List” means the service list posted on the Monitor’s Website, as amended:

“Taxes™ means any and all taxes, duties, fees, pending assessments, reassessments and other
governmental charges, duties, impositions and liabilities of any kind whatsoever (including any
Claims by Her Majesty the Queen in right of Canada, Her Majesty the Queen in right of any
Province or Territory of Canada, the Canada Revenue Agency and any similar revenue or taxing
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authority, including any municipality, of any Province or Temitory of Canada), including all
interest, penalties, Hines and additions with respect to such wnounts:

“Unaffected Creditor™ means any creditor that is the Holder of an Excluded Claim, in respect of
and to the extent of those Excluded Claims:

“Voting Claim™ means, in respeet of an Alfected Creditor, the Canadian dollar amount of the
Atfected Claim of such Affected Creditor accepted for purposes of voting at any Creditors”
Meeting, in accordance with the provisions of this Plan and the Creditors’ Meeting Order: and

“Voting Record Date™ means October 25, 2010 or such other date as may be determined by the

Monitor.

1.2 Interpretation, ctc.

For purposes of this Plan:

{a)

(b)

(©)
(d)

(e)

()

(g)

(h)
(i)
()

any reference in this Plan to a contract, instrument, release, order, agreement or
other document being in a particular form or on particular terms and conditions
means that such document shall be substantially in such form or substantially on
such terms and conditions;

any reference in this Plan to an existing document or exhibit filed or to be filed
means such document or exhibit as it may have been or may be modified,
amended, varied or supplemented;

all references to (i) currency and 10 “$” or “Cdn$" are to Canadian dollars and (ii)
to “US$™ are to United States dollars, except as otherwise indicated;

all references in this Plan to Articles, Sections and Schedules are references td
Articles, Sections and Schedules of or to this Plan;

unless otherwise specified, the words “hereof”, “hercin”, ‘hereunder”, and
“hereto™ refer to this Plan in ils entirety rather than (o any particular portion of
this Plan;

the division of this Plan into Articles, Sections, Schedules, and paragraphs and the
insertion of captions and headings to Articles, Sections, Schedules and paragraphs
are for convenience of reference only and are not intended to affect the
interpretation of, or to be part of this Plan;

where the context requires, a word or words importing the singular shall include
the plural and vice versa and a word or words importing one gender shall include
all genders;

the deeming provisions are not rebuttable and are conclusive and irrevocable;
the words “includes™ and “including™ are not limiting: and

the word “or”" is not exclusive.
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L3 Date for any Action

In the event that any date on which any action is required to be taken under this Plan by
any of the parties is not a Business Day, that action shall be required to be taken on the next
succeeding day that is a Business Day, '

14  Time

All times expressed in this Plan are prevailing local time Vancouver, British Columbia,
Canada unless otherwise stipuluted.

1.5  Statutory Refercnces

Unless otherwise specified, any reference in this Plan to a statute includes all regulations
made thereunder and all applicable amendments to such statute or regulations in force, from time
to time, or any statute or regulations that supplement or supersede such statute or regulations.

1.6 Schedules

The following are the schedules to this Plan, which are incorporated by reference into this
Plan and form an integral part of it '
Schedule ~A™ — Terms and Conditions of Class A Common Shares

ARTICLE 2
COMPROMISE AND ARRANGEMENT

2.1 Persons Affected

This Plan provides for a restructuring and compromise of Affected Claims against the
Petitioner. This Plan will become effective on the Implementation Date in accordance with its
terms and in the sequence set forth in Section 6.1. Each Affected Claim against the Petitioner
will be fully and finally compromised in the manner and the sequence as set forth in this Plan.
This Plan shal} be binding on and enure to the benefit of the Petitioner, the Affected Creditors of
each Affected Creditor Class, the Released Parties, any trustee, agent or other Person acting on
behalf of any Affected Creditor and such other Persons who have recetved the benefit of, or are
bound by any compromises, waivers or releases hereunder. '

2.2 Classes of Affected Claims

Subject to Section 4.6, for the purpose of voting on, and distributions pursuant to, this
Plan, the Affected Claims are divided into two classes as set out below:

(a) the Senior Secured Noteholder Class; and
(b} the Affected Unsecured Creditor Class.
2.3 Excluded Claims

This Plan does not affect the following (each, an “Excluded Claim™);
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(a)  any Claim secured by the Administration Charge, the Directors” Charge and the
KERP Charge (each. a "CCAA Charge Claim™);

th)  any Post-filing Claim; and

(c)  any Government Priority Claim.

Creditors with Excluded Claims will not be entitled to vote at any Creditors” Meeting or
receive any distributions under this Plan in respect of the portion of their Claims that is an
Excluded Claim. Nothing in this Plan shall affect the Petitioner’s rights and defences, both legal
and equitable, with respect to any Excluded Claim including any rights with respect to legal and
equitable defences or entitlements to set-offs or recoupments against such Excluded Claims.

2.4 Treatment of Affected Claims

(a)  Compromise of Senior Secured Noteholders® AHowed Secured Claim

(1)

In accordance with the provisions of this Plan and following the Existing
Share Consolidation, the Senior Secured Noteholders will, in full and final
satisfaction of the Senior Secured Notcholders™ Allowed Secured Claim,
receive a pro rata allocation of:

(A)  the Senior Secured Noteholders™ Cash Pool, if any; and

(B)  92% of the Outstanding Common Shares on a fully diluted basis.

(b)  Compromise of Affected Unsecured Claims

(1)

Each Aftected Unsecured Creditor with Proven Claims the aggregate face
amount of which is (A) equal to or less than Cdn$50,000 (being the
Canadian dollar equivalent based on the Filing Date Exchange Rate and,
for the purposes hereof, deemed conclusively to be the eguivalent of
US$40,733) or (B) reduced, for distribution purposes only, to Cdn$50,000
(being the Canadian dollar equivalent based on the Filing Date Exchange
Rate and, for the purposes hereof, deemed conclusively to be the
equivalent of US$40,733) pursuant to an election by the Holder made on
the Election Notice, shall receive in full and final satisfaction of its Proven
Claims, a cash distribution in an amount equal to the lesser of 10% of the
face amount of its Proven Claims and Cdn$5,000, unless in the case of
clause (A), such Affected Unsecured Creditor files an Election Notice
with the Monitor by the Election Deadline in which the Affected
Unsecured Creditor elects to receive, in full and final satisfaction of its
Proven Claim against the Petitioner, a distribution as set forth in Section
2.4(b)(ii) below. To be valid, an Election Notice must be received by the
Monitor by the Election Deadline. Each Election Notice, once delivered
to the Monitor, will be final and irrevocable and no Affected Unsecured
Creditor shall be entitled to change, revoke or withdraw its election after
receipt by the Monitor of such completed Election Notice.
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(i) In accordance with the provisions of this Plan and foilowing the Existing
Share Consolidation, the Affected Unsecured Creditors (including the
Senior Secured Notehoiders in relation 1o the Senior Secured Noteholders®
Allowed Unsecured Claim) with Proven Claims who do not receive a cash
distribution pursuant to Section 2.4(b)(i) above will, in full and final
satisfaction of their Proven Claims, receive 5% of the Outstanding
Common Shares on a fully diluted basis, which Outstanding Common
Shares shall be allocated pro ratu to the applicable Affected Unsecured
Creditors,

ARTICLE 3
TREATMENT OF UNAFFECTED CREDITORS

3.1 CCAA Charge Claims

Holders of CCAA Charge Claims shall receive full payment in cash of such Claims
within five (5) Business Days of the Implementation Date.

3.2 Government Priority Claims

Within six (6) months after the Sanction Order, the Petitioner will pay in full all
Government Priority Claims,

33 No Distribution of Outstanding Commeon Shares to Unaffected Creditors

Under no circumstances, including under this Plan, shall Unaffected Creditors receive a
distribution of Outstanding Common Shares, '

ARTICLE 4
- VALUATION OF AFFECTED CLAIMS, CREDITORS’ MEETINGS
AND RELATED MATTERS

4.1 Conversion of Affected Claims into Canadian Currency

For purposes of determining the value of Affected Claims denominated in currencies
other than Canadian dollars for voting and distribution purposes:

{a) any Affected Claim, other than those contemplated in Section 4.1(b), shall be
converted by the Monitor to Canadian dollars at the Filing Date Exchange Rate;
and

(b)  any Affected Claim arising as a result of or in connection with the repudiation,
lermination or restructuring by the Petitioner of any contract, purchase order,
lease or obligations shall be converted by the Monitor to Canadian dollars at the
Bank of Canada noon spot rate of exchange for exchanging the relevant currency
to Canadian dollars on the date of notice of the event that gave rise to such
repudiation, termination or restructuring.
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4.2 Senior Secured Noteholders® Allowed Claim

Notwilhstanding any other provision of this Plan, the Affected Claim of the Senior
Secured Noteholders shall be allowed against the Petitioner for the full amount of the principal,
interest, late charges, costs and any other amounts owing under and in accordance with the
Securities Purchase Agreement and the Senior Sccured Notes (the “Senior Secured
Noteholders® Allowed Claim™). 'The Senior Secured Noteholders' Allowed Claim will continue
to accrue interest, late charges and any other amounts in accordance with the terms of the
Securities Purchase Agreement and the Senior Secured Notes until the Implementation Date.

A portion of the Senior Secured Noteholders” Allowed Claim shall be allowed as a
secured claim against the Petitioner and a portion of the Senior Secured Noteholders” Allowed
Claim shall be allowed as an unsecured claim against the Petitioner as follows:

{a) US$40 million shall be allowed as a secured claim (the “Senior Secured
Neotcholders® Allowed Secured Claim™); and

(b) the balance of the Senior Secured Noteholders® Allowed Claim shall be allowed
as an unsecured claim (the “Senior Secured Noteholders’ Allowed Unsecured
Claim™) and shall constitute an A ttected Unsecured Claim.

The Senior Secured Noteholders® Allowed Claim shalt be adjusted in accordance with a
schedule to be provided by the Noteholders Authorized Representative to, and reviewed by, the
Petitioner and the Monitor on or before the Implementation Date that reflects all accrued interest,
late charges and any other amounts outstanding under.the terms of the Securities Purchase
Agreement and the Senior Secured Notes up to and including the Implementation Date.

Each of the Senior Secured Noteholders® Allowed Secured Claim and the Senior Secured
Noteholders” Allowed Unsecured Claim shall constitute 2 Proven Claim for the purpose of
voting on and receiving distributions pursuant to this Plan,

4.3 Affected Claims

Affected Creditors shall be entitled to prove their respective Affected Claims, vote their
Voting Claims in respect of this Plan and. if their Claims become Proven Claims, receive the
distributions provided for, pursuant to the Claims Process Order, the Creditors' Meeting Order

and this Plan.
4.4 Classes of Creditors

"The only classes of creditors for the purpose of considering and voting on this Plan will
be the Senior Secured Noteholder Class and the Affected Unsecured Creditors Class.

4.5  Creditors’ Meetings

The Creditors® Meeting held in respect of each Affected Creditor Class shall be held in
accordance with this Plan, the Creditors” Meeting Order and any further Order that may be made
from time to time for the purposes of, among other things, considering and voting on the
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Resolution of such Atfected Creditor Class or any other matters to be considered at such
Creditors™ Meeting,

4.6  Approval by each Affected Creditor Class

The Petitioner will seek approval of this Plan by the affirmative vole of the Required
Majorities of the Affected Creditors with Voting Claims in each Affected Creditor Class. Any
resolution, including the Resolution in respect of each of the Affected Creditor Classes, to be
voted on at any Creditors” Meeting in respeet of this Plan will be decided by the Required
Majorities on a vote by ballot, and any other matler submitted for a vote at any Creditors®
Meeting shall be decided by a majority of votes cast on a vote by a show of hands, unless the
Chair decides, in his sole and absolute discretion, to hold such vote by way of ballot.

4.7 Order to Establish Procedure for Valuiﬁg Affected Claims

The procedure for valuing Affected Claims for voting and distribution purposes, and
resolving disputes in respect of any such valuation, is set forth in the Claims Process Order and
the Creditors’ Meeting Order. The Petitioner and the Monitor, in consulation with the Senior
Secured Noteholder Parties, reserve the right to seek the assistance of the Court in valuing the
Affected Unsecured Claim of any Affected Unsecured Creditor, if deemed advisable, or in
determining the result of any vote on any of the Resolutions or otherwise at any Creditors
Meeting, or the amount, it any, to be distributed to any Affected Unsecured Creditor under this
Plan, as the case may be.

4.8 Affected Claims for Voting Purposes

Each Affected Creditor with a Voting Claim shall be entitled to one (1) vote and the
weight attributed to such vote (for the purposes of determining the Required Majorities) shall be
equal to the aggregate Canadian dollar value of such Affected Creditor's Voting Claim (if
necessary, converted into Canadian doliars in accordance with Section 4.1).

If the amount of the Affected Claim of any Affected Creditor is not resolved for voting
purposes on the Voting Record Date in accordance. with the Claims Process Order and the
Creditors’ Meeting Order, such Affected Creditor shall be entitled to vote at the Creditors’
Meeting held in respect of the Affected Creditor Class to which it belongs based on that portion
of its Attfected Claim which has been accepted for voting purposes by the Monitor, without
prejudice to the rights of the Petitioner, or the Affected Creditor, with respect to the final
determination of the Affected Creditor's Affected Claim for distribution purposes in accordance
with the terms of the Claims Process Order, the Creditors® Meeting Order and this Plan.

Affected Creditors whose Affected Claims have been revised or disallowed, in full or in
part, which revision or disallowance remains in dispute or under appeal in accordance with the
Claims Process Order, shall have their voting intentions with respect to such disputed or
disallowed amounts recorded by the Monitor and reported to the Court.

4.9  Adjournments

[fany Creditors’ Meeting is adjourned or postponed by the Chair, in his sole and absolute
discretion, or because quorum is not obtained. such Creditors' Meeting will be adjourned,
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postponed or otherwise rescheduled by the Monitor to such date. time and place as may be
decided by the Chair, in his sole and absolute discretion.

4.10  Voting of Proxies

Any Affected Creditor's proxy will be voted on any ballot in accordance with the
Attected Creditor’s instruction to vote for or against the approval of such Affected Creditor's
Class Resolution and any other matters before the Creditors” Meceting held in respect of such
Affected Creditor Class. In the absence of such instruction, the proxy will be voted for the
approval of suck Resolution,

Forms of proxy may confer discretionary authority on the individuals designated therein
with respect to amendments or variations of matters identified in the notice of Creditors’ Meeting
and other matters that may properly come belore any Creditors' Meeting.

All matters related to the solicitation of votes for any Creditors’ Meeting, the mailing of
matenials to Affected Creditors and the voting procedure and tabulation of votes cast with respect
to any Creditors’ Meeting shall be as set forth in the Creditors® Meeting Order.

4.11 Claims Bar Dates

It an Affected Creditor has failed to file its Proof of Claim prior to the relevant Claims
Bar Dates and has not been permitted to file a late Claim pursuant to the Claims Process Order,
such Aftfected Creditor shall be forever barted from voting at the Creditors® Meeting held in
respect of the Atfected Creditor Class to which it belongs and from receiving a distribution, and
the Petitioner shall be released from the Affected Claims of such A ffected Creditor and Section
6.3(b) shall apply to all such Affected Claims.

4.12  No Shareholders Meeting

The Creditors Meeting Order, which shall be in form and substance acceptabie to the
Petitioner and the Senior Secured Noteholder Parties. will provide that the Petitioner is not
required to hold a meeting of shareholders for the purpose of voting on this Plan.

ARTICLE 5
DISTRIBUTIONS IN RESPECT OF DISPUTED CLAIMS

5.1 No Distributions Pending Allowance

Notwithstanding any other provision of this Plan, no distributions shall be made with
respect to a Disputed Claim unless and until it has become & Proven Claim. Both before and
after the Implementation Date, Disputed Claims shall be dealt with in accordance with the
Claims Process Order.

5.2 Disputed Claim Reserve

As of the Implementation Date, the Disbursing Agent shall establish the Disputed Claim
Reserve by holding on account of Disputed Claims a number of Outstanding Common Shares or
cash, as applicable, equal to the amount of Outstanding Common Shares or cash that the Holders
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of Disputed Claims would he entitled to receive if, in the case of the Qutstanding Common
Shares, all such Disputed Claims had been Proven Claims in their entire amount on the Initial
Distribution Record Date and. in the case of cash, all such Disputed Claims had been Proven
Claims in the amount pursuant to Section 2.4b)i} of this Plan. The Outstanding Common
Shares deposited in the Disputed Claim Reserve shall not be voted by the Disbursing Agent and
holder of record of such securities, except pursuant to, and in accordance with, an Order of the

Court.

5.3 Distributions From Disputed Claim Reserve Once Disputed Claims Resolved

The Disbursing Agent, shall muke allocations from the Disputed Claim Reserve to
Holders of Proven Claims following the Initial Distribution Date in accordance with this Plan.
To the extent that Disputed Claims become Proven Claims after the Initial Distribution Record
Date. the Disbursing Agent shall, on the applicable Interim Distribution Date or the Final
Distribution Date, distribute from the Disputed Claim Reserve to the Holders of such Proven
Claims, the Outstanding Common Shares or cash, as applicable, that they wouid have been
entitled to receive in respect of such Proven Claims had such Affected Claims been Proven
Claims on the Initial Distribution Record Date and, in the case of cash, following application of
Section 2.4(b)i). To the extent that any Disputed Claim or a portion thereof has become a
Disatlowed Claim after the Initial Distribution Record Date, then the Disbursing Agent shall, on
the applicable Interim Distribution Date or the Final Distribution Date, distribute to the Holders
of Affected Unsecured Claims in the Affected Unsecured Creditor Class that have previously
been adjudicated under this Plan to be Proven Claims and did not make an election pursuant to
Section 2.4(b)(1). their pro rata share from the Disputed Claim Reserve of such additional
Outstanding Common Shares kept in the Disputed Claim Reserve on account of such Disallowed
Claims. Any cash held by the Disbursing Agent in the Disputed Claim Reserve on account of
any Disputed Claim that has become a Disallowed Claim after the Initial Distdbution Record
Date shall be returned to the Petitioner. The Disbursing Agent shall make its last distribution on
the Final Distribution Date. ‘ ‘

ARTICLE 6
TERMS OF COMPROMISE AND ARRANGEMENT

6.1 Plan Implementation
(a) Plan Transactions

Each of the following transactions contemplated by and provided for under this
Plan will be consummated and effected and shatl for all purposes be deemed to
occur on the Implementation Date, in the manner and the sequence as set forth
below. Accordingly, all of the actions, documents and agreements necessary to
implement all such transactions must be in place and be final and irrevocable
prior to the Implementation Date to be held in escrow untit their release without
any turther act or formality, except as provided in the Sanction Order.

On the Implementation Date, each of the following transactions shall be
consummated and effected: ’
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Arrangement. At the Implementation Time, each of the actions,
transactions or events set out in this Section 6.1(a)}i) shall occur and be
deemed to occur in the following sequence:

{A)

(B)

(o}

(D)

(E)

the notice of articles and articles of the Petitioner will be amended
to increase the Petitioner's authorized share capital by creating an
unlimited number of Class A Common Shares with the rights and
restrictions set out in Schedule "A™ hereto;

all of the Pctitioner's Existing Common Shares will be
consolidated pursuant to the Existing Share Consolidation and all
outstanding warrants, options, agreements, instruments or other
rights in respect of the Existing Common Shares or fractional
interests therein will, without any further act or formality, be
cancelled without payment of any consideration therefor and cease

" to be of any further force or effect;

the Petitioner will issue that number of Common Shares and Class
A Common Shares required to comply with the allocation of shares
set out in Sections 6.1(a)(i}(D) and 6.1(a)(i)(E) below:

the balance of the Senior Secured Noteholders’ Allowed Secured
Claim remaining after any cash distributions from the Senior
Secured Noteholders’ Cash Pool, if any, to Senior Secured
Noteholders, will, in full satisfaction of such claim, be exchanged
for that number of Common Shares and Class A Common Shares
issued from treasury of the Petitioner that will result in the
allocation to the Senior Secured Noteholders as set out in Section
6.1(a)(i}F) below; provided, however, that such Common Shares
and Class A Common Shares will be comprised of (i) the
maximum number of Common Shares that can be issued to the
Senior Secured Noteholders without causing Public Shareholders
(including, for greater certainty, those Senior Secured Noteholders
who are Public Shareholders) to hold less than 20% of the
Common Shares unless Public Shareholders are permitted by the
relevant stock exchange rules to hold fess than 20% of the
Common Shares, in which case, the maximum number of Common
Shares that can be issued to the Senior Secured Noteholders

‘without causing Public Shareholders to hold less than such lesser

percentage of the Common Shares, and (ii) the balance, if any, in
Class A Common Shares;

the Affected Unsecured Claims (including the Senior Secured
Noteholders® Allowed Unsecured Claim) that are Proven Claims
will, in full satisfaction of such Proven Claims, be exchanged for
that number of Common Shares issued from treasury of the
Petitioner that will result in the allocation to Affected Unsecured
Creditors as set out in Section 6.1(a)(1)(F) below;
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(iit)

{iv)

{(v)
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(F)  subject 1o sections 6.1¢)G(A) through 6.1(a)(iXE) above and
following the Existing Share Consolidation. the Outstanding
Common Shares shail be allocated and issued as Follows:

{1 inconsideration for the Senior Secured  Notcholders®
Allowed Secured Claim, the Senior Secured Noteholders
shall receive 92% of the Outstanding Common Shares,
which Outstanding Common Shares shall be allocated pro
ratu 1o the Senior Secured Noteholders;

(2) in consideration for the Affected Unsecured Claims, the
Affected Unsecured Creditors including the Senior
Secured Noteholders in relation to the Senior Secured
Noteholders” Allowed Unsecured Claim) with Proven
Claims shall, in full and final satisfaction of their Proven
Claims, receive 5% of the Qutstanding Common Shares,
which Outstanding Common Shares shali be allocated pro
rafu to the Affected Unsecured Creditors: ‘

(3) the Existing Shareholders will retain 3% of the Outstanding
Commeon Shares; and

(4 any entitlement to a fractional Outstanding Common Share
shall, without any further act or formality, be canceiled
without payment of any consideration therefor and cedse to
be of any further force or effect.

Senior Secured Noteholders’ Cash Pool. The Senior Secured
Noteholders™ Cash Pool, if any, will be established by the Disbursing
Agent on the Implementation Date in an amount determined by the
Petitioner, in consultation with the Monitor, the Chief Restructuring
Officer and the Senior Secured Noteholder Parties, by taking into account
the amount of cash that the Petitioner will reasonably require for working
capital purposes and to fulfill its obligations on the Impiementation Date,
Any distributions by the Disbursing Agent from the Senior Secured
Noteholders® Cash Pool will be allocated pro rata to the Senior Secured
Noteholders .

Reserve for Disputed Claims. The Disputed Claim Reserve wil] be
established on the Implementation Date,

Payment of Excluded Claims. The Excluded Claims will be paid as set
forth in this Plan.

Outstanding Common Shares, The Outstanding Common Shares to be
distributed to Affected Creditors will be issued and delivered in
accordance with this Plan.
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{viy  Compromise of Debt. The Affected Claims will be settled, compromised,
released or otherwise dealt with in accordance with this Plan,

(viij  Stay Termination. The stay of proceedings provided for in the Initial
Order, and subsequently extended by further Orders of the Court, will
terminate and expire at 5:01 p.m. on the Final Distribution Date.

6.2 Cerporate Action

On the Implementation Date, all corporate actions contemplated by this Plan shall be
deemed to have been authorized and approved in all respects (subject to the provisions of this
Plan). All matters provided for in this Plan shall be deemed to have timely occurred, in
accordance with applicable Law, and shalt be effective, without any requirement of further
action by the creditors, securityholders, directors, officers or managers of the Petitioner. On the
Implementation Date, the directors and officers of the Petitioner shall be authorized and directed
to issue, execute and deliver the agreements, documents, securities and instruments contemplated
by this Plan, in the name of and on behalf of the Petitioner.

6.3 Plan Releases
The following releases will become effective at the Implementation Time:
(a) Releases by the Petitioner

As at the Implementation Time and subject to the provisions of Section 3.1(2) of
the CCAA, the Petitioner will be deemed to forever release, waive and discharge
any and all demands, claims, actions, causes of action, counterclaims, suits, rights,
obligations, debts, sums of money, accounts, covenants, damages, judgments,
expenses, liabilities, executions, liens and other recoveries on account of any
indebtedness, liability, obligation, demand or cause of action of whatever nature,
including interest thereon and costs, fees or other amounts in respect thereof
(collectively, the “Obligations™) (other than the rights of the Petitioner to enforce
this Plan and the contracts, instruments, and other agreements or documents
delivered hereunder) whether reduced to judgment, liquidated or unliquidated,
fixed or contingent, matured or unmatured, known or unknown, direct, indirect or
derivative, then existing or hereafter arising, in law, equity or otherwise that are
based in whole or in part on any act, omission, transaction, event or other
circumstance or occumrence existing or taking place on- or prior to the
Implementation Time in any way relating to, arising out of or in connection with
the business and atfairs of the Petitioner, the subject matter of, or the transactions
or events giving rise to any Claims or Restructuring Claims, the dilution of the
Existing Common Shares and the related Existing Share Consolidation, this Plan,
and the CCAA Proceedings that could be asserted by or on behalf of the Petitioner
against: (i) the present or former directors, officers and employees of the
Petitioner, including the Chief Restructuring Officer, in each case in their
respective capacities as of the Implementation Date; (ii) the agents, legal counsel,
tinancial advisors and other professionals of the Petitioner, in each case in their
respective capacities as of the Implementation Date; (iii) the Monitor and its legal
counsel; (iv) the Senior Secured Noteholder Parties and their legal counsel; (v) the
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Noteholders Authorized Representative and its legal counsel: (vi) the Collateral
Agent: and (vii) where applicable, with respect to each of the above named
Persons, such Person’s presemt and former advisors, principals, employees,
officers, directors, representatives, financial advisors, legal counsel, accountants,
investment bankers, consultants, agents, predecessors, affiliates, subsidiaries,
related companies, heirs, spouses, dependents, administrators and executors.

(b Releases by Others

As at the Implementation Time, (i) the Petitioner, (ii) the Maonitor, (iii) the Chief
Restructuring Ofticer, (iv) the Senior Secured Noteholder Parties; (v) the
Noteholders Authorized Representative, (vi) the Collateral Agent, and (vii) with
respect to each of the above named Persons, such Person’s present and former
advisors, principals, employees, officers, directors, representatives, financial
advisors, legal counsel, accountants, investment bankers, consultants, agents,
predecessors, affiliates, subsidiaries, related companies, heirs, spouses,
dependents, administrators and executors (collectively, the “Released Parties™)
will be released and discharged from any and all Obligations, whether reduced to
judgment, liquidated or unliquidated, fixed or contingent, matured or unmatured,
known or unknown, direct, indirect or derivative, then existing or hereafter
arising, in law, equity or otherwise, that any Person (including the Holders and the
Petitioner, as applicable, and any Person who may claim contribution or
indemnification against or from them) may be entitled to assert (including any and
all Claims or Restructuring Claims in respect of potential statutory liabilities of
the Released Parties for which the Initial Order authorized the granting of a
CCAA Charge or Claims or Restructuring Claims for which the Released Parties
who are directors are by law liable in their capacity as directors for the payment
of such claims, but other than the rights of Persons to enforce this Plan and the
contracts, instruments, releases and other agreements or documents delivered
hereunder) based in whole or in part on any act, omission, transaction, event or
other circumstance or occurrence existing or taking place on or prior to the
Implementation Time in any way relating to, arising out of or in connection with
the business and affairs of the Petitioner, the subject matter of, or the transactions
or events giving rise to, any Claims or Restructuring Claims, the dilution of the -
Existing Common Shares and the related Existing Share Consolidation, the
CCAA Charges, this Plan, and the CCAA Proceedings (collectively, the
“Released Claims™), provided, however, that nothing herein will release or
discharge any such Released Party (A) if the Released Party is judged by the
expressed terms of a judgment rendered on a final determination on the metits to
have committed fraud or wilful misconduct or to have been grossly negligent, and
(B) in the case of directors or officers of the Petitioner, in nespect of any claim
referred to in Sectmn 5.1(2) of the CCAA.

6.4  Permanent Injunction

From and after the Implementation Time, all Affected Creditors and other Persons shall
4 be permanently and forever barred, estopped, stayed and enjoined with respect to the Released
@‘% Claims from: (i} commencing, conducting or continuing in any manner, directly or indirectly,
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any actions, suits, demands or other proceedings of any nature or kind whatsoever (including,
without limitation. any proceeding in a judicial, arbitral, administrative or other forum) against
the Released Parties; {ii) enforcing. levying, attaching, collecting or otherwise recovering or
enforcing by any manner or means, directly or indirectly, any judgment, award, decree or order
against the Released Parties or their property: {iii) commencing, conducting or continuing in any
manner, directly or indirectly, any action, suits or demands, including, without limitation, by way
of contrbution or indemnity or other relief, in common law, or in equity, or under the provisions
of any statute or regulation, or other proceedings of any nature or kind whatsoever (including,
without limitation, any proceeding in & judicial, arbitral, administrative or other forum) against
any Person who makes such a claim or might reasonably be expected to make such a claim, in
any manner or forum, against one or wore of the Released Parties; (iv) creating, perfecting,
asserting or otherwise enforcing, directly or indirectty, any Lien or encumbrance of any kind; or
(v) taking any actions to interfere with the implementation or consummation of this Plan.

6.5 Waiver of Defaults

From and after the Implementation Time, all Persons shall be deemed to have waived any
and all defaults of the Petitioner then existing or previously committed by the Petitioner or
caused by the Petitioner, direcily or indirectly, or non-compliance with any covenant, positive or
negative pledge, warranty, representation, term, provision, condition or obligation, express or
implied, in any contract, credit document, purchase order, agreement for sale, lease or other
agreement, written or oral, and any and all amendments or supplements thereto, existing between
such Person and the Petitioner arising from the tiling by the Petitioner under the CCAA or the
transactions contemplated by this Plan, and any and all notices of default and demands for
payment under any instrument, including any guarantee arising trom such default, shall be
deemed to have been rescinded.

6.6 Cancellation of Senior Secured Notes and Agreements
As at the Implementation Time:

(ay  the Senior Secured Notes, the Securities Purchase Agreement and any related
debenture, indenture, general security agreement or other instrument or document
evidencing or creating any such indebtedness or obligation shall be cancelled or
otherwise alienated, as the case may be, in accordance with this Plan; and

(b) the obligations of, and Affected Claims against, the Petitioner under, relating, or
pertaining to any agreements, contracts, purchase orders, indentures, certificates
of designation, bylaws, or certificate or articles of incorporation or other
mstrument or document evidencing or creating any indebtedness or obligation of
the Petitioner, as the case may be, shall be rejeased and discharged as between a
Holder ot an Affected Claim and the Petitioner.

6.7 Cancellation of Liens

As at the Implementation Time, in consideration for the distributions to be made on the
Implementation Date pursuant to this Plan, all Liens and rights related to any Claim or
Restructuring Claim, including those existing under the Senior Secured Notes, shall be
terminated, null and void and be of no effect.




6.8  Corporate Governance

As of the Implementation Date, all of the directors of the Petitioner shall resign in favour
of & board of directors of the Petitioner that is acceptable to the Senior Secured Noteholder
Parties. The resignation and appointment of the new board of directors of the Petitioner under
this Section 6.8 shall be simultaneous and occur on the Implementation Date.

ARTICLE 7
PROVISIONS GOVERNING DISTRIBUTIONS

7.1 Distributions for Affected Claims Allowed as at the lnitial Distribution Date

Except as otherwise provided herein or as ordered by the Court, distributions to be made
on account of Aftected Claims that are Proven Claims as at the Initial Distribution Record Date
shall be made on the Initial Distribution Date. Thereafter, distributions on account of Affected
Claims that are determined to be Proven Claims after the Initial Distribution Record Date shall
be made on the faterim Distribution Date or the Final Distribution Date and in accordance with
Article 5 and Article 7.

7.2 Assignment of Affected Claims

For purposes of determining entitlement to receive any distribution pursuant to this Plan,
the Petitioner, the Disbursing Agent and the Monitor, and each of their respective agents,
successors and assigns, shall have no obligation to recognize any transfer or assignment of any
Affected Claim unless and until notice of the transfer or assignment from either the transferor,
assignor, transferee or assignee, together with evidence showing ownership, in whole or in part,
of such Affected Claim and that such transter or assignment was valid at Law, has been received
by the Petitioner, the Disbursing Agent and the Monitor, as the case may be, at least five (5)
Business Days prior to the Initial Distribution Record Date, any Interim Distribution Record
Date or the Final Distribution Date. :

7.3 Interest on Affected Claims

Other than the Senior Secured Noteholders' Allowed Claim (which includes the Senior
Secured Noteholders® Allowed Secured Claim and the Senior Secured Noteholders' Allowed
Unsecured Claim}, interest shatl not accrue or be paid on any Atfected Claim after or in respect
of the period following the Filing Date, and no Holder of an Affected Claim shall be entitied to
any interest accruing on or after or in respect of the period following the Filing Date on any such
Affected Claim. Interest shall also not accrue or be paid on any Disputed Ciaim in respect of the
period from the Filing Date to on or before the Final Distribution Date if a distribution is made
thereon and such Disputed Claim becomes a Proven Claim.

To the extent that any Proven Claim to which a distribution under this Plan relates is
comprised of indebtedness and accrued but unpaid interest thereon, such distribution shall, to the
extent permitted by applicable Law, be atlocated to the principal amount of the Proven Claim
first and then, to the extent that the consideration exceeds the principal amount of the Proven
Claim, to the portion of such Proven Claim representing accrued but unpaid interest,
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74 Distributions by Disbursing Agent

The Disbursing Agent shall make all distributions required under this Plan subject to the
provisions of Article 5 and Article 7. In connection with all distributions made hereunder by the
Disbursing Agent, the Disbursing Agent shall advise each Affected Creditor with a Proven Claim
of (a) the total number of Qutstanding Common Shares as of the Implementation Date and (b)
the total amount of the Senior Secured Notcholders™ Cash Poul.

7.5 Disbursing Agent Shall Not Distribute Cash Below Cdn$10

The Disbursing Agent shall not be required to, but inay in its sole and absolute discretion:
(a) make Cash distributions to Holders of Proven Claims in an amount less than Cdn3$10; or (b)
make any distribution on account of any Proven Claim in the event that the costs of making such
payment exceed the value of such distribution,

7.6 Disbursing Agent Shatl Not Distribute Fractional Shares

Notwithstanding any.other provision of this Plan, only whole numbers of Qutstanding
Common Shares shall be distributed to Holders of Proven Claims. When any distribution on
account of any Proven Claim would otherwise result in the distribution of a number of
Outstanding Common Shares that is not a whole number, the actual distribution of such shares
shall be rounded to the next higher or lower whole number of shares as follows: (i) fractions
equal to or greater than 1/2 shal! be rounded to the next higher whole number; and (it) fractions
less than 1/2 shall be rounded to the next lower number. No consideration shall be provided in
{ieu of tractional shares of Outstanding Common Shares that are rounded down.

7.7 Delivery of Distributions
(a) Proven Claims

Subject to Section 7.2, distributions to Holders of Proven Claims shall be made by
the Disbursing Agent as follows: (i) in the case of the Senior Secured
Noteholders, at the addresses set forth in a written notice to be delivered to the
Disbursing Agent prior to the Implementation Date; (ii) in the case of all other
Holders, at the addresses set forth on the Proofs of Claim filed by such Holders;
and (iii) at the addresses set forth in any written notice of address change
delivered to the Disbursing Agent after the date of any related Proof of Claim.

{b) Undeliverable Distributions

If any distribution to a Holder of a Proven Claim is retumned as undeliverabie, no
further distributions to such Holder of such Claim shall be made unless and until
the Disbursing Agent is notified of the current address of such Holder, at which
time all missed distributions shall be made to such Holder without interest.
Undeliverable distributions shall be returned to the Petitioner until such
distributions are claimed, The Petitioner shall make reasonable efforts to locate
Holders of Proven Claims for which distributions were undeliverable.
Notwithstanding the foregoing, all claims for undeliverable distributions must be
made on or before the date that is 90 days after the Initial Distribution Date, the
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applicable Interim Distribution Date or the Final Distribution Date, as the case
may be, after which date all unclaimed property shall revert to the Petitioner free
of any restrictions or claims thereon and the Claim of any Holder or successor to
such Holder with respect to such property shalt be discharged and forever barred.

7.8  Withhoiding Taxes

In connection with this Plan, all distributions made hereunder by the Disbursing Agent
shall be made net of all applicable Taxes. Notwithstanding any other provision of this Plan, each
Affected Creditor with a Proven Claim that is to receive a distribution pursuant to this Plan shall
have sole and exclusive responsibility for the satisfaction and payment of any Tax obligations
imposed by any Governmental Entity (including income, withholding and other Tax obligations
on account of such distribution). The Disbursing Agent shail be authorized to take any and all
actions as may be necessary or appropriate to comply with such withholding and reporting
requirements. All amounts withheld on account of Taxes shall be treated for all purposes as
having been paid to the Affected Creditor in respect of which such withholding was made,
provided such withheld amounts are remitted to the appropriate Governmental Entity.

7.9 Guarantees and Similar Covenants

No Person who has a Claim under any guarantee, surety, indemnity, solidary or joint and
several obligations or otherwise in respect of any Claim that is settled, compromised, reteased or
otherwise dealt with under this Plan or who has any right in respect of, or to be subrogated to, the
rights of any Person in respect of a Claim that is compromised under this Plan shall be entitled to
any greater rights than the Affected Creditor whose Claim is settled, compromised, released, or
otherwise dealt with under this Plan.

ARTICLE 8
MISCELLANEOUS

8.1 Non-Terminated Contracts

Except as otherwise provided in this Plan, as of the Implementation Time, the Non-
Terminated Contracts shall be deemed ratified.

8.2 Confirmation of Plan
Provided that this Plan is approved by the Required Majorities:

(a)  the Petitioner shall forthwith seek the Sanction Order for the approval of this
Plan; and

(b)  subject to the Sanction Order being made in form and substance acceptable to the
Petitioner and the Senior Secured Noteholder Parties and the satisfaction of the
conditions to the implementation of this Plan set forth in Section 8.5, this Plan
shall be implemented by the Petitioner and shall be binding upon each of the
Petitioner and al! Persons referred to in this Plan.
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3.3 Paramountey

From and after the Implementation Date, any contlict between (i) this Plan, and (ii) the
covenants, warranties, representations, terms, conditions, provisions or obligations, express or
implied, of any contract. purchase order, mortgage, security agreement, indenture, trust
indenture, toan or other agreement, commitment letter, by-laws of the Petitioner, lease or other
arrangement or undertaking, written or oral (including any and all amendments or supplements
thereto) existing with, between or among one or more of the Affected Creditors and the
Petitioner as at the Implementation Date will be deemed to be govemed by the provisions of this
Plan and the Sanction Order, which shall take precedence and priority. ANl Affected Creditors
shall be deemed irrevocably for all purposes to consent 1o all transactions contemplated in and by

this Plan.
8.4 Modification of Plan
(a)  Prior to or at Creditors” Mectings

The Petitioner, in consultation with the Monitor, and with the prior written approval of
the Senior Secured Noteholder Parties, reserves the right to file any modification of, or
amendment, variation or supplement to, this Plan, including by any Plan Supplement (each a
“Plan Modification™) prior to the Creditors” Meeting Date or at or before any Creditors’
Meeting without the need for obtaining an Order of the Court if the Monitor determines that such
medification, amendment, variation or supplement would not be materialty prejudicial to the
interests of the Affected Creditors under the Plan, in which case, any such Plan Modification
shall, for all purposes, be and be deemed to form part of and be incorporated into this Plan. The
Petitioner shall give notice of any Plan Modification at the Creditors® Meeting in respect of each
Affected Creditor Class prior to the vote being taken to approve this Plan. The Monitor shall
post on the Monitor's Website, as soon as possible, any Plan Modification, with notice of such
posting forthwith provided to the Service List.

(b) Adfter Creditors” Meetings

Afer each Creditors’ Meeting (and both prior to and subsequent to the obtaining of the
Sanction Order), the Petitioner, in consultation with the Monitor, and with the prior written
approval of the Senior Secured Noteholder Parties, may at any time and from time to time
modify, amend, vary or supplement this Plan, without the need for obtaining an Order of the
Court or providing notice to the Affected Creditors if the Monitor determines that such
modification, amendment, variation or supplement would not be materially prejudicial to the
interests of the Affected Creditors under this Plan or the Sanction Order and is necessary in order
to give effect to the substance of this Plan or the Sanction Order. The Monitor shall post on the
Monitor's Website. as soon as possible, any such modification, amendment, variation or
supplement to this Plan, with notice of such posting forthwith provided to the Service List.

8.5  Conditions Precedent to Implementation of Plan

The implementation of this Plan by the Petitioner is subject to the following conditions
precedent, which may be waived in writing as provided in Section 8.6:

(a)  theapproval of this Plan by the Required Majorities shall have been obtained;
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the Sanction Order sunctioning this Plan, in form and substance satisfactory to the
Petitioner, the Monitor and the Senior Secured Noteholder Panies, shall have
been made and entered and the operation and effect of the Sanction Order shall
not have been stayed. revised, moditied, reversed or amended, and shall among
other things:

(i)

(i)

(iii)

(iv)

declare that: {A) this Plan has been approved by the Required Majorities
of Affected Creditors in conformity with the CCAA; (B) the Petitioner has
complied with the provisions of the CCAA and the Orders made in the
CCAA Proceedings in all respects: (C) the Count is satisfied that the
Petitioner has not done or purported o do anything that is not authorized
by the CCAA: and (D) this Plan and the transactions contemplated hereby
are fair and reasonable, and in the best interests of the Petitioner, the
Affected Creditors and the other stakeholders of the Petitioner (having
considered, among other things, the composition of the vote, what
creditors would receive in liquidation or sale as compared to this Plan,
alternatives to this Plan or liquidation or sale, the treatment of
shareholders and the public interest): ‘

order that this Plan (including the settlements, “compromises,
arrangements, reorganizations, corporate transactions and reteases set out
herein) is sanctioned and approved pursuant to Section 6 of the CCAA
anl, as at the Implementation Date, will be effective and will enure to the -
benefit of and be binding upon the Petitioner and all other Persons named
or referred to in this Plan or in the Sanction Order, if any;

declare that ail Proven Claims determined in accordance with the Claims
Process Order and the Creditors™ Meeting Order are final and binding on
the Petitioner and all Affected Creditors;

declare that no Person who is a party to a Non-Terminated Contract may
accelerate, terminate, rescind, refuse to perform or otherwise repudiate its
obligations thereunder, or enforce or exercise any right (including any
right of dilution or other remedy) or make any demand under or in respect
of any such contract and no automatic termination will have any validity
or effect, by reason of:

(A)  any event that occurred on or prior to the Implementation Date and
is not continuing that would have entitled such Person to enforce
those rights or remedies (including defaults, events of defauit, or
termination events arising as a result of the insolvency of the
Petitioner);

(B) the insolvency of the Petitioner or the fact that the Petitioner
sought or obtained relief under the CCAA;

(C)  any of the terms of this Plan or'any action contemplated herein;
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(d)

(&)

(H)
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(D) any setdements, compromises or arrangements effected pursuant to
this Plan or any action taken or transaction effected pursuant to this
Plan; or

(E)  any change in the control of the Petitioner arising from the
implementation of this Plan and declare that any consent required
under any such contracts, leases, agreements or other arrangements
in respect of any such change of control be deemed satisfied;

fv) confirm the releases contemplated by Section 6.3:

(vi) enjoin the commencement or prosecution, whether directly, derivatively or
otherwise, or any demands, claims, actions, causes of action,
counterclaims, suits, or any indebtedness, liability, obligation or cause of
action released and discharged pursuant to this Plan:

(vii) order that all CCAA Charges will be released and discharged upon the
filing by the Monitor of a certificate with the Court confirming that all
obligations secured thereby have been paid in accordance with Section 3.1
or adequate alternate arrangements satisfactory to the parties and the

~ Monitor in whose favour such charges aperate have been made;

all applicable appeal periods in respect of the Sanction Order shall have expired
and any appeals therefrom shall have been finally disposed of by the applicable
appellate tribunal;

all relevant Persons shall have executed, delivered and filed all documents and
other instruments that, in the opinion of the Petitioner and the Senior Secured
Noteholder Parties, each acting reasonably, are necessary to implement the
provisions of this Plan and/or the Sanction Order:;

receipt of all consents and approvals of Governmental Entities {including the
British Columbia Ministry of Mines) and other applicable third parties necessary
in order to implement this Plan, all on-terms and conditions reasonably acceptable
to the Senior Secured Noteholder Parties (which condition is for the sole benefit
of the Senior Secured Noteholder Parties and may be waived by the Senior
Secured Noteholder Parties);

no effective injunction, writ or pretiminary restraining order or any order of any
nature being issued by a competent authority prohibiting this Plan from being
consummated as provided herein;

the listing and trading of the Common Shares on a stock exchange acceptable to
the Senior Secured Noteholder Parties, as of the Implementation Date, subject to
the Petitioner making only customary post-completion filings (which condition is
for the sole benefit of the Senior Secured Noteholder Parties and may be waived
by the Senior Secured Noteholder Parties);
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th) the Issued Common Shares to be issued o the Senior Secured Noteholders and
the Affected Unsecured Creditors pursuant to this Plan shall have been offered,
and will be issued and sold, pursuant to exemptions from the prospectus and
registration requirements of applicable Canadian provincial securities laws and
the registration requirements of U.S, federal securities laws and shall not be
subject to any hold period or restrictions on resale under Canadian provincial
{provided that the conditions in subsection 2.6(3) of National Instrument 45-102
are satisfied) and U.S. federal securities laws (other than restrictions on resale
under U.S. federal securities taws for persons who are "aftiliates” of the Petitioner
at the Implementation Date or within 90 days prior to the Implementation Date);

(i) the Outstanding Common Shares shall be exempt from the registration

requirements under Section 12(g) of the U.S. Securities and Exchange Act of

1934, as amended, at the hnplementation Date {(which condition is for the sole

“benefit of the Senior Secured Noteholder Parties and may be waived by the Senior
Secured Noteholder Parties); and

() the Filing of a copy of the Sanction Order and all other required documents with
the Registrar pursuant to Section 292 of the BCBCA.

8.6 Waiver of Conditions

Each of the conditions set forth in Section 8.3 above (except those set forth in Sections
8.5¢e). (g) and (i), which may only be waived by the Senior Secured Noteholder Parties) may be
waived in whole or in part by the Petitioner, with the prior written approval of the Senior
Secured Noteholder Parties, without any other notice to parties in interest or the Court and
without a hearing, The failure to satisfy or waive any condition prior to the Implementation Date
may be asserted by the Petitioner regardiess of the circumstances giving rise to the failure of
such condition to be satistied (including any action or inaction by the Petitioner), The failure of
the Petitioner to exercise any of the foregoing rights shall not be deemed a waiver of any other
rights, and each such right shall be deemed an ongoing right that may be asserted at any time.

8.7  Moniter’s Certificates of Completion
The Monitor shall file with the Court the following certificates of completion:

(a)  Upon the satisfaction or waiver of each of the conditions precedent set out in
Section 8.5, the Monitor shall file with the Court a certificate that states that all
conditions precedent set out in this Plan have been satisfied (or, where applicable,
waived);

(b}  Upon the payment of all obligations secured by the CCAA Charges in accordance
with Section 3.1 or adequate altemnate arrangements satisfactory to the parties and
the Monitor in whose favour such charges operate, the Monitor shall file with the
Court a certificate confirming same; and

(cy  Upon the resolution of the last Disputed Claim in the CCAA Proceedings, the
Monitor shall file with the Court a certificate confirming same and, thereafter, any

i)




renzining disteibutions under this Plan will be made by the Disbursing Agent on

or betore the Final Distribution Date,

8.8 Conclusive Evidence

The filing of the Sanction Order with the Registrar will be conclusive evidence that the
Arrangement has become elfective.

3.9 Notices

Any notices or communication to be made or given hereunder to the Petitioner, the
Monitor and the Senior Secured Noteholder Parties shall be in writing and shall refer to this Plan
and may. subject as hereinafter provided. be made or given by telecopier or e-mail addressed to
the respective parties as follows:

{a)

(b)

(c)

if to the Petitioner:

Attention: President/Chief Executive Ofticer
Telecopier:  604.536.8411

with a copy to Fasken Martineau DuMoulin LLP
Adttention: Kibben Jackson

Telecopier:  604.,632.4786

E-mail: kjackson@fasken.com

if to the Monitor;

Attention; Peter Gibson
Telecopier:  604.691.3036
E-mail: pgibson@kpmg.ca

with a copy to Borden Ladner Gervais LLP
Attention: Magnus Verbrugge
Telecopier:  604,622.5898

E-mail: mverbrugge@blgcanada.com

if to the Senior Secured Noteholder Parties:

Attention:  Eric Colandrea
Telecopier:  212.751.0755

E-mail: eric.colandrea@highbridge.com
with a copy to Goodmans LLP

Attention: ~ Joseph Pasquarieito
Telecopier:  416.979.1234
E-mail: jpasquariello@goodmans.ca
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or to such other telecopier or e-mail as any party may from time to time notify the others in
accordance with this Section 8.9. All such notices and communications shall be deemed to have
been received, in the case of notice by telecopier or e-mail prior to 5:00 p.m. {local time) on a
Business Day, when received or if received after 5:00 p.m. (local time) on a Business Day or at
any timne on a non-Business Day, on the next following Business Day. The unintentional failure
by the Petitioner to give any notice contemplated hereunder to any particular Atfected Creditor
shall not invalidate this Plan or any action taken by any Person pursuant o this Plan.

Any notices or communications to be made or given hereunder by the Monitor or the
Petitioner to an Affected Creditor may be sent by telecopier, e-mail, ordinary mail, registered
mail, courier or telecopier transmission. An Affected Creditor shall be deemed to have received
any document sent pursuant to this Plan four (4) Business Days after the document is sent by
ordinary or registered mail and on the Business Day immediately following the day on which the
document is sent by courier, e-mail or telecopier transmission. Documents shall not be sent by
ordinary or registered mail Jduring a postal strike or work stoppage of general application,

Notices or communications may be mailed to an Affected Creditor as follows: (i) in the
case of the Senior Secured Noteholders, at the addresses set forth in a written notice to be
delivered to the Disbursing Agent and the Monitor prior to the Implementation Date; (ii) in the
case of all other Holders, at the addresses set forth in the Proofs of Claim filed by such Holders;
or (iii) to the address set forth in any written notice of address changes delivered to the
Disbursing Agent and the Monitor. '

8.10  Severability of Plan Provisions

If, prior to the Implementation Date, any term or provision of this Plan is held by the
Court to be invalid, void or unenforceable, the Court, at the request of the Petitioner, which
request shafl be made in consultation with the Monitor and the Senior Secured Noteholder
Parties, shall have the power to alter and interpret such term or provision to make it valid or
enforceable to the maximum extent practicable, consistent with the original purpose of the term
or provision held to be tnvaiid, void or unenforceable, and such term or provision shall then be
applicable as altered or interpreted. Notwithstanding any such holding, alteration or
interpretation, the remainder of the terms and provisions of this Plan shail remain in full force
and effect and shall in no way be affected, impaired or invalidated by such holding, alteration or
interpretation.

8.11 Non-consummation

If the Sanction Order is not issued, (i) this Plan shall be null and void in all respects, (ii)
any Claim or Restructuring Claim, any settlement, compromise or release embodied in this Plan
(including the fixing or limiting of any Claim or Restructuring Claim to a certain amount),
assumption or termination, repudiation of executory contracts or leases affected by this Plan, and
any document or agreement executed pursuant to this Plan shall be deemed null and void, and
(iti) nothing contained in this Plan, and no act taken in preparation for consummation of this
Plan, shall:

(a) constitute or be deemed to constitute a waiver or release of any Claims or
Restructuring Claims by or against the Petitioner or any other Person;
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th)  prejudice in any manner the rights of the Petitioner or any Person in any further
proceedings involving the Petitioner; or

(<) constitute an admission of any sort by the Petitioner or any other Person.

8.12 Governing Law

This Plan shall be governed by and construed in accordance with the laws of the Province
of British Columbia and the federal laws of Canada applicable therein. Any questions as to the
interpretation or application of this Plan and all proceedings taken in connection with this Plan
and its provisions shall be subject to the exclusive jurisdiction of the Court.

8.13  Successors and Assigns

This Plan shall be binding upon and shall enure to the benefit of the heirs, administrators,
executors, legal representatives, successors (including by merger, amalgamation, consolidation,
conversion or reorganization or following any winding-up, liquidation or dissolution) and
permitted assigns of any Person named or referred to in this Plan,




SCHEDULE A

Terms and Conditions of Class A Common Shares

The rights, privileges, restrictions and conditions attaching to the Class A Common Shares, as a
class, shall be as follows:

Voting

The holders of the Class A Common Shares shall be entitled to one vote for each Class A
Common Share held at all meetings of shareholders of the Petitioner, other than meetings at
which only the holders of another class or series of shares are entitled to vote separately as a
class or series,

Dividends

The holders of the Common Shares and the Class A Common Shares shall be entitled to receive
dividends, and the Petitioner shall pay dividends thereon, if, as and when declared by the
directors out of the moneys of the Petitioner properly applicable to the payment of dividends, in
such amount and in such form as the board of directors may from time to time determine,
provided that all dividends declared on the Common Shares and the Class A Common Shares
shall be declared and paid at the same time, and in equal amounts, share for share, without any
preference or priority of one class over the other,

Subdivision or Consolidation

No subdivision or consolidation of the Common Shares or the Class A Common Shares shall
occur unless, simultaneously, the shares of the other class are subdivided or consolidated in the
same manner, SO as to maintain and preserve the relative rights of the holders of the shares of
each of the said classes.

Dissalution

In the event of the dmnlutmn liquidation or winding-up of the Petitioner, whether voluntary or
involuatary, or any other distribution of assets of the Petitioner among its shareholders for the
purpose of winding up its affairs, the holders of the Common Shares shall be entitled to receive
the remaining property and assets of the Petitioner puri pussu with the holders of the Class A
Common Shares.

Conversion Right

The Class A Common Shares are convertible at any time, at the option of the holders, into
Common Shares on a share-for-share basis,
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Application by certain creditors opposed to a Plan of Compromise and Arrangement for leave to
appeal the sanctioning of that Plan. [n August 2007, a liquidity crisis threatened the Canadian mar-
ket in Asset Backed Commercial Paper (ABCP), The crisis was triggered by a loss of confidence



amongst investors stemming from the news of widespread defaults on US sub-prime mortgages, By
agreement amongst the major Canadian participants, the $32 billion Canadian market in third-party
ABCP was frozen on August 13, 2007, pending an attempt to resolve the crisis through a restruc-
turing of that market. The Pan-Canadian Investors Committee was formed and ultimately put for-
ward the creditor-initiated Plan of Compromise and Arrangement that formed the subject matter of
the proceedings. The Plan was sanctioned on June 5, 2008. The applicants raised an important point
regarding the permissible scope of restructuring under the Companies' Creditors Arrangement Act;
could the court sanction a Plan that called for creditors to provide relcases to third parties who were
themselves insolvent and not creditors of the debtor company? They also argued that if the answer
to that question was ycs, the application judge erred in holding that the Plan, with its particular re-
leases (which barred some claims even in fraud), was fair and reasonable and therefore in sanetion-
ing it under the CCAA.

HELD: Application for leave te appeal allowed and appeal dismissed. The appeal raised issues of
censiderable importance to restructuring proceedings under the CCAA Canada-wide. There were
serious and arguable grounds of appeal and the appeal would not unduly delay the progress of the
proceedings. In the circumstances, the criteria for granting leave to appeal were met. Respecting the
appeal, the CCAA permitted the inclusion of third party releases in a plan of compromise or ar-
rangement {o be sanctioned by the court where the releases were reasonably connected to the pro-
posed restructuring. The wording of the CCAA, construed in light of the purpose, objects and
scheme of the Act, supported the court's jurisdiction and authority to sanction the Plan proposed in
this case, including the contested third-party releases contained in it. The Plan was fair and reasona-
ble in all the circumstances.
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A, INTRODUCTION



1 In August 2007 a liquidity crisis suddenly threatened the Canadian market in Asset Backed
Commercial Paper ("ABCP"). The crisis was triggered by a loss of confidence amongst investors
stemming from the news of widespread defaults on U.S. sub-prime mortgages. The loss of confi-
dence placed the Canadian financial market at risk generally and was reflective of an economic vol-
atility worldwide.

2 By agreement amongst the major Canadian participants, the $32 billion Canadian market in
third-party ABCP was frozen on August 13, 2007 pending an attempt to resolve the crisis through a
restructuring of that market. The Pan-Canadian Investors Commitiee, chaired by Purdy Crawford,
C.C., Q.C., was formed and ultimately put forward the creditor-initiated Plan of Compromise and
Arrangement that forms the subject-matter of these proceedings. The Plan was sanctioned by Colin
L. Campbell J. on June 5, 2008,

3 Certain creditors who opposed the Plan seek leave to appeal and, if leave is granted, appeal
from that decision. They raise an important point regarding the permissible scope of a restructuring
under the Companies' Creditors Arrangement Act, R.S.C., 1985, ¢, C-36 as amended ("CCAA"): can
the court sanction a Plan that calls for creditors to provide releases to third parties who are them-
selves solvent and not creditors of the debtor company? They aiso argue that, if the answer to this
question is yes, the application judge erred in holding that this Pian, with its particular releascs
{which bar some claims e¢ven in fraud), was fair and reasonable and therefore in sanctioning it under
the CCAA,

Leave to Appeal

4 Because of the particular circumstances and urgency of these proceedings, the court agreed to
collapse an oral hearing for leave to appeal with the hearing of the appeal itself. At the outset of ar-
gument we encouraged counsel to combine their submissions on both matters.

5 The proposed appeal raises issues of considerable importance to restructuring proceedings
under the CCAA Canada-wide. There are serious and arguable grounds of appeal and -- given the
expedited time-table -- the appeal will not unduly delay the progress of the proceedings. 1 am satis-
fied that the criteria for granting leave to appeal in CCAA proceedings, set out in such cases as Re
Cineplex Odeon Corp. (2001), 24 C.B.R. (4th) 21 (Ont. C.A.), and Re Country Style Food Services
(2002), 158 0.A.C. 30, are met. I would grant leave to appeal.

Appeal
6 For the reasons that follow, however, [ would dismiss the appeal.
B. FACTS
The Partics

7 The appellants are holders of ABCP Notes who oppose the Plan. They do so principally on
the basis that it requires them to grant releases to third party financial institutions against whom
they say they have claims for relief arising out of their purchase of ABCP Notes. Amongst them are
an airline, a tour operator, a mining company, a wireless provider, a pharmaceuticals retailer, and
several holding companies and energy companies.

8 Each of the appellants has large sums invested in ABCP -- in some cases, hundreds of mil-
lions of dollars. Nonetheless, the collective holdings of the appellants -- slightly over $1 billion -

represent only a small fraction of the more than $32 billion of ABCP involved in the restructuring.



9 The lead respondent 1s the Pan-Canadian Investors Committee which was responsible for the
creation and negotiation of the Plan on behalf of the creditors, Other respondents include various
major international financial institutions, the five largest Canadian banks, several trust companies,
and some smaller holders of ABCP product. They participated in the market in a number of differ-
ent ways.

The ABCP Market

10 Assct Backed Commercial Paper is a sophisticated and hitherto well-accepted financial in-
strument. It is primarily a form of short-term investment -- usually 30 to 90 days -- typically with a
low interest yield only slightly better than that available through other short-term paper from a gov-
ernment or bank, [t is said to be "asset backed" because the cash that is used to purchase an ABCP
Note is converted into a portfolio of financial assets or other asset interests that in turn provide se-
curity for the repayment of the notes,

11 ABCP was often presented by those selling it as a safe investment, somewhat like a guaran-
teed investment certificate.

12 The Canadian market for ABCP is significant and administratively complex. As of August
2007, investors had placed over $116 billion in Canadian ABCP. Investors range from individual
pensioners to large institutional bodies. On the sclling and distribution end, numerous players are
involved, including chartered banks, investment houses and other financial institutions. Some of
these players participated in multiple ways. The Plan in this proceeding relates to approximately
$32 billion of non-bank sponsored ABCP the restructuring of which is considered essential to the
preservation of the Canadian ABCP market,

13 As T understand it, prior to August 2007 when it was frozen, the ABCP market worked as
follows.

14 Various corporations (the "Sponsors") would arrange for entities they control ("Conduits™)
to make ABCP Notes available to be sold to investors through "Dealers" (banks and other invest-
ment dealers). Typically, ABCP was issued by series and sometimes by classes within a series.

15 The cash from the purchase of the ABCP Notes was used to purchase assets which were
held by trustees of the Conduits ("Issuer Trustees") and which stood as security for repayment of the
notes, Financial institutions that sold or provided the Conduits with the assets that secured the
ABCP are known as "Asset Providers". To help ensure that investors would be able to redeem their
notes, "Liquidity Providers" agreed to provide funds that could be drawn upon to meet the demands
of maturing ABCP Notes in certain circumstances. Most Asset Providers were also Liquidity Pro-
viders. Many of these banks and financial institutions were also holders of ABCP Notes ("Note-
holders"). The Asset and Liquidity Providers held first charges on the assets,

16 When the market was working well, cash from the purchase of new ABCP Notes was also
used to pay off maturing ABCP Notes; alternatively, Noteholders simply rolled their maturing notes
over into new ones. As I will explain, however, there was a potential underlying predicament with
this scheme.

The Liquidity Crisis
17 The types of assets and asset interests acquired to "back" the ABCP Notes are varied and

complex. They were generally long-term assets such as residential mortgages, credit card receiva-
bles, auto loans, cash collateralized debt obligations and derivative investments such as credit de-



faunlt swaps. Their particular characteristics do not matter for the purpose of this appeal, but they
shared a common feature that proved to be the Achilles heel of the ABCP market: because of their
long-term nature there was an inherent timing mismatch between the cash they penerated and the
cash needed to repay maturing ABCP Notes,

18 When uncertaintly began to spread through the ABCP marketplace in the summer of 2007,
investors stopped buying the ABCP product and existing Noteholders ceased to roll over their ma-
turing notes, There was no cash to redeem those notes. Although calls were made on the Liquidity
Providers for payment, most of the Liquidity Providers declined to fund the redemption of the notes,
arguing that the conditions for liquidity funding had not been met in the circumstances, Hence the
"liquidity crisis" in the ABCP market.

19 The crisis was fuelled largely by a lack of transparency in the ABCP scheme. Investors
could not tell what assets were backing their notes - partly because the ABCP Notes were often
sold before or at the same time as the assets backing them were acquired; partly because of the
sheer complexity of certain of the underlying asscts; and partly because of assertions of confidenti-
ality by those involved with the assets, As fears arising from the spreading U.S. sub-prime mortgage
crisis mushroomed, investors became increasingly concerned that their ABCP Notes may be sup-
ported by those crumbling assets. For the reasons outlined above, however, they were unable to re-
deem their maturing ABCP Notcs.

The Montreal Protocol

20 The liquidity crisis could have triggered a wholesale liquidation of the assets, at depressed
prices. But it did not. During the week of August 13, 2007, the ABCP market in Canada froze -- the
result of a standstill arrangement oxchestrated on the heels of the crisis by numerous market partici-
pants, including Asset Providers, Liquidity Providers, Noteholders and other financial industry rep-
resentatives, Under the standstill agreement -- known as the Montréal Protocol - the parties com-
mitted to restructuring the ABCP market with a view, as much as possible, to preserving the value
of the assets and of the notes,

21 The work of implementing the restructuring fell to the Pan-Canadian Investors Committee,
an applicant in the proceeding and respondent in the appeal. The Committee is composed of 17 fi-
nancial and investment institutions, including chartered banks, credit unions, a pension board, a
Crown corporation, and a university board of governors. All 17 members are themselves Notchold-
ers; three of them also participated in the ABCP market in other capacities as well. Between them,
they hold about two thirds of the $32 billion of ABCP sought to be restructured in these proceed-
ngs.

22 Mr, Crawford was named the Committee's chair. He thus had a unique vantage point on the
work of the Committee and the restructuring process as a whole. His lengthy affidavit strongly in-
formed the application judge's understanding of the factual context, and our own. He was not
cross-examined and his evidence is unchallenged.

23 Beginning in September 2007, the Committee worked to craft a plan that would preserve the
value of the notes and assets, satisfy the various stakeholders to the extent possible, and restore con-
fidence in an important segment of the Canadian financial marketplace. In March 2008, it and the
other applicants sought CCAA protection for the ABCP debtors and the approval of a Plan that had
been pre-negotiated with some, but not all, of those affected by the misfortunes in the Canadian
ABCP market,



The Plan

a)  Plan Overview

24 Although the ABCP market involves many different players and kinds of assets, each with
their own challenges, the committee opted for a single plan. In Mr, Crawford's words, "all of the
ABCP suffers from common problems that are best addressed by a common solution.” The Plan the
Committee developed is highly complex and involves many parties. In its essence, the Plan would
convert the Noteholders' paper -- which has been frozen and therefore effectively worthless for
many months -- into new, long-term notes that would trade freely, but with a discounted face value,
The hope is that a strong secondary market for the notes will emerge in the long run.

25 The Plan aims to improve transparency by providing investors with detailed information
about the assets supporting their ABCP Notes. It also addresses the timing mismatch between the
notes and the assets by adjusting the maturity provisions and interest rates on the new notes. Fur-
ther, the Plan adjusts some of the underlying credit default swap contracts by increasing the thresh-
olds for default triggering events; in this way, the likelihood of a forced liquidation flowing from
the credit default swap holder's prior security is reduced and, in turn, the risk for ABCP investors is
decreased.

26 Under the Plan, the vast majority of the assets underlying ABCP would be pooled into two
master asset vehicles (MAVI and MAV2). The pooling is designed to increase the collateral availa-
ble and thus make the notes more secure.

27 The Plan does not apply to investors holding less than $1 million of notes, However, certain
Dealers have agreed to buy the ABCP of those of their customers holding less than the $1-million
threshold, and to extend financial assistance to these customers. Principal among these Dealers are
National Bank and Canaccord, two of the respondent financial institutions the appellants most ob-
ject to releasing. The application judge found that these developments appeared to be designed to
secure votes in favour of the Plan by various Noteholders, and were apparently successful in doing
so. If the Plan is approved, they also provide considerable relief to the many smal! investors who
find themselves unwittingly caught in the ABCP collapse.

b)  The Releases

28 This appeal focuses on one specific aspect of the Plan; the comprehensive series of releases
of third parties provided for in Article 10,

29 The Plan calls for the release of Canadian banks, Dealers, Noteholders, Asset Providers, Is-
suer Trustees, Liquidily Providers, and other market participants -- in Mr. Crawford's words, "virtu-
ally all participants in the Canadian ABCP market" -- from any liability associated with ABCP, with
the exception of certain narrow claims relating to fraud. For instance, under the Plan as approved,
creditors will have to give up their claims against the Dealers who sold them their ABCP Notes, in-
cluding challenges to the way the Dealers characterized the ABCP and provided (or did not provide)
information about the ABCP. The claims against the proposed defendants are mainly in tort: negli-
gence, misrepresentation, negligent misrepresentation, failure to act prudently as a dealer/advisor,
acting in conflict of interest, and in a few cases fraud or potential fraud. There are also alicgations
of breach of fiduciary duty and claims for other equitable relief.



30 The application judge found that, in general, the claims for damages include the face value
of the Notes, plus interest and additional penalties and damages.

31 The releases, in cffect, are part of a guid pro quo. Generally speaking, they are designed to
compensate various participants in the market for the contributions they would make to the restruc-
turing, Those contributions under the Plan include the requirements that:

a)  Asset Providers assume an increased risk in their credit default swap con-
tracts, disciose certain proprietary information in relation to the assets, and
provide below-cost financing for margin funding facilities that are de-
signed to make the notes more secure;

b)  Sponsors -- who in addition have cooperated with the Investors' Committee
throughout the process, including by sharing certain proprietary infor-
mation -- give up their existing contracts;

¢)  The Canadian banks provide below-cost financing for the margin funding
facility and,

d)  Other parties make other contributions under the Plan.

32 According to Mr, Crawford's affidavit, the releases are part of the Plan "becausc certain key
participants, whose participation is vital to the restructuring, have made comprehensive releases a
condition for their participation.”

The CCAA Proceedings to Date

33 On March 17, 2008 the applicants sought and obtained an Initial Order under the CCAA
staying any proceedings relating to the ABCP crisis and providing for a mecting of the Noteholders
to vote on the proposed Plan. The meeting was held on April 25th. The vote was overwhelmingly in
support of the Plan -- 96% of the Noteholders voted in favour, At the instance of certain Notehold-
crs, and as requested by the application judge (who has supervised the proceedings from the outset),
the Monitor broke down the voting results according to those Noteholders who had worked on or
with the Investors' Committee to develop the Plan and those Noteholders who had not.
Re-calculated on this basis the results remained firmly in favour of the proposed Plan -- 99% of
those connected with the development of the Plan voted positively, as did 80% of those Noteholders
who had not been involved in its formulation.

34 The vote thus provided the Plan with the "double majority" approval -- a majority of credi-
tors representing two-thirds in value of the claims -- required under s. 6 of the CCAA.

35 Following the successful vote, the applicants sought court approval of the Plan under s. 6.
Hearings were held on May 12 and 13. On May 16, the application judge issued a brief endorsement
in which he concluded that he did not have sufficient facts to decide whether all the releases pro-
posed in the Plan were authorized by the CCAA. While the application judge was prepared to ap-
prove the releases of negligence claims, he was not prepared at that point to sanction the relcase of
traud claims. Noting the urgency of the situation and the serious consequences that would result
from the Plan's failure, the application judge nevertheless directed the partics back to the bargaining
table to try to work out a ¢laims process for addressing legitimate claims of fraud.

36 The result of this renegotiation was a "fraud carve-out” -- an amendment to the Plan exclud-
ing certain fraud claims from the Plan's releases. The carve-out did not encompass all possible
claims of fraud, however. It was limited in three key respects. First, it applied only to claims against




ABCP Dealers. Secondly, it applied only to cases involving an express fraudulent misrepresentation
made with the intention to induce purchase and in circumstances where the person making the rep-
resentation knew it to be false. Thirdly, the carve-out limited available damages to the value of the
notes, minus any funds distributed as part of the Plan. The appellants argue vigorously that such a
limited release respecting fraud claims is unacceptable and should not have been sanctioned by the
application judge.

37 A second sanction hearing -- this time involving the amended Plan (with the fraud
carve-out) -- was held on June 3, 2008, Two days later, Campbell J. released his reasons for deci-
sion, approving and sanctioning the Plan on the basis both that he had jurisdiction to sanction a Plan
calling for third-party rcleases and that the Plan including the third-party releases in question here
was fair and reasonable.

38 The appellants attack both of these determinations.
C. LAW AND ANALYSIS

39 There are two principal questions for determination on this appeal:

1) Asamatter of law, may a CCAA plan contain a release of claims against
anyone other than the debtor company or its directors?

2)  Ifthe answer to that question is yes, did the application judge err in the ex-
creise of his discretion to sanction the Plan as fair and reasonable given the
nature of the releases called for under it?

(1) Legal Authority for the Releases

40 The standard of review on this first issue -- whether, as a matter of law, a CCAA plan may
contain third-party releases -- is correctness,

41 The appellants submit that a court has no jurisdiction or legal authority under the CCAA to
sanction a plan that imposes an obligation on creditors to give releases to third parties other than the
directors of the debtor company.' The requirement that objecting credifors release claims against
third parties is illegal, they contend, because:

a)  onaproper interpretation, the CCAA does not permit such releases;

b)  the court is not entitled to "fill in the gaps" in the CCAA or rely upon its
inherent jurisdiction to create such authority because to do so would be
contrary to the principle that Parliament did not intend to interferc with
private property rights or rights of action in the absence of clear statutory
language to that effect;

c)  thereleases constituic an unconstitutional confiscation of private property
that is within the exclusive domain of the provinces under s. 92 of the
Constitution Act, 1867,

d)  the releases are invalid under Quebec rules of public order; and because

e)  the prevailing jurisprudence supports these conclusions.

42 I would not give effect to any of these submissions.

Interpretation, "Gap Filling" and Inherent Jurisdiction




43 On a proper interpretation, in my view, the CCAA permits the inclusion of third party re-
leases in a plan of compromise or arrangement to be sanctioned by the court where those releases
are reasonably connected to the proposed restructuring. I am led to this conclusion by a combination
of (a) the open-ended, flexible character of the CCAA itself, (b) the broad nature of the term "com-
promise or arrangement” as used in the Act, and (c) the cxpress statutory effect of the "dou-
ble-majority" vote and court sanction which render the plan binding on all creditors, including those
unwilling {o accept certain portions of it, The first of these signals a flexible approach to the appli-
cation of the Act in new and evolving situations, an active judicial role in its application and inter-
pretation, and a liberal approach to that interpretation. The second provides the entrée to negotia-
tions between the parties affected in the restructuring and furnishes them with the ability to apply
the broad scope of their ingenuity in fashioning the proposal. The latter afford necessary protection
to unwilling creditors who may be deprived of certain of their civil and property rights as a result of
the proccss.

44 The CCAA is skeletal in nature. It does not contain a comprehensive code that lays out all
that is permitted or barred. Judges must thercfore play a role in fleshing out the details of the statu-
tory scheme. The scope of the Act and the powers of the court under it are not limitless. It is beyond
controversy, however, that the CCAA is remedial legislation to be liberally construed in accordance
with the modern purposive approach to statutory interpretation. ¥t is designed to be a flexible in-
strument and it is that very flexibility which gives the Act its efficacy: Canadian Red Cross Society
(Re) (1998), 5 C.B.R. (4th) 299 (Ont. Gen. Div.). As Farley J, noted in Re Dylex Ltd. (1995), 31
C.B.R. (3d) 106 at 111 (Ont, Gen. Div.), "[t]he history of CCAA law has been an evolution of judi-
cial interpretation.”

45 Much has been said, however, about the "evolution of judicial interpretation” and there is
some controversy over both the source and scope of that authority. Is the source of the court's au-
thority statutory, discemed solely through application of the principles of statutory interpretation,
for example? Or does it rest in the court's ability to "fill in the gaps" in legislation? Or in the court's
inherent jurisdiction?

46 These issues have recently been canvassed by the Honourable Georgina R. Jackson and Dr,
Janis Sarra in their publication "Selecting the Judicial Tool to get the Job Done: An Examination of
Statutory Interpretation, Discretionary Power and Inherent Jurisdiction in Insolvency Matters,™ and
there was considerable argument on these issues belore the application judge and before us, While 1
generally agree with the authors' suggestion that the courts should adopt a hierarchical approach in
their resort to these interpretive tools.-- statutory interpretation, gap-filling, discretion and inherent
jurisdiction -- it is not necessary in my view to go beyond the general principles of statutory inter-
pretation to reselve the issues on this appeal. Because I am satisfied that it is implicit in the lan-
guage of the CCAA itsclf that the court has authority to sanction plans incorporating third-party re-
lcases that are reasonably related to the proposed restructuring, there is no "gap-filling” to be done
and no need lo fall back on inherent jurisdiction. In this respect, 1 take a somewhat different ap-
proach than the application judge did.

47 The Supreme Court of Canada has affirmed generally -- and in the insolvency context par-
ticularly -- that remedial statutes are to be interpreted liberally and in accordance with Professor
Driedger's modern principle of statutory interpretation. Driedger advocated that "the words of an
Act are to be read in their entire context and in their grammatical and ordinary sense harmoniously
with the scheme of the Act, the object of the Act, and the intention of Parliament": Re Rizzo & Rizzo




Shoes Lid., [1998] 1 S.C.R. 27 at para. 21, quoting E.A. Driedger, Construction of Statutes, 2nd ed.
(Toronto: Butterworths, 1983); Bell Expressvu Ltd. Partnership v. R., [2002] 2 S.C.R. 559 at para.

20.

48 More broadly, [ believe that the proper approach to the judicial interpretation and applica-
tion of statutes -- particularly those like the CCAA that are skeletal in nature -- is succinctly and
accurately summarized by Jackson and Sarra in their recent article, supra, at p. 56:

The exercise of a statutory authority requires the statute to be construed. The
plain meaning or textualist approach has given way to a search for the object and
goals of the statute and the intentionalist approach. This latter approach makes
use of the purposive approach and the mischief rule, including its codification
under interpretation statutes that every enactment is deemed remedial, and is to
be given such fair, large and liberal construction and interpretation as best en-
sures the attainment of its objects. This latter approach advocates reading the
statute as a whole and being mindful of Driedger's "one principle", that the words
of the Act are to be read in their entire context, in their grammatlcdl and ordinary
sense harmoniously with the scheme of the Act, the object of the Act, and the in-
tention of Parliament. It is important that courts first interpret the statute before
them and exercise their authority pursuant to the statute, before reaching for other
tools in the judicial toolbox. Statutory interpretation using the principles articu-
lated above leaves room for gap-filling in the common law provinces and a con-
sideration of purpose in Québec as a manifestation of the judge's overall task of
statutory interpretation. Finally, the jurisprudence in relation to statutory inter-
pretation demonstrates the fluidity inherent in the judge's task in seeking the ob-
jects of the statute and the intention of the legislature.

49 I adopt these principles.

50 The remedial purpose of the CCAA -- as its title affirms -- is to facilitate compromises or
arrangements between an insolvent debtor company and its creditors. In Chef Ready Foods Ltd. v.
Hongkong Bank of Canada (1990), 4 CB.R. (3d) 311 at 318 (B.C.C.A. ) Gibbs J.A. summarized
very concisely the purpose, object and scheme of the Act;

Almost inevitably, liquidation destroyed the shareholders' investment, yielded
little by way of recovery to the creditors, and exacerbated the social evil of dev-
astating levels of unemployment. The government of the day sought, through the
C.C.A.A,, to create a regime whereby the principals of the company and the
creditors could be brought together under the supervision of the court to attempt
a reorganization or compromise or arrangement under which the company could
continue in business.

51 The CCAA was enacted in 1933 and was necessary -- as the then Secretary of State noted in
introducing the Bill on First Reading -- "because of the prevailing commercial and industrial de-
pression” and the need to alleviate the effects of business bankruptcies in that context; see the
statement of the Hon. C.H. Cahan, Secretary of State, House of Commons Debates (Hansard) (April
20, 1933) at 4091. One of the greatest effects of that Depression was what Gibbs J.A. described as
"the social evil of devastating levels of unemployment", Since then, courts have recognized that the




Act has a broader dimension than simply the direct relations between the debtor company and its
creditors and that this broader public dimension must be weighed in the balance together with the
interests of those most directly affected: see, for example, Zlan Corp. v. Comiskey (Trustee of)
(1990), 1 O.R. (3d) 289 (C.A.), per Doherty J.A. in dissent; Re Skydome Corp. (1998), 16 C.B.R.
(4thy 125 (Ont. Gen. Div.); Re Anvil Range Mining Corp. (1998), 3 C.B.R. (4th) 93 (Ont, Gen.
Div.).

52 In this respect, 1 agree with the following statement of Doherty J.A. in Elan, supra, at pp.
306-307:

... | TThe Act was designed to serve a "broad constituency of investors, creditors
and employees".” Because of that "broad constituency” the court must, when
considering applications brought under the Act, have regard not only to the indi-
viduals and organizations directly affected by the application, but also 1o the
wider public interest. |[Emphasis added.]

Apnplication of the Principles of Interpretation

53 An interpretation of the CCAA that recognizes its broader socio-economic purposes and ob-
jects is apt in this case. As the application judge pointed out, the restructuring underpins the finan-
cial viability of the Canadian ABCP market itself.

54 The appellants argue that the application judge erred in taking this approach and in treating
the Plan and the proceedings as an attempt to restructure a financial market (the ABCP market) ra-
ther than simply the affairs between the debtor corporations who caused the ABCP Notes to be is-
sued and their creditors. The Act is designed, they say, only to elfect reorganizations between a
corporate debtor and its ereditors and not to attempt to restructure entire marketplaces.

55 This perspective is flawed in at least two respects, however, in my opinion. First, it reflects a
view of the purpose and objects of the CCAA that is too narrow. Secondly, it overlooks the reality
of the ABCP marketplace and the context of the restructuring in question here. It may be true that,
in their capacity as ABCP Dealers, the releasce financial institutions are "third-parties" to the re-
structuring in the sense that they are not creditors of the debtor corporations. However, in their ca-
pacitics as Assef Providers and Liquidity Providers, they are not only creditors but they are prior
secured creditors to the Notcholders. Furthermore -- as the application judge found -- in these latter
capacities they are making significant contributions to the restructuring by "foregoing immediate
rights to assets and ... providing real and tangible input for the preservation and enhancement of the
Notes" (para. 76). In this context, therefore, the application judge's remark at para. 50 that the re-
structuring "involves the commitiment and participation of all parties” in the ABCP market makes
sense, as do his carlier comments at paras. 48-49:

Given the nature of the ABCP market and all of its participants, it is more appro-
priate to consider all Noteholders as claimants and the object of the Plan to re-
store liquidity to the assets being the Notes themselves. The restoration of the 1i-
quidity of the market necessitates the partictpation (including more tangible con-
tribution by many) of all Noteholders.



In these circumstances, if is unduly technical to classify the Issuer Trusiees as
debtors and the claims of the Noteholders as between themselves and others as
being those of third party creditors, although I recognize that the restructuring
structurc of the CCAA requires the corporations as the vehicles for restructuring,.
[Emphasis added. ]

56 The application judge did observe that "[tJhe insolvency is of the ABCP market itself, the
restructuring is that of the market tor such paper ..." (para. 50). He did so, however, to point out the
uniqueness of the Plan before him and its industry-wide significance and not to suggest that he need
have no regard to the provisions of the CCAA permitting a restructuring as between debtor and
creditors. His focus was on the effect of the restructuring, a perfectly permissible perspective, given
the broad purpose and objects of the Act. This is apparent from his later references. For cxample, in
balancing the arguments against approving releases that might include aspects of fraud, he re-
sponded that "what is at issuc is a liquidity crisis that affects the ABCP market in Canada" (para.
125). In addition, in his rcasoning on the fair-and-reasonable issue, he stated at para, 142: "Apart
from the Plan itself, there is a need to restore confidence in the finaucial system in Canada ang this
Plan is a legitimate use of the CCAA to accomplish that goal."

57 Lapree. [ see no error on the part of the application judge in approaching the fairness as-
scssment or the interpretation issue with these considerations in mind. They provide the context in
which the purpose, objects and scheme of the CCAA are to be considered.

The Statutory Wording

58 Keeping in mind the interpretive principles outlined above, I turn now to a consideration of
the provisions of the CCAA. Where in the words of the statute is the court clothed with authority to
approve a plan incorporating a requirement for third-party releases? As summarized earlier, the
answet to that question, in my view, is to be found in;

a)  the skeletal nature of the CCAA;

b)  Parliament's reliance upon the broad notions of "compromise" and "arrangement"
to establish the framework within which the parties may work to put forward a
restructuring plan; and in

¢} the creation of the statutory mechanism binding all creditors in classes to the
compromise or arrangement once it has surpassed the high "double majority"
voting threshold and obtained court sanction as "fair and reasonable”.

Therein lics the expression of Parliament's intention to permit the partics to negotiate and vote on,
and the court to sanction, third-party releases relating to a restructuring,.

59 Sections 4 and 6 of the CCAA state:

4, Where a compromise or an arrangement is proposed between a debtor company
and its unsecured creditors or any class of them, the court may, on the application
in a summary way of the company, of any such creditor or of the trustee in
bankruptcy or liquidator of the company, order a meeting of the creditors or class
of creditors, and, if the court so determines, of the shareholders of the company,
to be summoned in such manner as the court directs.




b. Where a majority in number representing two-thirds in value of the creditors, or
class of creditors, as the case may be, present and voting either in person or by
proxy at the meeting or meetings thereof respectively held pursuant to sections 4
and 5, or either of those sections, agree to any compromise or arrangement either
as proposed ot as altered or modified at the meeting or meetings, the compromise
or arrangement may be sanctioned by the court, and if so sanctioned is binding

{a} on all the creditors or the class of creditors, as the case may be, and on any
trustee for any such class of creditors, whether secured or unsecured, as the case
may be, and on the company; and

(b) in the case of a company that has made an authorized assignment or against
which a bankruptey order has been made under the Bankruptcy and Insolvency
Act or is in the course of being wound up under the Winding-up and Resiructur-
ing Act, on the trustee in bankruptey or liquidator and contributories of the com-

pany.
Compromise or Arrangement

69 White there may be little practical distinction between "compromise" and "arrangement" in
many respects, the two are not necessarily the same. "Arrangement” is broader than "compromise”
and would appear to include any scheme for reorganizing the affairs of the debtor: Houlden and
Morawelz, Bankruptcy and Insolvency Law of Canada, loose-leaf, 3rd ed., vol. 4 (Toronto; Thom-
son Carswell) at 10A-12.2, N para. 10. It has been said to be "a very wide and indefinite [word]"™:
Re Refund of Dues under Timber Regulations, [1935] A.C. 184 at 197 (P.C.), affirming S.C.C.
11933] S.C.R. 616. Sce also, Re Guardian Assur. Co., [1917] 1 Ch. 431 at 448, 450; Re T&N Lid
and Others (No. 3), [2007] 1 All E.R. 851 (Ch.).

61 The CCAA is a skeich, an outline, a supporting framework for the resolution of corporate
insolvencies in the public interest. Parliament wisely avoided attempting to anticipate the myriad of
business deals that could evolve from the fertile and creative minds of negotiators restructuring their
financial affairs. Tt left the shape and details of those deals to be worked out within the framework
of the comprehensive and flexible concepts of a "compromise” and "arrangement." I see no reason
why a release in favour of a third party, negotiated as part of a package between a debtor and credi-
for and reasonably relating to the proposed restructuring cannot fall within that framework.

62 A proposal under the Bankruptcy and Insolvency Act, R.S., 1985, ¢. B-3 (the "BIA") is a
contract: Employers' Liability Assurance Corp. Ltd. v. Ideal Petroleum (1959) Ltd. [1978] 1 S.C.R.
230 at 239, Society of Composers, Authors & Music Publishers of Canada v. Armitage (2000), 50
O.R. (3d) 688 at para. 17 (C.A.). In my view, a compromise or arrangement under the CCAA is di-
rectly analogous (o a proposal for these purposes, and therefore is to be treated as a contract be-
tween the debtor and its creditors, Consequently, parties arc entitled to put anything into such a plan
that could lawfully be incorporated into any contract. See Re Air Canada (2004), 2 C.B.R. (5th) 4 at
para. 6 (Ont. S.C.J.); Olympia & York Developments Litd. v. Royal Trust Co, (1993), 12 O.R. (3d)
500 at 518 (Gen. Div.),

63 There is nothing to prevent a debtor and a creditor from including in a contract between
them a term providing that the creditor release a third party. The term is binding as between the
debtor and creditor. In the CCAA context, therefore, a plan of compromise or arrangement may



propose that creditors agree to compromise claims against the debtor and to release third parties,
just as any debtor and creditor might agree to such a term in a contract between them. Once the
statutory mechanism regarding voter approval and court sanctioning has been complied with, the
plan -- including the provision for releases -- becomes binding on all ereditors (including the dis-
senting minority),

64 Re T&N Ltd, and Others, supra, s instructive in this regard. It is a rare example of a court
focussing on and examining the meaning and breadth of the term "arrangement”. T&N and its asso-
ciated companies were engaged in the manufacture, distribution and sale of asbestos-containing
products. They became the subject of many claims by former employees, who had been exposed to
asbestos dust in the course of their employment, and their dependents. The T&N companies applied
for protection under s. 425 of the UK. Companies Act 1983, a provision virtually identical to the
scheme of the CCAA -- including the concepts of compromise or arrangement.

65 T&N carried employers' liability insurance. However, the employers' liability insurers (the
"EL insurers") denied coverage, This issue was litigated and ultimately resolved through the estab-
lishment of a multi-million pound fund against which the employees and their dependants (the "EL
claimants™) would assert their claims. In return, T&N's former employees and dependants (the "EL
claimants") agreed to forego any further claims against the EL insurers, This settlement was incor-
porated into the plan of compromise and arrangement between the T&N companies and the EL
claimants that was voted on and put forward for court sanction.

66 Certain creditors argued that the court could not sanction the plan because it did not consti-
tute a "compromise or arrangement" between T&N and the EL claimants since it did not purport to
affect rights as between them but only the EL claimants’ rights against the TL insurers. The Court
rejected this argument. Richards J. adopted previous jurisprudence -- cited earlier in these reasons --
1o the effect that the word "arrangement” has a very broad meaning and that, while both a compro-
misc and an arrangement involve some "give and take", an arrangement need not involve a com-
promise or be confined to a case of dispute or difficuity (paras. 46-51). He referred to what would
be the equivalent of a solvent arrangement under Canadian corporate legislation as an example,® Fi-
nally, he pointed out that the compromised rights of the EL claimants against the EI. insurers were
not unconnected with the EL claimants' rights against the T&N compantes; the scheme of arrange-
nmient involving the EL insurers was "an integral part of a single proposal affecting all the parties”
(para. 52). He concluded his reasoning with these observations (para. 53):

In my judgment it is not a necessary element of an arrangement for the purposes
of s. 425 of the 1985 Act that it should alter the rights existing between the com-
pany and the creditors or members with whom it is made. No doubt in most cases
it will alter those rights. But, provided that the context and content of the scheme
are such as properly to constitute an arrangement between the company and the
members or creditors concerned, it will fall within s, 425. Tt is ... neither neces-
sary nor desirable to attempt a definition of arrangement. The legislature has not
done so. To insist on an alteration of rights, or a termination of rights as in the
case ol schemes to effect takeovers or mergers, is to impose a restriction which is
neither warranted by the statutory language nor justified by the courts' approach
over many years to give the term its widest meaning, Nor is an arrangement
necessarily ouiside the section, because its effect is to alter the rights of creditors



against another party or because such alteration could be achieved by a scheme
of arrangement with that party. |Emphasis added.]

67 I find Richard J.'s analysis helpful and persuasive. In effect, the claimants in 7&N were be-
ing asked to release their claims against the EL insurers in exchange for a call on the fund. Here, the
appellants are being required to release their claims against certain financial third parties in ex-
change for what is anticipated to be an improved position for all ABCP Noteholders, stemming
from the contributions the financial third parties are making to the ABCP restructuring. The situa-
tions are quite comparable,

The Binding Mechanism

68 Parliament's reliance on the expansive terms "compromise" or "arrangement" does not stand
alone, however. Effective insolvency restructurings would not be possible without a statutory
mechanism to bind an unwilling minority of creditors. Unanimity is frequently impossible in such
situations. But the minority must be protected too. Parliament's solution to this quandary was to
permit a wide range of proposals to be negotiated and put forward (the compromise or arrangement)
and to bind all creditors by class to the terms of the plan, but to do so only where the proposal can
gain the support of the requisite "double majority" of votes® and obtain the sanction of the court on
the basis that it is fair and reasonable, In this way, the scheme of the CCAA supports the intention
of Parliament to encourage a wide variety of solutions to corporate insolvencies without unjustifi-
ably overrtdingsthe rights of dissenting creditors.

The Required Nexus

69 In keeping with this scheme and purpose, I do not suggest that any and all releases between
creditors of the debtor company seeking to restructure and third parties may be made the subject of
a compromise or arrangement between the debtor and its creditors. Nor do I think the fact that the
releases may be "necessary” in the sense that the third parties or the debtor may refuse to proceed
without them, of itself, advances the argument in favour of finding jurisdiction (although it may
well be relevant in terms of the fairness and reasonableness analysis),

70 The release of the claim in question must be justified as part of the compromise or arrange-
ment between the debtor and its creditors, In short, there must be a reasonable connection between
the third party claim being compromised in the plan and the restructuring achieved by the plan to
warrant inciusion of the third party release in the plan. This nexus exists here, in my view.

71 In the course of his reasons, the application judge made the following findings, all of which
are amply supported on the record:

a)  The parties to be released arc necessary and essential to the restructuring of
the debtor;

b)  The claims to be released are rationally related to the purpose of the Plan
and necessary for it;

c) The Plan cannot succeed without the releases;

d)  The parties who are to have claims against them released are contributing
in a tangible and realistic way to the Plan, and

e)  The Plan will benefit not only the debtor companies but creditor Notehold-
ers generally.




72 Here, then -- as was the case in T&N -- there is a close connection between the claims being
released and the restructuring proposal. The tort claims arise out of the sale and distribution of the
ABCP Notes and their collapse in value, just as do the contractual claims of the creditors against the
debtor companies. The purpose of the restructuring is to stabilize and shore up the value of those
notes in the long run, The third parties being released are making separate contributions to enable
those results to materialize. Those contributions are identified earlier, at para. 31 of these reasons.
The application judge found that the claims being released are not independent of or unrelated to the
claims that the Noteholders have against the debtor companies; they are closely connected to the
value of the ABCP Notes and are requircd for the Plan to succeed. At paras. 76-77 he said:

[76] I do not consider that the Plan in this case involves a change in relationship
among creditors "that does not directly involve the Company.” Those who sup-
port the Plan and are to be released are "directly involved in the Company™ in the
sense that many are foregoing immediate rights to assets and are providing real
and tangible input for the preservation and enhancement of the Notes. It would
be unduly restrictive to suggest that the moving parties' claims against released
parties do not involve the Company, since the claims arc directly related to the
value of the Notes. The value of the Notes is in this case the value of the Com-

pany.

[77] This Plan, as it deals with releases, doesn't change the relationship of the
creditors apart from involving the Company and its Notes.
73 I am satisficd that the wording of the CCAA -- construed in light of the purpose, objects and
scheme of the Act and in accordance with the modern principles of statutory interpretation -- sup-
ports the court's jurisdiction and anthority to sanction the Plan proposed here, including the con-
lested third-party releases contained in it.

The Jurisprudence

74 Third party releases have become a frequent feature in Canadian restructurings since the de-
cision of the Alberta Court of Queen's Bench in Re Canadian Airlines Corp. (2000), 265 AR. 201,
leave to appeal refused by Resurgence Asset Management LLC v. Canadian Airiines Corp. (2000),
266 AR, 131 (C.A.), and [2001] S.C.C.A, No. 60, (2001) 293 A.R. 351 (S.C.C.). In Re Muscle
Tech Research and Development Inc. (2006}, 25 C.B.R (5th) 231 (Ont. S.C.1.) Justice Ground re-
marked (para. 8):

[1t] 18 not uncommon in CCAA proceedings, in the context of a plan of compro-
mise and arrangement, to compromise claims against the Applicants and other
partics against whom such claims or related claims are made.

75 We were referred to at least a dozen court-approved CCAA plans from across the country
that included broad third-party releases. With the exception of Re Canadian Airlines, however, the
refeases in those restructurings -- including Muscle Tech -- were not opposed. The appellants arguc
that those cases arc wrongly decided, because the court simply does not have the authority to ap-
prove such relcases.

76 In Re Canadian Airlines the relcascs in question were opposed, however, Paperny J. (as she
then was) concluded the court had jurisdiction to approve them and her decision is said to be the



well-spring of the trend towards third-party releases referred to above. Based on the foregoing
analysis, I agree with her conclusion although for reasons that differ from those cited by her,

77 Justice Paperny began her analysis of the release issue with the observation at para. 87 that
"[plrior to 1997, the CCAA did not provide for compromises of claims against anyone other than
the petitioning company." It will be apparent from the analysis in these reasons that I do not accept
that premise, notwithstanding the decision of the Quebec Court of Appeal in Michaud v. Steinberg,
of which her comment may have been reflective. Paperny J.'s reference to 1997 was a reference to
the amendments of that year adding s. 5.1 to the CCAA, which provides for limited releases in fa-
vour of directors, Given the limited scope of s. 5.1, Justice Paperny was thus faced with the argu-
ment -- dealt with later in these reasons -- that Parliament must not have intended to extend the au-
thority to approve third-party releases beyond the scope of this section. She chose to address this
contention by concluding that, although the amendments "[did] not authorize a release of claims
against third parties other than directors, [they did] not prohibit such releases either" (para. 92).

78 Respectfully, 1 would not adopt the interpretive principle that the CCAA permits releases
because it does not expressly prohibit them. Rather, as I explain in these reasons, 1 believe the
open-cnded CCAA permits third-party releases that are reasonably related to the restructuring at
issue because they are encompassed in the comprehensive terms "compromise” and "arrangement”
and because of the double-voting majority and court sanctioning statutory mechanism that makes
them binding on unwilling creditors,

79 The appellants rely on a number of authorities, which they submit support the proposition
that the CCAA may not be used to compromise claims as between anyone other than the debtor
company and its creditors. Principal amongst these are Michaud v. Steinberg, supra; NBD Bank,
Canada v. Dofasco Inc., (1999), 46 O.R. (3d) 514 (C.A.); Pacific Coastal Airlines Ltd, v. Air Can-
ada (2001), 19 B.LL.R. (3d) 286 (B.C.S.C.); and Re Stelco Inc. (2005), 78 OR. (3d) 241 (C.A.)
("Stelco I'"). 1 do not think these cases assist the appellants, however. With the exception of Stein-
berg, they do not involve third party claims that were reasonably connected to the restructuring, As
I shall explain, it is my opinion that Steinberg does not express a correct view of the law, and I de-
cline to follow it.

80 In Pacific Coastal Airlines, Tysoe J. made the following comment at para. 24:

| The purpose of the CCAA proceeding] is not to deal with disputes between a
creditor of a company and a third party, even if the company was also involved
in the subject matter of the dispute. While issues between the debtor company
and non-creditors are sometimes dealt with in CCAA proceedings, it is not a
proper use of a CCAA proceeding to determine disputes between parties other
than the debtor company.,

81 This statement must be understood in its context, however, Pacific Coastal Airlines had been
a regional carrier for Canadian Airlines prior to the CCAA reorganization of the latter in 2000, In
the action in question it was sceking to assert separate tort claims against Air Canada for contractual
interference and inducing breach of contract in relation to certain rights it had to the use of Canadi-
an's flight designator code prior to the CCAA proceeding. Air Canada sought to have the action
dismisscd on grounds of res judicata or issue estoppel because of the CCAA proceeding, Tysoe J.
rejected the argument.



82 The facts in Pacific Coastal are not analogous to the circumstances of this case, however.
There is no suggestion that a resolution of Pacific Coastal's separate tort claim against Air Canada
was in any way connected to the Canadian Airlines restructuring, even though Canadian -- at a con-
tractual level -- may have had some involvement with the particular dispute. Here, however, the
disputes that are the subject-matter of the impugned releases are not simply "disputes between par-
ties other than the debtor company”. They are closely connected to the disputes being resolved be-
tween the debtor companics and their creditors and to the restructuring itself,

83 Nor is the decision of this Court in the NBD Bank case dispositive. It arose out of the finan-
cial collapse of Algoma Steel, a wholly-owned subsidiary of Dofasco. The Bank had advanced
funds to Algoma allegedly on the strength of misrepresentations by Algoma's Vice-President, James
Melville. The plan of compromise and arrangement that was sanctioned by Farley J. in the Algoma
CCAA restructuring contained a clause releasing Algoma from all claims creditors "may have had
against Algoma or its directors, officers, employees and advisors." Mr, Melville was found liable
for negligent misrepresentation in a subsequent action by the Bank. On appeal, he argued that since
the Bank was batred from suing Algoma for misrepresentation by its officers, permitting it to pur-
sue the same cause of action against him personally would subvert the CCAA process -- in short, he
was personally protected by the CCAA release.

84 Rosenberg J.A., writing for this Court, rejected this argument. The appellants here rely par-
ticularly upon his following observations at paras. 53-54.

33 In my view, the appellant has not demonstrated that allowing the respondent
to pursue its claim against him would undermine or subvert the purposes of the
Act, As this court noted in Elarn Corp. v. Comiskey (19903, 1 O.R. (3d) 289 at
297, the CCAA is remedial legislation "intended to provide a structured environ-
ment for the negotiation of compromises between a debtor company and its cred-
itors for the benefit of both". It is a means of avoiding a liquidation that may
yield little for the creditors, especially unsecured creditors like the respondent,
and the debtor company sharcholders. However, the appellant has not shown that
allowing a creditor to continue an action against an officer for negligent misrep-
resentation would erode the effectiveness of the Act.

54 In fact, to refuse on policy grounds to impose liability on an officer of the
corporation for negligent misrepresentation would contradict the policy of Par-
ltament as demonstrated in recent amendments to the CCAA and the Bankrupicy
and Insolvency Act, R.S.C. 1985, ¢. B-3. Those Acts now contemplate that an ar-
rangement or proposal may include a term for compromise of certain types of
claims against directors of the company except claims that "are based on allega-
tions of misrepresentations made by directors”. L.W. Houlden and C.I1.
Morawetz, the editors of The 2000 Annotated Bankruptcy and Insolvency Act
(Toronto: Carswell, 1999) at p. 192 are of the view that the policy behind the
provision is to encourage directors of an insolvent corporation to remain in office
so that the affairs of the corporation can be reorganized. I can see no similar pol-
icy interest in barring an action against an officer of the company who, prior to
the insolvency, has misrepresented the financial affairs of the corporation to its
creditors. It may be necessary to permit the compromise of ¢laims against the



debtor corporation, otherwise it may not be possible to successfully reorganize
the corporation. The same considerations do not apply to individual officers. Ra-
ther, it would seem to me that it would be contrary to good policy to immunize
officers from the consequences of their negligent statements which might other-
wise be made in anticipation of being forgiven under a subsequent corporate
proposal or arrangement. [Footnote omitted, ]

85 Once again, this statement must be assessed in context. Whether Justice Farley had the au-
thority in the earlier Algoma CCAA proceedings to sanction a plan that included third party releases
was not under consideration at all. What the Court was determining in NBD Bank was whether the
release extended by its terms to protect a third party. In fact, on its face, it does not appear to do so.
Justice Rosenberg concluded only that not allowing Mr. Melville to rely upon the release did not
subvert the purpose of the CCAA. As the application judge here observed, "there is little factual
similarity in NBD to the facts now before the Court™ (para. 71). Contrary to the facts of this case, in
NBL) Bank the creditors had not agreed to grant a release to officers; they had not voted on such a
release and the court had not assessed the fairness and reasonableness of such a release as a term of
a complex arrangement involving significant contributions by the beneficiaries of the release -- as is
the situation here. Thus, NBD Bank is of little assistance in determining whether the court has au-
thority to sanction a plan that calls for third party releases.

86 The appellants also rely upon the decision of this Court in Stelco 1. There, the Court was
dealing with the scope of the CCAA in connection with a dispute over what were called the "Turn-
over Payments”, Under an inter-creditor agreement one group of creditors had subordinated their
rights to another group and agreed to hold in trust and "turn over" any proceeds received from Stel-
co until the senior group was paid in full, On a disputed classification motion, the Subordinated
Debt Holders argued that they should be in a separate class from the Senior Debt Holders, Farley J.
refused to make such an order in the court below, stating:

[Sections] 4, 5 and 6 [of the CCAA] talk of compromises or arrangements be-
tween a company and its credifors. There is no mention of this extending by stat-
ute to encompass a change of relationship among the creditors vis-a-vis the cred-
itors themselves and not directly involving the company. [Citations omitted; em-
phasis added. |

Sce Re Stelco Inc. (2005), 15 CB.R. (5th) 297 (Ont. S.C.J.) at para. 7,

87 This Court upheld that decision. The legal relationship between each group of creditors and
Stelco was the same, albeit there were inter-creditor differences, and creditors were to be classified
in accordance with their legal rights. In addition, the need for timely classification and voting deci-
sions in the CCAA process militated against enmeshing the classification process in the vagaries of
inter-corporate disputes. In short, the issues before the Court were quite different from those raised
on this appeal.

88 Indeed, the Stelco plan, as sanctioned, included third party releases (albeit uncontested
ones). This Court subsequently dealt with the same inter-creditor agreement on an appeal where the
Subordinated Debt Holders argued that the inter-creditor subordination provisions were beyond the
reach of the CCAA and therefore that they were entitled to a separate civil action to determine their
rights under the agreement: Re Stelco Inc., (2006), 21 C.B.R, (5th) 157 (Ont, C.A)) ("Stelco 1M,



The Court rejected that argument and held that where the creditors' rights amongst themselves were
sufficiently related to the debtor and its plan, they were properly brought within the scope of the
CCAA plan. The Court said (para. 11):

In [Stelco I] -- the classification casc -~ the court observed that it is not a proper
use of a CCAA proceeding to determine disputes between parties other than the
debtor company ... [Z{Jowever, the present case is not simply an inter-creditor
dispute that does not involve the deblor company; it is a dispute that is inextrica-
bly connected to the restructuring process. [Emphasis added.]

89 The approach I would take to the disposition of this appeal is consistent with that view. As 1
have noted, the third party releases here are very closely connected to the ABCP restructuring pro-
cess.

90 Some of the appellants - particularly those represented by Mr, Woods -- rely heavily upon
the decision of the Quebec Court of Appeal in Michaud v. Sieinberg, supra. They say that it is de-
terminative of the release issue. In Steinberg, the Court held that the CCAA, as worded at the time,
did not permit the release of dircctors of the debtor corporation and that third-party releases were
not within the purview of the Act. Deschamps I.A. (as she then was) said (paras. 42, 54 and 58 --
English translation):

[42] Even if one can understand the extreme pressure weighing on the creditors
and the respondent at the time of the sanctioning, a plan of arrangement is not the
appropriate forum to seltle disputes other than the ¢laims that are the subject of
the arrangement. In other words, one cannot, under the pretext of an absence of
formal directives in the Act, fransform an arrangement into a potpourti,

[54] The Act offers the respondent a way to arrive at a compromise with is cred-
itors. It does not go so far as to offer an umbrella to all the persons within its or-
bit by permitting them to shelter themselves from any recourse.

[58] The [CCAA] and the case law clearly do not permit extending the applica-
tion of an arrangement to persons other than the respondent and its creditors and,
consequently, the plan should not have been sanctioned as is [that is, including
the releases of the directors].

91 Justices Vallerand and Delisle, in separate judgments, agreed. Justice Vallerand summarized
his view of the consequences of extending the scope of the CCAA to third party releases in this
fashion (para. 7):

In short, the Act will have become the Companies' and Their Officers and Iim-
ployees Creditors Arrangement Act -- an awful mess -- and likely not attain its
purpose, which is to enable the company to survive in the face of izs creditors and
through their will, and not in the face of the creditors of its officers. This is why I



feel, just like my colleague, that such a clause is contrary to the Act's mode of
operation, contrary to its purposes and, for this reason, is to be banned.

92 Justice Delisle, on the other hand, appears to have rejected the releases because of their
broad nature -- they released directors from all claims, including those that were altogether unrelat-
ed to their corporate duties with the debtor company -- rather than because of a lack of authority to
sanction under the Act. Indeed, he seems to have recognized the wide range of circumstances that
could be included within the term "compromise or arrangement”, He is the only one who addressed
that term. At para. 90 he said:

The CCAA is drafted in general terms. It does not specify, among other things,
what must be understood by "compromise or arrangement”. However, it may be
inferred from the purpese of this [A]ct that these terms encompass all that should
enable the person who has recourse to it to fully dispose of his debts, both those
that exist on the date when he has recourse to the statute and those contingent on
the insolvency in which he finds himself ... [Emphasis added.]

93 The decision of the Court did not reflect a view that the terms of a compromise or arrange-
ment should "encompass all that should enable the person who has recourse to [the Act] to dispose
of his debts ... and those contingent on the insolvency in which he finds himself," however. On oc-
casion such an outlook might embrace third parties other than the debtor and its creditors in order to
make the arrangement work, Nor would it be surprising that, in such circumstances, the third parties
might seck the protection of releases, or that the debtor might do so on their behalf. Thus, the per-
spective adopted by the majority in Steinberg, in my view, is too narrow, having regard to the lan-
guage, purpose and objects of the CCAA and the intention of Parliament. They made no attempt to
consider and explain why a compromise or arrangement could not include third-party releases. In
addition, the decision appears to have been based, at least partly, on a rejection of the use of con-
tfract-law concepts in analysing the Act -- an approach inconsistent with the jurisprudence referred
to above.

94 Finally, the majority in Sreinberg seems to have proceeded on the basis that the CCAA can-
not interfere with civil or property rights under Quebec law. Mr. Woods advanced this argument
before this Court in his factum, but did not press it in oral argument, Indeed, he conceded that if the
Act encompasses the authority to sanction a plan containing third-party releases - as I have con-
cluded it does - the provisions of the CCAA, as valid federal insolvency legistation, are paramount
over provincial legislation. [ shall return to the constitutional issues raised by the appellants later in
these reasons.

95 Accordingly, to the extent Sreinberg stands for the proposition that the court does not have
authority under the CCAA to sanction a plan that incorporates third-party releases, I do not believe
it to be a correct statement of the law and 1 respectfully decline to follow it. The modern approach
to interpretation of the Act in accordance with its nature and purpose militates against a narrow in-
terpretation and towards one that facilitates and encourages compromises and arrangements, Had
the majority in Steinberg considered the broad nature of the terms "compromise” and "arrangement”
and the jurisprudence I have referred to above, they might well have come to a different conclusion.

The 1997 Amendmenis




96 Steinberg led to amendments to the CCAA, however. In 1997, s. 5.1 was added, dealing
specifically with releases pertaining to directors of the debtor company. It states:

(2)

(3)

4)

5.1 (1) A compromise or arrangement made in respect of a debtor company may
include in its terms provision for the compromise of claims against directors of
the company that arose before the commencement of proceedings under this Act
and that relate to the obligations of the company where the directors are by law
liable in their capacity as directors for the payment of such obligations.

Exception

A provision for the compromise of claims against directors may not include
claims that

(a) relate to contractual rights of one or more creditors; or

(b) are based on allegations of misrepresentations made by directors to creditors
or of wrongful or oppressive conduct by directors.

Powers of court

The court may declare that a claim against directors shall not be compromised if
it is satisfied that the compromise would not be fair and reasonable in the cir-
cumstances.

Resignation or removal of directors

Where all of the directors have resigned or have been removed by the sharehold-

ers without replacement, any person who manages or supervises the management
of the business and affairs of the debtor company shall be deemed to be a director
for the purposes of this section.

1997, ¢c. 12,5. 122,

97 Perhaps the appellants’ strongest argument is that these amendments confirm a prior lack of
authority in the court to sanction a plan including third party releases. If the power existed, why
would Parliament feel it necessary to add an amendment specifically permitting such releases (sub-
ject to the exceptions indicated) in favour of directors? Expressio unius est exclusio alterius, is the
Latin maxim sometimes relied on to articulate the principle of interpretation implied in that ques-
tion: to express or include one thing implies the cxclusion of the other,

98 The maxim is not helpful in these circumstances, however. The reality is that there may be
another explanation why Parliament acted as it did. As one commentator has noted:*

Far from being a rule, [the maxim expressio unius] is not even lexicographically

accurate, because it is simply not true, generally, that the mere express conferral

of a right or privilege in one kind of situation implies the denial of the equivalent
right or privilege in other kinds, Sometimes it does and sometimes its does not,



and whether it does or does not depends on the particular circumstances of con-
text. Without contextual support, therefore there is not even a mild presumption
here. Accordingly, the maxim is at best a description, after the fact, of what the
court has discovered from context.

99 As I have said, the 1997 amendments to the CCAA providing for releases in favour of di-
rectors of debtor companies in imited circumstances were a response to the decision of the Quebec
Court of Appeal in Steinberg. A similar amendment was made with respect to proposals in the BIA
at the same time. The rationale behind these amendments was to encourage directors of an insolvent
company to remain in office during a restructuring, rather than resign. The assumption was that by
remaining in office the directors would provide some stability while the affairs of the company were
being reorganized: see Houlden and Morawetz, vol. 1, supra, at 2-144, Es. 11 A; Le Royal Penfield
Inc. (Syndic de), [2003] R.J.Q. 2157 at paras. 44-46 (C.8.).

100 Parliament thus had a particular focus and a particular purpose in enacting the 1997
amendments to the CCAA and the BIA. While there is some merit in the appellants' argument on
this point, at the end of the day I do not accept that Parliament intended to signal by its enactment of
s. 5.1 that it was depriving the court of authority to sanction plans of compromise or arrangement in
all circumstances where they incorporate third party releases in favour of anyone other than the
dcebtor's directors. For the reasons articulated above, 1 am satisfied that the court does have the au-
thority to do so. Whether it sanctions the plan is a matter for the fairness hearing,

The Deprivation of Proprietary Rights

101 Mr. Shapray very effectively led the appellants' argument that legislation must not be con-
strued so as to interfere with or prejudice established contractual or proprietary rights - including
the right to bring an action -- in the absence of a clear indication of legislative intention to that ef-
fect: Halshury's Laws of England, 4th ed. reissue, vol. 44 (1) (London: Butterworths, 1995) at paras.
1438, 1464 and 1467, Driedger, 2nd ed., supra, at 183; Ruth Sullivan, Sullivan and Driedger on the
Construciion of Statutes, 4th ed., (Markham: Butterworths, 2002) at 399. I accept the importance of
this principle. For the reasons I have explained, however, 1 am satisfied that Parliament's intention
to clothe the court with authority to consider and sanction a plan that contains third party releases is
expressed with sufficient clarity in the "compromise or arrangement” language of the CCAA cou-
pled with the statutory voting and sanctioning mechanism making the provisions of the plan binding
on all creditors, This s not a situation of impermissible "gap-filling" in the case of legislation se-
verely affecting property rights; it is a question of finding meaning in the language of the Act itself.
I would therefore not give effect to the appellants' submissions in this regard.

The Division of Powers and Paramountey

102 Mr. Woods and Mr. Sternberg submit that extending the reach of the CCAA process to the
compromise of claims as between solvent creditors of the debtor company and solvent third parties
to the proceeding is constitutionally impermissible. They say that under the guise of the federal in-
solvency power pursuant to s. 91(21) of the Constitution Act, 1867, this approach would improperly
affect the rights of civil claimants to assert their causes of action, a provincial matter falling within
s. 92(13), and contravene the rules of public order pursuant to the Civil Code of Quebec.

103 I do not accept these submissions. It has long been established that the CCAA is valid fed-
eral legislation under the federal insolvency power: Reference re; Companies’ Creditors Arrange-
ment Act (Canada), [1934] S.C.R. 659. As the Supreme Court confirmed in that case (p. 661), citing




Viscount Cave L.C. in Royal Bank of Canada v. Larue [1928] A.C, 187, "the exclusive legislative
authority to deal with all matters within the domain of bankruptcy and insolvency is vested in Par-
liament."” Chief Justice Duff elaborated:

Matters normally constituting part of a bankruptcy scheme but not in their ¢s-
sence matters of bankruptey and insolvency may, of course, from another point
of view and in another aspect be dealt with by a provincial legislature; but, when
treated as matters pertaining to bankruptey and insolvency, they clearly fall
within the legislative authority of the Dominion.

104 That is exactly the case here. The power to sanction a plan of compromise or arrangement
that contains third-party releases of the type opposed by the appellants is embedded in the wording
of the CCAA. The fact that this may interfere with a claimant's right to pursue a civil action -~ nor-
mally a matter of provincial concern -- or trump Quebec rules of public order is constitutionally
immaterial. The CCAA is a valid exercise of {ederal power. Provided the matter in question falls
within the legisiation directly or as necessarily incidental to the exercise of that power, the CCAA
governs. To the extent that its provisions are inconsistent with provincial legislation, the federal
icgislation is paramount. Mr, Woods properly conceded this during argument,

Conclusion With Respect to Legal Authority

105 For all of the foregoing reasons, then, I conclude that the application judge had the juris-
diction and legal authority to sanction the Plan as put forward.

(2) The Plan is "Fair and Reasonable"

106 The second major attack on the application judge's decision is that he erred in finding that
the Plan is "fair and reasonable” and in sanctioning it on that basis. This attack is centred on the na-
ture of the third-party releases contemplated and, in particular, on the fact that they will permit the

release of some claims based in fraud.

107 Whether a plan of compromise or arrangement is fair and reasonable is a matter of mixed
fact and law, and one on which the application judge exercises a large measure of discretion. The
standard of review on this issue is therefore one of deference. In the absence of a demonstrable error
an appellate court will not interfere; see Re Ravelston Corp. Ltd. (2007), 31 C.B.R. (5th) 233 (Ont.
C.A).

108 I would not interfere with the application judge's decision in this regard. While the notion
of releases in favour of third parties -- including lcading Canadian financial institutions -- that ex-
tend to claims of fraud is distasteful, there is no legal impediment to the inclusion of a release for
claims based in fraud in a plan of compromise or arrangement. The application judge had been liv-
ing with and supervising the ABCP restructuring from its outset. He was intimately attuned to its
dynamics. In the end he concluded that the benetits of the Plan to the creditors as a whole, and to
the deblor companies, outweighed the negative aspects of compelling the unwilling appellants to
execute the releases as finally put forward.

109 The application judge was concerned about the inclusion of fraud in the contemplated re-
leases and at the May hearing adjourned the final disposition of the sanctioning hearing in an effort
to encourage the partics to negotiate a resolution. The result was the "fraud carve-out" referred to
carlier in these reasons.



110 The appellants argue that the fraud carve-out is inadequate because of its narrow scope. It
(i) applies only to ABCP Dealers, (ii) limits the type of damages that may be claimed (no punitive
damages, for example), (iil) defines "fraud" narrowly, excluding many rights that would be protect-
ed by common law, equity and the Quebec concept of public order, and (iv) limits claims to repre-
sentations made directly to Noteholders. The appellants submit it is contrary to public policy to
sanction a plan containing such a limited restriction on the type of fraud claims that may be pursued
against the third parties.

111 The law does not condone fraud. It is the most serious kind of civil claim. There is there-
fore some force to the appellants' submission. On the other hand, as noted, there is no legal imped-
iment to granting the release of an antecedent claim in fraud, provided the claim is in the contem-
plation of the parties to the release at the time it is given: Fotinis Restaurant Corp. v. White Spot
Lrd. (1998), 38 B.IL.R. (2d) 251 at paras. 9 and 18 (B.C.S.C.). There may be disputes about the
scope or extent of what is released, but parties are entitled to settle allegations of fraud in civil pro-
ceedings -- the claims here all being untested allegations of fraud -- and to include releases of such
claims as part of that settlement,

112 The application judge was alive to the merits of the appellants' submissions. He was satis-
fied in the end, however, that the nced "to avoid the potential cascade of litigation that ... would re-
sult if & broader 'carve out' were to be allowed" (para. 113) outweighed the negative aspects of ap-
proving releases with the narrower carve-out provision. Implementation of the Plan, in his view,
would work to the overall greater benetit of the Noteholders as a whole. 1 can find no error in prin-
ciple in the exercise of his discretion in arriving at this decision, [t was his call to make.

113 At para. 71 above | recited a number of tactual findings the application judge made in con-
cluding that approval of the Plan was within his jurisdiction under the CCAA and that it was fair
and reasonable, For convenience, I reiterate them here -- with two additional findings -- because
they provide an important foundation for his analysis concerning the fairness and reasonableness of
the Plan, The application judge found that:

a)  The parties to be released are necessary and essential to the restructuring of
the debtor;

b)  The claims to be released are rationally related to the purposc of the Plan
and necessary for it;

¢)  The Plan cannot succeed without the releases;

d)  The parties who are to have claims against them released are contributing
in a ltangible and realistic way to the Plan;

e)  The Plan will benefit not only the debtor companies but creditor Notehold-
ers generally;

) The voting creditors who have approved the Plan did so with knowledge of
the nature and effect of the releases; and that,

g)  The releases are fair and reasonable and not overly broad or offensive to
public policy.

114 These findings are all supported on the record. Contrary to the submission of some of the
appellants, they do not constitute a new and hitherto untried "test” for the sanctioning of a plan un-
der the CCAA. They simply represent findings of fact and inferences on the part of the application
judge that underpin his conclusions on jurisdiction and fairess.




115 The appellants all contend that the obligation to release the third parties from claims in
fraud, tort, breach of fiduciary duty, ete. is confiscatory and amounts o a requirement that they -- as
individual creditors -- make the equivalent of a greater financial contribution fo the Plan. In his usu-
al lively fashion, Mr, Sternberg asked us the same rhetorical question he posed to the application
judge. As he put if, how could the court countenance the compromise of what in the furture might
turn out to be fraud perpetrated at the highest levels of Canadian and foreign banks? Several appel-
lants complain that the proposed Plan is unfair to them because they will make very litile additional
recovery if the Plan goes forward, but will be required to forfeit a cause of action against third-party
financial institutions that may yield them significant recovery. Others protest that they are being
treated unequally because they are ineligible for relief programs that Liquidity Providers such as
Canaccord have made available to other smaller investors.

116 All of these arguments are persuasive to varying degrees when considered in isolation. The
application judge did not have that luxury, however. He was required to consider the circumstances
of the restructuring as a whole, including the reality that many of the financial institutions were not
only acling as Dealers or brokers of the ABCP Notes (with the impugned releases relating to the
financial institutions in these capacities, for the most part) but also as Asset and Liquidity Providers
(with the financial institutions making significant contributions to the restructuring in these capaci-
ties).

117 In insolvency restructuring proceedings almost everyone loses something. To the extent
that creditors are required to compromise their claims, it can always be proclaimed that their rights
are being unfairly confiscated and that they are being called upon to make the equivalent of a fur-
ther {inancial contribution to the compromise or arrangement, Judges have observed on a number of
occasions that CCAA proceedings involve "a balancing of prejudices," inasmuch as everyone is
adversely affected in some fashion.

118 Here, the debtor corporations being restructured represent the issuers of the more than $32
billion in non-bank sponsored ABCP Notes, The proposed compromise and arrangement affects that
entire segment of the ABCP market and the financial markets as a whole. In that respect, the appli-
cation judge was correct in adverting to the importance of the restructuring to the resolution of the
ABCP liquidity crisis and to the need to restore confidence in the financial system in Canada. He
was required to consider and balance the interests of all Noteholders, not just the interests of the
appellants, whose notes represent only about 3% of that total. That is what he did.

119 The application judge noted at para. 126 that the Plan represented "a reasonable balance
between benetit to all Noteholders and enhanced recovery for those who can make out specific
claims in fraud" within the fraud carve-out provisions of the releases. He also recognized at para.
134 that:

No Plan of this size and complexity could be expected to satisfy all affected by it.
The size of the majority who have approved it is testament to its overall fairness,
No plan to address a crisis of this magnitude can work perfect equity among all
stakeholders.

120 In my view we ought not to interfere with his decision that the Plan is fair and reasonable
in all the circumstances.

D. DISPOSITION




121 For the foregoing reasons, I would grant leave to appeal from the decision of Justice
Campbell, but dismiss the appeal.

R.A. BLAIR J A,
J.I. LASKIN FLA.:-  agree.
E.A. CRONK J.A.:-- ] agree.
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12y Jeffrey S. Leon for CIBC Mellon Trust Company, Computershare Trust
Company of Canada and BNY Trust Company of Canada, as Indenture
Trustees,

13)  Usman Sheikh for Coventree Capital Inc.

14)  Allan Sternberg and Sam R. Sasso for Brookfield Asset Management and
Partners Ltd. and Hy Bloom Inc. and Cardacian Mortgage Services Inc,

15)  Neil C. Saxe for Dominion Bond Rating Service.

16) James A. Woods, Sebastien Richemont and Marie-Anne Paquette for Air
Transat AT, Inc., Transat Tours Canada Inc., The Jean Coutu Group (PJC)
Inc., Aéroports de Montréal, Aéroports de Montréal Capital Inc., Pomer-
leau Ontario Inc,, Pomerleau Inc., Labopharm Inc., Agence Métropolitaine
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Canada Inc., Tecsys Inc., New Gold Inc. and Jazz Air LP,

17)  Scott A. Turner for Webtech Wireless Inc., Wynn Capital Corporation Inc.,
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Resources Ltd., and Standard Energy Ltd.
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cp/e/In/qllkxl/qllkb/glltl/qlrxg/qlhes/qleas/glhes/qlhes

I Section 5.1 of the CCAA specifically authorizes the granting of releases to directors in cer-
tain circumstances,

2 Justice Georgina R. Jackson and Dr. Janis P. Sarra, "Selecting the Judicial Tool to get the
Job Done: An lixamination of Statutory Interpretation, Discretionary Power and Inherent Ju-
risdiction in Insolvency Matters" in Sarra, ed., Annual Review of Insolvency Law, 2007
(Vancouver; Thomson Carswell, 2007).

3 Citing Gibbs J.A. in Chef Ready Foods, supra, at pp. 319-320,

4 The Legislative Debates at the time the CCAA was introduced in Parliament in April 1933
make it clear that the CCAA is patterned after the predecessor provisions of s, 425 of the
Companies Act 1985 (U.K.): see House of Commons Debates (Hansard), supra.

5 See Canada Business Corporations Act, R.S.C. 1985, ¢. C-44, s. 192; Ontaric Business
Corporations Act, R.8.0. 1990, ¢. B.16, 5, 182,

6 A majority in number representing {wo-thirds in value of the creditors (s. 6).



7 Steinberg was originally reported in French: {1993] R.J.Q. 1684 (C.A.). All paragraph ref-
erences to Steinberg in this judgment are from the unofficial English translation available at
1993 CarswellQue 2055.

8 Reed Dickerson, The Interpretation and Application of Statutes (1975) at pp. 234-235, cited
in Bryan A. Garner, ed., Black's Law Dictionary, 8th ed. {West Group, St. Paul, Minn., 2004)
at 621.
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Limited and Thyssenkrupp Budd Canada, Inc., Applicants
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Bankruptcy and insolvency law -- Proposals -~ Court approval or rejection -- Protection of credi-
fors' interests -- Motion by Kitchener Frame and Thyssenkrupp Budd Canada for an order sanc-
tioning an amended consolidated proposal allowed -- Kitchener and Thyssenkrupp were inactive
entities with no operating assets and no material liguid assets -- The motion was unopposed and the
consolidated proposal was unanimously supported by the affected creditors — The release con-
tained in the consolidated proposal benefited the credirors generally -- Furthermore, the alternative
was bankrupicy, a scenario which would significantly erode recoveries for the unsecured creditors
- Bankrupicy and Insolvency Act, 5s. 59(2), 62(3).

Motion by Kitchener Frame and Thyssenkrupp Budd Canada for an order sanctioning an amended
consolidated proposal. Kitchener and Thyssenkrupp were inactive entities with no operating assets
and no material liquid assets. Although affiliates of Thyssenkrupp had been providing funding for
pension and non-pension post-employment benefit obligations to former employees, the status quo
was unsustainable, The motion was unopposed and the consolidated proposal was unanimously



supported by the affected creditors, Kitchener and Thyssenkrupp took the position that the request-
ed relief was reasonable and that it benetited the general body of creditors,

HELD: Motion allowed. The release contained in the consolidated proposal was approved as full
and adequate disclosure of the release and its effect had been provided. The release benefited the
creditors generally and the alternative was bankrupicy, a scenario which would significantly erode
recoveries for the unsecured creditors. It was therefore appropriate to grant the sanction order,
Statutes, Regulations and Rules Cited:

Bankruptey and Insolvency Act, R.S.C, 1985, ¢, B-3, 5. 50(14), 5. 54(2)(d), s. 59(2), 5. 62(3), s.
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ENDORSEMENT

1 G.B. MORAWETZ J.:-- At the conclusion of this unopposed motion, the requested relief
was granted. Counsel indicated that it would be helpful if the court could provide reasons in due
course, spectfically on the issuc of a third-party release in the context of a proposal under Part 11 of
the Bankrupitcy and Insolvency Act ("BI4").

2 Kitchener Frame Limited ("KFL") and Thyssenkrupp Budd Canada Inc. ("Budd Canada"),
and together with KFL, (the "Applicants"), brought this motion for an order (the "Sanction Order")
to sanction the amended consolidated proposal involving the Applicants dated August 31, 2011 (the
"Consolidated Proposal") pursuant to the provisions of the B4, Relief was also sought authorizing
the Applicants and Ernst & Young Inc., in its capacity as proposal trustee of each of the Applicants
(the "Proposal Trustee") to take all steps necessary to implement the Consolidated Proposal in ac-
cordance with its terms,

3 The Applicants submit that the requested relief is reasonable, that it benefits the general body
of the Applicants' creditors and meets all other statutory requirements. Further, the Applicants sub-
mit that the court should also consider that the voting affected creditors (the "Affected Creditors")



unanimously supported the Consolidated Proposal. As such, the Applicants submit that they have
met the test as set out in s. 59(2) of the B[4 with respect to approval of the Consolidated Proposal,

4 The motion of the Applicants was supported by the Proposal Trustee. The Proposal Trustee
filed its report recommending approval of the Consolidated Proposal and indicated that the Consol-
idated Proposal was in the best interests of the Affected Creditors.

5 KFL and Budd Canada are inactive entities with no operating assets and no material liquid
assets (other than the Escrow Funds). They do have significant and mounting obligations including
pension and other non-pension post-employment benefit ("OPER") obligations to the Applicants'
former employees and certain former employees of Budcan Holdings Inc. or the surviving spouses
of such former employees or others who may be entitled to ¢laim through such persons in the B4
proceedings, including the OPER creditors.

6 The background facts with respect to this motion are fully set out in the affidavit of Mr. Wil-
liam E, Aziz, sworn on September 13, 2011,

7 Affiliates of Budd Canada have provided up to date funding to Budd Canada to ¢nable Budd
Canada to fund, on behalf of KFL., such pension and OPEB obligations, However, given that KIFL
and Budd Canada have no active operations, the sfafus guo is unsustainable,

8 The Applicants have acknowledged that they are insolvent and, in connection with the B/4
proposal, proceedings were commenced on July 4, 2011.

9 On July 7, 2011, Wilton-Siegel J. granted Procedural Consolidation Orders in respect of KFL
and Budd Canada which authorized the procedural consolidation of the Applicants and permitted
them to file a single consolidated proposal to their creditors.

10 The Orders of Wilton-Siegel J. also appointed separate representative counsel to represent
the interests of the Union and Non-Union OPEB creditors and further authorized the Applicants to
continue making payments to Blue Cross in respect of the OPEB Claims during the B4 proposal
proceedings.

11 On August 2, 2011, an order was granted extending the time to file a proposal to August 19,
2011,

12 The parties proceeded to negotiate the terms of the Consolidated Proposal, which mectings
involved the Applicants, the Proposal Trustee, senior members of the CAW, Union Representative
Counsel and Non-Union Representative Counsel.

13 An agreement in principle was reached which essentially provided for the monetization and
compromise of the OPEB claims of the OPERB creditors resulting in a one-time, lump-sum payment
to each OPEB creditor term upon implementation of the Consolidated Proposal, The Consolidated
Proposal also provides that the Applicants and their affiliates wil! forego any recoveries on account
of their secured and unsecured inter-company claims, which total approximately $120 million. A
condition precedent was the payment of sufficient funds to the Pension Fund Trustee such that when
such funds are combined with the value of the assets held in the Pension Plans, the Pension Fund
Trustee will be able to fully annuitize the Applicants' pension obligations and pay the commuted
values to those creditors with pension claims who so elected so as to provide for the satisfaction of
the Applicants' pension obligations in full,



14 On August 19, 2011, the Applicants filed the Consolidated Proposal. Subsequent amend-
ments were made on August 31, 2011 in advance of the creditors' meeting to reflect certain amend-
ments to the proposal.

15 The creditors’ meeting was held on September I, 2011 and, at the meeting, the Consolidated
Proposal, as amended, was accepted by the required majority of creditors. Over 99.9% in number
and over 99.8% in dollar value of the Affected Creditors' Class voted 1o accept the Consolidated
Proposal. The Proposal Trustee noted that all creditors voted in favour of the Conselidated Pro-
posal, with the exception of one creditor, Canada Revenue Agency (with 0.1% of the number of
votes representing 0.2% of the value of the vote) who attended the meeting but abstained from vot-
ing. Theretfore, the Consolidated Proposal was unanimously approved by the Affected Creditors.
The Applicants thus satisfied the required "double majority" voting threshold required by the BI4.

16 The issue on the motion was whether the court should sanction the Consolidated Proposal,
including the substantive consolidation and releases contained therein.

17 Pursuant to s. 54(2)(d) of the BI4, a proposal is deemed to be accepted by the creditors if it
has achieved the requisite "double majority" voting threshold at a duly constituted meeting of cred-
itors.

18 The B4 requires the proposal trustee to apply to court to sanction the proposal. At such
hearing, s. 59(2) of the BJA requires that the court refuse to approve the proposal where its terms are
not reasonable or not calculated to benefit the general body of creditors.

19 In order to satisfy s. 59(2} test, the courts have held that the following three-pronged test
must be satislied:

(a)  the proposal is reasonable;
(b)  the proposal is calculated to benefit the general body of creditors; and
(¢) the proposal is made in good faith,

See Mayer (Re) (1994), 25 CBR (3d) 113; Steeves (Re), 25 CBR (4th) 317; Magnus One Energy
Corp, (Re), 53 CBR (5th) 243,

20 The first two factors are set out in s. 59(2) of the BI4 while the last factor has been implied
by the court as an exercise of its equitable jurisdiction. The courts have generally taken into account
the interests of the debtor, the interests of the creditors and the interests of the public at large in the
integrity of the bankruptey system. See Farrell (Re) 2003, 40 C.B.R. (4th) 53,

21 The courts have also accorded substantial deference to the majority vote of creditors at a
meeting of creditors; see Lofchik, Re [1998] O.J. No. 332 (Ont. Bktcy). Similarly, the courts have
also accorded deference to the recommendation of the proposal trustee. See Magnus One, supra.

22 With respect to the first branch of the test for sanctioning a proposal, the debtor must satisfy
the court that the proposal is reasonable. The court is authorized to only approve proposals which
are reasonable and calculated to benefit the general body of creditors. The court should also consid-
er the payment terms of the proposal and whether the distributions provided for are adequate to
meet the requirements of commercial morality and maintaining the integrity of the bankruptcy sys-
tem. For a discussion on this point, see Lofchik, supra, and Farrell, supra.



23 In this case, the Applicants submit that, if the Consolidated Proposal is sanctioned, they
would be in a position to satisty all other conditions precedent 1o closing on or prior to the date of
the proposal ("Proposal Implementation Date"),

24 With respect to the treatment of the Collective Bargaining Agreements, the Applicants and
the CAW brought a joint application before the Ontario Labour Relations Board ("OLRB") on an
expedited basis seeking the OLRB's consent to an early termination of the Collective Bargaining
Agreements. Further, the CAW has agreed to abandon its collective bargaining rights in connection
with the Collective Bargaining Agreements.

25 With respect to the terms and conditions of a Senior Secured Loan Agreement between
Budd Canada and TK Finance dated as of December 22, 2010, TK Finance provided a secured
creditor facility to the Applicants to fund certain working capital requirements before and during the
Bl4 proposal proceedings. As a result of the approval of the Consolidated Proposal at the meeting
of creditors, TK Finance agreed to provide additional credit facilities to Budd Canada such that the
Applicants would be in a position to pay all amounts required to be paid by or on behalf of the Ap-
plicants in connection with the Consolidated Proposal.

26 On the issue as to whether creditors will receive greater recovery under the Consolidated
Proposal than they would receive in the bankruptcy, it is noted that creditors with Pension Claims
are unaftected by the Consolidated Proposal. The Consolidated Proposal provides for the satisfac-
tion of Pension Claims in full as a condition precedent to implementation.

27 With respect to Affected Creditors, the Applicants submit that they will receive far greater
recovery from distributions under the Consolidated Proposal than the Affected Creditors would re-
ceive in the event of the bankruptcies of the Applicants. (See Sanction Affidavit of Mr. Aziz at para.
61.)

28 The Proposal Trustee has stated that the Consolidated Proposal is advantageous to creditors
for the reasons outlined in its Report and, in particular:

(a)  the recoveries to creditors with claims in respect of OPEBs are considera-
bly greater under the Amended Proposal than in a bankruptcy;

(b)  payments under the Amended Proposal are expected in a timely manner
shortly after the implementation of the Amended Proposal;

(¢)  the timing and quantum of distributions pursuant to the Amended Proposal
arc certain while distributions under a bankruptey are dependent on the re-
sults of litigation, which cannot be predicted with certainty; and

{(d)  the Pension Plans (as described in the Proposal Trustee's Report) will be
fully funded with funds from the Pension Escrow (as described in the Pro-
posal Trustee's Report) and, if necessary, additional funding from an affili-
ate of the Companies if the funds in the Pension Escrow are not sufficient.
In a bankruptcy, the Pension Plans may not be fully funded.

29 The Applicants take the position that the Consolidated Proposal meets the requirements of
commercial morality and maintains the integrity of the bankruptcy system, in light of the superior
coverage to be afforded to the Applicants' creditors under the Consolidated Proposal than in the
event of bankruptcy.



30 The Applicants also submit that substantive consolidation inherent in the proposal will not
prejudice any of the Affected Creditors and is appropriate in the circumstances. Although not ex-
pressly conternplated under the BIA, the Applicants submit that the court may look to its incidental,
ancillary and auxiliary jurisdiction under s. 183 of the B/4 and its equitable jurisdiction to grant an
order for substantive consolidation. Sec Ashley v. Marlow Group Private Portfolio Management
Inc. (2006) 22 CBR (5th) 126 (Ont. S.C.J.) (Commercial List). In deciding whether to grant sub-
stantive consolidation, courts have held that it should not be done at the expense of, or possible
prejudice of, any particular creditor, See Ashley, supra. However, counsel submits that this court
should take into account practical business considerations in applying the Bi4. Sec A & F Baillar-
geon Express Inc. (Trustee of) (Re) (1993), 27 CBR (3d) 36.

31 In this case, the Applicants submit that substantive consolidation inherent in the Consoli-
dated Proposal is appropriate in the circumstances due to, among other things, the intertwined na-
ture of the Applicants' assets and liabilities. Each Applicant had substantially the same creditor base
and known liabilities (other than certain Excluded Claims). In addition, KF1., had no cash or cash
equivalents and the Applicants are each dependant on the Escrow Funds and borrowings under the
Restated Senior Secured Loan Agreement to fund the same underlying pension and OPEB obliga-
tions and costs relating to the Proposal Proceedings,

32 The Applicants submit that creditors in neither estate will be materially prejudiced by sub-
stantive consolidation and based on the fact that no creditor objected to the substantial consolida-
tion, counsel submits the Consolidated Proposal ought to be approved.

33 With respect to whether the Consolidated Proposal is calculated to benefit the general body
of creditors, TK Finance would be entitled to priority distributions out of the estate in a bankruptcy
scenario. However, the Applicants and their affiliates have agreed to forego recoveries under the
Consolidated Proposal on account of their secured and unsecured inter-company claims in the
amount of approximately $120 million, thus enhancing the level of recovery for the Affected Cred-
itors, virtually all of whom are OPEB creditors. It is also noted that TK Finance will be contributing
over $35 million to fund the Consolidated Proposal.

34 On this basis, the Applicants submit that the Consolidated Proposal is calculated to benefit
the general body of creditors.

35 With respect to the requirement of the proposal being made in good faith, the debtor must
satisty the court that it has provided full disclosure to its creditors of its assets and encumbrances
against such assets,

36 In this case, the Applicants and the Proposal 'I'rustee have involved the creditors pursuant to
the Representative Counsel Order, and through negotiations with the Union Representative Counsel
and Non-Union Representative Counsel.

37 There is also evidence that the Applicants have widely disseminated information regarding
their BI4 proposal proceedings through the media and through postings on the Proposal Trustee's
website, Information packages have also prepared by the Proposal Trustee for the creditors.

38 I'inally, the Proposal Trustee has noted that the Applicants' conduet, both prior to and sub-

sequent to the commencement of the B/4 proposal proceedings, is not subject to censure in any re-
spect and that the Applicants' have acted in good faith.



39 There is also evidence that the Consolidated Proposal continues requisite statutory terms,
The Consolidated Proposal provides for the payment of preferred claims under s. 136(1) of the BIA.

40 Scction 7.1 of the Consolidated Proposal contains a broad release in favour of the Appli-
cants and in favour of certain third partics (the "Release"). In particular, the Release benefits the
Proposal Trustee, Martinrea, the CAW, Union Representative Counsel, Non-Union Representative
Counsel, Blue Cross, the Escrow Agent, the present and former shareholders and affiliates of the
Applicants (including Thyssenkrupp USA, Inc. ("TK USA"), TK Finance, Thyssenkrupp Canada
Inc. ("FK Canada") and Thyssenkrupp Budd Company), as well as their subsidiaries, directors, of-
ficers, members, partners, employees, auditors, financial advisors, legal counsel and agents of any
of these parties and any person liable jointly or derivatively through any or all of the beneficiaries of
the of the release (referred to individually as a "Released Party™).

41 The Release covers all Affected Claims, Pension Claims and Escrow Fund Claims existing
on or prior to the later of the Proposal Implementation Date and the date on which actions are taken
to implement the Consolidated Proposal.

42 The Release provides that all such claims are released and waived (other than the right to
enforce the Applicants’ or Proposal Trustee's obligations under the Consolidated Proposal) to the
fuli extent permitted by applicable law. However, nothing in the Consolidated Proposal releases or
discharges any Released Party for any criminal or other wilful misconduct or any present or former
directors of the Applicants with respect to any matters set out in 5. 50(14) of the B/4. Unaffected
Claims are specifically carved out of the Release.

43 The Applicants submit that the Release is both permissible under the B4 and appropriately
granted in the context of the BI4 proposal proceedings. Further, counsel submits, to the extent that
the Release benefits third parties other than the Applicants, the Release is not prohibited by the BIA
and it satisfics the criteria that has been established in granting third-party releases under the Com-
panies' Creditors Arrangement Act ("CCAA"). Moreover, counsel submits that the scope of the Re-
lease is no broader than necessary to give effect to the purpose of the Consolidated Proposal and the
contributions made by the third parties to the success of the Consolidated Proposal.

44 No creditors or stakeholders objected to the scope of the Release which was fully disclosed
in the negotiations, including the fact that the inclusion of the third-party releases was required to be
part of the Consolidated Proposal. Counsel advises that the scope of the Release was referred to in
the materials sent by the Proposal Trustee to the Affected Creditors prior to the meeting, specifical-
ly discussed at the meeting and adopted by the unanimous vote of the voting Affected Creditors.

45 Counsel also submits that there is no provision in the B/A that clearly and expressly pre-
ciudes the Applicants from including the Release in the Consolidated Proposal as long as the court
is satisfied that the Consolidated Proposal is reasonable and for the general benefit of creditors,

46 In this respect, it seems to me, that the governing statutes should not be technically or strin-
gently interpreted in the insolvency context but, rather, should be interpreted in a manner that is
flexible rather than technical and literal, in order to deal with the numerous situations and variations
which arise from time to time. Further, taking a technical approach to the interpretation of the B/4
would defeat the purpose of the legislation. See NTW Management Group (Re) (1994), 29 C.B.R.
(3d) 139; Olympia & York Developments Lid. (Re) (1995), 34 C.B.R. (3d) 93, Ohympia & York De-
velopments Lid. (Re) (1997), 45 C.B.R. (3d) 85.



47 Moreover, the statutes which deal with the same subject matter are to be interpreted with the
presumption of harmony, coherence and consistency. See NAV Canada ¢. Wilmington Trust Co.,
2006 SCC 24. This principle militates in favour of adopting an interpretation of the B/4 that is har-
monjous, to the greatest extent possible, with the interpretation that has been given to the CCAA.

48 Counsel points out that historically, some case law has taken the position that s. 62(3) of the
BI4 precludes a proposal from containing a release that benefits third parties. Counsel submits that
this result is not supported by a plain meaning of s. 62(3) and its interaction with other key sections
in the BI4.

49 Subsection 62(3) of the B/A reads as follows:

(3)  The acceptance of a proposal by a creditor does not release any person who
would not be released under this Act by the discharge of the debtor.,

50 Counsel submits that there are two possible interpretations of this subsection:

(a) It prohibits third party releases - in other words, the phrase "does not re-
lease any person” is interpreted to mean "cannot release any person"; or

(b)  Itsimply states that acceptance of a proposal does not automatically re-
lease any party other than the debtor - in other words, the phrase "does not
release any person” s interpreted to mean "does not release any person
without more"; it is protective not prohibitive.

51 Fagree with counsel's submission that the latter interpretation of s. 62(3) of the Bi4 con-
forms with the grammatical and ordinary sense of the words used. If Parliament had intended that
only the debtor could be released, s. 62(3) would have been drafted more simply to say exactly that.

52 Counsel further submits that the narrow interpretation would be a stringent and inflexible
interpretation of the B/4, contrary to accepted wisdom that the B4 should be interpreted in a flexi-
ble, purposive manner,

53 The B4 proposal provisions are designed to offer debtors an opportunity to carry out a go-
ing concern or value maximizing restructuring in order to avoid a bankruptcy and related liquidation
and that these purposes justify taking a broad, flexible and purposive approach to the interpretation
of the relevant provisions, This interpretation is supported by Ted Leroy Trucking Ltd. (Re), 2010
SCC 60,

54 Further, T agree with counsel's submissions that a more flexible purposive interpretation is in
keeping with modern statutory principles and the need to give purposive interpretation to insolvency
legislation must start from the proposition that there is no express prohibition in the B/4 against in-
cluding third-party releases in a proposal, At most, there are certain limited constraints on the scope
of such releases, such asin s, 179 of the BIA4, and the provision dealing specifically with the release
of directors.

S5 In the absence of an express prohibition against including third-party releases in a proposal,
counsel submits that it must be presumed that such releases are permitted (subject to compliance
with any limited express restrictions, such as in the case of a release of directors). By extension,
counsel submits that the court is entitled to approve a proposal containing a third-party release if the
court is able to satisfy itself that the proposal (including the third-party release) is reasonable and



for the general benefit for creditors such that all creditors (including the minority who did not vote
in favour of the proposal} can be required to forego their claims against parties other than the debt-
ors.

56 The Applicants also submit that s. 62(3) of the B/4 can only be properly understood when
read together with other key sections of the Bi4, particularly s, 179 which concerns the effect of an
order of discharge:

179. An order of discharge does not release a person who at the time of the bankrupt-
cy was a partner or co-trustee with the bankrupt or was jointly bound or had
made a joint contract with the bankrupt, or a person who was surety or in the na-
ture of a surety for the bankrupt.

57 The order of discharge of a bankrupt has the effect of releasing the bankrupt from all claims
provable in bankruptcy (section 178(2) BIA). In the abscnce of s. 179, this release could result in the
automatic release at law of certain types of claims that are identified in s. 179, For example, under
guarantee faw, the discharge of the principal debt results in the automatic discharge of a guarantor.
Similarly, counsel points out the settlement or satisfaction of a debt by one joint obligor generally
results in the automatic release of both joint obligors. Section 179 therefore serves the limited pur-
pose of altering the result that would incur at law, indicating that the rule that the B/4 generally is
that there is no automatic release of third-party guarantors of co-obligors when a bankrupt is dis-
charged.

58 Counsel submits that 5. 62(3), which confirms that s. 179 applies to a proposal, was clearly
intended to fulfil a very limited role - namely, to confirm that there is no automatic release of the
specific types of co-obligors identified in s. 179 when a proposal is approved by the creditors and
by the court. Counsel submits that it does not go further and preclude the creditors and the court
from approving a proposal which contains the third-party release of the types of co-obligors set out
ins. 179. I am in agreement with these submissions.

59 Specific considerations also apply when releasing directors of a debtor company, The BI4
contains specific limitations on the permissible scope of such releases as set out in s. 50(14). For
this reason, there is a specific section in the B/4 proposal provisions outlining the principles gov-
erning such a release. However, counsel argues, the presence of the provisions outlining the cir-
cumstances in which a proposal can contain a release of claims against the debtor's directors does
not give rise to an inference that the directors are the only third parties that can be released ina
proposal. Rather, the inference is that there are considerations applicable to a release or compromise
of claims apainst directors that do not apply generally to other third parties. Hence, it is necessary to
deal with this particular type of compromisc and release expressly.

60 [ am also in agreement with the alternative submissions made by counsel in this area to the
effect that if's. 62(3) of the Bi4 operates as a prohibition it refers only to those limitations that are
expressly identified in the B/4, such as in s. 179 of the B/4 and the specific limitations on the scope
of rcicases that can benefit directors of the debtor.

61 Counsel submits that the Applicants' position regarding the proper interpretation of s. 62(3)
of the B14 and its place in the scheme of the BIA is consistent with the generally accepted principle
that a proposal under the B/4 is a contract. See Meicalfe & Mansfield Alternative Investments 11
Corp. (Ltd.), 2008 ONCA 587; Employers' Liability Assurance Corp. v. Ideal Peiroleum (1953)



Lid., [1978] 1 S.C.R. 230; and Society of Composeurs, Authors & Music Publishers of Canada v.
Armitage (2000), 20 C.B.R. (4th) 160 (C.A.). Consequently, counsel submits that parties are entitled
to put anything into a proposal that could lawfully be incorporated into any contract (see 4ir Cana-
da (Re) (2004), 2 C.B.R. (5th) 4) and that given that the prescribed majority creditors have the stat-
utory right under the B/4 to bind a minority, however, this principle is subject to any limitations that
are contained in the express wording of the BI4.

62 On this point, it seems to me, that any provision of the 814 which purports to limit the abil-
ity of the debtor to contract with its creditors should be clear and explicit. To hold otherwise would
result in severely limiting the debtor's ability to contract with its creditors, thereby the decreasing
the likelihood that a viable proposal could be reached. This would manifestly defeat the purpose of
the proposal provisions of the B4,

63 The Applicants further submit that creditors' interests - including the interests of the minori-
ty creditors who do not vote in favour of a proposal containing a third-party release - are sufficiently
protected by the overriding ability of a court to refuse to approve a proposal with an overly broad
third-party release, or where the release results in the proposal failing to demonstrate that it is for
the benefit of the general body of creditors. The Applicants submit that the application of the
Metcalfe criteria to the release is a mechanism whereby this court can assure itself that these pre-
conditions to approve the Consolidated Proposal contained in the Release have been satisfied.

64 The Applicants acknowledge that there are several cases in which courts have held that a
BiA proposal that includes a third-party release cannot be approved by the court but submits that
these cases are based on a mistaken premise, are readily distinguishable and do not reflect the mod-
ern approdach to Canadian insolvency law. Turther, they submit that none of these cases are binding
on this court and should not be followed.

65 In Kern Agencies Ltd. (No. 2) (Re) (1931), 13 CBR 11, the court refused to approve a pro-
posal that contained a release of the debtor's directors, officers and employees. Counsel points out
that the court's refusal was based on a provision of the predecessor to the B4 which specifically
provided that a proposal could only be binding on creditors (as far as relates to any debts due to
‘them from the debtor). The current B/4 does not contain equivalent general language. This case is
clearly distinguishable,

66 In Mister C's Ltd. (Re), (1995) 32 C.B.R. (3d) 242, the court refused fo approve a proposal
that had received creditor approval. The court cited numerous bases for its concluston that the pro-
posal was not reasonable or calculated to benefit the general body of creditors, one of which was the
release of the principals of the debtor company. The scope of the release was only one of the issues
with the proposal, which had additional significant issues (procedural irregularities, favourable
terms for insiders, and inequitable treatment of creditors generally). I agree with counsel to the Ap-
plicants that this case can be distinguished.

67 Re Cosmic Adventures Halifax Inc. (1999) 13 C.B.R. (4th) 22 relies on Kern and further-
more the Applicants submit that the discussion of third-party releases is technically obirer because
the proposal was amended on consent.

68 The fourth case is C.F.G. Construction Inc. (Re), [2010] J.Q. no 12249, 2010 CarswellQue
10226 where the Quebec Superior Court refused to approve a proposal containing a release of two
sureties of the debtor. The case was decided on alternate grounds - either that the B4 did not permit
arelease of sureties, or in any event, the release could not be justified on the facts. I agree with the



Applicants that this case is distinguishable. The case deals with the release of sureties and does not
stand for any broader proposition.

69 In general, the Applicants' submission on this issue is that the court should apply the deci-
sion of the Court of Appeal for Ontario in Metcalfe, together with the binding principle set out by
the Supreme Court in Ted Leroy Trucking, dictating a more liberal approach to the permissibility of
third-party releases in B/4 proposals than is taken by the Quebec court in C ¥ .G. Construction Inc. t
agree.

70 The object of proposals under the B/4 is to permit the debtor to restructure its business and,
where possible, avoid the social and economic costs of liquidating its assets, which is precisely the
same purpose as the CCAA4. Although there are some differences between the two regimes and the

BI4 can generally be characterized as more "rules based", the thrust of the case law and the legisla-
tive reform has been towards harmonizing aspects of insolvency law common to the two statutory

schemes to the extent possible, encouraging reorganization over liquidation. See Ted Leroy Lruck-
ing.

71 Recent case Jaw has indicated that, in appropriate circumstances, third-party releases can be
included in a plan of compromise and arrangement that is approved under the CCA4, See Metcalfe.
The C'CAA does not contain any express provisions permitting such third-party releases apart from

certain limitations that apply to the compromise of claims against directors of the debtor company.

Sec CCAA s. 5.1 and Allen-Vanguard Corporation (Re), 2011 ONSC 733.

72 Counsel submits that although the mechanisms for dealing with the release of sureties and
similar claimants are somewhat different in the 874 and CCAA, the differences are not of such sig-
nificance that the presence of s. 62(3) of the B/4 should be viewed as dictating a different approach
to third-party reicases generally from the approach that applies under the CCAA, 1 agree with this
submission,

73 | also accept that if's. 62(3) of the B4 is interpreted as a prohibition against including the
third-party release in the 814 proposal, the BI4 and the CCAA would be in clear disharmony on this
point. An interpretation of the BI4 which leads to a result that is different from the CCAA should
only be adopted pursuant to clear statutory language which, in my view, is not present in the BiA,

74 The most recent and persuasive example of the application of such a harmonious approach
to the interpretation of the B4 and the CCAA can be found in Ted Leroy Trucking.

75 At issue in Ted Leroy Trucking was how to resolve an apparcnt conflict between the deemed
trust provisions of the Excise Tax Act and the provisions of the CCAA4. The language of the Excise
Tax Act created a deemed trust over GST amounts collected by the debtor that was stated to apply
"despite any other Act of Parliament”. The CCAA stated that the deemed trust for GST did not apply
under the CCAA, unless the funds otherwise specified the criteria for a "true” trust. The court was
required to determine which federal provision should prevail.

76 By contrast, the same issue did not arise under the B4, due to the language in the Excise
Tux Act specifically indicating that the continued cxistence of the deemed trust depended on the
terms of the B/4. The BIA contained a similar provision to the CCA4 indicating that the deemed
trust for GST amounts would no longer apply in a B4 proceeding.

77 Deschamps J., on behalf of six other members of the court, with Fish J. concurring and
Abclla J. dissenting, held that the proper interpretation of the statutes was that the CCAA provision



should prevail, the deemed trust under the Excise Tax Act would cease to existin a CCAA proceed-
ing. In resolving the conflict between the Excise Tax Act and the CCAA4, Deschamps J. noted the
strange asymmetry which would arise if the B/4 and CCA4A4 were not in harmony on this issue:

Moreover, a strange asymmetry would arise if the interpretation giving the £74
priority over the CCAA urged by the Crown is adopted here: the Crown would
retain priority over GST claims during CCAA4 proceedings but not in bankruptey,
As courts have reflected, this can only encourage statute shopping by secured
creditors in cases such as this one where the debtor's assets cannot satisfy both
the secured creditors' and the Crown's claims (Gauntlet, at para. 21). If creditors'
claims were better protected by liquidation under the B4, creditors’ incentives
would lie overwhelmingly with avoiding proceedings under the CCAA and not
risking a failed reorganization. Giving a key player in any insolvency such
skewed incentives against reorganizing under the CCAA can only undermine that
statute's remedial objectives and risk inviting the very social ills that it was en-
acted to avert,

78 It seems to me that these principles indicate that the court should generally strive, where the
language of both statutes can support it, to give both statutes a harmonious interpretation to avoid
the ills that can arise from "statute-shopping". These considerations, counsel submits, militate
against adopting a strained reading of s. 62(3) of the B4 as a prohibition against third-party releases
in a BI4 proposal. I agree. In my opinion, there is no principled basis on which the analysis and
treatment of a third-party release in a BI4 proposal proceeding should differ from a CCAA pro-
ceeding,

79 The Applicants submit that it logically follows that the court is entitled to approve the Con-
solidated Proposal, including the Release, on the basis that it is reasonable and calculated 1o benefit
the general body of creditors. Further, in keeping with the principles of harmonious interpretation of
the B/A4 and the CCAA, the court should satisty itself that the Metcalfe criteria, which apply to the
approval of a third-party release under the CCAA, has been satisfied in relation to the Release.

80 In Metcalfe, the Court of Appeal for Ontario held that the requirements that must be satisfied
to justify a third-party rclease are:

{a)  the parties to be reicased are necessary and essential to the restructuring of
the debtor;

{b) the claims to be released are rationally related to the purpose of the Plan
(Proposal) and necessary for it;

{c) the Plan (Proposal) cannot succeed without the releases;

(d) the parties who arc to have claims against them released are contributing in
a tangible and realistic way to the Plan (Proposal); and

(e)  the Plan (Proposal) will benefit not only the debtor companies but creditors

generally,
81 These requirements have also been referenced in Canwest Global Communications Corp.
(Rej, 70 C.B.R. (5th) 1 and Angiotech Pharmaceuticals Inc. (Re) 76 C.B.R. (5th) 210,
82 No single requirement listed above is determinative and the analysis must take into account

the facts particular to each claim.



83 The Applicants submit that the Release satisfies each of the Mercalfe criteria. Firstly, coun-
sel submits that following the closing of the Asset Purchase Agreement in 2006, Budd Canada had
no operating assets or income and relied on inter-company advances to fund the pension and OPEB
requirements to be made by Budd Canada on behalf of KFL pursuant to the Asset Purchase Agree-
ment. Such funded amounts total approximately $112.7 million in pension payments and $24.6 mil-
lion in OPEB payments between the closing of the Asset Purchase Agreement and the Filing Date,
In addition, TK Finance has been providing Budd Canada and KFIL. with the necessary funding to
pay the professional and other costs associated with the B/4 Proposal Proceedings and will continue
to fund such amounts through the Proposal Implementation Date. Moreover, TK Canada and TK
Finance have agreed to forego recoveries under the Consolidated Proposal on account of their ex-
isting secured and unsecured inter-company loans in the amount of approximately $120 million.

84 Counsel submits that the releases provided in respect of the Applicants' affiliates are the
quid pro quo for the sacrifices made by such affiliates to significantly enlarge recoveries for the un-
secured creditors of the Applicants, particularly the OPEB creditors and reflects that the affiliates
have provided over $135 million over the last five years in respect of the pension and OPEB
amounts and additional availability of approximately $49 million to allow the Applicants to dis-
charge their obligations to their former employees and retirees. Without the Releases, counsel sub-
mits, the Applicants’ affiliates would have little or no incentive to contribute funds to the Consoli-
dated Proposal and to waive their own rights against the Applicants.

85 The Release in favour of Martinrea is fully discussed at paragraphs 121-127 of the factum.
The Applicants submit that the third-party refeases set out in the Consolidated Proposal are clearly
rationally related, necessary and essential to the Consolidated Proposal and are not overly broad.

86 Having reviewed the submissions in detail, I am in agreement that the Released Parties are
contributing in a tangible and realistic way to the Consolidated Proposal,

87 1 am also satisfied that without the Applicants' commitment to include the Release in the
Consolidated Proposal to protect the Released Parties, it is unlikely that certain of such parties
would have been prepared to support the Consolidated Proposal. The releases provided in respect of
the Applicants' affiliates are particularly significant in this regard, since the sacrifices and monetary
contributions of such affiliates arc the primary reason that the Applicants have been able to make
the Consolidated Proposal, Further, I am also satisfied that without the Release, the Applicants
would be unable to satisfy the borrowing conditions under the Amended and Restated Senior Se-
cured Loan Agreement with respect to the Applicants having only certain permitted liabilities after
the Proposal Implementation Date. The alternative for the Applicants is bankruptcy, a scenario in
which their affiliates' claims aggregating approximately $120 million would significantly erode re-
coveries for the unsecured creditors of the Applicants,

88 [ 'am also satisfied that the Releases benefit the Applicants and creditors generally. The pri-
mary non-affiliated Creditors of the Applicants are the OPEB Creditors and Creditors with Pension
Clairs, together with the CRA. The Consolidated Proposal, in my view, clearly benefits these
Creditors by generating higher recoveries than could be obtained from the bankruptcies of the Ap-
plicants. Moreover, the tirning of any such bankruptey recoveries is uncertain, As noted by the Pro-
posal Trustec, the amount that the Affected Creditors would receive in the event of the bankrupteies
of the Applicants is uncertain both in terms of quantum and timing, with the Applicants' funding of
OPEB Claims terminating on bankruptey, but distributions to the OPEB Creditors and other Credi-
tors delayed for at least a year or two but perhaps much longer.



89 The Applicants and their affiliates also benefit from the Release as an aftiliate of the Appli-
canis may become enabled to use the net operating losses (NOL) following a series of transactions
that are expected to occur immediately following the Proposal Implementation Date.

90 | am also satistied that the Applicants have provided full and adequate disclosure of the Re-
leases and their effect. Full disclosure was made in the proposal term sheet circulated to both Rep-
resentative Counsel in early August 2011. The Release was negotiated as part of the Consolidated
Proposal and the scope of the Release was disclosed by the Proposal Trustee in its Report to the
creditors on the terms of the Consolidated Proposal, which Report was circulated by the Proposal
Trustee to the Applicants' known creditors in advance of the creditors' meeting.

91 [ am safisfied that the Applicants, with the assistance of the Proposal Trustee, took appropri-
ate steps to ensure that the Affected Creditors were aware of the existence of the release provisions
prior to the creditors' mecting.

92 For the foregoing reasons, [ have concluded that the Release contained in the Consolidated
Proposal meets the Mefcalfe criteria and should be approved.

93 In the result, I am satisfied that the section 59(2) BIA test has been met and that it is appro-
priate to grant the Sanction Order in the form of the draft order attached to the Motion Record, An
order has been signed to give effect to the foregoing,

G.B. MORAWETZ J.
cp/e/qlafr/qlvxw/qlana/glhes
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Bankruptcy and insolvency law -- Companies’ Creditors Arrangement Act (CCAA) maiters -- Com-
promises and arrangements -- Sanction by court - Molions by directors, officers and underwriters
fo enjoin acifons allowed -- Cross-motion by plaintiffs to vary Sanction Order dismissed -- Initial
Order stayed Laneville action against corporation, which plaintiffs soughi to continue against di-
rectors -- Love action against directors, officers and underwriters claimed negligence and fuilure to
disclose transactions -- Sanction Order permitted only claims contemplated by 5. 5.1(2) of CCAA,
which these were not -- Plaintiffs could not claim against divectors for acts undertaken in Corpora-
tion's name priov fo initial order -- Release deprived underwriters of indemnity and plaintiffs never
sought leave for derivative action -- Sanction Order was relied on by parties.

Bankruptcy and insolvency law -- Proceedings -- Practice and procedure - Stays -- Of concurrent
proceedings -- Motions by directors, officers and underwriters to enjoin actions allowed --
Cross-motion by plaintiffs to vary Sanction Order dismissed -- Initial Order stayed Laneville action



against corporation, which plaintiffs sought to continue against directors -- Love action against di-
rectors, officers and underwriters claimed negligence and failure to disclose transactions -- Sanc-
fion Order permifted only claims contemplated by 5. 5.1(2) of CCAA, which these were nol -- Plain-
tifts could not claim against directors for acts undertaken in Corporation's name prior to initial or-
der -~ Release deprived underwriters of indemnity and plaintiffs never sought leave for derivative
action -- Sanction Order was relied on by parties.

Corporations, partnerships and associations law -- Corporations -- Directors and officers -- Per-
sonal liability of directors to persons other than the corporation -- Joint and several liability - De-
rivative actions -- Powers of court -- Conduct of the action -- Oppression remedy -- Stay, discon-
tinuance, settlement or dismissal -- Motions by directors, officers and underwriters to enjoin actions
allowed -- Cross-motion by plaintiffs to vary Sanction Order dismissed -- Initial Order siayed La-
neville action against corporation, which plaintiffs sought to continue against directors -- Love ac-
lion against directors, officers and underwriters claimed negligence and failure to disclose transac-
tions -- Sanction Order permitted only claims contemplated by s. 5.1(2) of CCAA, which these were
not -- Plaintiffs could not claim against directors for acts undertaken in Corporation's name prior
to initial order - Releuse deprived underwriters of indemnity and plaintiffs never sought leave for
derivative action -- Sanction Order was relied on by parties.

Securities regulation - Civil liability -- Misrepresentation in a prospectus -- Persons liable - Un-
derwriters -- Motions by directors, officers and underwriters to enjoin actions allowed --
Cross-motion by plaintiffs to vary Sanction Order dismissed - Initial Order stayed Laneville action
againsi corporation, which plaintiffs sought to continue against directors -- Love action against di-
reclors, officers and underwriters claimed negligence and failure to disclose transactions -- Sanc-
fion Order permitied only claims contemplated by s. 5.1(2) of CCAA, which these were not -- Plain-
tiffs could not claim against directors for acts undertaken in Corporation’s name prior 1o initial or-
der - Release deprived underwriters of indemnity and plaintiffs never sought leave for derivative
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Motion by the former directors and officers of the Corporation to enforce the terms of the Sanction
Order and enjoin the class actions against them. Motion by the underwriters to stay or dismiss the
shareholder class action against them. Cross-motion by the plaintiffs to vary the Sanction Order to
permit the proposed actions, The Initial Order was made in December 2009 and stayed the existing
Laneville action against the corporation. 100 per cent of affected creditors voted in favour of the
pian, which the Corporation would have been unable to carry on without, and the Sanction Order
was made. In the Laneville action, the shareholders alleged the corporation, directors and officers
were liable for negligence, misrepresentation and oppression. The plaintiffs sought to continue the
Laneville action against the directors, After the Sanction Order was made, the Love action was
commenced by shareholders against the directors, officers and Corporation's underwriters and
claimed negligence and failure to disclose fransactions.

HELD: Motions allowed. Cross-motion dismissed. The released contained in the Sanction Order
clearly permitted only those claims against directors that were contemplated by s. 5.1(2). These
claims were not the type of claims contemplated by s, 5.1(2). It would be inconsistent with the
CCAA to allow the plaintiffs to proceed with their oppression claim against the directors for acts or
omissions undertaken in the Corporation's name prior to the Initial Order being made. The plaintiffs



did not oppose the Sanction Order, so took their chances that the order would permit their claim to
procecd. Allowing the claim to proceed would permit an inappropriate sort of priority for unsecured
ereditors. The claims against the directors in both actions were enjoined. Protection for the under-
wrilers was not discussed when the Sanction Order was approved, but s. 5.1(2) was to be read nar-
rowly to ensure to objectives of the CCAA. Furthermore, 8. 5.1(2) could not be used to create a
cause of action that would otherwise require court approval and leave. The plaintiffs had plenty of
opportunity to seek leave to commence a derivative action but never did. The terms of the release in
the Sanction Order deprived the underwriters of any indemnity they would otherwise be entitled to
from the Corporation. The claim against the underwriters was struck in negligence and misrepre-
sentation. Had the plaintiffs claimed and provided full particulars of fraud, such a claim may have
survived as the terms of the release did not extend to fraud. The plaintiffs’ motion to vary the terms
of the Sanction Order was dismissed. It would be inappropriate to vary an order that was relied on
by all parties and approved by all affected creditors.

Statutes, Regulations and Rules Cited:

Companies' Creditors Arrangement Act, R.S.C. 1985, ¢. C-36, 5. 5.1(1), s. 5.1(2), 5. 5.1(3)
Excise Tax Act, R.5.C. 1985, ¢. E-15,

Ontario Business Corporations Act, R.S.0. 1990, ¢, B.16, s. 131(1), s. 246(1)

Ontario Securities Act, s. 130, s. 138.3

Counsel:

Ronald G. Slaght, Q.C. and Eli S. Lederman for the Directors and Officers of Allen-Vanguard Cor-
poration. ,

C. Scotr Ritchie, Michael G. Robb and Daniel E.H. Bach for class action plaintiffs,
Alan L.W. D'Silva and Daniel S, Murdoch for Underwriters.

REASONS FOR DECISION

1 C.L, CAMPBELL J.:-- Two mottons were heard together: the {irst by former directors and
officers of Allen-Vanguard to cnforce the terms of a Sanction Order, which the directors and offic-
ers say release them as well as Allen-Vanguard from all claims except those specifically provided
for in section 5.1(2) of the Companies’ Creditors Arrangement Act, R.S.C. 1985, ¢. C-36, as
amended (the "CCAA.") In addition, the former directors assert that the claims of the Plaintiffs in
two proposed Class Actions are not sustainable against them in law under s. 5.1(2) of the CCAA.

2 The second motion by the Underwriters of Allen-Vanguard seeks to dismiss or stay the action
brought against the Underwriters by sharcholders in a proposed Class Action.,

3 A cross-motion brought by Plaintiffs in the two proposed Class Actions seeks, if required,
variation of the terms contained in the Sanction Order granted December 16, 2009, to permit the
Class Actions to proceed,



4 By way of an endorsement dated February 9, 2011, the Court sought further information from
the partics with respect to the factual circumstances that surrounded the agreement that was embod-
ied in the terms of the Sanction Order. That information has been provided and will be referred to
later in these Reasons.

5 The claims that the directors who are the moving parties seek to effectively enjoin are those
brought in two Class Actions (heretnafter the "Laneville action" and the "Love action"), wherein
former shareholders seck damages against directors, officers and Underwriters based on alleged
misrepresentation to shareholders by the Defendants about the effect on Allen-Vanguard of its pur-
chasc of another company in 2007,

Background

6 As of December 2009, Allen-Vanguard was insolvent. An Application was made on Decem-
ber 9 for an Initial Order under the CCAA, appointment of a Monitor and a Plan Filing and Meecting
Order. The effect of the Initial Order among other matters stayed the existing Class proceeding.

7 The circumstances that surrounded the Plan Filing/Meeting Order, the Court was advised,
were necessary to avoid a bankruptey. The subsequent vote on December 9, 2010 was approved in
favour of the Plan by 100% of affected creditors.

8 The circumstances that surrounded the Decermnber 9, 2010 Application and Qrder were a vari-
ation on a CCAA process that has come to be known as a "pre-packaged” Application, The secured
creditors agreed to a restructuring of their secured debt in circumstances involving a going concern
sale of assets where, had a bankruptcy ensued, there would have been no recovery for creditors or
shareholders beyond very incomplete recovery for those secured creditors.

9 The First Report of the then proposed Monitor, Deloitte and Touche, in support of the Initial
Order, outlined the transaction that had been proposed to all creditors as early as September 2009,
posted on SEDAR and to which (apart from the question of releases) no party was opposed on De-
cember 9.

10 The Plan provided for the Secured Lenders foregoing a portion of their existing debt and
fees, converting the remainder of the existing debt into a multi-year restructured term loan with
terms morc favourable to the Company and a new revolving credit facility.

11 The Court accepted the opinion of Defoitte & Touche that without the proposed transaction,
the Company would likely not be able to meet its financial obligations as they became due and
would likely be unablc to carry on the business beyond the very short-term, which would then ne-
cessitate liquidation.

12 The conclusion by Deloitte & Touche, accepted by the Court, was that the restructuring
process in the Plan maximized the value of the Company for the benefit of all stakeholders and rep-
resenied the best offer from that process.

13 The alternative faced by the Company was that of a forced liquidation, which as estimated
by the Monitor would result in a shortfall to secured lenders in excess of $100 million.
The Laneville Action

14 The proposed Class Action Plaintiff in the Laneville action issued on October 9, 2009 a
Stafement of Claim dated November 26, 2009, which sought appointment on behalf of a Repre-
sentative Plaintiff and for a class of Allen-Vanguard shareholders who allege that Allen-Vanguard




Corporation and its directors and officers are liable for various misrepresentations, negligence and
oppression,

15 The Statement of Claim detailed a transaction that occurred in 2007 for which the Class
Plaintiffs claim the directors and officers failed to properly value and account for in the financial
statements of Allen-Vanguard, when Allen-Vanguard purchased all of the shares of a private cor-
poration called Mid-Eng Systems Inc.

16 Tn addition, the Class Plaintiff claims damages for negligent misrepresentation not only un-
der the common law but as well under s. 138.3 of the Ontario Securiiies Act in connection with the
same transaction.

17 The only creditor objection to the Plan taken at the time of the Initial Order was from coun-
sel for the Proposed Class Plaintiff in the Lancville action, who sought an adjournment of the vote
based on the wording of the proposed release terms.

18 The adjournment of the vote was not granted given the financial fragility of Al-
len-Vanguard, and the sanction hearing, which was to deal with the wording of the proposed release
terms, was set for December 16, 2009,

19 The Second Report of the Monitor, dated December 10, 2010, advised the Court of the terms
of the release and injunctions that had been negotiated, the terms of which were put forward for ap-
proval on an unopposed basis. No objection was taken at the sanction hearing by counsel for the
Class Plaintiff and no amendment to the Release portion of the Sanction Order sought. Whatever
had been negotiated between the parties came before the Court on an unopposed basis. Counse! for
the Class Action Plaintiffs and for the Defendant directors had input into and agreed to the wording,

20 The Court has been advised that by agreement of counsel, the wording of the Release was
negotiated by the parties with the recognition that there would likely remain an issue on which the
Court would have to rule. That issue is now the subject of the first motion and the cross motion, I
have been advised as a result of the inquiry of February 9, 2011 and what is now obvious as a result
of the recent correspondence (including an affidavit sworn June 30, 2011 and objected to) is that
Plaintiffs' counsel in the Lancville action and counsel for the directors had quite different views in
respect of the kinds of claims that could be included in s. 5.1(2).

21 As 1 now understand it, counsel for the Allen-Vanguard Corporation made no representation
or agreement that the claims in the Laneville action were within those permitted by s. 5.1(2) of the
CCAA.

22 Counsel for the Plaintiff in the Laneville action believe that the language in the Sanction
Order preserves the claims in both the Laneville action and the Love action, including the claims
against the Underwriters. It is submitted by the Plaintiff that the jurisprudence in respect of s. 5.1(2)
permits not only claims against directors but as well officers to the extent there is insurance cover-
age, and that the Plaintiffs' position is consistent with the jurisprudence under s, 5.1(2).

23 Counsel for the Directors and for Underwriters submit that counsel for the Plaintiff knew or
ought to have known at the time they agreed to the language of the Plan of Arrangement and the
draft Sanction Order that the claims asserted against the Directors and Officers of Allen-Vanguard
might nevertheless fail to meet one of the exceptions set out in s. 5.1(2) of the CCAA,

24 In the result, the issuc of what was or was not agreed to as part of the Sanction Order comes
down to the question of whether or not the wording of s. 5.1(2) of the CCAA, read in context of



statutory interpretation, is sufficient to permit continuance of claims in the Laneville and Love ac-

tions,

25

26

27

As reported by the Monitor in the First Report, the Plan contemplated two releases: a Gen-
eral Release and an Equity Claims Release, both of which had been contemplated in the proposed
Plan. Neither the Equity Claims Release nor the General Release was intended to release or deal
with or affect in any respect claims under ss. 5.1(1), (2) and (3) of the CCAA, which read:

5.1(1) a compromise or arrangement made in respect of a debtor company may
include in its terms provision for the compromise of claims against directors of
the company that arose before the commencement of proceedings under this Act
and that relate to the obligations of the company where the directors are by law
liable in their capacity as directors for the payment of such obligations.

5.1{2) A provision for the compromise of claims against directors may not in-
clude claims that

(a)y relate to contractual rights of one or more creditors; or
(b) are based on allegations of misrepresentations made by directors to
creditors or of wrongful or oppressed conduct of directors.

5.1(3) the court may declare that a claim against directors shall not be compro-
mised if it is satistied that the compromise would not be fair and reasonable in
the circumstances.

‘The Monitor in its Second Report remarked as follows:

28.

29,

The injunctions provided in the Plan are limited by section 5.1(2) of the CCAA.
The injunctions barring any person from commencing, continuing or pursuing
any proceeding on or afler the Effective Time for a claim that such person may
have against the Company or any current or former officer of the Company of the
type referred to in subscction 5.1(2) of the CCAA ... but permit any such subsec-
tion 5.1(2) claim to proceed against a current or former director of the company
except that any such claim against a current or former director of the company is
permitted recourse, and sole recourse, to the Company's insurance policies in re-
spect of its current and former directors. The estimmated value of any coverage
under such insurance is $30 million as per the Luxton Affidavit.

The Monitor is aware of at [east one group of stakeholders affected and by the
Supplemental Injunction, being a group of current and former shareholders of the
Company that have served a Notice of Action and Statement of Claim on the
Company seeking approximately $80 million in damages from the Company and
its directors and officers, as further described in the monitors First Report, As
stated above the terms of the Supplemental Injunction would permit this claim to
survive against the current and former directors of the Company with recourse
limited to the Companies insurance as referenced above."

The Releases and Sanctions arc contained in the language of the Sanction Order. A sum-
mary of the provisions with paragraph references to the Sanction Order is as follows:



22.  Rcleascs arc essential to the Plan

23.  All Persons give full release to each of the Released Parties including contribu-
tion and indemnity but directors not released in respect of any claim of the kind
referred to in section 5.1(2) of the CCAA.

24,  Release of Applicant and current and former directors provided that nothing
therein releases a director or current or former officer in respect of any claim of
the kind referred to in section 5.1(2) of the CCAA.

25, All Persons enjoined and estopped from commencing or continuing actions with
the exception of any claim against the directors of the kind referred to in section
5.1(2) of the CCAA..

26.  Injunction and bar with respect to section 5.1(2) against the applicant ... and that
the sole recourse for any claims against a current or former director or ofticer of
the Applicant Limited to any recoveries from the Applicants insurance policies in
respect of current or former directors and officers

27.  Laneville Action dismissed as against the Applicant without prejudice to discov-
ery rights against representative of the Applicant.

The Love Action

28 On February 8, 2010, after the Sanction Order had been made, another Proposed Repre-
sentative Plaintiff, Gordon Love, commenced a second action and is represented by the same coun-
sel as in the Laneville action. The Statement of Claim, dated March 10, 2010 against the directors
and officers of Allen-Vanguard Corporation, includes claims against Cannacord Financial Ltd (and
others collectively referred to as "Underwriters,™)

29 An Amended Statement of Claim dated August 10, 2010 asserts in the Love action claims
for negligence against directors, officers and Underwriters, all arising out of the transaction and al-
leged failure to properly disclose the transaction in the financial statements and transaction referred
1o in paragraph 15 above in respect of a 2007 acquisition.

Issues
1. Do the Laneville action and the Love action and their proposed class
claims fall within those claims non-exempt under s. 5.1(2) of the CCAA?
2. Does the language of the Release contained in the Sanction Order apart
from s. 5.1(2) permit either the Laneville or Love actions, including that
against Underwriters, to continue?
3. Isthere any basis on which the Court could or should vary the terms of the
Release section of the Sanction Order?
30 Having reviewed the language of the Releases contained in the Sanction Order, I am satis-

fied that the only basis that the release language permits claims as against the directors is if they are
those contemplated in s, 5.1(2) of the CCAA not to be released.
31 The object of the CCAA is to facilitate the restructuring of an insolvent corporation. In order

to effect restructuring, a compromise of creditors' claims is almost inevitably an essential ingredicnt
of a Plan under the CCAA,



32 The Plan, to be effective and to obtain Court approval, requires consensus and agreement by
various classes of creditors. Many of the issues that arise before a Plan is approved by the Court in-
volve a contestation between creditor groups as to how they should be classified and what extent of
what group approval should be appropriately required. No motion was brought to seck to lift the
stay in respect of actions provided for in the Initial Order.

33 In this case, no creditor came forward to oppose approval of the Plan, including the terms of
the release language as set out in the Sanction Order. The effect of a Sanction Order is to create a
contract between creditors. (See Canadian Red Cross Society (2002), 35 C.B.R. (4th) 43 (Ont.
S.C).

34 The most significant feature of the CCAA Applications that have come before the Court in
the last two or three years is that the negotiation has taken place to achieve consensus among credi-
tors often before the Initial Order under the statute.

35 One can rightly understand the reluctance on the part of a provider of interim financing to
contiiue to do so on an indefinite basis, when the approval process may be dragged out for days,
weeks or months,

36 All secured creditors whose security continues to deteriorate during the period of negotiation
will seek an early determination of the consensus necessary for approval of a Plan; otherwise, lig-
vidation may be preferable.

37 Such consensus requires agreement among many stakeholders, including not just creditors
but as well current and former directors and officers, many of whose continued cooperation is nec-
essary and integral to a Plan's success.

38 To avoid the inequity that would result from creditor claims that were outstanding as against
directors at the time of'a CCAA application, s, 5.1(2) was amended in 1997 to its present form, As
Hart J. noted in Re-Liberty Oil & Gas Ltd. 2002 ABQB 949 at paragraph 4, before the enactment of
this section, the legislation provided for compromises of claims only against the petitioning com-
pany. The new section extends relief against directors of the petitioning company subject to excep-
tions,

39 It is appropriate to approach statutory interpretation with the assumption that meaning is to
be accorded to each of the words used in the provision within the overall purpose of the CCAA. The
absence of other words can also be purposeful.

40 The CCAA has been said to be a skeletal statute designed to give flexibility and expediency
in the ability of the company, with the concurrence of its creditors, to accomplish a restructuring of
its debf in the avoidance of liquidation or bankruptey, and does not contain a comprehensive code
that lays out all that is permitted or barred. (See ATB Financial v. Metcalfe & Mansfield Alternative
Investments 11 Corp., 2008 ONCA 587 per Blair LA, para, 44.)

41 Since the hearing in this matter, the Supreme Court of Canada has rendered a decision in
Century Services Inc. v. Canada (Attorney General) 2010 SCC 60, which endorses the broad prin-
cipies of the CCAA and the discretion granted to the Court to effect a restructuring if possible or an
orderly liquidation.

42 The case involved a contest between the deemed trust provisions of the Excise Tax Act and
the CCAA. Madam Justice Deschamps, speaking for the majority, noted the need for clarity of the
underlying purpose with respect to the CCAA.



43 Paragraphs 12 to 14, 17, 58-59 and 63 of that decision read as follows:

i2,

13.

14,

17.

Insolvency is the factual situation that arises when a debtor is unable to pay cred-
itors (see generally, R.J. Wood, Bankruptcy and Insolvency Law (2009), at p. 16).
Certain legal proceedings become available upon insolvency, which typically al-
low a debtor to obtain a court order staying its creditors’ enforcement actions and
attempt to obtain a binding compromise with creditors to adjust the payment
conditions to something more realistic. Alternatively, the debtor's assets may be
liquidated and debts paid from the proceeds according to statutory priority rules,
The former is usually referred to as reorganization or restructuring while the lat-
ter is termed liquidation.

Canadian commercial insolvency law is not codified in one exhaustive statute.
Instead, Parliament has enacted multiple insolvency statutes, the main one being
the BI4. The BIA offers a self-contained legal regime providing for both reor-
ganization and liquidation. Although bankruptey legislation has a long history,
the B/4 itself is a fairly recent statute -- it was enacted in 1992. It is characterized
by a rules-based approach to proceedings. The BIA is available to insolvent debt-
ors owing $1000 or more, regardless of whether they are natural or legal persons.
It contains mechanisms for debtors to make proposals to their creditors for the
adjustment of debts. If a proposal fails, the B4 contains a bridge to bankruptey
whereby the debtor's assets are liquidated and the proceeds paid to creditors in
accordance with the statutory scheme of distribution.

Access to the CCA4 is more restrictive. A debtor must be a company with liabili-
ties in excess of $5 million. Unlike the BIA, the CCAA contains no provisions for
liquidation of'a debtor's assets if reorganization fails. There are three ways of ex-
iing CCAA proceedings. The best outcome is achieved when the stay of pro-
ceedings provides the debtor with some breathing space during which solvency is
restored and the CCAA process terminates without reorganization being necded.
The second most desirable outcome occurs when the debtor's compromise or ar-
rangement is accepted by its creditors and the reorganized company emerges
from the CCA44 proceedings as a going concern, Lastly, if the compromise or ar-
rangement fails, either the company or its creditors usually seek to have the
debtor’s assets liquidated under the applicable provisions of the B/4 or to place
the debtor into receivership. As discussed in greater detail below, the key differ-
ence between the reorganization regimes under the BIA and the CCAA is that the
latter offers a more flexible mechanism with greater judicial discretion, making it
more responsive to complex reorganizations.

Parliament understood when adopting the CC44 that liquidation of an insolvent
company was harmful for most of those it affected -- notably creditors and em-
ployees -- and that a workout which allowed the company to survive was optimal
(Sarra, Creditor Rights, at pp. 13-15),



58.  (CCAA decisions are often based on discretionary grants of jurisdiction, The in-
cremental exercise of judicial discretion in commercial courts under conditions
one practitioner aptly describes as "the hothouse of real-time litigation” has been
the primary method by which the CCAA4 has been adapted and has evolved to
meet contemporary business and social needs (see Jones, at p. 484).

59, Judicial discretion must of course be exercised in furtherance of the CCAA's
purposes. The remedial purpose I referred to in the historical overview of the Act
is recognized over and over again in the jurisprudence. To cite one early exam-
ple:

The legislation is remedial in the purest sense in that it provides a means
whereby the devastating social and economic effects of bankruptey or
creditor initiated termination of ongoing business operations can be avoid-
ed while a court-supervised attempt to reorganize the financial affairs of
the debtor company is made.

Elan Corp. v. Comiskey reflex, (1990), 41 O.A.C. 282, at para. 57, per
Doherty JLA., dissenting.)

63.  Judicial innovation during CCAA proceedings has not been without controversy.

At least two questions it raises are directly relevant to the case at bar; (1) what

are the sources of a court's authority during CCAA proceedings? (2) what are the

Himits of this authority? ‘
44 I'have quoted from the above decision at length to stress the nature of the discretion that is
inherent in the CCAA statute to allow the Court to fashion a structure or process to best benefit
stakeholders, Consistent with that purpose and as a matter of statutory interpretation, it is appropri-
ale 1o look at the interpretation of s. 5.1(1) and (2) of the CCAA. Section 5.1(1) deals with "obliga-
tions of the company where (he directors are by law liable in their capacity as directors for the pay-
ment of such obligations,"

45 A Plan can therefore provide for the compromise of claims against directors where a director
may in law be lable for the payment of a company's obligation with the exceptions set out in s.
5.1(2).

46 In my view, the best that can be said of s. 5 is that it is not as clearly drafted as it might have
been.

47 It is noteworthy that in the first line of s, 5.1(2), the only claims that may not be excluded in
a compromise are those against "directors.” Claims that can be excluded in a compromise include
those against "officers” and the "company" itself. Why is this the case? One reason undoubtedly is
the personal liability that directors face under both Federal and Provincial fegislation, or the person-
al undertaking of a director to a creditor such as a personal guarantee. (See C 1.7, Financial v Lam-
bert 2005 BCSC 1779.)



48 By way of example, s. 131(1) of the OBCA provides that directors are made personally lia-
ble for unpaid wages of the corporation's employees to a maximum of six months. Reading through
s. 5.1(1) and (2), there is nothing in the wording that would prevent the compromise ot such claims
against officers or the company itself, but not as against directors. The CCAA does not contain a
definition of the word "creditor" but does of the terms "secured creditor,” "unsecured creditor" and
"sharcholder." It would seem that for the purposes of the CCAA and in particular s. 5,1(2), a credi-
tor would include both a secured creditor and an unsecured creditor, but would not include a share-
holder.

49 Section 5.1(2) refers only to creditors and not shareholders as prospective claimants, wheth-
er in contract, tort or statutory oppression.

50 In this case, the claims by the Class Action Plaintiffs are on behalf of sharcholders against
directors, since the effect of the CCAA stayed the action against the company Allen-Vanguard, The
claims arise with respect to a 2007 transaction and the pre-{iling financial statements, but the claims
do not involve officers or the company, only directors.

51 While framed in negligence, the claims in these actions seek to involve the remedy of op-
pression under the OBCA to enlist the broad scope of remedy possible under that statute. However,
it is only in respect of unpaid obligations of the company and other contract-type claims where the
law imposes liability on the Defendant directors that invokes the exception in s, 5.1(2). It is note-
worthy that the word "negligence” does not appear in the section at all.

52 In their essence, the claims in the two actions allege a failure on the part of the directors in
2007 and the company to enter into a provident transaction and the transaction represented a mis-
representation to shareholders of the value of the transaction causing a reduction in sharcholder
value, Such claims are not of the same kind as those contemplated in section 5.1(1). They do not
relate to "obligations of the company where the directors are by law liable."

53 The claims relate to transactions that were well in advance of the Initial CCAA Order. In Re
Canadian Airlines Corp. 2000 ABQB 442 (leave refused to ABCA, [2000] A.J, No. 1028, and to
SCC, [2001] S.C.C.A. No. 60), it was held that claims against the directors should only be released
if they arose prior to the date of the CCAA proceeding.

54 I agree that the oppression remedy is expansive in scope and empowers the Court to make
determinations and orders that can have a direct and even a radical impact on the internal manage-
ment and status of a corporation, including even an order winding up the corporation, (See 820099
Ontario Inc, v. Harold E. Ballard Lid. (1991), 3 B.L.R. (2d) 113 (Ont. Div. Ct.) and Incorporated
Broadcasters Lid. v. CanWest Global, [2001] O.J. No, 4882, 2001 CanL1I 28395 (Ont. S.C.) at
paragraphs 101-105.) Oppression as it occurs within s. 5.1(2) of the CCAA must be read within the
context of the section itself,

55 The claims in the Love and Laneville actions are in negligence and no other remedy is
sought apart from a claim for damages and access to whatever insurance may be available to re-
spond fo claims against directors and officers. There is nothing before the Court to suggest that the
insurers, assuming there is a valid policy, are aware of the restriction on remedy.

56 I'sce no basis from the pleadings in this action for which it would be appropriate to consider
the scope of relief that might otherwise apply under the oppression remedy section of the OBCA.
Counsel for the Plaintiffs in the Proposed Class Actions cannot bolster their position by limiting re-



covery to the applicable Directors and Officers Insurance, when there is no basis for the claim at all,
either under the language of the Release or the meaning to be accorded to s. 5.1(2).

57 In BCE Inc. v. 1976 Debentureholders, |2008] 3 S.C.R. 560, the Supreme Court of Canada
commented on the expectations of stakeholders including but not limited to shareholders, in consid-
ering a Plan of Arrangement in the context of an oppression claim. Part of the test for "oppression”
referred to in that decision is an expectation on the part of the claimant to be "treated in a certain
way and that failure to meet the expectation involved unfair conduct.”

58 1 fail to understand how the expectation of onc or more sharcholder groups can be any dif-
ferent with respect to the impugned transaction than those of creditors or indeed the company itself
vis-a-vis the directors, particularly since neither the officers nor the company itself is pursued.

59 The Sanction Order in this case by its terms provided release of the claims now sought to be
pursued. By the terms of the Sanction Order, the only reasonable expectation of stakeholders would
be that unless specifically authorized by the Order, any claim against directors would be barred.
Potential claims against directors were not assigned to class plaintiffs nor was direction sought by
any party about the effect of s, 5.1 prior to the issuance of the Order. Given the issue now before the
Court and the disagreement of the parties, perhaps the better practice would have been to advise the
Court of the issne and "carve" it out of the Plan.

60 The Court is put in a difficult position when asked in a very constrained timeframe to ap-
prove the restructuring with releases. It should certainly not be the expectation that in every in-
stance, releases of the type here should be granted as a matter of course. Those with unpaid obliga-
tions of the company may assert that directors are liable if they fail to fulfill the company's obliga-
tion when they are legally bound to do so.

61 I'am of the view that third-party releases in particular should be the exception rather than the
rule. There may very well be instances in which the releases are not integral or necessary to the re-
structuring and should not be approved. That was not suggested in the approval process here. There
was no evidence presented at the time of the granting of the Sanction Order to suggest that directors
were not important to the restructuring. Indeed, the only evidence before the Court was to the con-
trary: that the directors were integral o the Plan's success,

62 In this case, the putative Plaintiffs did not oppose the granting of the Sanction Order and in
eflect took their chances that the Order might after the fact permit the limited claim referred to in
the Monitor's Report,

63 All of the other stakeholders, including the secured creditors, directors, officers and the Ap-
plicant Company, approved the form of Order,

64 [tis certainly speculative at this time to consider, had the form of Order proposed been ob-
jected to, to what extent the Court would have any jurisdiction to grant the language now sought by
the Plaintiffs, without rejecting the Plan entirely.

65 The duty of directors is first and foremost to the company itself. The oppression remedy
does nol in my view permit one group (shareholders) to claim oppression when other stakeholders,
for example employees or creditors or indeed the company itsclf, have allegedly suffered a loss that
results in insolvency and are unable to seek redress and still preserve restructuring.




66 To vary or amend the Sanction Order now to permit the claims to continue might at the very
least require the presence and concurrence of all of those who supported the form of Order in the
first place.

67 Counsel for the proposed Plaintiffs refer to several decisions, which they urged support the
proposition that shareholder actions for oppression against directors are permitted under s. 5.1(2) of
the CCCA.

68 liach of those decisions, while fact-specific, in my view is consistent with a narrow range of
actions warranted for a shareholder against the director under the exception to s. 5.1(2).

69 In Re-Liberty Oil & Gas Ltd., 2002 ABQB 949, where the action did proceed, the allegation
involved a personal representation, indeed a fraudulent one, by the defendant director to two indi-
viduals who happened to be shareholders. The complained acts were not those of the company (as
here), but rather personal and dircct as between the director and shareholder. In other words, there
was the proximiity that one would expect in 4 tort situation.

70 In Worldwide Pork Corp,, 2009 SKQB 414, the action was not permitted to proceed. At
paragraphs 14 and 15 Justice Dawson said:

It must be remembered that the oppression remedy is not designed (o settle every
dispute of'a corporation but only those that involve and abuse of the corporate
system and for which a common-law remedy does not exist.

As well, the plaintiffs have pled that their claim is for damages, for loss of profits
and loss of pay out dividends. There must be a causal connection between the al-
leged oppressive conduct and the loss claimed to be suffered by the plaintiffs,
That is, there must be a causal nexus between the alleged conduct and the loss
suffered by the plaintiffs. There is no pleading which sets out how the alleged
loss of profit or dividends resulted from the conduct alleged to be oppressive. But
in any event the losses claimed are losses as a result of Worldwide Pork not be-
ing profitable, that is, being unable to provide a return to shareholders for their
investment. Such a loss cannot support an action for oppression since it comes
with in the exception contained in section 5.1(2)(b) of the CCAA.

71 In Re-Blue Star Battery Systems International Corp. (2000), 10 B.L.R. (3d) 221, Farley J. of
this Court dealt with a claim very much like that considered by the Supreme Court of Canada in
Century Services, supra, as it involved G.8.T. At paragraph 12, he said

Thus it appears to me that RevCan, not having put itself into position where it
could (and did) perfect its derivative claims as set out in section 323(2)(a) of the
Excise Tax Act never had a claim against the directors which could survive the
sanction of the Plan vis-a-vis the Applicants. Nothing that this Court could do at
the present time (that is, at the time when considering the CCAA sanctioned mo-
tion) could crystallize a RevCan claim against the directors. RevCan would have
to take additional multiple steps over some period of time to establish a claim
against the directors."



72 Farley J. went on to discuss the hypothetical of a claim in oppression against the directors as
provided for in s. 5.1(2) in the context where the creditor had put the directors on notice of the
promise of the company to pay the tax.

73 The argument of the Proposed Plaintif{fs here is that "oppressive conduct” is not to be carved
out, but that wrongful conduect that involves directors, even though the action as against the compa-
ny cannol continue, it can continue against the directors.

74 What in my view is consistent with the decisions in the three cases mentioned and in the
Quebec case Papiers Gaspésia 2006 QUCS 1460 (Canl.1) and with the interpretation of s, 5.1(2) is
that the actions of the directors toward persons who may be regarded as creditors, and may in this
context include a shareholder, are based on a direct relationship when a director takes on an obliga-
tion to make a payment that would otherwise be the obligation of the company and promises to do
so or is obliged to do so by legislation. In most cases this will be a post-filing obligation. In other
words, a promisc by a director directly to a creditor stakeholder that is made following a CCAA Ini-
tial Order may attract liability to the director and should not be released.

75 It would be inconsistent with the scheme of the CCAA to aliow all claims in which share-
holders claim oppression to proceed against directors for acts or omissions that they did in the name
of the company prior to the Initial Order, There would be little if any incentive to directors to pursue
restructuring if they were going to be so exposed. On the other hand, personal undertakings or obli-
gations of directors made during the CCAA process should not easily be released.

76 To permit the kind of claims as the Proposed Plaintiffs would see them would create a prioy-
ity to that class of unsecured creditors that properly should belong to the creditors as a group. No
leave to continue the Class action was sought before the Sanction Order was granted and even on
this motion no submission was put forward for the exercise of discretion under section 5.1(3).

77 None of the cases referred to in argument dealing with s. 5.1(2) squarely deals with the issue
raised here -- that the section was intended to related to post-filing claims or persenal undertakings
of directors to creditors in connection with the proposed plan prior to filing.

78 The final argument on behalf of Class Plaintiffs is that to deny the claim of shareholders as
against directors would only benefit their insurers, since the Class Plaintiffs have agreed to limit any
recovery to the amount of the insurance. T fail to see how this advances the position of the Proposed
Plaintiffs. No information was put before the Court about the particulars of the insurance. The Court
has no information to know whether or not the insurers even know of this issue.

79 If the claim does not lie as against the directors in the first place under s. 5.1(2), the limita-
tion of the claim as against the potentially available insurance does not advance the case of the class
of Plaintiffs,

80 There would be little meaning left to s, 5.1 if all claims of negligence and wrongful conduct
against directors for pre-filing activity could not be released and no need for the discretion provided
forin s, 5.1(3) for Court to override this compromise as not being fair or reasonable. As noted
above in the passages from the Century Services case, the purpose of the CCAA and the discretion
granted to the Court are to permit restructuring to work, not create new causes of action.

81 The concern of the Court, which necessitated the further inquiry, was that the language of
the Sanction Order might imply on the part of the Applicant and directors who had knowledge of




the particulars of the claim that the facts could give rise to a s, 5.1(2) claim. I am satisfied based on
the further information provided that no such admission is to be implied.

82 The relief sought by the directors is therefore granted.
Underwriters

83 Underwriters acted on share and warrant offerings of Allen-Vanguard in September 2007
and ccertified a related prospectus. The Love Class Action was commenced in February 2010 and the
proposed Representative Plaintiff claims damages against Underwriters under s. 130 of the Securi-
ties Act (Ontario) and also makes claims on the basis ol negligence, unjust enrichment and waiver
of tort,

84 Underwriters rely on the provisions of the releases granted by the Sanction Order and in par-
ticular the claims against the Applicant Company Atlen-Vanguard. As well, Underwriters rely on
the definition of "Equity Claims” in the Sanction Order and submit that because the provisions of
the Order in paragraph 26(if) bar certain claims against third parties who might claim contribution
and indemnity against the restructured company, they should be entitled to the benefit of that provi-
sion,

85 The response of the proposed Class Plaintiffs in the Love litigation is that the claim against
Underwriters is based on the negligence, fraud or wilful misconduct of Underwriters, It is submitted
that Underwriters are not entitled to indemnity as against Allen-Vanguard for the several negligence
of Underwriters, cither at law or under s. 130 of the Securities Act,

86 The proposed Class Plaintiff submits that given the nature of the claim as against Under-
writers, Underwriters would never have had a right to an indemnity for the claims asserted in the
Love Action and therefore there were no such claims to be released.

87 [t is submilied that Underwriters bargained any possible indemnity away by the terms of
their contract with Allen-Vanguard in September 2007, and that even if they had the benefit of an
indemnity, all that was required for the Plan's success was that Alan-Vanguard be protected from
Underwriters, not that Mr. Love's claims against Underwriters be eliminated.

88 Counsel for the Plaintiff in the Love Action also urges that Underwriters did not have the
right of indemmnity as at the time of the Initial Order, and the Sanction Order bars any indemnity that
they might otherwise have had and there is nothing in the language of either Order to preclude the
claim of the Class Plaintiff against Underwriters limited to Underwriters' negligence.

89 Finally, it is submitted that since Underwriters did not "bring anything to the table” in re-
speet of the restructuring, there is no basis on which the Court should vary the Sanction Order to
now provide the indemnity that the Order fails to provide.

90 In the alternative, the Class Plaintiffs suggest that the Sanction Order be clarified, if neces-
sary, to clearly provide the right of the Class Plaintiff to proceed against Underwriters.

91 In my view, there is a distinction to be made between the claim as against the directors and
that against Underwriters, since in the case as against the directors, the parties appear to have bar-
gained that if the claim could be brought under s. 5.1(2), it could proceed. That consideration was
known to the parties who negotiated and agreed on the form of the Sanction Order and that was the
only claim not otherwisc covered by the Release terms.



92 In the case of Underwriters, there was nothing to suggest that any discussion or negotiation
took place with respect to specific protection for Underwriters or the allowance of a claim against
Underwriters at the time that the Sanction Order was approved.

93 This is another reason why in my view s. 5.1(2) of the CCAA should be read narrowly with
respect to pre-filing claims or claims that relate to pre-filing activity.

94 The Ontario Business Corporations Act, R.S.0. 1990 ¢. B. 16 ("OBCA") contains a statuto-
ry process for that kind of action and remedy sought by the Class Plaintiffs in both actions. Section
- 246(1) reads as follows:

246.(1) Subject to subsection (2), a complainant may apply to the court for leave
1o bring an action in the name and on behalf of a corporation or any of its sub-
sidiarics, or intervene in an action to which any such body corporate is a party,
for the purpose of prosecuting, defending or discontinuing the action on behalf of
the body corporate.

95 The Supreme Court of Canada dealt with the issue of collective shareholder claims versus
claims that are those of the corporation itself in Hercules Management Lid. et al. v. Ernst & Y. oung,
1997 CanL.Il 345, [1997] 2 S.C.R. 165, The case involved a claim by shareholders of the corpora-
tion against its auditors for an alleged negligence in preparation of financial statements of the cor-
poration, Paragraph 48 of the reasons refers to and adopts a statement of Farley J. in Roman Corp. v
Peat Marwick Thorne (1992), 11 O.R. (3d) 248 (Gen. Div.) at p. 260.

As a matter of law the only purpose for which shareholders receive an auditor's
report is to provide the sharcholders with information for the purpose of over-
seeing the management and affairs of the corporation and not for the purpose of
guiding personal investment decisions or personal speculation with a view to
profit,

96 The plaintiffs in /{ercules asserted reliance on financial statements in monitoring the value
of their equity and then due to auditors’ negligence, they failed to extract it before the financial de-
mise of the company,

97 The Supreme Court, in assessing the claim, referred at paragraph 59 to the rule in Foss v.
Harbortle, 67 LR, 189;

59.  The rule in Fosy v. Harbottle provides that individual sharcholders have no cause
of action in law for any wrongs done to the corporation and that if an action is to
be brought in respect of such losses, it must be brought either by the corporation
itself (through management) or by way of a derivative action. The legal rationale
behind the rule was eloquently set out by the English Court of Appeal in Pruden-
tial Assurance Co. v. Newman Industries Ltd. (No. 2), [1982] 1 All E.R. 354, at
p. 367, as follows:

The rule [in Foss v. Harboitle] is the consequence of the fact that a corpo-
ration is a separate legal entity. Other consequences are limited lability
and limited rights, The company is liable for its contracts and torts; the
sharecholder has ne such liability. The company acquires causes of action



60.

61.

for breaches of contract and for torts which damage the company. No
cause of action vests in the sharcholder. When the shareholder acquires a
share he accepts the fact that the value of his investment follows the for-
tunes of the company and that he can only exercise his influence over the
fortunes of the company by the cxercise of his voting rights in general
meeting. The law confers on him the right to ensure that the company ob-
serves the limitations of its memorandum of association and the right to
ensure that other sharcholders observe the rule, imposed on them by the ar-
ticles of association. If it is right that the law has conferred or should in
certain restricted circumstances confer further rights on a shareholder the
scope and consequences of such further rights require careful considera-
tion.

To these lucid comments, [ would respectfully add that the rule is also sound
from a policy perspective, inasmuch as it avoids the procedural hassle of a multi-
plicity of actions.

The manner in which the rule in Foss v. Harbottle, supra, operates with respect
to the appellants' claims can thus be demonstrated. As T have already explained,
the appellants allege that they were prevented from properly overseeing the
management of the audited corporations because the respondents' audit reports
painted a misleading picture of their financial state. They allege further that had
they known the frue situation, they would have intervened to avoid the eventual-
ity of the corporations’ going into receivership and the consequent loss of their
equity. The difficulty with this submission, I have suggested, is that it fails to
recognize that in supervising management, the shareholders must be seen to be
acting as a body in respect of the corporation's interests rather than as individuals
in respect of their own ends. In a manner of speaking, the shareholders assume
what may be seen to be a "managerial role” when, as a collectivity, they oversee
the activities of the directors and officers through resolutions adopted at share-
holder meetings. In this capacity, they cannot properly be understood to be acting
simply as individual holders of equity. Rather, their collective decisions are made
in respect of the corporation itself. Any duty owed by auditors in respect of this
aspect of the shareholders' functions, then, would be owed not to shareholders
gua individuals, but rather to all shareholders as a group, acting in the interests of
the corporation. And if the decisions taken by the collectivity of shareholders are
in respect of the corporation's affairs, then the shareholders' reliance on negli-
gently prepared audit reports in taking such decisions will result in a wrong to the
corporation for which the sharecholders cannot, as individuals, recover,

This line of reasoning finds support in Lord Bridge's comments in Caparo,
[1980] 1 All E.R. 568, supra, at p. 580:

The shareholders of a company have a collective interest in the company's
proper management and in so far as a negligent failure of the auditor to
report accurately on the state of the company's finances deprives the
shareholders of the opportunity to exercise their powers in general meeting



to call the directors to book and to ensure that errors in management are
corrected, the shareholders ought to be entitled to a remedy. But in practice
no problem arises in this regard since the interest of the shareholders in the
proper management of the company's affairs is indistinguishable from the
interest of the company itself and any loss suffered by the shareholders ...
will be recouped by a claim against the auditor in the name of the compa-
ny, not by individual shareholders. [Emphasis in Supreme Court decision. ]

Itis also reflected in the decision of Farley J. in Roman I, supra, the facts of
which were similar to those of the case at bar. In that case, the plaintiff share-
holders brought an action against the defendant auditors alleging, inter alia, that
the defendant's audit reports were negligently prepared. That negligence, the
shareholders contended, prevented them from properly overseeing management
which, in turn, led to the winding up of the corporation and a loss to the share-
holders of their equity therein. Farley J. discussed the rule in Foss v. Harbottle
and concluded that it operated so as to preclude the shareholders from bringing
personal actions based on an alleged inability 1o supervise the conduct of man-
agement,

62, One final point should be made here. Referring to the case of Goldex Mines Lid.
v. Revill (1974), 7 O.R. (2d) 216 (C.A.), the appellants submit that where a
sharcholder has been directly and individually harmed, that shareholder may
have a personal cause of action even though the corporation may also have a
separate and distinct cause of action. Nothing in the foregoing paragraphs should
be understood to detract from this principle. In finding that claims in respect of
losses stemming from an alleged inability to oversee or supervise management
are really derivative and not personal in nature, I have found only that sharehold-
ers cannot raise individual claims in respect of a wrong done to the corporation.
Indeed, this is the limit of the rule in Foss v, Harbottle. Where, however, a sepa-
rate and distinct claim (say, in tort) can be raised with respect to a wrong done to
a sharcholder qua individual, a personal action may well lie, assuming that all the
requisite elements of a cause of action can be made out.

98 The policy of limiting indeterminate liability as in Hercules is consistent with the basis for
the limitation of claims under s. 5.1(2) as set out above, In my view the words of s. 5.1(2) do not
creale a cause of action that would otherwise not exist except by leave of the Court. It simply pro-
vides an exception to what otherwise could be included in a release.

99 The release terms contained in the Sanction Order would deprive Underwriters from any
claims for contribution or indemuity to which they would otherwise be entitled at law from the
Company and its directors and officers should the actions of the Class Plaintiffs proceed,

100 This is just one further reason to support not just what is required for a derivative action
but also what is required to be taken into consideration before the Court issues a Sanction Order in
this case in effect on consent.

101 As noted above, what has come to be known as a "liquidating" CCAA application can pro-
vide problems not just for the parties but the Court itself. The presumption behind the timing of the



Application in this case was that if not granted quickly, bankruptcy would have ensued with the in-
evitable loss of jobs, assets and creditor claims.

102 The Class Plaintiffs are taken to have known of the CCAA proposal as early as September
2009 and could have sought fcave to commence a derivative action prior to or during the CCAA
process, No such step was taken.

103 I am satisfied that it is appropriate in the circumstances to stay the claims as against Un-
derwriters in negligence and misrepresentation.

104 The Claim against Underwriters also alleges fraud. If the only claim were in fraud and full
particulars of alleged fraud were contained in the pleading, the claim might survive since the word-
ing of the Release does not extend to fraud.

105 Apart from fraud, claims in negligence against Underwriters are caught by the terms of the
Release. Arguably, the claims are those of the Company that are specifically released.

Variation of the Sanction Order

106 As noted above in reference to the deciston in Canadian Red Cross, a Sanction Order in
addition to being an Order of the Court and subject to the normal rules for variation thereof, repre-
sents an agreed contract between the creditors of an insolvent corporation.

107 The Class Plaintiffs in the Laneville action did not scek to lift the stay at the time of the
Initial Order. The Class Plaintiff accepted the Release provisions which extend to Underwriters
when the Sanctioned Order was granted.

108 Underwriters were released by the terms of the Sanction Order, and the Order, which was
not appealed, represents a final determination of the rights of shareholders as against Underwriters.

109 As was mentioned above, in respect of the suggestion of variation of the Sanction Order to
permit the claim as against the directors, I conclude that it is not appropriate to vary a Sanction Oz-
der after the fact. The reliance that parties place on the finality of a Sanction Order is such that it
would only be in extraordinary circumstances of a clear mistake, operative misrepresentation or
fraud that would permit variation without re-opening the whole process.

110 In Extreme Retail (Canada) Ine. v. Bank of Montréal, [2007] O.J. No. 3304 (Ont. S.J.)
[Commerecial List], Stinson J. held at paragraph 21 that an Approval and Vesting Order was a final
determination of the rights of parties represented in that proceeding, Morawetz J. adopted those
comments in Royal Bank Body Blue Inc., [2008] O.J. No. 1628, 2008 Canl.IT 19227 [Ont. S.C.], to
the same effect at paragraphs 19 and 20, In my view the same principle applies to a Sanction Order.

111 [ see nothing in the requests of either Underwriters or the Class Plaintiffs that would be
appropriate to permit variation of the Sanction Order as each of them have proposed.

112 Should the Class Plaintiff in the Lancville action seek to pursue a claim against Underwrit-
ers limited alone in fraud, the action should be permitted to proceed subject to the Plaintiff per-
suading a judge that such a limited claim should be certified.

Conclusion

113 For the above reasons the motion by the directors will succeed to enjoin the claims as
against them in both the Love and Laneville actions, The motion of Underwriters to strike is grant-



ed, and motions for variation of the Sanction Order of both Underwriters and the Class Plaintiffs are
dismissed, Counsel may make written submissions on the issue of costs.

C.L. CAMPBELL J.
cp/e/qlrxg/qlvxw/qlbdp/gleed/qlhes
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Court File No,: CV-09-00008502-00CL

ONTARIO
SUPERIOR COURT OF JUSTICE
(COMMERCIAL LIST)

THE HONOURABLE MR. )} WEDNESDAY, THE 16THDAY

)
JUSTICE CAMPBELL } OF DECEMBER, 2009

IN THE MATTER OF THE COMPANIES' CREDITORS

//5?‘ N, ARRANGEMENT ACT, R.S.C. 1985, c. C-36, AS AMENDED

IN THE MATTER OF A PLAN OF ARRANGEMENT
REORGANIZATION OF ALLEN-VANGUARD

\ffw;"}/} &/ ARRANGEMENT ACT, R.S.C. 1985, c. C-36, AS AMENDED

\@W AND SECTION 186 OF THE ONTARIO BUSINESS

CORPORATIONS ACT, R.S.0. 1990, ¢. B.16, AS AMENDED

SANCTION ORDER

THIS MOTION made by Allen-Vanguard Corporation (the “Applicant™) for an Order
pursuant to section 6 of the Companies’ Creditors Arrangement Act, R.S.C. 1985, ¢. C-36, as
amended (the “CCAA™) sanctioning the Applicant’s Plan of Arrangement and Reorganization
dated December 9, 2009, as amended, and as it may be further amended from time-to-time in
accordance with its terms (the “Plan™) and for ancillary relief associated with the

implementation of the Plan, was heard this day at 330 University Avenue, Toronto, Ontario.

ON READING the Notice of Motion dated December 10, 2009, the affidavit of David
E. Luxton sworn December 8, 2009 and the Exhibits thereto, the affidavit of Barry Goldberg,
Genuity Capital Markets, sworn December 8, 2009, the affidavit of Glenn Sauntry, BMO Capital
Markets, sworn December 8, 2009 and the Exhibit thereto, all filed, and the First and Second
Reports of Deloitte & Touche Inc. (the “Monitor”) in its capacity as Monitor dated December 8,
2009, and December 10, 2009 and the Appendices thereto (the “Reports™), all filed, and on
being advised by counsel present that the Monitor, the Affected Creditors and the Sponsor (as
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defined in the Plan) consent to the relief sought on this motion, and on hearing the submissions
of counsel for the Applicant, the Monitor, the Affected Creditors, the Sponsor, Export
Development Canada, the directors of the Applicant and for the Plaintiff in the Action (as
defined below), no one else appearing although notice and service of this motion was duly and
properly given in accordance with the requirements of this Honourable Court’s Plan Filing and
Meeting Order dated December 9, 2009 (the “Meeting Order”), as appears from the Affidavit of
Service of David E. Luxton sworn December 14, 2009 (the “Luxton Affidavit of Service”):

SERVICE

1. THIS COURT ORDERS AND DECLARES that in accordance with the Meeting Order
this Motion is properly returnable today and hereby dispenses with further service hereof.

DEFINITIONS

2. THIS COURT ORDERS that any capitalized terms not otherwise defined in this Order

shall have the meanings ascribed to such terms in the Plan.

SERVICE AND MEETING OF CREDITORS

3. THIS COURT ORDERS AND DECLARES THAT the Meeting Order remains in full

force and effect, unvaried and unamended.

4, THIS COURT ORDERS AND DECLARES that there has been good and sufficient
notice of the Meeting (as defined in the Meeting Order) and that the Meeting called pursuant to
paragraph 6 of the Meeting Order was duly convened, held and conducted, in conformity with
the CCAA and the Meeting Order.

AMENDMENT OF PLAN

5. THIS COURT ORDERS AND DECLARES that the amendments to the Plan described
in Schedule “B” to this Order (the “Amendments”) are hereby approved and the Applicant is
hereby (a) authorized and directed to forthwith deliver to the Monitor, for posting on the website,
an amended version of the Plan adopting and reflecting the Amendments and dated as of the date

hereof and (b) deemed to have complied with the requirements of section 9.1 of the Plan and
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paragraph 4 of the Plan Filing and Meeting Order concerning amendments to the Plan. (A
blackline reflecting the Amendments made to the Plan is enclosed as Schedule “C” to this
Order.)

SANCTION OF PLAN

6. THIS COURT ORDERS AND DECLARES that:

(a) the Plan has been approved by the requisite majorities of the Affected Creditors
present and voting, either in person or by proxy, at the Meeting, all in conformity

with the CCAA and the terms of the Initial Order and the Meeting Order;

(b)  the Applicant has acted in good faith and with due diligence, has complied with
the provisions of the CCAA, and has not done or purported to do (nor does the
Plan do or purpott to do) anything that is not authorized by the CCAA,;

‘(c) the Applicant has adhered to, and acted in accordance with, all Orders of this
Court in the CCAA Proceedings; and

(d) the Plan, together with all of the compromises, arrangements, reorganization,
recapitalization, transfers, transactions, corporate transactions, releases and results
provided for therein and effected or contemplated thereby are fair, reasonable and
in the best interests of the Applicant, the Affected Creditors and the other
stakeholders of the Applicant, and does not unfairly disregard the interests of any

Person (Whether an Affected Creditor or otherwise).

7. THIS COURT ORDERS that the Plan, including the compromises, arrangements,
reorganization, recapitalization, transfers, transactions, corporate transactions, releases and
results provided for therein and effected or contemplated thereby, including the Articles of
Reorganization and the Restructuring Documents and the transactions contemplated thereby, be
and are hereby sanctioned and approved pursuant to section 6 of the CCAA and, at the Effective
Time, will enure to the benefit of, become effective and be binding upon the Applicant, the
Affected Creditors, the Sponsor and all other Persons affected thereby, and on their respective
heirs, administrators, executors, legal personal representatives, successors and assigns, in the

order stipulated in the Plan.



PLAN IMPLEMENTATION

8. THIS COURT ORDERS that the Applicant, the Monitor and the Transfer Agent, as the
case may be, are authorized and directed to take all steps and actions, and to do all things,
necessary or appropriate to enter into or implement the Plan in accordance with its terms,
including making the distributions and implementing the transactions contemplated by the Plan,
and to enter into, execute, deliver, implement and consummate all of the steps, transactions and
agreements contemplated under and pursuant to the Plan, including the Articles of
Reorganization and the Restructuring Documents and the transactions contemplated thereby, in

accordance with their respective terms.

9. THIS COURT ORDERS that in completing the Plan, the Applicant, the Monitor and

the Transfer Agent, as the case may be, be and are hereby authorized and directed:

(a) to execute and deliver such additional, related and ancillary documents and
assurances governing or giving effect to the Plan, including as set out in or
contemplated by the Transaction Agreement, the Restructuring Documents and
the Articles of Reorganization, which are reasonably necessary or advisable to
conclude the Plan and the transactions contemplated thereby, including the
execution of such powers of attorney, conveyances, deeds, releases, bills of sale,
transfers, instruments and such other documents, in the name and on behalf of the
Applicant or otherwise, as may be reasonably necessary or advisable to effect the

Plan and transactions contemplated thereby; and

(b) to take any such steps, actions and proceedings that are reasonably necessary or

incidental to conclude the Plan and the transactions contemplated thereby.

10. THIS COURT ORDERS that the Bulk Sales Act, R.S.0. 1990, c. B-14, as amended, and
any other legislation affecting sales in bulk in all jurisdictions in which the Applicant’s assets are
located do not apply to the Plan, and the Plan may be completed without compliance with any
notice, statutory or otherwise, which a creditor or other party may be required to issue in any

jurisdiction within which any of the Applicant’s assets are located.
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1t.  THIS COURT ORDERS AND DECLARES that the reorganization of the capital of
the Applicant under section 186 of the Business Corporations Act (Ontario), R.S.0. 1990, c.
B.16, as amended (the “OBCA™), by the (i) cancellation and extinguishment, without a return of
capital or any other consideration, of all issued and outstanding Securities; (ii) amendment of the
Applicant’s Articles of Amalgamation by way of the Articles of Reorganization; and (iii) the
issuance of the New Shares to the Sponsor Subsidiary, in the manner set forth in section 8.2(2) of

the Plan and the Articles of Reorganization, be and is hereby approved, authorized and directed.

12.  THIS COURT ORDERS that the Applicant is hereby authorized and directed to file the
Articles of Reorganization in the form attached hereto as Schedule “A” with the Director
appointed under the OBCA pursuant to section 186(4) of the OBCA prior to closing to reflect the

reorganization approved in paragraph 11 above.

13. THIS COURT ORDERS AND DECLARES that at the Effective Time, all Securities
shall and are hereby cancelled and extinguished without a return of capital or other

consideration, compensation or relief of any kind to the holders thereof.

14. THIS COURT ORDERS AND DECLARES that at the Effective Time, all Claims
against the Applicant (and any successor thereto or the Sponsor Subsidiary) in respect of the
Securities (including, without limitation, any Claims against the Applicant resulting from the
ownership, purchase or sale of the Securities by any current or former holder thereof, and any
Claims for contribution or indemnity against the Applicant in respect of any such Claims) shall
be and are hereby discharged and extinguished without a return of capital or other consideration,

compensation or relief of any kind to the current or former holders thereof.

15. THIS COURT ORDERS AND DIRECTS the Applicant and the Transfer Agent to
transfer the Common Shares and to issue the New Shares to the Sponsor Subsidiary pursuant to

section 8.2(2) of the Plan and the Articles of Reorganization.

16. THIS COURTS ORDERS AND DECLARES that no meetings or votes of any holders
of Securities or of Common Shares are required in connection with the Plan or the

Reorganization.
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17.  THIS COURT ORDERS AND DECLARES that all New Shares issued to the Sponsor
Subsidiary in connection with the Plan are validly issued and outstanding on and as of the

Effective Time as fully-paid and non-assessable,

18. THIS COURT ORDERS AND DECLARES that at the Effective Time, all Claims
against the Appliéant (and any successor therete or the Sponsor Subsidiary) in respect of the
Common Shares (including, without limitation, any Claims against the Applicant resulting from
the ownership, purchase or sale of the Common Shares by any current or former holder thereof,
and any Claims for contribution or indemnity against the Applicant in respect of any such
Claims) shall be and are hereby discharged and extinguished without a return of capital or other
consideration, compensation or relief of any kind to the current or former holders thereof, and
the Transfer Agent shall not be required to distribute the Transfer Price (CDN$ 1.00) to the

holders of the Commeon Shares.

19. THIS COURT ORDERS AND DECLARES that, in accordance with the terms of the
Plan, and the Articles of Reorganization, the legal and beneficial right, title and interest of the
Sponsor Subsidiary in and to the Common Shares shall vest and hereby are vested as of the
Effective Time in the Sponsor Subsidiary absolutely and forever, free and clear of and from any

and all Claims,

20.  THIS COURT ORDERS that upon implementation of the Plan in accordance with
Section 8.2(2) thereof, the Applicant shall deliver to the Monitor and file with the Court a copy
of a certificate stating that all conditions precedent set out in the Plan have been satisfied or
waived, the Articles of Reorganization have been filed and have become effective as of the date
set out in the Certificate of Amendment, the transactions set out in Section 8.2(2) of the Plan
have occurred and become effective, and that the implementation of the Plan shall have occurred

in accordance with the Plan at the Effective Time,

21.  THIS COURT ORDERS that each Contract shall remain in full force and effect and no
Person who is a party to any Contract shall, following the Plan Implementation Date, accelerate,
terminate, rescind, refuse to perform or repudiate its obligations thereunder, or enforce or
exercise any right (including any right of set-off, dilution or other remedy) or make any demand

or declare any default, violation or breach under or in respect of any such Contract and no



automatic termination under or in respect of any such Contract will have any validity or effect,

by reason:

(a)  of the insolvency of the Applicant (or any of its subsidiaries on account of the
insolvency of the Applicant) or the fact that the Applicant sought or obtained
relief under the CCAA, that the CCAA Proceedings have been commenced or
completed, or that the within restructuring or recapitalization has been

implemented in respect of the Applicant; or

(b} of any compromises or arrangements effected pursuant to, or in connection with,
the Plan or any action taken or transaction effected pursuant to the Plan, the
Articles of Reorganization, any of the Restructuring Documents or this Sanction
Order, including the change in control of the Applicant or any of its subsidiaries;
provided, however, that nothing in this paragraph shall affect or otherwise limit
any contractual right that an employee of the Applicant may have with respect to
a change in control of the Applicant.

RELEASES, DISCHARGES AND INJUNCTIONS

22.  THIS COURT ORDERS AND DECLARES that the compromises, arrangements,
reorganizations, releases, discharges and other transactions contemplated in and by the Plan,
including the Articles of Reorganization and the Restructuring Documents, including those
granted by and for the benefit of the Released Parties, are integral components thereof and are
necessary for, and vital to, the success of the Plan and that, effective on the Plan Implementation
Date, all such releases, discharges and injunctions are hereby sanctioned, approved and given full

force and effect in accordance with and subject to their respective terms.

23.  THIS COURT ORDERS that, without limiting the generality of any provision of this
Order or the Plan, immediately upon the Plan Implementation Date having occurred, every
Person (regardless of whether or not such Persons are Affected Creditors) hereby fully, finally,
irrevocably and unconditionally releases and discharges each of the Released Parties of and from
any and all demands, claims, actions (including any class actions or proceedings before an
administrative tribunal), causes of action, grievances, counterclaims, suits, debts, sums of money,

accounts, covenants, damages, judgments, expenses, executions, liens and other recoveries on
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account of any liability, obligation, demand or cause of action of whatever nature that any such
Person may be entitled to assert, including, without limitation, any and all claims for accounting,
reconciliation, contribution or indemnity, restitution or otherwise, whether known or unknown,
matured or unmatured, direct, indirect or derivative, foreseen or unforeseen, existing or hereafter
arising, based in whole or in part on any act or omission, transaction, dealing, termination,
disclaimer or repudiation of any contract, lease or other agreement, whether written or oral or
other occurrence existing or taking place on or prior to the Effective Time relating to, arising out
of or in connection with any Affected Claims, the Plan, the Articles of Reorganization, the
cancellation of the Securities and the transfer of the Common Shares without consideration,
compensation or relief of any kind, the Restructuring Documents, the CCAA Proceedings, the
Reorganization or any of the transactions implemented in connection with any of the foregoing
(collectively, the “Released Claims”); provided, however, that nothing herein shall release or
discharge a Released Party: (i) from any of its obligations under the Plan, the Restructuring
Documents, the Articles of Reorganization, the Transaction Agreement or any other agreement
which the Plan Participants or some of them may have entered into in connection with any of the
foregoing; (ii) if such Released Party is adjudged by the express terms of a judgment rendered on
a final determination on the merits to have committed gross negligence, fraud or willful
misconduct; or (iii) in the case of directors in respect of any claim of the kind referred to in

subsection 5.1(2) of the CCAA or (iv) the EDC Claims.

24,  THIS COURT ORDERS that, without limiting the generality of any provision of this
Order or the Plan, immediately upon the Plan Implementation Date having occurred, every
Person (regardless of whether or not such Persons are Affected Creditors) hereby fully, finally,
irrevocably and unconditionally releases and discharges the Applicant (and any successor thereto
or the Sponsor Subsidiary) and the current and former officers and directors thereof of and from
any and all demands, claims, actions (including any class actions or proceedings before an
administrative tribunal), causes of action, grievances, counterclaims, suits, debts, sums of money,
accounts, covenants, damages, judgments, expenses, executions, liens and other recoveries on
account of any liability, obligation, demand or cause of action of whatever nature that any such
Person may be entitled to assert, including, without limitation, any and all claims for accounting,
reconciliation, contribution or indemnity, restitution or otherwise, whether known or unknown,

matured or unmatured, direct, indirect or derivative, foreseen or unforeseen, existing or hereafter
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arising, based in whole or in part on amy act or omission, transaction, dealing, termination,
disclaimer or repudiation of any contract or other agreement, whether written or oral or other
occurrence existing or taking place on or prior to the Effective Time relating to, arising out of or
in connection with any Equity Claims; provided, however, that nothing herein shall release or
discharge a director or current or former officer in respect of any claim of the kind referred to in
subsection 5.1(2) of the CCAA.

25.  THIS COURT ORDERS that, without limiting ﬂle generality of any provision of this
Order or fhe Plan, immediately upon the Plan Implementation Date having occurred, all Persons
(regardless of whether or not such Persons are Affected Creditors) are permanently and forever
barred, estopped, stayed and enjoined, on and after the Effective Time, with respect to any and
all Released Claims, from (i) commencing, conducting or continuing in any manner, directly or
indirectly, any action, suits, demands or other proceedings of any nature or kind whatsoever
(including, without limitation, any proceeding in a judicial, arbitral, administrative or other
forum) against the Released Parties; (ii) enforcing, levying, attaching, collecting or otherwise
recovering or enforcing by any manner or means, directly or indirectly, any judgment, award,
decree or order againsf the Released Parties or their property; (iii) commencing, conducting or
continuing in any manner, directly or indirectly, any action, suits or demands, including without
limitation, by way of contribution or indemnity or other relief, in common law, or in equity,
breach of trust or breach of fiduciary duty or under the provisions of any statute or regulation, or
other proceedings of any nature or kind whatsoever (including, without limitation, any
proceeding in a judicial, arbitral, administrative or other forum) against any Person who makes
such a claim or might reasonably be expected to make such a claim, in any manner or forum,
against one or more of the Released Parties; (iv) creating, perfecting, asserting or otherwise
enforcing, directly or indirectly, any lien or encumbrance of any kind against the Released
Parties or their property; or (v) taking any actions to interfere with the implementation or
consummation of this Plan; provided, however, that the foregoing shall not apply to the
enforcement of any obligations under Plan, the Restructuring Documents or the Transaction
Agreement or any other agreement which the Plan Participants or some of them may have
entered into in connection with any of the foregoing or in respect of any claim against a director
of the kind referred to in subsection 5.1(2) of the CCAA.,
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26. THIS COURT ORDERS that, without limiting the generality of any provision of this
Order or the Plan, immediately upon the Plan Implementation Date having occurred, all Persons
(regardless of whether or not such Persons are Affected Creditors) are permanently and forever
barred, estopped, stayed and enjoined, on and after the Effective Time, with respect to any and
all Equity Claims, from (i) commencing, conducting or continuing in any manner, directly or
indirectly, any action, suits, demands or other proceedings of any nature or kind whatsoever
(including, without limitation, any proceeding in a judicial, arbitral, administrative or other
forum) against the Applicant (or any successor thereto or the Sponsor Subsidiary) or any current
or former officer or director thereof; (i) enforcing, levying, attaching, collecting or otherwise
recovering or enforcing by any manner or means, directly or indirectly, any judgment, award,
decree or order against the Applicant (or any successor thereto or the Sponsor Subsidiary), any
current or former officer or director thereof, or their property; (iii) commencing, conducting or
continuing in any manner, directly or indirectly, any action, suits or demands, including without
limitation, by way of contribution or indemmity or other relief, in common law, or in equity,
breach of trust or breach of fiduciary duty or under the provisions of any statute or regulation, or
other proceedings of any nature or kind whatsoever (including, without limitation, any
proceeding in a judicial, arbifral, administrative or other forum) against any Person who makes
such a claim or might reasonably be expected to make such a claim, in any manner or forum,
against the Applicant (or any successor thereto or the Sponsor Subsidiary) or any current or
former officer or director thereof; (iv) creating, perfecting, asserting or otherwise enforcing,
directly or indirectly, any lien or encumbrance of any kind against the Applicant (or any
successor thereto or the Sponsor Subsidiary), any current or former officer or director thereof, or
their property; or (v) taking any actions to interfere with the implementation or consummation of
this Plan; provided, however, that the foregoing shall not apply in respect of any claim against a

director or current or former officer of the kind referred to in subsection 5.1(2) of the CCAA.

27.  THIS COURT ORDERS that, without limiting the generality of any provision of this
Order or the Plan, immediately upon the Plan Implementation Date having occurred, all Persons
(regardless of whether or not such Persons are Affected Creditors) are permanently and forever
barred, estopped, stayed and enjoined, on and after the Effective Time, with respect to any claim
of the kind referred to in subsection 5.1(2) of the CCAA, from (i) commencing, conducting or

continuing in any manner, directly or indirectly, any action, suits, demands or other proceedings
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of any nature or kind whatsoever (including, without limitation, any proceeding in a judicial,
arbitral, administrative or other forum) against the Applicant (or any successor thereto or the
Sponsor Subsidiary), or its property; (ii) enforcing, levying, attaching, collecting or otherwise
recovering ot enforcing by any manner or means, directly or indirectly, any judgment, award,
decree or order against the Applicant (or any successor thereto or the Sponsor Subsidiary), or its
property; (iii) commencing, conducting or continuing in any manner, directly or indirectly, any
action, suits or demands, including without limitation, by way of contribution or indemnity or
other relief, in common law, or in equity, breach of trust or breach of fiduciary duty or under the
provisions of any statute or regulation, or other proceedings of any nature or kind whatsoever
(including, without limitation, any proceeding in a judicial, arbitral, administrative or other
forum) against anSr Person who makes such a claim or might reasonably be expected to make
such a claim, in any manner or forum, against the Applicant (or any successor thereto or the
Sponsor Subsidiary) or its property; (iv) creating, perfecting, asserting or othervﬁse enforcing,
directly or indirectly, any lien or encumbrance of any kind against the Applicant (or any
successor thereto or the Sponsor Subsidiary), or its property; or (v) taking any actions to interfere
with the implementation or consummation of this Plan; and that the sole recourse for any such
claims against a current or former director or officer of the Applicant as of the date hereof shall
be, and is hereby, limited to any recoveries available from the Applicant’s insurance policies in
respect of its current or former directors or officers, and that the holder of any such valid and
proven claim shall be subrogated to the rights of any such director or officer to any insurance

coverage available in respect of such a claim.

28.  THIS COURT ORDERS that, pursuant to paragraphs 14 and 24 of this Order, the action
styled as Laneville v. Allen-Vanguard Corporation, et al., Court File No. 64170, commenced at
London (the “Action™) is hereby dismissed without costs as against the Applicant.
Notwithstanding the dismissal of the Action as against the Applicant and the full release of the
Applicant from the claims in the Action pursuant to the Plan and this Order, the Applicant shatl
preserve all documentation within its possession, power and control relevant to the Action,
pending further Order of the Court. This Order is without prejudice to: (a) the Plaintiff in the
Action requesting documentary discovery and oral discovery of a representative of the Applicant
under the provisions of R, 30.10 and R. 31.10 of the Rules of Civil Procedure; (b) the Plaintiff in

the Action serving a summons to witness on an employee of the Applicant under the provisions
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of R. 39.03 of the Rules of Civz"l Procedure; and (c) the Applicant’s rights in responding to any

such actions.

DISCHARGE OF MONITOR

29.  THIS COURT ORDERS that as of the Effective Time, the Monitor shall be discharged
and released and shall have no further obligations and responsibilities, save and expect with
respect to any remaining duties and responsibilities required to give effect to the terms of the

Plan and this Qrder.

30.  THIS COURT ORDERS that the completion of the Monitor’s duties shall be evidenced,
and its final discharge shall be effected by the Monitor filing a certificate of discharge with this
Court.

31. THIS COURT ORDERS AND DECLARES that the actions and conduct of the
Monitor in the CCAA Proceedings are hereby approved and that the Monitor has satisfied all of
its obligations up to and including the date of this Sanction Order, and that in addition to the
protections in favour of the Monitor as set out in the Initial Order, the Monitor shall not be liable
for any act or omission on the part of the Monitor, including with respect to any reliance thereof,
including without limitation, with respect to any information disclosed, any act or omission
pertaining to the discharge of duties under the Plan or as requested by the Applicant or with
respect to any other duties or obligations in respect of the implementation of the Plan, save and
except for any claim or liability arising out of any gross negligence or willful misconduct on the
part of the Monitor, Subject to the foregoing, and in addition to the protections in favour of the
Monitor as set out in the Orders of this Court, any Claims against the Monitor in connection with
the performance of its duties as Monitor are hereby released, stayed, extinguished and forever

barred and.the Monitor shall have no liability in respect thereof.

32.  THIS COURT ORDERS that no action or other proceeding shall be commenced against
the Monitor in any way arising from or related to its capacity or conduct as Monitor except with
prior leave of this Court and on prior written notice to the Monitor and such further order
securing, as security for costs, the solicitor and his own client costs of the Monitor in connection
with any proposed action or proceeding as the Court hearing the motion for leave to proceed may

deem just and appropriate.
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33, THIS COURT ORDERS that the Reports of the Monitor and the activities of the

Monitor referred to therein be and are hereby approved.

CCAA CHARGES

34, THIS COURT ORDERS that the Director’s Charge (as such term is defined in the
Initial Order) is hereby discharged and released and of no further force or effect as of the
Effective Time.

35, THIS COURT ORDERS that on the Plan Implementation Date, or as soon as
reasonably practicable thereafter, the Applicant shall pay all professional fees and disbursements
incurred at their standard rates due to the Monitor, counsel for the Monitor and counsel for the
Applicant in respect of these proceedings for the period up to and including the Plan
Implementation Date, to the extent not alfeady paid in accordance with the terms of the Initial
Order, and upon such payments having been made by the Applicant, the Monitor shall file an
acknowledgment confirming same with the Court (with a copy to the Sponsor) at which time the
Administration Charge (as such term is defined in the Initial Order) shall hereby be discharged
and released and of no further force or effect or, failing the filing of such acknowledgement by

the Monitor, at such time as determined by this Honourable Court.

INITIAL ORDER AND OTHER ORDERS

36. THIS COURT ORDERS that:

(a)  except to the extent that the Initial Order has been varied by or is inconsistent
with this Order or any further Order, the provisions of the Initial Order shall
remain in full force and effect until the Effective Time; provided that the
protection granted in favour of the Monitor in the Initial Order shall continue in
full force and effect after the Effective Time;

(b)  the stay of proceedings set out in the Initial Order is hereby extended until the
Effective Time without further order of this Court.
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EFFECT, RECOGNITION, ASSISTANCE

37.  THIS COURT ORDERS that this Order shall have full force and effect in all provinces
and territories in Canada, outside Canada and against all Persons against whom it may otherwise

be enforceable.

18. THIS COURT REQUESTS the aid, recognition and assistance of other courts in
Canada in accordance with Section 17 of the CCAA and requests that the Federal Court of
Canada and the courts and judicial, regulatory and administrative bodies of or by the provinces
and territories of Canada, the Parliament of Canada, the United States of America, the states and
other subdivisions of the United States of America including, without limitation, the U.S. District
Court, the United Kingdom, Ireland, India and other nations and states act in aid, recognition and
assistance of, and be complementary to, this Court in carrying out the terms of this Order and
any other Order in this proceeding. Each of the Applicant, the Monitor and the Sponsor shall be
at liberty, and is hereby authorized and empowered, to make such further applications, motions
or proceedings to or before such other court and judicial, regulatory and administrative bodies,
and take such other steps, in Canada, the United States of America, the United Kingdom, Ireland,

India, and other nations as may be necessary or advisable to give effect to this Order.

39.  THIS COURT ORDERS that, in the event that the Affected Creditors and the Sponsor
cannot resolve the guantum of the equity injection to be made by the Sponsor pursuant to the
Transaction Agreement prior to the Effective Time, such quantum shall be determined by this
Honourable Court on an expedited basis (within thirty days or less, subject to Court availability)
on a mutually agreed timetable and process between the Affected Creditors and the Sponsor.
Prior to the Effective Time, the Affected Creditors, the Sponsor and the Allen-Vanguard Parties
shall agree on amended terms to the Credit Agreement and any other agreements among them
required to outline the mechanism to resolve the quantum of the equity injection and related

matfers.

ENTERED AT /INSCRIT A TORONTO

Sg/fgg\?s}(:\g%essms O, | M C &-&/‘W {(‘-
DEC 16 2008

: S O Joanne Nicoara
PERFPAR; <5 Reglstrar, Superior Court of Justice
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3.

ARTICLES OF REORGANIZATION
STATUTS DE REORGANISATION

The name of the corporation is: {Set out in BLOCK CAPITAL LETTERS)
Dénomination sociale de la souiété : (Ecrire en LETTRES MAJUSCULES SEULEMENT) :

AIL|LIE|N]-{V|A|N|G|U|A|R|D| |C|O|R|P{O|RiA[T!I|OIN

The new nama of the corporation if changed by the reorganization: {Set cut in BLOCK CAPITAL LETTERS)
Nouvella dénomination sociale de la socisté si elle est modifide par suite de la réorganisation : (Ecrire en LETTRES
MAJUSCULES SEULEMENT) :

Date of incorporation/amalgamation: / Date de /a constitution ou de la fusion ;

2005 February 10

Year, Month, Day / anhée, mois, jour
The reorganization was ordered by the court on / La cour a ordonné la réorganisation fe
[DATE TO BE INSERTED PRIOR TQ FILING}

Year, Month, Day / année, mois, jour

and a certified copy of the Order of the gourt is attached to these articles as Exhibit "A". / une copie certifiée conforme de
t'ordonnance de la cour constitue l'annexe «As.

In accordance wilh the Order for reorganization the arficles of the corporation are amended as follows:
Conformément & l'ordonnance de réorganisation, les statuts de la société sont modifiés de la fagon suivante :

Amend the rights, privileges, restrictions and conditions attaching to the common shares by adding the
provisions set out in Schedule 1 and Schedule 2 which are attached to these articles.
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SCHEDULE 1
TO THE ARTICLES OF REORGANIZATION OF
ALLEN-VANGUARD CORPORATION

The additional rights, privileges, restrictions and conditions attaching to the common shares as a
class shall be as follows: -

1. Defined Terms

For the purposes of paragraphs 2 and 3 hereof:

(a) “Corporation” means Allen-Vanguard Corporation;

(b)  “Contego AV” means Contego AV Luxembourg S.a r.1,, a Luxembourg Sarl;

(c)  “Transfer” has the meaning ascribed to such term in paragraph 2(b) hereof;

(d)  “Transfer Agent” means CIBC Mellon Trust Company;

(¢)  “Transfer Date” means the date upon which the Transfer Notice is delivered to
the Transfer Agent in accordance with paragraph 2(a) hereof;

()  “Transfer Price” means $1.00;

(g)  “Transfer Notice” means the notice advising of the Transfer, substantially in the
form attached hereto as Schedule 2; and

(h) “Transfer Time” means the time the Transfer Notice is delivered to the Transfer
Agent on the Transfer Date in accordance with paragraph 2(a) hereof.

2, Transfer

(a) At any time, the Corporation may cause the Transfer through the delivery by the
Corporation of the Transfer Notice to the Transfer Agent by hand delivery to an
authorized signing officer of the Transfer Agent, which delivery shall be deemed
to be delivery of the Transfer Notice to each holder of common shares of the
Corporation, with a copy to Contego AV by delivery to an authorized signing
officer of Contego AV.

®)  In the event the Transfer Notice is delivered by the Corporation in accordance

with paragraph 2(a) hereof, at the Transfer Time, each holder of common shares
shall be deemed to have transferred, to Contego AV all of such person’s right,
title and interest in and to its common shares and Contego AV shall acquire, and
shall be deemed to have acquired, from each such holder of common shares all,
but not less than all, of the common shares held by each such holder (which
transfer and acquisitions are referred to herein as the “Transfer”) and, at the
Transfer Time, each holder of common shares shall not be entitled to exercise any
of the rights of a holder of common shares in respect thereof other than the right
to receive its pro rata share of the Transfer Price for the common shates.
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(¢)  Contego AV shall, on the Transfer Date, deposit with, or otherwise cause to be
deposited with, the Transfer Agent sufficient funds to pay the Transfer Price to
the holders of the common shares and, in the event that the Transfer Notice is
delivered by the Corporation in accordance with paragraph 2(a) hereof, such
deposit shall constitute a full and complete discharge of Contego AV’s obligation
to pay the Transfer Price to the holders of the common shares. On and after the
Transfer Time, any such money deposited with the Transfer Agent shall be held
by the Transfer Agent as agent for the holders of the common shares, and receipt
of payment by the Transfer Agent shall be deemed to constitute payment of the
Transfer Price to the holders of the common shares for all of the common shares
transferred pursuant to the Transfer. The holders of the common shares
transferred pursuant to the Transfer shall be entitled to receive their pro rata share
of the Transfer Price (rounded down to the nearest $0.01), without interest, for the
common shares so transferred, (i) on presentation and surrender of the certificate
or certificates representing all common shares held by such holder (or, in respect
of any such certificate or certificates which have been lost, destroyed or
wrongfully taken, an indemnity bond together with an affidavit confirming
ownership, each in a form satisfactory to Contego AV, acting reasonably) or any
other evidence of ownership with respect to the common shares which is
satisfactory to Contego AV, acting reasonably, and (ii) on presentation of a fully
completed and duly executed letter of transmittal in & form acceptable to Contego
AV and the Transfer Agent, acting reasonably, provided that no holder shall be
entitied to receive an amount less than $0.01. Should any holder of any common
shares transferred pursuant to the Transfer fail to present and surrender the above
mentioned documentation, Contego AV shall have the right, after four (4) years
from the Transfer Date, to have all remaining funds deposited with the Transfer
Apgent refurned to Contego AV and Contego AV shall thereafter be responsible
for payment of the Transfer Price to any former holder of a common share upon
presentation and surrender of such documentation as Contego AV may require.

If the Transfer Notice has not been delivered to the Transfer Agent in accordance with
paragraph 2(a) hereof on or prior to 11:59 p.m. on the date that is two (2) business days
after the date on which the certificate of amendment is received by the Corporation from
the Ministry of Government Services, the provisions of paragraphs 1 and 2 hereof shall
be of no force or effect.
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SCHEDULE 2
TO THE ARTICLES OF REORGANIZATION OF
ALLEN-VANGUARD CORPORATION

TRANSFER NOTICE
TO: CIBC Mellon Trust Company
COPY TO: Contego AV Luxembourg S.ar.l.
FROM: Allen-Vanguard Corporation
DATE: [insert date]

All capitalized terms in this Transfer Notice that are not defined herein have the meaning
ascribed to such terms in the share provisions attaching to the common shares of Allen-Vanguard
Corporation.

In accordance with the share provisions attaching to the common shares, Allen-Vanguard
Corporation hereby gives notice to the Transfer Agent and Contego AV Luxembourg S.a r.1. of
the Transfer.

ALLEN-VANGUARD CORPORATION

Per:

Name:
Title:

Date on which this Transfer Notice is delivered to the Transfer Agent:

Time on the Transfer Date this Transfer Notice is delivered to the Transfer Agent:

\5772457.8



6. The terms and conditions fo which the reorganization is made subject by the Order have baen complied with.
_ Les conditions que l'ordonnance impose & la réorganisation ont été respactéas.

These articies are submitted under section 186 of the Business Corporations Act and are signed in duplicate.
Les présents statuls sont déposés en veriu de I'articie 186 de la Loi sur les sociétés par actions, is sont signés en double
axsmplaire.

ALLEN-VANGUARD CORPORATION

Narne of Carporation / Dénomination sociale de fa socldld

By
Par:

[TO BE COMPLETED]

R T ] Description of Office / Fonction

07114 (0FZ008)



EXHIBIT A
TO THE ARTICLES OF REORGANIZATION OF
ALLEN-VANGUARD CORPORATION

CERTIFIED COPY OF THE ORDER OF THE COURT



Schedule “B”

Amendments

Section 8.6(i)

Delete current section 8.6(i) and replace with:

6] At the Effective Time, the Released Parties will be released and discharged or
deemed to be released and discharged by each of the other Released Parties and all
Affected Creditors and all other Persons from any and all demands, claims, actions
(including any class actions or proceedings before an administrative tribunal), causes of
action, grievances, counterclaims, suits, debts, sums of money, accounts, covenants,
damages, judgments, expenses, executions, liens and other recoveries on account of any
lability, obligation, demand or cause of action of whatever nature that any such Person
may be entitled to assert, including, without limitation, any and all claims for accounting,
reconciliation, contribution or indemnity, restitution or otherwise, whether known or
unknown, matured or unmatured, direct, indirect or derivative, foreseen or unforeseen,
existing or hereafter arising, based in whole or in part on any act or omission, transaction,
dealing, termination, disclaimer or repudiation of any contract, lease or other agreement,
whether written or otal or other occurrence existing or taking place on or prior to the
Effective Time relating o, arising out of or in connection with any Affected Claims, this
Plan, the Articles of Reorganization, the cancellation of the Securities and the transfer of
the Common Shares without consideration, compensation or relief of any kind, the
Restructuting Documents, the CCAA Proceedings, the Reorganization or any of the
transactions implemented in connection with any of the foregoing (collectively, the
“Released Claims™); provided, however, that nothing herein shall release or discharge a
Released Party: (i) from any of its obligations under the Plan, the Restructuring
Documents, the Articles of Reorganization, the Transaction Agreement or any other
agreement which the Plan Participants or some of them may have entered into in
connection with any of the foregoing; (ii) if such Released Party is adjudged by the
express terms of a judgment rendered on a final determination on the merits to have
committed gross negligence, fraud or willful misconduct; or (iii) in the case of directors
in respect of any claim of the kind referred to in subsection 5.1(2) of the CCAA or (iv)
the EDC Claims.

Section 8.6(ii)

Delete current section 8.6(ii} and replace with:

(i) At the Effective Time, the Company and the current and former officers and
directors thereof will be released and discharged or deemed to be released and discharged
by each other and all Affected Creditors and all other Persons from any and all demands,
claims, actions (including any class actions or proceedings before an administrative
tribunal), causes of action, grievances, counterclaims, suits, debts, sums of money,
accounts, covenants, damages, judgments, expenses, executions, liens and other



recoveries on account of any liability, obligation, demand or cause of action of whatever
nature that any such Person may be entitled to assert, including, without limitation, any
and all claims for accounting, reconciliation, contribution or indemnity, restitution or
otherwise, whether known or unknown, matured or unmatured, direct, indirect or
derivative, foreseen or unforeseen, existing or hereafter arising, based in whole or in part
on any act or omission, transaction, dealing, termination, disclaimer or repudiation of any
contract, lease or other agreement, whether written or oral or other occurrence existing or
taking place on or prior to the Effective Time relating to, arising out of or in connection
with any Equity Claims; provided, however, that nothing herein shall release a director or
current or former officer in respect of any claim of the kind referred to in subsection
5.1(2) of the CCAA.

Section 8.7(ii)

Delete current section 8.7(ii) and replace with:

(i)  All Persons (regardless of whether or not such Persons are Affected Creditors) are
permanently and forever barred, estopped, stayed and enjoined, on and after the Effective
Time, with respect to any and all Equity Claims, from (i) commencing, conducting or
continuing in any manner, directly or indirectly, any action, suits, demands or other
proceedings of any nature or kind whatsoever (including, without limitation, any
proceeding in a judicial, arbitral, administrative or other forum) against the Company (or
any successor thereto or the Sponsor Subsidiary) or any current or former officer or
director thereof; (ii) enforcing, levying, attaching, collecting or otherwise recovering or
enforcing by any manner or means, directly or indirectly, any judgment, award, decree or
order against the Company (or any successor thereto or the Sponsor Subsidiary), any
current or former officer or director thereof, or their property; (iii) commencing,
conducting or continuing in any manner, directly or indirectly, any action, suits or
demands, including without limitation, by way of contribution or indemnity or other
relief, in common law, or in equity, breach of trust or breach of fiduciary duty or under
the provisions of any statute or regulation, or other proceedings of any nature or kind
whatsoever (including, without limitation, any proceeding in a judicial, arbitral,
administrative or other forum) against any Person who makes such a claim or might
reasonably be expected to make such a claim, in any manner or forum, against the
Company (or any successor thereto or the Sponsor Subsidiary) or any current or former
officer or director thereof: (iv) creating, perfecting, asserting or otherwise enforcing,
directly or indirectly, any lien or encumbrance of any kind against the Company (or any
successor thereto or the Sponsor Subsidiary), any current or former officer or director
thereof, or their property; or (v) taking any actions to interfere with the implementation or
consummation of this Plan; provided, however, that the foregoing shall not apply in
respect of any claim against a director or current or former officer of the kind referred to
in subsection 5.1(2) of the CCAA.



Section 8,7(iii)

Delete current section 8.7(iii) and replace with:

@iii)  All Persons (regardless of whether or not such Persons are Affected Creditors) are
permanently and forever barred, estopped, stayed and enjoined, on and after the Effective
Time, with respect to any claim of the kind referred to in subsection 5.1(2) of the CCAA,
from (i) commencing, conducting or continuing in any manner, directly or indirectly, any
action, suits, demands or other proceedings of any nature or kind whatsoever (including,
without limitation, any proceeding in a judicial, arbitral, administrative or other forum)
against the Company (or any successor thereto or the Sponsor Subsidiary) or its property;
(ii) enforcing, levying, attaching, collecting or otherwise recovering or enforcing by any
manner or means, directly or indirectly, any judgment, award, decree or order against the
Company (or any successor thereto or the Sponsor Subsidiary) or its property; (ii1)
commencing, conducting or continuing in any manner, directly or indirectly, any action,
suits or demands, including without limitation, by way of contribution or indemnity or
other relief, in common law, or in equity, breach of trust or breach of fiduciary duty or
under the provisions of any statute or regulation, or other proceedings of any nature or
kind whatsoever (including, without limitation, any proceeding in a judicial, arbitral,
administrative or other forum) against any Person who makes such a claim or might
reasonably be expected to make such a claim, in any manner or forum, against the
Company (or any successor thereto or the Sponsor Subsidiary) or its property; (iv)
creating, perfecting, asserting or otherwise enforcing, directly or indirectly, any lien or
encumbrance of any kind against the Company (or any successor thereto or the Sponsor
Subsidiary) or its property; or (v) taking any actions to interfere with the implementation
or consummation of this Plan; and the sole recourse for any such claims against a current
or former director or officer of the Company as of the date hereof shall be, and is hereby,
limited to any recoveries available from the Company’s insurance policies in respect of
its current or former directors or officers, and that the holder of any such valid and
proven claim shall be subrogated to the rights of any such director or officer to any
insurance coverage available in respect of such a claim.



Schedule “C”

Blackline of Amendmenis

Section 8.6(i):

i) At the Effective Time, the Released Parties will be released and discharged or
deemed to be released and discharged by each of the other Released Parties and all
Affected Creditors and all other Persons from any and all demands, claims, actions
(including any class actions or proceedings before an administrative tribunal), causes of
action, grievances, counterclaims, suits, debts, sums of money, accounts, covenants,
damages, judgments, expenses, executions, liens and other recoveries on account of any
liability, obligation, demand or cause of action of whatever nature that any such Person
may be entitled to assert, including, without limitation, any and all claims for accounting,
reconciliation, contribution or indemnity, restitution or otherwise, whether known or
unknown, matured or unmatured, direct, indirect or derivative, foreseen or unforeseen,
existing or hereafter arising, based in whole or in part on any act or omission, transaction,
dealing, termination, disclaimer or repudiation of any contract, lease or other agreement,
whether written or oral or other occurrence existing or taking place on or prior to the
Effective Time relating to, arising out of or in connection with any Affected Claims, this
Plan, the Articles of Reorganization, the cancellation of the Securities and the transfer of
the Common Shares without consideration, compensation or relief of any kind, the
Restructuring Documents, the CCAA Proceedings, the Reorganization or any of the
transactions implemented in comnection with any of the foregoing (collectively, the
“Released Claims™); provided, however, that nothing herein shall release or discharge a
Released Party: (i) from any of its obligations under the Plan, the Restructuring
Documents, the Articles of Reorganization, the Transaction Agreement or any other
agreement which the Plan Participants or some of them may have entered into in
connection with any of the foregoing; (i) if such Released Party is adjudged by the
express terms of a judgment rendered on a final determination on the merits to have
committed gross negligence, fraud or willful misconduct; or (iii) in the case of directors
in respect of any claim of the kind referred to in subsection 5.1(2) of the CCAA or (iv)
the EDC Claims.

Section B8.6(ji):

(i) At the Effective Time, the Company and the current and former officers and
directors thereof will be released and discharged or deemed to be released and discharged
by each other and all Affected Creditors and al} other Persons from any and all demands,
claims, actions (including any class actions or proceedings before an administrative
tribunal), causes of action, grievances, counterclaims, suits, debts, sums of money,
accounts, covenants, damages, judgments, expenses, executions, liens and other
recoveries on account of any liability, obligation, demand or cause of action of whatever
nature that any such Person may be entitled to assert, including, without limitation, any
and all claims for accounting, reconciliation, contribution or indemnity, restitution or
otherwise, whether known or unknown, matured or unmatured, direct, indirect or



derivative, foreseen or unforeseen, existing or hereafter arising, based in whole or in part
on any act or omission, transaction, dealing, termination, disclaimer or repudiation of any
contract, lease or other agreement, whether written or oral or other occurrence existing or
taking place on or prior to the Effective Time relating to, arising out of or in connection
with any Equity Claims; provided, however, that nothing herein shall release a director or
current or former officer in respect of any claim of the kind referred to in subsection
5.1(2) of the CCAA.

Section 8.7(ii):

(i)  All Persons (regardless of whether or not such Persons are Affected Creditors) are
permanently and forever barred, estopped, stayed and enj oined, on and after the Effective
Time, with respect to any and all Equity Claims, from (i) commencing, conducting or
continuing in any manner, directly or indirectly, any action, suits, demands or other
proceedings of any nature or kind whatsoever (including, without limitation, any
proceeding in a judicial, arbitral, administrative or other forum) against the Company (or
any successor thereto or the Sponsor Subsidiary) or any current or former officer or
director thereof: (ii) enforcing, levying, attaching, collecting or otherwise recovering or
enforcing by any manner or means, directly or indirectly, any judgment, award, decree or
order against the Company (or any successor thereto or the Sponsor Subsidiary), any
current or former officer or director thereof, or their property; (iif) commencing,
conducting or continuing in any mannet, directly or indirectly, any action, suits or
demands, including without lmitation, by way of confribution or indemnity or other
relief, in common law, or in equity, breach of trust or breach of fiduciary duty or under
the provisions of any statute or regulation, or other proceedings of any nature or kind
whatsoever (including, without limitation, any proceeding in a judicial, arbitral,
administrative or other forum) against any Person who makes such a claim or might
reasonably be expected to make such a claim, in any manner or forum, against the
Company (or any successor thereto or the Sponsor Subsidiary) or any curtent or former
officer or director thereof; (iv) creating, perfecting, asserting or otherwise enforcing,
directly or indirectly, any lien or encumbrance of any kind against the Company (or any
successor thereto or the Sponsor Subsidiary), any current or former officer or director
thereof, or their property; or (v) taking any actions to interfere with the implementation or
consummation of this Plan; provided, however, that the foregoing shall not apply in
respect of any claim against a director or current or former officer of the kind referred to
in subsection 5.1(2) of the CCAA.

Section 8.7(jii):

(ili)  All Persons (regardless of whether or not such Persons are Affected Creditors) are
permanently and forever barred, estopped, stayed and enjoined, on and after the Effective
Time, with respect to any claim agad i

the-date hereof of the kind referred to in subsection 5.1(2) of the CCAA, from (1)
commencing, conducting or continuing in any manner, directly or indirectly, any action,
suits, demands or other proceedings of any nature or kind whatsoever (including, without
limitation, any proceeding in a judicial, arbitral, administrative or other forum) against
the Company (or any successor thereto or the Sponsor Subsidiary) or apy-currentor
former-officerthereofits property; (ii) enforcing, levying, attaching, collecting or



otherwise recovering or enforcing by any manner or means, directly or indirectly, any
judgment, award, decree or order against the Company (or any successor thereto or the
Sponsor Subsidiary),.aﬂg,neugem-er—fefmet—e#ﬁeer—ﬁlereeﬂ-m or its property; (iii)
commencing, conducting or continuing in any manner, directly or indirectly, any action,
suits or demands, including without limitation, by way of contribution or indemnity or
other relief, in common law, or in equity, breach of trust or breach of fiduciary duty or
under the provisions of any statute or regulation, or other proceedings of any nature or
kind whatsoever (including, without limitation, any proceeding in a judicial, arbitral,
administrative or other forum) against any Person who makes such a claim or might
reasonably be expected to make such a claim, in any manner ot forum, against the
Company (or any successor thereto or the Sponsor Subsidiary) or any current-or-former
efficer thereofits property; (iv) creating, perfecting, asserting or otherwise enforcing,
directly or indirectly, any lien or encumbrance of any kind against the Company (or any
successor thereto or the Sponsor Subsidiary); 2
their or its property; or (v) taking any actions to interfere with the implementation or
consummation of this Plan; and the sole recourse for any such claims against a current or
former director or officer of the Company as of the date hereof shall be, and is hereby,
limited to any recoveries available from the Company’s insurance policies in respect of
its current or former directors or officers, and that the holder of any such valid and
proven claim shall be subrogated to the rights of any such director or officer to any
insurance coverage available in respect of such a claim.
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Court File No, CV-12-8667-00CT.

ONTARIO
SUPERIOR COURT OF JUSTICE
COMMERCIAL LIST
THE HONOURABLE MR. ) MONDAY, THE 10" DAY
)
JUSTICE MORAWETZ ) OF DECEMBER, 2012

55T, IN THE MATTER OF THE COMPANIES® CREDITORS
*HRRANGEMENT ACT, R.8.C. 1985, ¢. C-36, AS AMENDED
Ty
{ AND,IN THE MATTER OF A PLAN OF COMPROMISE OR

AﬁRANGEMENT OF SINO-FOREST CORPORATION

PLAN SANCTION ORDER

THIS MOTION, made by Sino-Forest Corporation (“SFC™), for an order (i) pursuant to
the.Companies' Creditors Arrangement Act, R.S.C. 1985, ¢. C-36, as amended (the “CCAA™,
sanctioning the plan of compromise and reorganization dated December 3, 2012 (including all
schedules thereto), which Plan is attached as Schedule “A” hereto, as supplemented by the plan
supplement dated November 21, 2012 previously filed with the Court, as the Plan may be furtﬁer
amended, veried or supplemented from time fo time in accordance with the terms thereof (the
"Plan"), and (ii) pursuant to the section 191 of the Conada Business Corporations Act, R.S.C,
1985, ¢. C-44, as amended (the “CBCA™), approving the Plan and amending the articles of SFC
and giving effect to the changes and transactions arising therefrom, was heard on December 7,

2012 at 330 University Avenue, Toronto, Ontario.

ON READING the Notice of Motion, the Affidavit of W. Judson Martin swomn
November 29, 2012 (the "Martin Affidavit"), the Thirteenth Report of FTI Consulting Canada

Inc. in ity capacity as monitor of SFC (the "Momitor") dated November 22, 2012 (the

"Mounitor's Thirteenth Report™), the supplemental report to the Monitor's Thirteenth Report
(the "Supplemental Report”), and the second supplemental report io the Monttor's Thirteenth
Report (the "Second Supplemental Repart") and on hearing the submissions of counsel for




SFC, the Monitor, the ad hoc comittee of Noteholders (the "Ad Hoe Noteholders"), and such
other counsel as were present, no one else appearing for any other party, although duly served
with the Motion Record as appears from the Affidavit of Service, filed.

DEFINED TERMS

1. THIS COURT ORDERS that any capitalized terms not otherwise defined in this Plan
Sanction Order shall have the meanings aseribed to such terms in the Plan and/or the Plan Filing
and Meeting Order granted by the Court on Aagust 31, 2012 (the "Plan Filing and Meeting

Order"), as the case may be.
SERVICE, NOTICE AND MEETING

2. THIS COURT ORDEkS that the time for service of the Notice of Motion, the Motion
Record in support of this motion, the Monitor’s Thirteenth Report, the Supplemental Report and
the Second Supplemental Report be and are hereby abridged and validated so that the motion is
properly returnable today and service upon any interested party other than those parties served is
hereby dispensed with.

3, THIS COURT ORDERS AND DECLARES that there has been good and sufficient
notice, service and delivery of the Plan Filing and Meeting Order and the Meeting Materials
(including, without limitation, the Plan) to all Persons upon which notice, service and delivery

was required.

4, THIS COURT ORDERS AND DECLARES that the Meeting was duly convened and
held, all in conformity with the CCAA and the Orders of this Court made in the CCAA
Proceeding, including, without limitation, the Plan Filing and Meeting Order.

5, THIS COURT ORDERS AND DECLARES that; (i) the hearing of the Plan Sanction
Order was open to all of the Affected Creditors and all other Persons with an interest in SFC and
that such Affected Creditors and other Persons were permitied to be heard at the hearing in
respect of the Plan Sanction Order; and (ii) prior to the hearing, all of the Affected Creditors and
all other Persons on the Service List in respect of the CCAA Proceeding were given adequate

notice thereof,

T PRNL T R
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SANCTION OF THE PLAN

6. THIS COURT ORDERS that the relevant class of Affected Creditors of SFC for
the purposes of voting to approve the Plan is the Affected Creditors Class,

7 THIS COURT ORDERS AND DECLARES that the Plan, and all the terms and
conditions thercof, and matters and transactions contemplated thereby, are fair and

reasonable,

8. THIS COURT ORDERS that the Plan is hereby sanctioned and approved pursuant to
section 6 of the CCAA,

PLAN IMPLEMENTATION

9. THIS COURT ORDERS AND DECLARES that the Plan and all associated steps,
compromises, releases, discharges, cancellations, fransactions, arrangements and reorganizations
effected thereby are approved and shall be deemed to be implemented, binding and effective in
accordance with the provisions of the Plan as of the Plan Implementation Date at the Effective
Time, or at such other time, times or manner as may be set forth in the Plan, and shall enure to
the benefit of and be binding upon SFC, the other Released Parties, the Affected Creditors and
all other Persous and parties named or referred to in, affected by, or subject to the Plan,
including, without limitation, their respective heirs, adninistrators, executors, legal

representatives, successors, and assigns.

10. THIS COURT ORDERS that each of SFC and the Monitor are authorized and directed
to take all steps and actions, and to do all things, necessary or appropriate to implement the Plan
in accordance with its terms and to enfer into, execute, deliver, complete, implement and
consummate all of the steps, transactions, distributions, deliveries, allocations, instruments and
agreements contemplated pursuant to the Plan, and such steps and actions are hereby authorized,
ratified and spproved, Furthermore, neither SFC nor the Monitor shall incur any liability as a

result of acting in accordance with terms of the Plan and the Plan Sanction Order.

i1, THIS COURT ORDERS that SFC, the Monitor, Newco, the Litigation Trustee, the
Trustees, DTC, the Unresolved Claims Escrow Agent, all Transfer Agents and any other Person

required to make any distributions, deliveries or allocations or take any steps or actions related



thereto pursuant to the Plan are hereby directed to complete such distributions, deliveries or
allocations and to take any such related steps and/or actions in accordance with the terms of the
Plan, and such distributions, deliveries and allocations, and steps and actions related thereto, are
hereby approved,

12, THIS COURT ORDERS that upon the satisfaction or waiver, as applicable, of the
conditions precedent set out in section 9.1 of the Plan in accordance with the terms of the Plan,
as confirmed by SFC and Goodmans LLP {o the Monitor in writing, the Monitor is authorized
and directed to deliver to SFC and Goodmans LLP & certificate substantially in the form attached
hereto as Schedule “B” (the “Momnitor’s Certificate”) signed by the Monitor, certifying that the
Plan Implementation Date has occurred and that the Plan and this Plan Sanction Order are
effective in accordance with their terms. Following the Plan Implementation Date, the Monitor
shall file the Monitor's Certificate with this Court.

13, THIS COURT ORDERS AND DECLARES that the steps, compromises, releases,
discharges, cancellations, transactions, arrangements and reorgunizations to be effected on the
Plan Implementation Date are deemed to occur and be effected in the sequential order
contemplated in the Plan, without any further act or formality, beginning at the Effective Time.

14, THIS COURT ORDERS that SFC, the Monitor and the Initial Consenting Noteholders
are hereby authorized and empowered to exercise all such consent and approval rights in the

manner set Torth in the Plan, whether prior to or afier implementation of the Plan,

15.  THIS COURT ORDERS that from and afier the Plan Implementation Date, ard for the '
purposes of the Plan only, (i) if SFC does not have the ability or the capacity pursuant to
Applicable Law to provide its agreement, waiver, consent or approval to any matter requiring
SFC’s agreement, waiver, consent or approval under this Plan, such agreement, waiver consent
or approval may be provided by the Monitor; and (ii} if SFC does not have the ability or the
capacity pursuant to Applicable Law to provide its agreement, waiver, consent or approval to any
matter requiring SFC’s agreement, waiver, consent or approval under this Plan, and the Monitor
has been discharged pursuant to an Order, such agreement, waiver consent or approval shall be
deemed not to be necessary,



COMPROMISE OF CL.AIMS AND EFFECT OF PLAN

16.  THIS COURT ORDERS AND DECLARES that, pursuant to and int accordance with
the terms of the Plan, on the Plan Implementation Date, any and all Affected Claims shall be
fully, finally, itrevocably and forever compromised, released, discharged, cancelled and barred,
subject only to the right of the applicable Persons to receive the distributions and interests to
which they are entitled pursuant o the Plan,

17.  THIS COURT ORDERS AND DECLARES that, pursuant to and in accordance with
the terms of the Plan, on the Plan Implementation Date and at the time specified in Section 6.4 of
the Plan, all accrued and uapaid interest owing on, or in respect of, or as part of, Affected
Creditor Claims (including any Accrued Interest on the Notes and any interest accruing on the
Notes or any Ordinary Affected Creditor Claim after the Filing Date) shall be fully, finally,
imevocably and forever compromised, rcleased, discharged, cancelled and barred for no

consideration and no Person shall have any entitlement to any such accrued and unpaid interest.

18, THIS COURT ORDERS AND DECLARES that, on the Plan Implementation Date, the
ability of any Person to proceed against SFC or the Subsidiaries in respect of any Released
Claims shall be forever discharged, barred and restrained, and all proceedings with respect to, in
connection with, or relating to any such matter shall be permanently stayed.

19. THIS COURT ORDERS that each Affected Creditor is hereby deemecd to have
consented to all of the provisions of the Plen, in its entivety, and each Affected Creditor is hereby
deemed to have executed and delivered to SFC all consents, releases, assignments and waivers,

statutory or otherwise, required to implement and carry out the Plan in its entirety.

20, THIS COURT ORDERS that, on the Plan Implementation Date and at the time
specified in Section 6.4 of the Plan, the SFC Assets (including for greater certainty the Direct
Subsidiary Shares, the SFC Intercompany Claims and all other SFC Assets assigned, transferred
and conveyed to Newco and/or Newco II pursvant to section 6.4 of the Plan) shail vest in the
Person to whom such assets are being assigned, transferred and conveyed, in accordance with the
terms of the Plan, free and clear of and from any and all Charges, Claims (including,
notwithstanding anything to the contrary herein, any Unaffected Claims), D&O Claims, D&O
Indemnity Claims, Section 5.1(2) D&O Claims, Conspiracy Claims, Continuing Other D&O



Claims, Non-Released D&O Claims, Affected Claims, Class Action Claims, Class Action
Indemnity Claims, claims or rights of any kind in respect of the Notes or the Note Indenturcs,

and any right or claim that is based in whole or in part on facts, underlying transactions, Causes
of Action or events relating fo the Restructuring Transaction, the CCAA Proceedings or any of
the foregoing, and any puarantees or indemnities with respect to any of the foregoing, Any
Encumbrances or claims affecting, attaching to or relating to the SFC Assets in respect of the
foregoing are and shall be deemed to be irrevocably expunged and discharged as against the SFC
Assets, and no such Encumbrances or claims shall be pursued or enforceable as against Newco,

Newco II or any other Person.

21. THIS COURT ORDERS that any securities, interests, rights or claims pursuant to the
Plan, including the Newco Shares, the Newco Notes and the Litigation Trust Interests,
issued, assigned, transferred or conveyed pursuant fo the Plan will be free and clear of and
from any and all Charges, Claims (including, notwithstanding anything to the contrary herein,
any Unaffected Claims}, D&O Claims, D&O Indemnity Claims, Affected Claims, Section 5.1(2)
D&O Claims, Conspiracy Claims, Comtinuing Other D&O Claims, Non-Released D&O Claims,
Class Action Claims, Class Action Indemnity Claims, claims or rights of any kind in respect of
the Notes or the Note Indentures, and any right or ¢laim that is based in whole or in part on facts,
underlying {ransactions, causes of acfion or events relating to the Restrocturing Transaction, the
CCAA Proceedings or any of the foregoing, and any guarantees or indemnities with respect to

any of the foregoing.

22. THIS COURT ORDERS that the Litigation Trust Agreement is hereby approved and
deemed effective as of the Plan Implementation Date, including with respect to the transfer,
assignment and delivery of the Litigation Trust Claims to the Litigation Trustee which shall, and
are hereby deemed to, occur on and as of the Plan Implementation Date. For greater certainty,
the Litigation Trust Claims transferred, assigned and delivered to the Litigation Trustee shall not
include any Excluded Litigation Trust Claims and all Affected Creditors shali be deemed to have
consented to the release of any such Excluded Litigation Trust Claims pursuant to the Plan.

23.  'THIS COURT ORDERS that section 36.1 of the CCAA, sections 95 to 101 of the BIA
and any other federal or provincial Law relating to preferences, fraudulent conveyances or
transfers at undervalue, shall not apply to the Plan or to any payments, distributions, transfers,



allocations or transactions made or completed in connection with the restructuring and
recapitalization of SFC, whether before or after the Filing Date, including, without limitation,
to any and all of the payments, distributions, transfers, allocations or transactions
conternplated by and to be implemerted pursnant to the Plan.

24, THIS COURT ORDERS that the articles of reorganization to be filed by SFC
pursuant to section 191 of the CBCA, substantially in the form attached as Schedule “C”
hereto, are hercby approved, and SFC is hereby authorized to file the articles of
reorganization with the Director (as defined in the CBCA).

25.  THIS COURT ORDERS that on the Equity Cancellation Date, or such other date as
agreed to by the Monitor, SFC and the Initial Consenting Noteholders, all Existing Shares and
other Equity Interests shall be fully, finally and irrevocably cancelled.

26. THIS COURT ORDERS AND DECLARES that the Newco Shares shall be and are
hereby deemed to have been validly authorized, created, issued and outstanding as fully-paid

and non-assessabie shares in the capital of Newco as of the Effective Time.

27.  THIS COURT ORDERS AND DECLARES that upon the Plan Implementation Date the
initial Newco Share in the capital of Newco held by the Initial Newco Shareholder shall be deemed
to have been redeemed and cancelled for no consideration.

28.  THIS COURT ORDERS AND DECLARES thet it was advised prior to the hearing in
respect of the Plan Sanction Order that the Plan Sanction Order will be relied upon by SFC and
Newco as an approval of the Plan for the purpose of relying on the exemption from the
registration requirements of the Unifed States Securities Act of 1933, as amended, pursuant to
section 3(a)(10) thereof for the issuance of the Newco Shares, Newco Nofes and, to the extent
they may be deemed to be securities, the Litigation Trust Interests, and any other securities to be
issued pursuant to the Plan,

STAY OF PROCEEDINGS

29.  THIS COURT ORDERS that all obligations, agreements or leases to which (i) SFC
1emains a party on the Plan Implementation Date, or (ii) Newco and/or Newco 11 becomes a
party as a resulf of the conveyance of the SFC Assets to Newco and the further conveyance of




the SFC Assets to Newco II on the Plan Implementation Date, shall be and remain in full force
and effect, unamended, as at the Plan Implementation Date and no party to any such obligation,

agreement or lease shall on or following the Plan Implementation Date, accelerate, terminate,
refuse to renew, rescind, refuse to perform or otherwise disclaim or resiliate its obligations
thereunder, or enforce or exercise (or purport to enforce or exercise) any right or remedy under
or in respect of any such obligation, agreement or lease, (including any right of set-off, dilution
or other remedy), or make any demand against SFC, Newco, Newco 11, any Subsidiary or any
other Person under or in respect of any such agreerment with Newco, Newco I or any Subsidiary,

by reason:

(a) of any event which occurred prior to, and not continuing after, the Plan
Implementation Date, or which is or continues to be suspended or waived under the
Plan, which would have entitled any other party thereto to enforce those rights or

remedies;

(by  that SFC sought or obtained relief under the CCAA or by reason of any steps or
actions taken as part of the CCAA Proceeding or this Plan Sanction Order or prior
orders of this Court;

(v) of any default or event of default arising as a result of the financial condition or
insolvency of SFC;

(dy of the completion of any of the steps, actions or transactions contermnplated under the
Plan, including, without limitation, the transfer, conveyance and assignment of the
SFC Assets to Newco and the further transfer, conveyance and assignment of the 8FC
Assets by Newco to Newco II; or

(e) of any steps, compromises, releases, discharges, cancellations, transactions,

arrangements or reorganizations effected pursuant to the Plan.

30. THIS COURT ORDERS that from and after the Plan Implementation Date, any and all
Persons shall be and are hereby stayed from commencing, taking, applying for or issuing or
continuing any and all steps or proceedings, including without limitation, administrative hearings
and orders, declarations or assessments, cormmenced, taken or proceeded with or that may be

commenced, taken or proceed with to advance any Released Claims.




31, THIS COURT ORDERS that between (i) the Plan Implementation Date and (ii) the
carlier of the Ernst & Young Settlement Date or such other date as may be ordered by the Court
on & motion to the Court on reasonable notice to Ermst & Young, any and all Persons shall be and
are hereby stayed from commencing, taking, applying for or issuing or continuing any and al}
steps or proceedings against Ernst & Young (other than all steps or proceedings to implement the
Emst & Young Settlement) pursuant to the terms of the Order of the Honourable Justice
Morawetz dated May 8, 2012, provided that no steps or procesdings against Emst & Young by
the Ontario Securities Commission or by staff of the Ontario Securities Commission under the
Securities Act (Ontario) shall be stayed by this Order,

RELEASES

32, THIS COURT ORDERS that, subject to section 7.2 of the Plan, all of the following
shall be fully, finally, irrevocably and forever compromised, released, discharged, cancelled and
barred on the Plan Implementation Date at the time or times and in the manner set forth in
section 6.4 of the Plan:

(a) all Affected Claims, including, without limitation, all Affected Creditor Claims,
Equity Claims, D&O Claims (other than Section 5.1(2) D&O Claims, Conspiracy
Claims, Continuing Other D&O Claims ard Non-Released D&O Claims), D&O
Indemnity Claims (except as set forth in section 7.1{d) of the Plan) and Noteholder
Class Action Claims {other than the Continuing Notehiolder Class Action Claims);

(b) all Claims of the Oniaric Securities Commission or any other Governmental Entity
that have or could give rise to a monetary liability, including, without limitation,
fines, awards, penalties, costs, claims for reimbursement or other claims having a
monetary value;

()  all Class Action Claims (including, without limitation, the Noteholder Class Action
Claims) against SFC, the Subsidiaries or the Named Directors or Officers of SFC or
the Subsidiaries (other than Class Action Claims that are Section 5.1(2) D&O Claims,
Conspiracy Claims or Non-Released D&O Claims);

(d) all Class Action Indemnity Claims (including, without limitation, related D&O
Indemnnity Claims), other than any Class Action Indemnity Claim by the Third Party
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Defendants against SFC in respect of the Indemnified Noteholder Class Action
Claims (including, without limitation, any D&O Indemnity Claim in that respect),
which shatl be limited to the Indemnified Noteholder Class Action Limit pursuant to
the releases set out in section 7.1{f) of the Plan and the injunctions set out in section
7.3 of the Plan;

aty portion or amount of Hability of the Third Party Defendants for the Indemnified
Notcholder Class Action Claims (on a collective, aggregate basis in reference to all
Indemnified Noteholder Class Action Claims together) that exceeds the Indetnnified
Noteholder Class Action Limnit;

any portion or amount of liability of the Underwriters for the Noteholder Class Action
Claims (other than any Noteholder Class Action Claims against the Underwriters for
fraud or criminal conduct) (on a collective, aggregate basis in reference to all such
Moteholder Class Action Claims together) that exceeds the Indemnified Noteholder
Class Action Limit;

any portion or amount of, or Hability of SFC for, any Class Action Indemnity Claims
by the Third Party Defendants against SFC in respect of the Indemmified Noteholder
Class Action Claims (on a collective, aggregate basis in reference to all such
Noteholder Class Action Claims together) to the exteni that such Class Action
Indemnity Claims exceed the Indemnified Noteholder Class Action Limit;

any angd all Excluded Litigation Trust Claims;

any and all Causes of Action against Newco, Newco II, the directors and officers of
Newco, the directors and officers of Newco II, the Noteholders, members of the ad
hoc committee of Noteholders, the Trustees, the Transfer Agent, the Monitor, FTI
Consutting Canada Inc., FT1 HK, counsel for the current Directors of SFC, counse]
for the Moniter, counsel for the Trustees, the SFC Advisors, the Noteholder Advisors,
and each and every member (including, without limitation, members of any
committee or governance council), partner or employee of any of the foregoing, for or
in connection with or in any way relating to: any Claims (including, without
limitation, notwithstanding anything to the contrary herein, any Unaffected Claims);
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Affected Claims; Section 5,1(2) D&O Claims; Conspiracy Claims; Contiming Other
D&O Claims; Non-Released D&O Claims; Class Action Claims; Class Action
Indemnity Claims; any right or ¢claim in connection with or liability for the Notes or
the Note Indenfures; any guarantees, indemnities, claims for contribution, share
pledges or Encumbrances related to the Notes or the Note Indentures; any right of
claim in connection with or liability for the Existing Shares, Equity Interests ar any
other securities of SFC; any rights or claims of the Third Party Defendants relating to
SFC or the Subsidiaries;

any and all Caunses of Action apainst Newco, Newco 11, the directors and officers of
Neweco, the directors and officers of Newco II, the Noteholders, members of the ad
hoc committee of Notchalders, the Trustees, the Transfer Agent, the Monitor, FTI
Consulting Canada Inc., FTI HK, the Named Directors and Officers, counsel for the
current Directors of SFC, counsel for the Monitor, counsel for the Trustees, the SFC
Advisors, the Notehalder Advisors, and each and every member {including, without
limitation, members of any commiittee or governance council), partner or emplayee of
any of the foregoing, based in whole or in part on any act, omission, transaction, duty,
responsibility, indebtedness, liability, obligation, dealing or other accurrence existing
or taking place on or prior to the Plan Implementation Date (or, with respect to
actions taken pursuant to the Plan after the Plan Implementation Date, the date of
such actions) in any way relating to, arising out of, leading up to, for, or in connection
with the CCAA Proceeding, RSA, the Restructuring Transaction, the Plan, any
praceedings commenced with respect o or in connection with the Plan, or the
transactions contemplated by the RSA and the Plan, including, without limitation, the
creation of Newco and/or Newco II and the creation, issuance or distribuiion of the
Newco Shares, the Newco Notes, the Litigation Trust or the Litigation Trust Interests,
provided that nothing in this paragraph shall release or discharge any of the Persons
listed in this paragraph from or in respect of any obligations any of them may have
under Or in respect of the RSA, the Plan or under or in respect of any of Newen,
Newco II, the Newco Shares, the Newco Notes, the Litigation Trust ar the Litigation

Trust Interests, as the case may be;
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any and all Causes of Action against the Subsidiaries for or in connection with any
Claim (including, without limitation, notwithstanding anything to the contrary herein,
any Unaffected Claim); any Affected Claim (including, without limitation, any
Affected Creditor Claim, Equity Claim, D&0 Claim, D&O Indemnity Claim and
Noteholder Class Action Claim); any Section 5.1(2) D&O Claim; any Conspiracy
Claim; any Continuing Other D&O Claim; any Non-Released D&O Claim; any Class
Action Claim; any Class Action Indemnity Claim; any right or claim in connection
with or liability for the Notes or the Note Indentures; any guarantees, indemnities,
share pledges or Encumbrances relating to the Notes or the Note Indentures; any right
or claim in commection with or liability for the Existing Shares, Equity Interests or any
other securities of SFC; any rights or claims of the Third Party Defendants relating to
SFC or the Subsidiaries; any right or claim in connection with or lability for the
RSA, the Plan, the CCAA Proceedings, the Restructuring Transaction, the Litigation
Trust, the business and affairs of SFC and the Subsidiaries (whenever or however
conducted), the administration and/or management of SFC and the Subsidiaries, or
any public filings, statements, disclosures or press releases relating to SFC; any right
or claim in cormection with or liability for any indemnification obligation to Directors
or Officers of SFC or the Subsidiaries pertaining to SFC, the Notes, the Note
Indentures, the Existing Shares, the Equity Interests, any other securities of SFC or
any other right, claim or Lability for or in connection with the RSA, the Plan, the
CCAA Proceedings, the Restrycturing Transaction, the Litigation Trust, the business
and affairs of SFC (whenever or however conducted), the administration and/or
management of SFC, or any public filings, statements, disclosures or press releases
relating to SFC; any right or claim in connection with or liability for any guaranty,
indemnity or claim for contribution in respect of any of the foregoing; and any

Encurnbrance in respect of the foregoing;

all Subsidiary Intercompany Claims as against SFC (which are assumed by Newco

and then Newco II pursuant to the Plan);

any entitlements of Emst & Young to receive distributions of any kind (including,
without limitation, Newco Shares, Newco Notes and Litigation Trust Interests) under
this Plan;
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(n)  any entitlements of the Underwriters to receive distributions of any kind (including,
without limitation, Newco Shares, Newco Notes and Litigation Trust Interests) under
this Plan; and

(o)  amy entitlements of the Named Third Party Defendants to receive distributions of any
kind (including, without limitation, Newco Shares, Newco Notes and Litigation Trust
Interests) under this Plan,

33.  'THIS COURT ORDERS that nothing in the Plan nor in this Plan Sanction Oxder shall
waive, compromise, release, discharge, cancel or bar any of the claims listed in section: 7.2 of the
Plan.

34,  THIS COURT ORDERS that, for greater certainty, nothing in the Plan nor in this Plan
Sanction Order shall release any obligations of the Subsidiaries owed to (i) any employees,
directors or officers of those Subsidiaries in respect of any wages or other compensation related
arrangements, or (ii) to suppliers and trade creditors of the Subsidiaries in respect of goods or

services supplied to the Subsidiaries,

35. 'THIS COURT ORDERS that any guarantees, indemnities, Encumbrances or other
obligations owing by or in respect of SFC relating to the Notes or the Note Indentures shall be
and are hereby deemed to be released, discharged and cancelled.

36. THIS COURT ORDERS that the Trustees are hereby authorized and directed to release,
discharge and cancel any guarantees, indemnities, Encumbrances or other obligations owing by

or in respect of any Subsidiary relating to the Notes or the Note Indentures.

37. THIS COURT ORDERS that any claims against the Named Directors and Officers in
respect of Section 5.1(2) D&O Claims or Conspiracy Claims shall be limited to recovery from
any insurance proceeds payable in respect of such Section 5.1(2) D&O Claims or Conspiracy
Claims, as applicable, pursuant to the Insurance Policies, and Persons with any such Section
5.1(2) D&O Claims against Named Directors and Officers or Conspiracy Claims against Named
Directors and Officers shall have no right to, and shall net, make any claim or seek any
recoveries from any Person, (including SFC, any of the Subsidiaries, Newco or Newco II), other
than enforcing such Persons’ rights to be paid from the proceeds of an Insurance Policy by the

applicable insurer(s).
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38.  THIS COURT ORDERS that all Persons are permanently and forever barred, estopped,
stayed and enjoined, on and after the Effective Time, with respect to any and all Released
Claims, from (i) commencing, conducting or continuing in any manner, directly or indirectly,
any action, suits, demands or other proceedings of any nature or kind whatsoever (including,
without limitation, any proceeding in a judicial, arbitral, administrative or other forum) against
the Released Parties; (ii) enforcing, levying, attaching, collecting or otherwise recovering or
enforcing by any manner or means, directly or indirectly, any judgment, award, decree or order
against the Released Parties or their property; (iii) commencing, conducting or continuing in any
manner, directly or indirectly, any action, suits or demands, including without limitation, by way
of contribution or indemmity or other relief, in common law, or in equity, breach of trust or
breach of fiduciary duty or under the provisions of any statute or regulation, or other proceedings
of any nature or kind whatsoever (including, without limitation, any proceeding in a judicial,
arbitral, administrative or other forum) against any Person who makes such a claim or might
reasonably be expected to make such a claim, in any manner or forum, apgainst one or more of the
Released Parties; (iv) creating, perfecting, asserting or otherwise enforcing, directly or indirectly,
any lien or encumbrance of any kind against the Released Parties or their property; or (v) taking
any actions to interfere with the implementation or consummation of this Plan; provided,
however, that the foregoing shail not apply to the enforcement of any obligations under the Plan,

39. THIS COURT ORDERS ANDP DECLARES that from and after the Plan
Implementation Date, (i) subject to the prior consent of the Initial Consenting Noteholders and
the terms of the Litigation Trust Agreement, each of the Litigation Trustee and the Monitor shail
have the right to seek and obtain an order from any court of competent jurisdiction, including an
Order of the Court in the CCAA or otherwise, that gives effect to any releases of any Litigation
Trust Claims agreed to by the Litigation Trustee in accordance with the Litigation Trust
Agreement, and (ii) all Affected Creditors shall be deemed to consent to any such treatment of
any Litigation Trust Claims. .

40. THIS COURT ORDERS that the Ernst & Young Settlement and the relcase of the Ernst
& Young Claims pursuant to section 11.1 of the Plan shall become effective upon the satisfaction
of the following conditions precedent:
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(a)  approval by this Honourable Court of the terms of the Emnst & Young Settlement,
including the terms and scope of the Emist & Young Release and the Settlement Trust
Order;

(b) issuance by this Honourable Court of the Settlement Trust Order;

(©) the granting of orders under Chapter 15 of the United States Bankruptcy Code
recognizing and enforcing the Sanction Order and the Settlement Trust Order and any
court orders necessary in the United States to approve the Emst & Young Seitlement

and any other necessary ancillary order;

(d)  any other order necessary to give effect to the Ernst & Young Scttlement (the orders
referenced in (c) and (d) being collectively the “Ernst & Young Orders™);

{e) the fulfillment of all conditions precedent in the Emst & Young Settlement and the
| fulfillment by the Ontario Class Action Plaintiffs of all of their obligations

thereunder;

(f)  the Sanction Order, the Seitlement Trust Order and all Ernst & Young Orders being
final orders and not subject to further appeal or challenge; and

(zg)  the payment by Ernst & Young of the seftlement amount as provided in the Ernst &
Young Settlement to the trust established pursuant to the Settiement Trust Order,

Upon the foregoing conditions precedent having been satisfied and upon receipt of a
certificate from Ernst & Young confirming it has paid the seitlement amount to the
Settlement Trust in accordance with the Ernst & Young Settlement and the trustee of the
Settlement Trust confinming reveipt of such settlement amount, the Monitor shall be
authorized and directed to deliver to Ernst & Young the Monitor’s Ernst & Young Settlement
Certificate and the Monitor shall file the Monitor’s Emst & Young Settiement Ceriificate
with this Honourable Court after delivery of such certificate to Ernst & Young, all as
provided for in section 11,1 of the Plan,

41, THIS COURT ORDERS that any Named Third Party Defendant Settlement, Named
Third Party Defendant Settlement Order and Named Third Party Defendant Release, the terms
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and scope of which remain in each case subject to future court approval in accerdance with the
Plan, shall only become effective after the Plan Implementation Date and upon the satisfaction of
the conditions precedent to the applicable Named Third Party Defendant Settlement and the
delivery of the applicable Monitor's Named Third Party Settlement Certificate to the applicable
Named Third Party Defendant, all as set forth in section 11.2 of the Plan, '

THE MONITOR

42.  THIS COURT ORDERS that the Monitor, in addition to its prescribed rights and
obligations under the CCAA and the powers provided to the Monitor herein and in the Plan, shall
be and is hereby authorized, directed and empowered to perform jts functions and fulfill its
obligations under the Plan to facilitate the implementation of the Plan.

43. THIS COURT ORDERS that the Monitor shall not make any payment from the
Monitor’s Post-Implementation Reserve to any third party professional services provider (other
than its counsel) that exceeds $250,000 (alone or in a series of related payments) without the
prior consent of the Initial Consenting Noteholders or an Order of this Court,

44,  THIS COURT ORDERS that: (i) ir carrying out the terms of this Plan Sanction Order
and the Plan, the Monitor shall have all the protections given to it by the CCAA, the Initial
Order, the Order of this Court dated April 20, 2012 expanding the powers of the Monitor, and as
an officer of the Court, including the stay of proceedings in its favour; (ii} the Monitor shall incur
no liability or obligation as a result of catrying out the provisions of this Plan Sanction Order
and/or the Plan, save and except for any gross negligence or wilful misconduct on its part; (iii)
the Monitor shall be entitled to rely on the books and records of SFC and any information
provided by SFC without independent investigation; and (iv) the Monitor shall not be liable for
any claims or damages resulting from any errors or omissions in such books, records or

information,

45.  THIS COURT ORDERS that upon completion by the Monitor of its duties in respect of
SFC pursuant to the CCAA, the Plan and the Orders, the Monitor may file with the Court a
certificate stating that all of its duties in respect of SFC pursuant to the CCAA, the Plan and the
Orders have been completed and thereupon, FTI Consulting Canada Inc. shall be deemed fo be
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discharged from its duties as Monitor and released of all claims relating to its activities as

Monitor,

46, THIS COURT ORDERS that in no circumstances will the Monitor have any liability
for any of SFC's tax liabilities, if any, regardless of how or when such liabilities may have arisen.

47. THIS COURT ORDERS that, subject to the due performance of its obligations as set
forth in the Plan and subject to its compliance with any written directions or instructions of the
Monitor and/or directions of the Court in the manner set forth in the Plan, SFC Escrow Co. shall
have no liabilities whatsoever arising from the performance of its obligations under the Plan.

RESERVES AND OTHER AMOUNT'S

48. THIS COURT ORDERS AND DECLARES that the amount of each of the
Indemnified Noteholder Class Action Limit, the Litigation Funding Amount, the Unaffected
Claims Reserve, the Administration Charge Reserve, the Monitor’s Post-Implementation
Reserve and the Unresolved Claims Reserve, is as provided for in the Plan, the Plan Supplement
or in Schedule "D" hereto, or such other amount as may be agreed by SFC, the Monitor and the
Initial Consenting Noteholders, as applicable, in accordance with the terms of the Plan.

49. THIS COURT ORDERS that Goodmans LLP, in its capacity as counsel to the Initial
Consenting Noteholders, shall be permitted to apply for an Order of the Court at any time
directing the Monitor to make distributions from the Monitor’s Post-Implementation Reserve.

50. THIS COURT ORDERS AND DECLARES that, on the Plan Implementation Date, at
the time or times and in the manner set forth in section 6.4 of the Plan, each of the Charges shall
be discharged, released and cancelled, and any obligations secured thereby shall be satisfied
pursuant to section 4.2(b) of the Plan, and from and after the Plan Implementation Date the
Administration Charge Reserve shall stand in place of the Administration Charge as security for
the payment of any amounts secured by the Administration Charge.

51, 'THIS COURT ORDERS AND DECLARES that any Unresolved Claims that exceed
$1 million shall not be accepted or resolved without further Order of the Court, All parties with
Unresolved Claims shall have standing in any proceeding with respect to the determination or
status of any other Unresolved Claim. Counsel to the Initial Consenting Neteholders, Goodmans
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LLP, shall continue to have standing in any such proceeding on behalf of the Initial Consenting
Noteholders, in their capacity as Affected Creditors with Proven Claims.

DOCUMENT PRESERVATION

52. THIS COURT ORDERS AND DECLARES that, prior to the Effective Time, SFC
shall: (i) preserve or cause to be preserved copies of any documents (as such term is defined in
the Rules of Civil Procedure (Ontario)) that are relevant to the issues raised in the Class Actions;
and (ii) make arrangements acceptable to SFC, the Monitor, the Initial Consenﬁng Noteholders,
counsel to Ontaric Class Action Plaintiffs, counsel to Emst & Young, counsel to the
Underwriters and counsel to the Named Third Party Defendants to provide the parties to the
Class Actions with access thereto, subject to customary commercial confidentiality, privilege or
other applicable restrictions, including lawyer-client privilege, work product privilege and other
privileges or immunities, and to restrictions on disclosure arising from s. 16 of the Securities Act
(Ontario) and comparable restrictions on disclosure in other relevant jurisdictions, for purposes
of prosecuting and/or defending the Class Actions, as the case may be, provided that nothing in
the foregoing reduces or otherwise limits the parties’ rights to production and discovery in
accordance with the Rules of Civil Procedure (Omtario) and the Class Proceedings Act, 1992
(Ontario).

EFFECT, RECOGNITION AND ASSISTANCE

53, THIS COURT ORDERS that nothing in this Plan Sanction Order or as a result of the
implementation of the Plan shall affect the standing any Person has at the date of this Plan
Sanction Order in respect of the CCAA Proceeding or the Litigation Trust.

54, THIS COURT ORDERS that the transfer, assigmment and delivery to the Litigation
Trustee pursuant to the Litigation Trust of (i} rights, title and interests in and to the Litigation
Trust Claims and (ii) all respective rights, title and interests in and 1o any lawyer-client privilege,
weork product privilege or other privilege or immunity attaching to any documents or
communications (whether written or oral) associated with the Litigation Trust Claims, regardless
of whether such documents or copies thereof have been requested by the Litigation Trustee
pursuant to the Litigation Trust Agreement (collectively, the "Privileges”) shall not constitute a

waiver of any such Privileges, and that such Privileges are expressly maintained.
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55. THIS COURT ORDERS that the current directors of SFC shall be deemed to have
resigned on the Plan Implementation Date. The current directors of SFC shall have no liability
in such capacity for any and all demands, claims, actions, causes of action, counterclaims, suits,
debts, sums of money, accounts, covenants, damages, judgments, orders, including, without
limitation, for injunctive relief or specific performance and compliance orders, expenses,
executions, Encumbrances and other recoveries on account of any liability, obligation, demand
or cause of action of whatever nature which any Person may be entitled to assert, whether known
or unknown, matured or unmatured, direct, indirect or derivative, foreseen or unforeseen, arisiﬁg
on or after the Plan Implementation Date,

56. THIS COURT ORDERS that SFC and the Monitor may apply to this Court for advice
and direction with respect to any matter arising from or under the Plan or this Plan Sanction
Order,

57. THIS COURT ORDERS that this Plan Sanction Order shall have full force and effect in
all provinces and territories of Canada and abroad as against all persons and partics againsi

whom it may otherwise be enforced.

58. THIS COURT ORDERS that, from and after the Plan Tmplementation Date, the
Monitor is hereby authorized and appointed to act as the foreipn representative in respect of the
within proceedings for the purposes of hairing these proceedings recognized in the United States
pursuant to chapter 15 of title 11 of the United States Code.

59. THIS COURT ORDERS that, as promptly as practicable following the Plan
Implementation Date, but in no event later than the third Business Day foliowing the Plan
Tmplementation Date, the Monitor, as the foreign representative of SFC and of the within
proceedings, is hercby authorized and directed to commence a proceeding in a court of
competent jurisdiction in the United States seeking recognition of the Flan and this Plan Sanction
Order and confirming that the Plan and this Plan Sanction Order are binding and effective in the
United States,

60. THIS COURT HERERY REQUESTS the aid and recognition of any court or any
judicial, regulatory or administrative body having jurisdiction in Canada, the United States,
Barbados, the British Virgin Islands, Cayman Islands, Hong Kong, the People's Republic of
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China or in any other foreign jurisdiction, to give effect to this Plan Sanction Order and to
assist SFC, the Monitor and their respective agents in carrying out the ferms of this Plan
Sanction Order. All courts, tribunals, regolatory and administrative bodies are hereby
respeétfuﬂy requested to make such orders and to provide such assistance to SFC and to the
Monitor, as an officer of this Court, as may be necessary or desirable to give effect to this
Plan Sanction Order, to grant representative status to the Monifor in any foreign proceeding,
or to assist SFC and the Monitor and their respective agents in cartying out the terms of this

Plan Sanction Order.

61. THIS COURT ORDERS that each of SFC and the Monitor shall, following
consultation with Goodmans LLP, be at liberty, and is hereby authorized and empowered, to
make such further applications, motions or proceedings fo or before such other courts and
judicial, regulatory and administrative bodies, and take such steps in Canada, the United States
of Americe, the British Virgin Islands, Cayman Islands, Hong Kong, the People's Repuoblic of
China or in any other foreign jurisdiction, as may be becessary or advisable to give effect to this
Plan Sanction Order end any other Order granted by this Court, including for recognition of this

Plan Sanction Order and for assistance in cartying out its terms,

62. THIS COURT ORDERS that this Plan Sanction Order shall be posted on the Monitor’s
Website at hitp://cfeanada. fiiconsulting.com/sfc and only be required to be setved upon the
partics on the Service List and those parties who appeared at the heaving of the motion for this

Plan Sanction Order.

63.  THIS COURT ORDERS AND DECLARES that any conflict or inconsistency between
the Plan and this Plan Sanction Order shall be governed by the terms, conditions and provisions

of the Plan, which shall take precedence and priority.

ENTERED AT / [NSORIT A TORONTO : y
ON / BOOK NO; 7 T, ‘
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FLAN OF COMPROMISE AND REORGANIZATION

WHEREAS Sino-Forest Corporation (“SFC”) is insolvent;

AND WHEREAS, on March 30, 2012 (the “Filing Date”), the Honourable Justice Motawetz of
the Ontario Superior Court of Justice (Commercial List) {the “Court”) granted an initial Order in
respect of SFC (as such Order may be amended, restated or varied from time to time, the “Initial
Order”) pursuant to the Companies’ Creditors Arrangemeni 4ct, R.S.C. 1985, ¢, C-36, as
amended (the “CCAA™) and the Canada Business Corporation Act, R.8.C, 1985, ¢, C-44, as
amended (the “CBCA™),

AND WHEREAS, on August 31, 2012, the Court granted a Plan Filing and Meeting Order (as

"-such Order may be amended, restated or varied from time to time, the “Meeting Order”)

pursuant to which, among other things, SFC was authorized to file this plan of compromise and
reorganization and to conyene a meeting of affected creditors to consider and vote on this plan of
compromise and reorganization.

NOW THEREFORE, SFC hereby proposes this plan of compromise and reorganization
pursuant to the CCAA and CBCA.

ARTICLE 1
INTERPRETATION

1.1 Definitions

In the Plan, unless otherwise stated or unless the subject matter or context otherwise
requires;

“2013 Note Indenture” means the indenture dated as of July 23, 2008, by and between SFC, the
entitios listed as subsidiary guarantors therein, and The Bank of New York Mellon, us trustee, as

‘amended, modified or supplemented,

%2014 Note Indenture” means the indenture dated as of July 27, 2009, by and between SFC, the
entities listed as subsidiary guarantors therein, and Law Debenture Trust Company of New York,
as trustee, as amended, modified or supplemented.

“3016 Note Indenture” means the indenture dated as of December 17, 2009, by and between
SFC, the entities listed as subsidiary guarantors therein, and The Bank of New York Mellon, as
trustee, as amended, modified or supplemented,

#2017 Note Indenture” means the indenture dated as of October 21, 2010, by and between SFC,
the entities listed as subsidiary guarantors therein, and Law Debenture Trust Company of New
York, as trustee, as amended, modified or supplemented,

%2013 Notes” means the aggregate principal amount of US$345,000,000 of 5.00% Convertible
Senior Notes Due 2013 issued pursuant to the 2013 Note Indenture.



“2014 Notes” means the aggregate principal amount of U8$399,517,000 of 10.25% Guarenteed
Senior Notes Due 2014 issued pursuant to the 2014 Note Indenture.

2016 Notes” means the aggregate principal amount of US$460,000,000 of 4,25% Convertible
Senior Notes Due 2016 issued pursuant to the 2016 Note Indenture,

“2017 Notes” means the agpregate principal amount of US$600,000,000 of 6.25% Guaranfeed
Senior Notes Due 2017 issved pursuant to the 2017 Note Indenture,

“Acerued Interest” means, in respect of any series of Notes, all accrued and unpaid interest on
such Notes, at the regular rates provided in the applicable Note Indentures, up to and including
the Filing Date, '

“ Administration Charge” has the meaning ascribed thereto in the Initial Order.

A dministration Charge Reserve” means the cash resetve to be established by SFC on the Plan
Implementation Date in the amount of $500,000 or such other amount as agreed to by the
Monttor and the Initial Consenting Noteholders, which cash reserve; {i) shall be maintained and
administered by the Monitor, in trust, for the purpose of paying any amounts secured by the
Administration Charge; and (if) upon the termination of the Administration Charge pursuant to
the Plan, shall stand in place of the Administration Charge ag security for the payment of any
amounts secured by the Administration Charge.

“Affected Claim” means any Claim, D&O Claim or D&O Indemnity Claim that is mot: an

Unaffected Claim; a Section 5,1(2) D&O Claim; a Conspiracy Claim; a Continuing Other D&O
Claim; a Non-Released D&O Claim; or a Subsidiary Intercompany Claim, and “Affected Claim”
includes any Class Action Indemnity Claim. For greater certainty, all of the following are
Affected Claims: Affected Creditor Claims; Equity Claims; Noteholder Class Action Claims
(other than the Continuing Notcholder Class Action Claims); and Class Action Indemnity
Claims,

“Affected Creditor” means a Person with an Affected Creditor Claim, but only with respect to
and 1o the extent of such Affected Creditor Claim,

“Affected Creditor Claim” means any Ordinary Affected Creditor Claim or Noteholder Claim.,
“Affected Creditors Class” has the meaning ascribed thereto in section 3.2(a) hereof.

“Affected Creditors Equity Sub-Pool” means an amount of Newco Shares representing 92.5%
of the Newco Equity Pool,

“Alternative Sale Transaction” has the meaning ascribed thereto in section 10.1 hereof.

“Alternative Sale Transaction Consideration” has the meaning ascribed thereto in section 10,1
hereof,

sApplicable Law” means any applicable law, statutc, order, decree, consent decree, judgment,
rule, regulation, ordinance or other pronouncement having the effect of law whether in Canada,
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the United States, Hong Kong, the PRC or any other country, or any domestic or foreign state,
county, provinge, city or other political subdivision or of any Governmental Entity,

«Audifors” means the former auditors of SFC that are named as defendants to the Class Actions
Claims, including for greater certainty Ernst & Young LLP and BDO Limited.

“Rarbados Loans” means the aggregate amount outstanding at the date hereof pursuant to three
loans made by SFC Barbados to SEC in the amounts of US$65,997,468,10 on February 1, 2011,
1US$59,000,000 on June 7, 2011 and US$176,000,000 on Juns 7, 2011 '

“Barbados Property” has the meaning ascrtbed thereto in section 6.4(j) hereaf,
“BIA” means the Bankruptcy and Insclvency det, R, 8. C. 1985, ¢. B-3,

“Business Day” means & day, other than Saturday, Sunday or a statutory holiday, on which
banks are genetally open for business in Toronto, Ontario,

«Canadian Tax Act” means the Jncome Tax Act (Canada) and the fncome Tax Regulations, in
each case as amended from time to time.

“Causes of Action” means any and all claims, actions, causes of action, demands, counterclaims,
suits, rights, entitlements, litigation, arbitration, proceeding, hearing, compiaint, debt, obligation,
sums of money, accounts, covenants, damages, judgrents, orders, including for injunctive relief
or specific performence and compliance orders, expenses, executions, Encumbrances and other
recoverfos of whatever nature that any Person may be entitled to assert in law, equity or
otherwise, whether known or unknown, foreseen or unforeseen, reduced to judgment or rot
reduced to judgment, liquidated or unliquidated, contingent or non-contingent, matured or
unmatared, disputed or undisputed, secured or unsecured, assertable directly, indirectly or
derivatively, existing or hereafier arising and whether pertaining to events ocourring before, on
ot after the Filing Date. '

“CRCA” has the meaning ascribed thereto in the recifals,
“CCAA” has the meaning ascribed thereto in the recitals,

“CCAA Proceeding” means the proceeding commenced by SFC vnder the CCAA on the Filing
Date in the Ontatio Supetior Court of Justice (Commercial List) under court file mumber CV-12-
9667-00CL.

“Charges"” means the Administration Charge and the Direciors’ Chatge.

“Claim” means any right or claim of any Petson that may be asserted or made against SFC, in
whole or in part, whether or not asserted or made, in connection with any indebtedness, lizbility
ot abligation of any kind whatsoever, and any interest acerved thereon or costs payable in respect
thereof, including by reason of the commission of a tort (intentional or unintentional), by reason
of any breach of coniract or other agreement (oral or written), by reason of any breach of duty
(including any legal, statutory, equitable or fiduclary duty) or by reason of any right of
ownership of or title fo property or assets or right to a trust or deemed trust (statutory, express,




implied, resulting, constructive or otherwise), and whether ot not any indebtedness, liability or
obligation is reduced to judgment, liquidated, umliquidated, fixed, contingent, matured,
unmatured, disputed, undisputed, legal, equitable, secured, unsecured, present or future, knovm
or unkpown, by guarantee, surety or otherwise, and whether or not eny right or claim is
executory or anticipatory in nature, including any right or ability of any Person (including any
Directors or Officers of SFC ot any of the Subsidiaries) to advance a claim for contribution or
indernnity or otherwise with respect to any matter, action, cause or chose in action, whether
existing at present or commenced in the future, which indebtedness, Liability or obligation, and
any interest accrued thereon or costs payable in respect thereof (A) is based in whole or in part
on facts ptior to the Filing Date, (B) relates to & time period priot to the Filing Date, or (C) is a
right or claim of any kind that would be a claim provable against SFC in bankruptey within the
meaning of the BIA had SFC become bankrupt on the Filing Date, or is an Equity Clgim, a
Noteholder Class Action Claim against SFC, & Class Action Indemnity Claim against 8FC, a
Restructuring Claim or & Lien Claim, provided, however, that “Claim™ shal not include &8 D&O
Claim or & D&O Indemnity Claim,

“Claims Bar Date” has the meaning ascribed thereto in the Claims Procedure Order,

“Claims Procedure” means the procedure established for determining the amount and status of
Claims, D&O Claims and D&O Indemnity Claims, including in each case any such claims that
are Unresolved Claims, pursuant to the Claims Procedure Order.

“Claims Procedure Order” means the Order under the CCAA of the Honourable Justice
Morawetz dated May 14, 2012, establishing, among other things, a claims procedure in respect
of SFC and calling for claims In respect of the Subsidiaries, as such Order may be amended,
restated or varied from time fo time.

“Class Action Claims” means, collectively, any rights or claims of any kind advanced or which
may subsequently be advanced in the Class Actions or in any other similar proceeding, whether a
class action proceeding ot otherwise, and for greater certainty includes any Noteholder Class
Action Claims,

“Class Actions” means, collectively, the following proceedings: (i} Trustees of the Labourers’
Pension Fund of Central and Eastern Canada et al v. Sino-Foresi Corporation et al, (Ontario
Superior Court of Justice, Court File No. CV-11-431153-00CP); () Guining Liu v, Sino-Forest
Corporation ¢ al. (Quebec Superior Court, Court File No, 200-06-000132-111); (ili) Allan
Haigh v. Sino-Forest Corporation et al. (Saskatchewan Court of Queen's Bench, Court File No.
2288 of 2011); and (iv) David Leapard et al. v. Allen T'Y. Chan et al, (District Court of the
Southern District of New York, Court File No, 650258/2012),

“Clags Action Court” means, with respect to the Class Action Claims, the court of competent
jurisdiction that is responsible for administering the applicable Class Action Claim.

“Class Action Indemnity Claim” means any right or claim of any Person that may be asserted
or made in whole or in part against SFC and/or any Subsidiaty for indemnity, coniribution,
reimbursement or otherwise from or in connection with any Class Action Claim asgerted against




such Person, For greater certainty, Class Action Indemmnity Claims are distinet from and do not
include Class Action Claims.

“Consent Date” means May 15, 2012.

“Conspiracy Claim” means any D&O Claim alleging that the applicable Director or Officer
committed the tort of civil conspiracy, as defined under Canadian common law,

“Continuing Notcholder Class Action Claim”™ means any Noteholder Class Action Claim that
is: (i) & Section 5.1(2) D&O Claim; (ii) a Conspiracy Claim; (i) & Non-Released D&O Claim;
(iv) a Continuing Other D&O Claim; (v) a Noteholder Class Action Claim against one or more
Thitd Party Defendants that is not an Indemnified Noteholder Class Action Claim; {vi) the
portion of an Indemnified Noteholder Class Action Claim that is permitied to continue against
the Third Party Defendants, subject to the Indemnified Noteholder Class Action Limit, pursuant
to section 4.4(b)(i) hereof,

“Contintting Other D&O Claims” has the meaning ascribed thereto in section 4.9(b) hereof,
“Courf” has the meaning ascribed thereto in the recitals.

“D&O Claim” means (i) any right or claim of any Person that may be asserted or made in whole
or in part against one or more Directors or Officers of SFC that relates to a Claim for which such
Directors or Officers are by law liable to pay in their capacity as Directors or Officers of 8¥C, or
(ii) any right or claim of any Person that may be asserted or made in whole or in part against one
or more Directors or Officers of SFC, in that capacity, whether or not asserted or made, in
connection with any indebtedness, liability or obligation of any kind whatsoever, and any inferest
accrued thereon or costs payable in respect thereof, including by reason of the commission of a
tort (intentione! or unintentional), by reason of any breach of contract or other agreement (oral or
written), by reason of any breach of duty (including any legal, statutory, equitable or fiduciary
duty and including, for greater certainty, any monetary administrative ot other monetary penalty
or claim for costs asserted against any Officer or Director of SFC by any Government Entity) or
by reason of any right of ownership of or title to property or assets or right to a trust or deemed
trast (statutory, express, implied, resulting, constructive or otherwise), and whether ot not any
indebtedness, Hability or obligation, and any interest accrued thereon or costs payable in respect
thereof, is reduced to judgment, liquidated, unkiquidated, fixed, contingent, matured, unmatured,
disputed, undisputed, legal, equitable, secured, unsecured, present or future, known or unknowu,
by guarantes, surety or otherwise, and whether or not any right or claim is executory -or
anticipatory In nature, including any right or sbility of any Person to advance 8 claim for
contribution ot indemnity from any such Directors or Officers of SFC or otherwise with respect
to any matter, action, cause or chose in action, whether existing at ptesent or commenced in the
future, which indebfedness, liability or obligation, and any interest accrued thereon or Costs
payable in respect thereof (A) is based in whole ot in part on facts prior to the Filing Date, or (B)
relates to a time petiod prior to the Filing Date.

“D&O0 Indemnity Claiin™ means any existing or future right of any Director or Officer of SFC
againgt SFC that arose or arises as a result of any Person fillng = DR&0O Proof of Claim (as
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defined in the Claims Procedure Order) in respect of such Director or Officer of SPC for which
such Director or Officer of SFC is entitled to be indemnified by SFC,

“Defence Costs” has the meaning ascribed thereto in section 4.8 hereof.

“Director” means, with respect to SFC or any Subsidiary, anyone who is or was, or may be
deemed to be or have been, whether by statute, operation of law or otherwise, a director or de
Jfacto director of such SFC Company,

“Directors’ Churge” has the meaning ascribed thereto in the Initial Order.

“Direct Registration Account” means, if applicable, a direct registration account administered
by the Transfer Agent in which those Persons entitled to receive Newco Shares and/er Newco
Notes pursuant to the Plan will hold such Neweo Shares and/or Newco Notes in registered form,

“Direct Registration Transaction Advice” means, if applicable, a statement delivered by the
Monitor, the Trustees, the Transfer Agent or any such Person’s agent to any Petson entitled to
receive Newoo Shares or Newco Notes pursuant to the Plan on the Initial Distribution Date and
cach subsequent Distribution Date, as applicable, indicating the number of Neweo Shares and/or
Newco Notes registered in the name of or as directed by the applicable Person in a Direct
Registration Account,

“Direct Subsidiaries” means, collectively, Sino-Panel Holdings Limited, Sino-Global Holdings
Inc., Sino-Panel Corporation, Sino-Capital Global Inc,, SFC Barbados, Sino-Forest Resoutoes
Inc, Sino-Wood Pariners, Limited,

“Distribution Date” means the date or dates from time to time set in accordance with the
provisions of the Plan to cffect distributions in respect of the Proven Claims, excluding the Initial
Distribution Date,

“Distribution Escrow Position™ has the meaning ascribed thereto in section 5.2(d) hereof.

“Distribution Record Date” means the Plan Implementation Date, or such other date as SFC,
the Monitor and the Initial Consenting Noteholders may agree, .

“DTC” means The Depository Trust Company, or any successor thereof,

“Eqrly Consent Equity Sub-Pool” means an amount of Newco Shares representing 7.5% of the
Newco Equity Pool,

“Early Consent Noteholder” means any Noteholder that:

(2) (i) as confirmed by the Monitor on June 12, 2012, executed the (A) RSA, (B} a
support agreement with SFC and the Direct Subsidiaries in the form of the RBA
or (C) & joinder agreement in the form attached as Schedule C to the RSA; (it)
provided evidence satisfactory to the Monitor in accordance with section 2(g) of
the RSA of the Notes held by such Noteholder as at the Consent Date (the “Early
Consent Notes”), as such list of Noteholders and Notes held has been verified




and is maintained by the Monitor on & confidential basis; and (i) continues fo
hold such Barly Consent Notes as af the Distribution Record Date; or

(by (@) has acquired Barly Consent Notes; (ii) has signed the necessary transfer and
joinder documentation as required by the RSA and has otherwise acquired such
Barly Consent Notes in compliance with the RSA; and (ii}) continues to hold such
Early Consent Notes as at the Distribution Record Date.

“Effective Time” means 8:00 a.m, (Toronto time) on the Plan Implementation Date or suck
other time on such date as SFC, the Monitor and the Initial Consenting Noteholders may agree.

“Eligible Third Party Defendant” means any of the Underwritets, BDO Limited and Emst &
Young (in the event that the Brnst & Young Settlement is not completed), together with any of
their respective present and former affiliates, partners, associates, employees, servants, agents,
contractors, directors, officers, insurers and successors, administrators, heirs and assigng (but
excluding any Director or Officer and successors, administrators, heirs end assigns of any
Ditector or Officer in their capacity as such), and any Director ot Officet together with their
respective successors, administrators, heirs and assigns, :

“Employee Priority Claims” means the following Claims of employees and former employees
of SFC;

(8  Claims equal to the amounts that such employees and former employees would
have been qualified to receive under paragraph 136(1)(d) of the BIA if SFC had
become bankrupt on the Filing Date; and

(b)  Claims for wages, salaries, commissions or compensation for services rendered by
them afier the Filing Date and on or before the Plan Implementation Date.

“Encumbrance” means any security interest (whether contractual, statutory, or otherwise),
hypothee, mortgage, trust or deemed trust (whether contractual, siatutory, or otherwise), lien,
execution, levy, charge, demand, action, ligbility or other claim, action, demand or liability of
any kind whatsoever, whether proprietary, financial or monetary, and whether or not it has
attached or been perfected, registered or filed and whether secured, nnsecured or otherwise,
ineluding: (i) any of the Charges; and (ii) any charge, seourity intetest or claim evidenced by
registrations putsuant to the Personal Property Security Aot (Ontario) or any other personal
propetty registry system.

“Equity Cancellation Date” means the date that is the first Business Day at least 31 days afier
the Plan fmplementation Date, or such other date as may be agreed to by SFC, the Monitor and
the Initial Consenting Noteholders.

“Equity Claim” means a Claim that meets the definition of “equity claim™ in section 2(1) of the
CCAA and, for greater cettainty, includes any of the following:

(a)  any claim against SFC resulting from the ownership, purchase or sale of an equity
interest in SFC, including the claims by or on behalf of current or former
shareholders asserted in the Class Actions;
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(b)  any indemnification claim against SFC related to or arising from the claims
described in sub-paragraph (a), including any such indemnification claims against
SFC by or on behalf of any and ell of the Third Party Defendants (other than for
Defence Costs, unless any such claims for Defence Costs have been determined to
be Bquity Claims subsequent to the date of the Equity Claims Order); and

{¢)  any other clalm that has been determined to be an Equity Claim pursnant to an
Order of the Court, ‘

“Equity Claimant” means any Person having an Equity Claim, but only with respect to and to
the extent of such Equity Claim.

“Equify Claimant Class” bas the meating ascribed thereto in section 3,2(b).

“Equity Claims Order” means the Order under the CCAA of the Honourable Justice Morawetz
dated July 27, 2012, in respect of Sharcholder CImms and Related Indemnity Claims against
SFC, as such terms are defined therein,

“Equity Interest” has the meaning set forth in section 2(1) of the CCAA.

“Ernst & Young” means Frnst & Young LLP (Canada), Exnst & Young Global Limited and all
other member firms thereof, and all present and former affiliates, pariners, associates,
employees, servanfs, agents, contractors, directors, officers, insurers and suwccessors,
administrators, heirs and assigns of each, but excludes any Director or Officer (in their capacity
ag such) and successors, administrators, heirs and assigns of any Director or Officer (in their
capacity as such).

“Ernst & Young Claim” means any and all demands, claims, actions, Causes of Action,
counterclaims, suits, debts, sums of money, accounts, covenants, damages, judgments, orders,
including injunctive relief or specific performance and compliance orders, expenses, executions,
Encumbrances and other recoveries on account of any claim, indebtedness, liability, obligation,
demand or cause of action of whatever nature that any Person, including any Person who may
claim coniribution or indemnification against or from them and also including for greater
vertainty the SFC Companies, the Directors (in their capacity as such), the Officers (in their
capacity as such), the Third Party Defendants, Newco, Newco II, the directors and officers of
Newco and Newco 11, the Noteholders or any Noteholder, any past, present or future holder of a
direct or indirect equity interest in the SFC Companies, any past, present or future direct or
indirect investor or security holder of the SFC Companies, any direct or indirect security holder
of Newco or Newco II, the Trustees, the Transfer Agent, the Monitor, and each and every
member (Including members of any committee or govermnance council), present and former
affiliate, partner, associate, employee, servant, agent, contractor, director, officer, insurer and
each and every successor, administrator, heir and assign of each of any of the foregoing may or
could (at any time past present or future) be entitled to assert against Emst & Young, including
any and all claims in respect of statutory liabilities of Directors {in their capacity as such),
Officers (in their capacity as such) and any alleged fiduciary (in any capacity) whether known or
unknown, matured or unmatured, direct or derivative, foreseen or unforeseen, suspecfed or
unsuspecied, contingent or not contingent, existing or hereafier arising, based in whole or in part



on any act or omission, transaction, dealing or other occurtence existing or taking place on, prior
to ot after the Ernst & Young Settlement Date relating to, arising -out of or in connection with the
SFC Companies, the SFC Business, any Director or Officer (in their capacity as such) and/or
professional services performed by Ernst & Young or any othet acts or omissions of Ernst &
Young in relation to the SFC Companies, the SFC Business, any Dirsctor or Officer (in their
capacity as such), including for greater certainty but not limited to any claim arising out of?

(&) all audit, tax, advisory and other professional services provided to the SFC
Companies or related to the SFC Business up to the Ernst & Young Seftlement
Date, including for greater certainty all audit work performed, all auditors’
opinions and all consents in respeet of all offering of SFC securities and all
regulatory compliance delivered in respect of all fiscal periods and all work
related thereto up to and inclusing the Emst & Young Settlement Date;

(b)  all claims advanced or which could have been advanced in any or all of the Class
Actions;

()  all claims advanced or which could have been advanced in any or all actions
commenced in all jurisdictions prior the Ernst & Young Settlement Date; or

(d)  all Noteholder Claims, Litigation Trust Claime or any claim of the SFC
Compsnies,

provided that “Ernst & Young Claim” does not include any proceedings or remedies that may be
taken against Brnst & Young by the Ontario Securities Commission or by staff of the Ontario
Securities Commission, and the jurisdiction of the Ontario Securities Commission and staff of
the Ontatrio Securities Commission in relation to Ernst & Young under the Securities Act, R.S.0,
1990, ¢, 5-5 is expressly preserved.

“Ernst & Young Orders” has the meaning ascribed thereto in section 11.1(a) hereof.
“Ernst & Young Release” means the release deseribed in 11,1(b) hereof,

“Eynst & Young Settlement” means the settlement as reflected in the Minutes of Settlement
executed on Novetnber 29, 2012 between Ernst & Young LLP, on behs!f of ftseif and Emst &
Young Global Limited and all member firms thereof and the plaintiffs in Ontarlo Superior Court
Action No, CV-11-4351153-00CP and in Quebec Superior Court No, 200-06-00132-111, and
such other documents contemplated thereby,

“Ernst & Young Settlement Date” means the date that the Monitor’s Emst & Young
Seftlement Certificate is dellvered to Ernst & Young. ’

“Excluded Litigation Trust Claims” has the mesning agoribed thereto in section 4.12(g) hereof,

“Excluded SFC Assels” means (i) the rights of SFC to be transferred to the Litigation Trust in
accordance with section 6.4(0) hereof: (ii) any entitlement to insurance proceeds in respect of
Insured Claims, Section 5.1(2} D&O Claims and/or Couspiracy Claims; (iii) any secured
property of SFC that is to be refurned in satisfaction of a Lien Claim pursuant to section 4,2(c)()
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hereof; (iv) any input tax credits or other refunds teceived by SFC after the Effective Time; and
(v) cash in the aggregate amount of (and for the purpose of): {A) the Litigation Funiding Amount;
(B) the Unaffected Claims Reserve, (C) the Administration Charge Reserve; (D) the Expense
Reimbursement and the other payments to be made pursuant to section 6.4(d) hereof (having
regard to the application of any outstanding retainers, as applicable); (E) any amounts in respect
of Lien Claims to be paid in accordance with section 4.2(c)(ii) hereof; and (F) the Monitor’s
Posi-Implementation Reserve; (vi) any office space, office furniture or other office equipment
owned or leased by SFC in Canada; (vif) the SFC Escrow Co, Share; (viii) Newco Promissory
Note 1; and (ix) Newce Promissory Note 2.

“Existing Shares” means all existing shares in the equity of SFC isswed and outstending
immediately prior to the Effective Time and all warrants, options or other rights to acquire such
shares, whether or not exercised as at the Effective Time.

“Expense Reimbursement” means the aggregate amount of (i) the reasonable and documented
fees and expenses of the Noteholder Advisors, pursuant fo their respective engagement letters
with SFC, and other advisors as may be agreed to by SFC and the Initial Consenting Noteholders
and (i) the reasonable fees and expenses of the Initial Congenting Noteholders Incurred in
connection with the negotiation and development of the RSA and this Plan, including in each
case an estimated amount for mny such fees and expenses expected to be incmred in connection
with the implementation of the Plan, including in the case of (i) above, an aggregate work fee of
wp to $5 million (which work fee may, at the request of the Monitor, be paid by any of the
Subsidiaries instead of SFC).

“Filing Date” has the meaning ascribed thereto in the recitals,
“Fractional Interests” has the meaning given in section 5,12 hereof,
“FTI HK” means FTT Consulting (Hong Kong) Limited,

“Governmental Entity” means any government, regulatory authority, governmental department,
agency, commission, bureau, official, minister, Crown corporation, court, boerd, tribunal or
dispute settlernent panel or other law, rule ot regulation-making organization or entity: () having
or purporting to have jurisdiction on behalf of any nation, province, territory or state or any other
geographic or political subdivision of any of them; or (b) exercising, or entitled or purporting to
exercise any adminisirative, executive, judiclal, legislative, policy, regulatory ot taxing authority
of power, :

“Government Priority Claims” means all Claims of Governmental Entities in respect of
amounts that were outstanding as of the Plan Implementation Date and that are of a kind that
conld be subject to a demend under:

(8) subsections 224(1,2) of the Canadian Tax Act;

(b)  any provision of the Canada Pension Plan or the Employment Fsurance Act
(Canada) that refers to subsection 224(1,2) of the Canadian Tax Act and provides
for the collection of a coniribution, as defined in the Canada Pension Plan, or
employee’s premivm or employer's premium as defined in the Employment
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Insurance Act (Canada), or a premium under Part VIL1 of that Act, and of any
related interest, penalifes or other amounts; or

(c)  any provision of provincial legislation that has a similar purpose to subsection
224(1.2) of the Canadian Tax Act, or that refers to that subsection, to ke extent
that it provides for the collection of a sum, and of any related interest, penalties or
other amounts, where the sum:

(1)  has been withheld or deducted by a person from a payment to anether
petson and is in respect of a tax similar in nature to the income tax
imposed on Individuals under the Canadian Tax Act; or

(i)  is of the same nature as a coniribution under the Canada Penston Plan if
the province is & “province providing a comprehensive pension plan” as
defined in subsection 3(1) of the Canad@ Pension Plan and the provincial
legislation establishes a “provinclal pension plan” as defined in that
subsection.

“Greenheart” means Greenheart Group Limited, & company established under the laws of
Bermuda, '

“Indemnified Noteholder Class Action Claims” has the meaning ascribed thereto in section
4.4(b)(1) hereof.

“Indemnified Noteholder Class Action Limit” means $150 million or such lesser amount
agteed to by SFC, the Monitor, the Initial Consenting Noteholders and counsel to the Ontario
Class Action Plaintiffs prior to the Plan Implementation Date or agreed to by the Initial
Consenting Noteholders and counsel to the Class Action Plaintiffs afler the Plan Implementation
Date,

“Initinl Consenting Nuteholders” means, subject to section 127 hereof, the Noteholders that
executed the RSA on March 30, 2012,

“Initial Distribution Date” means 2 date no more than ten (10) Business Days .after the Plan
Implementation Date or such other dale as SFC, the Monitor and the Initial Consenting
Noteholders may agree.

“Iuitial Newco Sharcholder” means a Person fo be determined by the Initial Consenting
Noteholders prior to the Effective Time, with the consent of SFC and the Monitor, to serve as the
initial sole shareholder of Newco pursuant to section 6,2(s) hereof.

“Initial Order” has the meaning ascribed thereto in the recitals,

“Insurance Policies” means, collectively, the following insurance policies, as well as any othor
insurance policy pursuant to which SFC or any Director or Officer is insured: ACE INA
Insurance Policy Number D0024464; Chubb Insurance Company of Canada Policy Number
8209-4449; Lloyds of London, England Policy Number XTFF0420; Lloyds of London, England
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Policy Numbet XTFF0373; and Travelers Guarantse Compeny of Canada Policy Number
10181108, and “Insurance Policy” means any one of the Insurance Policies,

“Insured Claim” means all or that portion of any Claim for which SFC is insured and ail or that
portion of any D&O Claim for which the applicable Director or Officer is insured, in each case
pursuant to any of the Insurance Policies.

“Intellectual Property™ means: (i) patents, and applications for patents, including divisional and
continuation patents; (ii) registered and unregistered trade-marks, logos and other indicia of
ortgin, pending trade-mark registration applications, and proposed use application or similar
reservations of marks, and all goodwill associated therewith; (iii) registered and unregistered
copyrights, including all copyright in and to computer sofiware programs, and applications. for
and tegistration -of such copyright (including all copyright in and to the SFC Companies’
websites); (iv) world wide web addresses and internct domain names, applications and
reservations for world wide web addresses and internet domain names, uniform resource locators
and the cortesponding internet sites; {v) industrial designs; and (vi) trade secrets and proprietary
information not othierwise listed in (i) through (v) above, including all inventions (whether or not
patentable), invention disclosutes, moral and economic tights of authors and inventors thowever
denominated), confidential information, technical data, customer lists, corporate and business
names, trade names, trade dress, brand names, know-how, formulae, methods {(whether or not
patentable), designs, processes, procedures, technology, business methods, source codes, abject
codes, computer software programs (in either source code er object code form), databases, data
collections end other proprietary information or material of any type, and all derivatives,
improvements and refinements thereof, howsoever recorded, or unrecorded.

“Letter of Instruction” means & form, to be completed by éach Ordinary Affected Creditor and
each Harly Consent Noteholder, and that is to be delivered to the Monitor in accordance with
section 5.1 hereof, which form shall set out:

(a) the registration details for the Neweco Shares and, if applicable, Newco Notes to
be distributed to such Ordinary Affected Creditor or Early Consent Noteholder in
accordance with the Plan; and

(b)  the address to which such Ordinary Affected Creditor’s or Early Consent
Noteholder's Direct Registration Transaction Advice or its Newco Share
Certificates and Newco Note Certificates, as applicable, are to be delivered.

“Lien Claim” means any Proven Claim of a Person indicated as a secured creditor in Schedule
“B* to the Initial Order (other than the Trustecs) that is secured by a lien or encumbrance on any
property of SFC, which lien is valid, petfected and enforceable pursuant to Applicable Law,
provided that the Charges and any Claims in respect of Notes shall not constitute “Lien Claims™,

“Lien Claimant” means 8 Person having a Lien Claim, other than any Noteholder or Trustee in
respect of any Noteholder Claim,
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“Ljtigation Funding Amount” means the cash amount of $1,000,000 to be advaneed by SFC to
the Litigation Trustee for purposes of funding the Litigation Trust on the Plan Tmplementation
Date in accordance with section 6.4(0) hereof,

“Iitigation Funding Receivable” has the meaning ascribed thereto in section 6.4(0) hereof,

“Litigation Trust” means the trust to be established on the Plan Implementation Date at the time
specified in section 6.4(p) in accordance with the Litigation Trust Agreement pursuant to’ the
laws of a jurisdiction that is acceptable 0 SFC and the Initial Consenting Noteholders, which
trust will acquire the Litigation Trust Claims and will be funded with the Litigation Funding
Amonnt in secotdance with the Plan and the Litigation Trust Agreement.

“Litigation Trust Agreement” means the trust agreement dated as of the Plan Implementation
Date, between SFC and the Litigation Trustee, establishing the Litigation Trust.

“Litigation Trust Claims” means any Causes of Action that have been or may be asserted by or
on behalf oft (a) SFC against any and all third parties; or (b) the Trustees (on behalf of the
Noteholders) against any and all Persons in connection with the Notes issued by SFC; provided,
however, that in no event shall the Litigation Trust Claims include any (i} claim, right or cause of
action against any Person that is released pursuant to Article 7 hereof or (ii) any Excluded
Litigation Trust Claim. For greater certainty: (x) the claims being advanced or that are
subsequently advanced in the Class Actions are not being transferred to the Litigation Trust; and
(y) the claims transferred to the Litigation Trust shall not be advanced in the Class Actions,

“Litigation Trust Interests” means the beneficial interests in the Litigation Trust to be created
on the Plan Implementation Date,

“Litigation Trustee” means a Person to be determined by SFC and the Initial Consenting
Noteholders prior to the Effsctive Time, with the consent of the Monitor, fo serve as trustee of
the Litigation Trust pursuant o and in accordance with the terms thereof,

“Material® means a fact, circumstance, chanpge, effect, matter, action, condition, event,
oceurrence or development that, individually or in the aggregate, is, or would reasonably be
expected to be, matetial to the business, affairs, results of operations or financial condition of the
SFC Companies (taken as a whole),

“Material Adverse Effect” means a fact, event, change, oceurrence, clrcumstance or condition
that, individually or together with any other event, change or oceurrence, has or would
reasonably be expected to have a matetial adverse impact on the assets, condition (financial or
otherwise), business, liabilities, obligations (whether absolute, accrued, conditional or otherwise)
or operations of the SFC Companies (taken as a whole); provided, however, that a Material
Adverse Bffect shall not Include and shall be deemed to exclude the lmpact of any fact, event,
change, occurrence, circumstiance or condition resulting from or relating to; (A) changes in
Applicable Laws of general applicability or interpretations thereof by courts or Governmental
Entities or regulatory authorities, which changes do not have a Material disproportionate effect
on the SFC Compenies (taken as a whole), (B) any change in the forestry industry genesally,
which does not have a Material disproportionate effect on the SFC Companies (taken as a whole)
{relative to other industry participants operating primarily in the PRC), (C) actions and omissions
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_of any of the SFC Companies required pursuant to the RSA or this Plan or taken with the prior
written consent of the Initial Consenting Noteholders, (1)) the effects of compliance with the
RSA or this Plan, including on the operating performance of the SFC Companies, (E) the
negotiation, execution, delivery, performance, gonsummation, potential consummation or public
announcerent of the RSA or this Plan or the transactions contemplated thereby or hereby, ()
any change in U.S, or Canadian inferest rates or currency exchange rates unless such change has
g Matetial disproportionate effect on the SFC Companies (taken as a whole), and (G) general
political, economic or financial conditions in Canads, the United States, Hong Kong or the PRC,
which changes do not have a Materia! disproportionate effect on the SFC Companies (taken as 8
whole).

“Meeting” means the meeting of Affected Creditors, and any adjournment or extension thereof,
that Is called and conducted in accordance with the Meeting Order for the purpose of considering
and voting on the Plan,

“Meeting Order” has the meaning aseribed thereto in the recitals,

“Monjtor” means FTT Consulting Canada Inc., in its capacity as Court-appointed Monitor of
SFC in the CCAA Proceeding,

“Wonitor’s Post-Xmplementation Reserve” means the cash reserve fo be established by SFC on
the Plan Implementation Date in the amount of $5,000,000 -or such other amount as may bo
agreed by SFC, the Monitor and the Initial Consenting Noteholdets, which cash reserve shall be
maintained and administered by the Monitor for the purpose of administering SFC and the
Claims Procedure, as hecessary, from and after the Plan Implementation Date, '

“Monitor’s Ernst & Young Settlement Certificate” has the meaning ascribed thereto in
section 11.1(a) hereof,

“Monitor’s Named Third Party Seitlement Certificate” has the meaning aseribed thereto in
section 11.2(b) herecf, -

“Named Directors and Officers” means Andrew Agnew, William E. Ardell, James Bowland,
Leslie Chan, Michael Cheng, Lawrence Hon, Jamos M.E. Hyde, Richard M, Kimel, R. John
{Jack) Lawrence, Jay A. Lefton, Edmund Mak, Tom Maradin, Judson Martin, Simon Murray,
James F, O’Donnell, William P, Rosenfeld, Peter Donghong Wang, Garry West and Kee Y,
Wong, in their respective capacities as Directors or Officers, and “Named Direcior or Officer”
means any one of them,

“Named Third Party Defendant Settlement” means a binding settlement between any
applicable Nemed Third Party Defendant and one or more of: (1) the plaintiffs in any of the Class
Actions; end (1) the Litigation Trustee (on behalf of the Litigation Trust) {if after the Plan
Ymplementation Date), provided that, in each case, such seftlement must be acceptable to SFC (if
on or prior to the Plan Implementation Date), the Monitor, the Initial Consenting Noteholders (if
on ot prior to the Plan Implementation Date) and the Litigation Trustes (if after the Plan
Implementation Date), and provided further that such settlement shall not affect the plaintiffs in
the Class Actions without the consent of counsel to the Ontatic Class Action Plaintiffs,
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“Named Third Party Defendant Settlement Order” means a court order approving a Named
Third Party Defendant Settlement in form and in substance satisfactory to the applicable Named
Third Party Defendant, SFC (if occurring on or prior to the Plan Implementation Datg), the
Monitor, the Initial Consenting Noteholders (if on or prior to the Plan Implementation Date), the
Litigation Trustee (if after the Plan Implementation Date) and counsel o the Ontario Class
Action Plaintiffs (if the plaintiffs in any of the Class Actions are affected by the applicable
Named Third Party Defendant Setflement).

“Named Third Party Defendant Relense” means a release of any applicable Named Third
Party Defondant agreed to pursuant to s Named Third Party Defendant Settiement and approved
pursuant to a Named Third Party Defendant Settlement Order, provided that such release must be
acceptable to SFC (if on or prior to the Plan Implementation Date), the Monitor, the Initial
Consenting Noteholders {if on or prior to the Plan Implementation Date) and the Litigation
Trustee (if after the Plan Implementation Date), and provided further that such release shall not
affect the plaintiffs in the Class Actions without the consent of counsel to the Ontario Class
Action Plaintiffs,

“Named Third Party Defendants” means the Third Party Defendants listed on Schedule “A” to
the Plan in accordance with section 11.2(a) hereof, provided that only Eligible Third Party
Defendants may become Named Third Party Defendants,

“Neweo"” means the new corporation fo be incorporated pursuant to seotion 6.2(a) hereof under
the laws of the Cayman Islands or such other jurisdiction as agreed fo by SFC, the Menitor and
the Initial Consenting Noteholders,

“Newco II” means the new corporation to be incorporated pursuant to section 6.2(b) hereef
under the laws of the Cayman Islands or such other jurisdiction as agreed to by SFC, the Monitor
and the Initial Consenting Netcholders,

“Neweo IX Consideration” has the meaning ascribed thereto in section 6.4(x) hereof,

“Newco Equity Pool” means all of the Newco Shares to be issued by Newco on the Plan
Implementation Date. The number of Newco Shares to be issued on the Plan Implementation
Date shall be agreed by SFC, the Monitor and the Initial Consenting Noteholders prior to the
Plan Implementation Date.

“Neweo Note Certificate’ means a certificate evidencing Newco Notes,

“Newco Notes” means the new notes {0 be issued by Newco on the Plan Implementation Date in
the aggregate principal amount of $300,000,000, on such terms and conditions as sre satisfactory
to the Initia] Congenting Noteholders and SFC, acting reasonably.

“Newco Promissory Note 17, “Newco Promissory Note 27, *“Neweo Promissory Note 3” and
“Newco Promissory Netes” have the meanings ascribed thereto in sections 6.4(k), 6,4(m),
6.4(n) and 6.4(q) hereof, respectively.

“Neweo Share Certificate” means a certificate evidencing Newco Shares.
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“Newco Shares” means common shares in the eapital of Newco,
“Non-Relensed D&O Claims” has the meaning ascribed thereto in section 4.9(f) hereof.

“Noteholder Advisors” means Goodmans LLP, Hogan Lovells and Conyers, Dill & Pearman
LLP in their capacity as legal advisors to the Initial Consenting Noteholders, and Moelis &
Company LLC and Moelis and Company Asia Limited, in their capacity as the financial advisots
to the Initial Consenting Noteholders,

“Noteholder Claim” means any Claim by a Noteholder (or a Trustee or other representative on
the Noteholder's behalf) in respect of or in telation to the Notes owned or held by such
Noteholder, including all principal and Accrued Interest payable to such Noteholder pursuant to
such Notes or the Note Indentures, but for greater certainty does not include any Noteholder
Class Action Claim,

“Noteholder Class Action Claim” means any Class Action Claim, or any part thereof, against
SFC, any of the Subsidiaries, any of the Directors and Officers of SFC or the Subsidiaries, any of
the Auditors, any of the Underwriters and/or any other defendant to the Class Action Claims that
relates to the purchase, sale or ownership of Notes, but for greater certainty does not include a
Noteholder Claim.

“Noteholder Class Action Claimant” means any Person having or asserting & Noteholder Class
Action Claim.

“Noteholder Clays Action Representative” means an individual to be appointed by counsel to
the Ontario Class Action Plaintiffs,

“Noteholders” means, collectively, the beneficial owners of Notes as of the Distribution Record
Date and, as the context requires, the registered holders of Notes as of the Distribufion Record
Date, and “Noteholder” means any one of the Noteholders.

“Note Indentures” means, collectively, the 2013 Note Indenture, the 2014 Note Indenture, the
2016 Note Indenture and the 2017 Note Indenture,

“Notes” means, collectively, the 2013 Notes, the 2014 Notes, the 2016 Notes and the 2017
Nofies,

“Officer” means, with respect to SFC or any Subsidiary, anyone who is or was, or may be
deemed to be or have been, whether by statute, operation of law or otherwise, an officer ot de
facto officer of such SFC Company.

“Ontario Class Action Plaintiffs” means the plaintiffs in the Ontario class action case styled as
Trustees of the Laboyrers’ Pension Fund of Central and Eastern Canada et al v, Sino-Forast
Corporation et al, (Ontario Superior Court of Justice, Cowt File No. CV-11-431153-00CP).

“Order” means eny order of the Court made in connection with the CCAA Proceeding or this
Plan,
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“Ordinary Affected Creditor” means a Person with an Ordinary Affected Creditor Claim,

“Ordinary Affected Creditor Claim™ means a Claim that is nof: an Unaffected Claim; a
Noteholder Claim; an Equity Claim; & Subsidiary Infercompany Claim; a Noteholder Class
Action Claim; or a Class Action Indemnity Claim (other than a Class Action Indemnity Claim by
any of the Third Party Defendants in respect of the Indemnified Noteholder Class Action
Claims),

“QOther Directors and/or Officers” means any Directors and/or Officers other than the Named
Directors and Offiocers,

“Permitted Continuing Retainer” has the meaning ascribed thereto in section 6,4(d) hereof.

“Person” means any individual, sole proprietorship, limited or unlimited liability corporation,
partnership, unincorporated association, unincorporated syndicate, unincorporated organization,
body corporate, joint venture, trust, pension fund, ynion, Governmental Entity, and a natural
person including in such person’s capacity as irustee, heir, beneficiary, execufor, administrator or
other legal representative.

“Plan” means this Plan of Compromise and Reorganization (including all schedules hereto) filed
by SFC pursuant to the CCAA and the CBCA, as it may be further amended, supplemented or
restated from time to time in accordance with the terms hereof or an Order.

“Plan Implementation Date” means the Business Day on which this Plan becomes effective,
which shall be the Business Day on which the Monitor has filed with the Court the certificate
contemplated in section 9.2 hereof, or such other date as SFC, the Monitor and the Initial
Consenting Noteholders may agree, : '

“PRC” means the People’s Republic of China.

“proof of Claim” means the “Proof of Claim™ referred to in the Claims Procedure Order,
substantially in the form attached to the Claims Procedure Order,

“Prg-Rata’ means:

(8)  with respect to any Noteholder in relation to all Neteholders, the proportion of (i)
the principal amount of Notes bencficially owned by such Noteholder as of the
Distribution Record Date plug the Accrued Interest awing on such Notes as of the
Filing Date, in relation to (ii) the aggregate principal amount of all Notes
outstanding as of the Distribution Record Date plus the aggregate of all Accrued
Interest owing on all Notes as of the Filing Date; :

(b)  with respect to any Barly Consent Noteholder in relation to all Early Consent
Noteholders, the proportion of the principal amount of Early Consent Notes
beneficially owned by such Early Consent Noteholder as of the Distribution
Record Date in relation to the aggregate principal amount of Early Consent Noies
held by all Early Consent Noteholders as of the Distribution Record Date; and
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(¢)  with respect to any Affected Creditor in relation to all Affected Creditors, the

. proportion of such Affected Creditor’s Affected Creditor Claim as at eny relevant

time in relation to the aggregate of all Proven Claims and Untesolved Claims of
Affected Creditors as at that time.

“Proven Claim” meats an Affected Creditor Claim to the extent that such Affected Creditor
Claim is finally determined and valued in accordance with the provisions of the Claims
Procedure Order, the Meeting Order or any other Order, 85 applicable,

“Released Claims” means all of the rights, ¢laims and liabilities of aay kind released pursuant to
Article 7 hereof,

“Reloased Parties” means, collectively, those Pergons released pursuant to Article 7 hereof, but
only to the extent so released, and each such Person is referred to individually as a “Released
Party™.

“Required Majority” means a majority in number of Affected Creditors with Proven Claims,
and two-thirds in value of the Proven Claims held by such Affected Creditors, in each case who
vote (in person or by proxy) on the Plan at the Meeting,

“Remaining Post-Implementation Rescrve Amount” has the meaning ascribed therefo in
section 5.7(b) hereof,

"Restructuring Claim” means any right or claim of any Person that may be asserted or made in
whole or in part against SFC, whether or nol gsserted or made, in connection with eny
indebtedness, liability or obligation of any kind atising out of the restructuring, termination,
repudiation or disclaimer of any lease, contract, or other agreement or obligation on or after the
Filing Date and whether such restructuring, termination, repudiation or disclajimer took place or
takes place before or after the date of the Claims Procedure Order, '

“Restructuring Transaction” means the transactions contermplated by this Plan (including any
Alternative Sale Transaction that occurs pursvant to section 10,1 hereof).

“RSA” means ihe Restructuring Support Agreement executed as of March 30, 2012 by SFC, the
Direct Subsidiaries and the Inifial Consenting Noteholders, and subsequently executed or
otherwise agreed to by the Early Consent Noteholders, as such Restructuring Support Agreement
may be amended, restated and varied from time to time in accordance with 1ts terms,

«Sanction Date” means the date that the Sanction Ozder is granted by the Court,

“Sanetion Order” meany the Order of the Coutt sanctioning and approving this Plan.

“Seetion 5,1(2) D&O Claim™ means any D&O Claim that is not permifted to be compromised
pursuant to section 5.1(2) of the CCAA, but only to the extent not so permitted, provided that
any D&O Clalm that gualifies as a Non-Released D&O Claim or a Continuing Other D&
Claim shall not constitute a Section 5,1(2) D&O Claim.

uGettlement Trust” has the meaning ascribed thereto in section 11,1(a) hercofl
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“Setilement Trust Order” means a court order that establishes the Settlement Trust and
approves the Frmst & Young Settlement and the Emst & Young Release, in form and in
substance satisfactory to Emst & Young and counsel to the Ontatio Class Action Plaintiffs,
provided that such order shall also be acceptable to SFC (if goourring on or prior to the Plan
Implementation Date), the Monitor and the Initlal Consenting Notehelders, as applicable, to the
extent, if any, that such order affects SFC, the Monitor ot the Initial Consenting Noteholders,
each acting reasonably.

“SFC” has the meaning asctibed thereto in the recitals,

“SFC Advisors” means Bennett Jones LLP, Appleby Global Group, King & Wood Mallesons
and Linklaters LLP, in thelr respective capacities as legal advisors to SFC, and Houlihan Lokey
Howard & Zukin Capital, Inc., in its capacity as financial advisor to SFC,

“SFC Assets” means all of SFC’s right, title and interest in and to all of SFC’s properties, assets
and rights of every kind and description (including all restricted and unrestricted cash, contracts,
real property, receivables or other debts owed to SFC, Intellectual Property, SFC’s corporate
name and all related marks, all of SFC’s ownership interests in the Subsidiaries (including all of
the shares of the Direct Subsidiaries and any other Subsidiaries that are directly owned by SFC
immediately prior to the Effective Time), all of SFC's ownership Interest in Greenheart and its
subsidiaries, all SFC Intetcompany Claims, any entitlement of SFC to any insurance prooeeds
and a right to the Remaining Post-Implementation Reserve Amount), other than the Excluoded
SFC Assets,

“SFC Barbados” means Sino-Forest International (Barbados) Corporation, a wholly-owned
subsidiary of SFC established under the laws of Barbados.

“SFC Business” means the business operated by the SFC Companies,

“SFC Continuing Shareholder” means the Litigatibn Trustee or such other Person as may be
agreed fo by the Monitor and the Initial Consenting Noteholders.

“SFC Companies” means, collectively, SFC and ell of the Subsidiaries, and “SFC Company”
means any of them.

“QRC Lserow Co.” means the company to be incorporated as a wholly-owned subsidiary of S¥C
pursuant fo section 6.3 hereof under the laws of the Cayman Islands or such other jurisdiction as
agreed to by SFC, the Monitor and the Initial Consenting Noteholders,

“SFC Escrow Co. Share” has the meaning ascribed thereto in section 6.3 hereof,

“SFC Intercompany Claim” means any amount owing to SFC by any Subsidiary or Greenheart
and any claim by SFC against any Subsidiary or Greenheart.

“Subsidiaries” means all direct and indirect subsidiaries of SFC, other than (i) Greenheart and

its direct and {ndirect subsidiaries and (i) SFC Escrow Co., and “Subsidiary” means any one of
the Subsidiaties,
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“Subsidiary Intercompany Claim” means any Claim by any Subsidiary or (reenheart against
SFC,

“Tax” or “Taxes” means any and all federal, provineial, municipel, local and foreign taxes,
assessments, reassessments and other governmentsl charges, duties, impositions and liabilities
including for greater certginty taxes based upon or measured by reference to income, gross
receipts, profits, capital, transfer, land transfer, sales, goods and services, harmonized sales, use,
value-added, excise, withholding, business, franchising, propery, development, occupancy,
cmployer health, payroll, employment, health, social services, education and soclal security
taxes, all surtaxes, all customs duties and import and export taxes, all licence, franchise and
registration fees and all employment insurance, health insurance and government pension plan
premiums or confributions, together with all interest, penalties, fines and additions with respect
to such amounts.

“Taxing Authorities” means any one of Her Majesty the Queen, Her Majesty the Queen in right
of Canada, Her Majesty the Queen In right of any province or teritory of Canada, the Canada
Reverme Agency, any similar revenme or taxing authority of Canada and each and every province
or territory. of Canada and any political subdivision thereof, any similar revenue or taxing
authority of the United States, the PRC, Hong Kong or other foreign state and any political
subdivision thereof, and any Canadian, United States, Hong Kong, PRC or other government,
regulatory authority, government department, agency, commission, burean, minister, cowt,
triburial or body or regulation-making entity exercising taxing authority or power, and “Taxing
Authority” means any one of the Taxing Authorities,

“Third Party Defendants” means any defendants to the Class Action Claims (present or firture)
other than SFC, the Subsidiaries, the Named Directors and Officers or the Trustees,

“Transfer Agent” means Computershare Limited (or 8 subsidiary or affiliate thereof) or such
othet transfer agent as Newco may appoint, with the prior written consent of the Monitor aud the
Initial Consenting Noteholders,

“Trustee Claims” means any rights or claims of the Trustess against SFC under the Note
Indentures for compensation, fees, expenses, disbursements or advances, including reasonable
legal fees and expenses, incurred ot made by or on behalf of the Trustees before or after the Plan
Implementation Date in connection with the petformance of their respoctive duties under the
Note Indentures or this Flan,

“Trustees” means, collectively, The Bank of New York Mellon in its capacity as trustee for the
5013 Notes and the 2016 Notes, and Law Debenture Trust Company of New York in its capacity
as trustes Tor the 2014 Notes and the 2017 Notes, and “Trustes” means either one ef them,

“Unaffected Claim™ means any!
(a)  Cleim secured by the Administration Charge;
(b)  Government Priority Claim;

{¢)  Employee Priority Claim;
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{d) Lien Claim;

(¢)  any other Claim of any employes, former employee, Director or Officer of SFC in

' respect of wages, vacation pay, bonuses, termination pay, severance pay of other

remuneration payable to such Petson by SFC, other than any termination pay ar

severance pay payable by SFC to a Person who ceased to be an employee,
Director or Officer of SEC prior to the date of this Plan;

() Trustee Claims; and
(g)  any trade payables that were incurred by SFC (i) after the Filing Date but before
the Plan Implementation Date; and (i) in compliance with the Initial Order or
other Order issued in the CCAA Proceeding,

“Unaffected Claims Reserve” means the cash reserve to be established by SFC on the Plan

‘Implementation Date and maintained by the Monitor, in escrow, for the purpose of paying

certain Unaffected Claims in accordance with section 4.2 hereof.

“Unaffected Creditor” means a Person who has an Unaffected Claim, but only ir respect of-and
to the extent of such Unaffected Claim,

“Undeliverable Distribution” has the meaning ascribed thereto in section 5.4,

“Underwriters” means any underwriters of SFC that are named as defendants in the Class
Action Claims, including for preater certainty Credit Suisse Seourities (Canada), Inc., TD
Securities Inc., Dundee Securities Corporation, RBC Dominion Securities Inc., Scotia Capital
Inc., CIBC World Markets Inc,, Merrill Lynch Canada Ino,, Canaccord Financial Ltd., Maison
Placements Canada Inc., Credit Suisse Securities (USA) LLC and Merrill Lynch, Pierce, Fenner
& Smith Incorporated (sucoessor by merger to Banc of America Securities LLC).

*Unresolved Claim” means an Affected Creditor Claim in respect of which a Proof of Claim
has been filed in a proper and timely manner in accotdance with the Claims Procedure Order but
that, as at any applicable time, has not been finally (i) determined to be a Proven Claim or {ii)
disallowed in ticcordance with the Claims Procedure Order, the Meeting Order or any other
Order.

“Unresolved Claims Escrow Agent” means SFC Escrow Co. ot such other Person as may be
agreed by SFC, the Monitor and the Initial Congenting Noteholders,

“Unresolyed Claims Reserve” means the reserve of Newco Shares, Newco Notes and Litigation
Trust Interests, if any, to be established pursuant to sections 6.4(h)(ii) and 6.4(r) hereof in respect
of Unresolved Claims as at the Plan Implementation Date, which reserve shell be held and
maintained by the Unresolved Claims Escrow Agent, In escrow, for distribution in accordance
with the Plan, As at the Plan Implementation Date, the Unresolved Claims Reserve will consist
of that amount of Newco Shares, Newco Notes and Litigation Trust Interests a3 is necessaty to
make any potential distributions under the Plan in respect of the following Unresolved Claims:
(i) Class Action Indemnity Claims in an amount up to the Indemnified Noteholder Class Action
Limit; (ii) Claims in respect of Defence Costs i the amount of $30 millior or such .other amount

I R
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as may be agreed by {he Monitor and the Initial Consenting Noteholders; and (iii) othet Affected
Creditor Claims that have been identified by the Monitor as Unresolved Claims in an amount up
to $500,000 or such other amount as may be agreed by the Monitor and the Initial Consenting

Notcholders,

“Website” means the website maintained by the Monitor in respect of the CCAA Proceeding
pursuant to the Initial Order at the following web address: hitp://cfeanada.fliconsulting.com/sfe.

12 Certain Rules of Interpretation

For the purposes of the Plan:

@

(b)

(c)

C)

(e)

®

()

any Teference in the Plan to an Ordet, agreement, contract, instrument, indenture,
release, exhibit ot other document means such Order, agreement, contract,
instrument, indenturs, rejease, exhibit or other document as it may have been or
may be validly amended, modified or supplemented,;

the division of the Pian into “articles” and “sections™ and the insertion of a table
of comtents are for convenience of reference only and do not affect the
construction or interpretation of the Plan, nor are the descriptive headings of
“articles” and “sections” intended as complete or acourate descriptions of the
content thereof}

unless the context otherwise requires, words importing the singular shall include
the plural and vice versa, and words importing eny gender shall include all
genders;

the words “includes” and “including” and similar terms of inclusion shall not,
unless expressly modified by the words “only” or “solely”, be construed as terms
of limitation, but rather shall mean “includes but is not limited to” and “ineluding
but not limited to”, so that seferences to included matters shall be regarded as
jllustrative without being cither characterizing or exhaustive;

unless otherwise specified, all references to time herein and in any document
issued pursuant hereto mean local time in Toronto, Ontario and any reference to
an event occurring or a Business Day shall mean prior to 5:00 p.m. (Toronto
time) on such Business Day;

unless otherwise specified, time periods within or following which any payment is
to be made or act s to be done shall be crlculated by excluding the day on which
the perlod commences and including the day on which the period ends and by
extending the period fo the next succeeding Business Day if the last day of the
period is not a Business Day;

unless otherwise provided, any referemce to a statute or other emactment of
parliament or a legisiature includes all regulations made thereunder, all
amendments to or re-enactments of guch statute or regulations in force from time
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to time, and, if applicable, any statute or régulat.ion that supplements or
supersedes such statute or regulation; and

()  references to u specified “article” or “section”™ shall, unless something in the
subject matter or context is incopsistent therewith, be construed as references to
that specified article or section of the Plan, whereas the ferms “the Plan”,
“hereot”, “hetein”, “hereto”, “hereunder” and similar expressions shall be deemed
to refer generally to the Plan and not to any patticular “article”, “section” or other
portion of the Plan and include any documents supplemental hereto.

1.3  Currency

For the purposes of this Plan, all amounts shall be denominated in Canadian dollars and
all payments and distributions to be made in cash shall be made in Canadien dollars, Any
Claims or other amounts denominated in a foreign currency shall be converted to Canadian
dollars at the Reuters closing rate on the Filing Date,

1.4 Successors and Assigns

The Pian shall be binding wpon and shall enure to the benefit of the heirs, administrators,
executors, legel personal representatives, successors and assigns of any Person named or referred
to in the Plan,

1.5  Governing Law

The Plan shall be governed by and construed in accordance with the laws of the Province
of Ontario and the federal laws of Canada appliceble therein, All questions as to the
interpretation of or application of the Plan and all proceedings taken in connectiont with the Plan
and its provisions shail be subject to the jurisdiction of the Court,

1.6 Schedule *AY
~ Schedule “A” to the Plan s incorporated by reference into the Plan and forms part of the

Plan.
ARTICLE 2 _
PURPOSE AND EFFECT OF THE PLAN
21 Purpose
The purpose of the Plan is:

(a)  to effect a full, final and irrevocable compromise, release, discharge, cancellation
and bar of all Affected Claims;

{b)  to effect the distribution -of the consideration provided for herein in respect of
Proven Claims;
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{c) to transfer ownership of the SFC Business to Newoo and then from Newco to
Neweo 11, in each case free and clear of all claims against SFC and certain related
claims against the Subsidiaries, so as o enable the SFC Business to continue on &
viable, going concern basis; and

(d) to allow Affected Creditors and Noteholder Class Action Claimants to benefit
from contingent value that may be derived from litigation claims to be advan
by the Litigation Trustee, :

The Plan is put forward in the expectation that the Persons with an economic interest in SFC,
when considered as a whole, will derive a greater benefit from the implementation of the Plan
and the continuation of the SFC Business as & going concern than would result from a
bankruptey or liquidation of SFC,

2.2 Claims Affected

The Plan provides for, among other things, the full, final and irrevocable compromise,
release, discharge, cuncellation and bar of Affecied Claims and effectuates the restructuring of
SFC, The Plan will become effective at the Effective Time on the Plan Implementation Date,
other than such matters occurring on the Equity Cancellation Date (if the Equity Cancellation
date does not occur on the Plan Implementation Date) which will ocour and be effactive on such
date, and the Plan shall be binding on and enure to the benefit of SFC, the Subsidiaries, Newco,
Neweo II, SFC Esciow Co., any Person having an Affected Claim, the Directors and Officers of
SFC and all other Persons named or referred to in, or subject to, the Plan, as and to the extent
provided for in the Plan,

2.3 Unaffected Claims against SFC Not Affected

Any amounts propetly owing by SFC in respect of Unaffected Claims will be satisfied in
accordance with section 4,2 hereof, Consistent with the foregoing, all liabilities of the Released
Parties in respect of Unaffeoted Claims (other than the obligation of SFC to satisfy such
Unaffected Claims in accordance with section 4.2 bereof) will be fully, finally, itrevocably and
forever compromised, released, discharped, cancelled and barred pursuant to Article 7 hereof,
Nothing in the Plan shall affect SFC's rights and defences, both legal and equitable, with respect
to any Unaffected Claims, including ail rights with respect to legal and equitable defences or
entitlements to set-offs or recoupments against sueh Unaffected Claims,

24 Insurance

{8)  Subject to the terms of this section 24, nothing in this Plan shall prejudice,
compromise, rtelease, discharge, cancel, bar or otherwise affect any right,
entitlement or cfaim of any Person against SFC or any Director or Officer, or any
insurer, in respect of an Insurance Policy or the proceeds thereof,

{b)  Nothing in this Plan shall prejudice, compromise, release or otherwise affect any
right or defence of any such insurer in respect of any such Insurance Policy,
Furthermore, nothing in this Plan shall prejudics, compromise, release or
otherwige affect (i) any right of subrogation any such insurer may have against
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any Person, including against any Director or Officer in the event of a
determination of fraud against SFC or any Director or Officer in respect of whom
such a determination is specifically made, and /or (i) the ability of such insuter
to claim repayment of Defense Costs (as defined in any such policy) from SFC
and/or any Director or Officer in the event that the party from whom repayment is
sought is not entitled to coverage under the terms and conditions of any such
Insurance Policy

Notwithstanding anything herein (including section 2.4(b) and the releases and
injunctions set forth in Article 7 hereof), but subject to section 2.4(d) hereof, all
Insured Claims shall be deemed to remain outstanding and are not released
following the Plan Implementation Date, but recovery as against SFC and the
Named Directors and Officers is limited only to proceeds of Insurance Policies
that are available to pay such Insured Claims, cither by way of judgment or
settlement, SFC and the Directors or Officers shall make all reasonable efforts to
meet all obligations under the Insurance Policles. The insurers agree and
acknowledge that they shall be obliged to pay any Loss payable pursuant to the
terms and conditions of their respective Insurance Policies notwithstanding the
releases granted to SFC and the Named Directors and Officers under this Plan,
and that they shall not rely on any provisions of the Insurance Policies to argue, or
otherwise assett, that such releases excuse them from, or relieve them of, the
obligation to pay Loss that otherwise would be payable under the terms of the
Insurance Policies, For greater certainty, the insurers agree and consent to a direct
right of action against the insurers, or any of them, in favour of any plaintiff who
or which has (a) negotiated a settlement of any Claim covered under any of the
Insurance Policles, which settlement has been consented to in writing by the
insurers or such of them as may be required or (b) obtained a final judgment
against one or more of SFC and/or the Directors or Officers which such plaintiff

asserts, in whole or in pert, represents Loss covered under the Insurance Policies,

notwithstanding that such plaintiff iz not a named insured under the Insurance
Policies and that neither SFC nor the Directors or Officers are parties to such
action,

Notwithstanding anything in this section 2.4, from and afier the Plan
Implementation Date, any Person having an Insured Claim shall, as against SFC
and the Named Directors and Officers, be irrevocably limited fo recovery solely
from the proceeds of the Insurance Policies paid or payable on behalf of SFC or
its Directors or Officers, and Persons with any Insured Claims shall have no right
to, and shall not, directly or indirectly, make any claim or sesk any recoveries
from SFC, any of the Named Directors and Officers, any of the Subsidiaries,
Newco or Newca II, other than enforcing such Person's rights to be paid from the
proceeds of an Insurance Policy by the applicable insurer(s), and this section
2.4(d) may be relied upon and reised or pled by SFC, Newco, Newco II, any
Subsidiary and any Named Director and Officer in defence or estoppel of or to
enjoin any claim, action or proceeding brought in contravention of this section
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2,5  Claims Procedure Order

For greater certainty, nothing in this Plan revives or restores any right or claim of any
kind that is barred or extinguished pursuant to the terms of the Claims Procedure Orde, provided
that nothing in this Plan, the Claims Procedure Order or any other Order compromises, releases,
discharges, cancels or bars any claim against any Person for fraud or criminal conduct, regardless
of whether or not any such claim has been asserted to date,

ARTICLE 3
CLASSIFICATION, VOTING AND RELATED MATTERS

31 Claims Procedure

The procedure for determining the validity and quantum of the Affected Claims shall be
governed by the Claims Procedure Order, the Meeting Order, the CCAA, the Plan and any other
Order, as applicable, SFC, the Monitor and any other creditor in respect of its own Claim, shall
have the right to sesk the assistance of the Court in valuing any Claim, whether for voting or
distribution purposes, if required, and to ascertain the resulf of any vote on the Plan,

32 Classification

()  The Affected Creditors shall constitute a single class, the “Affected Creditors
Class”, for the purposes of considering and voting on the Plan,

(b)  The Equity Claimants shall constitute a single class, separate from the Affecied
Creditors Class, but shall not, and shall have no right fo, attend the Meeting or
vote on the Plan in such capacity.

3.3  Unaffected Creditors
No Unaffected Creditor, in respect of an Unaffected Claim, shall:
(a) be entitled to vote on the Plan;
(b)  beentitled to attend the Meeting; or
(¢)  receive any entitlements under this Plan in respect of such Unaffected Credit;)r’s
Unaffected Claims (other than iis right to have its Unaffected Claim addressed in
accordance with section 4.2 hereof).
3.4 Creditors’ Meeting
The Mesting shall be held In accordance with the Plan, the Meeting Order and any further

Order of the Court. The only Persons entitled to attend and vote on the Plan at the Meeting are
those specified in the Meeting Order,
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3.5  Approval by Creditors

In order to be approved, the Plan must receive the affirmative vote of the Required
Majority of the Affected Creditors Class,

ARTICLE 4
DISTRIBUTIONS, PAYMENTS AND TREATMENT OF CLATMS

4,1 Affected Creditors

All Affected Creditor Clalms shall be folly, finally, irrevocably and forever
comprotmised, reloased, discharged, cancelled and barred on the Plan Implementation Date,
Each Affected Creditor that has a Proven Claim shall be entitled to receive the following in
accordance with the Plan:

(a)  such Affected Creditor's Pro-Rata number of the Newco Shares to be issued by
Newco from the Affected Creditors Equity Sub-Pool in accordance with the Plan;

(b)  such Affected Creditor’s Pro-Rata amount of the Newco Notes o be issued by
Neweo in accordance with the Plan; and

(¢)  such Affected Creditor’s Pro-Rata share of the Litigation Trust Interests to be
allocated to the Affected Creditors in accordance with 4.11 hereof and the terms
of the Litigation Trust,

From and after the Plan Implementation Date, each Affected Creditor, in such capacity, shall
have no rights as against SFC in respect of its Affected Creditor Claim,

4.2 Unaffected Creditors

Each Unaffected Claim that is finally determined as such, as to status and amount, and
that is finally determined to be valid and enforceable against SFC, in each case in accordance
with the Claims Proeadure Order or other Order;

(a)  subject to sections 4.2(b) and 42(c) hereof, shall be paid in full from the
Unaffected Claims Reserve and limited to recovery against the Unaffected Claims
Reserve, and Persons with Unaffected Claims shall have no right to, and shall not,
make any claim or seek any recoveries from any Person in respect of Unaffected
Claims, other than enforcing such Person’s right against SFC to be paid from the
Unaffected Claims Reserve;

(b)  in the case of Claims secured by the Administration Charge:

6)] if billed or invoiced to SFC prior to the Plan Implementation Date, such
Claims shall be paid by SFC in eccordance with section 6.4(d) hereof; and

(i)  if billed or invoiced to SFC on or after the Plan Implementation Date, such
Claims shall be paid from the Administration Charge Reserve, and all such
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Claims shall be limited fo recovery against the Administration Charge
Reserve, and any Person with such Claims shall have no right to, and shall
not, make any claim or seck any recoveries from any Person in respect of
such Claims, other than enforcing such Person’s right against the
Administration Charge Reserve; and

(¢)  inthe case of Lien Claims:

M at the election of the Initial Consenting Noteholders, and with the consent
of the Monitor, SFC shall satisfy such Lien Claim by the return of the
applicable property of SFC that Is secured as coilateral for such Lien
Claim, and the applicable Lien Claimeant shall be limited to its recovery
against such secured property in respect of such Lien Claim,

(i)  if the Initial Consenting Noteholders do not elect to satisfy such Lien
Claim by the return of the applicable secured property: (A) SFC shall
repay the Lien Claim in full in cash on the Plan Implementation Date; and
(B) the security held by the applicable Lien Claimant over the property of
SEC shall be fully, finally, irrevocably and forever released, discharged,
cancelled and barred; and

(i)  upon the satisfaction of a Lien Claim in accordance with sections 4,2(¢)(i)
or 4.2(c)il) hereof, such Lien Claims shall be fully, finally, irrevocably
and forever released, discharged, cancelled and barred.

4,3  Early Consent Noteholders

As additional consideration for the compromise, release, discharge, cancellation and bar
of the Affected Creditor Claims in respect of its Notes, each Early Consent Noteholder shali
receive (in addition to the consideration it is entitled to receive in accordance with section 4.1
hereaf) its Pro-Rata number of the Newco Shares {o be issued by Neweo from the Early Consent
Equity Sub-Poo! in accordance with the Plan,

4.4 Noteholder Class Action Claimanis

(a)  All Noteholder Class Action Claims against SFC, the Subsidiaries or the Named
Directors or Officers (vther thar any Noteholder Class Action Claims against the
Named Directors or Officers that are Section 5.1(2) D&O Claims, Conspiracy
Claims or Non-Released D&O Claims) shall be fully, finally, irrevocably and
forever compromised, released, discharged, cancelled and barred without
consideration as against all said Persons on the Plan Implementation Date,
Subject to section 4,4(f) hereof, Noteholder Class Action Claimants shall not
receive any consideration or distributions under the Plan in respect of their
Noteholder Class Aetion Claims. Noteholder Class Action Claimants shall not be
entitled to attend or to vote on the Plan at the Mceting in respect of their
Noteholder Class Action Claims.
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Notwithstanding anything to the contrary in section 4.4(s), Noteholder Class
Action Claims as against the Third Party Defendants (x) are not comptomised,
discharged, released, cancelled or barred, (y) ghall be permitted to continue as
against the Third Party Defendants and (2} shall not be limited or restricted by this
Plan in any menner as to quantum or otherwise (including any collection or
recovery for such Noteholder Class Action Claims that relates fo any liability of
the Third Party Defendents for any alleged lability of SFC), provided that:

@

(i)

(i)

in accordance with the releases set forth in Article 7 hereof, the collective
aggregate amount of all rights and claims asserted or that may be asserted
against the Third Party Defendants in respect of any such Noteholder
Class Action Claims for which any such Petsons in each case have a valid
and enforceable Class Action Indemnity Claim against SFC (the
“Indemnified Noteholder Class Action Claims”) shall not exceed, in the
aggregate, the Indemnified Noteholder Class Action Limit, and in
accordance with section 7.3 hereof, all Persons shall be permanenily end
forever barred, estopped, stayed and enjoined, on and after the Effective
Time, from secking fo enforce any liability in respect of the Indemnified
Noteholder Class Action Claims that exceeds the Indemnified Noteholder
Class Action Limit;

subject fo section 4.4(g), any Class Action Indemnity Clalms against SFC
by the Third Party Defendants in respect of the Indemnified Noteholder
Class Action Claims shall be treated as Affected Creditor Claims against
SFC, but only to the extent that any such Class Action Indemnity Claims
that are determined to be propetly indemnified by SFC, enforceable
against SFC and are not barted or extinguished by the Cialms Procedure
Order, and further provided that the aggregate liability of SFC in vespect
of all such Class Action Indemnity Claims shall be limited to the lesser of:
{A) the actual aggregate liability of the Third Party Defendants pursuant to
any final judgment, settlement or ofher binding resolution in respect of the
Indemnified Noteholder Class Action Claims; and (B) the Indemnified
Noteholder Class Action Limit; and

for greater certainty, in the event that any Third Party Defendant is found
to be liable for or agrees to a settlement in respect of a Noteholder Class
Action Claim (other than a Noteholder Class Action Claim for fraud or
criminal conduct) and such amounis are paid by or on behalf of the
applicable Third Party Defendani, then the amount of the Indemnified
Noteholder Class Action Limit applicable to the rcmazmng Third Party
Defendants shall be reduced by the amount paid in respect of such
Noteholder Class Action Claim, as applicable,

Subject to section 7.1(0), the Claims of the Underwriters for indemmification in
respect of any Noteholder Class Action Claims (other than Noteholder Class
Action Claims against the Underwriters for fraud or criminal conduct) shall, for

purposes of the Plan, be deemed to be valid and enforceable Class Action
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Indemnity Claims against SFC (as limited pursuant to section 4.4(b) hereof),
provided that: (i) the Underwriters shall not be entitled to receive any distributions
of any kind under the Plan in respect of such Claims; (i) such Claims shall be
fuily, finally, irrevocably and forever compromised, Teleased, discharged,
cancelled and barted on the Plan Implementation Date; and (iif) the amount of
such Claims shell not affect the caleulation of any Pro-Rata entitlements of the
Affected Creditors under this Plan, For greater certainty, to the extent of any
conflict with respect to the Underwriters between section 4.4(e) hereof and this
section 4.4(c), this section 4.4(c) shall prevail, '

Subject to section 7,1(m), any and all indemnification rights and entiflements of
Ernst & Young at common law and any and all indemnification agreements
between Ernst & Young and SFC shall be deemed to be valid and enforceable in
accordance with their tetms for the purpose of determining whether the Claims of
Ernst & Young for indemnification in respect of Noteholder Class Action Claims
are valid and enforceable within the meaning of section 4.4(b) hereof. With
tespect to Claims of Ernst & Young for indemnification in respect of Notcholder
Class Action Clairas that are valid and enforceable: (i) Ernst & Young shall not be
entitled to recelve any distributions of any kind under the Plan in respect of such
Cleims; (if) such Clalms shall be fully, finally, irrevocably and forever
compromised, released, discharged, cancelled and bawred on the Plan
Implementation Date; and (1) the amount of such Claims shall not atfect the
calculation of any Pro-Rata entitlements of the Affected Creditors under this Plan,

Subject to section 7.1(n), any and all indemnification rights and entitlements of
the Named Third Party Defendants st common law and any and all
indemnification agreements between the Named Third Party Defendants and SFC
shall be deemed to be valid and enforceable in accordance with their terms for the
purpose of determining whether the Claims of the Named Third Party Defendants
for indemnification in respect of Noteholder Class Action Claims are valid and
enforceable withirt the meaning of section 4.4(b) hereof, ‘With respect to Claims
of the Named Third Party Defendants for indemnification in respect of
Noteholder Class Action Claims that are valid and enforceable; (i) the Named
Third Party Defendants shall not be entitled to receive any distributions of any
kind under the Plan in respect of such Clrims; (i) such Claims shall be fully,
finally, irrevocably and forever compromised, released, discharged, cancelled and
barred on the Plan Implementation Date; and (iil) the amoynt of such Claims shall
not affect the calenlation of any Pro-Rata entitlements of the Affected Creditors
under this Plan.

Each Noteholder Class Action Claimant shall be entitled to receive its share of the
Litigation Trust Interests to be allocated to Noteholder Class Action Claimants in
accordance with the terms of the Litigation Trust and section 4,11 hereof, as such
Noteholder Class Action Claimant’s share is determined by the applicable Class
Action Court, )
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(g)  Nothing in this Plan impairs, affects ot limits in any way the ability of SFC, the
Monitor or the Initial Consenting Noteholders to seek or obtain an Order, whether
before or after the Plan Implementation Date, directing that Class Action
Indemnity Claims in respect of Notoholder Class Action Claims or any other
Claims of the Third Party Defendants should receive the same or similar treatment
as is afforded to Class Action Indemnity Claims in respect of Equity Claims under
the tertns of this Plan.

45  Equity Claimants

All Bauity Claims shall be fully, finally, irrevocably and forever compromised, released,
discharged, cancelled and barred on the Plan Tmplementation Date, Equity Claimants shall not
recelve any constderation or distributions under the Plan and shall not be entitled to vote on the
Plan at the Meeting,

4.6 Claims of the Trustees and Noteholders

For purposes of this Plan, all claims filed by the Trustees in respect of the Noteholder
Claims (other than any Trustee Claims) shall be treated as provided in section 4,1 and the
Trustees and the Noteholders shall have no other entitlernents in respect of the guarantees and
share pledges that have been provided by the Subsidiaries, or any of them, 8}l of which shall be
fully, finally, irrevoesbly and forever compromised, released, dischatged, cancelled and barred
on the Plan Implementation Date as against the Subsidiaries pursuant to Article 7 hereof,

47  Claims of the Third Party Defendants

Fot purposes of this Plan, all claims filed by the Third Party Defendants against SFC
end/or any of its Subsidiaries shall be treated as follows:

(&) &l such claims against the Subsidiarics shall be fully, finally, irrevocably and
foraver compromised, released, discharged, cancelled and barred on the Plan
Implementation Date in accordance with Article 7 hereof,

(b) el such claims against SFC that are Class Action Tndemnity Claims in respect of
Indemnified Noteholder Class Action Claims shall be treated as set out in section
4.4(b)(ii) hereof}

(¢} all such claims against SFC for indemnification of Defence Costs shall be treated
in accordance with section 4,8 hereof; and

(@)  all other claims shall be treated as Equity Claims.
4.8 Defence Costs

All Claims agalnst SFC for indernnification of defence costs incurred by any Person
(other than a Named Director or Officer) in connection with defending against Sharcholder
Claims (as defined in the Equity Claims Order), Noteholder Class Action Claims or any other
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claims of any kind relating to SFC or the Subsidiaries (“Defence Costs™) shall be treated as

Tollows:

(@)

(b)

&s Equity Claims to the extent they ate determined to be Equity Claims under any
Order; and

as Affected Creditor Claims to the extent that they are not determined to be
Equity Claims under any Order, provided that:

(1) if such Defence Costs were incurred in respect of a claim against the
applicable Person that has been successfully defended and the Claim for
such Defence Costs is otherwlse valid and enforceable against SFC, the
Claim for such Defence Costs shall be treated as a Proven Claim, provided
that if such Claim for Defence Costs is & Class Action Indemnity Claim of
a Third Party Defendant against SFC in respect of any Indemnified
Notsholder Class Acton Claim, such Claim for Defence Costs shall be
treated in the matner set forth in section 4.4(b)(1i) hereof}

(iiy  if such Defence Costs were incurred in respect of a claim against the
applicable Person that bas not been successfully defended or such Defence
Costs are determined not to be valid and enforceable against SFC, the
Claim for such Defence Costs shall be disallowed and no consideration
will be payable in respect thereof under the Plan; and

(i)  until any such Claim for Defence Costs is determined to be either a Claim
within section 4.8¢b)(i) or a Clalm within section 4.8(b)ii), such Claim
shall be trented as an Unresolved Claim,

provided that nothing in this Plan impairs, affects or limits in any way the a’mhty of 8FC, the
Monitor or the Initial Consenting Noteholders to seck an Order that Claims agamst SFC for
indemnification of any Defence Coste should raceive the same or similar treatment as is afforded
to Equity Claims under the terms of this Plan,

49 D&O Claims

(a)

(b)

All D&O Claims against the Named Directors and Officers (other than Section
5.1(2) D&O Claims, Conspiracy Claims and Non-Released D&O Claims) shall be
fully, finally, irrevocably and forever compromised, released, discharged,
cancelled and barred without consideration on the Plan Implementation Date,

All D&QO Claims against the Other Directors and/or Officers shall not be
compromised, released, discharged, cancelled or barred by this Plan and shall be
permitted to continue as against the applicable Other Directors and/or Officers
(the “Continuing Other D&OQ Claims™), provided that any Indemnified
Noteholder Class Action Claims against the Other Directors and/or Officers shall
be limited as described in section 4,4(b){1) hereof.
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All D&O Indemnity Claims and any other rights or claims for indemnification
held by the Named Directors and Officers shall be deemed to have no value and
shall be fully, finally, irrevocably and forever compromised, released, discharged,
cancelled and barred without consideration on the Plan Implementation Date.

All D&O Indemnity Claims and any other rights or claims for indemnification
held by the Other Directors and/or Officers shall be deemed to have no value and
shal} be fully, finally, irrevocably and forever compromised, released, discharged,
cancelled and barred without considerstion on the Plan Implementation Date,
except that; (i} any such D&O Indemnity Claims for Defence Costs shatl be
treated in accordance with section 4.8 hereof; and (i) any Class Action Indemnity
Claim of an Other Director and/or Officer against SFC in respect of the
Indemnified Noteholder Class Action Claims shall be treated in the manner set
forth in section 4.4(b)(i) hereof.

All Section 5.1(2) D&O Claims and all Conspiracy Claims shall not be
compromised, released, discharged, cancelled or barred by this Plan, provided that
any Section 5,1(2) D&O Claims against Named Directors end Officers and any
Conspiracy Claims against Named Directors and Officers shall be limited to
recovery from any insurance proceeds payable in regpect of guch Sectlon 5.1(2)
D&O Claims or Conspiracy Claims, ss applicable, pursuant to the Insurance
Policies, and Persons with any such Section 5,1(2) D&O Claims against Named
Directors and Officers or Conspitacy Claims against Named Directors and
Officers shall have no right to, and shall not, make eny claim or seek any
recoveries from any Person (including SFC, any of the Subsidiaries, Newco or
Neweco IT), other than enforcing such Persons’ rights to be paid from the proceeds
of an Insurance Policy by the applicable insurer(s).

All D&O Claims against the Directors and Officers of SFC or the Subsidiaries for
fraud or criminal conduct shall not be compromised, discharged, released,
cancelled or barred by this Plan and shall be permitied to continue as against all
applicable Directors and Officers (“Non-Released D&O Claims™),

Notwithstanding anything to the confrary herein, from and after the Plan
Implementation Date, a Person may only commence an action for a Non-Released
D&O Claim against a Named Director ot Officer if such Person has first obtained
(i) the consent of the Monitor or (ii) leave of the Coourt on notice to the applicable
Directors and Officers, SFC, the Monitor, the Initlal Consenting Noteholders and
any applicable insurers, For the avoldance of doubt, the foregoing requirement
for the congent of the Monitor or leave of the Court shall not apply to any Non-
Relsased D&O Claim that is asserted against an Other Director and/or Officer,

Intercompany Claims

All SFC Intercompany Claims (other than those transferred to SFC Barbados pursuant to

section 6.4(j) hereof or set-off pursuant to section 6.4(1) hereof) shall be deemed to be assigned
by SFC to Newco on the Plan Implementation Date pursuant to section 6.4(m) hereof, and shall
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then be deemed to be assigned by Newco to Neweo II pursuant to section 6,4(x) hereof, ‘The
obligations of SFC to the applicable Subsidiaries and Greenheart in respect of all Subsidiary
Intercompany Claims (other than those set-off pursuant to section 6.4(1) hereof) shall be assumed
by Newco on the Plan Implementation Date putsuant to 6,4(m) hereof, and then shall be assumed
by Newco II pursuant to section 6.4(x) heteof, Notwithstanding anything to the contraty herein,
Newco 11 shell be lisble to the applicable Substdiaries and Greenheart for such Subsidiary
Intercompany Claims and SFC shall be released from such Subsidiary Intercompany Cleims
from and after the Plan Implementation Date, and the upplicable Subsidiaries and Greenheart
shall be ligble to Newco II for such SFC Intercompany Claims from and after the Plan
implementation Date. For greater certainty, nothing in this Plan affects any rights or claims as
between any of the Subsidiaries, Greenheart and Greenheart's direct and indirect subsidiaries,

411 Entitlement to Litigation Trust Interests

(@)  The Litigation Trust Inferests to be created in accordance with this Plan and the
Litigation Trust shall be allocated as follows;

() the Affected Creditors shall be coflectively entitled to 75% of such
Litigation Trust Interests; and

(i)  the Noteholder Class Action Claimants shall be collectively entifled fo
25% of such Litigation Trust Interests, '

which allocations shall occur at the times and in the manner set forth in section
6.4 hereof and shall be recorded by the Litigation Trustee in its registry of
Litigation Trust Interests,

(b)  Notwithstanding enything to the contrary in section 4.11{(a) bereof, if any of the
Noteholder Class Action Claims against any of the Third Party Defendants are
finally resolved (whether by final judgment, settlement or any other binding
means of resolution) within two years of the Plan Implementation Date, then the
Litigation Trust Interests 1o which the applicable Noteholder Class Action
Claimants would otherwise have been eutitled in respect of such Noteholder Class
Action Claims pursuyant to section 4,11(e)(1i) hereof (based on the smount of such
resolved Noteholder Class Action Clalms in proportion to all Noteholder Class
Action Claims in existence as of the Claims Bar Date) shall be fully, finally,
hrevocably and forever cancelled.

4,12 Litigation Trust Clnims

(a) At any time prior to the Plan Implementation Date, SFC and the Initlal
Consenting Noteholders may agree to exclude one or more Causes of Action from
the Litigation Trust Claims and/or to specify that any Causes of Action ageinst a
specified Person will not comstitute Litigation Trust Claims (“Excluded
Litigation Truast Claims"), in which case, any such Causes of Action shall not be
transferred to the Litigation Trust on the Plan Implementation Date, Any such
Excluded Litigation Trust Claims shall be fully, finally, irrevocably and forever
compromised, released, discharged, cancelled and barred on the Plan
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Implementation Date in accordance with Article 7 hereof, All Affected Creditors
shall be deemed to consent to such treatment of Excluded Litigation Trust Claims
pursuant to this section 4,12(a).

(by  All Causes of Action against the Underwriters by () SFC or (ii) the Trustees (on
behalf of the Noteholders) shall be deemed to be Excluded Litigation Trust
Claims that are fully, finally, irrevocably and forever compromised, released,
discharged, cancelled and barred on the Plan Tmplementation Date in accordance
with Article 7 hereof, provided that, unless otherwise agreed by SFC and the
Ipitial Consenting Notcholders prior fo the Plan Implementation Date in
accordance with section 4.12(a) hereof, any such Causes of Action for fraud or
ctiminal conduct shall not constitute BExcluded Litigation Trust Claims and shall
be transferred to the Litigation Trust in accordance with section 6.4(0) hereof,

(c) At any time from and after the Plan Implementation Date, and subject to the prior
consent of the Initial Consenting Noteholders and the terms of the Litigation Trust
Agreement, the Litigation T'rustee shall have the right to seek and obtain an order
from any court of competent jurisdiction, including an Order of the Cowt in the
CCAA or otherwlse, that gives effect to any releases of any Litigation Trust
Claims agreed to by the Litigation Trustee in accordance with the Litigation Trust
Agreement, including a release that fully, finally, irrevocably and forever
compromises, releases, discharges, cancels and bars the applicable Litigation
Trust Claims as if they were Excluded Litigation Trust Claims released In
accordance with Article 7 hereof. All Affected Creditors shall be deemed to
consent to any such treatment of any Litigation Trust Claims pursuant to this
section 4.12(b),

4,13 Multiple Affected Claims

On the Plan Implementation Date, any and all liabilities for and guarantees and
indemnities of the payment or performance of any Affected Claim, Unaffected Claim, Section
5.1(2) D&O Claim, Conspiracy Claim, Continuing Other D&O Claim or Non-Released D&O
Claim by any of the Subsidiaries, and any purported liability for the payment or performance of
such Affected Claim, Unaffected Claim, Section 5,1(2) D&O Claim, Conspiracy Claim,
Continuing Other D&O Claim or Non-Releesed D&O Claim by Newco or Newco I1, will be
deemed eliminated and cancelled, and no Person shall have any rights whatsoever to pursue or
enforce any such liabilities for or guarantees or indemnities of the peyment or performance of
any such Affected Claim, Unaffected Claim, Section 5,1(2) D&O Claim, Conspiracy Claim,
Continuing Other D&O Claim or Non-Released D&O Claim against any Subsidlary, Newco or
Newco 1L

4.14 Ynterest

Subject to section 12,4 hereof, no holder of an Affected Claim shall be entitled to interest
agcruing on or after the Filing Date.
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415 Existing Shares

Holders of Existing Shares and Equity Interests shall not receive any consideration or
distributions under the Plan in respect thereof and shall not be entitled to vote on the Plan at the
Meeting. Unless otherwise agreed between the Monitor, SFC and the Initial Consenting
Noteholders, all Existing Shares and Equity Interests shall be fully, finally and irrevocably
cancelled in accordance with and at the time specified in section 6,5 hereof,

4,16 Canadian Exempt Plans

If an Affected Creditor is & ttust governed by & plan which is exempt from tax under Part
I of the Canadian Tax Act (including, for example, a registered retirement savings plan), such
Affected Creditor may make arrangements with Newco (if Neweo so agrees) and the Lifigation
Trustee (if the Litigation Trustee so agrees) to have the Newco Shares, Newco Notes and
Litigation Trust Interests to which 1t is entitled under this Plan directed to (or in the case of
Litigation Trust Interests, registered in the name of ) an affiliate of such Affected Creditor or the
annuitant or controlling person of the poverning tax-deferred plan,

ARTICLE 5
DISTRIBUTION MECHANICS

5.1 Letters of Instruction

In order to issue (i) Newco Shares and Newco Notes to Ordinary Affected Creditors and
(i) Newco Shares to Earty Consent Noteholders, the following steps will be taken:

(@)  with respect to Ordinary Affected Creditors with Proven Claims or Unresolved
Claimg;

(i) an the next Business Day following the Distribution Record Date, the
Monitor shall send blank Letters of Instruction by prepaid first class mail,
courler, email or facsimile to each such Ordinary Affected Creditor to the
address of each such Ordinary Affected Creditor (as specified in the
applicable Proof of Claim) as of the Distribution Record Date, or as
evidenced by any assignment or transfer in accordance with section 5.1 0;

(i)  each such Ordinary Affected Creditor shall delivér to the Monitor a duly
completed and executed Letter of Instruction that must be received by the
Monitor on or before the date that is seven (7) Business Days after the
Distribution Record Date or such other date as the Monitor may
determine; and

(ii) eny such Ordinary Affected Creditor that does not return s Letter of
Instruction to the Monitor in accordance with section 5.1{(@)(ii) shall be
deemed to have requested that such Ordinary Affected Creditor's Newco
Shares and Newco Notes be registered or distributed, as appiicable, in
accordance with the information set out in such Ordinary Affected
Creditor’s Proof of Claim; and
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(b)  with respect to Barly Consent Noteholdets:

(i) on the next Business Day following the Distribution Record Date the
Monitor shall send blank Letters of Instruction by prepaid first class mail,
courler, email or facsimile to each Barly Consent Noteholder to the
address of each such Early Consent Noteholder as confirmed by the
Monitor on or before the Distribution Record Date;

(i}  each Early Consent Noteholder shall deliver to the Monttor a duly
completed and executed Letter of Instruction that must be ecelved by the
Monitor on or before the date that is seven (7) Business Days after the
Disttibution Record Date or such other date as the Monitor may
determing; and

(ii) any such Early Consent Noteholder that does not return s Letter of
Instruction to the Monitor in accordance with section 5.1(b)(ii) shall be
deemed to have requested that such Barly Consent Noteholder’s Neweo
Shates be distributed or registered, as applicable, in accordance with
information confirmed by the Monitor on or before the Distribution
Record Date,

5.2 Distribution Mechanics with respect to Newco Shares and Newco Notes

(&) To effsct distributions of Neweo Shares and Newco Notes, the Monitor shall
deliver a direction at least two (2) Business Days prior to the Initia] Distribution
Date to Newco or its agent, as applicable, directing Newoco or its agent, as
applicable, to issue on such Initial Distribution Date or subsequent Distribution
Date:

{1) in respect of the Ordinary Affected Craditors with Proven Claims:

(A)  the number of Newco Shares that each such Ordinary Affected
Creditor is entitled to receive in accordance with section 4.1(a)
hereof; and

(B)  the amount of Newco Nofes that each such Ordinary Affected
Creditor is entitled to receive in accordance with section 4.1(b)
hetreof,

all of which Newco Shares and Newco Notes shall be issued to such
Ordinary Affected Creditors and distributed in acoordance with this
Article 5;

(i)  in respect of the Ordinary Affected Creditors with Unresolved Claims:
(A)  the number of Newco Shares that each such Ordinary Affected

Creditor would have been entitled to receive in accordance with
section 4.1(8) hereof had such Ordinary Affected Creditor’s



(1ii)

()

<41

Unresolved Claim been a Proven Claim on the Plan
Implementation Date; and

(B)  the amount of Newco Notes that each such Ordinary Affected
Creditor would have been entitled to receive in accordance with
gection 4.1(b) hereof had such Ordinary Affected Creditor’s
Unresolved Claim been a Proven Claim on the Plan
Implementation Date,

all of which Newco Shares and Newco Notes shall be issued in the name
of the Unresolved Claims Escrow Agent for the benefit of the Persons
entitled thereto under the Plan, which Newco Shates and Newco Notes
shall comprise part of the Unresolved Claims Reserve and shall be held in
escrow by the Unresolved Claims Escrow Agent until released and
distributed in accordance with this Article 5;

in respect of the Noteholdets:

(A)  the number of Newco Shares that the Trustees are collectively
required to receive such that, upon distribution to the Noteholders
in accordance with this Article 5, each individua! Notehaolder
receives the namber of Newco Shares to which it is entitled in
accordance with section 4,1(a) hereof} and

(B)  the amount of Newco Notes that the Trustees are collectively
required to receive such that, upon distribution to the Noteholders
in sccordance with this Article 5, each individusl Noteholder
receives the amount of Newco Notes to which it is entitled in
accordance with section 4.1(b) hercof,

all of which Newco Shares and Newco Notes shall be issued to such

" Noteholders and distributed in accordance with this Article 5; and

in respect of Early Consent Noteholders, the number of Newco Shares that
each such Early Consent Noteholder is entitled to receive in accordance
with section 4,3 hereof, all of which Newco Shares shall be issued to such
Harly Consent Noteholders and distributed in accordence with this Article
5.

The direction delivered by the Monitor in respect of the applicable Ordinary
Affected Creditors and Ealy Consent Noteholders shall: (A) indicate the
registration and delivery details of each applicable Ordinary Affected Creditor
and Early Consent Noteholder based on the information prescribed in section 5.1;
and (B) specify the number of Newco Shares and, in the case of Ordinary
Affected Creditors, the amount of Newco Notes to be issued to each such Person
on the applicable Distribution Date, The direction delivered by the Monitor in
respect of the Noteholders shall; (C) indicate that the registration and delivery
details with respect to the number of Newco Shares and amount of Newoo Notes
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to be distributed to each Noteholder will be the same as the registration and
delivery details in effect with respect to the Notes held by each Noteholder as of
the Distribution Record Date; and (D) specify the numbet of Newco Shares and
the amount of Newco Notes fo be issued to each of the Trustees for purposes of
satisfying the entitlements of the Noteholders set forth in sections 4,1(a) and
4.1(b) hereof, The direction delivered by the Momnitor in respect of the Newco
Shares and Newco Notes to be issued in the name of the Unresolved Claims
Escrow Agent, for the benefit of the Petsons entitled thereto under the Plan, for
purposes of the Unresolved Claims Reserve shall specify the number of Newco
Shares and the amount of Newco Notes fo be issued in the name of fhe
Unresolved Claims Escrow Agent for that purpose.

If the registers for the Newco Shares and/or Newco Notes are maintained by the
Transfer Agent in a direct registration system (without certificates), the Monitor
and/or Newco and/or the Unresolved Claims Bscrow Agent, as applicable, shall,
on the Initial Distribution Date or dny subsequent Distribution Date, as applicable:

(i) instruct the Transfer Agent o record, and the Transfer Agent shall record,
in the Direct Registration Account of each applicable Ordinary Affected
Creditor and each Early Consent Noteholder the number of Newco Shares
and, in the case of Ordinary Affecled Creditors, the amount of Newco
Notes that are to be distributed to each such Petson, and the Menitor
and/or Newco and/or the Unresolved Claims Escrow Agent, as applicable,
shall send or cause to be sent fo each such Ordinary Affected Creditor and
Barly Consent Noteholder a Direct Reglstration Transaction Advice based
on the delivery information as determined pursuant to section 5.1; and

(i)  with respect to the distribution of Newco Shares and/or Newco Notes to
Noteholders:

(A)  if the Newco .Shares and/or Newco Notes are DTC eligible, the
Monitor and/or Newco and/or the Unresolved Claims Escrow
Agent, as applicable, shall instruct the Transfer Agent to register,
and the Transfer Agent shall register, the applicable Newco Shares
and/ot Newco Notes in the name of DTC (or its nominee) for the
benefit of the Noteholders, and the Trustees shall provide their
consent to DTC to the distribution of such Newco Shares and
Newco Notes to the applicable Noteholders, in the applicable
amounts, through the facilities of IXTC in accordance with
customary practices and procedures; and '

(B)  ifthe Newco Shares and/or Newco Notes are not DTC eligible, the
Monitor and/or Newco and/or the Unresolved Claims Escrow
Agent, as applicable, shall instruct the Transfer Agent to register
the applicable Newco Shares and/or Newco Notes in the Direct
Registration Accounts of the applicable Noteholders pursvant to
the registration instructions obtained through DTC and the DTC
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participants (by way of a letter of transmittal process or such other
process as agreed by SFC, the Monitor, the Trustees and the Initial
Congenting Noteholders), and the Transfer Agent shall (A) register
such Newco Shares and/or Newco Notes, in the applicable
amounts, in the Direct Registration Accounts of the applicable
Noteholders; and (B) send ot cause to be sent to each Noteholder &
Direct Registration Transaction Advice in accordance with
customary practices and procedures; provided that the Transfer
Agent shall not be permitted to effect the foregoing rcglstratxons
without the prior written consent of the Trustees,

If the registers for the Newco Shares and/or Newco Notes are not maintained by
the Transfer Agent in a direct registration system, Newco shall prepare and
deliver to the Monitor and/or the Untesolved Claims Escrow Agent, as applicable,
and the Monitor and/or the Unresolved Claims Hscrow Agent, as applicable, shall
promptly thereafter, on the Initial Distribution Date or any subsequent
Distribution Date, as applicable;

()

(i)

deliver to each Ordinary Affected Creditor and each Early Consent
Noteholder Newco Share Certificates and, in the case of Ordinary
Affected Creditors, Newco Note Certificates representing the applicable
number of Newco Shares and the applicable amount of Newco Notes that
are to be distributed to each such Person; and

with respect to the distribution of Newco Shares and/or Newco Notes to
Noteholders: .

(A)

(B)

if the Newco Shares and/or Newco Notes are DTC eligible, the
Monitor and/or Newco andfor the Unresolved Claims Escrow
Agent, as applicable, shall distribute to DTC (or its nominee), for
the benefit of the Noteholders, Newco Share Certificates and/or
Neweco Note Certificates representing the aggregate of all Newco

.Shares and Newco Notes to be distributed to the Notcholders on

such Distribution Date, and the Trustees shall provide their consent
to DTC fo the distribution of such Newco Shares and Newco Notes
to the applicable Noteholders, in the applicable amounts, through
the facilities of DTC in accordance with cusiomary practices and
procedures; and

if the Newco Shares and/or Newco Notes are not DTC eligible, the
Monitor and/or Newco and/or the Unresolved Claims Escrow
Agent, as applicable, shall distribute to the applicable Trustees,
Newco Share Certificates and/or Newco Note Certificates
representing the aggregate of all Newco Shares and/or Newco
Notes to be distributed to the Noteholders on such Distribution
Date, and the Trustees shall make delivery of such Newco Share
Certificates and Newco Note Certificates, in the applicable




amounts, directly to the applicable Noteholders pursuant to the
delivery instructions obtained through DTC and the DTC
participants (by way of a letier of transmittal process or such other
process as agreed by SFC, the Monitor, the Trustees and the Initial
Consenting Notehoiders), all of which shall occur in accordance
with custotnary practices and procedures.

(d)  Upon receipt of and in accordance with written instructions from the Monitor, the
Trustees shall instruct DTC to and DTC shall; (i) set up an escrow position
representing the Tespective positions of the Noteholders as of the Distribution
Record Date for the purpose of making disiributions on the Initial Distribution
Date and sny subsequent Distribution Dates (the “Distribuiion Escrow
Position™); and (ii) block any further trading of the Notes, effective as of the close
of business on the day immediately preceding the Plan Implementation Date, all
in accordance with DTC’s customary practices and procedures,

(e) The Monitor, Newco, Newee II, the Trustees, SFC, the Named Directors and
Officers and the Transfer Agent shall have no Hability or obligation in respect of
deliveries by DTC (or its nominee) to the DTC participants or the Noteholders
pursuant to this Article 5.

53  Allocation of Litigation Trust Interests

The Litigation Trustee shall administer the Litigation Trust Claims and the Litigation
_Funding Amount for the benefit of the Persons that are entitled to the Litigation Trust Interests
and shall maintain a registry of such Persons as follows:

()  with respect to Affected Creditors:

) the Litigation Trustee shall maintain a record of the amount of Litigation
Trust Interests that each Ordinary Affected Creditor is entitled to receive
in accordance with sections 4.1(c) and 4,11(a) hereof;

(1)  the Litigation Trustee shall maintain a record of the aggregate amount of
all Litigation Trust Interests to which the Noteholders are collectively
entifled in accordance with sections 4.1(c) and 4.11(a) hereof, and if cash
is distributed from the Litigation Trust to Persons with Litigation Trust
Interests, the amount of such cash that is payable to the Noteholders will
be distributed through the Distribution Eserow Position (such that each
beneficial Noteholder will receive a percentage of such cash distribution
that is equal to its entitlement to Litigation Trust Interests (as sot forth in
section 4.1(c) hereof) as a percentage of all Litigation Trust Interests); and

(ili)  with respect to any Litigation Trust Interests to be allocated in respect of
the Untesolved Claims Reserve, the Litigation Trustee shall record such
Litigation Trust Interests in the name of the Unresolved Claims Esorow
Agent, for the benefit of the Persons entitled thereto in accordance with
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this Plan, which shall be held by the Unresolved Claims Escrow Agent in
escrow until released and distributed unless and until otherwise directed
by the Monitor in accordance with this Plan;

(b)  with respect to the Noteholder Class Action Claimants, the Litigation Trustee
gshall maintain a record of the aggregate of all Litigation Trust Interests that the
Noteholder Class Action Claimants are entitled to receive pursuant to sections
4.4(f) and 4,11(g) heteof, provided that such record shall be maintained in the
name of the Noteholder Clags Action Representative, to be allocated to individual
Noteholder Class Action Claimants in any manner ordered by the appliceble Class
Action Court, and provided further that if any such Litigation Trust Interests are
cancelled in accordance with section 4,11(b) hereof, the Litigation Trustee shall
tecord such cancellation in its registry of Litigation Trust Interests,

54  Treatment of Undeliverable Distributions

If any distribution under section 5.2 or section 5.3 of Newco Shares, Newco Notes or
Litigation Trust Interests is undeliverable (that is, for greater certainty, that it cannot be properly
registered or delivered to the Applicable Affected Creditor because of inadequate or incorrect
registration or delivery information or otherwise) {an “Undeliverable Distribution™), it shall be
delivered to SFC Escrow Co., which shall hold such Undeliverable Distribution in escrow and
administer it in accordance with this section 5.4, No further distributions in respect of an
Undeliverable Distribution shall be made unless and unti]l SFC and the Monitor are notified by
the applicable Person of its current address and/or registration information, as applicable, at
which time the Monitor shall direct SFC Escrow Co. to make all such distributions to such
Person, and SFC Escrow Co, shall make all such distributions to such Person, All claimy for
Undeliverable Distributions must be made on or before the date that is six months following the
final Distribution Date, after which date the right to receive distributions under this Plan in
respect of such Undeliverable Distributions shall be fully, finally, irevocably and forever
comptomised, released, discharged, cancelled and barred, without any compensation therefore,
notwithstanding any federal, state or provincial laws to the contrary, at which time any such

~ Undeliverable Distributions held by SFC Escrow Co, shall be deemed to have been gifted by the

owner of the Undeliverable Distribution to Newco or the Litigation Trust, as applicable, without
consideration, and, in the case of Newco Shares, Newco Notes and Litigation Trust Interests,
shall be cancelled by Newco and the Litigation Trustee, as applicable, Nothing contained in the
Plan shall require SFC, the Monitor, SFC Escrow Co, ot any other Petson to attempt to locate
any owner of an Undeliverable Distribution, No interest is payable in respect of an
Undeliverable Distribution, Any distribution under this Plan on account of the Notes, other than
any distributions in respect of Litigation Trust Interests, shall be deemed made when delivered to
DTC or the applicable Trustee, as applicable, for subsequent distribution to the applicable
Noieholders in accordance with section 5.2.

535  Procedure for Distributions Regarding Unreselved Claims

(a)  An Affected Creditor that has asserted an Unresolved Claim will not be entitled to
receive a distribution under the Plan in respeot of such Unresolved Claim or any
portion thereof unless and until such Unresolved Claim becomes a Proven Claim.,



(b)

(©)

(@

(e)

T

Distributions in respect of any Unresolved Claim in existence at the Plan
Implementation Date will be held in escrow by the Unresolved Claims BEscrow
Agent in the Unresolved Claims Reserve until settlement or final determination of
the Unresolved Claim ih accordance with the Claims Procedure Order, the
Meeting Order or this Plan, as applicable,

To the extent that Unresolved Claims become Proven Claims or are finally
disallowed, the Unresolved Claims Escrow Agent shall release from escrow and
deliver (or in the case of Litigation Trust Inferests, cause to be registered)- the
following from the Unresolved Claims Reserve (on the next Distribution Date, as
determined by the Monitor with the consent of SFC and the Initial Consenting
Noteholders);

¢)] in the case of Affected Creditors whose Unresolved Claims are ultimately
detarmined, in whole or in part, to be Proven Claims, the Unresolved
Claims Escrow Agent shall release from escrow and deliver to such
Affected Creditor that number of Newco Shares, Newco Notes and
Litigation Trust Interests (and any income or proceeds therefrom) that
such Affected Creditor is entitled to receive in respect of its Proven Claim
pursuant to section 4.1 hereof}

(if)  in the case of Affected Creditors whose Unresolved Claims are ultimately
determinad, in whole or in part, to be disallowed, the Unresolved Claims
Escrow Agent shall release from escrow and deliver to all Affected

- Creditors with Proven Claims the number of Newco Shares, Newco Notes
and Litigation Trust Interests (and any income or proceeds therefrom) that
had been reserved in the Unresolved Claims Reserve for such Affected
Creditor whose Unresolved Claims has been disallowed, Claims such that,
following such delivery, all of the Affected Creditors with Proven Claims
have received the amount of Newco Shares, Newco Notes and Litigation
Trust Interests that they are entitled to receive pursuant to section 4.1
hereof, which delivery shall be effected in accordance with sections 5.2
and 5.3 hereof,

As soon as practicable following the date that all Unresolved Claims have been
finally resolved and any required distributions contemplated in section 5.5(c) have
been made, the Unresolved Claims Escrow Agent shall distribute (or in the case
of Litigation Trust Interests, cause to be registered) any Litigation Trust Interests,
Newco Shares and Newco Notes (and eny income or proceeds therefrom), as

applicable, remaining in the Unresolved Claims Reserve to the Affected Creditors .

with Proven Claims such that after giving effect to such distributions each such
Affected Creditor has received the amount of Litigation Trust Interests, Newco
Sheres and Newco Notes that it is entitled to receive pursuant to section 4.1
hereof,

During the time that Newco Shares, Newco Notes and/or Litigation Trust Interests
are held in escrow in the Unresolved Claims Reserve, any income or proceeds
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received therefrom or acerting thereon shall be added to the Unresolved Claims
Reserve by the Unresolved Claims Escrow Agent and no Person shall have any
right to such income ot proceeds until such Newco Shares, Newco Notes or
Litigation Trust [nterests, as applicable, are distributed {or in the case of
Litigation Trust Interests, registered) in accordance with section 5,5(c) and 5.5(d)
hereof, at which time the recipient thereof shall be entitled to any applicable
income or proceeds therefrom, :

The Unresolved Claims Escrow Agent shall have no beneficial interest or right in
the Unresolved Claims Reserve, The Unresolved Claims Escrow Agent shall not
take any step or action with respect to the Unresolved Claims Reserve or any
other matter without the consent or direction of the Monitor or the direction of the
Court. The Untesolved Claims Escrow Agent shall forthwith, upon recelpt of an
Order of the Court or instruction of the Monitor directing the rclease of any
Newco Shares, Newco Notes and/or Litigation Trust Interests from the
Unresolved Claims Reserve, comply with eny such Order or instruction,

Nothing in this Plan impairs, affects or limits in any way the ability of SFC, the
Monitor or the Initial Consenting Noteholders to seek or obtain an Order, whether
before or afier the Plan Implementation Date, directing that any Unresolved
Claims should be disallowed in whole or in part or that such Unresolved Claims
should receive the same or similar treatment as is afforded to Equity Claims under
the terms of this Plan.

Persons with Unresolved Claims shall have standing in any proceeding in respect
of the determination or status of any Untesolved Claim, and Goodmans LLP (in
its capacity as counsel to the Initial Consenting Noteholders) sha!l have standing
in any such procecding on behalf of the Initial Consenting Notheolders {in their
capacity as Affected Creditors with Proven Claims),

5.6 Tax Refands

Any input tax credits or tax refunds received by or on behalf of SFC after the Effective
Time shall, immediately upon receipt thereof, be paid directly by, or on behalf of, SFC to Newco
without consideration.

§7  Final Distributions from Reserves

(a)

{b)

If there is any cash remaining in: (i) the Unaffected Claims Reserve on the date
that al! Unaffected Claims have been finally paid or otherwise discharged and/or
(i) the Administration Charge Reserve on the date that all Claims secured by the
Administration Charge have been finally paid or otherwise discharged, .the
Monitor shall, in each case, forthwith transfer all such remaining cash to the
Monitor's Post-Implementation Reserve.

‘The Monitor wil] not terminate the Monitor’s Post-Implementation Reserve prior
to the termination of each of the Unaffected Claims Reserve and the
Administration Charge Reserve, The Monitor may, at any time, from time to time
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and at its sole discretion, release amounts from the Monitor's Post-
Implementation Reserve to Newco, Goodmans LLP (in its capacity as counsel to
the Initial Consenting Noteholders) shall be permitted to apply for an Order of the
Court directing the Monitor to make distributions from the Monitor's Post-
Implementation Reserve, Once the Monitor has determined that the cash
temaining in the Monitor’s Post-Implementation Reserve is no longer necessary
for administering SFC or the Claims Procedure, the Monitor shall forthwith
transfer any such remaining cash (the “Remaining Poest-Implementation
Reserve Amount™) to Newco,

58  Other Payments and Distributions

All other payments and distributions to be made pursuant to this Plan shall be made in the
manner described in this Plan, the Sanction Order or any other Order, as applicable,

59 Note Indentures to Remain in Effect Solely for Purpose of Distributions

Following completion of the steps in the sequence set forth in section 6.4, all debentures,
indenfures, notes (including the Notes), certificates, agreements, invoices and other instruments
evidencing Affected Claims will not entitle any holder thereof to any compensation or
participation other than as expressly provided for in the Plan and will be cancelled and will be
nol and vold, Any and all cbligations of SFC and the Subsidiaries under and with respect to the
Notes, the Note Indentures and any guarantees or indemnities with respect to the Notes or the
Note Indentures shall be terminated end cancelled on the Plan Implementation Date and shall not
continue beyond the Plan Implementation Date. Notwithstanding the foregoing and anything to
the contrary in the Plan, the Note Indentures shall remain in effect solely for the purpose of and
only to the extent necessary to allow the Trustees to make distiibutions to Noteholders on the
Initial Distribution Date and, as necessary, each subsequent Distribution Date thereafier, and to
malntain all of the rights and protections afforded to the Trustees as against the Noteholders
under the applicable Note Indentures, including their Hen rights with respect to any distributions
under this Plan, until all distributions provided for hereunder have been made to the Noteholders,
The obligations of the Trustees under or in respect of this Plan shall be solely as expressly set out
herein, Without limiting the generality of the releases, injunctions and other protections afforded
to the Trustees under this Plan and the applicable Note Indentures, the Trustees shall have no
liability whatsoever to any Person resulting from the due performance of their obligations
hereunder, except if such Trustee 13 adjudged by the express terms of a non-appealable judgment
rendered on a final determination on the merits to have committed gross negligence or wilful
misconduct in respect of such matter.

5,10 Assignment of Claims for Distribution Purposes
(a) Assignment of Claims by Ordinary Affected Creditors

Subject to any restrictions contained in Applicable Laws, an Ordinary Affected Creditor
may transfer or assign the whole of its Affected Claim after the Meeting provided that neither
SFC nor Newco nor Newco 11 nor the Monitor nor the Unresolved Claims Escrow Agent shall be
obliged o make distributions to any such iransferee or assignee or otherwise deal with such
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transferee ot essignee as an Ordinary Affected Creditor in respect thereof unless and until actual
notice of the transfer or assignment, together with satisfactory evidence of such transfer or
asgignment and such other documentation as SFC and the Monitor may reasonably require, has
been received by SFC and the Monitor on or before the Plan Implementation Date, or such other
date as SFC and the Monitor mey egree, failing which the original transferor shall have all
applicable rights as the “Ordinary Affected Creditor” with respect to such Affected Claim as if
no transfer of the Affected Claim had ocourred, Thereafter, such transferse or assignee shall, for
all purposes in accordance with this Plan, constitute an Ordinary Affected Creditor and shall be
bound by any and all notices previously given to the transferor or assignor in respect of such
Claim, For greater certainty, SFC shall not recognize partial transfers or assignments of Claims,

(b)  Assignment of Notes

Only those Notcholders who have beneficial ownetship of one or more Notes as at the
Disfribution Record Date shall be entitied to recelve a distribution under this Plan on the Initial
Distribution Date or any Distribution Date, Noteholders who have heneficial ownership of Notes
shall not be restricted from transferring or assigning such Netes prior to or after the Distribution
Record Date (unless the Distribution Record Date s the Plan Implementation Date), provided
that if such transfer or assignment occurs after the Distribution Record Date, neither SFC nor
Newco nor Newco 11 nor the Monitor nor the Unresolved Claims Escrow Agent shall have any
obligation to make distributions to any such transferee or ussignee of Notes in respect of the
Claims associated therewith, or otherwise deal with such transferee or assignee as an Affected
Credifor in respect thereof. Notcholders who assign or acquire Notes after the Distribution
Record Date shall be wholly responsible for ensuring that Plan distributions in respect of the
Claims associated with such Notes are in fact delivered to the assignee, and the Trustees shall

‘have no liability in connection therewith,

. 511 Withholding Rights

SFC, Newco, Newoo II, the Monitor, the Litigation Trustee, the Unresolved Claims
Escrow Agent and/or any other Person making a payment contemplated herein shall be entitled
to deduct and withhold from any consideration payable fo any Person such amounts es it is
required to deduct and withhold with respect to such payment under the Canadian Tax Act, the
United States Internal Revenue Code of 1986 or any provision of federal, provincial, territorial,
state, local or foreign Tax laws, in each case, as amended, To the extent that amounts are so
withheld or deducted, such withheld or deducted amounts shall be treated for all purposes hereof
as having been paid to the Person in respect of which such withholding was made, provided that
such amounts are actually remitted fo the appropriate Taxing Authority, To the extent that the
amounts so reguired or permitted to be deducted or withheld from any payment to a Person
exceed the cash portion of the consideration otherwise payable to that Person: (i) the payor is
authorized to sell or otherwise dispose of such portion of the consideration as is necessary to
provide sufficient funds to enable it to comply with such deduction or withholding requirement
or entitlement, and the payor shall notify the applicable Person thereof and remit to such Person
any unapplied balance of the net proceceds of such sale; or (ii) if such sale is not reasonably
possible, the payor shall not be required to make such excess payment until the Person has
directly satisfied any such withholding obligation and provides evidence thereof to the payor.
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512 Fractional Infevests

No fractional interests of Newco Shares or Newco Notes (“Fractional Interests”) will be
issued under this Plan. For purposes of caloulating the number of Newco Shares and Newco
Notes to be issued by Newco pursuant to this Plan, recipients of Newco Shares or Newco Notes
will have their entitlements adjusted downwards t0 the nearest whole number of Neweo Shares
or Newco Notes, as applicable, to eliminate any such Fractional Interests and no compensation
will be given for the Fractional Interest. '

5.13 Further Direction of the Court

The Monttor shall, in its sole discretion, be entitled to seek further direction of the Cout,
including a plan implementation order, with respect to any matter relating to the iniplementation
of the plan including with respect to the distribution mechanics and restructuring transaction as
set ouf in Articles 5 and 6 of this Plan,

ARTICLE 6
RESTRUCTURING TRANSACTION

6.1  Corporate Actions

The adoption, execution, delivery, implementation and consummation of all matiers
contemplated under the Plan involving corporate action of SFC will occur and be effective as of
the Plan Implementation Date, other than such matters occurring on the Equity Cancellation Date
which will occur and be effective on such date, and in either case will be authorized and
approved under the Plan and by the Court, where appropriate, as part of the Sanction Order, in all
respects and for all purposes without any requirement of further action by shateholders, Directors
or Officers of SFC, All necessary approvals to take actions shall be deemed to have been
obtained from the directors or the shareholders of SFC, as applicable, including the deemed
passing by any class of shareholders of any resolution or special resolution and no shareholders’
agreement or agreement befween a shareholder and another Person limiting in any way the right
1o vote shates held by such sharcholder or shareholders with respect to any of the steps
contemplated by the Plan shall be deemed to be effective and shall have no force and effect,
provided that, subject to sections 12,6 and 12.7 hereof, where any matfer expressly requires the
consent or approval of SFC, the Initial Consenting Noteholders or SFC’s board of directors
pursuant to this Plan, such consent or approval shall not be deemed to be given unless actually
glven,

6.2  Incorporation of Newco and Newco II

(8  Wewoo shall be incorporated prior to the Plan Implementation Date. Newoo shall
be authorized to issue an unlimited number of Newco Shares and shall have no
restrictions on the number of ity shareholders. At the time that Newco is
incorporated, Newco shall lssue one Newco Share to the Initial Newco
Shareholder, as the sole shareholder of Neweo, and the Initial Newco Sharcholder
shall be deemed to hold the Newco Share for the purpose of facilitating the
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Restructuring Transaction. For greater certainty, the Initial Newco Shareholder
shall not hold such Newco Share ag agent of or for the benefit of SFC, and SFC
shall have no rights in relation to such Newco Share. Newco shall not carry on
any business or issue any other Neweo Shares or other securities until the Plan
Implementation Date, and then only in accordance with section 6,4 hereof, The
Initial Newco Shateholder shall be deemed to have no liability whatsoever for any
matter pertaining fo its status as the Initial Newco Shareholder, other than its
obligations under this Plan to act as the Initial Newco Shareholder,

(b)  Newco Ii shall be incorporated prior to the Plan Implementation Date as a wholly-
owned subsidiary of Newco, The memorandum and articles of association of
Neweco 11 will be in a form customary for & wholly-owned subsidiary under the
applicable jurisidiction and the initial board of directors of Newco II will consist
of the same Persons appointed as the directors of Newco on er prior to the Plan
Implementation Date.

6,3  Incorporation of SFC Escrow Co.

SFC Escrow Co. shall be incorporated prior to the Plan Implementation Date, SFC
Escrow Co, shall be incorporated under the laws of the Cayman Islands, or such other
jurisdiction as may be agreed by SFC, the Monitor and the Initia] Consenting Noteholders, The
sole director of SFC Escrow Co, shall be Codan Services (Cayman) Limited, or such other
Person as may be agreed by S8FC, the Monitor and the Initial Consenting Noteholders, At the
time that SFC Escrow Co. is incorporated, SFC Escrow Co. shall issue one share (the “SFC
Escrow Co. Share™) to SFC, as the sole sharcholder of SFC Escrow Co. and SFC shall be
deemed to hold the SFC Escrow Co. Share for the purpose of facilitating the Restructuring
Transaction, SFC Escrow Co. shell have no assets other than any assets that it is required to hold
in escrow pursuant io the terms of this Plan, and it shall have no labilities other than its
oblipations as set forth in this Plan, SFC Escrow Co. shall not carry on any business or issue any
shares or other securities (other than the SFC Escrow Co, Share). The sole activity and function
of SFC Escrow Co, shall be to perform the obligations of the Unresolved Claims Esctow Agent
as set forth in this Plan and to administer Undeliverable Distributions as set forth in section 5.4
of this Plan, SFC Escrow Co, shall not make any sale, distribution, transfer or conveyance of
any Newco Shares, Newco Notes or any ofher assets or property that it holds unless it is directed
to do so by an Order of the Court or by a written direction from the Monitor, in which case SFC
Bscrow Co. shall promptly comply with such Order of the Court or such written direction from
the Monitor. SFC shall not sell, transfer or convey the SFC Escrow Co. Shate nor effect ot cause
to be effected any liguidation, dissolution, merger or other corporate reorganization of SFC
Eserow Co, unless it is directed to do so by an Order of the Court or by a written direction from
the Monitor, in which case SFC shall promptly comply with such Order of the Court or such
written direction from the Monitor, SFC Escrow Co. shall not exercise any voting rights
{including any right to vofe at & meeting of shareholders or creditors held or in any written
regolution) in respect of Newco Shares or Newco Notes held in the Unresolved Claims Reserve.
SFC Escrow Co. shall not be entitled to receive any compensation for the performance of its
obligations under this Plan,
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6.4  Plan Implementation Date Transactions

The following steps and compromises and releases to be effected shall ocour, and be
deemed to have occurred in the following mamner and order (sequentially, each step occurring
five minutes apatt, except that within such order steps (a) to (f) (Cash Payments) shall oceur
simultaneously and steps (f) to (w) (Releases) shall occur simulianeously) without any further act
ot formality, on the Plan Implementation Date beginning af the Effective Time (or in such other
manner or order or at such other time or times as SFC, the Monitor and the Initial Consenting
Noteholders may agree):

Cash Payments and Satisfaction of Lien Claims

(@)

®)

()

(d)

(&

SFC shall pay required funds to the Monitor for the purpose of funding the
Unaffected Claims Reserve, and the Monitor shall hold and administer such funds
in trust for the purpose of paying the Unaffected Claims pursuant to the Plan,

SFC shall pay the required funds to the Monitor for the purpose of funding the
Administration Charge Reserve, and the Monitor shall hold and administer such
funds in trust for the purpose of paying Unaffected Claims secured by
Administration Charge.

SFC shell pay the required funds to the Monitor for the purpose of funding the
Monitor’s Post-Implementation Reserve, and the Monitor shall hold and
administer such funds in trust for the purpose of administering SFC, as necessary,
frorm and after the Plan Implementation Date,

SFC shall pay to the Noteholder Advisors and the Initial Consenting Noteholders,
as applicable, e¢ach such Person’s respective portion of the Expense
Reimbursement. SFC shall pay all fees and expenses owing to each of the SFC
Advisors, the advisors fo the current Board of Directors of SFC, Chandler Fraser
Keating Limited and Spencer Stuart and SFC or any of the Subsidiaries shall pay
all fees and expenses owing to each of Indufor Asia Pacific Limited and Stewart
Murray (Singapore) Pte, Lid, If requested by the Monitor (with the consent of the
Initial Consenting Noteholders) no meore than 10 days prior to the Plan
Implementation Date and provided that all fees and expenses set out in all
previous invoices rendered by the applicable Person to SFC have been paid, SFC
and the Subsidiaries, as applicable, shall, with respect to the final one or two
invoices rendered prior to the Plan Implementation Date, pay any such fees and
expenses to such Persons for all work up to and including the Plan
Implementation Date (including any reasonable estimates of work to be
performed on the Plan Implementation Date) first by applying any such monetary
retainers currently held by such Persons and then by paying any remsining
balance in cash,

If requested by the Monitor {with the consent of the Initial Consenting
Noteholders) prior to the Plan Implementation Date, any Person with a monetary
retainer from SFC that remains outstanding following the steps and payment of all




(£

33

fees and expenses set out in section 6.4{d) hereof shall pay to SEC in cash the full
amount of such remaining retainer, less any amount permitted by the Monitor
(with the Consent of the Initial Consenting Noteholders and after prior discussion
with the applicable Person as to any remaining work that may reasonably be
required) to remain as @ continuing monetary retainer in connection with
completion of any remaining work after the Plan Implementation Date that may
be requested by the Monitor, SFC or the Initial Consenting Noteholders (each
such continving monetary retainer being a *Permitted Continuing Retainer™),
Such Persons shall have no duty or obligation to perform any further work or
tasks in respect of SFC unless such Persons are satisfied that they are holding
adequate retainers ot other security or have received payment to compensate them
for all fees and expenses in respect of such work or tasks, The obligation of such
Persons to repay the remaining amounts of any monetary retalners (including the
unused portiens of any Permitted Continuing Retainers) and all cash received
therefrom shall constitute SFC Assets,

The Lien Claims shall be satisfied in acoordance with section 4.2{c) hereof.

Transaction Steps

(8)

(h)

All acorued and unpaid interest owing on, or in respect of, or as part of, Affected
Creditor Claims (including any Accrued Interest on the Notes and any inferest
accruing on the Netes or any Ordinary Affected Creditor Claim after the Filing
Date) shall be fully, finally, irrevocably and forever compromised, released,
discharged, cancelled and barred for no consideration, and from and after the
occurrence of this step, no Person shall have any entitlement to any such accrued
and unpaid interest,

All of the Affscted Creditors shall be deemed to assign, transfer and convey to
Neweo all of thelr Affected Creditor Claims, and from and after the occurrence of
this step, Neweo shall be the legal and beneficial owner of all Affected Creditor
Claims, In exchange for the assignment, transfer and conveyance of the Affected
Creditor Claims to Newco:

@ with respect to Affected Creditor Claims that are Proven Claims at the
Effective Time;

(A)  Neweco shall issue fo each applicable Affected Creditor the number
of Newco Shares that each such Affected Creditor is entitled to
receive in accordance with section 4,1(a) hereof;

(B) Neweco shall issue to each appiicéble Affected Creditor the amount
of Newco Notes that cach such Affected Creditor is entitled fo
receive in accordance with section 4.1(b) hereof;

(C)  Newco shall issue to each of the Early Consent Noteholders the
number of Newco Shares that each guch Early Consent Notehaolder
ig entitled to receive pursuant o section 4,3 hereof!
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(D)  such Affected Creditors shall be entitled to receive the Litigation
Trust Interests to be acquired by Newco in section 6.4(q) hereof,
following the establishment of the Litigation Trust;

(B}  such Affected Creditors shall be entitled to receive, at the time or
times contemplated in sections 5,5(c) and 5,5(d) hereof, the Newco
Shares, Newco Notes and Litigation Trust Interests that are
subsequently distributed to (or in the case of Litigation Truat
Interests vepistered for the benefit of) Affected Creditors with
Proven Claims pursuant to sections 5.5(c) and 35.5(d) hereof (if
any), '

and all such Newco Shares and Newco Notes shall be distributed in the
manner described in section 5.2 hereof’ and

(i)  with respect to Affected Creditor Claims that are Unresolved Claims as at
the Effective Time, Newco shall issue in the name of the Unresolved
Claims Escrow Agent, for the benefit of the Persons entitled thereto under
the Plan, the Newco Shares and the Newoo Notes that would have been
distributed to the applicable Affected Credifors in respect of such
Unresolved Claims if such Unresolved Claims had been Proven Claims at
the Effective Time: such Newco Shares, Newco Notes and Litigation
Trust Interests acquired by Newco in section 6.4(q) and assigned to and
registered in the name of the Unresolved Claims Escrow Agent in
accordance with section 6.4(r) shall comprise part of the Unresolved
Claims Reserve and the Unresolved Claims Escrow Agent shall hold al
such Newco Shares, Newco Notes and Litigation Trust Interests in escrow
for the benefit of those Persons entitled to receive distributions thereof
pursuant to the Plan.

The initial Newco Share in the capital of Newco held by the Initial Newco
Sharcholder shall be redeemed and cancelled for no consideration.

SFC shall be deemed to assign, transfer and convey to SFC Batbados those SFC
Intercompany Claims and/or Equity Interests in one or more Direct Subsidiartes
as agreed fo by SFC and the Initlal Consenting Noteholders prior to the Plan
Implementation Date (the “Barbados Property”) first in full repayment of the
Barbados Loans and second, to the extent the fair market value of the Barbades
Property exceeds the amount owing under the Barbados Loans, as a4 contribution
to the capital of SFC Barbados by SFC. Immediately afier the fime of such
assignment, transfer and conveyance, the Barbados Loans shall be considered to
be fully paid by SFC and no longer outstanding,

SFC shall be deemed to assign, transfer and convey to Newco all shates and other
Equity Interests (other than the Barbados Property) in the capital of (I) the Direct
Subsidiaries and (ii) any other Subsidiaries that are directly owned by SFC
immediately prior to the Effective Time, other than SFC Escrow Co, (all such




®

(m1)

(m)

«55-

shares and other equity interests being the “Direct Subsidiary Shares”) for &
purchase price equal to the fair market value of the Direct Subsidiary Shares and,
in consideration therefor, Newco shall be desmed to pay to SFC consideration
equal to the fair market value of the Direct Subsidiary Shares, which
consideration shall be comprised of a U.8, dollar denominated demand non-
interest-bearing promissory note issued to SFC by Newoo having a principal
amount equal to the fair market value of the Direct Subsidiary Shares {the
“Newco Promissory Note 17), At the time of such assignment, transfer and
conveyunce, all prior rights that Newco had to acquire the Direct Subsidiary
Shares, under the Plan or otherwise, shall cease to be outstanding. For greater
certainty, SFC shall not assign, transfer or convey the SFC Escrow Co. Share, and

the SFC Escrow Co, Share shall remain the property of SFC, '

If' the Initlal Consenting Noteholders and SFC agree prior to the Plan
Implementation Date, there will be a set-off of any SFC Intercompany Claim so
agreed against a Subsidiary Intercompany Claim owling between SFC and the
same Subsidiary. In such case, the amounts will be set-off in repayment of both
claims fo the extent of the lesser of the two amounts, and the excess (if any) shall
continue as an SFC Intercompany Claim or a Subsidiary Intercompany Claim, as
applicable,

SFC shall be deemed to assign, transfer and convey to Newco all SFC
Intercompany Claims (other than the SFC Intercompany Claims transferred to
SFC Barbados in section 6,4(j) hereof or set-off pursuant to section 6.4(1) hereof)
for a purchase price equal to the fair market value of such SFC Intereompany
Claims and, in consideration therefor, Newco shall be deemed to pay SFC
consideration equal to the fair market value of the SFC Intercompany Claims,
which consideration shall be comprised of the following: (i) the assumption by
Newco of all of SFC’s obligations to the Subsidiaries in respect .of Subsidiary
Intercompany Claims (other than the Subsidiary Intercompany Claims set-off
pursuant to section 6.4(1) hereof); and (ii) if the fair market value of the
transfetted SFC Intercompany Claims exceeds the fair market value of the
assumed Subsidiary Intercompany Claims, Neweo shall issue to SFC a U.8. dollar
denominated demand non-interest-bearing promissory note having a principal
amount equal to such excess (the “Newco Promissory Note 2”).

SFC shall be deemed to assign, transfer and convey to Newco all other SFC
Assets (namely, all SFC Assets other than the Direct Subsidiary Shares and the
SFC Intergompany Claims (which shail have already been transferred to Newco
in accordance with sections 6.4(k) and 6.4(m) herecf)), for a purchase price equal
to the fair market value of such other SFC Assets and, in consideration therefor,
Neweo shall be deemed to pay to SFC consideration equal to the fair market value
of such other SFC Assets, which consideration shall be comprised of a U,S, dollar
denominated demand non-intercst-bearing promissory note issued to SFC by
Neweo having a principal amount equal to the fair market value of such .other
SFC Assets (the “Neweo Promissory Note 37).
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SFC shall establish the Litigation Trust and SFC and the Trustees (en behalf of
the Noteholders) shall be deemed to convey, transfer and assign to the Litigation
Trustee all of their respective rights, title and interest in and to the Litigation Trust
Claims, SFC shall advance the Litigation Funding Amount to the Litigation
Trustee for use by the Litigation Trustee in prosecuting the Litigation Trust
Claims in accordanice with the Litigation Trust Agteement, which advance shall
be deemed fo create a non-interest bearing teceivable from the Litigation Trustee
in favour of SFC in the amount of the Litigation Funding Amount (the
“Litigation Funding Receivable”), The Litigation Funding Amount and
Litigation Trust Clalms shall be managed by the Litigation Trustee in accordance
with the terms and conditions of the Litigation Trust Agreement,

The Litigation Trust shall be deemed to be effective from the time that it is
established in section 6.4(0) hereof, Initially, all of the Litigation Trust Interests
shall be held by SFC. Immediately thereafter, SFC shall assign, convey and
transfer a portion of the Litigation Trust Interests to the Noteholder Class Action
Claimants in accordance with the allocation set forth in section 4,11 hereof,

SFC shall settle and discharge the Affected Creditor Claims by asstgning Newco
Promissory Noie 1, Newco Promissory Note 2 and Newco Promissory Note 3
(collectively, the “Newco Promissory Notes™), the Litigation Funding Receivable
and the remaining Litigation Trust Interests held by SFC to Newco. Such
assignment shall constitute payment, by set-off, of the full principal amount of the
Newco Promissory Notes and of a portion of the Affected Creditor Claims equal
to the aggregate principal amount of the Newco Promissory Notes, the Litigation
Trust Receivable and the fair market value of the Litigation Trust Interests so
transferred (with such payment being allocated first to the Noteholder Claims and
then to the Ordinary Affected Creditor Claims). As a consequence thereof;

(i)  Newco shall be deemed fo discharge and release SFC of and from all of
SFC’s obligations to Newco in respect of the Affected Creditor Claims,
and all of Neweco’s rights against SFC of any kind in respect of-the
Affected Creditor Claims shall thereupon be fully, finally, irrevocably and
forever compromised, released, discharged and cancelled; and

(il)  SFC shall be deemed to discharge and release Newco of and from all of
Newco’s obligations to SFC in respect of the Newco Promissory Notes,
and the Newco Promissory Notes and all of SFC’s rights against Newco in

“respect thereof shall thereupon be fully, finally, irrevocably and forever
released, discharged and cancelled.

Neweo shall cause a portion of the Litigation Trust Interests it acquired in section
6.4(q) hereof to be assigned to and registered in the name of the Affacted
Creditors with Proven Claims as contemplated in section 6,4¢h), and with respect
to any Affected Creditor Claims that are Unresolved Claims as at the Effective
Time, the remaining Litigation Trust Interests held by Newco that would have
been allocated fo the applicable Affected Creditors in respect of such Unresolved
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Claims if such Unresolved Claims had been Proven Claims at the Effective Time
shall be assigned and registered by the Litigation Trustes to the Unresolved
Claims Bscrow Agent and in the name of the Unresolved Claims Escrow Agent,
in escrow for the benefit of Persons entitled thereto, and such Litigation Trust
Interests shall comprise part of the Unresolved Claims Reserve, The Litigation
Trustee shall record entitlements to the Litigation Trust Interests in the manner set
forth in section 5,3,

Cancellation of Instruments and Guarantees

©)

Relenses

®

Subject to section 5.9 hereof, all debentures, indentures, notes, certificates,
agreements, invoices, guarantees, pledges and other instrumenis evidencing
Affected Claims, including the Notes and the Note Indentures, will not entitle any
helder thereof to any compensetion or participation other tham as exprossly
provided for in the Plan and shall be cancelled and will thereupon be null and .
void, The Trustees shal] be directed by the Court and shall be deemed to have
released, discharged and cancelled any guarantees, indemnities, Encumbrances or
other obligations owing by or in respect of any Subsidiary relating to the Notes or
the Note Indentures.

Fach of Newco and Newco 11 shall be deemed to have no liability or obligation of
any kind whatsoever for: any Claim (including, notwithstending anything to the
gontrary herein, any Unaffected Claim); any Affected Claim (including ‘any
Affected Creditor Claim, Equity Claim, D&O Claim, D&O Indemnity Clairn and
Noteholder Class Action Claim); any Section 5.1(2) D&O Claim; any Conspiracy
Claim; any Continuing Other D&O Claim; any Non-Released D&O Claim; any
Class Action Claim; any Class Action Indemnity Claim; any right or claim in
connection with or linbility for the Notes or the Note Indentures; any guaraniees,
indemnities, share pledges or Encumbrances refating to the Notes or the Note
Indentures; any right or claim in connection with or liability for the Existing
Shares or other Equity Interests or any other securitiey of SFC; any rights or
cluirms of the Third Party Defendants relating to SFC or the Subsidiaries; any right
or clalm in connection with or liability for the RSA, the Plan, the CCAA
Proceedings, the Restructuring Transaction, the Litigetion Trust, the business and
affairs of SFC and the Subsidiares (whenever or however conducted), the
administration and/or management of SFC and the Subsidiaries, or any public
filings, statemenis, disclosures or press releases relating to SFC; any right or
claim in connection with or liability for any guaranty, indemnity or claim for
contribution in respect of any of the forcgoing; and any Encumbrance in respect
of the foregoing, provided only that Newco shall assume SFC’s obligations to the
applicable Subsidiaries in respect of the Subsidiary Intercompany Claims
pursuant to section 6,4(1) hercof and Newco II shall assume Newco's obligations
to the applicable Subsidiaries in respect of the Subsidiary Intercompany Claims
pursuant to section 6.4(x) hereof.
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Each of the Charges shall be discharged, released and cancelled.

The releases and injunctions referred to in Article 7 of the Plan shall become
effective in accordance with the Plan,

Any contract defaults arising as a result of the CCAA Proceedings and/or the
implementation of the Plan (Including, notwithstanding anything to the contrary
herein, any such contract defaults in respect of the Unaffected Claims) shall be
deemed to be cured.

Newco shall be deemed to assign, transfer and convey to Newco II all of Neweo's
right, title and interest in and to all of its properties, assets and rights of every kind
and description (namely the SFC Assets acquired by Neweo pursuant to the Plan)

. for a purchase price equal to the fair merket value thereof and, in consideration

therefor, Neweo Il shall be deemed to pay to Newco consideration equal to the
fair market value of such properties, mssets and rights (the “Newco I
Consideration™). The Newco II Consideration shall be comprised of: (i) the
assumption by Newco II of any and all indebtedness of Newco other than the
indebtedness of Newco in respect of the Newco Notes (namely, any indebtedness
of Newoo in respect of the Subsidiary Intercompany Claims); and (i) the issuance
to Newco of that number of common shares in Newco II as is necessary to ensure
that the value of the Newco II Consideration is equal to the fair market value of
the properties, assets and rights conveyed by Newco to Newco II pursuant to this
section 6.4(x).

6.5 Cancellation of Existing Shares and Equity Interests

Unless otherwise agreed between the Monitor, SFC and the Initial Consenting
Noteholders, on the Equity Cancellation Date all Existing Shares and Equity Interests shall be
fully, finally end irrevocably cancelled, and the following steps will be implemented pursuant to
the Plan as 2 plan of reotganization under section 191 of the CBC4, to be effected by articles of
teorganization to be filed by SFC, subject to the receipt of auy required approvals from the
Ontario Securities Commission with respect to the frades in securities contemplated by the

following:

(a)

(k)

©

SFC will create & new class of common shares o be called Class A common
shares that are equivalent to the current Existing Shares except that they carry two
votes per share;

SFC will amend the share conditions of the Existing Shares to provide that they
are cancellable for no consideration at such time as determined by the board of
directors of SFC;

prior to the cancellation of the Existing Shares, SFC will issue for nominal
consideration one Class A common share of SFC to the SFC Continuing
Shareholder;
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SFC will cancel the Existing Shares for no consideration on the Equity
Cancellation Date; and

SFC will apply to Canadian seourities regulatory authorities for SFC to cease to
be a reporting issuer effective immediately before the Effective Time,

Unless otherwise agreed by SFC, the Monitor and the Inifial Consenting Notcholders or as
otherwise directed by Order of the Court, SFC shall maintain its corporate exisience at all times
from and after the Plan Implementation Date until the later of the date: (1) on which SFC Escrow
Co. has completed all of its obligations as Unresolved Claims Escrow Agent under this Plan; (ii)
on which SFC escrow Co. no longer holds any Undeliverable Distributions delivered to it in
accordance with the section 5.4 hereof; and (iii) as determined by the Litigation Trustes,

6.6  Transfers and Vesting Free and Clear

(a)

®

All of the SFC Assets (including for greater certainty the Direct Subsidiary
Shases, the SFC Intercompany Claims and all other SFC Assets assigned,
transferred and conveyed to Newco and/or Newco II pursuant to section 6.4) shall
be deemed to vest absolutely in Newco ar Newco 11, as applicable, free and clear
of and from any and all Charges, Claims (including, notwithstanding anything to
the contrary herein, any Unaffected Claims), D&O Claims, D&O Indemnity
Claims, Section 5.1(2) D&O Claims, Conspiracy Claims, Continuing Other D&O
Claims, Non-Released D&OC Claims, Affected Claims, Class Action Claims,
Class Action Indemnity Claims, claims or rights of any kind in respect of the
Notes or the Note Indentures, and any right or clalm that is based in wholé ot in
part on facts, underlying transactions, Causes of Action or events relating to the
Restructuring Transaction, the CCAA Proceedings or any of the foregoing, and
any puarantees or indemnities with respect to any of the foregoing, Any
Encumbrances or claims affecting, attaching to ot relating to the SFC Assets in
respect of the foregoing shall be deemed to be irrevocably expunged and
discharged as against the SFC Assets, and no such Encumbrances or clalms shall
be pursued or enforceable as againgt Newco or Neweo II, For greater certainty,
with respect to the Subsidiaries, Greenheart and Greenheart’s direct and indirect
subsidiaries; (1) the vesting free and clear in Newco and/or Newco II, as
applicable, and the expunging and discharging that occurs by operation of this
paragraph shall only apply to SFC’s ownership interests In the Subsidiaries,
Greenheart and Greenheatt’s subsidiaries; and (if) except as provided for in the
Plan (including this section 6.6(a) and sections 4.9{g), 6.4(k), 6.4(1) and 6,4(m)
hereof and Article 7 hereof) and the Sanction Order, the assets, liabilities,
business and property -of the Subsidiaries, Greenheart and Greenheart’s direct and
indirect subsidiaries shall remain unaffected by the Restructuring Transaction.

Any issuance, assigmment, transfer or conveyance of any securities, interests,
rights or claims pursuant to the Plan, including the Newco Shares, the Newco
Notes and the Affected Creditor Claims, will be free and clear of and from any
and all Charges, Claims (including, notwithstanding anything fo the contrary
herein, any Unaflected Claims), D&O Claims, D&O Indemnity Claims, Affected
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Claims, Section 5.1(2) D&O Claims; Conspiracy Claims; Continuing Other D&O
Claims, Non-Released D&Q Claims; Class Action Claims, Class Action
Indemnity Claims, claims or rights of any kind in respect of the Notes or the Note
Indentures, and any right or claim that is based in whole or in part on facts,
underlying transactions, Causes of Action or events relating to the Restructuring
Transaction, the CCAA Proceedings or any of the foregoing, and any guarantess
or indemnities with respect to any of the foregoing. For greater certainty, with
tespect to the Subsidiaries, Greenheart and Greenheart’s direct and indirect
subsidiaries: (i) the vesting free and clear in Newco and Newco II that occurs by
opetation of this parsgraph shall only apply to SFC’s direct and indirect
ownership interests in the Subsidiaries, Greenheart and Greenheart’s direct and
indirect subsidiaries; and (ii) except as provided for in the Plan (including section
6.6(s) and sections 4.9(g), 6.4(k), 6.4(1) and 6.4(m) hereof and Article 7 hereof)
and the Sanction Order, the assets, liabilities, busimess and property of the
Subsidiaries, Greenheart and Greenheart's direct and indirect subsidiaties shall
remain unaffected by the Restructuring Transaction,

ARTICLE 7
RELEASES

71 Plan Releases

Subject to 7.2 heteof, all of the following shall be fully, finally, irrevocably and forever
compromised, released, discharged, cancelled and batred on the Plan Implementation Date:

(a)

(b)

(©

(@

all Affected Claims, including all Affected Creditor Claims, Equity Claims, D&O
Claims (other than Section 5,1¢2) D&O Claims, Conspiracy Claims, Continuing
Other D&O Claims and Non-Released D&O Claims), D&O Indemnity Claims
(except ag st forth in section 7.1(d) hexeof) and Noteholder Class Actlon Claims
(other than the Continuing Noteholder Class Action Claims);

all Claims of the Ontario Securities Commission or any other Governmental
Entity that have or could give rise to a monetary lability, including fines, awards,
penalties, costs, claims for reimbursement or other claims having a monstary
value;

all Class Action Claims (including the Noteholder Class Action Claims) against
SFC, the Subsidiaries or the Named Directors or Officers of SFC or the
Subsidiaries (other than Class Action Claims that are Section 5.1(2) D&Q Claims,
Conspiracy Claims or Non-Released D&O Claims);

all Class Action Indemnity Claims (including related D&O Indemnity Claims),
other than any Class Action Indemnity Claim by the Third Party Defendants
against SFC in respect of the Indemnified Nofteholder Class Action Claims
(including any D&O Indemnity Claim in that respect), which shall be limited to
the Indemnified Noteholder Class Action Limit pursuant to the releases set out in
section 7.1(f) hereof and the injunctions set out in section 7.3 hereof;
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any portion or amount of Iiability of the Third Party Defendants for the
Indemnified Noteholder Class Action Claims (on a collective, aggregate basis in
reference to all Indemnified Noteholder Class Action Claims together) that
exceeds the Indemnified Noteholder Class Action Limit;

any portion or amount of liability of the Underwriters for the Noteholder Class
Action Claims (other then any Noteholder Class Action Claims against the
Underwriters for fraud or criminal conduct) {on a collective, agpregate basts in
reference t0 all such Noteholder Class Action Clalms togethert) that exceeds the
Indemnified Noteholder Class Action Limit;

any portion or amount of, or liability of SFC for, any Class Action Indemnity
Claims by the Third Party Defendants against SFC in respect of the Indemnified
Noteholder Class Action Claims (on a collective, aggregate basis in reference to
all such Class Action Indemnity Claims together) to the extent that such Class
Action Indemnity Claims exceed the Indernnified Noteholder Class Action Limit;

any and all Excluded Litigation Trust Claims;

any and all Causes of Action against Newoco, Newco 11, the directors and officers
of Newco, the directors and officers of Newco 11, the Noteholders, members of
the ad hoc committee of Noteholders, the Trustees, the Transfer Agent, the
Monitor, FTT Consulting Canada Inc., FTI HX, counsel for the current Directors
of SFC, coungel for the Monitor, counsel for the Trustees, the SFC Advisors, the
Noteholder Advisors, and each and every member (including members of any
committee or governance council), partner or employee of any of the foregoing,
for or in connection with or in any way relating to: any Claims (including,
notwithstanding anything to the contrary herein, any Unaffected Claims);
Affected Clalms; Section 5.1{2) D&O Claims; Conspiracy Claims; Continning
Other D&Q Claims; Non-Released D&O Claims; Class Action Claims; Class
Action Indemnity Claims; any right or claim in connection with or liability for the
Notes or the Note Indentures; any puarantees, indemnities, claims for
contribution, share pledges or Encumbrances related to the Notes or the Note
Indentures; any right or claim in connectiofl with or liability for the Existing
Shares, Equity Interests or any other securities of SFC; any rights or claims of the
Third Party Defendants relating to SFC or the Subsidiaries;

any and &ll Causes of Action against Newco, Newco II, the directors and officers
of Newso, the directors and officers of Newco II, the Notekolders, members of
the ad hoc commiitee of Notcholders, the Trustees, the Transfer Agent, the
Monitot, FTT Consulting Canada Ine., FT1 HK, the Named Directors and Officers,
counsel for the current Directors of SFC, counsel for the Monitor, counsel for the
Trustees, the SFC Advisors, the Noteholder Advisors, and each and every
member (including members of any committee or governance council), partner or
employee of any of the foregoing, based in whole or in part on any act, otission,
transaction, duty, responsibility, indebtedness, liability, obligation, dealing or
other occurrence existing or taking place on or prior to the Plan Implementation
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Date (or, with respect to actlons taken pursuant to the Plan after the Plan
Implementation Date, the date of such actions) in any way relating to, arising out
of, leading up to, for, or in connection with the CCAA Proceeding, RSA, the
Restructuring Transaction, the Plan, any proceedings commenced with respect to
or in connection with the Plan, or the transactions contemplated by the RSA and
the Plan, including the creation of Newco and/or Newco II and the creation,
issuance or disiribution of the Newco Shares, the Newco Notes, the Litigation
Trust or the Litigation Trust Interests, provided that nothing in this paragraph
shall release or discharge any of the Persons listed in this paragraph from or in
tespect of any obligations any of them may have under or in tespect of the RSA,
the Plan ot under or in respect of any of Newco, Newco I1, the Newco Shares, the
Newco Notes, the Litigation Trust or the Litigation Trust Interests, as the case
may be;

any and all Causes of Action against the Subsidiaries for or in connection with
any Claim (inoluding, notwithstanding anything to the contrary herein, any
Unaffected Claim); any Affected Claim (including any Affected Creditor Claim,
Equity Claim, D&O Claim, D&O Indemnity Claim and Noteholder Class Action
Claim); any Section 5,12} D&O0 Claim; any Conspiracy Claim; any Continuing
Other D&O Claim; any Non-Released D&O Claim; any Class Action Claim; any
Class Action Indemnity Claim; any right or claim in connection with or liability
for the Notes or the Note Indentures; any guarantees, indemnities, share pledges
or Encumbrances relafing to the Notes or the Note Indentures; any tight or claim
in connection with or liability for the Existing Shares, Equity Interests or any
other securities of SFC; any riphts or claims of the Third Party Defendants
telating to SFC or the Subsidiaries; any right or claim in comection with or
liability for the RSA, the Plan, the CCAA Proceedings, the Restructuring
Transaction, the Litigation Trust, the business and affairs of SFC and the
Subsidiaries (whenever or however conducted), the administration and/or
management of SFC and the Subsidiaries, or any public filings, statements,
disclosures or press releases relating to SFC; any right or claim in connection with
or liebility for any indemnification obligation to Directors or Officers of SFC or
the Subsidiaties pertaining to SFC, the Notes, the Note Indentures, the Existing
Shares, the Equity Interests, any other securities of SFC or any other right, claim
or liability for er in connection with the RSA, the Plan, the CCAA Proceedings,
the Restructuring Transaction, the Litigation Trust, the business and affairs of
SFC (whenever or however conducted), the administration and/or management of
SFC, or any public filings, statements, disclosures or press releases relating o
SFC; any right or claim in connection with or liability for any guaranty, indemnity
or claim for contribution in respect of any of the foregoing; and any Encumbrance
in respect of the foregoing;

all Subsidiary Intercompany Claims as against SFC (which are assumed by
Neweo and then Newco II pursuant to the Plan);

any entitlements of Ernst & Young to receive distributions of any kind (including
Newco Shares, Newco Notes and Litigation Trust Interests) under this Plan;
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any entitiements of the Named Third Party Defendants to receive distributions of
any kind (including Neweo Shares, Newco Notes and Litigation Trust Intercsts)
under this Plan; and

any entitlements of the Underwriters fo receive distributions of any kind
(Including Newco Shares, Newco Notes and Litigation Trust Interests) under this
Plan.

7.2 Claims Not Released

Notwithstanding anything to the contrary in section 7.1 hereof, nothing in this

Plan shall waive, compromise, release, discharge, cancel or bar any of the following;

(8)
(b)

(c)

(d)

(e)

®

(&

L)

SFC of its obligations under the Plan and the Sanction Order;

SFC from or in respect of any Unaffected Claims {provided that recoutse against
SFC in respect of Unaffected Claimg shall be limited in the manner set out in
section 4.2 hereof);

any Directors or Officers of SFC or the Subsidiaries from any Non-Released
D&O Claims, Conspiracy Claims or any Section 5.1(2) D&O Claims, provided
that recourse against the Named Directors or Officers of SFC in respect of any
Section 5.1(2) D&O Claims and any Conspitacy Claims shall be limited in the
manner sef out in section 4.9(e) hereof;

any Other Directors and/or Officers from any Contituing Other D&C Clairs,
provided that recourse against the Other Directors and/or Officers in respect of the
Indemnified Noteholder Class Action Claims shall be limited in the manner set
out in section 4.4(b){i) hereof’

the Third Party Defendants from any claim, liability or obligation of whatever
nature for or in connection with the Class Action Claims, provided that the
maximum aggregate liability of the Third Party Defendants collectively in respect
of the Indemnified Noteholder Class Action Claims shall be limited to the
Indemnified Noteholder Class Action Limit pursuant to section 4.4{b)(1) hereof
and the releases set out in sections 7.1(e) and 7.1(f) hereof and the injunctions set
out in section 7.3 hereof}

Newco II from any liability fo the applicable Subsidiaries in respect of the
Subsidiary Intercompany Claims assumed by Newco Il pursuant to section 6.4(x)
hereof

the Subsidiaries from any ligbility to Newco Il in respect of the SFC
Intercompany Cleims conveyed to Newco II pursuant to section 6.4(x) hereof,

SFC of or from any investigations by or non-monetary remedies of the Ontario
Securities Commission, provided that, for greater certainty, all monetary rights,
claims or remedies of the Ontario Securities Commission against SFC shall be
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treated as Affected Creditor Claims in the manner described in section 4.1 hereof
and released pursuant to section 7.1(b) hereof;

(i) the Subsidiaties from. their respective indemmification obligations (if any) to
Directors or Officers of the Subsidiaries that relate to the ordinary course
operations of the Subsidiaries and that have no connection with any of the matters
listed in section 7.1(i) hereof}

® SFC or the Directors and Officers from any Insured Claims, provided that
recovery for Insured Claims shall be irrevocably limited to recovery solely from
the proceeds of Insurance Policles paid or payable on behalf of SFC or its
Directors and Officers in the manner set forth in section 2.4 hereof;

(k)  insurers from their obligations under insurance policies; and
()] any Released Party for fraud or criminal conduct.

7.3  Injunctions

All Persons are permanently and forever barred, estopped, stayed and enjoined, on and
after the Effective Time, with respect to any and all Released Claims, from (f) commencing,
conducting or continuing in any manner, directly or indirectly, any action, suits, demands ot
other procecedings of any nature or kind whatscever (including, without limitation, any
proceeding in g judicial, arbitral, administrative ot other forum) against the Released Parties; (ii)
enforcing, levying, attaching, collecting or otherwise recovering or enforcing by any manner or
means, directly or indirectly, any judgment, award, dectee or order against the Released Parties
ot their property; (iil) commencing, conducting or continuing in any manner, directly or
indirectly, any action, svits or demands, including without limitation, by way of contribution or
indemnity or other relief, in common law, or in equity, breach of trust or breach of fiduciary duty
or under the provisions of any statute or regulation, or other proceedings of any nature or kind
whatsoever (including, without limitation, any proceoding in a judicial, arbitral, administrative or
other forum) against any Person who makes such a claim or might reasonably be expected to
make such a claim, in any matmer or forum, against one or more of the Released Parties; (iv)
creating, perfecting, asserting or otherwise enforcing, direcfly or indirectly, any lien or
encumbrance of any kind against the Released Parties or their propetty; or (v) taking any actions
to interfere with the implementation or consummation of this Plan; provided, however, that the
foregoing shall not apply to the enforcement of any obligations under the Plan,

74  Timing of Releases and Injunctions

Al reloases and injunctions set forth in this Article 7 shall become effective on the Plan
Implementation Date at the time or times and in the manner set forth in section 6,4 hereof.

7.5  Equity Class Action Claims Against the Third Parfy Defendnnts

Subject only to Article 11 hereof, and notwithstanding anything else to the contrary in
this Plan, any Class Action Claim against the Third Party Defendants that relates to the purchase,
sale or ownership of Bxisting Shares or Equity Interests: (&) is unaffected by this Plan; (b) is not
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discharged, released, cancelled or barred pursuant to this Plan; (c) shall be permitted to continue
as against the Third Party Defendants; (d) shall not be limited or restricted by this Plan in any
manner as to quantum ot otherwise (including any collection or recovery for any such Class
Action Claim that relates to any lisbility of the Third Party Defendants for any alleged Hability of
SFC); and (&) does not constitute an Equity Claim or an Affected Claim under this Plan,

ARTICLE 8
COURT SANCTION

8.1  Application for Sanction Order

If the Plan is approved by the Required Majority, SFC shall apply for the Sanction Order
on or before the date set for the hearing of the Sanction Order or such later date as the Court may
set,

8.2  Sanction Order
The Sanction Order shall, among other things:

(@ declare that: (i) the Plan has been approved by the Requited Majority in
conformity with the CCAA, (ii) the activities of SFC bave been in reasonable
compliance with the provisions of the CCAA and the Orders of the Couri made in
this CCAA Proceeding in all respects; (iii) the Court is satisfied that SFC has not
done ot purported to do anything that is not authorized by the CCAA, and (iv) the
Plan and the transactions contemplated thereby are fair and reasonable;

(b)  declare that the Plan and all associated steps, compromises, releases, discharges,
cancellations, transactions, arrangements and reorganizations effected thereby are
approved, binding and sffective as herein set out as of the Plan Implementation
Date; '

(c)  confirm the amount of each of the Unaffected Claims Reserve, the Administration
Charge Reserve and the Monitor's Post-Implementation Reserve;

()  declare that, on the Plan Implementation Date, ell Affected Claims shall be fully,
finally, irrevocably and forever compromised, released, discharged, cancelled and
barred, subject only to the right of the applicable Persons to receive the
distributions to which they are entitled pursuant to the Plan;

(e) declare that, on the Plan Implementation Date, the ability of any Person fo
proceed against SFC or the Subsidiaries in respect of any Released Claims shall
be forever discharged and restrained, and all proceedings with respect to, in
connection with or relating to any such matter shall be permanently stayed;

H declare that the steps to be taken, the matters that are deemed to occur and the
compromises and releases fo be effective on the Plan Implementation Date are
deemed to occur and be effected in the sequential order contemplated by section
6.4, beginuing at the Effective Time,;




(g)

(k)

(i)

()

«0h -

declare that, on the Plan Implementation Date, the SFC Assets vest absolutely in
Newco and that, in accordance with section 6.4(x) hereof, the SFC Assets
transferred by Newco to Newco II vest absolutely in Newco 11, in each case in
accordance with the terms of section 6.6(a) hereof;

confirm that the Court was satisfied that: () the hearing of the Sanction Order was
open to all of the Affected Creditors and all other Persons with an interest in SFC
and that such Affected Creditors and other Persons were permitied 10 be heard at
the hearing in respect of the Sanction Order; (if) prior to the hearing, all of the
Affected Creditors and all other Persons on the service list in respect of the
CCAA Proceeding were given adequate notice thereof’

provide that the Court was advised prior to the hearing in tespect of the Sanction
Order that the Sanction Order will be relied upon by SFC and Newco as an
approval of the Plan for the purpose of relying on the exemption from the
registration requirements of the United States Securities Act of 1933, as amended,
pursuant fo Section 3(a)(10) thereof for the issuance of the Newco Shares, Newco
Notes and, to the extent they may be deemed to be securities, the Litigation Trust
Interests, and any other seourities to be issued pursuant to the Plan;

declare that all obligations, agreements or leases to which (i) SFC remains a party
on the Plan Implementation Date, or (ii) Newco and/or Neweo IY becomes a party
as a result of the conveyance of the SFC Assets to Newco and the further
conveyance of the SFC Assets to Neweo Il on the Plan Implementation Date,

shall be and remain in full force and effect, unamended, as at the Plan

Implementation Date and no party to any such obligation or agreement shall on or
folowing the Plan Implementation Date, accelerate, terminate, refuise to renew,
rescind, refuse to perform or otherwise disclaim or resiliate its obligations
thereunder, or enforce or exercise (or purport to enforce or exercise) any right or
remedy under or in respect of any such obligation or agreement, by reason:

{ of any event which ccourred prior to, and not continuing after, the Plan
Implementation Date, or which is or continues to be suspended or waived
under the Plan, which would have entitled any other party thereto to
enforce those rights or remedies;

(i)  that SFC sought or obtained relief or has taken steps as part of the Plan or
under the CCAA,;

(iif) of any default or event of defanlt arising as a result of the financial
condition or insolvency of SFC;

(iv)  of the completion of any of the transactions contemplated under the Plan,
including the transfer, conveyance and assignment of the SFC Assets to
Newco and the further transfer, conveyance and assignment of the SFC
Assets by Newco to Neweo IT; or
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(v)  of any compromises, settlements, restructurings, recapitalizations or
reorganizations effected pursuant to the Plan;

stay the commencing, taking, applying for or issuing or continging any and all
steps or procesdings, including without limitation, administrative hearings and
orders, declarations or assessments, commenced, taken or proceeded with or that
may be commencod, taken or proceed with to advance any Released Claims,

stay as against Brnst & Young the commencing, taking, applying for or isswing or
continuing any and all steps or proceedings (other than all steps or proceedings to
implement the Ernst & Young Settlement) pursuant to the terms of the Order of
the Honourable Justice Morawetz dated May 8, 2012 between (i) the Plan
Implementation Date and (ii) the earlier of the Ermst & Young Setilement Date or
such other date as may be ordered by the Court on & motion to the Court on
reagonable notice to Ernst & Young;

declare that in no circumstances will the Monitor have any liability for any of
SFEC's tax liability regardless of how or when such liability may have arisen;

authorize the Monitor to perform its functions and fulfil its obligations under the
Plan to facilitate the implementation of the Plan;

direct and deem the Trustees to release, discharge and cancel any guaraniees,
indemnitics, Encumbrances or other obligations owing by or in respect of asny
Subsidiary relating to the Notes or the Note Indentures;

declare that upon completion by the Monitor -of its duties in respect of SFC
pursuant to the CCAA and the Orders, the Monitor may file with the Court a
certificate of Plan Implementation stating that all of its duties in respect of SFC
pursuant to the CCAA and the Orders have been completed and thereupon, FT1
Consulting Cenada Tnc, shall be deemed to be discharged from iis duties as
Monitor and released of al} claims relating to its activities as Monitor; and

declare that, on the Plan Implementation Date, each of the Charges shall be
discharged, released and cancelled, and that any obligations secured thereby shall
setisfied pursuant to section 4.2(b) hereof, and that from and after the Plan
Implementation Date the Administration Charge Reserve shall stand in place of
the Administration Charge as security for the payment of any amounts secured by
the Administration Charge;

declare that the Monitor may not make any payment from the Monitor’s Post-
Implementation Plan Reserve to any third party professional services provider
(other than its counsel) that exceeds $250,000 (alone or in a series of related
payments) without the prior consent of the Initial Consenting Noteholders or an
Order of the Court;

declare that SFC and the Monitor may apply to the Court for advice and direction
in respect of any matters arising from or undet the Plan,
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declare that, subject to the due performance of its obligations as set forth in the
Plan and subject to its compliance with any written directions or instructions of
the Monitor and/or directions of the Coutt in the manner set forth in the Plan,
SFC Bscrow Co, shall have no liabilities whatsoever arising from the performance
of its ebligations under the Plan;

order and declare that all Persons with Unresolved Claims shall have standing in
any proceeding in respect of the determination or status of any Unresolved Claim,
and that Goodmans LLP (in its capacity ag counsel to the Initial Consenting
Noteholders) shall have standing in any such proceeding on behalf of the Initial
Consenting Notheolders (in their capacity as Affected Creditors with Proven
Claims),

order and declare that, from and afier the Plan Implementation Date, Newco will
be permitted, in its sole discretion and on terms aceeptable to Newco, to advance
additional cash amounts to the Litigation Trustee from time to time for the
purpose of providing additional financing to the Litigation Trust, including the
provision of such additional amounts as a non-interest bearing loan to the
Litigation Trust that is repayable to Newco on similar terms and conditions as the
Litigation Funding Receivable;

order and declare that: (i) subject to the prior consent of the Initial Consenting
Noteholders, each of the Monitor and the Litigation Trustee shall have the right to
seek mnd obtain an order from any court of competent jurisdietion, including an
Order of the Coutt in the CCAA or ctherwise, that gives effect to any releases of
any Litigation Trust Claims agreed to by the Litigation Trustee in accordance with
the Litigation Trust Agreement, and (ii) in accordance with this section 8.2(w), all
Affected Creditors shall be deemed to consent to any such releases in any such
proceedings;

order and declare that, prior to the Effective Time, SFC shall: (i) preserve or cause
to be preserved copies of any documents (as such term is defined in the Rules of
Civil Procedure (Ontaric)) that are relevant to the issues raised in the Class
Actions; and (ii) make arrangements acceptable to SFC, the Monitor, the Initial
Consenting Noteholders, counsel to Ontario Class Action Plaintiffs, counsel to
Ernst & Young, counsel fo the Underwriters and counsel to the Named Third
Party Defendants o provide the parties to the Class Actions with access thereto,
subject to customary commercial confidentiality, privilege or other applicable
restrictions, including lawyer-client privilege, work product privilege and other
privileges or immnities, and to restrictions on disclosure arising from s. 16 of the
Securities Act (Ontatio) apd comparable resirictions on disclosure in other
relevant jurisdictions, for purposes of prosecuting and/or defending the Class
Actions, as the case may be, provided that nothing in the foregoing reduces or
otherwise limits the parties’ rights to production and discovery in accordance with
the Rules of Civil Procedure (Ontario) and the Class Proceedings Act, 1992
(Ontario);
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$%) order that releases and injunctions set forth in Article 7 of this Plan are effective
on the Plan Implementation Date at the time or times and in the manner set forth
in section 6.4 hereof:

(zy  order that the Emst & Young Release shall become effective on the Ernst &
Young Settlement Date in the manner set forth in section 11,1 hereof}

{ae)  order that any Named Third Party Defendant Releases shall become effective if

and when the ierms and conditions of sections 11.2(a), 11.2(b), 11.2(c) have been -

fulfilled,;

(bb) order and declare that the matiers deseribed in Article 11 hetreof shall ocour
subject to and in accordance with the terms and conditions of Axticle 11; and

(c¢)  declare that section 95 to 101 of the BIA shall not apply to any of the transactions
impiemented pursuant to the Plan,

If agreed by SFC, the Monitor and the Initial Consenting Noteholders, any of the relief to be
included in the Sanction Order pursuant fo this section 8.2 in respect of matters relating to the
Litigation Trust may instead be included in a separate Order of the Court satisfactory to SFC, the
Monitor and the Initial Consenting Noteholders granted prior to the Plan Implementation Date,

ARTICLE 9
CONDITIONS PRECEDENT AND IMPLEMENTATION

91  Conditions Precedent to Tmplementation of the Plan

The implementation of the Plan shall be conditional upon satisfaction or waiver of the
following conditions prior to or at the Effectlve Time, cach of which is for the benefit of SFC
and the Initial Consenting Noteholders and may be waived only by SFC and the Initial
Consenting Notchotders collectively; provided, however, that the conditions in sub-paragraphs
(), (), (n), (0), (), (1), (&), (2), (FF), (gg), (mmm), (i) and (nn) shall only be for the benefit of the
Initial Consenting Noteholders and, if not satisfied on or prior to the Effective Time, may be
waived only by the Initlal Consenting Noteholders; and provided further that such conditions
shall not be enforceable by SFC if any failure to satisfy such conditions results from an action,
error, omission by or within the control of SFC and such conditions shall not be enforceable by
the Initial Consenting Noteholders if any failurs to satisfy such conditions results from an action,
error, omission by or within the control of the Initial Consenting Noteholders:

Plan Approval Mutiers

(a) the Plan shall have been approved by the Required Majority and the Court, and in
each case the Plan shall have been approved in a form consistent with the RSA or
otherwise acceptable to SFC and the Initial Consenting Noteholders, each acting
reasonably;

(b)  the Sunction Order shall have been made and shall be in full force and effect prior
to December 17, 2012 (or such later date as may be congented to by SFC and the
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Initial Consenting Noteholders), and all applicable appeal periods in respect
thereof shall have expired and any appeals therefrom shall have been disposed of
by the applicable appellate court;

the Sanction Order shall be in a form consistent with the Plan or ofherwise
acceptable to SFC and the Initial Consenting Noteholders, each acting reasonably;

all filings under Applicable Laws that are required in conmection with the
Restructuring Transaction shall have been made and any regulatory consents or
approvels that are required in connection with the Restructuring Transaction shall
have been obtained and, in the case of waiting or suspensory periods, such
walting or suspensory periods shell have expired or been terminated; without
limiting the generality of the foregoing, such filings and regulatory consents or
approvals include;

(i) any required filings, consents and approvals -of securities regulatory
authorities in Canada;

(i)  aconsultation with the Executive of the Hong Kong Securities and Futures
Commission that is satisfactory to SFC, the Monitor and the Initial
Consenting Notcholders confirming that implementation of the
Restructuring Transaction will not result in en obligation arising for
Newreo, its shareholders, Newco 1 or any Subsidiary to make a mandatory
offer to acquire shares of Greenheart,

(i) the submission by SFC and each applicable Subsidiary of a Circular 698
tax filing with all appropriate tax avthorities in the PRC within the
requisite time prior to the Plan Implementation Date, such filings to be in
form and substance satisfactory to the Initial Consenting Noteholders; and

(iv}  if notification is necessary or desitable under the Antimonopoly Law of
People's Republic of Ching end its implementation rules, the submission
of all antitrust filings considered necessary or prudent by the Initial
Consenting Noteholders and the acceptance and (to the extent required)
approval thereof by the competent Chinese authority, each such filing to
be in form and substance safisfactory to the Initial -Consenting
Noteholders;

there shall not be in effect any preliminary or final decision, order or decree by a
Governmental Entity, no application shall have been made to any Governmental
Entity, and no action or investigation shall have been announced, threatened or
commenced by any Governmental Entify, in consequence of or in connection with
the Restructuring Transaction that restraing, impedes or prohibits {or if granted
could reasonably be expected to restrain, impede or prohibit) the Restructuring
Transaction or any material part thereof or requires or purperts to require a
variation of the Restructuring Transaction, and SFC shall have provided the Initial
Consenting Noteholders with a certificate signed by an officer of SFC, without
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personal liability on the part of such officer, certifying compliance with this
Section 9.1(e) as of the Plan Implementation Date;

Newco and Neweo IT Matters

)

@

(h)

@
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()

{m)

the organization, incorporating documents, atticles, by-laws and other constating
documents of Newco and Newco II (including any sharcholders agreement,
shareholder rights plan and classes of shares (voting and non-voting)) and any
uffiliated or related entities formed in connection with the Restructuring
Transaction or the Plan, and all definitive legal documentation in connection with
all of the foregoing, shall be acceptable to the Initial Consenting Noteholders and
in form and in substance reasonably satisfactory to SFC; '

the composition of the board of directors of Neweo and Newco II and the senior
management and officers of Newco and Newco II that will assume office, or that
will contime in office, as applicable, on the Plan Implementation Date shall be
accoptable to the Initial Consenting Noteholders;

the terms of empioyment of the senior management and officers of Newco and
Newco 1 shall be acceptable to the Initial Consenting Noteholders;

exoept as expressly set out in this Plan, neither Newco nor Newco I ghall have;
(i) issued or authorized the issuance of any shares, notes, options, warrants .or
other securities of any kind, (ii) become subject to any Encumbrance with respect
to its assets or property; (iii) become liable to pay any indebtedness or lgbility of
any kind (other than as expressly set out in section 6.4 hereof); or (iv) entered into
any Material agrooment;

any securities that are formed in connection with the Plan, including the Newco
Shares and the Newco Notes, when issued and delivered pursvant to the Plan,
shall be duly authorized, validly issued and fully paid and non-assessable and the
issuance and distribution thereof shall be exempt from all prospectus and
registration requitements of any applicable securities, corporate or other law,
statute, order, decree, conmsent decree, judgment, rule, regulation, ordinance,
notice, policy or other pronouncement having the effect of law applicable in the
provinces of Canada; :

Neweco shall not be a reporting issuer (or equivalent) in any province of Canada or
any other jurisdiction;

all of the steps, terms, transactions and documents relating to the conveyance of
the SFC Assets to Newco and the further conveyance of the SFC Assets by
Newco to Newco II in accordance with the Plan shall be in form and in substance
acceptable to SFC and the Initial Consenting Noteholders;

gll of the following shall be in form and in substance acceptable to the Initial
Consenting Noteholders and reasonably satisfactory to SFC: (i) the Newco
Shares; (i) the Newco Notes (including the aggregate principal amount of the
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Newco Notes); (iii) any trust indenture or other document governing the terms of
the Newco Notes; and (iv) the number of Newco Shares and Newco Notes to be
fssued in accordance with this Plan;

Plan Maitersy

(n)

(0)

)

(q)

)
(s)

©

(w)

v

(w)

the Indemnified Noteholder Class Action Limit shall be acceptable to the Initial
Consenting Noteholders;

the aggregate amount of the Proven Claims held by Ordinary Affected Creditors
shall be acceptable to the Initial Consenting Noteholders;

the amount of each of the Unaffected Claims Reserve and the Administration
Charge Reserve shall, in each case, be acceptable to SFC, the Monitdr and the
Initial Congenting Noteholders;

the amount of the Monitor's Post-Implementation Reserve and the amount of any
Permitted Continuing Refainers shall be acceptable to the Initial Consenting
Noteholders, and the Initial Consenting Notecholders shall be satisfied that all
outstanding monetary retainers held by any SEC Advisors (net of any Permitted
Continuing Retainers) have been repaid to SFC on the Plan Implementation Date;

[Intentionally deleted];

the amount of each of the following shall be acceptable to SFC, the Monitor and
the Initial Consenting Noteholders: (i) the aggregate amount of Lien Claims to be
satisfied by the return to the epplicable Lien Claimants of the applicable secured
property in accordance with section 4,2(c)(i) hereof; and (ii) the aggregate amount
of Lien Claims te be repaid in cash on the Plan Implementation Date in
accordance with section 4.2(c)(ii) hereof:

the aggregate amount of Unaffected Claims, and the aggregate amount of the
Claims listed in each subparagraph of the definition of “Unaffected Claims” shall,
in each case, be acceptable to SFC, the Monitor and the Initial Consenting
Noteholders;

the agpgregate amount of Unresolved Claims and the amount of the Unresolved
Claims Reserve shall, in each case, be acceptable to the Initial Consenting
WNotzhelders and shall be confirmed in the Sanction Order;

Litigation Trust and the Litigation Trust Agreement shall be in form and in
substance acceptable to SFC and the Initial Consenting Noteholders, each acting
reasonably, and the Litigation Trust shall be established in a jurisdiction that is
acceptable to the Initial Consenting Noteholders and SFC, each acting reasonably;

SFC, the Monitor and the Initlal Consenting Notcholders, each acting reasonably,
shall be satisfied with the proposed use of proceeds and payments relating to all
aspects of the Restructuring Transaction and the Plan, including, without
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limitation, any change of control payments, consent fess, transaction fees, third
party fees or termination or Severance payments, in the aggregate of $500,000 or
more, payable by SFC or any Subsidiary to any Person (other then a
Governmental Bntity) in respect of or in connection with the Restructuring
Transaction or the Plan, including without limitation, pursuant to any employment
agreement or incentive plan of SFC or any Subsidiaty;

SFC, the Monitor and the Initial Consenting Noteholders, each acting reasonably,
shall be satisfied with the status and composition of all liabilities, indebtedness
and obligations of the Subsidiaries and all releases of the Subsidiaries provided
for in the Plen end the Sanction Order shall be binding and effective as of the Plan
Implementation Date;

Plan Implementation Date Matters

)

@)

(a)

(bb)

{cc)

(dd)

the steps required to complete and implement the Plan shall be in form and in
substance satisfactory to SFC and the Initial Consenting Noteholders;

the Noteholders and the Early Consent Noteholders shall receive, on the Plan
Implementation Date, all of the consideration to be distributed to them pursuant to
the Plan;

all of the following shall be in form and in substance satisfactory to SFC and the
Iniiial Consenting Noteholders: (i) all materials filed by SFC with the Court or
any court of competent jurisdiction in the United States, Canada, Hong Kong, the
PRC or any other jurisdiction that relates to the Reatructuring Transaction; (if) the
terms of any court-imposed charges on any of the assets, property or underteking
of any of SFC, including without Jimitation any of the Charges; (iij) the Initial
Order; (iv) the Claims Procedure Order; {v) the Meeting Order; (vi) the Sanction
Order, (vii) any other Order granted in connection with the CCAA Proceeding or
the Restructuring Transaction by the Court or any other court of competent
jurisdiction in Canada, the United States, Hong Kong, the PRC or any other
jurisdiction; and (vilt) the Plan (as it is approved by the Required Majority and the
Sanction Order);

any and all court-imposed charges on any assets, property or undertaking of SFC,
including the Charges, shall be discharged on the Plan Implementation Date on
terms acceptable to the Initial Consenting Noteholders and SFC, each acting
reasonably; :

SFC shall have paid, in full, the Expense Reimbursernent and all fees and costs
owing to the SFC Advisors on the Plan Implementation Date, and neither Newco
nor Newco II shall have any liability for any fees or expenses due to the SFC
Advisors or the Noteholder Advisors either as at or following the Plan
Implementation Date;

SFC or the Subsidiaries shall have paid, in full all fees owing to each of Chandler
Fraser Keating Limited and Spencer Stuart on the Plan Implementation Date, and
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neither Newco nor Newco II shall have any lisbility for any fees or expenses due
1o either Chandler Fraser Keating Limited and Spencer Stuett as at or following
the Plan Implementation Date;

SFC shall have paid all Trustee Claims that are outstanding as of the Plan
Implementstion Date, and the Initial Consenting Noteholders shall be satisfied
that SFC has made adequate provision in the Unaffected Claims Reserve for the
payment of all Trustee Claims to be incurred by the Trustees afier the Plan
Implementation Dafe in connection with the performance of their respective
duties under the Note Indentures or this Plan; .

there shall not exist or have oceurred any Material Adverse Effect, and SFC shall
have provided the Initia! Consenting Noteholders with a certificate signed by an
officer of the Company, without any personal liability on the part of such officer,
certifying compliance with this section 9,1(ff) as of the Plan Implementation
Date;

there shall have been no breach of the Noteholder Confidentiality Agreements (as
defined in the RSA) by SFC or any of the Sino-Forest Representatives (as defined
therein) in respect of the applicable Initial Consenting Noteholder;

the Plan Implementation Date shall have occurred no later than January 15, 2013
(or such later date as may be consented to by SFC and the Initial Consenting
Noteholders);

RSA Muiters

(if)

)

all conditions set out in sections 6 and 7 of the RSA shall have been satisfied or
waived in accordance with the terms of the RSA;

the RSA shall not have been ferminated;

Other Matters

(kk)

{n

the organization, incorporating documents, ariicles, by-laws and other constating
documents of SFC Bscrow Co. and all definitive legal documentation in
connection with SFC Escrow Co., shall be acceptable to the Initial Consenting
Noteholders and the Monitor and in form und in substance reasonably safisfactory
to SFC,

except as expressly set out in this Plan, SFC Escrow Co. shall not have: (i) issued
or authorized the issuance of any shares, notes, options, warrants or other
seourities of any kind, (if) become subject to any Encumbrance with respect to fts
assets or property; (1) acquired uny assets or become lisble f0 pay any
indebtedness or Hability of any kind (other than as expressly setout in this Plam);
or (iv) entered into any agreement,
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(mm) the Initial Consenting Noteholders shall have completed due diligence in respect
of SEC and the Subsidiaries and the results of such due diligence shall be
acceptable to the Initial Consenting Noteholders prior to the date for the hearing
of the Sanction Order, except in respect of any new material information or events
atising or discovered on or afiet the date of the hearing for the Sanction Order of
which the Initial Consenting Noteholders were previously unaware, in respect of
which the date for the Initial Consenting Noteholders to complete such due
diligence shall be the Plan Implementation Date, provided that “new material
information or events” for purposes of this Section 9,1(mm) shall not incinde any
information or events disclosed prior to the date of the hearing for the Sauction
Order in a press release issued by SFC, an affidavit filed with the Court by SFC or
a Monitor’s Report filed with the Court;

(nn)  if so requested by the Initial Consenting Noteholders, the Sanction Order shall
have been recognized and confirmed as binding and effective pursuant to an order
of & court of competent jutisdiction in Canada and any other jurisdiction requested
by the Initial Consenting Noteholders, and all applicable appeal periods In tespect
of any such recognition order shall have expired and any appeals therefrom shall
have been disposed of by the applicable appellate court;

(00) all press releases, disclogure documents and definitive agteements in respect of
the Restructuring Transaction or the Plan shall be in form and substance
satisfactory to SFC and the Initial Consenting Noteholders, each acting
reasonably; and

(pp) Newco and SFC shall have enfored imto arrangements teasonably satisfactory to
SRC and the Initial Consenting Noteholders for ongoing preservation and access
to the books and records of SFC and the Subsidiaries in existence us at the Plan
Implementation Date, as such access may be reasonably requested by SFC or any
Director or Officer in the future in connection with any administrative or legal
proceeding, in each such case at the expense of the Person meking such request.

For greater certainty, nothing in Article 11 nereof is a condition precedent to the implementation
of the Plan. :

92  Monitor’s Ceriificate of Plan Implementation

Upon delivery of written notice from SFC and Goodmens LLP (on behalf of the Initial
Consenting Noteholders) of the satisfaction of the conditions set out in section 9.1, the Monitor
shall deliver to Goodmans LLP and SFC a certificate stating that the Plan Implementation Date
has occurred and that the Plan and the Sanction Order are effective in accordance with their
respective terms. Foliowing the Plan Implementation Date, the Monitor shall file such certificate
with the Court,
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ARTICLE 10
ALTERNATIVE SALE TRANSACTION

10,1  Alternative Sale Transaction

At any time prior to the Plan Implementation Date {whether ptior to or after the granting
of the Sanction Order), and subject to the prior written consent of the Initial Congenting
Noteholders, SFC may complete a sale of ll or substantially all of the SFC Assets on terms that
are acceptable to the Initlal Consenting Noteholders (an “Alternative Sale Transaction™),
provided that such Alternative Sale Transaction hes been approved by the Court pursuant to
section 36 of the CCAA on notice o the service list, In the event that such an Alternative Sale
Transaction is completed, the terms and conditions of this Plan shall continue to apply all
respects, subject to the following: '

(a)

(b)

(¢)

(d)

The Newco Shares and Neweco Notes shall not be distributed in the manner
contemplated herein, Instead, the consideration paid or payable to SFC pursuant
tc the Alternative Sale Transaction (the “Alternative Sale Transaction
Consideration”) shall be distributed to the Persons entitled to receive Neweo
Shares heretinder, and such Persons shall receive the Alternative Sale Transaction
Consideration in the same proportions and subject to the same terms and
conditions as are applicable to the distribution of Newco Shares hereunder,

All provisions in this Plan that address Newco or Newco II shall be deemed to be
ineffective to the extent that they address Newco or Newco 11, given that Newco
and Newco II will not be required in connection with an Alternative Sale
Transaction,

All provisions addressing the Newco Notes shall be deemed to be ineffective to
the extent such provisions address the Newco Notes, given that the Newco Notes
will not be required in connection with an Alternative Sale Transaction,

All provisions telating to the Newco Shares shall be deemed to address the
Alternative Sale Transaction Consideration to the limited extent such provisions
address the Newco Shares,

SFC, with the written consent of the Monitor and the Initial Consenting
Noteholders, shall be permtitted to make such amendments, modifications and
supplements to the terms and conditions of this Plan as are necessary to: (i
facilitate the Alternetive Sale Tranmsaction; (i) cause the Alternative Sale
Transaction Consideration to be distributed in the same proportions and subject to
the same terms and conditions as are subject to the distribution of Newco Shares
hereunder; and (iii) complete the Alternative Sale Transaction and distribute the
Alternative Sale Trensaction Proceeds in a manner that is tax efficient for SFC
and the Affected Creditors with Proven Claims, provided in each case that (y) a
copy of such amendments, modifications or supplements is filed with the Court
and served upon the service list; and (z) the Monitor is satisfied that such
amendments, modifications or supplements do not materially alter the
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proportionate entitlements of the Affected Creditors, as amongst themselves, to
the consideration distributed pursuant to the Plan.

Except for the requirement of obtaining the prior writien consent of the Initial Consenting
Noteholders with respect to the matters set forth in this section 10.1 and subject to the approval
of the Alternative Sale Transaction by the Court pursuant to section 36 of the CCAA {on notice
to the service [ist), once this Plan has been approved by the Required Majority of Affected
Creditors, no further meeting, vote or approval of the Affected Creditors shall be required to
enable SFC to complete an Alternative Sale Transaction or to amend the Plan in the manner
described in this 10.1,

ARTICLE 11
SETTLEMENT OF CLAIMS AGAINST THIRD PARTY DEFENDANTS

11.1  Ernst & Young

(8}  Notwithstanding anything to the contrary herein, subject to; (i) the granting of the
Sanction Order; (1) the issuance of the Settlement Trust Order (as may be
modified in a manner satisfactory to the parties to the Emst & Young Settlement
and SFC (if ocourring on or prior to the Plan Implementation Date), the Monitor
and the Initial Consenting Noteholders, as applicable, to the extent, if any, that
such modifications affect SFC, the Monitor or the Initial Consenting Noteholders,
each acting reasonably); (iif) the granting of an Order under Chapter 15 of the
United States Bankruptey Code recognizing and enforcing the Sanction Order and
the Settlement Trust Order in the United States; (iv) any other order necessary to
give effect to the Bmst & Young Settlement (the orders referenced in (iif) and (iv)
being collectively the “Ernst & Young Orders”); (v) the fulfillment of all
conditions precedent in the Ernst & Young Settlement and the fulfillment by the
Ontario Class Action Plainiiffs of all of their obligations thereunder; and (vi) the
Sanction Order, the Settlement Trust Order and all Erst & Young Orders being
final ordets and not subject to further appeal or chaflenge, Ernst & Young shall
pay the settlement amount as provided in the Emst & Young Seitlement to the
trust esteblished pursuant to the Settlement Trust Order (the “Seitlement Trust”).
Upon receipt of a certificate from Ermst & Young confirming it has paid the
setilement amount to the Settlement Trust in accordance with the Ernst & Young
Settlement and the trustee of the Settlement Trust confirming receipt of such
settlement amount, the Monitor shall deliver to Emst & Young a certificate (the

“Monitor’s Ernst & Yonng Settlement Certificate”) stating that (i) Emst &
Young has confirmed that the settlement amount has been paid to the Settlement
Trust in accordance with the Emst & Young Settlement; (i) the trusiee of the
Settlement Trust has confirmed that such settlement amount has been received by
the Settlement Trust; and (iii) the Brnst & Young Release is in full force and
effect In accordance with the Plan, The Monitor shall thereafter file the Monitor’s
Ernst & Young Settlement Certificate with the Court.

(d)  Notwithstanding anything to the contrary herein, upon receipt by the Settlement
Trust of the settlement amount in eccordance with the Erst & Young Settlement:
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(i) all Emst & Young Claims shall be fully, finally, irrevocably and forever
compromised, released, discharged, cancelled, barred and deemed satisfied and
extinguished as against Emst & Young; (if) section 7.3 hereof shall apply to Ernst
& Young und the Emst & Young Claims mutatis mutandis on the Emst & Young
Settlernent Date; and (iil) none of the plaintiffs in the Class Actions shall be
permitted to claim from any of the other Third Party Defendants that portion of
any damages that corresponds to the liability of Brnst & Young, proven at trial or
otherwise, that is the subject of the Ernst & Young Settlement,

In the event that the Emst & Young Settlement is not completed in accordance
with its terms, the Enst & Young Release and the injunctions described in section
11,1(b) shall not become effective.

11.2  Named Third Party Defendants

()

(b

Notwithstanding anything to the contrary in section 12.5(8) or 12.5(b) hereof, at
any time prior to 10:00 a.m. (Toronto fime) on December 6, 2012 or such later
date as agreed in writing by the Monitor, SFC (if on or prior te the Plan
Implementation Date) and the Initial Consenting Noteholders, Schedule “A” to
this Plan may be amended, restated, modified or supplemented at any {ime and
from time to time to add any Eligible Third Party Defendant as a *“Named Third
Party Defendant”, subject in each case to the prior written consent of such Third
Party Defendant, the Initial Consenting Noteholders, counsel o the Ontario Class
Action Plaintiffs, the Monitor end, if ocourting on or prier to the Plan
Implementation Date, SFC, Any such amendment, restatement, modification
and/or supplement of Schedule “A” shall be deemed to be sffective antomatically

~upon all such required consents being received. The Monitor shall: (A) provide

notice to the service list of any such amendment, restatement, modifiestion and/or
supplement of Schedule “A”; (B) file a copy thereof with the Court; and (C) post
an electronic copy thereof on the Website. All Affected Creditors shall be
deemed to consent thersto any and no Court Approval thereof will be required,

Notwithstanding anything to the contrary herein, subject to; (i) the granting of the
Sanction Order; (ii) the granting of the applicable Named Third Party Defendant
Settlement Order; and (iii) the satisfaction or waiver of all conditions precedent
contained in the applicable Named Third Party Defendant Settlement, the
applicable Numed Third Party Defendant Settlement shall be given effect in
accordance with its terms, Upon receipt of a certificate (in form and in substance
satisfactory to the Monitor) from each of the parties to the applicable Named
Third Party Defendant Seftlement confirming that all conditions precedent thereto
have been satisfied or waived, and that any setflement funds have been paid and
received, the Monitor shall deliver to the applicable Named Third Party
Defendant a certificate (the “Monitor’s Named Third Party Settlement
Certificate”) stating that (i) each of the parties to such Named Third Party
Defendant Settlement has confirmed that all conditions precedent thereto have
been satisfied or waived; (if) any settlement funds have been paid and received;
and (i) immediately upon the delivery of the Monitor's Named Third Party
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Settlement Certificate, the applicable Named Third Party Defendant Release will
be in full foree and effect in accordance with the Plam, The Monitor ghall
thereafter file the Monitor's Named Third Party Settlement Certificate with the
Court, :

Notwithstanding anything to the contrary hetein, upon delivery of the Monitor’s
Named Third Party Settlement Certificate, any claims and Causes of Action shall
be dealt with in accordance with the terms of the applicable Named Third Party
Defendant Settlement, the Named Third Party Defendant Setttement Order and
the Named Third Party Defendant Release. To the extent provided for by the
terms of the applicable Named Third Party Defendant Release: (i) the applicable
Causes of Action against the applicable Named Third Party Defendant shall be
fully, finally, irrevocably and forever compromised, released, discharged,
cancelled, barred and deemed satisfied and extinguished as against the applicable
Named Third Party Defendant; and (i) section 7.3 hereof shall apply to the

. applicable Named Thitd Party Defendant and the applicable Causes of Action

against the applicable Named Third Party Defondant mutatls mutandis on the
effective date of the Named Third Party Defendant Seitlement,

ARTICLE 12
GENERAL

12,1 Binding Effect

On the Plan Implementation Date:

(8)
(b)

©

the Plan will become effective at the Effective Time;

the Plan shall be final and binding in accordance with its terms for all purposes on
all Persons named or referred fo in, or subject to, the Plan and their respective
heirs, exscutors, administrators and other legal representatives, successors and
assigns;

each Person named or referred 1o in, or subject to, the Plan will be desmed to have
consented and agreed o all of the provisions of the Plan, in its entirety and shall
be deemed to have executed and delivered all consents, releases, assignments and
waivers, statutory or otherwise, required to implement and carry cut the Plan in its
entirety.

12,2  'Waiver of Defaults

(a)

Prom and after the Plan Implementation Date, all Persons shall be deemed tohave
waived any and all defauits of SFC then existing or previously comritted by
SFC, or caused by SFC, the commencement of the CCAA Proceedings by SFC,
any matter pertaining to the CCAA Proceedings, any of the provisions in the Plan
or steps contemplated in the Plan, er non-compliance with any covenant,
warranty, representation, term, provision, condition or obligation, expressed or
implied, in any contract, instrument, credit document, indenture, note, lease,
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guarantee, agreement for sale or other agreement, written or oral, and any and all
amendments or supplements thereto, existing between such Person and SFC, and
any and all notices of default and demands for payment or any step or prooeeding
taken or commenced in connection therewith under any such agreement shall be
deemed fo have been rescinded and of no further force or effect, provided that
nothing shall be deemed to excuse SFC from performing its obligations under the
Plan or be a waiver of defanlts by SFC under the Plan and the related documents,

{b) Effective on the Plan Implementation Date, any and all agreements that are
assigned to Newco and/or to Newco II as part of the SFC Assets shall be and
remain in full force and effect, unamended, as at the Plan Implementation Date,
and no Person shall, following the Plan Implementation Date, accelerate,
terminate, rescind, refuse to perform or otherwise repudiate its obligations under,
or enforce or exercise any right (including any right of set-off, dilution or other
remedy) or muke any demand against Newco, Newco II or any Subsidiary under
or in respect of any such agreement with Newco, Newco I or any Subsidiary, by
reason oft

Q) any event that ocourred on or prior to the Plan Implementation Date that
would have entitled any Person thereto to enforce those rights or remedies
(including defaults or events of default arising as a result of the insolvency
of SFC),

(i)  the fact that SFC commenced or completed the CCAA Proceedings;

(iiiy the implementation of the Plan, or the completion of any of the steps,
transactions or things conternplated by the Plan; or

(iv) any compromises, arrangements, iransactions, releases, discharges or
injunctions effected pursuant to the Plan or this Order.

12.3 Deeming Provisions
In the Plan, the deeming provisions are not rebuttable and are conclusive and irrevocable,
12.4 Nen-Consummation

SFC reserves the right to revoke or withdraw the Plan at any time prior to the Sanction
Date, with the consent of the Monitor and the Initial Consenting Notebolders, If SFC so revokes
or withdraws the Plan, or if the Sanction Oxder is not issued or if the Plan Implementation Date
does not occur, (a) the Plan shall be null and void in all respects, (b) any settlement or
compromise embodied in the Plan, including the fixing or limiting to an amount certain any
Claim, and any document or agreement executed pursuant to the Plan shall be deemed null and
void, and (c) nothing contained in the Plan, and no acts taken in preparation for consurnmation of
the Plan, shall (i) constitute or be deemed to constifute & waiver or release of any Claims by or
against SFC or any other Person; (ii) prejudice in any manner the rights of SFC or any other
Person in any further proceedings involving SFC; or (iii) constitute an admission of any sort by
SFC or any other Person,
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12.5 Modification of the Plan

(2)

(b)

(¢)

SFC may, at any time and from time to time, amend, restate, modify and/or
supplement the Plan with the consent of the Monitor and the Initial Consenting
Noteholders, provided that: any such amendment, restatement, modification or
supplement must be contatned in & written document that is filed with the Court
and;

€y if made prior to or at the Meeting: (A) the Meonitor, SFC or the Chair (as
defined in the Meeting Order) shall communicate the details of any such
amendment, restatement, modification and/or supplement to Affected
Creditors and other Persons present at the Meeting prior to any vote being
taken at the Meeting; (B) SFC shall provide notice to the service list of
any such amendment, restatement, modification and/or supplement and
shall file a copy thereof with the Court forthwith and in any event prior to
the Court hearing in respoct of the Sanction Order; and (C) the Monitor
shall post an electronio copy of such amendment, restatement,
modification and/or supplement on the Wobsite forthwith and in any event
prior to the Court heating in respect of the Sanction Order; and

(i)  if made following the Meeting: (A) SFC shall provide notice to the service
list of any such amendment, restatement, modification and/or supplement
and shall file a oopy thereof with the Court; (B) the Monitor shali post an
electronic copy of such amendment, restatement, modification and/or
supplement on the Website; and (C) such amendment, restatement,
modification and/or supplement shall require the approval of the Court
following notice to the Affected Creditors and the Trustees.

Notwithstanding section 12.5(s), any amendment, restaiement, modification or
supplement may be made by SFC: (i) if prior to the Sanction Date, with the
consent of the Monitor and the Initial Consenting Noteholders; and (ii) if after the
Sanotion Date, with the consent of the Monitor and the Initial Consenting
Noteholders and upon approval by the Court, provided in each case that it
concerns a madter that, in the opinion of SFC, acting reasonably, is of an
administrative nature required to better give effect to the implementation of the
Plan and the Sanotion Order or to cure any errots, omissions or ambiguities and is
not materially adverse to the financial or economic interests of the Affected
Creditors or the Trusizes.

Any amended, restated, modified or supplementary plan or plans of compromise
filed with the Court and, if required by this section, approved by the Court, shail,
for all purposes, be and be deemed to be 2 part of and incorporated in the Plan,

12.6 Actions and Approvals of SFC after Plan Implementation

@

¥yom and afler the Plan Implementation Date, and for the purpose of this Plan
only:
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) if SFC does not have the ability or the capacity pursuant to Appliceble
Law to provide its agreement, waiver, consent or approval to any matter
requiring SFC’s agreement, waiver, consent or approval under this Plan,
such agreement, waiver consent or approval may be provided by the
Monitor; and

(i)  if SFC does not have the ability or the capacity pursuant to Applicable
Law to provide its agreement, waiver, consent or approval to any tnatter
requiring SFC’s agresment, waiver, consent or approval under this Plan,
and the Monitor has been discharged pursmant to an Order, such
agreement, waiver consent or approval shall be deemed not to be
necessary, ‘

12,7 Consent of the Initial Consenting Noieholders

For the purposes of this Plan, any matter requiring the agreement, walver, consent or
approval of the Initia! Consenting Noteholders shall be decmed to have been agreed to, waived,
consented to or approved by such Initial Consenting Noteholders if such muatter is agreed to,
waived, consented to or approved in writing by Goodmans LLP, provided that Goodmans LLP
expressly confirms in wiiting (including by way of e-mail) to the applicable Person that it is
providing such agreement, -consent or watver on behalf of Initial Consenting Noteholders. In
addition, following the Plan Implementation Date, any matter requiring the agreement, waivet,
consent or approval of the Initial Consenting Noteholders shall: (i) be deemed to have been given
if agreed to, waived, consented to or approved by Initial Consenting Noteholders in their
capacities as holders of Newco Shares, Newco Notes or Litigation Trust Interests {provided that
they continue to hold such consideration); and (i) with respect to any matter concerning the
Litigation Trust or the Litigation Trust Claims, be decmed to bo given if agreed to, walved,
consented to or approved by the Litigation Trustee,

12,8 Claims Not Subject to Compromise

Nothing in this Plan, including section 2.4 hereof, shall prejudice, compromise, release,
discharge, cancel, bar or otherwise affect any: (i) Non-Released D&O Claims (except to the
extent that such Non-Released D&O Claim is asserted against a Named Director o Officer, in
which case section 4.9(g) applies); (i) Section: 5.1(2) D&O Claims or Conspiracy Claims (except
that, in acoordance with section 4.9(¢) hereof, any Section 5.1(2) D&O Claims against Named
Directors and Officers and any Conspiracy Claims against Named Directors and Officers shall be
limited to recovery from any insurance proceeds payable in respect of such Section 5,1(2) D&O
Claims or Conspiracy Claims, as applicable, pursuant to the Insurance Policies, and Persons with
any such Section 5,1(2) D&O Claims against Named Directors and Officers or Conspiracy
Claims against Named Directors and Officers shall have no right to, and shall not, make any
clalm or seek any recoveries from any Person, other than enforcing such Persons” rights to be
paid fiom the proceeds of an Insurance Policy by the applicable insurer(s)); or (iii) any Claims
that are not permitted to be compromised under section 19(2) of the CCAM,
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12.9 Paramounicy

From and after the Effective Time on the Plan Implementstion Date, any conflict
between:

(a) the Plan; and

(b)  the covenants, warranties, representations, terms, conditions, provisions or
obligations, expressed or implied, of any contract, mortgage, security agreement,
indenture, trust indenture, note, loan agreement, commitment Jetter, agreement for
sale, lease or other agreement, written or oral and any and all amendments or
supplements thereto existing between any Person and SFC and/or the Subsidiaries
as at the Plan Implementstion Date,

will be deemed to be governed by the terms, conditions and provisions of the Plan and the
Sanction Order, which shell take precedence and priority,

12.10 Foreign Recognition

(6) From and after the Plan Implementation Date, if requested by the Initial
Consenting Noteholders or Newco, the Monitor (at the Monitor’s election) or
Newco (if the Monitor does not so elect) shall and is hereby authorized to seek an
order of any court of competent jurisdiction recognizing the Plan and the Sanction
Order and confirming the Plan and the Sanction Order as binding and effective in
Canada, the Upited States, and any other jurisdiction so requested by the Initial
Consenting Noteholdets or Newco, as applicable.

(b)  Without limiting the generality of section 12,10(a), 8s promptly as practicable, but
in no event later than the third Business Day following the Plan Implementation
Date, a foreign representative of SFC {as agreed by SFC, the Monitor and. the
Initizl Consenting Noteholders) (the “Foreign Representative”) shell commence
a proceeding in & oourt of competent jurisdiction in the United States secking
recognition of the Plan and the Sanction Order and confirming that the Plan and
the Sanction Order are binding and effective in the United States, and the Foreign
Representative shall use jts best efforts to obtain such recognition order.

12,11 Severability of Plan Provisiens

If, prior to the Sanction Date, any term or provision of the Plan is held by the Court to be
invalid, void or unenforceable, the Court, at the request of SFC and with the consent of the
Monitor and the Initial Consenting Noteholders, shall have the power to either (a) sever such
term or provision from the batance of the Plan and provide SFC with the option to proceed with
the implementation of the balance of the Plan as of and with effect from the Plan Implementation
Date, or (b) alter and interpret such term or provision to make it valid or enforceable fo the
maximum extent practicable, consistent with the original purpose of the term or provision held to
be invalid, void or unenforceable, and such term or provision shall then be applicable as altered
or interpreted, Notwithstanding any such holding, alteration or interpretation, and provided that
SFC proceeds with the implementation of the Plan, the remainder of the terms and provisions of
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the Plan shal] remain in full force and effect and shall in no way be affected, impaired or
invalidated by such holding, alteration or interpretation.

12,12 Responsibilities of the Monifor

The Monitor is acting in its capacity as Monitor in the CCAA Proceeding and the Plan
with respect to SFC and will not be responsible or ligble for any obligations of SFC.

12,13 Different Capacities

Persons who are affected by this Plan may be affected in more than one capacity, Unless
exptessly provided herein to the contrary, a Person will be entitled to participate hereunder, and
will be affected hereunder, in each such capacity, Any action taken by or treatment of a Person
in one capacity will not affect such Person in any other capacity, unless expressly agreed by the
Person, SFC, the Monitor and the Initial Consenting Noteholders in writing, or unless the
Person’s Claims overlap or are otherwise duplicative, :

12.14 Notices

Any notice or other communication to be delivered heteunder must be in writing and
reference the Plan and may, subject as hereinafler provided, be made or given by personal
delivery, ordinary mail or by facsimile or email addressed to the respective parties as follows:

(a)  ifto SFC or any Subsidiary:

Sino-Forest Corporation
Room 3815-29 38/F, Sun Hung Kai Centre
30 Harbour Road, Wanchai, Hong Kong

Attention; My, Judson Martin, Executive Vice-Chairman and Chief
Executive Officer
Fax: +852-2877-0062

with a copy by email or fax (which shall not be deemed notice) to:

Bennett Joney LLP
One First Canadian Place, Suite 3400
Toronto, ON MSX 1A4

Attention:  Kevin J. Zych and Raj 5. Sahni
Email: zychk@bennettjones.com and sahnir@bennettjones.com
Fax; 416-863-1716 '
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(c)

@
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if to the Initial Consenting Noteholders:

¢/o Goodmeans LLP

Bay Adelaide Cenire

333 Bay Street, Suite 3400
Toronto, Ontarie MSH 287

Attention: Robert Chadwick and Brendan O*Neill

Email; rchadwick@goodmans.ca and boneill@goodmans.ca
Fax: 416-979-1234

and with a copy by email or fax (which shall not be deemed notice) to:

Ho]g,an Lovells International LLP
11" Floor, One Pacific Place, 88 Queensway
Hong Kong China

Aftention;  Neil McDonald
Email: neil.medonald@hoganlovells.com
Fax: 852-2219-0222

if to the Monitor;

FTI Consulting Canada Inc.
TD Waterhouse Tower

79 Wellington Street West
Suite 2010, P.O, Box 104
Toronto, ON M5K 1G8

Attention; Greg Watson
Email; greg watson@fticonsulting. com
Fax: (416) 645-8101

and with a copy by email or fax {(which shall not be deemed notice) to:

(owling Lafleur Henderson LLP
1 Pirst Canadian Place

100 King Street West, Suite 1600
Toronto, Ontarfo M5X 1G5

Attention;  Derrick Tay
Bmail: derrick.tay@gowlings.com
Fax: (416) 862-766]

if to Ernst & Young:

Ernst & Young LLP
Ernst & Young Tower
222 Bay Street

P.O, Box 251
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Toronto, ON MSK 17

Attention;  Doris Stamml
Email: doris.stamml@oa.cy.com
Fax: (416) 943-{TBD]

and with a copy by emalil or fax (which shall not be deemed notlce) to;

Lenczner Slaght Royce Smith Griffin
130 Adelaide Street West, Suite 2600

Toronto, Ontario M5H 3P5
Aftention;  Peter Griffin

Email: periffin@litigate.com
Fax: (416) 865-2921

or to such other address as any party may from time to time notify the others in accordance with
this section, Any such communication so given or made shall be deemed to have been given or
made and to have been received on the day of delivery if delivered, or on the day of faxing ot
sending by other means of recorded electronic communieation, provided that such day in either
event is a Bugsiness Day and the communication is so delivered, faxed or sent before 5:00 p.m.
(Toronto time) on such day., Otherwise, such communication shall be deemed to have been
given and made and to have been received on the next following Business Day.

12,15 Further Assurances

SFC, the Subsidiaries and any other Person named or referred to in the Plan will execute |

and deliver all such documents and instruments and do all such acts and things as may be
necessary or desirable to carry out the full infent and meaning of the Plan and to give effect to
the transactions contemplated hetein,

DATED as of the 3™ day of December, 2012,

V6148116




SCHEDULE A
NAMED THIRD PARTY DEFENDANTS

{. The Underwriters, together with their respective present and former affiliates, partners,
associates, employees, servants, Bgents, contractors, directors, officers, insurers and
successors, administrators, heirs and assigns, excluding any Director or Officer and
successors, administrators, heirs and assigns of any Director or Officer in their cepacity
as such,

2. Brmst & Young LLP (Canads), Brmst & Young Global Limited and all other member
firms thereof, together with their respective present and former affilintes, partoers,
associates, emplayees, servants, agents, contractars, directors, officers, insurers and
successors, administratars, heirs and agsigns, excluding any Director or Qfficer and
successars, administrators, heirs and assigns of any Director or Offieer in their capacity
as such, in the event that the Ernst & Young Settlement is not completed.

3, BDO Limited, together with its respective present and former affiliates, partners,
associates, employees, servants, agents, coniractors, directors, officers, insurers and
successors, administrators, heirs and assigns, excluding any Director or Officer and
successors, administrators, heirs and assigns of any Dirsctor or Officer in their capacity
as such,
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Schedule ¥B”
FORM OF MONITOR'S CERTIFICATE: OF PLAN IMPLEMENTATION

Court File No, CV-12-8667-00CL

ONTARIO
SUPERIOR COURT OF JUSTICE
COMMERCIAL LIST

IN THE MATTER OF THE COMPANIES' CREDITORS
ARRANGEMENT ACT,R.8.C. 19835, ¢, C-36, AS AMENDED

AND IN THE MATTER OF A PLAN OF COMPROMISE OR
ARRANGEMENT OF SINO-FOREST CORPORATION

MONITOR'S CERTYFICATE
{(Plan Implementation)

All capltalized terms not otherwise defined herein shall have the meanings asoribed
thereto in the Plan of Compromise and Reorgenization of Sino-Forest Corporation (“SFC™)
dated December 3, 2012 (the “Plan™), which is attached as Schedule “A” to the Order of the
Honoutable Mr, Justice Morawetz made In these proseedings on the [7™] day of December, 2012
(the “Order™), as such Plan may be further amended, varied or supplementsd from timse to time
in accordance with the terms thereof,

Pursuant to paregraph 12 of the Order, FTI Consulting Canada Ino, (the “Monitor”) in its
capacity as Court-appointed Monitor of SFC delivers to SFC and Goodmans LLP this ceriificate
and hereby ocertifies that:

1, The Monitor has received written notice from SFC and Goodmauns LLP (on behalf
of the Initlal Consenting Noteholders) that the conditions precedent set out in seetion 9.1 of the
Flan have been satisfied or waived in aocordance with the terms of the Plan; and

2 The Plan Implememntation Date has occurred and the Plan and the Plan Sanction
Order are effective ih accordance with thelr terms,
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DATED at the City of Toronto, in the Province of Ontatlo, this M day of M , 2011,

FTI CONSULTING CANADA INC,, in its
capacity as Court-appointed Monitor of the Sino-
Forest Corporation and not in {ts personal capacity

By:

Name:
Title:
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Schedule A

3, In aocordance with the order for reorganization, the artlcles of contiruance of the Corporation
dated hune 25, 2002, s amended by articles of amendment dated June 22, 2004, are amended ag
follows:

{a) 10 decrease the minimum number of directors of the Corporation from three (3) directors 1o
one (1} direotor;

(b) to create a new olass of shares consisting of an unlimited number of “Class A Common
Shares™ having the following rights, privileges, restrictlons and conditions:

The holders of Class A Common Shares are entitled:

() to two (2) votes per Class A Common Share af any meeting of sharehiolders of the
Corpotation, exoept meetings at which only holdets of & specified clzss of shares are
entitled to vote;

(if) subject to the rights, privileges, resttiotions and conditions attaching to shares of any
other olass or setles of shares of the Corporstlon, to revelve the remaining property of the
Corporation upon dissolution pro rata with the holders of the Common Shareg; and

(1if) subject to the rights, privileges, resttictions and conditions aitaching to shaves of any
other class or series of shares of the Cotporation, to receive any dividend declared by the
direotors of the Corporation and payable on the Class A Common Shates,

(c) to delete the rights, privileges, restrictions and conditions aftaching to the Common Shares
and fo substitute therofor the following:

(1) The holders of Common Shares are entitled:

(i) to one (1) vote per Common Share at any mesting of sharcholders of th;s
Corporation, except meetings at which only holders of.a specified class of sheres
are entltled to vote,

(i) subject to the rights, privileges, restrictions and condlitions aiteching to shareg
of auy other class or yerles of shates of the Corporation, to recelve the remaining
property of the Corporatlon upon dissolution pro rata with the holders of the Class
A Common Shares; and

({i1) subject to the rights, privileges, restrictions and conditions atteching {0 shares
of any other class ot series of shares of the Corporatien, to receive any dividend
declared by the directors of the Corporation and payable on the Comuion Shates,

(2) At a time o be defermined by the board of directors of the Corpotation, the Common
Shares shall be cancelled and eliminated for no vonsideration whatsoever, and shall be of
no further force and effect, whether surrendered for cancellation or otherwlse, and the
obligation of the Corpotation thereunder or in any way rolated theteto shall be deemed to




be satisfied and discharged and the holders of the Common Shares shall have ne further |
rights or inferest in the Corporation on account thereof and the rights, privileges,
restrictions and conditions attached to the Common Shares shall be deleted,

(d) to confirm that the authorized capital of the Cotporation consists of an unlimited number of

Class A Common Shares, an unlimited number of Commeon Shares and an nnlimited number of ;
Preforence Shares, issuabls in series, '
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Schedule “D»

1, Unaffected Clalms Regerve:

2. Unresolved Claims Reserve for Defence Costy:

$1,500,000

$8,000,000
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