
  

  

Court File No. 34308 

IN THE SUPREME COURT OF CANADA 

(ON APPEAL FROM THE COURT OF APPEAL FOR ONTARIO) 

BETWEEN: 

FTI CONSULTING CANADA ULC,  

IN ITS CAPACITY AS COURT�APPOINTED MONITOR OF INDALEX 

LIMITED, ON BEHALF OF INDALEX LIMITED 

 Appellant 
(Respondent) 

�and� 

KEITH CARRUTHERS, LEON KOZIEROK, RICHARD BENSON, JOHN FAVERI, 

KEN WALDRON, JOHN (JACK) W. ROONEY, BERTRAM MCBRIDE, MAX DEGAN, 

EUGENE D’IORIO, RICHARD SMITH, ROBERT LECKIE, NEIL FRASER and FRED 

GRANVILLE (“RETIREES”) and UNITED STEELWORKERS 

Respondents 
(Appellants) 

 
 

FACTUM  

OF FTI CONSULTING CANADA ULC, IN ITS CAPACITY AS THE COURT�

APPOINTED MONITOR OF INDALEX LIMITED, ON BEHALF OF INDALEX 

LIMITED, APPELLANT 

(Pursuant to Rules 35 and 42 of the Rules of the Supreme Court of Canada) 
 

STIKEMAN ELLIOTT LLP 

Barristers and Solicitors 

5300 Commerce Court West 
199 Bay Street 
Toronto, ON M5L 1B9 
 

David R. Byers 

Ashley John Taylor 

Nicholas McHaffie 

Lesley Mercer 

Tel: (416) 869�5500 
Fax: (416) 947�0866 
dbyers@stikeman.com 
ataylor@stikeman.com 
nmchaffie@stikeman.com 
lmercer@stikeman.com 
 
Counsel for the Appellant, FTI Consulting Canada 
ULC, in its capacity as the Court�Appointed 
Monitor of Indalex Limited, on behalf of Indalex 
Limited 

STIKEMAN ELLIOTT LLP 

Barristers and Solicitors 

50 O’Connor Street 
Suite 1600 
Ottawa, ON   K1P 6L2 

 

Nicholas McHaffie 

Tel: (613) 566�0546 
Fax: (613) 230�8877 
nmchaffie@stikeman.com 
 
Ottawa Agent for the Appellant,  
FTI Consulting Canada ULC, in its 
capacity as the Court�Appointed 
Monitor of Indalex Limited, on behalf 
of Indalex Limited 



  

  

 Court File No. 34308 

IN THE SUPREME COURT OF CANADA 

(ON APPEAL FROM THE COURT OF APPEAL FOR ONTARIO) 

BETWEEN: 

FTI CONSULTING CANADA ULC,  

IN ITS CAPACITY AS COURT�APPOINTED MONITOR OF INDALEX 

LIMITED, ON BEHALF OF INDALEX LIMITED 

 Appellant 
(Respondent) 

�and� 

KEITH CARRUTHERS, LEON KOZIEROK, RICHARD BENSON, JOHN FAVERI, 

KEN WALDRON, JOHN (JACK) W. ROONEY, BERTRAM MCBRIDE, MAX DEGEN, 

EUGENE D’IORIO, RICHARD SMITH, ROBERT LECKIE, NEIL FRASER and FRED 

GRANVILLE (“RETIREES”) and UNITED STEELWORKERS 

Respondents 
(Appellants) 

 
AND BETWEEN: 

SUN INDALEX FINANCE, LLC 

 Appellant 
(Respondent) 

 
�and� 

UNITED STEELWORKERS, KEITH CARRUTHERS, LEON KOZIEROK, RICHARD 

BENSON, JOHN FAVERI, KEN WALDRON, JOHN (JACK) W. ROONEY, BERTRAM 

MCBRIDE, MAX DEGEN, EUGENE D’IORIO, RICHARD SMITH, ROBERT LECKIE, 

NEIL FRASER and FRED GRANVILLE 

Respondents 
(Appellants) 

 
AND BETWEEN: 

GEORGE L. MILLER, THE CHAPTER 7 TRUSTEE OF THE BANKRUPTCY 

ESTATES OF THE US INDALEX DEBTORS 

 Appellant 
(Respondent) 

�and� 

UNITED STEELWORKERS, KEITH CARRUTHERS, LEON KOZIEROK, RICHARD 

BENSON, JOHN FAVERI, KEN WALDRON, JOHN (JACK) W. ROONEY, BERTRAM 

MCBRIDE, MAX DEGEN, EUGENE D’IORIO, RICHARD SMITH, ROBERT LECKIE, 

NEIL FRASER and FRED GRANVILLE 

Respondents 
(Appellants) 

 



 

AND BETWEEN: 

UNITED STEELWORKERS 

 Appellant 
(Appellant) 

 
�and� 

MORENAU SHEPELL LTD. (formerly known as 

MORNEAU SOBECO LIMITED PARTNERSHIP) 

Respondent 
(Intervener) 

 

 

 

FACTUM  

OF FTI CONSULTING CANADA ULC, IN ITS CAPACITY AS THE COURT�

APPOINTED MONITOR OF INDALEX LIMITED, ON BEHALF OF INDALEX 

LIMITED, APPELLANT 

(Pursuant to Rules 35 and 42 of the Rules of the Supreme Court of Canada) 
 

STIKEMAN ELLIOTT LLP 

Barristers and Solicitors 

5300 Commerce Court West 
199 Bay Street 
Toronto, ON M5L 1B9 
 

David R. Byers 

Ashley John Taylor 

Nicholas McHaffie 

Lesley Mercer 

Tel: (416) 869�5500 
Fax: (416) 947�0866 
dbyers@stikeman.com 
ataylor@stikeman.com 
nmchaffie@stikeman.com 
lmercer@stikeman.com 
 
Counsel for the Appellant, FTI Consulting Canada 
ULC, in its capacity as the Court�Appointed 
Monitor of Indalex Limited, on behalf of Indalex 
Limited 

STIKEMAN ELLIOTT LLP 

Barristers and Solicitors 

50 O’Connor Street 
Suite 1600 
Ottawa, ON   K1P 6L2 

 

Nicholas McHaffie 

Tel: (613) 566�0546 
Fax: (613) 230�8877 
nmchaffie@stikeman.com 
 
Ottawa Agent for the Appellant,  
FTI Consulting Canada ULC, in its 
capacity as the Court�Appointed 
Monitor of Indalex Limited, on behalf 
of Indalex Limited 



 
 
 
TO: THE REGISTRAR  

AND TO: SACK GOLDBLATT MITCHELL LLP 
20 Dundas Street West 
Suite 1100 
Toronto, ON   M5G 2G8 

Darrell L. Brown 
Tel: 416�979�4050 
Fax: 416�591�7333 
dbrown@sgmlaw.com 

Counsel for the Respondent,  
United Steelworkers 

SACK GOLDBLATT MITCHELL LLP 
500 – 30 Metcalfe St. 
Ottawa, ON   K1P 5L4 

Colleen Bauman 
Tel: 613�235�5327 
Fax: 613�235�3041 
cbauman@sgmlaw.com 

Agents for the Respondent,  
United Steelworkers 

AND TO: KOSKIE MINSKY LLP 
900 – 20 Queen St. West, Suite 900 
Toronto, ON   M5H 3R3 

Andrew J. Hatnay 

Andrea McKinnon 

Demetrios Yiokaris 

Tel: 416�595�2083 
Fax: 416�204�2872 
ahatnay@kmlaw.ca 
amckinnon@kmlaw.ca 
dyiokaris@kmlaw.ca 

Counsel for the Respondent,  
Retirees 

GOWLING LAFLEUR HENDERSON LLP 
2600�160 Elgin St. 
P.O. Box 466, Stn “D” 
Ottawa, ON   K1P 1C3 

Henry S. Brown, Q.C. 
Tel: 613�233�1781 
Fax: 613�788�3433 
henry.brown@gowlings.com 

Agents for the Respondent,  
Retirees 

AND TO: GOODMANS LLP 
3400 – 333 Bay Street 
Toronto, ON   M5H 2S7 

Benjamin Zarnett 

Fred Myers 

Brian Empey 

Tel: 416�597�4204 
Fax: 416�979�1234 
bzarnett@goodmans.ca 
fmyers@goodmans.ca 
bempey@goodmans.ca 

Counsel for Appellant,  
Sun Indalex Finance, LLC 

NELLIGAN O’BRIEN PAYNE LLP 
1500 – 50 O’Connor St. 
Ottawa, ON   K1P 6L2 

Dougald E. Brown 
Tel: 613�231�8210 
Fax: 613�788�3661: 
dougald.brown@nelligan.ca 

Agents for the Appellant,  
Sun Indalex Finance, LLC 



AND TO: CHAITONS LLP 
185 Sheppard Avenue West 
Toronto, ON   M2N 1M9 

Harvey G. Chaiton 

George Benchetrit 
Tel: 416�218�1129 
Fax: 416�222�8402 
harvey@chaitons.com 
george@chaitons.com 

Counsel for the Appellant,  
George L. Miller, The Chapter 7 Trustee 
of the Bankruptcy Estates of the US 
Indalex Debtors 

NELLIGAN O’BRIEN PAYNE LLP 
1500 – 50 O’Connor Street 
Ottawa, ON   K1P 6L2 

Dougald E. Brown 

Tel: 613�231�8210 
douglad.brown@nelligan.ca 

Agents for the Appellant,  
George L. Miller, The Chapter 7 Trustee 
of the Bankruptcy Estates of the US 
Indalex Debtors 

AND TO: CAVALLUZZO HAYES SHILTON 

MCINTYRE & CORNISH LLP 
474 Bathurst Street, Suite 300 
Toronto, ON   M5T 2S6 

Hugh O’Reilly 

Amanda Darrach 
Tel: 416�964�5514 
Fax: 416�964�5895 
horeilly@cavalluzzo.com 
adarrach@cavalluzzo.com 

Counsel for Morneau Sheppell Ltd., 
formerly known as Morneau Sobeco 
Limited Partnership 

SUPREME ADVOCACY LLP 
397 Gladstone Avenue, Suite 1 
Ottawa, ON   K2P 0Y9 

Marie�France Major 
Tel: 613�695�8855 ext. 102 
Fax: 613�695�8580 
mfmajor@supremeadvocacy.ca 

Agents for Morneau Sheppell Ltd., 
formerly known as Morneau Sobeco 
Limited Partnership 

 



� i � 

  

INDEX 

PART I: OVERVIEW AND STATEMENT OF FACTS .................................................................... 1 

A. Overview ...................................................................................................................................... 1 

B. Background Facts ....................................................................................................................... 4 

1) The Pension Plans ....................................................................................................................... 4 

2) The DIP Loan and the Super�Priority ......................................................................................... 5 

3) The Increase in the DIP Loan ..................................................................................................... 6 

4) The Sale of Indalex ...................................................................................................................... 8 

C. The Decision of the CCAA Judge .............................................................................................. 8 

D. The Decision of the Court of Appeal of Ontario .................................................................... 11 

1) The Deemed Trust Over the Salaried Plan Wind�up Deficiency.............................................. 11 

2) The Breaches of Fiduciary Duty ............................................................................................... 11 

3) Priority Given to the Deemed Trust and Fiduciary Duty Claims ............................................. 14 

PART II: QUESTIONS IN ISSUE ....................................................................................................... 16 

PART III: STATEMENT OF ARGUMENT ........................................................................................ 17 

A. The Court of Appeal Erred in Negating the CCAA Court’s Initial Order on Priority ...... 17 

1) The Initial Order on its Face Gives the DIP Lenders Priority Over the Pension Claims ....... 17 

2) Morawetz J. Had the Authority To Grant the Initial Order ..................................................... 17 

3) Morawetz J. Was Not Required to “Invoke” Paramountcy ...................................................... 19 

a) Paramountcy is a doctrine to resolve legislative conflict, not a limit on section 11 ............... 19 

b) Paramountcy limits the operation of provincial deemed trusts, not CCAA Orders ................ 21 

c) Morawetz J. found that the Initial Order was necessary ......................................................... 23 

d) There was no reason for Morawetz J. to make a finding regarding paramountcy .................. 24 

e) A finding of breach of fiduciary duty does not justify ignoring the Initial Order ................... 25 

4) The Court of Appeal’s Approach has Adverse Consequences ................................................. 26 

a) The Court of Appeal’s Approach Undermines the Purpose of the CCAA ............................. 26 

b) The Court of Appeal’s Approach Creates Asymmetry Between the BIA and CCAA ............ 27 

c) The Court of Appeal’s Approach Encourages Collateral Attacks .......................................... 29 

5) Conclusion .................................................................................................................................. 31 

B. Wind�up Deficiencies are Not Subject to a Deemed Trust .................................................... 32 

1) The Provisions of the Pension Benefits Act Do Not Support a Deemed Trust ........................ 32 

2) Imposition of a Deemed Trust Would Adversely Affect Lending ............................................. 35 

C. There Was No Breach of Fiduciary Duty ............................................................................... 37 

1) The Alleged Breaches Were Not Matters Related to Administration of the Plans .................. 37 

2) The Court of Appeal’s Judgment Makes Being an Employer�Administrator Untenable ....... 39 

PART IV: SUBMISSIONS ON COSTS ................................................................................................ 40 

PART V: ORDER SOUGHT ................................................................................................................ 40 

PART VI: TABLE OF AUTHORITIES ............................................................................................... 41 

PART VII: STATUTORY PROVISIONS .............................................................................................. 43 



  

  

PART I: OVERVIEW AND STATEMENT OF FACTS 

A. Overview 

1. While under the protection of the Court pursuant to the Companies’ Creditors 

Arrangement Act (the “CCAA”), the insolvent Indalex Limited (“Indalex”) required financing to 

continue its operations.  Without such debtor�in�possession (“DIP”) financing, Indalex would 

have gone into liquidation, resulting in, among other things, the loss of jobs for over 750 

employees in Canada alone.  DIP financing, however, would allow the company to continue 

operating and permit a sale of the business as a going concern. 

2. Indalex therefore applied for Court approval of a DIP loan.  The CCAA supervising 

judge, Mr. Justice Morawetz, recognized – as the CCAA itself now does expressly – that before 

providing such DIP financing, lenders require assurances that the new funds being advanced will 

be repaid in full rather than being subject to the compromise facing the insolvent company’s 

existing creditors.  Morawetz J. therefore granted these lenders (the “DIP Lenders”) a “super�

priority” charge for the DIP financing, which expressly included priority over all statutory liens 

and deemed trusts.  Before doing so, Morawetz J. considered the prejudice that might be 

occasioned to other creditors, and concluded that the benefit to stakeholders and creditors of the 

DIP financing outweighed any such prejudice.  He also found that “there is no other alternative 

available to the Applicants for a going concern solution.” 

3. Neither the initial order granting this priority (as amended, the “Initial Order”) nor a 

subsequent order approving additional advances under the DIP facility was contested or appealed 

by any party, and no party suggested that Morawetz J. did not have the power to make the orders 

under the CCAA.  In particular, these orders were not contested by the Respondents in this 

appeal: certain retired executives of Indalex who were beneficiaries of an executive pension plan 

(the “Retirees”), and the United Steelworkers (“USW”), which represents other Indalex 

employees who were beneficiaries of a pension plan for salaried employees. 

4. The DIP Lenders advanced funds to Indalex, guarantees were given, and the US 

Bankruptcy Court authorized the DIP guarantee in reliance on the Court’s express and 

unappealed orders as to the priority those funds would enjoy.  That financing ultimately allowed 

for the sale of Indalex as a going concern, avoiding bankruptcy liquidation, maximizing return to 

all stakeholders and preserving hundreds of Canadian jobs. 
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5. As in any CCAA proceeding, the sale of Indalex and the distribution of the resulting 

proceeds were subject to Court supervision and approval.  Although the Retirees had not 

contested or appealed the Initial Order that gave the DIP Lenders priority over pension plan trust 

claims, at the sale approval hearing they asserted that the wind�up deficiency in Indalex’s 

executive pension plan was subject to a deemed trust under Ontario’s Pension Benefits Act (the 

“PBA”), and that such trust should be given priority over the previously approved DIP financing.  

The USW, while supporting the sale transaction, reserved its rights with respect to any deemed 

trust claim in respect of Indalex’s salaried pension plan. 

6. The Court approved the sale of Indalex as a going concern.  Mr. Justice Campbell as 

CCAA judge subsequently dismissed the Retirees’ and USW’s motions asserting the deemed 

trust claims, correctly concluding that no deemed trust existed since no amounts were actually 

due or accrued to either pension plan.  As a result, Campbell J. did not have to address whether 

any such deemed trust would rank behind the super�priority charge granted to the DIP Lenders. 

7. The Court of Appeal for Ontario overturned this decision, and in doing so made three 

significant errors: 

First, the Court of Appeal found that the PBA did create a deemed trust over the wind�up 

deficiency in the USW employees’ pension plan, a conclusion that is contrary to a 

purposive reading of the statute, earlier Court of Appeal authority on the issue, and the 

uncontested facts regarding the wind�up deficiency. 

Second, the Court of Appeal held that Indalex breached fiduciary duties owed as 

administrator of both plans by taking certain steps during the CCAA proceeding, such as 

filing for CCAA protection without notice to plan beneficiaries, negotiating the DIP loan 

and the sale of Indalex’s assets, and not making additional payments into the plans.  

However, these actions were undertaken by Indalex in its corporate capacity and not as 

plan administrator, were wholly unrelated to the administration of the pension plans, and 

were taken under the supervision and with the approval of the Court.  Indeed, had Indalex 

acted as the Court of Appeal found it should have, it would have undermined the very 

purpose of the CCAA proceeding, giving an undue preference to the pension plan 

beneficiaries over all other creditors and stakeholders, and jeopardizing the sale of 

Indalex as a going concern to the detriment of all stakeholders. 
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Third, the Court of Appeal gave both the deemed trust claim and the fiduciary duty 

claims priority over the DIP Lenders, retroactively stripping them of the security and 

priority the CCAA judge had granted in the Initial Order, on the strength of which the 

DIP loan was advanced and a guarantee was given.  The Court of Appeal recognized that 

Morawetz J. had the authority under the CCAA to make the Initial Order, an order that 

was consistent both with the factual finding that DIP financing was the only alternative 

available for a going�concern solution and with this Court’s jurisprudence that provincial 

deemed trusts cannot reorder insolvency priorities.  Yet even though the Initial Order was 

not appealed, the Court of Appeal retroactively found that it did not give priority to the 

DIP financing, since Morawetz J. did not “invoke” paramountcy and did not specifically 

identify the USW deemed trust claim when issuing the order.  These findings misconstrue 

and misapply the doctrine of paramountcy, and ignore the fact that when the Initial Order 

was made the law in Ontario was that wind�up deficiencies were not subject to a deemed 

trust.  In reaching its conclusions, the Court of Appeal also incorrectly precluded 

argument on the doctrine of collateral attack, and mistakenly held that the “comeback” 

clause in the Initial Order permitted further motions with respect to the DIP loan priority. 

8. Without the DIP financing, bankruptcy would have ensued.  The pension deficiency 

claims would have been unsecured claims, any deemed trust being ineffective.  At the same time, 

numerous Canadian employees, suppliers, customers and other stakeholders would have been 

adversely impacted in a bankruptcy liquidation compared to a going�concern sale.  The Court of 

Appeal’s decision elevated the pension deficiency claims to a higher priority than they would 

have in bankruptcy, above the interests of all other creditors, secured and unsecured, while 

relegating to a subordinate position the DIP financing that made the going�concern sale possible. 

9. This disparity between the results of bankruptcy and CCAA insolvency is antithetical to 

the harmonized approach this Court has encouraged.  It also creates significant additional risk 

both for lenders to companies with defined benefit plans (solvent or insolvent) and those who 

might consider providing DIP financing.  This additional risk means lower availability and 

greater cost for credit, which will in turn lead to increased pressure to abandon defined benefit 

plans or convert them to defined contribution plans. Thus while the decision appears to benefit 

pension plan members in this particular insolvency, it does untold damage to employees and 

pension plan members at large, and to the predictability of corporate restructurings in Canada. 
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10. FTI Consulting Canada ULC, in its capacity as the Court�appointed Monitor for Indalex, 

on behalf of Indalex (the “Monitor”) respectfully asks this Court to correct the Court of Appeal’s 

errors on these three matters and restore the dismissal of the Retirees’ and USW’s motions.1 

B. Background Facts 

1) The Pension Plans 

11. Indalex’s parent company and its US affiliates (the “US Debtors”) filed for protection 

pursuant to Chapter 11 of the United States Bankruptcy Code on March 20, 2009, with the intent 

of pursuing a sale of the company as a going concern.  Indalex and three Canadian subsidiaries 

filed for protection under the CCAA in the Commercial List of the Ontario Superior Court of 

Justice shortly thereafter, on April 3, 2009.  The US Bankruptcy Court and the Ontario Superior 

Court worked together throughout the course of this cross�border insolvency. 

12. When Indalex filed for CCAA protection, it had two pension plans: the Retirement Plan 

for Salaried Employees (the “Salaried Plan”) and the Retirement Plan for Executive Employees 

(the “Executive Plan”, and jointly, the “Plans”).  The Salaried Plan had both defined benefit and 

defined contribution components, while the Executive Plan was a defined benefit plan.2 

13. The Salaried Plan was being wound up.  Indalex had made all contributions due to the 

plan both before and after the effective date of wind�up (December 31, 2006).  As required by 

the PBA, a wind�up deficiency was calculated as of the effective date that showed an estimated 

deficiency of $1,655,200.  The wind�up deficiency is an actuarial calculation that changes over 

time, including subsequent to the wind�up.  As a result, even though Indalex made special 

payments in 2007 and 2008 totalling $1,584,326, the wind�up deficiency calculated as at 

December 31, 2008 was $1,795,600.3  

14. The Executive Plan was still active throughout the relevant period.  Indalex had made all 

contributions and special payments required by the plan, the PBA and the regulations thereunder.   

As the Executive Plan had not been wound up, no wind�up deficiency had been calculated.4 

                                                      
1 After the sale of Indalex and the resignation of its directors, the CCAA Court gave the Monitor authority to act on behalf of 
Indalex in respect of a number of matters including this appeal: Order (Increase to Monitor’s Powers and Stay Extension), 
October 27, 2009, at para. 7: Joint Appellants’ Record (“JAR”), Vol. I, Tab 17, p. 177. 
2 Affidavit of Bob Kavanaugh, August 12, 2009 (“Kavanaugh Affidavit”), paras. 5, 15: JAR, Vol. II, Tab 34, pp. 197, 199.  
3 Indalex paid a further $601,000 in April 2009, before the CCAA filing: Reasons of the Court of Appeal for Ontario (“Court of 
Appeal Reasons”) at para. 32: JAR, Vol. I, Tab 7, p. 39; Kavanaugh Affidavit at paras. 5�11: JAR, Vol. II, Tab 34, pp. 197�8. 
4 Reasons for Decision of Campbell J., February 18, 2010 (“Campbell J. Reasons”) at paras. 23�24: JAR, Vol. I, Tab 4, pp. 13�14; 
Affidavit of Keith Cooper, August 24, 2009 (“Cooper Affidavit”) at para. 20: JAR, Vol. III, Tab 36, p. 12; Kavanaugh Affidavit 
at paras. 15�16: JAR, Vol. II, Tab 34, p. 199.  The PBA and associated regulations require a plan administrator to file regular 
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15. The Court of Appeal used the term “underfunded” to describe the Plans.5  This is a 

misnomer: Indalex made all contributions mandated by the Plans, the PBA and the regulations.  

The wind�up deficiency is not the result of “underfunding” by Indalex but of market conditions, 

including interest rate fluctuations, leading to an actuarial calculation that the funds in the Plan at 

the date of wind�up are insufficient to cover all estimated future benefits to members. 

2) The DIP Loan and the Super�Priority 

16. Five days after obtaining protection under the CCAA, Indalex sought approval to borrow 

funds (the “DIP Loan”) from the DIP Lenders (a syndicate of lenders) to allow Indalex to 

continue operating while it pursued a going�concern sale of its business.  The DIP Loan was to 

be repaid from the proceeds of the sale and, as a condition of the loan, was guaranteed by the US 

Debtors with the approval of the US Bankruptcy Court.6 

17. Morawetz J. granted the Amended and Restated Initial Order on April 8, 2009.  The 

Initial Order provides a Court�ordered charge in favour of the DIP Lenders which, by its terms, 

ranks in priority to all liens and encumbrances, including deemed trusts and statutory liens, other 

than Court�ordered administration and directors charges: 

THIS COURT ORDERS that each of the Administration Charge, the Directors’ 
Charge and the DIP Lenders Charge (all as constituted and defined herein) shall 
constitute a charge on the Property and such Charges shall rank in priority to all other 
security interests, trusts, liens, charges and encumbrances, statutory or otherwise 
(collectively, “Encumbrances”) in favour of any person.7 [emphasis added] 

18. Paragraph 56 of the Initial Order contained a “comeback clause” permitting parties to 

seek variance or amendment, but specifically carved out the super�priority charge for any 

advances made under the DIP Loan in reliance on the order: 

THIS COURT ORDERS that any interested party (including the Applicants and the 
Monitor) may apply to this Court to vary or amend this Order on not less than seven 
(7) days notice to any other party or parties likely to be affected by the order sought 
or upon such other notice, if any, as this Court may order; provided however, the DIP 
Agent and the DIP Lenders shall be entitled to rely on this Order as issued for all 
advances made under the DIP Credit Agreement up to and including the date this 
Order may be varied and amended.8 [emphasis added] 

                                                                                                                                                                           

reports setting out plan valuations.  For this purpose, the Executive Plan had been calculated as at January 1, 2008 as having a 
funding deficiency of between $1,082,800 and $2,996,400, depending on whether it was calculated on an ongoing basis, a 
solvency basis or a wind�up basis: Affidavit of Timothy R.J. Stubbs, April 3, 2009, at para. 62: JAR, Vol. II, Tab 21, pp. 18�19. 
5 See, e.g., Court of Appeal Reasons at para. 139: JAR, Vol. I, Tab 7, pp. 74�75. 
6 Cooper Affidavit at paras. 7�10: JAR, Vol. III, Tab 36, pp. 9�10.   
7 Order of Morawetz J., April 8, 2009 (“Amended and Restated Initial Order”), para. 45: JAR, Vol. I, Tab 11, p. 146. 
8 Amended and Restated Initial Order, at para. 56: JAR, Vol. I, Tab 11, p. 149. 
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19. The Initial Order was based on the Model Order approved by the Commercial List User’s 

Committee of the Ontario Superior Court of Justice (chaired by Morawetz J.), which is available 

to parties and counsel on the Court’s website.  The Model Order specifically provides, in 

virtually identical language to that used in the Initial Order, that the DIP Lender’s Charge shall 

constitute a charge on the Property in priority to all other security interests, including, inter alia, 

trusts and claims of secured creditors, statutory or otherwise.9 

20. In his endorsement regarding the super�priority charge, Morawetz J. considered the 

factors prescribed in prior case law,10 and made the following factual findings: 

(a) the Applicants are in need of the additional financing in order to support 
operations during the period of a going concern restructuring; 

(b) there is a benefit to the breathing space that would be afforded by the DIP 
Financing that will permit the Applicants to identify a going concern solution; 

(c) there is no other alternative available to the Applicants for a going concern 
solution; 

[…] 

(f) the benefit to stakeholders and creditors of the DIP Financing outweighs any 
potential prejudice to unsecured creditors that may arise as a result of the 
granting of super�priority secured financing against the assets of the Applicants; 

[…] 

(h) the balancing of the prejudice weighs in favour of the approval of the DIP 
Financing.11 [emphasis added] 

21. The USW was provided with notice of the motion, but did not appear.12  The Court of 

Appeal’s finding that the order giving the DIP Loan priority was obtained “without notice to the 

Plans’ beneficiaries” is thus incorrect.13 

3) The Increase in the DIP Loan 

22. On June 12, 2009, Morawetz J. approved an increase in the borrowing limit of the DIP 

Loan.  The Retirees’ counsel appeared at the hearing seeking a “reservation of rights” in respect 

of the priority of the DIP Loan over the Retirees’ claims to the wind�up deficiency.  Morawetz J. 

made clear in his endorsement on the motion that such a reservation of rights was unworkable: 

                                                      
9 Commercial List Model Order, Companies’ Creditors Arrangement Act Initial Order: Book of Authorities, Tab 21, at para. 40. 
10 InterTAN Canada Ltd., Re (2009), 49 C.B.R. (5th) 232 (Ont.S.C.J.[Comm.List]): Book of Authorities, Tab 11, at paras. 54�60. 
11 Endorsement of Morawetz J. dated April 17, 2009, at para. 9: JAR, Vol. I, Tab 12, pp. 153�154. 
12 Motion Record, dated April 8, 2009: JAR, Vol. II, Tab 23, at pp. 30�31.  Given the situation, service of Indalex’s motion record 
was short. However, notice of the motion was given to the USW, among others, by correspondence two days prior to the motion. 
13 Court of Appeal Reasons at para. 139: JAR, Vol. I, Tab 7, pp. 69�70. 
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Counsel to certain retirees and counsel to the Second Priority Secured Noteholders 
did, however, wish to reserve their rights with respect to the relief sought.  

I had difficulty in dealing with the request to reserve rights for two reasons. First, 
the relief sought is inconsistent with the ability for a party, on a practical level, to 
reserve rights.  If the DIP Facility were to be increased with a reservation of rights, 
uncertainty would prevail if such a reservation was to be granted. Would it cause 
the DIP lender to withhold advances? Or, if advances were made, would they have 
priority? 

Second, neither the retirees nor the Noteholders put forth any alternative. In the 
face of no alternative suggestion or proposal, uncertainty would again prevail. At 
this stage of the CCAA proceedings, additional uncertainty does not represent a 
positive development. 

Having reviewed the record and having heard submissions I am satisfied that the 
requested relief is necessary and appropriate. 

With respect to the retirees, counsel to the Applicants made the point that the 
amendment increases the availability of funds.  It is hoped that this advance will 
improve the position of all stakeholders. 14  [emphasis added] 

23. As can be seen, the Retirees’ attempted reservation of rights was with respect to the relief 

being sought on the motion, and in particular the priority of the DIP Loan increase over the 

Retirees’ wind�up deficiency claims.  The Court of Appeal’s finding in paragraph 56 and 

footnote 15 that the reservation was solely to “obtain time to confirm that the motion related 

solely to an increase in the DIP loan amount” is thus incorrect and can only be explained by the 

fact that the Court of Appeal appears to have been unaware of Morawetz J.’s endorsement.15   

24. The Retirees’ requested reservation of rights was both rejected by the Court, as set out 

above, and ultimately withdrawn by the Retirees: 

Counsel to the retirees subsequently advised that, having had the opportunity, due 
to a recess, to discuss this matter with counsel the Applicants and his clients, his 
clients were no longer insisting on a reservation of rights.16 [emphasis added] 

25. Both the USW and the Retirees had notice of the motion to approve the increase in the 

DIP Loan.  Morawetz J. expressly considered the short service of the motion, and approved the 

service on the basis that urgency had been established and that no party opposed the motion.17 

                                                      
14 Order of Morawetz J. dated June 12, 2009: JAR, Vol. I, Tab 13, p. 157; Endorsement of Morawetz J. dated June 15, 2009, at 
paras. 5�9: JAR, Vol. I, Tab 14, p. 161. 
15 Court of Appeal Reasons at para. 56 and fn. 15: JAR, Vol. I, Tab 7, pp. 43, 76. 
16 Endorsement of Morawetz J. dated June 15, 2009, at para. 10: JAR, Vol. I, Tab 14, p. 161. 
17 Endorsement of Morawetz J. dated June 15, 2009, at para. 2: JAR, Vol. I, Tab 14, p. 161. 
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26. No appeal was ever sought by the Retirees or USW in respect of either the initial 

approval of the DIP Loan or the increase in the borrowing limit.  The US Bankruptcy Court also 

approved the DIP Loan on faith of the Canadian order.  In reliance on this order the DIP Lenders 

advanced credit under the DIP Loan, injecting $27.3 million of new financing into Indalex and 

permitting the sale of Indalex as a going concern.18 

27. On June 26, 2009, two weeks after withdrawing any attempt at reserving rights in respect 

of the super�priority granted to the DIP Lenders, the Retirees wrote to Indalex and the Monitor 

indicating that it intended to assert rights to a deemed trust pursuant to s. 57 of the PBA.19 

4) The Sale of Indalex 

28. At the sale approval hearing on July 20, 2009, the Retirees objected to the sale and 

asserted a deemed trust claim over the Canadian proceeds, which they argued ought to take 

priority over the DIP Loan, even though they had not challenged the Initial Order and had 

withdrawn their requested reservation of rights with respect to the increase in the DIP Loan.20  

The Retirees asked that $3.25 million of the sale proceeds be held in reserve, representing a 

“rough estimate” of the wind�up deficiency in the Executive Plan.  The USW supported the sale 

of Indalex on a going�concern basis, which preserved the jobs of its members, but also reserved 

its rights in respect of any deemed trust claim in respect of the Salaried Plan.21   

29. Campbell J., as CCAA judge, approved the sale of the assets and business of Indalex, 

required the proceeds of sale to be paid to the Monitor, and directed that a distribution be made 

to the DIP Lenders to satisfy the DIP Loan, subject to any reserve the Monitor considered 

appropriate, including in respect of the motions to be brought by the Retirees and USW in 

respect of their deemed trust claims.22  The sale of Indalex closed on July 31, 2009. 

C. The Decision of the CCAA Judge 

30. The Retirees and USW brought motions seeking declarations that the amounts of any 

wind�up deficiencies in the Plans were subject to deemed trusts under the PBA and that such 

deemed trusts had priority to any other creditor of Indalex, including the DIP Lenders.  Neither 

                                                      
18 Court of Appeal Reasons at para. 54: JAR, Vol. I, Tab 7, p. 43. 
19 Letter from A. Hatnay to L. Rogers and A. Taylor, June 26, 2009: JAR, Vol. II, Tab 29, pp. 178�179. 
20 Campbell J. Reasons at paras. 9�10: JAR, Vol. I, Tab 4, p. 11. 
21 Cooper Affidavit at paras. 19, 21 JAR, Vol. III, Tab 36, p. 5.  
22 Cooper Affidavit at paras. 16, 18: JAR, Vol. III, Tab 36, p. 4; Approval and Vesting Order, July 20, 2009, para. 14: JAR, Vol. 
I, Tab 16, p. 171.  
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motion asserted that Indalex was in breach of any fiduciary duties, or sought any kind of 

declaration or other relief on this basis.  Rather, the motions were founded entirely on the claim 

that the wind�up deficiencies were subject to a deemed trust under s. 57 of the PBA.23 

31. Where a pension plan is wound up, the employer is required to pay into the pension fund 

both the amount of outstanding payments, and an additional amount, the “wind�up deficiency” 

representing the amount by which the value of benefits exceeds the assets in the pension: 

75. (1)  Where a pension plan is wound up in whole or in part, the employer shall 
pay into the pension fund, 

(a) an amount equal to the total of all payments that, under this Act, the 
regulations and the pension plan, are due or that have accrued and that 
have not been paid into the pension fund; and 

(b) an amount equal to the amount by which, 

(i) the value of the pension benefits under the pension plan that would be 
guaranteed by the Guarantee Fund under this Act and the regulations 
if the Superintendent declares that the Guarantee Fund applies to the 
pension plan, 

(ii) the value of the pension benefits accrued with respect to employment 
in Ontario vested under the pension plan, and 

(iii) the value of benefits accrued with respect to employment in Ontario 
resulting from the application of subsection 39(3) (50 per cent rule) 
and section 74,  

exceed the value of the assets of the pension fund allocated as prescribed 
for payment of pension benefits accrued with respect to employment in 
Ontario.24 [emphasis added] 

32. Section 57 of the PBA, in the “Contributions” part of the Act, creates statutory deemed 

trusts over certain contributions and withholdings.  Section 57(3) creates a deemed trust over 

contributions that have become due but have not yet been paid.  On wind up, s. 57(4) provides 

for an additional deemed trust over employer contributions “accrued to the date of the wind up” 

but not yet due, i.e., contributions that have accrued (on a daily basis) since the last due payment: 

57. (3) An employer who is required to pay contributions to a pension fund shall 
be deemed to hold in trust for the beneficiaries of the pension plan an amount of 
money equal to the employer contributions due and not paid into the pension fund.  

                                                      
23 Notice of Motion of USW: JAR, Vol. II, Tab 32, p. 189; Notice of Motion of Retirees: JAR, Vol. II, Tab 33, p. 192.  Further, 
while the Retirees and USW in their facta before Campbell J. argued that the Applicants had a fiduciary obligation to “give 
effect” to the PBA deemed trust, and that the cross�motion to file for bankruptcy was itself a breach of fiduciary duty, they did 
not assert that any prior steps in the CCAA proceeding amounted to a breach and did not seek any relief based on a claim of 
breach of fiduciary duty: USW Factum, August 20, 2009, at paras. 30�32: JAR, Vol. III, Tab 37, pp. 28�29; USW Reply Factum, 
August 27, 2009, at paras. 7�8: JAR, Vol. III, Tab 40, pp. 114�115; Retirees’ Factum, August 20, 2009, at paras. 43�46: JAR, Vol. 
III, Tab 38, p. 67; Retirees’ Reply Factum, August 27, 2009, at paras. 8�9, 15: JAR, Vol. III, Tab 41, pp. 134, 136. 
24 Pension Benefits Act, RSO 1990, c. P.8 (“PBA”), s.75(1), Tab D hereto. 
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(4)  Where a pension plan is wound up in whole or in part, an employer who 
is required to pay contributions to the pension fund shall be deemed to hold in 
trust for the beneficiaries of the pension plan an amount of money equal to 
employer contributions accrued to the date of the wind up but not yet due under 
the plan or regulations. [emphasis added] 25 

33.   Before Campbell J., the Retirees and the USW argued that the wind�up deficiency 

calculated under s. 75(1)(b) of the PBA was an “employer contribution accrued to the date of the 

wind up”, and thus subject to the deemed trust.  Campbell J. dismissed the motions, finding that 

no deemed trust arose under either Plan as (1) no contribution had “accrued” under the Salaried 

Plan and no deemed trust arose in respect of the remaining deficiency; and (2) the Executive Plan 

had not been wound up, and all contributions which were due had been paid.26 

34. In interpreting s. 57(4), Campbell J. considered the plain language of the PBA, noting 

that the word “accrue” connotes the ability to calculate a precise amount of money.27  

Campbell J. also relied on the decisions of Mr. Justice Farley in Usarco
28 and the Ontario Court 

of Appeal in Ivaco,29 each of which had considered the impact of s. 57(4). 

35. In Usarco, Farley J. had held that s. 57(4) only covered “regular contributions together 

with those special contributions which were to have been made but were not”, and did not 

include “the obligation of Usarco to fully fund its pension obligations as of the wind up date”.30  

In Ivaco, the Ontario Court of Appeal in obiter approved of the reasoning in Usarco: 

the motions judge said that both unpaid contributions and wind�up liabilities are 
deemed to be held in trust under s. 57(3). In his earlier decision in [Usarco], 
Farley J. said, at para. 25, that the equivalent legislation then in force . . . referred 
only to unpaid contributions, not to wind�up liabilities.  I think that the statement 
in Usarco is correct, but I do not need to resolve the issue on this appeal.31 

36. Having found that there were no amounts “due” or “accrued” to the Plans, and thus no 

deemed trust, Campbell J. did not need to consider whether any such deemed trust would have 

priority to the DIP Loan under the Initial Order.  He also did not need to decide the Applicants’ 

cross�motion to lift the CCAA stay to permit a voluntary assignment in bankruptcy.32 

                                                      
25 PBA, ss. 57(3) and (4), Tab D hereto.  Money that an employer is required to pay accrues on a daily basis: PBA, s. 58(1). 
26 Campbell J. Reasons at paras. 24, 49: JAR, Vol. I, Tab 4, pp. 14, 18. 
27 Campbell J. Reasons at paras. 32�36: JAR, Vol. I, Tab 4, pp. 15�16. 
28 Toronto%Dominion Bank v. Usarco Ltd., [1991] O.J. No. 1314 (Gen. Div.) at pp. 7�8, 10: Book of Authorities, Tab 20. 
29 Ivaco Inc. (Re) (2006), 83 O.R. (3d) 108 (C.A.) at para. 44: Book of Authorities, Tab 12. 
30 Usarco, supra note 28, at p. 10: Book of Authorities, Tab 20. 
31 Ivaco, supra note 29, at para. 44: Book of Authorities, Tab 12. 
32 Campbell J. Reasons at paras. 30�57: JAR, Vol. I, Tab 4, p. 14�18. 
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D. The Decision of the Court of Appeal of Ontario 

37. Gillese J.A. for the Ontario Court of Appeal allowed the appeals of the Retirees and the 

USW, and ordered the Monitor to pay sufficient amounts to satisfy the wind�up deficiencies for 

each plan.  The Court made three central findings in reaching this conclusion: (1) that the wind�

up deficiency for the Salaried Plan was subject to a deemed trust;33 (2) that Indalex breached the 

fiduciary duties it owed to beneficiaries of both Plans as plan administrator;34 and (3) that both 

the deemed trust in the Salaried Plan and the deficiency in the Executive Plan should be paid in 

priority to the DIP Lenders despite the priority granted to the DIP Lenders in the Initial Order.35 

1) The Deemed Trust Over the Salaried Plan Wind�up Deficiency 

38. The Court of Appeal found that the phrase “employer contributions accrued to the date of 

the wind up but not yet due under the plan or regulations” in s. 57(4) included wind�up 

deficiencies calculated under s. 75(1)(b), and that the wind�up deficiency of the Salaried Plan 

was therefore subject to the deemed trust.  The Court of Appeal thereby implicitly found that the 

total amount of the Salaried Plan wind�up deficiency – a number that had increased significantly 

over the years following the date of wind up – had “accrued” at the date of the wind up. 

39. In reaching this conclusion, the Court of Appeal found that the prior Usarco and Ivaco 

decisions – both of which stated that wind�up deficiencies were not included in the s. 57(4) 

deemed trust – were “of little assistance in deciding this issue”, distinguishing them on the 

asserted difference that in those cases “the prospect of bankruptcy was firmly before the court”.36   

40. The Executive Plan had not been wound up, but the Court of Appeal felt it unnecessary to 

determine whether s. 57(4) ought nonetheless to apply to that Plan, given its findings with 

respect to breaches of fiduciary duty.37 

2) The Breaches of Fiduciary Duty 

For the first time before the Court of Appeal (thus depriving Indalex of the opportunity to file 

evidence on the issue), the USW and the Retirees claimed that Indalex breached fiduciary duties to 

the Plan beneficiaries by taking a number of actions during the course of the CCAA proceedings.38  

                                                      
33 Court of Appeal Reasons at paras. 101�103: JAR, Vol. I, Tab 7, pp. 55�56.  
34 Court of Appeal Reasons at para. 132�135: JAR, Vol. I, Tab 7, pp. 66�68. 
35 Court of Appeal Reasons at para. 175, 197, 205: JAR, Vol. I, Tab 7, pp. 81, 91, 94. 
36 Court of Appeal Reasons at para. 105�107: JAR, Vol. I, Tab 7, pp. 57�58. 
37 Court of Appeal Reasons at para. 112: JAR, Vol. I, Tab 7, pp. 59�60. 
38 See footnote 23 above. 
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The Court of Appeal in considering this claim recognized that the PBA expressly permits an 

employer to act as plan administrator and thus to wear “two hats” (one as employer and the other 

as administrator), that these roles may conflict, and that the employer may take actions, including 

commencing CCAA proceedings, wearing solely its corporate hat.39  

41. Nonetheless, the Court of Appeal accepted the USW and Retirees’ submissions, and 

found that Indalex breached fiduciary duties owed as plan administrator by: 

(a) applying for CCAA protection without notice to the Plans’ beneficiaries;  

(b) moving to obtain DIP financing, in which it agreed to give the DIP 
Lenders a super�priority charge over statutory trusts; 

(c) doing nothing in the CCAA proceedings to fund the wind�up deficiencies;  

(d) taking no steps to protect the vested rights of the Plans’ beneficiaries to 
continue to receive their full pension entitlements; 

(e) selling assets without making any provision for the Plans, knowing that 
the purchaser was not taking over the Plans; 

(f) moving to obtain Court approval of the sale and the distribution of sale 
proceeds, knowing that no payment would be made to the Plans;  

(g) bringing a motion seeking to lift the stay to allow Indalex to file a 
voluntary assignment in bankruptcy; and 

(h) being in a conflict of interest between its corporate duty to act in the best 
interests of the corporation and its duty as administrator to act in the best 
interests of the Plans’ beneficiaries. 40 

42. In reaching these conclusions, the Court of Appeal made a number of factual errors.  The 

Court stated that Mr. Cooper, a Senior Managing Director with FTI Consulting Inc. and the Chief 

Restructuring Officer (CRO) of the US Indalex companies was the “primary negotiator of the DIP 

credit agreement on behalf of Indalex”, which the Court felt raised concerns about a “blending of 

roles”.41 In fact, Indalex (the Canadian company) maintained its own Board of Directors, 

separately represented by Canadian counsel, throughout the CCAA proceedings until the business 

was sold on July 31, 2009 and the board resigned.  With the exception of the motion to lift the stay 

to file a voluntary assignment in bankruptcy, each of the steps above was undertaken by Indalex at 

the direction of its own independent Board of Directors (and with Court approval).  

43. The fact that FTI Consulting Inc. provided financial and strategic advice to Indalex US 

was expressly brought to the attention of the Court at the outset of the CCAA proceeding, as was 

                                                      
39 PBA, ss. 1 and 8, Tab D hereto; Court of Appeal Reasons at paras. 121, 128�131: JAR, Vol. I, Tab 7, pp. 63�66. 
40 Court of Appeal Reasons at paras. 132, 139�140: JAR, Vol. I, Tab 7, pp. 66�67, 69�70. 
41 Court of Appeal Reasons at paras. 45, 134: JAR, Vol. I, Tab 7, pp. 41, 67�68. 
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the recognition that FTI Consulting Canada ULC in acting as Monitor would be acting as an 

officer of the Court and taking direction from the Court and not from the Indalex Group.42  

Morawetz J., aware of this background and the corporate relationships, appointed FTI Consulting 

Canada ULC to act as Monitor, and no party objected to or sought to vary that appointment.43 

44. The Court of Appeal was also apparently concerned that as a result of the resignation of 

the board, “as of July 31, 2009, Indalex and Indalex U.S. formally had the same management.”44  

While this is arguably true, as of this date the business had been sold pursuant to a Court�

approved sale, such that Indalex was simply the holder of the proceeds of sale.  Indalex remained 

administrator of the Plans until the Superintendent of Financial Services (the “Superintendent”) 

appointed Morneau Sobeco on November 5, 2009, but none of the conduct complained of by the 

Court of Appeal, other than the motion to lift the stay, occurred during this period. 

45. While the Court of Appeal found that Indalex breached its fiduciary duties, the Court 

gave no indication as to how Indalex could possibly have addressed these matters.  As noted, 

each of the actions impugned by the Court of Appeal was taken specifically subject to Court 

approval in the CCAA process.  Given that the pension deficiency claims would have no priority 

in a bankruptcy, the Court of Appeal’s findings were tantamount to a finding that Indalex had a 

fiduciary duty to secure a preference for the pension beneficiaries that they were not entitled to, 

to the detriment of all other secured and unsecured creditors.  The Court of Appeal also made no 

effort to reconcile the assertion that Indalex breached a fiduciary duty by obtaining DIP 

financing with the findings of Morawetz J. that the benefit of such financing to stakeholders and 

creditors outweighed any potential prejudice and that no other alternative was available. 

46. Nor did the Court indicate how paying funds into the Plans was a duty of Indalex as 

administrator; how it could have otherwise “protected” the rights of Plan beneficiaries, whose 

rights and priorities as creditors were provided for in the CCAA and the Bankruptcy and 

Insolvency Act (the “BIA”);45 how Indalex could have provided notice of a CCAA filing to 

certain potential creditors without undermining the CCAA proceeding; or how Indalex could 

have created a sale more advantageous to the Plan beneficiaries than the approved stalking horse 

                                                      
42 Affidavit of Timothy R.J. Stubbs, April 3, 2009, at para. 73: JAR, Vol. II, Tab 21, pp. 22�23. 
43 Initial Order of Morawetz J., April 3, 2009, at para. 24: JAR, Vol. I, Tab 10, p. 120. 
44 Court of Appeal Reasons at paras. 47, 134�135, 139, 199: JAR, Vol. I, Tab 7, pp. 42, 67�69, 91. 
45 Bankruptcy and Insolvency Act, RSC 1985, c. B�3 (“BIA”), s. 95, Tab A hereto. 
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process, particularly when no purchaser had indicated any interest in taking over the Plans.46 

47. The Court of Appeal also gave no indication as to how the asserted breaches of fiduciary 

duty prejudiced the Plan beneficiaries, such as how the beneficiaries would have been in a better 

position without the millions of dollars in new DIP financing provided by the DIP Lenders, 

without a sale of the business as a going concern, or without Court approval of that sale (each of 

which would have resulted in liquidation of the company).  Indalex’s situation was akin to that of 

the insolvent Timminco Limited in a decision rendered recently by Morawetz J.  In addressing a 

request for certain super�priority charges, Morawetz J. was called upon to consider and apply the 

Court of Appeal’s decision in Indalex.  He recognized that no prejudice could be occasioned to 

Timminco’s pension plan beneficiaries by granting the super�priority, since the alternative was a 

bankruptcy in which the beneficiaries would have no priority: 

Importantly, Fraser Papers also notes that there is no priority for special 
payments in bankruptcy. In my view, it follows that the employees and 
former employees are not prejudiced by the relief requested since the likely 
outcome should these proceedings fail is bankruptcy, which would not 
produce a better result for them. Thus, the “two hats” doctrine from Indalex 

(Re), supra … would not be infringed by the relief requested. Because it 
would avoid bankruptcy, to the benefit of both the Timminco Entities and 
beneficiaries of the pension plans, the relief requested would not favour the 
interests of the corporate entity over its obligations to its fiduciaries.47 

3) Priority Given to the Deemed Trust and Fiduciary Duty Claims 

48. Having found a deemed trust in the case of the Salaried Plan and a breach of fiduciary 

duty in respect of both Plans, the Court of Appeal turned to how these conclusions affected 

distribution of the sale proceeds that were being held in reserve by the Monitor. 

49. The Court of Appeal recognized that Morawetz J. had the authority to grant the super�

priority charge contained in the Initial Order.  Nevertheless, the Court found that the Initial Order 

did not give the DIP Lenders priority over the deemed trust applicable to the Salaried Plan since 

(a) Morawetz J. had not “invoked” the issue of paramountcy when the order was made; and (b) 

the particular deemed trust at issue was not identified by the Court at the time the charge was 

granted and no “finding of paramountcy” was made.48 

                                                      
46 Letter from A. Taylor to A. Hatnay, July 13, 2009: JAR, Vol. II, Tab 30, pp. 181�182. 
47 Timminco Limited (Re), 2012 ONSC 506 at paras. 58�59: Book of Authorities, Tab 18; see also Timminco Limited (Re), 2012 
ONSC 948 at paras. 42, 43, 49: Book of Authorities, Tab 19. 
48 Court of Appeal Reasons at paras. 176�179, 194: JAR, Vol. I, Tab 7, pp. 81�83, 89. 
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50. Remarkably, although Morawetz J. had expressly found there was “no other alternative 

available to the Applicants for a going concern solution” other than the DIP Loan, there was no 

indication that any lender would have been prepared to give a new DIP loan without priority over 

any and all deemed trust claims, and it should have been obvious that no such lender could exist, 

the Court of Appeal held that there was “nothing in the record to suggest that giving the deemed 

trust priority would have frustrated Indalex’s efforts to sell itself as a going�concern business”.49 

51. After the oral hearing of the appeal, this Court rendered its decision in Century Services 

v. Canada (Attorney General).50  In that case, this Court specifically recognized that the CCAA 

and BIA converge on the issue of priorities since the BIA scheme of liquidation and distribution 

supplies the backdrop for what would happen if a CCAA reorganization is unsuccessful, and that 

the two insolvency statutes ought therefore to be interpreted harmoniously to avoid the “strange 

asymmetry” that would result if priorities were assessed differently in CCAA proceedings than 

in bankruptcy.  This Court also expressly approved of the granting of super�priority charges for 

DIP financing, describing them as “perhaps the most creative use of CCAA authority”.51 

52. The Court of Appeal, however, having solicited the parties’ written submissions on 

Century Services, confined the import of the case to its specific facts, finding that it simply stood 

for the very narrow proposition “that s. 18.3(1) of the CCAA excludes the deemed trust for 

unpaid GST created by s. 222 of the Excise Tax Act from applying in a CCAA proceeding.”52  

The Court of Appeal purported to distinguish Century Services, finding that the policy favouring 

harmonization of the priorities in CCAA and BIA proceedings espoused in that decision did not 

apply in the context of what it referred to as a “successful” CCAA liquidation proceeding, i.e., 

one that does not result in a liquidation under the BIA.  As a result, the Court of Appeal found 

that BIA priorities need not apply, even though what had occurred was simply a going�concern 

liquidation in the CCAA proceedings rather than a liquidation under the BIA.53 

53. In addition to the deemed trust that it found applicable to the Salaried Plan, the Court of 

Appeal also gave priority to the wind�up deficiencies in both Plans on the basis that it was an 

“appropriate remedy for the breaches of fiduciary obligation”.  Without any finding that there 

                                                      
49 Court of Appeal Reasons at para. 180: JAR, Vol. I, Tab 7, p. 83. 
50 Century Services Inc. v. Canada (Attorney General), 2010 SCC 60, [2010] 3 S.C.R. 379: Book of Authorities, Tab 6. 
51 Century Services, supra note 50, at paras. 15, 23, 47, 62: Book of Authorities, Tab 6. 
52 Court of Appeal Reasons at para. 186: JAR, Vol. I, Tab 7, p. 86. 
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had been any damages flowing or prejudice to the Plan beneficiaries as a result of the acts found 

to be a breach of fiduciary duty, the Court found that to permit the super�priority to stand would 

be to sanction the breach of fiduciary obligations and allow the breaching party to benefit from 

the breaches.54  Although many of the breaches of fiduciary duty the Court of Appeal found were 

premised on the existence of a deemed trust, Gillese J.A. gave her view that even in the absence 

of a deemed trust, the Plans’ beneficiaries were not simply unsecured creditors, concluding 

(without further explanation) that “There is a significant difference, in my view, between being a 

mere unsecured creditor and being an unsecured creditor to whom a fiduciary duty is owed.”55 

54. Although the Retirees and USW were asking that their claims be given a different priority 

than that set out in the Initial Order, the Court of Appeal did not consider this to be a collateral 

attack on the Initial Order or the order extending the DIP Loan, for a number of reasons that are 

discussed further below at paragraphs 105 to 112, including that the collateral attack rule should 

be “relaxed” in CCAA proceedings and that it has limited applicability in light of the “comeback 

clause” typically included in CCAA initial orders (though the Court of Appeal did not refer to 

the carve�out in the “comeback clause” in respect of advances made under the DIP Loan).56 

PART II: QUESTIONS IN ISSUE 

55. The three main findings of the Court of Appeal described above were each in error.  

These errors become the questions in issue on this appeal, which this factum will address in the 

following order: 

A. Can a super�priority charge, granted by a CCAA supervising judge in an 

order that has not been appealed, be retroactively revoked on a 

subsequent motion to the detriment of parties who acted in reliance on it? 

B.   Does s. 57(4) of Ontario’s Pension Benefits Act create a deemed trust over 

wind�up deficiencies? 

C. Does a company’s need to take steps under the CCAA place it in an 

irremediable conflict with its fiduciary obligations as administrator of a 

pension plan? 

                                                                                                                                                                           
53 Court of Appeal Reasons at para. 188�192: JAR, Vol. I, Tab 7, pp. 86�88. 
54 Court of Appeal Reasons at para. 198�199: JAR, Vol. I, Tab 7, p. 91. 
55 Court of Appeal Reasons at para. 200: JAR, Vol. I, Tab 7, p. 92. 
56 Court of Appeal Reasons at para. 164�168: JAR, Vol. I, Tab 7, pp. 77�79. 
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PART III: STATEMENT OF ARGUMENT 

A. The Court of Appeal Erred in Negating the CCAA Court’s Initial Order on Priority  

56. Regardless of whether any deemed trust or breach of fiduciary duty is found in the 

present case, the Initial Order granted by Morawetz J. provides that such claims are subordinate 

to the super�priority charge given to the DIP Lenders.  The Court of Appeal erred – and 

significantly undermined the rule of law – when it reversed the priorities in the Initial Order and 

gave super�priority to the claims of the Retirees and the USW. 

57. As set out in further detail below, the Initial Order is clear on its face in giving the DIP 

Loan super�priority over all trust claims, statutory or otherwise.  Morawetz J. had the statutory 

authority to grant the Order, and he did not have to “invoke” paramountcy expressly in order to 

make the Order (although he did in fact address the relevant issues).  The priority should 

therefore not have been disturbed except through a motion to vary before funds had been 

advanced or an appeal of the Order, neither of which the Respondents chose to take.  Nor should 

the Order have been varied for any purpose other than to promote the purpose of the CCAA.  

1) The Initial Order on its Face Gives the DIP Lenders Priority Over the Pension Claims 

58. The Initial Order of Morawetz was very clear in granting a charge to the DIP Lenders that 

would “rank in priority to all other security interests, trusts, liens, charges and encumbrances, 

statutory or otherwise … in favour of any person.” 57 

59. Read on its face, it is plain that this order was intended to and did give priority to the DIP 

Lenders over all trusts, “statutory or otherwise”.  This encompasses any statutory deemed trust 

arising under s. 57 of the PBA, as well as any constructive trust.  By definition, the priority over 

any security interest, trust or encumbrance also gives priority over any unsecured claim. 

2) Morawetz J. Had the Authority To Grant the Initial Order 

60. The Court of Appeal itself recognized that Morawetz J. had the authority (under s. 11 of 

the CCAA then in force) to grant the Initial Order: 

The CCAA court has the authority to grant a super�priority charge to DIP lenders in 
CCAA proceedings.  I fully accept that the CCAA judge can make an order granting 
a super�priority charge that has the effect of overriding provincial legislation, 
including the PBA.58  [footnote omitted] 

                                                      
57 Amended and Restated Initial Order at para. 45: JAR, Vol. I, Tab 11, p. 146.  See para. 17 above. 
58 Court of Appeal Reasons at para. 176: JAR, Vol. I, Tab 7, pp. 81�82.  In a footnote in this passage (fn 16), the Court of Appeal 
recognized that this Court referred with approval to the granting of super�priority charges at para. 62 of Century Services, supra 
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61. Parliament has recognized the importance and value of such super�priority charges in 

support of DIP financing in recent amendments to the CCAA.  Section 11.2 of the CCAA, which 

came into force in September 2009, expressly permits the Court to order that a security or charge 

over new funds advanced by a DIP lender ranks in priority over the claim of any secured creditor 

of the company.  The new provision now specifies that secured creditors likely to be affected by 

the security are to receive notice of the application, and provides certain factors that the Court is 

to consider, including the expected length of the CCAA proceedings, whether the loan would 

enhance the prospects of a viable compromise or arrangement being made; and whether any 

creditor would be materially prejudiced as a result of the super�priority charge.59 

62. The importance of ensuring that DIP lenders can rely on the priority charge set out in a 

Court order is also underscored in the new provision.  In s. 11.2(3), Parliament makes clear that a 

previously granted super�priority granted to a DIP lender can only be subordinated to a later 

super�priority charge with the consent of the first DIP lender.60 

63. In the context of the Timminco insolvency referenced above, Morawetz J. very recently 

considered the amended provisions of the CCAA, and noted the practical realities of obtaining 

DIP financing: 

It is unrealistic to expect that any commercially motivated DIP Lender will advance 
funds without receiving the priority that is being requested on this motion. It is also 
unrealistic to expect that any commercially motivated party would make advances to 
the Timminco Entities for the purpose of making special payments or other payments 
under the pension plans. 

[…] 

In the absence of the court granting the requested super priority, the objectives of the 
CCAA would be frustrated. It is neither reasonable nor realistic to expect a 
commercially motivated DIP lender to advance funds in a DIP facility without super 
priority. The outcome of a failure to grant super priority would, in all likelihood, 
result in the Timminco Entities having to cease operations, which would likely result 
in the CCAA proceedings coming to an abrupt halt, followed by bankruptcy 
proceedings. Such an outcome would be prejudicial to all stakeholders, including 
CEP and USW.61 

                                                                                                                                                                           

note 50: Book of Authorities, Tab 6; see also CCAA (version in force prior to September 18, 2009), s. 11, Tab B hereto. 
59 CCAA (current version), s. 11.2(1), (2) and (4), Tab C hereto.  Similar provisions were enacted in respect of administrative 
charges (fees of the monitor and of financial, legal or other experts engaged by the company or the monitor) and directors and 
officers obligations: CCAA (current version), s. 11.51 and 11.52, Tab C hereto. 
60 CCAA (current version), s. 11.2(3), Tab C hereto. 
61 Timminco (Re), 2012 ONSC 948, at paras. 46, 49: Book of Authorities, Tab 19.  See also Timminco (Re), 2012 ONSC 506, at 
paras. 44�45: Book of Authorities, Tab 18. 
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64. Even if s. 11.2 had been in force when Morawetz J. made the Initial Order, the Retirees 

would not have been entitled to notice of the motion for approval of the DIP Loan, since the law 

prior to the Court of Appeal’s decision was that there was no deemed trust over pension wind�up 

deficiencies, and since the Executive Plan had not been wound up so there was no wind�up 

deficiency in any case.  Further, there was no reason for Indalex to consider the Respondents as 

creditors in respect of a breach of fiduciary duty claim, as no such claim had been asserted and 

the breaches found by the Court of Appeal were based on actions arising after the Initial Order. 

65. While the new provision was not in force, the factors reviewed by Morawetz J. on the 

basis of the case law in force at the time are similar to the new statutory factors, including in 

particular the importance of assessing the potential prejudice to creditors of the priority.62 

3) Morawetz J. Was Not Required to “Invoke” Paramountcy 

66. Although the Court of Appeal recognized Morawetz J.’s authority to make the Initial 

Order, and although the Initial Order on its face clearly grants the DIP Lenders super�priority 

over all statutory deemed trusts, the Court of Appeal decided that assessing whether the super�

priority charge did have the effect of overriding the deemed trust in respect of the Salaried Plan 

required the Court to “turn to the doctrine of paramountcy”.63 

67. The Court of Appeal found that there was nothing in the record to suggest that “the issue 

of paramountcy was invoked” when the Initial Order was granted, or that the Court was alerted 

to the issue that the “PBA deemed trust would have to be overridden in order for Indalex to 

proceed with its DIP financing efforts while under CCAA protection.”  The Court therefore 

found that no “finding of paramountcy” was made with respect to the PBA deemed trust in 

particular, and that the super�priority charge therefore did not override the PBA deemed trust. 64   

68. It is submitted that the Court of Appeal’s approach to interpretation of the Initial Order 

and to the doctrine of paramountcy is fundamentally flawed, for the reasons that follow. 

a) Paramountcy is a doctrine to resolve legislative conflict, not a limit on section 11 

69. The paramountcy doctrine deals with conflict in the exercise of legislative power where 

there is overlapping provincial and federal legislation.65  Under the doctrine, if there is an 

                                                      
62 Endorsement of Morawetz J. dated April 17, 2009, at para. 9: JAR, Vol. I, Tab 12, pp. 153�154.  See paras. 81 to 84 below. 
63 Court of Appeal Reasons at para. 176: JAR, Vol. I, Tab 7, pp. 81�82. 
64 Court of Appeal Reasons at para. 177�179: JAR, Vol. I, Tab 7, pp. 82�83. 
65 Quebec (A.G.) v. Cdn. Owners and Pilots Assn., [2010] 2 S.C.R. 536, 2010 SCC 39: Book of Authorities, Tab 15, at para. 53. 
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operational conflict between a provincial and federal statute, the federal statute will prevail and 

the provincial law will be rendered inoperative to the extent of the inconsistency.66  Paramountcy 

is not an evidentiary doctrine nor one that requires an “invocation” or “finding” of paramountcy 

every time a CCAA order is made, particularly based on a “law�by�law” or “trust�by�trust” 

analysis of paramountcy at the time of an Initial Order, as the Court of Appeal appears to require. 

70. Section 11 of the CCAA gives a supervising judge very broad powers to make orders in 

the interests of furthering the remedial purpose of the CCAA.  As this Court has described it, 

“when an order is sought that does realistically advance the CCAA’s purposes, the ability to 

make it is within the discretion of a CCAA court.”67  The ability to grant a super�priority charge 

has been recognized by this Court – and by Parliament – as advancing those purposes and thus 

being within the Court’s power.68 

71. An order made under s. 11 of the CCAA may affect the operation of provincial laws.69  

Importantly, however, s. 11 of the CCAA does not limit the CCAA Court’s power to grant orders 

to specific situations in which it determines that there is direct conflict between the provincial 

law and the goals of the CCAA.  Rather, the only limit on s. 11 is that orders must realistically 

advance the CCAA’s purposes.  If, as a result, provincial laws are affected, paramountcy 

recognizes that this does not render either the order or s. 11 constitutionally invalid. 

72. In other words, the doctrine of paramountcy provides that if an order is made under s. 11 

that promotes the goals of the CCAA, it may affect the operation of provincial laws.  It does not, 

however, require that before an order under s. 11 is made, paramountcy must be “invoked” and a 

separate determination made as to whether each provincial law that might be affected would 

necessarily frustrate the purpose of the order or the CCAA.  With respect, the approach of the 

Court of Appeal looks at the doctrine of paramountcy through the wrong end of the telescope. 

73. It would in any event be wholly impractical if not impossible for a CCAA judge to 

undertake the statute�by�statute and trust�by�trust analysis proposed by the Court of Appeal, 

since at the outset of a CCAA proceeding the debtor will rarely have complete knowledge of all 

                                                      
66 Canadian Western Bank v. Alberta, [2007] 2 S.C.R. 3, 2007 SCC 22: Book of Authorities, Tab 5, at paras. 32, 69; Peter W. 
Hogg, Constitutional Law of Canada (5th ed. Supp), at p. 16�2 to 16�3: Book of Authorities, Tab 22. 
67 Century Services, supra note 50, at para. 71: Book of Authorities, Tab 6. 
68 Century Services, supra note 50, at para. 62: Book of Authorities, Tab 6; CCAA (current version), s. 11.2, Tab C hereto. 
69 Reference re: Companies’ Creditors Arrangement Act, [1934] S.C.R. 659, at p. 661: Book of Authorities, Tab 16; Metcalfe & 

Mansfield Alternative Inv. II Corp. (Re), (2008) 92 O.R. (3d) 513 (C.A.), at paras. 102�104: Book of Authorities, Tab 13. 
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potential claims against it and thus all provincial statutes that may be affected.  It would also 

undermine a fundamental purpose of the CCAA: to address an arrangement of all of a debtor’s 

obligations – including provincial statutory deemed trusts – in a single proceeding.70   

74. The impossibility of requiring a specific assessment of each statutory charge that might 

be affected by a super�priority DIP loan is compounded in the current case, since it was not until 

the Court of Appeal’s own subsequent decision that s. 57(4) of the PBA was even considered to 

create a statutory deemed trust over wind�up deficiencies.71  As set out further below, Morawetz 

J. made the factual finding that the DIP Loan and associated priority over all deemed and 

statutory trusts were necessary.  He undertook the requisite analysis on a global basis and was 

not required by either the CCAA or the doctrine of paramountcy to undertake a separate analysis 

with respect to each piece of provincial legislation that might potentially be affected by his order. 

b) Paramountcy limits the operation of provincial deemed trusts, not CCAA Orders 

75. The Court of Appeal’s conclusion that the doctrine of paramountcy requires provincial 

deemed trusts to remain in force unless their operation would directly interfere with a CCAA 

restructuring also looks at paramountcy backwards for another reason. 

76. This Court has long established that provincial legislatures cannot through legislative 

provisions such as the creation of deemed statutory trusts affect the scheme of priorities set out in 

the BIA.  This Court reaffirmed this as a general principle in Husky Oil, on the basis of the 

earlier “quartet” of cases including Henfrey Samson Belair and Deloitte Haskins & Sells Ltd..72 

77. The same approach found in Husky Oil is applicable to the CCAA, given that the 

underlying rationale – that bankruptcy and insolvency is a federal area of competence whose 

priorities cannot be altered by provincial legislation – applies equally to the BIA and the CCAA.  

The Ontario Court of Appeal noted as much in Ivaco, in language adopted with approval by this  

Court in Century Services: 

                                                      
70 Century Services Inc., supra note 50, at paras. 22, 47: Book of Authorities, Tab 6. 
71 This fact also underscores the absurdity of the Court of Appeal’s repeated reliance on Mr. Stubbs’ statement that Indalex 
intended to comply with all “regulatory deemed trust requirements” as including the pension plan wind�up deficiencies (paras. 
178, 189, 199).  At the time this statement was made, the Usarco and Ivaco cases indicated that such wind�up deficiencies were 
not the subject of deemed trusts.  Yet the Court of Appeal, having subsequently determined them to be the subject of deemed 
trusts, retroactively imputed that understanding to Mr. Stubbs’ statement at the outset of the CCAA proceedings, a finding 
directly at odds with the Initial Order’s indication that special payments to the pension plans were not to be made: Initial Order, 
April 3, 2009, at para. 11(a): JAR, Vol. I, Tab 10, p. 115. 
72 Husky Oil Operations Ltd. v. Canada (Min. National Revenue), [1995] 3 S.C.R. 453 at paras. 32�39: Book of Authorities, Tab 
9; British Columbia v. Henfrey Samson Belair Ltd., [1989] 2 S.C.R. 24 at paras. 14�16: Book of Authorities, Tab 3; Deloitte 

Haskins & Sells Ltd. v. Alberta (Workers’ Compensation Board), [1985] 1 S.C.R. 785 at p. 806: Book of Authorities, Tab 8. 
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The Superintendent’s submission that the motions judge was required to order 
payment of the outstanding contributions rests on the proposition that a gap exists 
between the CCAA and the BIA in which the provincial deemed trusts can be 
executed. This proposition runs contrary to the federal bankruptcy and insolvency 
regime and to the principle that the province cannot re�order priorities in bankruptcy. 
The federal insolvency regime includes the CCAA and the BIA. The two statutes 
are related. … 

For the Superintendent’s position to be correct, there would have to be a gap 
between the end of the CCAA period and bankruptcy proceedings, in which the 
pension beneficiaries’ rights under the deemed trusts crystallize before the rights of 
all other creditors, including their right to bring a bankruptcy petition. That position 
is illogical. All rights must crystallize simultaneously at the end of the CCAA 
period. There is simply no gap in the federal insolvency regime in which the 
provincial deemed trusts alone can operate. That is obviously so on the facts in this 
case because the Bank of Nova Scotia had already commenced a petition for 
bankruptcy, which was stayed by the initial order under the CCAA. Once the 
motions judge lifted the stay, the petition was revived. In my view, however, the 
situation would be the same even if no bankruptcy petition was pending. 

Where a creditor seeks to petition a debtor company into bankruptcy at the end of 
CCAA proceedings, any claim under a provincial deemed trust must be dealt with 
in bankruptcy proceedings. The CCAA and the BIA create a complementary and 
interrelated scheme for dealing with the property of insolvent companies, a scheme 
that occupies the field and ousts the application of provincial legislation. Were it 
otherwise, creditors might be tempted to forgo efforts to restructure a debtor 
company and instead put the company immediately into bankruptcy. That would 
not be a desirable result.73 [emphasis added]   

78. The concern voiced by the Court of Appeal in Ivaco regarding the importance of 

maintaining common priorities in CCAA and BIA proceedings is reinforced by this Court’s 

observation in Century Services that priorities are a point of “convergence” between the two 

statutes, and that a harmonized approach to the two statutes is appropriate.74  This conclusion is 

consistent with the integrated approach to claims found in the CCAA and the BIA: Parliament 

has stipulated that the value of unsecured and secured claims in the CCAA are to be determined 

as the amount “proof of which might be made under the Bankruptcy and Insolvency Act”.75 

                                                      
73 Ivaco, supra note 29, at paras. 38, 61�67: Book of Authorities, Tab 12; Century Services, supra note 50, at para. 78: Book of 
Authorities, Tab 6.  See also Metcalfe & Mansfield, supra note 69, at paras 102�104: Book of Authorities, Tab 13; Nortel 

Networks Corp., Re [Union and Employee Benefit Appeal], (2009) 59 C.B.R. (5th) 23 (Ont.C.A.), at paras 38, 44 and 47: Book of 
Authorities, Tab 14; Skeena Cellulose Inc., Re, (2003) 43 C.B.R. (4th) 187 (B.C.C.A.), at paras 42 and 50 (B.C.C.A.): Book of 
Authorities, Tab 17; AbitibiBowater inc. (Arrangement relative à), 2010 QCCS 1261, at para. 270, lv. to app. ref'd., 2010 QCCA 
965, lv. to app. granted [2010] S.C.C.A. No. 269 (currently under reserve before this Court): Book of Authorities, Tab 1. 
74 Century Services, supra note 50, at paras. 23�24, 45: Book of Authorities, Tab 6.   
75 CCAA (version in force prior to September 18, 2009), s. 12, Tab B hereto 
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79. This Court also noted in Century Services that “[t]he CCAA and BIA are in harmony, 

preserving deemed trusts and asserting Crown priority only in respect of source deductions.”   

While this statement was made in the context of the statutory provisions governing deemed trusts 

in favour of the Crown, it would be a matter of “strange asymmetry” if the same harmony 

between the statutes did not also apply with respect to deemed trusts in favour of third parties.76  

Yet this is precisely the result dictated by the Court of Appeal in this case. 

80. The principle that provincial legislation cannot alter bankruptcy and insolvency priorities 

is one of general application that is well established in this Court’s jurisprudence, and not one 

that only applies when it is “invoked” or when it is established that the specific provincial 

priority would frustrate the purpose of federal bankruptcy and insolvency legislation.  It is based 

on the proposition that provincial legislatures cannot legislate in the area of bankruptcy and 

insolvency.  It is submitted that the Court of Appeal was therefore wrong to use paramountcy to 

ignore the priorities in the Initial Order and hold that the order could not affect any provincial 

legislation not specifically addressed by Morawetz J. at the outset of the CCAA proceeding.77 

c) Morawetz J. found that the Initial Order was necessary 

81. Gillese J.A. found that the documents before Morawetz J. did not show that “the PBA 

deemed trust would have to be overridden in order for Indalex to proceed with its DIP financing 

efforts”.  This finding is directly at odds with both the evidence and the conclusions of Morawetz 

J. in granting the Initial Order.  Morawetz J., having reviewed evidence that there was “little 

interest in the marketplace as a result of the credit crisis” to provide DIP financing, found that the 

Initial Order was necessary to effect the purpose of the CCAA, stating that “there is no other 

alternative available to the Applicants for a going concern solution”, and that the balancing of the 

prejudice weighed in favour of the approval of the prioritized DIP Financing.78 

82. Thus, even if Morawetz J. was required to address the issue of paramountcy prior to 

issuing a CCAA order that could affect provincial legislation, which he was not, he effectively 

                                                      
76 Century Services, supra note 50, at paras. 45�47: Book of Authorities, Tab 6.   
77 That the Court of Appeal was using the doctrine of paramountcy to interpret the wrong provision is seen in this Court’s 
decision in Deloitte Haskins.  There, Wilson J. interpreted the provincial legislation as not applying in case of bankruptcy in 
order to avoid having to apply paramountcy; Chouinard J. felt that the provision could not be so interpreted, so applied 
paramountcy to render the provincial provision inoperative: Deloitte Haskins, supra note 72, at pp. 788�789, 806: Book of 
Authorities, Tab 8; Husky Oil, supra note 72, at para. 16: Book of Authorities, Tab 9. 
78 Affidavit of Patrick Lawlor, April 8, 2009 at paras. 27�28: JAR, Vol. II, Tab 24, p. 50; Endorsement of Morawetz J., April 17, 
2009 at paras. 6�9: JAR, Vol. I, Tab 12, pp. 152�154. 
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did precisely that by reaching the conclusion that the goals of the CCAA would not be met if 

provincial statutory deemed trusts were permitted to keep priority over the DIP Loan. 

83. The Court of Appeal’s finding that “There is nothing in the record to suggest that giving 

the deemed trust priority would have frustrated Indalex’s efforts to sell itself as a going�concern 

business”79 is also directly contrary to Morawetz J.’s factual findings: he expressly found that a 

going concern solution would have been frustrated if the DIP Loan was not approved and the 

super�priority not given.  There was no factual or legal basis for the Court of Appeal to overturn 

Morawetz J.’s conclusion on this issue, particularly when his Initial Order was not under appeal. 

In particular, there was no factual or conceptual basis for the Court of Appeal to conclude that 

the DIP Lender would have been willing to provide the DIP Loan – the only way in which a 

going�concern sale could be achieved – while ranking in priority behind an as�yet�undetermined 

claim for wind�up deficiencies.  Morawetz J. recently described such a scenario as “neither 

reasonable nor realistic” in Timminco.  The Court of Appeal’s reliance on the fact that Indalex 

was in fact able to be sold as a going concern is the essence of circular reasoning: it was the very 

super�priority DIP Loan that the Court claimed was unnecessary that allowed that sale to occur. 

84. Having concluded that the Initial Order was necessary, including provisions giving the 

DIP Lender priority over deemed and statutory trusts, there was no obligation for Morawetz J. to 

say “I invoke paramountcy” when the constitutional power of a CCAA judge to affect claims 

arising under provincial laws was already well established. 

d) There was no reason for Morawetz J. to make a finding regarding paramountcy 

85. Morawetz J. was not called upon to make a finding regarding paramountcy.  No party, 

including notably the Respondents, had argued that Morawetz J. was prevented from making the 

Initial Order on constitutional grounds, either when the order was first made or when it was 

extended.  Since no party argued before Morawetz J. that a provincial statutory provision had to 

apply, or that there was an unresolved conflict between provincial and federal legislation, there 

was no basis for Morawetz J. to decide an issue that was not before him. 

86. The Respondents’ (and the Court of Appeal’s) reliance on the fact that Morawetz J. did 

not “invoke” paramountcy was raised by the Respondents for the first time before the Court of 

                                                      
79 Court of Appeal Reasons at para. 180: JAR, Vol. I, Tab 7, p. 83. 
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Appeal.  Curiously, the Court of Appeal permitted this argument to be raised for the first time 

before it, while the responding argument – that it is an improper collateral attack on Morawetz 

J.’s Initial Order – was precluded since it was raised for the first time in the Court of Appeal.80 

e) A finding of breach of fiduciary duty does not justify ignoring the Initial Order 

87. In addition to finding that the deemed trust in respect of the Salaried Plan ought to take 

priority over repayment of the DIP Loan, the Court of Appeal held that wind�up deficiencies for 

both Plans should take priority on the basis of its finding that Indalex breached fiduciary duties 

as administrator of the Plans.81 While this finding of breach was itself unsupportable, as set out 

further below, even if there had been a finding of breach of fiduciary duty, there was no legal or 

factual basis for such a claim to be given priority ahead of the DIP Loan. 

88. The Initial Order granted priority to the DIP Loan over all trusts, “statutory or otherwise”.  

The submissions above therefore apply equally to any constructive trust.   

89. In any event, a constructive trust is an equitable remedy, and there was no equitable basis 

to give priority to the claim for wind�up deficiencies.  As of the date of CCAA filing, the 

Respondents’ claim for wind�up deficiencies in the Plan was simply an unsecured claim against 

the assets of Indalex.82  Without DIP financing, Indalex would have been liquidated, and the 

amounts available for payment of all claims would have been significantly lower.83 

90. The actions that the Court of Appeal found to be breaches of fiduciary duty were steps 

taken during the CCAA proceeding, notably negotiation of the DIP financing and negotiation of 

the sale of Indalex as a going concern.  However, these steps had no impact on the priority of 

creditors and thus could have no adverse impact on the Respondents’ ability to recover in respect 

of the claim for wind�up deficiencies.  If anything, obtaining DIP financing and conducting a 

going concern sale maximized the potential for all creditors to receive some payment on claims.   

91. Thus the effect of the Court of Appeal’s decision was not to put the Plan beneficiaries in 

the position they would have been had there been no breach of fiduciary duty.84  It was to put 

them in a markedly better position by taking proceeds of the sale of Indalex as a going concern  

                                                      
80 Court of Appeal Reasons at para. 149: JAR, Vol. I, Tab 7, p. 72. 
81 Court of Appeal Reasons at para. 197: JAR, Vol. I, Tab 7, p. 91. 
82 For the reasons above, even if the PBA creates a deemed trust over these amounts, such deemed trust would not extend to an 
insolvency situation.  In any case, the Court of Appeal found that the breach of fiduciary duty existed even absent a deemed trust. 
83 Timminco, supra note 47, at para. 59: Book of Authorities, Tab 18.  See para. 47 above. 
84 Hodgkinson v. Simms, [1994] 3 S.C.R. 377, at p. 440: Book of Authorities, Tab 10. 
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that were made possible solely by virtue of the injection of DIP financing, and using them to 

repay what would otherwise have been a simple unsecured claim.   

92. The Court of Appeal justified granting priority to the wind�up deficiencies on the basis 

that the DIP Lenders had been paid in full (as a result of the guarantee), and that the “fight” was 

therefore between the Plan beneficiaries and Sun Indalex as secured creditor of Indalex US.  The 

Court of Appeal felt that this changed the “equities”, but in doing so ignored the fact that the US 

Debtors were fully subrogated to the rights of the DIP Lenders and stepped into their shoes 

pursuant to the terms of the Court’s Approval and Vesting Order.85   

93. The Court also appears to have conflated Sun Indalex Finance, LLC (“Sun Indalex”) with 

Indalex, the US Indalex companies, or both, in its assertion that permitting Sun Indalex to 

recover would permit the party who breached its fiduciary obligations to benefit from the 

breaches.  Yet no adverse findings at all were made with respect to the conduct of Sun Indalex, 

nor could there have been.  What the Court of Appeal’s decision did was take funds out of the 

US bankruptcy and the creditors of Indalex US in favour of Canadian unsecured creditors, 

overriding orders that had been granted as part of the cross�border insolvency, and on the 

strength of which the US Bankruptcy Court issued its own approval orders. 

4) The Court of Appeal’s Approach has Adverse Consequences 

94. In addition to being based on an incorrect approach to paramountcy, the Court of 

Appeal’s retroactive reordering of priorities has the effect of undermining the purpose of the 

CCAA, creating an undesirable asymmetry between the CCAA and the BIA, and encouraging 

collateral attacks on binding Court orders, even after new funds have been advanced in reliance 

on them, reducing the ability of stakeholders to rely on CCAA orders and insolvent companies’ 

ability to obtain critical DIP financing.  

a) The Court of Appeal’s Approach Undermines the Purpose of the CCAA 

95. The DIP Lenders advanced credit, and the US Debtors provided a guarantee approved by 

the US Bankruptcy Court, in reliance on the priority granted to them by the CCAA judge in the 

Initial Order.  The Court of Appeal’s decision to retroactively strip the DIP Lenders of that 

priority is corrosive of the rule of law and calls into question the validity and enforceability of 

virtually all orders made by Canadian courts in restructuring matters. 
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96. If a DIP lender cannot rely on the super�priority granted by a CCAA supervising court, 

there will be a strong disincentive to any lender to provide financing for a company that is in 

CCAA protection.  This will decrease the credit available to restructuring companies and 

materially increase the costs for such financing altogether.  It also weakens the tools available to 

a CCAA supervising judge to encourage an efficient and effective financial restructuring.  The 

result will be more liquidations of businesses that could have been saved and the frustration of 

the very purpose of Parliament in enacting the CCAA. 

97. The Court of Appeal’s decision also frustrates the intent of the recent amendments to the 

CCAA designed to foster the availability of DIP lending in insolvency proceedings.  As 

discussed above, while orders granting super�priority to DIP lenders were previously granted 

under the Court’s general powers under the CCAA, s. 11.2 of the CCAA now expressly 

contemplates a financing lender being granted super�priority over “any secured creditor of the 

company” (a term that expressly includes trust claims).86  As the clause�by�clause analysis 

prepared by Industry Canada in respect of the amendments noted, “The most important element 

[of interim financing] is the obtaining of a priority charge by the interim lender in respect of the 

amount lent, thereby decreasing the lender’s risk and increasing the likelihood that a willing 

lender can be found.”87 [emphasis added].  Participants in a complex restructuring need to be 

able to place full faith and credit in orders issued by Canadian courts and not fear that their 

interests will be retroactively revoked. 

98. If a super�priority charge granted to a DIP Lender can be interfered with simply by the 

subsequent creation of a constructive trust granting higher priority to an unsecured claimant (or 

even a secured or trust claimant), the predictability and reliability that is the very object of such 

orders is entirely lost. 

b) The Court of Appeal’s Approach Creates Asymmetry Between the BIA and CCAA  

99. The Court of Appeal judgment appears to accept that the PBA deemed trusts would not 

survive in the event of a bankruptcy of Indalex due to the priorities set out in the BIA, and was 

                                                                                                                                                                           
85 Approval and Vesting Order, dated July 20, 2009, at para. 14: JAR, Vol. I, Tab 16, pp. 171�172. 
86 CCAA, s. 11.2 (current version), Tab C hereto; Legislative Summary for Bill C%12: Book of Authorities, Tab 25; House of 
Commons Debates, Vol. 140, No. 128 (1st Session, 38th Parliament), September 29, 2005, at pp. 8199�8202: Book of 
Authorities, Tab 23. 
87 Industry Canada, Corporate and Insolvency Law Policy Directorate, Briefing Book (Clause�by�clause analysis), Bill C�55: An 

Act to establish the Wage Earner Protection Program Act, to amend the Bankruptcy and Insolvency Act and the Companies’ 

Creditors Arrangement Act and to make consequential amendments to other Acts: Book of Authorities, Tab 24. 
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harshly critical of the suggestion that Indalex might voluntarily assign itself into bankruptcy to 

take advantage of those priorities.88 

100. Of course, a creditor could seek a bankruptcy order and effect the same result.  The result 

of the Court of Appeal judgment is that the priority rules in the CCAA in respect of provincial 

deemed trusts become different than those under the BIA.  This can be expected to limit the 

ability of companies to use the restructuring provisions of the CCAA and is contrary to both 

legislative intent and this Court’s decision in Century Services, which both strongly favour a 

unified scheme of priorities between the CCAA and BIA.   

101. The Court of Appeal judgment appears to have assumed the opposite – that the scheme of 

distribution in a going�concern CCAA liquidation is and ought to be radically different than the 

priorities in the BIA.  Such a conclusion is unsupportable in light of Century Services and the 

goal of insolvency practice generally. 

102. The Court of Appeal purported to distinguish Century Services on the ground that this 

Court intended for the BIA scheme of distribution to apply only to a “failed” CCAA (i.e., one 

where the liquidation would proceed under the BIA) but not a “successful” one such as Indalex.  

The Court defined Indalex as a “successful” CCAA proceeding even though it involved a sale of 

the business rather than a restructuring with a plan of arrangement, and even though there was 

insufficient recovery from the sale to pay the secured creditors in full, let alone any amount for 

unsecured creditors.89 The Indalex proceeding was a liquidation, albeit on a going�concern basis.  

The impact of the Court of Appeal’s decision is that since this liquidation was effected within a 

CCAA proceeding rather than a BIA proceeding, it is to be described as a “successful” CCAA with 

a radically different set of priorities.  On this approach, there will be no incentive for a secured 

creditor to allow a debtor with a defined pension plan (or any other creditors with a potential trust 

claim) to pursue a going�concern sale through the CCAA rather than through the BIA. 

103. This asymmetrical approach is also contrary to the underlying purpose of the CCAA.  As 

Morawetz J. noted recently in Timminco, the CCAA’s purpose – of facilitating the making of 

compromises between an insolvent debtor and its creditors for the purpose of allowing the 

business to continue – continues to exist regardless of whether the company is actually 

                                                      
88 Court of Appeal Reasons at para. 183: JAR, Vol. I, Tab 7, p. 90. 
89 Court of Appeal Reasons at para. 188: JAR, Vol. I, Tab 7, pp. 86�87. 
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restructuring or is continuing operations during a sales process.  The fact that a company under 

CCAA protection has not provided a plan for restructuring does not change the analysis.90 

104. It would not be just or convenient for a court to permit a company to remain under 

CCAA protection where this would disadvantage some creditors over others compared to the 

treatment they would receive under the BIA regime.  This could only result in a rejection of 

CCAA proceedings by secured creditors whose interests would be better protected under the 

BIA, and a corresponding decline in restructurings under the CCAA and again a frustration of 

the remedial purpose underlying the CCAA. 

c) The Court of Appeal’s Approach Encourages Collateral Attacks 

105. Although the Initial Order was never appealed, the motions of the Retirees and the USW 

sought to collaterally attack an important term of that Order: the super�priority given to the DIP 

Lenders.  The Court of Appeal set out a series of grounds for not applying the collateral attack 

rule in the circumstances of this case.  However, none of these grounds justify ignoring the 

collateral attack rule and the Court of Appeal’s judgment effectively concludes that the rule 

against collateral attack should not apply in CCAA proceedings.  

106. The Court’s claim that the Retirees and USW were merely making use of the “comeback 

clause” in the Initial Order “to ask that the super�priority charge be varied or amended”91 is 

belied by the comeback clause itself, which carves out an exception in respect of advances made 

pursuant to the DIP Loan, as set out in paragraph 18 above.92 Further, the motions brought by the 

Retirees and USW did not, in fact, seek to vary or amend the Initial Order and thereby stop any 

further advances. They sought other relief after all advances under the DIP Loan had been made.  

The Retirees and USW could not and did not rely on the comeback clause for the motions. 

107. The Court of Appeal’s conclusion that there was no determination of the Retirees’ rights 

at the June 12, 2009 motion to increase the borrowing limit under the DIP Loan is contradicted 

by the endorsement of Morawetz J. on the motion.93  Counsel for the Retirees attended at the 

hearing.  The Retirees did not oppose the motion and, while initially seeking to reserve their 

rights (a position rejected as unworkable by Morawetz J.), ultimately withdrew the request for a 

                                                      
90 Timminco, supra note 47, at paras. 48�50: Book of Authorities, Tab 18. 
91 Court of Appeal Reasons at para. 156: JAR, Vol. I, Tab 7, p. 74. 
92 Amended and Restated Initial Order, April 8, 2009 at para. 56: JAR, Vol. I, Tab 11, p. 149. 
93 Court of Appeal Reasons at paras. 56, 159�160 and footnote 15: JAR, Vol. I, Tab 7, pp. 43, 75�76. 
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reservation, as reproduced in paragraph 22 above.94  Neither the Retirees nor USW challenged 

nor sought to appeal the Order approving the increase in the borrowing limit.  If the Court of 

Appeal’s decision were to stand, however, all future super�priority orders – even if unappealed – 

would be subject to the undesirable uncertainty described by Morawetz J. 

108. It is notable that the Court of Appeal did not rely on any authority in the insolvency area 

for the proposition that the collateral attack rule does not apply or should be relaxed in this case.  

The doctrine can be and has been properly applied in CCAA proceedings to confirm that the 

terms of an unappealed initial order cannot be attacked through a later motion.  In Collins & 

Aikman, Mr. Justice Spence dismissed a motion brought by the Superintendent seeking to require 

the debtor to use DIP financing funds to make special payments into its pension plans, contrary 

to the provisions of the order approving the financing.  Spence J. noted that neither the initial 

order nor the associated order approving DIP financing had been appealed or challenged, and 

found the motions to be an impermissible collateral attack on those orders.95 

109. The Court did not refer to Collins & Aikman (or Ivaco or any of the other numerous cases 

in which the collateral attack doctrine has been applied in CCAA proceedings), instead relying 

on criminal law authorities standing for the proposition that “if a collateral attack can be taken 

without harm to the interests of the rule of law and the administration of justice, the rule should 

be relaxed.”  The Court went on to state that “[a] strict application of the rule would preclude the 

appellants from having the opportunity to meaningfully challenge the super�priority charge in the 

Initial Order.”96  However, the Retirees and the USW did have several opportunities to 

meaningfully challenge the super�priority charge: either on the motion seeking the charge in the 

first place, on the motion extending the financing, or on appeal or motion to vary either of those 

orders.  They took none of these opportunities, no doubt preferring to have the advantage to the 

restructuring that the full advance of the DIP Loan would provide.  

110. The Court of Appeal’s “relaxed” approach to collateral attack runs contrary to the clearly 

expressed desire of Parliament that orders in CCAA proceedings be binding and reliable, and not 

be subject to later reversal after parties have acted based on them.  The CCAA has very stringent 

rules regarding rights of appeal, requiring leave to appeal and providing for tight time frames.97 

                                                      
94 Endorsement of the Honourable Mr. Justice Morawetz, June 15, 2009 at paras. 4�10: JAR, Vol. I, Tab 14, p. 161. 
95 Re Collins & Aikman Automotive Inc. (2007), 37 C.B.R. (5th) 282 (Ont.S.C.J.), at paras. 93�100: Book of Authorities, Tab 7. 
96 Court of Appeal Reasons at paras. 163�165, 167: JAR, Vol. I, Tab 7, pp. 76�79. 
97 CCAA, s. 14, Tab B hereto. 
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If these appeal provisions could be circumvented simply by asking for relief contrary to prior 

orders on a subsequent motion, Parliament’s intent would be subverted. 

111. Nor is the Court of Appeal’s conclusion that the collateral attack argument was not raised 

below a fair one.  The Collins & Aikman case discussed above was cited by Indalex before 

Campbell J.  While the phrase “collateral attack” was not used in Indalex’s factum, the issue was 

raised, Indalex expressly submitting to Campbell J. that “The court had, and exercised, authority 

to order that the DIP Lenders Charge take priority over deemed trusts. The DIP Lenders have 

relied upon these provisions in the court’s order and no steps have been taken to amend or vary 

those provisions” [emphasis added].98  Campbell J. did not need to address the question, given 

his findings regarding the deemed trusts.  However, the fact that the Initial Order was and ought 

to remain in force since it had not been appealed or varied was squarely before him.  The 

unfairness of precluding Indalex from arguing collateral attack on the basis that it was not raised 

before Campbell J. is compounded by the fact that the argument responds in part to the 

Respondents’ position that the priority in the Initial Order can be avoided on the basis of a claim 

for breach of fiduciary obligations, an argument raised for the first time in the Court of Appeal. 

112. If the DIP Lenders cannot rely on the strict, or any, application of the collateral attack 

rule in the circumstances of this case, where the unappealed Initial Order expressly states that the 

DIP Lenders are entitled to rely on the Initial Order for all advances up to the time that the Initial 

Order is varied or amended, then one may question whether any DIP lender, or frankly any other 

party in a CCAA proceeding, can rely on any court�ordered charge.  The “relaxation” of the 

collateral attack rule in this case is destructive of the interests of justice and the rule of law. 

5) Conclusion 

113. The super�priority given to a DIP Lender in an unchallenged order under the CCAA 

should not be retroactively interfered with by a Court hearing a subsequent motion for 

declaratory relief.  Regardless of whether the deemed trust under s. 57(4) of the PBA includes 

wind�up deficiencies, or any finding of breach of fiduciary duty arising during the course of a 

CCAA proceeding, the priority granted by Morawetz J. ought to stand and the DIP Lenders (or, 

in this case, their guarantors) ought to be repaid as the Superior Court ordered they would when 

the funds were advanced. 

                                                      
98 Factum of the Applicants dated August 24, 2009, para. 27: JAR, Vol. III, Tab 40, at  p. 105. 
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B. Wind�up Deficiencies are Not Subject to a Deemed Trust 

114. The Court of Appeal found that when a pension plan is wound up, s. 57(4) of the PBA 

creates a deemed trust over not only current service contributions and special payments that have 

accrued and remain unpaid, but also any wind�up deficiency that may be determined to exist in 

the future.  This conclusion is contrary to both the PBA and prior authority interpreting the 

provision, and would have adverse impacts on lending in Canada. 

1) The Provisions of the Pension Benefits Act Do Not Support a Deemed Trust 

115. The relevant provisions of the PBA, particularly ss. 57, 58 and 75, must be interpreted in 

their entire context and in their grammatical and ordinary sense harmoniously with the scheme 

and object of the PBA and the intention of the legislature.99  On this approach to interpretation, it 

is clear that the wind�up deficiency set out in section 75(1)(b) cannot have been intended to be 

the subject of a deemed trust since it is not an “employer contribution accrued to the date of the 

wind up”, and is indeed unascertainable at that time. 

116. Section 75(1)(b) of the PBA sets out a formula for calculation of any deficiency, and 

creates a continuing obligation on the employer to pay what may ultimately be required to satisfy 

the wind�up deficit.100  The regulations under the PBA provide that the wind�up deficiency may 

be paid in annual payments over the course of up to five years, with annual reports being filed 

during this period to reflect the fact that the estimated deficiency will change over time.101  The 

actual amount, and even the existence, of a wind�up deficiency is not and cannot be determined 

until well after the date of wind�up.102  The amount to be paid under s. 75(1)(b) is therefore 

unascertainable until the final payment is made and plan assets are distributed. 

117.   The case of Indalex is a case in point: the wind�up deficiency as of the December 31, 

2006 effective date of the wind�up of the Salaried Plan was estimated at $1,655,200.  However, 

notwithstanding that Indalex made payments totalling $1,584,326 in payments in 2007 and 2008, 

the wind�up deficiency calculated as at December 31, 2008 was $1,795,600.103 

                                                      
99 Bell ExpressVu Limited Partnership v. Rex, 2002 SCC 42, [2002] 2 S.C.R. 559, at para. 26: Book of Authorities, Tab 2. 
100 PBA, s.75(1)(b), Tab D hereto. 
101 Pension Benefits Act Regulations, RSO 1990, Regulation 909, ss. 31, 32, Tab E hereto.  
102 Morneau Sobeco themselves note that “It may take two years or more for the Plan administrator to complete the wind up 
process and fully settle the pension benefits under the Plan.  The Plan’s financial position can change significantly from now to 
the date when the benefits are fully settled.”: Letter from Morneau Sobeco to A. Hatnay: JAR, Vol. II, Tab 31, p. 186. 
103 Court of Appeal Reasons at para. 32: JAR, Vol. I, Tab 7, p. 39; Kavanaugh Affidavit at paras. 5�11: JAR, Vol. II, Tab 34, pp. 
197�198.  Indalex made a further wind�up payment in the amount of $601,000 in April 2009. 
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118. Given this, prior decisions in Ontario had concluded that the deemed trust in s. 57(4) did 

not apply to the unknown quantity that was the wind�up liability.  In Usarco, Farley J. reasoned: 

It is also evident that such special payments in a going concern situation may 
fluctuate depending on the investment results of the pension fund and the 
employer’s ongoing contributions together with the estimated demands on the fund 
by the beneficiaries. As of the date of crystallization being the wind�up date, the 
situation in the pension plan may be (significantly) different from that set forth in 
the last triennial report. At that time (or rather as of that time) it will be know[n] 
what are the assets in the fund and the liabilities to be set against such funds by 
those beneficiaries who are then established as being legally entitled to claim. 

It therefore appears to me that the deemed trust provisions of s. 58(3) and (4) only 
refer to the regular contributions together with those special contributions which 
were to have been made but were not. … This is contrasted with the obligation of 
Usarco to fully fund its pension obligations as of the wind�up date pursuant to s. 
76(1). [emphasis added] 104 

119. This conclusion was referred to with approval in the Ontario Court of Appeal’s later 

decision in Ivaco, although the Court found that it did not need to decide the point.105 

120. The Court of Appeal purported to distinguish these decisions on grounds that “the 

prospect of bankruptcy was firmly before the court” in those cases.  In addition to being 

irrelevant to the legal question of the interpretation of s. 57(4), the Court’s observation on this 

point is simply incorrect – as the Court of Appeal noted in Ivaco, the bankruptcy petition in 

Usarco was not proceeding since the principal of the petitioning creditor had died, and “it was 

unclear whether bankruptcy proceedings would ever take place.”106  Notably, in Ivaco, the 

“prospect of bankruptcy” was raised by secured creditors who sought a bankruptcy order in 

response to the assertion of a deemed trust over pension deficiencies.  The timing and context of 

the prospect of bankruptcy arising was thus strikingly similar to that in the case of Indalex. 

121. Campbell J. considered Usarco, which two commentators on pension law and the Court 

of Appeal in Ivaco had recognized as determining that s. 57(4) did not apply to wind�up 

liabilities, and the Legislature’s use of the word “accrued”, a term that connotes the ability to 

calculate a precise amount of money.107  In the case of a wind�up deficiency, the amount of 

money, if any, that will ultimately have to be paid cannot be calculated precisely.  It cannot be 

said to have “accrued” up to the effective date of the wind�up, or even on that date. 

                                                      
104Usarco, supra note 28, at p. 10: Book of Authorities, Tab 20. 
105 Ivaco, supra note 29, at para. 44: Book of Authorities, Tab 12. 
106 Ivaco, supra note 29, at para. 67: Book of Authorities, Tab 12. 
107 Campbell J. Reasons at paras. 36�42: JAR, Vol. I, Tab 4, p. 16�17. 
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122. This inability to define the extent of what, if anything, would be subject to a trust until 

years later belies any suggestion that the Legislature intended a deemed trust to be imposed over 

the wind�up deficiency.  The language of s. 57(4) is clear that the deemed trust arises as at the 

effective date of the wind�up.  Yet how can a trust obligation be imposed if the trustee cannot 

determine the amount of the funds in trust?  In the case of Indalex, would the amount deemed to 

be held in trust as at the date of the wind�up be $1,655,200?  Indalex paid more than that amount 

into the trust fund after the date of the wind�up prior to the CCAA proceeding.  The USW is 

asking for a deemed trust to be imposed over additional amounts that cannot possibly have 

“accrued” at the date of the wind�up, as they did not even arise until years later. 

123. To suggest that a deemed trust may be imposed retroactively in respect of amounts that 

were not due as of the effective date on which it is imposed, were not ascertained or 

ascertainable as of that date, are adjusted annually after the preparation of a wind�up report, and 

may in fact never be due depending on the performance of the plan assets is inconsistent with a 

reasonable reading of the PBA and the concept of a trust, even a deemed statutory trust. 

124. Reading s. 57 in context by comparing the language used in s. 57(3) (deemed trust over 

employer contributions due and not paid) and s. 57(4) (deemed trust at wind up over employer 

contributions accrued but not yet due) with the language in s. 75(1) also makes plain that the 

language is intended to capture employer contributions that are due or that have accrued 

(described in s. 75(1)(a)) and not the additional amounts described in s. 75(1)(b): 

57. (3)  An employer who is required to 
pay contributions to a pension fund shall 
be deemed to hold in trust for the 
beneficiaries of the pension plan an 
amount of money equal to the employer 
contributions due and not paid into the 
pension fund.   

75. (1)  Where a pension plan is wound up 
in whole or in part, the employer shall pay 
into the pension fund, 

(a) an amount equal to the total of all 
payments that, under this Act, the 
regulations and the pension plan, are due 
or that have accrued and that have not 
been paid into the pension fund; and 

(4)  Where a pension plan is wound up in 
whole or in part, an employer who is 
required to pay contributions to the 
pension fund shall be deemed to hold in 
trust for the beneficiaries of the pension 
plan an amount of money equal to 
employer contributions accrued to the 
date of the wind up but not yet due under 
the plan or regulations. [emphasis added] 

(b) an amount equal to the amount by 
which, 

(i) } [the value 
(ii)  }  of specified 
(iii) }  benefits] 

exceed the value of the assets of the 
pension fund allocated as prescribed for 
payment of pension benefits accrued with 
respect to employment in Ontario. 
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125. Had the Ontario Legislature intended to assert a deemed trust over wind�up deficiencies, 

it could easily have done so, by using language in s. 57(4) equivalent to that in s. 75(1)(b).108  

Instead, it chose to only assert the trust over employer contributions accrued to the date of the 

wind�up.  It is respectfully submitted that it is not for this Court or the Court of Appeal to amend 

that choice of the Legislature. 

126. Moreover, the Legislature’s choice of making the deemed trust apply only to “employer 

contributions” that have accrued must be respected.  Employer contributions are calculated in 

accordance with detailed rules in the regulations to the PBA and are a known and precisely 

quantifiable sum at any point in time.  Section 58 of the PBA provides that employer 

contributions accrue on a daily basis, not all at once on the wind�up of the plan.109  Accordingly, 

the only interpretation of s.57(4) that gives life to all of the relevant sections of the PBA is that 

the deemed trust applies only to employer contributions calculated in accordance with the 

regulations that are already due at the time of wind�up, plus any amounts that have accrued on a 

daily basis to the date of wind�up, not the wind�up deficit itself. 

127. In any event, under the Court of Appeal’s interpretation of the deemed trust, the complete 

lack of certainty regarding the subject matter of the trust makes it clear that any trust that may be 

imposed over the wind�up deficiency is not a “true trust”, but rather a creation of the provincial 

legislature, and thus not capable of affecting priorities in an insolvency.110 

2) Imposition of a Deemed Trust Would Adversely Affect Lending 

128. Outside of the insolvency situation, a finding that wind�up deficiencies are subject to a 

deemed trust with priority over secured lending would have a serious and detrimental impact on 

the ability of companies with a defined benefit plan to obtain credit.  Any lender to such a 

company would have to account for the eventual wind up of the pension plan and a priority trust 

over the wind�up deficiency that cannot be reasonably estimated at the time of the loan, or 

indeed at any time prior to the actual wind�up. 

129. A significant source of operating capital in the Canadian market is provided in the form 

of loans secured by the liquid assets of a company (termed “asset based lending” or ABL) and 

                                                      
108 The French version of s. 75(1) underscores the difference between the amounts described in the two paragraphs, the payments 
in s. 75(1)(a) being introduced with the words “d’une part”, and those in s. 75(1)(b) with the words “d’autre part”. 
109 PBA, s. 58(1), Tab D hereto. 
110 Century Services, supra note 50, at paras. 83: Book of Authorities, Tab 6.   
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other revolving loans.  In order to ensure that the loan is adequately secured, lenders generally 

require liquid collateral valued on a liquidation basis in excess of both the loan and the amount 

of any potential liabilities payable in priority to the loan. 

130. Prior to the Court of Appeal’s decision, the list of potential priority payables was well 

understood by lenders and the amount of these payables was quantifiable.  Pension wind�up 

deficits, which can be millions and sometimes billions of dollars, however, are not quantifiable 

in advance, are incredibly volatile, and will necessarily depend on future unknowable events.  If 

those deficits, if and whenever they arise, have priority over the amount of the ABL loan owing 

to the imposition of a deemed trust, then it will be difficult for lenders to quantify reserves to 

offset priority payables.  In this event it is submitted that the amount of credit available to 

borrowers with defined benefit plans will likely be reduced and the interest rates and fees 

charged to such borrowers will likely rise due to the increased and unpredictable risk assumed by 

the lender. 

131. The retroactive creation of deemed trusts for these re�calculated wind�up deficiencies 

would also frustrate the five�year amortization of payment of the wind�up deficiency 

contemplated under ss. 31 and 32 of the regulations under the PBA.111  Even where an employer 

has paid and continues to pay all contributions to the pension plan as required by the PBA and 

regulations, whenever a funding deficiency in a defined benefit plan is identified, a lender might 

reserve the entire amount of the deficit out of any ABL or revolving credit borrowing base.  This 

would thereby immediately and significantly reduce or eliminate the borrowing base of that 

company entirely, effectively punishing the company even though they have complied fully with 

their obligations under the PBA. 

132. These additional and unpredictable risks would mean that available credit could be 

reduced and credit facilities become more costly, resulting in increased pressure to abandon 

defined benefit plans or convert them to defined contribution plans. 

                                                      
111 Pension Benefits Act Regulations, RSO 1990, Regulation 909, ss. 31, 32, Tab E hereto.  
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C. There Was No Breach of Fiduciary Duty  

133. The Court of Appeal declined to decide whether there was a deemed trust in respect of 

the Executive Plan.112  Instead, the Court decided that the estimated deficiency in the Executive 

Plan should be paid from the proceeds of the sale of Indalex in priority to the DIP Loan based on 

claimed breaches of the fiduciary obligations Indalex owed to Plan beneficiaries as administrator 

of the Plans.  As noted above, this allegation of a breach of fiduciary duty in respect of conduct 

during the CCAA proceeding was raised for the first time in the Court of Appeal, providing 

Indalex no opportunity to file evidence with respect to same. 

134. The Court of Appeal’s findings of a breach of fiduciary duty by Indalex are wholly 

unjustified: the conduct of Indalex impugned by the Court pertained to matters unrelated to 

administration of the Plans and undertaken in good faith under the supervision and with approval 

of the Court.  The Court of Appeal’s decision also conflicts with the policy decision of the 

Ontario Legislature in PBA that employers can act as administrators.  

1) The Alleged Breaches Were Not Matters Related to Administration of the Plans 

135. The breaches of fiduciary duty asserted by the Court of Appeal do not in any way relate 

to matters over which an administrator has any power or authority.  As this Court has noted, 

fiduciary obligations that are imposed on a pension plan administrator must relate to the 

functions and duties of that administrator qua administrator, and not to other functions or duties: 

In its role as pension plan administrator, HBC was a fiduciary and had fiduciary 
obligations.  However, just because HBC has fiduciary duties as plan administrator 
does not obligate it under any purported duty of even�handedness to confer 
benefits upon one class of employees to which they have no right under the plan.  
It was the obligation of HBC to carry out the terms of the pension plan documents 
and to ensure that in the administration of the plan they do not give an advantage 
or impose a burden when that advantage or burden is not found in the terms of the 
plan documents.113 [emphasis added] 

136. The role of the administrator is described in the PBA. It includes applying for registration 

of the plan, providing members with information, administering and investing the pension fund, 

and providing statements and payments of benefits.114  The activities identified by the Court of 

Appeal as breaches of fiduciary duty, by contrast, are not any part of a plan administrator’s 

                                                      
112 Court of Appeal Reasons at para. 112: JAR, Vol. I, Tab 7, pp. 59�60. 
113 Burke v. Hudson’s Bay Co., 2010 SCC 34, [2010] 2 S.C.R. 273, at paras. 39�41, 85: Book of Authorities, Tab 4. 
114 PBA, ss. 9, 10(12), 12, 19, 22, 25, 29, 45, 56, Tab D hereto. 
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duties under the PBA.  Importantly, the Court of Appeal complains that Indalex “did nothing in 

the CCAA proceedings to fund the deficit” in the Plans.115  Yet funding a plan or a wind�up 

deficiency is not the role of the plan administrator.  It is the role of the employer.116  Indalex can 

have owed no possible fiduciary duty as administrator to fund the wind�up deficiency and cannot 

have breached a fiduciary duty by not doing so.  Further, any such funding was constrained by 

the Initial Order and would have amounted to an improper preference over other creditors. 

137. Nor does Gillese J.A. indicate what Indalex could have done differently that would have 

been to the benefit of the Plan beneficiaries.  There were no steps that Indalex could have taken 

to “protect the vested rights” of the beneficiaries that would not have contravened the Initial 

Order, the rights of other creditors or both.  Nor could Indalex force any purchaser to take over 

the Plans, when no purchaser had expressed any willingness to do so.  Notably, the sale of assets, 

which the Court of Appeal identified as a breach of fiduciary duty, was supported by USW, 

presumably because it resulted in the preservation of its members’ jobs.  Each of these actions 

was performed by Indalex as employer. 

138. Section 8 of the PBA lists a number of potential administrators other than employers, 

including, for example, a pension committee of plan members or someone appointed by the 

Superintendent.117  None of these other potential administrators, if in place, would have had any 

involvement in negotiating the sort of corporate transactions, such as credit facilities and a sale 

of the company’s assets, that Indalex is criticized for having undertaken. Nor could any other 

plan administrator have taken any other steps in the interests of Plan beneficiaries.  A substitute 

administrator would not have had any role in negotiating the DIP Loan, negotiating the sale of 

assets, or participating in any of the other corporate activities through which Indalex is said to 

have breached its fiduciary obligations as administrator.  Accordingly, even if Indalex could 

have taken steps to appoint an independent administrator prior to the commencement of the 

CCAA proceeding, the DIP Loan and the sale would have been unchanged and no benefit would 

have flowed to the Plan beneficiaries. 

                                                      
115 Court of Appeal Reasons at para. 139: JAR, Vol. I, Tab 7, p. 69. 
116 While s. 56 of the PBA imposes a duty on the administrator to “ensure that all contributions are paid when due”, this does not 
impose any obligation on the administrator to itself make contributions or pay the wind�up deficiency.  Rather, the 
administrator’s duty is simply to notify the Superintendent if contributions are not made when due, something that does not arise 
in the present case as no contributions by Indalex had come due and not been paid. 
117 PBA, s. 8, Tab D hereto. 
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139. The Court of Appeal itself appears to have recognized that there was nothing that an 

administrator could have done any differently to benefit the Plan beneficiaries.  The Court 

observed that “A fiduciary relationship does not end simply because it becomes impossible of 

performance.”118  Yet the Court of Appeal found Indalex liable for breach of fiduciary duty as a 

result of its failure to do the impossible. 

140. Each of Indalex’s actions was also undertaken in accordance with orders of the CCAA 

court and, with the exception of the initial filing, on notice to other stakeholders.  The CCAA 

court was aware – as were the Respondents – of the relationships between Indalex and Indalex 

US, the Monitor and the CRO of Indalex US, and was aware of the existence of the pension 

plans including the estimated wind�up deficiencies.  Yet the actions now condemned by the 

Respondents and the Court of Appeal were the subject of no challenge by the Respondents at the 

time, and were approved by the CCAA Court after hearings in open court. 

141. There is accordingly no basis for the Court of Appeal to have found a breach of fiduciary 

duty.  Nor was there any basis to have taken these claimed breaches, unconnected to an 

administrator’s duties and for which no damages actually flowed to the Plan beneficiaries, and 

use them as an equitable ground on which to overturn a super�priority charge granted to a third 

party at the beginning of the CCAA proceeding and prior to the claimed breaches of fiduciary 

duty being asserted.  Nor still was there any basis for the Court of Appeal to have implicitly 

pierced the corporate veil, without any analysis of whether it is appropriate to do so, to use the 

claimed breaches of fiduciary duty by Indalex as administrator of the Plans as a basis to override 

the interests of creditors of the US Debtors, who had no role as administrator, and to override 

their Court�ordered subrogation rights to the super�priority charge. 

2) The Court of Appeal’s Judgment Makes Being an Employer�Administrator Untenable 

142. While making reference to the relevant provisions, the Court of Appeal effectively 

disregarded the fact that the PBA expressly permits employers to be plan administrators.  The 

judgment thereby makes it essentially impossible for an employer to act as a plan administrator 

at any time, especially when the employer is in or on the verge of insolvency.  It is untenable that 

a company filing for CCAA protection and negotiating DIP financing so that it can pursue a plan 

of arrangement or a going�concern sale, in the hopes of preserving jobs for employees and 

                                                      
118 Court of Appeal Reasons at para. 143: JAR, Vol. I, Tab 7, pp. 70�71. 
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maximizing recovery for all stakeholders, should be under a fiduciary obligation to favour the 

interests of pension beneficiaries to the detriment of all other stakeholders including employees 

and secured lenders.  This runs directly contrary to the fundamental principles of insolvency law 

and the statutory duty to avoid preferring the interests of certain creditors recognized in the BIA.119 

143. Gillese J.A. stated that she began “from the position that Indalex had the right to make 

the decision to commence CCAA proceedings wearing solely its corporate hat.”120  Given what 

follows, though, it is unclear how this can be the case, as the decision proceeds to find that every 

other material act relating to the CCAA proceeding (including applying for CCAA protection 

“without notice to the Plans’ beneficiaries”) “had the potential to affect the Plans beneficiaries’ 

rights” and therefore imposed fiduciary duties on Indalex as well as its corporate obligations.121 

144. If a pension plan administrators’ fiduciary obligations are so widespread and can have 

such far�reaching consequences, no employer can expect to manage the statutorily sanctioned 

dual role of between employer and administrator.  If uncorrected, the Court of Appeal judgment 

will surely result in employers not taking on and seeking ways to abandon that role.  

PART IV: SUBMISSIONS ON COSTS 

145. The Monitor does not seek costs and asks that no costs be sought against it. 

PART V: ORDER SOUGHT 

146. The Monitor, on behalf of Indalex, respectfully seeks an Order granting the appeal and 

reaffirming the orders of Campbell J. dated February 18, 2011. 

ALL OF WHICH IS RESPECTFULLY SUBMITTED 

 

________________________________ 

DAVID R. BYERS 

ASHLEY JOHN TAYLOR 

NICHOLAS MCHAFFIE 

LESLEY MERCER 
 

Of Counsel for the Appellant 

                                                      
119 BIA, s. 95, Tab A hereto. 
120 Court of Appeal Reasons at para. 131: JAR, Vol. I, Tab 7, p. 66. 
121 Court of Appeal Reasons at para. 132�133: JAR, Vol. I, Tab 7, pp. 66�67. 
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