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1.

On October 1, 2013, GrowthWorks Canadian Fund Ltd. (the “Fund” or the

“Applicant”) made an application under the Companies’ Creditors Arrangement Act, R.S.C.
1985 c. C-36, as amended (the “CCAA”) and an initial order (the “Initial Order”, a copy of
which, as amended and restated is attached hereto as Appendix “A”) was made by the
Honourable Justice Newbould of the Ontario Superior Court (Commercial List) (the “Court”)
granting, inter alia, a stay of proceedings against the Applicant until October 31, 2013, which
stay of proceedings was thereafter extended until March 31, 2019 (the “Stay of Proceedings”),
and appointing FTI Consulting Canada Inc., as monitor of the Fund (the “Monitor”).
2.

The proceedings commenced by the Fund under the CCAA will be referred to herein as

the “CCAA Proceedings”.
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BACKGROUND
3.

The Fund is a labour sponsored venture capital fund that held a diversified portfolio (the

“Portfolio”) consisting primarily of investments made in small and medium-sized Canadian
businesses (each a “Portfolio Company”). The Fund was formed in 1988 with the investment
objective of achieving long term appreciation for its Class A shareholders, who principally
comprise retail investors.
4.

Prior to September 30, 2013 and the commencement of these CCAA Proceedings, the

Fund’s day-to-day operations with respect to the Portfolio were delegated to GrowthWorks WV
Management Ltd. (the “Former Manager”) pursuant to a Management Agreement dated July
15, 2006 (“Management Agreement”). On September 30, 2013, the Fund terminated the
Management Agreement.
5.

The termination of the Management Agreement formed the basis of a significant

unsecured claim filed against the Fund in the amount of $18 million and a counter-claim filed
by the Fund against the Former Manager. Both the claim and counter-claim were the subject of
litigation in these CCAA Proceedings (the “Former Manager Litigation”).
6.

Following completion of the trial in respect of the Former Manager Litigation, the Court

dismissed the Former Manager’s claim for damages on account of the termination by the Fund
of the Management Agreement, except to the extent of its claim for specific unpaid
management, administration, financing and capital retention fees accrued to the date of
termination and its claim for certain expenses the Former Manager incurred following the
commencement of these CCAA Proceedings. With respect to the Fund’s counter-claim against
the Former Manager, the Court also dismissed this claim. However, the Court awarded to the
Fund, damages in respect of certain other claims made by the Fund in relation to the Former
Manager's other breaches of its obligations under the Management Agreement. Subject to a
motion for costs currently before the Court, the net effect of the Former Manager Litigation
appears that a small amount of money will likely be paid by the Former Manager to the Fund.
7.

In addition to completing the aforementioned litigation, over the past six years the Fund

has undertaken a methodical and deliberate divestiture of its Portfolio in order to maximize
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recovery for stakeholders. In order to divest the Portfolio, the Court approved an Investment
Advisor Agreement with Crimson Capital Inc. (as amended, restated or otherwise modified, the
“Crimson Investment Advisor Agreement”), pursuant to which Crimson Capital Inc.
(“Crimson Capital” or the “Investment Advisor”) would act as investment advisor and
manage the Portfolio with the oversight of the Fund’s Board of Directors (the “Board”) and the
Monitor. The Crimson Investment Advisor Agreement was amended and restated pursuant to
an agreement dated December 11, 2017, which amendment and restatement was approved by
this Court on December 18, 2017.
PURPOSE OF THIS REPORT
8.

The purpose of this twenty-fourth report of the Monitor is to provide an update to the

Court and provide the Monitor’s comments on, inter alia:
(a)

the status of the Fund’s dispute with Newbury Equity Partners II L.P. in respect
of deferred proceeds from the sale of certain investments, which the Fund asserts
are owed to the Fund;

(b)

the status of the Fund’s Portfolio and realizations of the Portfolio since
December 31, 2018;

(c)

next steps for the Fund in these CCAA Proceedings;

(d)

the Fund’s cash flow projections for the period from March 20, 2019 to
December 31, 2019; and

(e)

the Fund’s request for an extension of the Stay of Proceedings until December
31, 2019.

TERMS OF REFERENCE
9.

In preparing this report, the Monitor has relied upon unaudited financial information,

other information available to the Monitor, where appropriate the Applicant’s books and
records and discussions with various parties and the Fund’s investment and other advisors.
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10.

Future oriented financial information reported or relied on in preparing this report is

based on management’s assumptions regarding future events; actual results may vary from
forecast and such variations may be material.
11.

Unless otherwise stated, all monetary amounts contained herein are expressed in

Canadian Dollars.
12.

Capitalized terms used, but not defined, herein shall have the meanings ascribed to them

in the affidavit of Ian Ross, sworn March 19, 2019 and filed (the “March Affidavit”).
13.

This report should be read in conjunction with the March Affidavit as certain

information contained in the June Affidavit has not been included herein in order to avoid
unnecessary duplication.
GWC GP INC. AND NEWBURY EQUITY PARTNERS
14.

Prior to the commencement of these CCAA Proceedings, in December 2012, the Fund

completed a transaction with Newbury Equity Partners II L.P. (“Newbury”) pursuant to which
the Fund sold certain of its portfolio investments to GWC Limited Partnership (“GWC LP”).
15.

The sale transaction was effected pursuant to a share purchase agreement dated as of

December 31, 2012 (the “Share Purchase Agreement”) between the Fund and GWC LP.
Newbury is the sole limited partner of GWC LP. The general partner of GWC LP is GWC GP
Inc. (the “GP”). The Fund holds all of the outstanding shares of the GP.
16.

Under the terms of the Share Purchase Agreement, the Fund is entitled to additional

deferred proceeds consideration of between $1 million and approximately $1.7 million upon
the occurrence of certain events.
17.

In November 2018, the Fund brought a motion against GWC LP and Newbury for,

among other things, the payment of deferred proceeds pursuant to the Share Purchase
Agreement. The motion was before Conway J. and was heard on March 13, 2019. The Fund is
awaiting the Court’s decision on whether the deferred proceeds are in fact payable to the Fund.
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CURRENT STATUS OF THE PORTFOLIO
18.

The remaining investments held in the Fund’s Portfolio principally comprise equity and

debt holdings in certain private software, technology and biotech companies. At the
commencement of these CCAA Proceedings, the Fund’s Portfolio consisted of investments in
approximately 71 Canadian companies.
19.

Since the commencement of these CCAA Proceedings, the Fund has pursued

divestments of its Portfolio at appropriate times when market conditions were favourable or
appropriate and viable exit opportunities existed. The timing of the divestment of the Portfolio
has been critically important. By selling the Portfolio at appropriate times over the course of
these CCAA Proceedings (approximately 6 years), the Fund has been able to avoid a fire sale
of its assets, thereby generating considerable return and maximizing value for the Fund’s
stakeholders. Since the commencement of these CCAA Proceedings, the Fund has realized
approximately CDN$17.8 and US$32.5 million through divestments of the Portfolio. These
proceeds have been used by the Fund thus far to pay out its former secured creditor in full and
to fund ordinary course expenses in these CCAA Proceedings.
20.

The Monitor, on behalf of the Fund, is currently holding approximately US$2.3 million

and CDN $33 thousand in cash.
21.

In the Twenty-Second Report of the Monitor dated June 25, 2018 (the “Twenty Second

Report”), the Monitor noted that the Investment Advisor anticipated pursuing investment exits
with the goal of monetizing the entire Portfolio by the end of 2019. The Monitor understands
that the Fund still intends to meet this objective. However, as noted at the time, the divestment
of the Fund’s remaining Portfolio securities still depends on the existence of favourable market
conditions and, therefore, the exact timing of the disposition of the remainder of the Portfolio
is still not certain.
22.

The Investment Advisor, with the oversight of the Board and the Monitor, continues to

balance the necessity for favourable market conditions to dispose of the Portfolio (in order to
maximize value), with the need to efficiently realize on the Fund’s investments with a view to
making a for distribution to stakeholders.
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23.

While the Fund has not undertaken a formal valuation of its Portfolio, the Investment

Advisor has estimated the remaining realizable value of the Portfolio to be between
approximately $16.7 million and $25.6 million. The Monitor notes that this estimate is subject
to variation as to timing and amount.
NEXT STEPS IN THE CCAA PROCEEDINGS
Continuation of Strategic Review
24.

As noted in the Monitor’s Twenty-Second Report, the Board is undertaking a strategic

review of the Fund, including a limited market check as to the value of the entire Portfolio, in
order to consider whether there are appropriate alternatives to the current course of action, being
the slow and orderly liquidation of the remaining Portfolio. To assist with this strategic review,
the Board engaged Commercial Capital Corporation (operating as CCC Investment Banking)
(“CCC”) as financial advisor to advise the Board as to potential alternative avenues in respect
of the Fund.
25.

During the next proposed stay period, the Board with the assistance of the Investment

Advisor and the Monitor, will be continuing to pursue an orderly liquidation of the Fund’s
remaining investments and also will be continuing to review the strategic alternatives available
to it, including the continued orderly disposition of the Fund’s remaining venture investments,
a sale of all or substantially all of the Fund’s assets or a sale of the Fund itself. The Monitor
will report to the Court on the outcome of such strategic review.
26.

The Monitor also understands that during the proposed stay period the Fund will, in

consultation with the Monitor, be developing a CCAA plan or other mechanism to distribute
the liquidation proceeds to its stakeholders.
Claims Process
27.

In addition to liquidating the remainder of the Portfolio and pursing any strategic options

that may be available to the Fund, the Monitor with the assistance of the Fund must complete
the pre-filing claims process previously approved by the Court on January 9, 2014 (the “Claims
Process Order”).
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28.

Under the Claims Process Order, pre-filing claims against the Fund and the officers and

directors of the Fund were solicited. However, as there was uncertainty at this time as to whether
there would be recovery to unsecured creditors, the Monitor was not obligated to review or
adjudicate these claims. Instead, the Monitor retained the discretion to review and adjudicate
such claims if it appeared that there would be sufficient proceeds available for unsecured
creditors to warrant the cost of doing so.
29.

Given the conclusion of the litigation with the Former Manager and the receipt of

sufficient proceeds to pay remaining unsecured creditors, and potentially make a distribution to
equity holders, it is now appropriate for the Monitor to review and, if necessary, adjudicate all
submitted pre-filing claims. Based on its review of the proof of claims submitted by unsecured
creditors in 2014, these claims were small in value relative to the claim of the Former Manager.
30.

In addition to reviewing and adjudicating the remainder of the pre-filing unsecured

claims, it will be necessary for the Monitor to conduct a post-filing claims process in order to
solicit and adjudicate any post-filing claims against the Fund and its directors’ and officers.
ACTUAL RECEIPTS AND DISBURSEMENTS OF THE FUND FOR THE PERIOD
FROM June 23, 2018 to March 19, 2019
31.

The Fund’s actual net cash flow for the period from June 23, 2018 to March 19, 2019

(the “Current Period”) together with an explanation of key variances as compared to the
forecast attached to the Monitor’s Twenty-Second Report (the “Prior Forecast”) is set out
below.
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Forecast v. Actual
Actuals as at March 19,2019

(CAD in thousands)
Beginning Cash Balance

Forecast
3,303

Actual
3,333

Variance
30

Cash Flow from Operations
Receipts

945

(2,828)

(371)

(302)

69

Fund Legal Fees - Litigation

(117)

(201)

(84)

D&O Insurance

(52)

(8)

44

Back Office and Administrative

(147)

(107)

40

CEO and Board Fees

(162)

(136)

26

Legal Fees re: Transactions

(75)

-

75

Other Expenses and Contingency

(78)

(17)

61

Operating Cash Flows

32.

3,773

Fund Legal Fees - General

2,770

175

(2,595)

Monitor Fees

(116)

(97)

19

Counsel to the Monitor Fees

(113)

(31)

82

IAA Disbursements

(497)

(259)

238

Projected Net Cash Flow

2,044

Ending Cash Balance

5,347

(212)
3,121

(2,257)
(2,227)

The positive variance in the beginning cash balance is the result of favourable changes

in foreign exchange rates. The negative variance in receipts is caused by the delay in the
occurrence of forecasted Portfolio Company divestments. The monetization of these
investments is anticipated to occur at a later date, although timing and amount realized are
uncertain at this time. As a result of the delay of these divestments, there is a positive variance
in the line items of “IAA Disbursements” and “Legal Fees re: Transactions” as these
disbursements include provisions for fees payable on investment exits and for legal fees in order
to close these transactions.
33.

The positive variance in “Fund Legal Fees-General” and “CEO and Board Fees” are

primarily due to timing and expected to reverse in future periods. The negative variance in
“Fund Litigation Fees” are as a result of the contractual dispute between the Fund and Newbury,
details of which are outlined in the Twenty-Third Report of the Monitor dated February 14,
2019. The positive variance in “D&O Insurance”, “Back Office and Administrative”, “Other

-9-

Expenses and Contingency”, “Monitor Fees” and “Counsel to the Monitor Fees” is principally
due to lower than expected costs.
THE FUND’S CASH FLOW FORECAST
34.

The Fund has prepared a cash flow forecast for the period from March 20, 2019 to

December 31, 2019 (the “Forecast”). A copy of the Forecast is attached as Appendix “B”. The
Forecast shows a closing balance of approximately $5.5 million. The Forecast is summarized
below:
(CAD in thousands)
Total
Beginning Cash Balance

3,121

Cash Flow from Operations
Receipts

(306)

Fund Legal Fees - Litigation

(199)

Back Office and Administrative

(133)

CEO and Board Fees

(162)

Legal Fees re: Transactions

(100)

Other Expenses and Contingency
Operating Cash Flows
Monitor Fees
Counsel to the Monitor Fees
IAA Disbursements

35.

5,295

Fund Legal Fees - General

(78)
4,316
(103)
(94)
(1,770)

Projected Net Cash Flow

2,349

Ending Cash Balance

5,469

It is anticipated that throughout the Forecast period the Fund’s projected liquidity

requirements will be met from cash currently on hand and future investment exits. It is
anticipated that approximately $5.3 million will be realized from certain investments during the
proposed stay extension period, however, we note that timing and quantum of such receipts
remain subject to change. We further note that the alternative courses of action noted in
paragraph 25 above may significantly effect realizations during the proposed stay period.
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STAY EXTENSION
36.

The stay period currently expires on March 31, 2019 (the "Stay Period") and the Fund

is seeking an extension of the Stay of Proceedings to and including December 19, 2019.
37.

The Monitor is supportive of the longer stay extension in order for the Fund to continue

to preserve and maximize the value of the Fund’s Portfolio, consisting primarily of illiquid
assets, for the benefit of the Fund’s stakeholders.
38.

The Monitor is of the belief that stakeholders and creditors of the Fund would not be

materially prejudiced by the extension of the Stay Period. The Monitor is also of the belief that
the Fund has acted, and is acting, in good faith and with due diligence and that circumstances
exist that warrant an extension of the stay to December 31, 2019.
The Monitor respectfully submits to the Court this Twenty-Fourth Report.
Dated this 21th day of March 2019.
FTI Consulting Canada Inc.
In its capacity as Monitor of GrowthWorks Canadian Fund Ltd. and not in its personal
or corporate capacity

Paul Bishop
Senior Managing Director

APPENDIX "A"

APPENDIX "B"

Growthworks Canadian Fund Ltd.
APPLICANT'S EXTENDED 9 MONTH CASH FLOW FORECAST
(CAD in thousands)

Month Ending
Forecast Month
Beginning Cash Balance
Cash Flow from Operations
Receipts
Fund Legal Fees - General
Fund Legal Fees - Litigation
Back Office and Administrative
CEO and Board Fees
Legal Fees re: Transactions
Other Expenses and Contingency
Operating Cash Flows
Monitor Fees
Counsel to the Monitor Fees
IAA Disbursements
Projected Net Cash Flow
Ending Cash Balance

31-Mar-19
0
3,121

30-Apr-19
1
3,704

31-May-19
2
3,569

30-Jun-19
3
3,344

31-Jul-19
4
3,227

31-Aug-19
5
3,493

30-Sep-19
6

31-Oct-19
7

3,402

3,729

30-Nov-19
8
3,638

31-Dec-19
9

Total

4,266

3,121

874
(86)
(20)
(28)
(29)
(10)
(8)
694

(23)
(20)
(5)
(8)
(10)
(8)
(73)

(23)
(20)
(20)
(8)
(20)
(8)
(98)

(23)
(20)
(5)
(29)
(8)
(84)

372
(23)
(20)
(20)
(8)
(8)
294

(23)
(20)
(5)
(8)
(8)
(63)

1,200
(23)
(20)
(20)
(29)
(30)
(8)
1,071

(23)
(20)
(5)
(8)
(8)
(63)

735
(23)
(20)
(20)
(8)
(8)
657

2,113
(40)
(20)
(5)
(29)
(30)
(8)
1,982

5,295
(306)
(199)
(133)
(162)
(100)
(78)
4,316

(28)
(9)
(73)
584

(11)
(9)
(41)
(135)

(11)
(9)
(107)
(225)

(11)
(9)
(12)
(117)

(7)
(9)
(12)
266

(7)
(9)
(12)
(91)

(7)
(9)
(728)
327

(7)
(9)
(12)
(91)

(7)
(9)
(12)
629

(7)
(9)
(763)
1,203

(103)
(94)
(1,770)
2,349

5,469

5,469

3,704

3,569

3,344

3,227

3,493

3,402

3,729

Notes:
[1] The purpose of this cash flow forecast is to determine the liquidity requirements of the Applicant during the forecast period.
[2] Forecast Cash flow from operations assumptions are based on existing Accounts Payable.
[3] Monitor and Monitor's Counsel Fees include professional fees associated with the CCAA Proceedings, the Applicant's restructuring efforts.
Professional fee disbursement assumptions are based on budgeted time and expenses for the various legal and financial advisors expected to participate in the CCAA Proceedings.
[4] The opening cash balance contains $2,323,181 USD which is converted at the March 19, 2019 Bank of Canada rate of 1.3292CAD/USD.
[5] Forecast receipts are the result of anticipated proceeds from portfolio divestitures.
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