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C#
2007 CarswellOnt 8860, 41 B.L.R. (4th) 289
IMAX Corp., Re
In the Matter of IMAX Corporation and Section 133 of the Canada Business Corporations Act
Ontario Superior Court of Justice [Commercial List]
Pepall J.

Judgment: June 19, 2007
Docket: 07-CL-7058

© Thomson Reuters Canada Limited or its Licensors (excluding individual court documents). All rights re-
served.

Counsel: Dana Peebles, Lucas Lung, for Applicant, IMAX Corporation
Mark A. Gelowitz, Jennifer Fairfax, for Catalyst Fund Limited Partnership II

Michael G. Robb, Dimitri Lascaris, for Messrs Silver, Varesh, Marczak
Subject: Corporate and Commercial; Civil Practice and Procedure

Business associations --- Specific corporate organization matters — Shareholders — Meetings — General prin-
ciples

Corporation was publicly traded entertainment technology company — Corporation suffered drop in value as
result of tepid sales — Investment fund was major shareholder in and creditor of corporation — Corporation an-
nounced delay of filing of financial statements for 2006 fiscal year — Corporation faced decision regarding pos-
sible delisting from major exchange — Corporation obtained requisite consents from majority of its senior note-
holders to delay filing of annual report — Shareholder meeting was scheduled at which corporation board of dir-
ectors would stand for re-election — Fund supported holding of meeting at regular date — Corporation brought
motion for order to allow delay of shareholder meeting until later in year — Motion granted — Corporation had
met onus of showing that departure from ordinary course of business was necessary — Key element of business
conducted at annual general meeting of sharecholders was consideration of financial statements and auditors' re-
ports — Corporation's financial statements would not be ready until later in year — Corporation would be
forced to hold two meetings within short period of time in order to provide full accounting to shareholders —
Preparing for and holding annual meeting of shareholders at early date would be drain on resources of corpora-
tion's senior management and could ultimately result in further delaying filing of financial statements — Materi-
al information regarding corporation would continue to be made public in regular press releases and bi-weekly
status updates.
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Cases considered by Pepall J..

Paulson & Co. v. Algoma Steel Inc. (2006), 2006 CarswellOnt 41, 14 B.L.R. (4th) 104, 79 O.R. (3d) 191
(Ont. S.C.J.) — considered

1184760 Alberta Ltd. v. Falconbridge Ltd. (2006), 2006 CarswellOnt 4316, 20 B.L.R. (4th) 6 (Ont. S.C.]1.)
— considered

Statutes considered:
Business Corporations Act, R.S.0. 1990, c. B.16
Generally — referred to
Canada Business Corporations Act, R.S.C. 1985, c. C-44
Generally — referred to
s. 133 — considered
s. 133(1) — considered
s. 133(1)(b) — considered
s. 133(3) — considered
s. 143 — considered
s. 143(4) — considered
s. 144 — considered
s. 155(1) — considered
s. 247 — considered
s. 252(1) — considered
Rules considered:
Rules of Civil Procedure, R.R.0. 1990, Reg. 194
R. 13.01(1)(a) — referred to
MOTION by corporation for order to allow delay of shareholder meeting until later in year.
Pepall J.:

1 The provisions governing the time within which a federally incorporated company must call an annual
meeting of its shareholders are contained in section 133(1) of the Canada Business Corporations Act[FN1] (the
"Act"). The applicant, IMAX Corporation, requests an extension of that time pursuant to section 133(3) of the
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Act.
Background Facts

2 IMAX is incorporated pursuant to the Act. It is an entertainment technology company, specializing in di-
gital and film based motion picture technologies. Its shares are traded on the TSX and NASDAQ. The trading
price of IMAX's shares have dropped from $11.50 on April 11, 2006 to $4.44 on June 12, 2007.

3 The respondent, Catalyst Fund Limited Partnership IT ("Catalyst") is an investment fund. It purchased
17,900 IMAX common shares with a current market value of about $80,000 approximately six months ago. In
January 2007, the closing price for IMAX shares ranged from a low of $4.25 to a high of $4.75. Catalyst is also
a creditor of IMAX, holding over $60 million in senior notes issued under a trust indenture dated December 4,
2003, and a plaintiff in an action against IMAX commenced in the Supreme Court of the State of New York.

4 Counsel also appeared for three shareholders: Matthew Marczuk, Tom Varesh and Neil Silver. They hold
300, 700 and 1,000 shares respectively with approximate values ranging from $1,200 to $4,500. Mr. Silver is the
plaintiff in a putative class action alleging improper revenue recognition by IMAX in its 2005 financial state-
ments. That proceeding was commenced on September 20, 2006. No affidavit was filed by these shareholders.
Their material filed in support of a motion to intervene on this application consisted of an affidavit sworn by an
articling student. The statement of claim in the class proceeding states that Mr. Silver purchased his shares in the
summer of 2006. These three shareholders bring a motion for leave to intervene and request an adjournment to
permit a cross-examination of IMAX's representative, Mr. Vance. In their notice of motion, as an alternative,
they requested leave to cross-examine Mr. Vance at the hearing but this was not advanced in argument.

5 The Director General under the 4cf was served with the application but did not appear.

6 IMAX's preceding fiscal year ended December 31, 2006. Its last annual meeting of shareholders occurred
on April 11, 2006. As such, pursuant to section 133(1)(b) of the Acz, IMAX is required to call an annual meeting
of shareholders no later than June 30, 2007. It asks the court to grant an extension of the time requirement pursu-
ant to section 133(3) of the Act.

7 The chronology of recent events is as follows. On March 16, 2007, IMAX announced that it would delay
the completion and filing of its financial statements for fiscal year 2006 due to the discovery of certain account-
ing errors. On March 26, 2007, it announced that it would broaden its accounting review to address comments
from the Ontario Securities Commission ("OSC") and the Securities Exchange Commission ("SEC"). Since that
time, IMAX management and its auditor, PricewaterhouseCoopers, LLP, have been involved in an extensive ac-
counting review. That review is not yet complete and no financial statements for 2006 are available to put before
IMAX shareholders. The activities of the company since the announcement of the accounting review are set out
in press releases which have been issued since March 29, 2007.

8 On April 9, 2007, IMAX announced that it had received a NASDAQ Staff Determination letter on April 3,
2007 advising that IMAX was not in compliance for continued listing of its shares and that they were subject to
delisting from the NASDAQ Global Market. IMAX's request for a hearing to appeal the Staff Determination let-
ter stayed the delisting. As of the date of the hearing of the application before me, that decision had not yet been
rendered.

9 On April 16, 2007, IMAX announced that it had obtained the requisite consents from the majority of its
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senior note holders to delay the filing of its annual report on Form 10-K for the 2006 fiscal year. IMAX's con-
sent solicitation had been opposed by Catalyst. It maintained that IMAX was in default of certain indenture ob-
ligations. The senior note holder consent extends to June 30, 2007 and also provides for an additional 30-day
cure period.

10 On April 16, 2007, the OSC issued a management cease trade order that is to remain in place until two
days following the receipt by the OSC of all filings IMAX is required to make pursuant to Ontario securities

laws.

11 On April 27, 2007, IMAX had filed a formal notice of a meeting of shareholders to be held on June 28,
2007. It announced its intent to cancel the meeting on May 15, 2007 and to seek a court order in Canada to per-
mit it to hold its annual shareholders' meeting after June 30, 2007.

12 On May 24, 2007, IMAX announced that it had formed a number of preliminary accounting judgments
and that it intended to consult with the SEC and OSC before completing and filing the statements. The applica-
tion requesting an order extending the time for IMAX to call an annual meeting was issued on June 8, 2007.

13 IMAX states that postponing the meeting would allow IMAX management to provide shareholders with
necessary disclosure of all material issues at one single meeting and that costs would be saved for IMAX and its
shareholders. IMAX states that it has committed extensive resources to this accounting review and is working
diligently with its independent auditor, PricewaterhouseCoopers, LLP, to complete its financial statements and
to file them as soon as possible. It also states that organizing, preparing and holding a meeting at this juncture
would be a significant drain on the resources of IMAX's senior management and may result in further delays to
the company's completion and filing of its 2006 financial statements. It states that if that delay renders IMAX
unable to remedy any default by the end of the cure period, it is likely that Catalyst and others will seek to accel-
erate payment on the notes and attempt to seize control of the company.

14 In the interim, material information related to IMAX will be made public pursuant to the alternative in-
formation guidelines of the OSC which provide that the company give bi-weekly updates on its affairs until it is
current with its filing obligations. This information is made available to the public on IMAX's website or the
SEDAR website. Press releases have been issued on a regular basis.

15 IMAX anticipates that its financial statements will be completed before September 30, 2007.

16 Two members of IMAX's board of directors are to stand for re-election. They are the co-chairs of the
board and co-CEOs of IMAX. No proxy circular or proxy statement in respect of any 2007 shareholder meeting
has been delivered. There is no evidence of any shareholder proposal having been delivered to IMAX, nor is
there any evidence of any steps having been taken to request a shareholders' meeting.

Positions of the Parties

17 In brief, the applicant submits that the order requested should be granted because a later annual general
meeting date is in the interests of all of its shareholders as a group. It states that Catalyst seeks to enhance its
bondholder position. Catalyst states that it is incumbent upon IMAX's directors and management to be account-
able to IMAX's shareholders and to explain the current state of affairs at a shareholders' meeting within the time
frame contemplated by the Act. It also states that it may be adversely affected by a court order extending the
time. The three individual shareholders wish to cross-examine Mr. Vance and failing same, they oppose the ap-
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plication.
Discussion
a) Motion to Intervene

18 IMAX took the position with Catalyst that an intervention motion would not be required for a sharehold-
er to make submissions. As a result, Catalyst did not pursue its motion to intervene. I heard argument from
counsel for Catalyst and for the three shareholders, Messrs. Silver, Varesh and Marczak. The three shareholders
did pursue their motion for intervention. While they arguably may have an interest in the subject matter of the
proceeding within the meaning of Rule 13.01(a), I need not conclusively decide that issue as I am not persuaded
that I should exercise my discretion to add them as parties in any event. Their request to participate would delay
the determination of the application. Given the already tight timeframe and the nature of the issue, this would be
wholly undesirable. Furthermore, their interest as shareholders is adequately represented by the submissions ad-
vanced by Catalyst.

b) Motion for Time Extension
19 Section 133 of the Act states:
(1) The directors of a corporation shall call an annual meeting of shareholders
(a) not later than eighteen months after the corporation comes into existence; and

(b) subsequently, not later than fifteen months after holding the last preceding annual meeting but
no later than six months after the end of the corporation's preceding financial year.

(2) The directors of a corporation may at any time call a special meeting of the shareholders.

(3) Despite subsection (1), the corporation may apply to the court for an order extending the time for
calling an annual meeting.

20 Section 133 of the Act was amended in 2001 so as to add section 133(3). In an early discussion paper for
the proposed amendments. Industry Canada recommended the addition of an explicit provision in order to make
"the legislation flexible", stating:

Presently, there is no provision allowing a corporation unable to hold the annual shareholders' meeting with-
in that 15 month period for reasons beyond its control (i.e. not having received from the auditor the corpora-
tion's financial statements) to postpone the holding of its annual meeting.[FN2]

In the Industry Canada policy paper published after the amending legislation, the "Purpose of Change" for the
addition of section 133(3) was described as follows:

(a) This amendment is designed to ensure that corporations report to their shareholders in a timely and
regular fashion.

(b) This amendment would allow increased flexibility without creating any new risk for the sharehold-
ers. The amendment is permissive and will not be seen as a requirement. It is designed to provide a
method whereby corporations can receive an extension if they do not meet the time provisions found in
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section 133.

Shareholders remain protected by a number of provisions which enable them to require the corporation
to hold a meeting. Under section 143, the holders of not less than 5% of the issued shares of a corpora-
tion that carry the right to vote may requisition the directors to call a meeting. Section 144 allows mem-
bers to apply to the court to have a meeting called. As well, section 247 allows "complainants” to apply
to the court for an order requiring compliance with the Act (for example, to call a meeting in accordance
with the 4cr).[FN3]

21 Court orders have been granted extending the time to call an annual general meeting in other cases. For
instance, Nortel Networks Corporation sought and obtained at least five extension orders arising from problems
associated with finalizing its financial statements. Although there are endorsements granting orders, including
one from Justice Farley in Re: Nortel Networks Corporation, there is no reported decision or endorsement defin-
ing the test to be applied by the court on an application by a widely held corporation under section 133(3).

22 The applicant submits that there are other CBCA provisions, namely sections 143(4), 144, 247 and
252(1), which provide opportunities for the court to consider the timing of sharcholder meetings. Decisions
made under those sections reinforce the overarching principle that the discretion of the company should be re-
spected except where to do so would harm the shareholders as a whole. In contrast, Catalyst, supported by the
three shareholders, argues that no assistance can be found in the Act in that the sections relied upon by the ap-
plicant are not analogous.

23 I agree with Catalyst's submission in this regard. The sections relied upon by IMAX involve shareholders
forcing directors of a company to do something that they are not obliged to do. Section 133 is about obtaining
the court's leave not to do something that the directors are obliged to do. The request for the extension is an ex-
ception to the general rule that is set forth in section 133(1). As such, it seems to me that the burden of proof
should be on IMAX to establish that it has a legitimate and compelling reason to request that the court grant an
extension pursuant to section 133(3). In exercising its discretion, the court will consider the interests of the com-
pany balanced against any meaningful risk of harm to the shareholders arising from the granting of an extension.

24 I am satisfied that IMAX has met the burden justifying a departure from the requirement set forth in sec-
tion 133(1). Furthermore, I am not persuaded by any of the materials filed by Catalyst or the three shareholders
that either an adjournment is warranted or that an extension should not be given.

25 A key element of the business conducted at an annual general meeting of shareholders is the considera-
tion of the financial statements and auditors' reports. Under section 155(1) of the CBCA, a company is required
to place the financial statements of the previous financial year before the shareholders at the annual meeting.
IMAX is continuing to conduct its accounting review and no financial statements for 2006 are available to put
before IMAX's shareholders. Without the financial statements, little purpose would be served by holding a meet-
ing of shareholders at this time. Furthermore, from a practical perspective, IMAX would be required to hold two
rather than one meeting within a short period of time thereby incurring additional costs for IMAX and its share-
holders. I accept IMAX's submission that it is prudent for the company to consult with the SEC and OSC prior
to finalizing its financial statements, particularly in light of the issues involved and the ongoing formal inquiries
being conducted by these regulating bodies. Preparing for and holding an annual meeting of shareholders at this
time would be a drain on the resources of IMAX's senior management and may ultimately result in further
delaying the company's filing of its financial statements.
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26 I also note that shareholders will continue to receive disclosure in the interim. Material information re-
garding IMAX has been and will continue to be made public in regular press releases and bi-weekly status up-
dates pursuant to the alternative information guidelines of the OSC. These press releases are readily accessible
by the public on either IMAX's corporate website or the SEDAR website.

27 Lastly, IMAX anticipates that its financial statements will be completed by September 30, 2007 and that
it will be in a position to call a meeting and provide shareholders with proper financial disclosure prior to that
date. The cases of Paulson & Co. v. Algoma Steel Inc.[FN4] and 1184760 Alberta Ltd. v. Falconbridge Ltd.
[FN35] both stand for the proposition that to call and to hold a meeting are two different concepts,[FN6] and in
oral submissions, counsel for IMAX indicated that the meeting could be called and held by September 30, 2007.
This is consistent with the comments made in IMAX's press release of May 10, 2007 and its counsel's corres-
pondence of June 12, 2007.

28 In conclusion, the applicant's request for an order extending the time for IMAX to call an annual meeting
of its shareholders from a date no later than June 30, 2007 to a date no later than September 30, 2007 is granted.
In granting this order, subject to any unexpected developments, it is anticipated that the meeting will be called
and held no later than September 30, 2007. To the extent required, an order abridging the time for the hearing of
this application is also granted.

29 At the conclusion of argument, I granted my order and indicated that reasons would be released shortly
thereafter. Counsel for IMAX agreed that no costs would be sought against the three individual shareholders. In
the event that IMAX Corporation and Catalyst are unable to agree on the issue of costs, they are to make brief
written submissions.

Motion granted.

FN1 R.S.C. 1985, c. C-44

FN2 CBCA Discussion Paper: Proposals for Technical Amendments. Released: September, 1995 by the Corpor-
ate Law Policy Directorate, Industry Canada.

FN3 Corporate and Insolvency Law Policy: Analysis of the Changes to the CBCA. Industry Canada, created
2002-05-25, amended 2004-01-29.

FN4 (2006), 79 O.R. (3d) 191 (Ont. S.C.J.).
FN5 (Ont. S.C.1.).
FN6 These involved an interpretation of comparable Ontario Business Corporations Act terminology.

END OF DOCUMENT
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C
2009 CarswellOnt 6184, 59 C.B.R. (5th) 72, 181 A.C.W.S. (3d) 853
Canwest Global Communications Corp., Re

IN THE MATTER OF THE COMPANIES' CREDITORS ARRANGEMENT ACT, R.S.C. 1985, C-36. AS
AMENDED

AND IN THE MATTER OF A PROPOSED PLAN OF COMPROMISE OR ARRANGEMENT OF CANWEST
GLOBAL COMMUNICATIONS CORP. AND THE OTHER APPLICANTS LISTED ON SCHEDULE "A"

Ontario Superior Court of Justice [Commercial List]
Pepall J.

Judgment: October 13, 2009
Docket: CV-09-8241-O0CL

© Thomson Reuters Canada Limited or its Licensors (excluding individual court documents). All rights re-
served.
Counsel: Lyndon Barnes, Edward Sellers, Jeremy Dacks for Applicants
Alan Merskey for Special Committee of the Board of Directors
David Byers, Maria Konyukhova for Proposed Monitor, FTI Consulting Canada Inc.
Benjamin Zarnett, Robert Chadwick for Ad Hoc Committee of Noteholders
Edmond Lamek for Asper Family
Peter H. Griffin, Peter J. Osborne for Management Directors, Royal Bank of Canada
Hilary Clarke for Bank of Nova Scotia

Steve Weisz for CIT Business Credit Canada Inc.
Subject: Insolvency

Bankruptcy and insolvency --- Companies' Creditors Arrangement Act — Arrangements — Miscellaneous

Debtor companies experienced financial problems due to deteriorating economic environment in Canada —
Debtor companies took steps to improve cash flow and to strengthen their balance sheets — Economic condi-
tions did not improve nor did financial circumstances of debtor companies — They experienced significant
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tightening of credit from critical suppliers and trade creditors, reduction of advertising commitments, demands
for reduced credit terms by newsprint and printing suppliers, and restrictions on or cancellation of credit cards
for certain employees — Application was brought for relief pursuant to Companies' Creditors Arrangement Act
— Application granted — Proposed monitor was appointed — Companies qualified as debtor companies under
Act — Debtor companies were in default of their obligations — Required statement of projected cash-flow and
other financial documents required under s. 11(2) were filed — Stay of proceedings was granted to create stabil-
ity and allow debtor companies to pursue their restructuring — Partnerships in application carried on operations
that were integral and closely interrelated to business of debtor companies — It was just and convenient to grant
relief requested with respect to partnerships — Debtor-in-possession financing was approved — Administration
charge was granted — Debtor companies' request for authorization to pay pre-filing amounts owed to critical
suppliers was granted — Directors' and officers' charge was granted — Key employee retention plans were ap-
proved — Extension of time for calling of annual general meeting was granted.
Cases considered by Pepall J.:

Cadillac Fairview Inc., Re (1995), 1995 CarswellOnt 36, 30 C.B.R. (3d) 29 (Ont. Gen. Div. [Commercial
List]) — referred to

Calpine Canada Energy Ltd., Re (2006), 19 C.B.R. (5th) 187, 2006 ABQB 153, 2006 CarswellAlta 446
(Alta. Q.B.) — referred to

General Publishing Co., Re (2003), 39 C.B.R. (4th) 216, 2003 CarswellOnt 275 (Ont. S.C.J.) — referred to

Global Light Telecommunications Inc., Re (2004), 2004 BCSC 745, 2004 CarswellBC 1249, 2 C.B.R. (5th)
210, 33 B.C.L.R. (4th) 155 (B.C. S.C.) — referred to

Grant Forest Products Inc., Re (2009), 2009 CarswellOnt 4699, 57 C.B.R. (5th) 128 (Ont. S.C.J.
[Commercial List]) — followed

Lehndorff General Partner Lid., Re (1993), 17 C.B.R. (3d) 24, 9 B.L.R. (2d) 275, 1993 CarswellOnt 183
(Ont. Gen. Div. [Commercial List]) — referred to

Sierra Club of Canada v. Canada (Minister of Finance) (2002), 287 N.R. 203, (sub nom. Atomic Energy of
Canada Ltd. v. Sierra Club of Canada) 18 C.P.R. (4th) 1, 44 C.E.L.R. (N.S.) 161, (sub nom. Atomic Energy
of Canada Ltd. v. Sierra Club of Canada) 211 D.L.R. (4th) 193, 223 F.T.R. 137 (note), 20 C.P.C. (5th) 1, 40
Admin. LR. (3d) 1, 2002 SCC 41, 2002 CarswellNat 822, 2002 CarswellNat 823, (sub nom. Afomic Energy
of Canada Ltd. v. Sierra Club of Canada) 93 C.R.R. (2d) 219, [2002] 2 S.C.R. 522 (8.C.C.) — followed

Smurfit-Stone Container Canada Inc., Re (2009), 50 C.B.R. (5th) 71, 2009 CarswellOnt 391 (Ont. S.C.J.
[Commercial List]) — referred to

Stelco Inc., Re (2004), 48 C.B.R. (4th) 299, 2004 CarswellOnt 1211 (Ont. S.C.J. [Commercial List]) — re-
ferred to

Stelco Inc., Re (2004), 2004 CarswellOnt 2936 (Ont. C.A.) — referred to
Statutes considered:

Bankruptcy and Insolvency Act, R.S.C. 1985, c. B-3
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Generally — referred to

Bankruptcy Code, 11 U.S.C.
Chapter 15 — referred to

Canada Business Corporations Act, R.S.C. 1985, c. C-44
Generally — referred to
s. 106(6) — referred to
8. 133(1) — referred to
s. 133(1)(b) — referred to
s. 133(3) — referred to

Companies' Creditors Arrangement Act, R.S.C. 1985, c¢. C-36
Generally — considered
s. 2 "debtor company" — referred to
8. 11 — considered
s. 11(2) — referred to
s. 11.2 [en. 1997, c. 12, s. 124] — considered
s. 11.2(1) [en. 2005, c. 47, s. 128] — referred to
s. 11.2(4) [en. 2005, c. 47, s. 128] — considered
s. 11.4 [en. 1997, c. 12, s. 124] — considered
s. 11.4(1) [en. 1997, c. 12, s. 124] — referred to
s. 11.4(3) [en. 1997, c. 12, s. 124] — considered
s. 11.51 [en. 2005, c. 47, s. 128] — considered
s. 11.52 [en. 2005, c. 47, s. 128] — considered
s. 23 — considered

Courts of Justice Act, R.S.0. 1990, c. C.43
s. 137(2) — considered

Rules considered:
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Rules of Civil Procedure, RR.O. 1990, Reg. 194

R. 38.09 — referred to
APPLICATION for relief pursuant to Companies' Creditors Arrangement Act.
Pepall J.:

1 Canwest Global Communications Corp. ("Canwest Global"), its principal operating subsidiary, Canwest
Media Inc. ("CMI"), and the other applicants listed on Schedule "A" of the Notice of Application apply for relief
pursuant to the Companies' Creditors Arrangement Act.[FN1] The applicants also seek to have the stay of pro-
ceedings and other provisions extend to the following partnerships: Canwest Television Limited Partnership
("CTLP"), Fox Sports World Canada Partnership and The National Post Company/La Publication National Post
("The National Post Company"). The businesses operated by the applicants and the aforementioned partnerships
include (i) Canwest's free-to-air television broadcast business (ie. the Global Television Network stations); (ii)
certain subscription-based specialty television channels that are wholly owned and operated by CTLP; and (iii)
the National Post.

2 The Canwest Global enterprise as a whole includes the applicants, the partnerships and Canwest Global's
other subsidiaries that are not applicants. The term Canwest will be used to refer to the entire enterprise. The
term CMI Entities will be used to refer to the applicants and the three aforementioned partnerships. The follow-
ing entities are not applicants nor is a stay sought in respect of any of them: the entities in Canwest's newspaper
publishing and digital media business in Canada (other than the National Post Company) namely the Canwest
Limited Partnership, Canwest Publishing Inc./Publications Canwest Inc., Canwest Books Inc., and Canwest
(Canada) Inc.; the Canadian subscription based specialty television channels acquired from Alliance Atlantis
Communications Inc. in August, 2007 which are held jointly with Goldman Sachs Capital Partners and operated
by CW Investments Co. and its subsidiaries; and subscription-based specialty television channels which are not
wholly owned by CTLP.

3 No one appearing opposed the relief requested.
Backround Facts

4 Canwest is a leading Canadian media company with interests in twelve free-to-air television stations com-
prising the Global Television Network, subscription-based specialty television channels and newspaper publish-
ing and digital media operations.

5 As of October 1, 2009, Canwest employed the full time equivalent of approximately 7,400 employees
around the world. Of that number, the full time equivalent of approximately 1,700 are employed by the CMI En-
tities, the vast majority of whom work in Canada and 850 of whom work in Ontario.

6 Canwest Global owns 100% of CMIL. CMI has direct or indirect ownership interests in all of the other
CMI Entities. Ontario is the chief place of business of the CMI Entities.

7 Canwest Global is a public company continued under the Canada Business Corporations Act[FN2]. It has
authorized capital consisting of an unlimited number of preference shares, multiple voting shares, subordinate
voting shares, and non-voting shares. It is a "constrained-share company" which means that at least 66 2/3% of
its voting shares must be beneficially owned by Canadians. The Asper family built the Canwest enterprise and
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family members hold various classes of shares. In April and May, 2009, corporate decision making was consol-
idated and streamlined.

8 The CMI Entities generate the majority of their revenue from the sale of advertising (approximately 77%
on a consolidated basis). Fuelled by a deteriorating economic environment in Canada and elsewhere, in 2008
and 2009, they experienced a decline in their advertising revenues. This caused problems with cash flow and cir-
cumstances were exacerbated by their high fixed operating costs. In response to these conditions, the CMI Entit-
ies took steps to improve cash flow and to strengthen their balance sheets. They commenced workforce reduc-
tions and cost saving measures, sold certain interests and assets, and engaged in discussions with the CRTC and
the Federal government on issues of concern.

9 Economic conditions did not improve nor did the financial circumstances of the CMI Entities. They ex-
perienced significant tightening of credit from critical suppliers and trade creditors, a further reduction of ad-
vertising commitments, demands for reduced credit terms by newsprint and printing suppliers, and restrictions
on or cancellation of credit cards for certain employees.

10 In February, 2009, CMI breached certain of the financial covenants in its secured credit facility. It sub-
sequently received waivers of the borrowing conditions on six occasions. On March 15, 2009, it failed to make
an interest payment of US$30.4 million due on 8% senior subordinated notes. CMI entered into negotiations
with an ad hoc committee of the 8% senior subordinated noteholders holding approximately 72% of the notes
(the "Ad Hoc Committee"). An agreement was reached wherein CMI and its subsidiary CTLP agreed to issue
US$105 million in 12% secured notes to members of the Ad Hoc Committee. At the same time, CMI entered in-
to an agreement with CIT Business Credit Canada Inc. ("CIT") in which CIT agreed to provide a senior secured
revolving asset based loan facility of up to $75 million. CMI used the funds generated for operations and to re-
pay amounts owing on the senior credit facility with a syndicate of lenders of which the Bank of Nova Scotia
was the administrative agent. These funds were also used to settle related swap obligations.

11 Canwest Global reports its financial results on a consolidated basis. As at May 31, 2009, it had total con-
solidated assets with a net book value of $4.855 billion and total consolidated liabilities of $5.846 billion. The
subsidiaries of Canwest Global that are not applicants or partnerships in this proceeding had short and long term
debt totalling $2.742 billion as at May 31, 2009 and the CMI Entities had indebtedness of approximately $954
million. For the 9 months ended May 31, 2009, Canwest Global's consolidated revenues decreased by $272 mil-
lion or 11% compared to the same period in 2008. In addition, operating income before amortization decreased
by $253 million or 47%. It reported a consolidated net loss of $1.578 billion compared to $22 million for the
same period in 2008. CMI reported that revenues for the Canadian television operations decreased by $8 million
or 4% in the third quarter of 2009 and operating profit was $21 million compared to $39 million in the same
period in 2008.

12 The board of directors of Canwest Global struck a special committee of the board ("the Special Commit-
tee") with a mandate to explore and consider strategic alternatives in order to maximize value. That committce
appointed Thomas Strike, who is the President, Corporate Development and Strategy Implementation of Canw-
est Global, as Recapitalization Officer and retained Hap Stephen, who is the Chairman and CEO of Stonecrest
Capital Inc., as a Restructuring Advisor ("CRA").

13 On September 15, 2009, CMI failed to pay US$30.4 million in interest payments due on the 8% senior
subordinated notes.
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14 On September 22, 2009, the board of directors of Canwest Global authorized the sale of all of the shares
of Ten Network Holdings Limited (Australia) ("Ten Holdings") held by its subsidiary, Canwest Mediaworks Ire-
land Holdings ("CMIH"). Prior to the sale, the CMI Entities had consolidated indebtedness totalling US$939.9
million pursuant to three facilities. CMI had issued 8% unsecured notes in an aggregate principal amount of
US$761,054,211. They were guaranteed by all of the CMI Entities except Canwest Global, and 30109, LLC.
CMI had also issued 12% secured notes in an aggregate principal amount of US$94 million. They were guaran-
teed by the CMI Entities. Amongst others, Canwest's subsidiary, CMIH, was a guarantor of both of these facilit-
ies. The 12% notes were secured by first ranking charges against all of the property of CMI, CTLP and the guar-
antors. In addition, pursuant to a credit agreement dated May 22, 2009 and subsequently amended, CMI has a
senior secured revolving asset-based loan facility in the maximum amount of $75 million with CIT Business
Credit Canada Inc. ("CIT"). Prior to the sale, the debt amounted to $23.4 million not including certain letters of
credit. The facility is guaranteed by CTLP, CMIH and others and secured by first ranking charges against all of
the property of CMI, CTLP, CMIH and other guarantors. Significant terms of the credit agreement are described
in paragraph 37 of the proposed Monitor's report. Upon a CCAA filing by CMI and commencement of proceed-
ings under Chapter 15 of the Bankruptcy Code, the CIT facility converts into a DIP financing arrangement and
increases to a maximum of $100 million.

15 Consents from a majority of the 8% senior subordinated noteholders were necessary to allow the sale of
the Ten Holdings shares. A Use of Cash Collateral and Consent Agreement was entered into by CMI, CMIH,
certain consenting noteholders and others wherein CMIH was allowed to lend the proceeds of sale to CMI.

16 The sale of CMIH's interest in Ten Holdings was settled on October 1, 2009. Gross proceeds of approx-
imately $634 million were realized. The proceeds were applied to fund general liquidity and operating costs of
CMI, pay all amounts owing under the 12% secured notes and all amounts outstanding under the CIT facility ex-
cept for certain letters of credit in an aggregate face amount of $10.7 million. In addition, a portion of the pro-
ceeds was used to reduce the amount outstanding with respect to the 8% senior subordinated notes leaving an
outstanding indebtedness thereunder of US$393.25 million.

17 In consideration for the loan provided by CMIH to CMI, CMI issued a secured intercompany note in fa-
vour of CMIH in the principal amount of $187.3 million and an unsecured promissory note in the principal
amount of $430.6 million. The secured note is subordinated to the CIT facility and is secured by a first ranking
charge on the property of CMI and the guarantors. The payment of all amounts owing under the unsecured
promissory note are subordinated and postponed in favour of amounts owing under the CIT facility. Canwest
Global, CTLP and others have guaranteed the notes. It is contemplated that the debt that is the subject matter of
the unsecured note will be compromised.

18 Without the funds advanced under the intercompany notes, the CMI Entities would be unable to meet
their liabilities as they come due. The consent of the noteholders to the use of the Ten Holdings proceeds was
predicated on the CMI Entities making this application for an Initial Order under the CCAA. Failure to do so
and to take certain other steps constitute an event of default under the Use of Cash Collateral and Consent
Agreement, the CIT facility and other agreements. The CMI Entities have insufficient funds to satisfy their ob-
ligations including those under the intercompany notes and the 8% senior subordinated notes.

19 The stay of proceedings under the CCAA is sought so as to allow the CMI Entities to proceed to develop
a plan of arrangement or compromise to implement a consensual "pre-packaged" recapitalization transaction.
The CMI Entities and the Ad Hoc Committee of noteholders have agreed on the terms of a going concern recap-
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italization transaction which is intended to form the basis of the plan. The terms are reflected in a support agree-
ment and term sheet. The recapitalization transaction contemplates amongst other things, a significant reduction
of debt and a debt for equity restructuring. The applicants anticipate that a substantial number of the businesses
operated by the CMI Entities will continue as going concerns thereby preserving enterprise value for stakehold-
ers and maintaining employment for as many as possible. As mentioned, certain steps designed to implement the
recapitalization transaction have already been taken prior to the commencement of these proceedings.

20 CMI has agreed to maintain not more than $2.5 million as cash collateral in a deposit account with the
Bank of Nova Scotia to secure cash management obligations owed to BNS. BNS holds first ranking security
against those funds and no court ordered charge attaches to the funds in the account.

21 The CMI Entities maintain eleven defined benefit pension plans and four defined contribution pension
plans. There is an aggregate solvency deficiency of $13.3 million as at the last valuation date and a wind up de-
ficiency of $32.8 million. There are twelve television collective agreements eleven of which are negotiated with
the Communications, Energy and Paperworkers Union of Canada. The Canadian Union of Public Employees ne-
gotiated the twelfth television collective agreement. It expires on December 31, 2010. The other collective
agreements are in expired status. None of the approximately 250 employees of the National Post Company are
unionized. The CMI Entities propose to honour their payroll obligations to their employees, including all pre-
filing wages and employee benefits outstanding as at the date of the commencement of the CCAA proceedings
and payments in connection with their pension obligations.

Proposed Monitor

22 The applicants propose that FTI Consulting Canada Inc. serve as the Monitor in these proceedings. It is
clearly qualified to act and has provided the Court with its consent to act. Neither FTI nor any of its representat-
ives have served in any of the capacities prohibited by section of the amendments to the CCAA.

Proposed Order

23 I have reviewed in some detail the history that preceded this application. It culminated in the presenta-
tion of the within application and proposed order. Having reviewed the materials and heard submissions, I was
satisfied that the relief requested should be granted.

24 This case involves a consideration of the amendments to the CCAA that were proclaimed in force on
September 18, 2009. While these were long awaited, in many instances they reflect practices and principles that
have been adopted by insolvency practitioners and developed in the jurisprudence and academic writings on the
subject of the CCAA. In no way do the amendments change or detract from the underlying purpose of the
CCAA, namely to provide debtor companies with the opportunity to extract themselves from financial diffi-
culties notwithstanding insolvency and to reorganize their affairs for the benefit of stakeholders. In my view, the
amendments should be interpreted and applied with that objective in mind.

(a) Threshhold Issues

25 Firstly, the applicants qualify as debtor companies under the CCAA. Their chief place of business is in
Ontario. The applicants are affiliated debtor companies with total claims against them exceeding $5 million. The
CMI Entities are in default of their obligations. CMI does not have the necessary liquidity to make an interest
payment in the amount of US$30.4 million that was due on September 15, 2009 and none of the other CMI En-
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tities who are all guarantors are able to make such a payment either. The assets of the CMI Entities are insuffi-
cient to discharge all of the liabilities. The CMI Entities are unable to satisfy their debts as they come due and
they are insolvent. They are insolvent both under the Bankruptcy and Insolvency Act[FN3] definition and under
the more expansive definition of insolvency used in Stelco Inc., Re[FN4]. Absent these CCAA proceedings, the
applicants would lack liquidity and would be unable to continue as going concerns. The CMI Entities have ac-
knowledged their insolvency in the affidavit filed in support of the application.

26 Secondly, the required statement of projected cash-flow and other financial documents required under
section 11(2) of the CCAA have been filed.

(b) Stay of Proceedings

27 Under section 11 of the CCAA, the Court has broad jurisdiction to grant a stay of proceedings and to
give a debtor company a chance to develop a plan of compromise or arrangement. In my view, given the facts
outlined, a stay is necessary to create stability and to allow the CMI Entities to pursue their restructuring.

(b) Partnerships and Foreign Subsidiaries

28 The applicants seek to extend the stay of proceedings and other relief to the aforementioned partnerships.
The partnerships are intertwined with the applicants’ ongoing operations. They own the National Post daily
newspaper and Canadian free-to-air television assets and certain of its specialty television channels and some
other television assets. These businesses constitute a significant portion of the overall enterprise value of the
CMI Entities. The partnerships are also guarantors of the 8% senior subordinated notes.

29 While the CCAA definition of a company does not include a partnership or limited partnership, courts
have repeatedly exercised their inherent jurisdiction to extend the scope of CCAA proceedings to encompass
them. See for example Lehndorff General Partner Ltd., Re[FN5]; Smurfit-Stone Container Canada Inc., Re
[FN6]; and Calpine Canada Energy Ltd., Re[FNT]. In this case, the partnerships carry on operations that are in-
tegral and closely interrelated to the business of the applicants. The operations and obligations of the partner-
ships are so intertwined with those of the applicants that irreparable harm would ensue if the requested stay were
not granted. In my view, it is just and convenient to grant the relief requested with respect to the partnerships.

30 Certain applicants are foreign subsidiaries of CMI Each is a guarantor under the 8% senior subordinated
notes, the CIT credit agreement (and therefore the DIP facility), the intercompany notes and is party to the sup-
port agreement and the Use of Cash Collateral and Consent Agreement. If the stay of proceedings was not exten-
ded to these entities, creditors could seek to enforce their guarantees. I am persuaded that the foreign subsidiary
applicants as that term is defined in the affidavit filed are debtor companies within the meaning of section 2 of
the CCAA and that I have jurisdiction and ought to grant the order requested as it relates to them. In this regard,
I note that they are insolvent and each holds assets in Ontario in that they each maintain funds on deposit at the
Bank of Nova Scotia in Toronto. See in this regard Cadillac Fairview Inc., Re[FN8] and Global Light Telecom-
munications Inc., Re[FN9]

(C) DIP Financing

31 Turning to the DIP financing, the premise underlying approval of DIP financing is that it is a benefit to
all stakeholders as it allows the debtors to protect going-concern value while they attempt to devise a plan ac-
ceptable to creditors. While in the past, courts relied on inherent jurisdiction to approve the terms of a DIP fin-
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ancing charge, the September 18, 2009 amendments to the CCAA now expressly provide jurisdiction to grant a
DIP financing charge. Section 11.2 of the Act states:

(1) On application by a debtor company and on notice to the secured creditors who are likely to be affected
by the security or charge, a court may make an order declaring that all or part of the company's property is
subject to a security or charge — in an amount that the court considers appropriate — in favour of a person
specified in the order who agrees to lend to the company an amount approved by the court as being required
by the company, having regard to its cash-flow statement. The security or charge may not secure an obliga-
tion that exists before the order is made.

(2) The court may order that the security or charge rank in priority over the claim of any secured creditor of
the company.

(3) The court may order that the security or charge rank in priority over any security or charge arising from
a previous order made under subsection (1) only with the consent of the person in whose favour the previ-
ous order was made.

(4) In deciding whether to make an order, the court is to consider, among other things,
(a) the period during which the company is expected to be subject to proceedings under this Act;
(b) how the company's business and financial affairs are to be managed during the proceedings;
(c) whether the company's management has the confidence of its major creditors;

(d) whether the loan would enhance the prospects of a viable compromise or arrangement being made in
respect of the company;

(e) the nature and value of the company's property;
(f) whether any creditor would be materially prejudiced as a result of the security or charge; and

(g) the monitor's report referred to in paragraph 23(1)(b), if any.

32 In light of the language of section 11.2(1), the first issue to consider is whether notice has been given to
secured creditors who are likely to be affected by the security or charge. Paragraph 57 of the proposed order af-
fords priority to the DIP charge, the administration charge, the Directors' and Officers' charge and the KERP
charge with the following exception: "any validly perfected purchase money security interest in favour of a se-
cured creditor or any statutory encumbrance existing on the date of this order in favour of any person which is a
"secured creditor" as defined in the CCAA in respect of any of source deductions from wages, employer health
tax, workers compensation, GST/QST, PST payables, vacation pay and banked overtime for employees, and
amounts under the Wage Earners' Protection Program that are subject to a super priority claim under the BIA™.
This provision coupled with the notice that was provided satisfied me that secured creditors either were served
or are unaffected by the DIP charge. This approach is both consistent with the legislation and practical.

33 Secondly, the Court must determine that the amount of the DIP is appropriate and required having regard
to the debtors' cash-flow statement. The DIP charge is for up to $100 million. Prior to entering into the CIT fa-
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cility, the CMI Entities sought proposals from other third party lenders for a credit facility that would convert to
a DIP facility should the CMI Entities be required to file for protection under the CCAA. The CIT facility was
the best proposal submitted. In this case, it is contemplated that implementation of the plan will occur no later
than April 15, 2010. The total amount of cash on hand is expected to be down to approximately $10 million by
late December, 2009 based on the cash flow forecast. The applicants state that this is an insufficient cushion for
an enterprise of this magnitude. The cash-flow statements project the need for the liquidity provided by the DIP
facility for the recapitalization transaction to be finalized. The facility is to accommodate additional liquidity re-
quirements during the CCAA proceedings. It will enable the CMI Entities to operate as going concerns while
pursuing the implementation and completion of a viable plan and will provide creditors with assurances of same.
I also note that the proposed facility is simply a conversion of the pre-existing CIT facility and as such, it is ex-
pected that there would be no material prejudice to any of the creditors of the CMI Entities that arises from the
granting of the DIP charge. I am persuaded that the amount is appropriate and required.

34 Thirdly, the DIP charge must not and does not secure an obligation that existed before the order was
made. The only amount outstanding on the CIT facility is $10.7 in outstanding letters of credit. These letters of
credit are secured by existing security and it is proposed that that security rank ahead of the DIP charge.

35 Lastly, I must consider amongst others, the enumerated factors in paragraph 11.2(4) of the Act. I have
already addressed some of them. The Management Directors of the applicants as that term is used in the materi-
als filed will continue to manage the CMI Entities during the CCAA proceedings. It would appear that manage-
ment has the confidence of its major creditors. The CMI Entities have appointed a CRA and a Restructuring Of-
ficer to negotiate and implement the recapitalization transaction and the aforementioned directors will continue
to manage the CMI Entities during the CCAA proceedings. The DIP facility will enhance the prospects of a
completed restructuring. CIT has stated that it will not convert the CIT facility into a DIP facility if the DIP
charge is not approved. In its report, the proposed Monitor observes that the ability to borrow funds from a court
approved DIP facility secured by the DIP charge is crucial to retain the confidence of the CMI Entities' credit-
ors, employees and suppliers and would enhance the prospects of a viable compromise or arrangement being
made. The proposed Monitor is supportive of the DIP facility and charge.

36 For all of these reasons, I was prepared to approve the DIP facility and charge.
(d) Administration Charge

37 While an administration charge was customarily granted by courts to secure the fees and disbursements
of the professional advisors who guided a debtor company through the CCAA process, as a result of the amend-
ments to the CCAA, there is now statutory authority to grant such a charge. Section 11.52 of the CCAA states:

(1) On notice to the secured creditors who are likely to be affected by the security or charge, the court may
make an order declaring that all or part of the property of a debtor company is subject to a security or charge
— in an amount that the court considers appropriate — in respect of the fees and expenses of

(a) the monitor, including the fees and expenses of any financial, legal or other experts engaged by the
monitor in the performance of the monitor's duties;

(b) any financial, legal or other experts engaged by the company for the purpose of proceedings under
this Act; and
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(c) any financial, legal or other experts engaged by any other interested person if the court is satisfied
that the security or charge is necessary for their effective participation in proceedings under this Act.

(2) The court may order that the security or charge rank in priority over the claim of any secured creditor of
the company.

38 I must therefore be convinced that (1) notice has been given to the secured creditors likely to be affected
by the charge; (2) the amount is appropriate; and (3) the charge should extend to all of the proposed beneficiar-
ies.

39 As with the DIP charge, the issue relating to notice to affected secured creditors has been addressed ap-
propriately by the applicants. The amount requested is up to $15 million. The beneficiaries of the charge are: the
Monitor and its counsel; counsel to the CMI Entities; the financial advisor to the Special Committee and its
counsel; counsel to the Management Directors; the CRA; the financial advisor to the Ad Hoc Committee; and
RBC Capital Markets and its counsel. The proposed Monitor supports the aforementioned charge and considers
it to be required and reasonable in the circumstances in order to preserve the going concern operations of the
CMI Entities. The applicants submit that the above-note professionals who have played a necessary and integral
role in the restructuring activities to date are necessary to implement the recapitalization transaction.

40 Estimating quantum is an inexact exercise but I am prepared to accept the amount as being appropriate.
There has obviously been extensive negotiation by stakeholders and the restructuring is of considerable mag-
nitude and complexity. I was prepared to accept the submissions relating to the administration charge. I have not
included any requirement that all of these professionals be required to have their accounts scrutinized and ap-
proved by the Court but they should not preclude this possibility.

(e) Critical Suppliers

41 The next issue to consider is the applicants' request for authorization to pay pre-filing amounts owed to
critical suppliers. In recognition that one of the purposes of the CCAA is to permit an insolvent corporation to
remain in business, typically courts exercised their inherent jurisdiction to grant such authorization and a charge
with respect to the provision of essential goods and services. In the recent amendments, Parliament codified the
practice of permitting the payment of pre-filing amounts to critical suppliers and the provision of a charge. Spe-
cifically, section 11.4 provides:

(1) On application by a debtor company and on notice to the secured creditors who are likely to be affected
by the security or charge, the court may make an order declaring a person to be a critical supplier to the
company if the court is satisfied that the person is a supplier of goods or services to the company and that
the goods or services that are supplied are critical to the company's continued operation.

(2) If the court declares a person to be a critical supplier, the court may make an order requiring the person
to supply any goods or services specified by the court to the company on any terms and conditions that are
consistent with the supply relationship or that the court considers appropriate.

(3) If the court makes an order under subsection (2), the court shall, in the order, declare that all or part of
the property of the company is subject to a security or charge in favour of the person declared to be a critical
supplier, in an amount equal to the value of the goods or services supplied under the terms of the order.
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(4) The court may order that the security or charge rank in priority over the claim of any secured creditor of
the company.

42 Under these provisions, the Court must be satisfied that there has been notice to creditors likely to be af-
fected by the charge, the person is a supplier of goods or services to the company, and that the goods or services
that are supplied are critical to the company's continued operation. While one might interpret section 11.4 (3) as
requiring a charge any time a person is declared to be a critical supplier, in my view, this provision only applies
when a court is compelling a person to supply. The charge then provides protection to the unwilling supplier.

43 In this case, no charge is requested and no additional notice is therefore required. Indeed, there is an is-
sue as to whether in the absence of a request for a charge, section 11.4 is even applicable and the Court is left to
rely on inherent jurisdiction. The section seems to be primarily directed to the conditions surrounding the grant-
ing of a charge to secure critical suppliers. That said, even if it is applicable, I am satisfied that the applicants
have met the requirements. The CMI Entities seek authorization to make certain payments to third parties that
provide goods and services integral to their business. These include television programming suppliers given the
need for continuous and undisturbed flow of programming, newsprint suppliers given the dependency of the Na-
tional Post on a continuous and uninterrupted supply of newsprint to enable it to publish and on newspaper dis-
tributors, and the American Express Corporate Card Program and Central Billed Accounts that are required for
CMI Entity employees to perform their job functions. No payment would be made without the consent of the
Monitor. I accept that these suppliers are critical in nature. The CMI Entities also seek more general authoriza-
tion allowing them to pay other suppliers if in the opinion of the CMI Entities, the supplier is critical. Again, no
payment would be made without the consent of the Monitor. In addition, again no charge securing any payments
is sought. This is not contrary to the language of section 11.4 (1) or to its purpose. The CMI Entities seek the
ability to pay other suppliers if in their opinion the supplier is critical to their business and ongoing operations.
The order requested is facilitative and practical in nature. The proposed Monitor supports the applicants’ request
and states that it will work to ensure that payments to suppliers in respect of pre-filing liabilities are minimized.
The Monitor is of course an officer of the Court and is always able to seek direction from the Court if necessary.
In addition, it will report on any such additional payments when it files its reports for Court approval. In the cir-
cumstances outlined, I am prepared to grant the relief requested in this regard.

() Directors' and Officers’ Charge

44 The applicants also seck a directors' and officers' ("D &O") charge in the amount of $20 million. The
proposed charge would rank after the administration charge, the existing CIT security, and the DIP charge. It
would rank pari passu with the KERP charge discussed subsequently in this endorsement but postponed in right
of payment to the extent of the first $85 million payable under the secured intercompany note.

45 Again, the recent amendments to the CCAA allow for such a charge. Section 11.51 provides that:

(1) On application by a debtor company and on notice to the secured creditors who are likely to be affected
by the security or charge, the court may make an order declaring that all or part of the property of the com-
pany is subject to a security or charge — in an amount that the court considers appropriate — in favour of
any director or officer of the company to indemnify the director or officer against obligations and liabilities
that they may incur as a director or officer of the company

(2) The court may order that the security or charge rank in priority over the claim of any secured creditor of
the company.
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(3) The court may not make the order if in its opinion the company could obtain adequate indemnification
insurance for the director or officer at a reasonable cost.

(4) The court shall make an order declaring that the security or charge does not apply in respect of a specific
obligation or liability incurred by a director or officer if in its opinion the obligation or liability was in-
curred as a result of the director's or officer's gross negligence or wilful misconduct or, in Quebec, the dir-
ector's or officer's gross or intentional fault.

46 I have already addressed the issue of notice to affected secured creditors. I must also be satisfied with the
amount and that the charge is for obligations and liabilities the directors and officers may incur after the com-
mencement of proceedings. It is not to extend to coverage of wilful misconduct or gross negligence and no order
should be granted if adequate insurance at a reasonable cost could be obtained.

47 The proposed Monitor reports that the amount of $20 million was estimated taking into consideration the
existing D&O insurance and the potential liabilities which may attach including certain employee related and tax
related obligations. The amount was negotiated with the DIP lender and the Ad Hoc Committee. The order pro-
posed speaks of indemnification relating to the failure of any of the CMI Entities, after the date of the order, to
make certain payments. It also excludes gross negligence and wilful misconduct. The D&O insurance provides
for $30 million in coverage and $10 million in excess coverage for a total of $40 million. It will expire in a mat-
ter of weeks and Canwest Global has been unable to obtain additional or replacement coverage. I am advised
that it also extends to others in the Canwest enterprise and not just to the CMI Entities. The directors and senior
management are described as highly experienced, fully functional and qualified. The directors have indicated
that they cannot continue in the restructuring effort unless the order includes the requested directors' charge.

48 The purpose of such a charge is to keep the directors and officers in place during the restructuring by
providing them with protection against liabilities they could incur during the restructuring: General Publishing
Co., Re[FN10] Retaining the current directors and officers of the applicants would avoid destabilization and
would assist in the restructuring. The proposed charge would enable the applicants to keep the experienced
board of directors supported by experienced senior management. The proposed Monitor believes that the charge
is required and is reasonable in the circumstances and also observes that it will not cover all of the directors' and
officers' liabilities in the worst case scenario. In all of these circumstances, I approved the request.

(2) Key Employee Retention Plans

49 Approval of a KERP and a KERP charge are matters of discretion. In this case, the CMI Entities have
developed KERPs that are designed to facilitate and encourage the continued participation of certain of the CMI
Entities' senior executives and other key employees who are required to guide the CMI Entities through a suc-
cessful restructuring with a view to preserving enterprise value. There are 20 KERP participants all of whom are
described by the applicants as being critical to the successful restructuring of the CMI Entities. Details of the
KERPs are outlined in the materials and the proposed Monitor's report. A charge of $5.9 million is requested.
The three Management Directors are seasoned executives with extensive experience in the broadcasting and
publishing industries. They have played critical roles in the restructuring initiatives taken to date. The applicants
state that it is probable that they would consider other employment opportunities if the KERPs were not secured
by a KERP charge. The other proposed participants are also described as being crucial to the restructuring and it
would be extremely difficult to find replacements for them

50 Significantly in my view, the Monitor who has scrutinized the proposed KERPs and charge is supportive.

© 2013 Thomson Reuters. No Claim to Orig. Govt. Works
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Furthermore, they have been approved by the Board, the Special Committee, the Human Resources Committee
of Canwest Global and the Ad Hoc Committee. The factors enumerated in Grant Forest Products Inc., Re
[FN11] have all been met and T am persuaded that the relief in this regard should be granted.

51 The applicants ask that the Confidential Supplement containing unredacted copies of the KERPs that re-
veal individually identifiable information and compensation information be sealed. Generally speaking, judges
are most reluctant to grant sealing orders. An open court and public access are fundamental to our system of
justice. Section 137(2) of the Courts of Justice Act provides authority to grant a sealing order and the Supreme
Court of Canada's decision in Sierra Club of Canada v. Canada (Minister of Finance)[FN12]provides guidance
on the appropriate legal principles to be applied. Firstly, the Court must be satisfied that the order is necessary in
order to prevent a serious risk to an important interest, including a commercial interest, in the context of litiga-
tion because reasonable alternative measures will not prevent the risk. Secondly, the salutary effects of the order
should outweigh its deleterious effects including the effects on the right to free expression which includes the
public interest in open and accessible court proceedings.

52 In this case, the unredacted KERPs reveal individually identifiable information including compensation
information. Protection of sensitive personal and compensation information the disclosure of which could cause
harm to the individuals and to the CMI Entities is an important commercial interest that should be protected. The
KERP participants have a reasonable expectation that their personal information would be kept confidential. As
to the second branch of the test, the aggregate amount of the KERPs has been disclosed and the individual per-
sonal information adds nothing. It seems to me that this second branch of the test has been met. The relief re-
quested is granted.

Annual Meeting

53 The CMI Entities seek an order postponing the annual general meeting of shareholders of Canwest Glob-
al. Pursuant to section 133 (1)(b) of the CBCA, a corporation is required to call an annual meeting by no later
than February 28, 2010, being six months after the end of its preceding financial year which ended on August
31, 2009. Pursuant to section 133 (3), despite subsection (1), the corporation may apply to the court for an order
extending the time for calling an annual meeting.

54 CCAA courts have commonly granted extensions of time for the calling of an annual general meeting. In
this case, the CMI Entities including Canwest Global are devoting their time to stabilizing business and imple-
menting a plan. Time and resources would be diverted if the time was not extended as requested and the prepara-
tion for and the holding of the annual meeting would likely impede the timely and desirable restructuring of the
CMI Entities. Under section 106(6) of the CBCA, if directors of a corporation are not elected, the incumbent dir-
ectors continue. Financial and other information will be available on the proposed Monitor's website. An exten-
sion is properly granted.

Other

55 The applicants request authorization to commence Chapter 15 proceedings in the U.S. Continued timely
supply of U.S. network and other programming is necessary to preserve going concern value. Commencement of
Chapter 15 proceedings to have the CCAA proceedings recognized as "foreign main proceedings" is a prerequis-
ite to the conversion of the CIT facility into the DIP facility. Authorization is granted.

56 Canwest's various corporate and other entities share certain business services. They are seeking to con-
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tinue to provide and receive inter-company services in the ordinary course during the CCAA proceedings. This
is supported by the proposed Monitor and FTI will monitor and report to the Court on matters pertaining to the
provision of inter-company services.

57 Section 23 of the amended CCAA now addresses certain duties and functions of the Monitor including
the provision of notice of an Initial Order although the Court may order otherwise. Here the financial threshold
for notice to creditors has been increased from $1000 to $5000 so as to reduce the burden and cost of such a pro-
cess. The proceedings will be widely published in the media and the Initial Order is to be posted on the Monit-
or's website. Other meritorious adjustments were also made to the notice provisions.

58 This is a "pre-packaged" restructuring and as such, stakeholders have negotiated and agreed on the terms
of the requested order. That said, not every stakeholder was before me. For this reason, interested parties are re-
minded that the order includes the usual come back provision. The return date of any motion to vary, rescind or
affect the provisions relating to the CIT credit agreement or the CMI DIP must be no later than November 5,
2009.

59 I have obviously not addressed every provision in the order but have attempted to address some key pro-
visions. In support of the requested relief, the applicants filed a factum and the proposed Monitor filed a report.
These were most helpful. A factum is required under Rule 38.09 of the Rules of Civil Procedure. Both a factum
and a proposed Monitor's report should customarily be filed with a request for an Initial Order under the CCAA.

Conclusion
60 Weak economic conditions and a high debt load do not a happy couple make but clearly many of the
stakeholders have been working hard to produce as desirable an outcome as possible in the circumstances. Hope-
fully the cooperation will persist.

Application granted.
FN1 R.S.C. 1985, ¢. C. 36, as amended
FN2 R.S.C. 1985, c.C.44.
FN3 R.S.C. 1985, c. B-3, as amended.

FN4 (2004), 48 C.B.R. (4th) 299 (Ont. S.C.J. [Commercial List]); leave to appeal refused 2004 CarswellOnt
2936 (Ont. C.A)).

FNS5 (1993), 9 B.L.R. (2d) 275 (Ont. Gen. Div. [Commercial List]).
FN6 [2009] O.J. No. 349 (Ont. S.C.J. [Commercial List]).

FN7 (2006), 19 C.B.R. (5th) 187 (Alta. Q.B.).

FNS (1995), 30 C.B.R. (3d) 29 (Ont. Gen. Div. [Commercial List]).

FNO (2004), 33 B.C.L.R. (4th) 155 (B.C. S.C.).

© 2013 Thomson Reuters. No Claim to Orig. Govt. Works
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FN10 (2003), 39 C.B.R. (4th) 216 (Ont. S.C.1.).

FN11 [2009] O.J. No. 3344 (Ont. S.C.J. [Commercial List]). That said, given the nature of the relationship
between a board of directors and senior management, it may not always be appropriate to give undue considera-
tion to the principle of business judgment.

FN12 [2002] 2 S.C.R. 522 (S.C.C.).

END OF DOCUMENT
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OVERVIEW

[1] The Applicant, Sino-Forest Corporation (“SFC”), moves for an Initial Order and Sale
Process Order under the Companies’ Creditors Arrangement Act (“CCAA”).

2] The factual basis for the application is set out in the affidavit of Mr. W. Judson Martin,
sworn March 30, 2012. Additional detail has been provided in a pre-filing report provided by the
proposed monitor, FTI Consulting Canada Inc. (“FTI”).

[3] Counsel to SFC advise that, after extensive arm’s-length negotiations, SFC has entered
into a Support Agreement with a substantial number of its Noteholders, which requires SFC to
pursue a CCAA plan as well as a Sale Process.

[4] Counsel to SFC advises that the restructuring transactions contemplated by this
proceeding are intended to:

(a) separate Sino-Forest’s business operations from the problems facing SFC outside the
People’s Republic of China (“PRC”) by transferring the intermediate holding
companies that own the “business” and SFC’s inter-company claims against its
subsidiaries to a newly formed company owned primarily by the Noteholders in
compromise of their claims;

(b) effect a Sale Process to determine whether anyone will purchase SFC’s business
operations for an amount of consideration acceptable to SFC and its Noteholders,
with potential excess being made available to Junior Constituents;

(c) create a structure that will enable litigation claims to be pursued for the benefit of
SFC’s stakeholders; and

(d) allow Junior Constituents some “upside” in the form of a profit participation if Sino-
Forest’s business operations acquired by the Noteholders are monetized at a profit
within seven years from Plan implementation.

[5] The relief sought by SFC in this application includes:

) a stay of proceedings against SFC, its current or former directors or officers, any
of SFC’s property, and in respect of certain of SFC’s subsidiaries with respect to
the note indentures issued by SFC;

(i)  the granting of a Directors’ Charge and Administration Charge on certain of
SFC’s property;

(iii)  the approval of the engagement letter of SFC’s financial advisor, Houlihan Lokey;

2012 ONSC 2063 (CanLll)



26
- Page 3 -
(iv)  the relieving of SFC of any obligation to call and hold an annual meeting of
shareholders until further order of this court; and
(v)  the approval of sales process procedures.
FACTS

[6] SFC was formed under the Business Corporations Act (Ontario), R.S.0. 1990, c. B-16,

and in 2002 filed articles of continuance under the Canada Business Corporations Act, R.S.C.

1985 ¢. C-44 (“CBCA”).

[7]1 Since 1995, SFC has been a publicly-listed company on the TSX. SFC’s registered office
is in Mississauga, Ontario, and its principal executive office is in Hong Kong.

(8] A total of 137 entities make up the Sino-Forest Companies: 67 PRC incorporated entities
(with 12 branch companies), 58 BVI incorporated entities, 7 Hong Kong incorporated entities, 2
Canadian entities and 3 entities incorporated in other jurisdictions.

[9] SFC currently has three employees. Collectively, the Sino-Forest Companies employ a
total of approximately 3,553 employees, with approximately 3,460 located in the PRC and
approximately 90 located in Hong Kong.

[10]  Sino-Forest is a publicly-listed major integrated forest plantation operator and forest
productions company, with assets predominantly in the PRC. Its principal businesses include the
sale of standing timber and wood logs, the ownership and management of forest plantation trees,
and the complementary manufacturing of downstream engineered-wood products.

[11]  Substantially all of Sino-Forest’s sales are generated in the PRC.

[12]  On June 2, 2011, Muddy Waters LLC published a report (the “MW Report”) which,
according to submissions made by SFC, alleged, among other things, that SFC is a “near total
fraud” and a “ponzi scheme”.

[13] On the same day that the MW Report was released, the board of directors of SFC
appointed an independent committee to investigate the allegations set out in the MW Report.

[14] In addition, investigations have been launched by the Ontario Securities Commission
(“OSC”), the Hong Kong Securities and Futures Commissions (“HKSFC”) and the Royal
Canadian Mounted Police (“RCMP”).

[15] On August 26, 2011, the OSC issued a cease trade order with respect to the securities of
SFC and with respect to certain senior management personnel. With the consent of SFC, the
cease trade order was extended by subsequent orders of the OSC.

[16] SFC and certain of its officers, directors and employees, along with SFC’s current and
former auditors, technical consultants and various underwriters involved in prior equity and debt

2012 ONSC 2063 (CanLll)
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offerings, have been named as defendants in eight class action lawsuits in Canada. Additionally,
a class action was commenced against SFC and other defendants in the State of New York.

[17] The affidavit of Mr. Martin also points out that circumstances are such that SFC has not
been able to release Q3 2011 results and these circumstances could also impact SFC’s historical
financial statements and its ability to obtain an audit for its 2011 fiscal year. On January 10,
2012, SFC cautioned that its historic financial statements and related audit reports should not be
relied upon.

[18] SFC has issued four series of notes (two senior notes and two convertible notes), with a
combined principal amount of approximately $1.8 billion, which remain outstanding and mature
at various times between 2013 and 2017. The notes are supported by various guarantees from
subsidiaries of SFC, and some are also supported by share pledges from certain of SFC’s
subsidiaries.

[19] Mr. Martin has acknowledged that SFC’s failure to file the Q3 results constitutes a
default under the note indentures.

[20] On January 12, 2012, SFC announced that holders of a majority in principal amount of
SFC’s senior notes due 2014 and its senior notes due 2017 agreed to waive the default arising
from SFC’s failure to release the Q3 results on a timely basis.

[21] The waiver agreements expire on the earlier of April 30, 2012 and any earlier termination
of the waiver agreements in accordance with their terms. In addition, should SFC fail to file its
audited financial statements for its fiscal year ended December 31, 2011 by March 30, 2012, the
indenture trustees would be in a position to accelerate and enforce the approximately $1.8 billion
in notes.

[22] The audited financial statements for the fiscal year that ended on December 31, 2011
have not yet been filed.

[23] Mr. Martin also deposes that, although the allegations in the MW Report have not been
substantiated, the allegations have had a catastrophic negative impact on Sino-Forest’s business
activities and there has been a material decline in the market value of SFC’s common shares and
notes. Further, credit ratings were lowered and ultimately withdrawn.

[24] Mr. Martin contends that the various investigations and class action lawsuits have
required, and will continue to require, that significant resources be expended by directors,
officers and employees of Sino-Forest. This has also affected Sino-Forest’s ability to conduct its
operations in the normal course of business and the business has effectively been frozen and
ground to a halt. In addition, SFC has been unable to secure or renew certain existing onshore
banking facilities and has been unable to obtain offshore letters of credit to facilitate its trading
business. Further, relationships with the PRC government, local government, and suppliers have
become strained, making it increasingly difficult to conduct any business operations.

2012 ONSC 2083 (CanLlil)
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[25]  As noted above, following arm’s-length negotiations between SFC and the Ad Hoc
Noteholders, the parties entered into a Support Agreement which provides that SFC will pursue a
CCAA plan on the terms set out in the Support Agreement in order to implement the agreed
upon restructuring transaction.

APPLICATION OF THE CCAA

[26] SFC is a corporation continued under the CBCA and is a “company” as defined in the
CCAA.

[27] SFC also takes the position that it is a “debtor company” within the meaning of the
CCAA. A “debtor company” includes a company that is insolvent.

[28]  The issued and outstanding convertible and senior notes of SFC total approximately $1.8
billion. The waiver agreements with respect to SFC’s defaults under the senior notes expire on
April 30, 2012. Mr. Martin contends that, but for the Support Agreement, which requires SFC to
pursue a CCAA plan, the indenture trustees under the notes would be entitled to accelerate and
enforce the rights of the Noteholders as soon as April 30, 2012. As such, SFC contends that it is
insolvent as it is “reasonably expected to run out of liquidity within a reasonable proximity of
time” and would be unable to meet its obligations as they come due or continue as a going
concern. See Re Stelco [2004] O.J. No. 1257 at para. 26; leave to appeal to C.A. refused [2004]
0.J. No. 1903; leave to appeal to S.C.C. refused [2004] S.C.C.A. No. 336; and ATB Financial v.
Metcalfe and Mansfield Alternative Investments II Corp., [2008] O.J. No. 1818 (S.C.J.) at paras.
12 and 32.

[29]  For the purposes of this application, I accept that SFC is a “debtor company” within the
meaning of the CCAA and is insolvent; and, as a CBCA company that is insolvent with debts in
excess of $5 million, SFC meets the statutory requirements for relief under the CCAA.

[30]  The required financial information, including cash-flow information, has been filed.

[31] Iam satisfied that it is appropriate to grant SFC relief under the CCAA and to provide for
a stay of proceedings. FTI Consulting Canada, Inc., having filed its Consent to act, is appointed
Monitor.

THE ADMINISTRATION CHARGE

[32]  SFC has also requested an Administration Charge. Section 11.52 of the CCAA provides
the court with the jurisdiction to grant an Administration Charge in respect of the fees and
expenses of FTT and other professionals.

2012 ONSC 2063 (CanLll)
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[33] I am satisfied that, in the circumstances of this case, an Administration Charge in the
requested amount is appropriate. In making this determination I have taken into account the
complexity of the business, the proposed role of the beneficiaries of the charge, whether the
quantum of the proposed charge appears to be fair and reasonable, the position of the secured
creditors likely to be affected by the charge and the position of FTI.

[34] In this case, FTI supports the Administration Charge. Further, it is noted that the
Administration Charge does not seek a super priority charge ranking ahead of the secured
creditors.

THE DIRECTORS’ CHARGE

[35] SFC also requests a Directors’ Charge. Section 11.51 of the CCAA provides the court
with the jurisdiction to grant a charge in favour of any director to indemnify the director against
obligations and liabilities that they may incur as a director of the company after commencement
of the CCAA proceedings.

[36] Having reviewed the record, I am satisfied that the Directors’ Charge in the requested
amount is appropriate and necessary. In making this determination, I have taken into account
that the continued participation of directors is desirable and, in this particular case, absent the
Directors’ Charge, the directors have indicated they will not continue in their participation in the
restructuring of SFC. I am also satisfied that the insurance policies currently in place contain
exclusions and limitations of coverage which could leave SFC’s directors without coverage in
certain circumstances.

[37] In addition, the Directors’ Charge is intended to rank behind the Administration Charge.
Further, FTI supports the Directors’ Charge and the Directors’ Charge does not seek a super
priority charge ranking ahead of secured creditors.

[38] Based on the above, I am satisfied that the Directors’ Charge is fair and reasonable in the
circumstances.

THE SALE PROCESS
[39] SFC has also requested approval for the Sale Process.

[40] The CCAA is to be given a broad and liberal interpretation to achieve its objectives and
to facilitate the restructuring of an insolvent company. It has been held that a sale by a debtor,
which preserves its businesses as a going concern, is consistent with these objectives, and the
court has the jurisdiction to authorize such a sale under the CCAA in the absence of a plan. See
Re Nortel Networks Corp., [2009] O.J. No. 3169 (S.C.J.) at paras. 47-48.

[41] The following questions may be considered when determining whether to authorize a sale
under the CCAA in the absence of a plan (See Re Nortel Networks Corp., supra at para. 49):

2012 ONSC 2063 (CanLil)
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@) Is the sale transaction warranted at this time?
(ii) Will the sale benefit the “whole economic community”?

(i) Do any of the debtors’ creditors have a bone fide reason to object to the sale of the
business?

(iv)  Is there a better alternative?

[42] Counsel submits that as a result of the uncertainty surrounding SFC, it is impossible to
know what an interested third party might be willing to pay for the underlying business
operations of SFC once they are separated from the problems facing SFC outside the PRC.
Counsel further contends that it is only by running the Sale Process that SFC and the court can
determine whether there is an interested party that would be willing to purchase SFC’s business
operations for an amount of consideration that is acceptable to SFC and its Noteholders while
also making excess funds available to Junior Constituents.

[43] Based on a review of the record, the comments of FTI, and the support levels being
provided by the Ad Hoc Noteholders Committee, 1 am satisfied that the aforementioned factors,
when considered in the circumstances of this case, justify the approval of the Sale Process at this
point in time.

ANCILLARY RELIEF

[44] T am also of the view that it is impractical for SFC to call and hold its annual general
meeting at this time and, therefore, I am of the view that it is appropriate to grant an order
relieving SFC of this obligation.

[45] SFC seeks to have FTI authorized, as a formal representative of SFC, to apply for
recognition of these proceedings, as necessary, in any jurisdiction outside of Canada, including
as “foreign main proceedings” in the United States pursuant to Chapter 15 of the U.S.
Bankruptcy Code. Counsel contends that such an order is necessary to facilitate the restructuring
as, among other things, SFC faces class action lawsuits in New York, the notes are governed by
New York law, the indenture trustees are located in New York and certain of the SFC
subsidiaries may face proceedings in foreign jurisdictions in respect of certain notes issued by
SFC. In my view, this relief is appropriate and is granted.

[46] SFC also requests an order approving:
) the Financial Advisor Agreement; and
(i)  Houlihan Lokey’s retention by SFC under the terms of the agreement,

[47] Both SFC and FTI believe that the quantum and nature of the remuneration provided for
in the Financial Advisor Agreement is fair and reasonable and that an order approving the
Financial Advisor Agreement is appropriate and essential to a successfil restructuring of SFC.

2012 ONSC 2063 (CanLIl)
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This request has the support of parties appearing today and, in my view, is appropriate in the
circumstances and is therefore granted.
DISPOSITION

[48] Accordingly, the relief requested by SFC is granted and orders shall issue substantially in
the form of the Initial Order and the Sale Process Order included the Application Record.

MISCELLANEOUS
[49] SFC has confirmed that it is bound by the Support Agreement and intends to comply with
it.

[50] The come-back hearing is scheduled for Friday, April 13, 2012. The orders granted
today contain a come-back clause. The orders were made on extremely short notice and for all
practical purposes are to be treated as being made ex parte.

[51] The scheduling of future hearings in this matter shall be coordinated through counsel to
the Monitor and the Commercial List Office.

[52] Finally, it would be helpful if counsel could also file materials on a USB key in addition
to a paper record.

MORAWETZ J.

Date: April 2,2012
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Decision of Justice Morawetz
(Unofficial Transcription)

T. Sutton for Applicants January 19, 2012

| am satisfied, having reviewed the record and hearing submissions, that the relief requested is
appropriate in the circumstances.

The Applicants are involved in a process with the B.C. Securities Commission that may result in
a requirement to have a General Meeting within a short period after the scheduled A.G.M. In
order to avoid the cost and disruption of multiple meetings within a short period of time, the
Applicants seek an extension of time to hold the AGM until the end of June 2012.

The Applicants have filed a comprehensive factum which provides a factual summary and
statement of applicable law.

| am satisfied that the extension will not prejudice shareholders and will not be continuing an act
of board entrenchment In arriving at this determination, | have taken into account that the
Applicants have taken steps to notify their shareholders by posting information relating to this
hearing on SEDAR and on their website. In view of the number of shareholders, personal
service was not a practical alternative. No response was received from shareholders to this
posting.

Application granted.

An order has been signed in the form presented.

Morawetz J.

MecCarthy Tétrault LLP DOCS #11115249 v. 1
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Court File No. CV-12-9546-00CL

ONTARIO
SUPERIOR COURT OF JUSTICE
COMMERCIAL LIST

THE HONOURABLE ;s ) THURSDAY, THE 3*°

)
JUSTICE ppopm e ) DAY OF FEBRUARY, 2012

IN THE MATTER OF AN APPLICATION UNDER THE CANADA BUSINESS
CORPORATIONS ACT, R.S.C. 1985, c. C-44, s. 133(3)

GROWTHWORKS CANADIAN FUND LTD. and
GROWTHWORKS COMMERCIALIZATION FUND LTD.

Applicants

ORDER

THIS APPLICATION, made by the applicants for an order extending the time for

calling annual general meetings, was heard this day at 330 Untversity Avenue, Toronto.

ON READING the notice of application, the affidavit of C. Ian Ross sworn January 12,
2012 (the “Ross Affidavit”) and the Affidavit of John McLeod sworn J anuary 27, 2012 (the

MclLeod Affidavit”), and on hearing the submissions of counsel for the applicants, no other

party appearing:



38
_2-

1. THIS COURT ORDERS that service of the notice of application and application
materials in the manner described in the McLeod Affidavit is validated and that the time for

service is abridged, such that this application is properly returnable today.

2. THIS COURT ORDERS that the time for GrowthWorks Canadian Fund Ltd. and
GrowthWorks Commercialization Fund Ltd. to call annual meetings of their respective

shareholders is extended until June 30, 2012.

ENTERED AT / INSCRIT A TORONTOQ /WM’ //

ON / BOOK NO:
LE/DANS LE REGISTRE NO.;

FEB - 3 .zo%/
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CITATION: Sprott Resource Lending Corp. (Re), 2013 ONSC 4350
COURT FILE NO.: CV-13-10160-00CL
DATE: 20130624

SUPERIOR COURT OF JUSTICE — ONTARIO
COMMERCIAL LIST

RE: IN THE MATTER OF Sprott Resource Lending Corp.
BEFORE: D. M. Brown J.

COUNSEL: E. Snow, for the Applicant

HEARD: June 24,2013

REASONS FOR DECISION

L Ex parte application under CBCA s. 133(3) to extend the time for calling an annual
meeting

[1] This moming 1 adjourned, until tomorrow morning, the application by Sprott Resource
Lending Corp. (“SRL”) for an order under section 133(3) of the Canada Business Corporations
Act, R.S.C. 1985, c. C-44, to extend the time for calling an annual meeting. 1 gave directions
requiring that notice of the application be given; Schedule “A” to these Reasons reproduces that
endorsement. I indicated in my endorsement that I would be releasing further reasons explining
my decision. These are they.

1L Background

[2] Under the terms of section 133(1) of the CBCA, SRL must call an annual meeting of
shareholders by June 30, 2013. The Chief Financial Officer of SRL, Mr. James Grosdanis,
deposed that on May 9, 2013 the company announced an annual and special meeting date of June
25, 2013 and on May 29, 2013 mailed a management information circular (“MIC”) to
shareholders.

[3] Mr. Grosdanis did not disclose in his supporting affidavit that pursuant to the May 24,
2013 initial order of Mesbur J., June 25, 2013 also had been set as the date upon which
shareholders would vote on a proposed Plan of Arrangement under the CBCA.

[4] According to Mr. Grosdanis, the United States Securities and Exchange Commission
requested a number of amendments be made to the MIC “to clarify and/or provide additional
information with respect to certain items contained therein”. The details of the requested
changes were not specified in the affidavit.

2013 ONSC 4350 (CanLll)
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[5] SRL’s Board has decided to mail an amended MIC to shareholders so that they “receive
notice of the additional information contained in the Amended Circular and can consider that

information prior to the annual and special meeting”.

[6] SRL has sought from the TSX an extension of the date for the holding of its annual
meeting untl July 23, 2013, and therefore wishes to postpone the meeting scheduled for
tomorrow. Section 133(3) of the CBCA provides that “the corporation may apply to the court for
an order extending the time for calling an annual meeting”, so the company has applied for such
an order permitting it to hold its annual meeting no later than July 23, 2013.

HI.  Analysis

[7] I accept counsel's submission that in light of paragraph 11 of the order of Mesbur J.,
which contained the standard model order provisions for an initial order involving a Plan of
Arrangement, the applicant may adjourn or postpone the meeting at which shareholders will
consider and vote on the Plan without first obtaining an order of this Court. So, SRL has applied
for an extension of time to call the meeting not to comply with the Initial Order, but to ensure the
corporation is on-side with the requirements of CBCA s. 133 regarding the timing of shareholder
meetings.

[8] CBCA s. 133(3) authorizes SRL to apply to this Court for an extension order in respect of
its annual meeting. Section 248 of the CBCA provides:

Where this Act states that a person may apply to a court, the application may be made in
a summary manner by petition, originating notice of motion, or otherwise as the rules of
the court provide, and subject to any order respecting notice to interested parties or costs,
or any other order the court thinks fit.

[9] In Ontario, as a result of Rule 14.05(2) of the Rules of Civil Procedure, proceedings
under the CBCA are brought by way of application. The practical effect of the combined
operation of Rules 38.06 and 38.11 is that the application materials should be served on any
party “or other person” who is affected by the application. As the jurisprudence of this Court
consistently has held, proceeding with an application (or a motion) on an ex parte basis is an
extra-ordinary way of proceeding and only should occur (i) where there is good reason to believe
that the responding party, if given notice, will act to frustrate the process of justice before the
motion can be decided or (i) where there is simply not the time and/or means to provide notice:
Robert Half Canada Inc. v. Jeewan (2004), 71 O.R. (3d) 650 (S.C.).); Ignagni Estate (Re), 2009
CanLII 54768 (ON SC).

[10] The shareholders of SRL certainly are persons who would be affected by the order sought
on this application. In the only case dealing with CBCA s. 133(3) placed before me by the
applicant, Re IMAX Corp. (2007), 41 B.LR. (4™) 289 (Ont. S.C.J.), it was clear that notice of the
application had been given to shareholders and the Director under the CBCA, and some
shareholders appeared on the return of the application to oppose the request for an extension of
the time in which to hold an annual meeting.

2013 ONSC 4350 (CanLIl)
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[11] In the present case, I was not prepared to deal with the application on an ex parte basis
because the applicant had failed to disclose the existence of on-going Plan of Arrangement
proceedings. While I accept counsel's explnation that the failure to include such information
was the result of an oversight, that oversight, in its effect, resulted in the failure to disclose
material information. Judges learn fiom experience that most stories have two sides to them,
thus the great reluctance of judges to deal with requests for orders on an ex parte basis. Parties
and their counsel can never lose sight of the obligation to make the fullest and most frank
disclosure on ex parte applications or motions. Such applications mark a radical departure from
the adversarial approach to truth-finding upon which our common law system is built and an
exception to the general transparency and openness of our courts when they make orders which
affect other parties.

[12] Nor would this application otherwise qualify as an appropriate one in which to proceed
on an ex parte basis. There was no risk of the dissipation or destruction of the subject-matter of
the application, as in the case of a Mareva injunction. Nor was the time or means lacking to
provide adequate notice. The combination of the issuance of a press release spelling out the time
and place of the return of the application and the posting of the application materials on the
applicant’s own website and/or on SEDAR afforded the opportunity to give practical notice in
the circumstances. Although service of the Director under the CBCA is not required by statute,
as a matter of practice such notice is given when plans of arrangement are placed before this
court. Given that the adjournment of tomorrow’s meeting will result in a deferral of the
consideration of the applicant’s plan of arrangement, practical sense dictated giving notice of this
application to the Director.

[13] Accordingly, I gave the directions for service contained in Schedule “A” to these
Reasons, and the application will come back on before me tomorrow.

D. M. Brown .

Date: June 24, 2013

2013 ONSC 4350 (CanLll)
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Schedule “A”: Transcription of handwritten endorsement made June 24, 2013

No notice has been given of this application, either to sharcholders or the Director under the
CBCA. It therefore is proceeding on an ex parte basis. I will release slightly longer reasons later
today, but suffice it to say that Mr. Gosdanis failled to disclose a material fact in his affidavit —
ie. that the applicant has Plan of Arrangement proceedings before this Court and none item on
the agenda for tomorrow’s SH meeting is a vote to consider that Plan. That fact should have
been disclosed. In light of the non-disclosure, I will not proceed on an ex parte basis. Service of
this application must be given as follows:

(1) Issuance of press release by 2 pm today advising that the application will be heard by me
tomorrow, June 25/13, @ 930 am in Crtrm 8-6, 330 University;

(2) Posting of that press release on the applicant’s website by 2 pm today, and on SEDAR

. today, if possibk;

(3) Sending notice by email to the Director of the CBCA by 2 pm today.

The press release must announce that any interested person may attend at tomormrow’s hearing
and make submissions.

Application adj’d to June 25/13 @ 9:30 am on my list.

2013 ONSC 4350 (CanLli)



TAB ©



45

Court File No. CV-13-10295-00CL

ONTARIO
SUPERIOR COURT OF JUSTICE
COMMERCIAL LIST

THE HONOURABLE MR. ) WEDNESDAY, THE 23R°

)
JUSTICE MORAWETZ ) DAY OF OCTOBER, 2013

IN THE MATTER OF AN APPLICATION UNDER THE CANADA BUSINESS
CORPORATIONS ACT,R.S.C. 1985, ¢. C-44, 5. 133(3)

LORUS THERAPEUTICS INC..
Applicant

ORDER

THIS APPLICATION, made by the applicant for an order extending the time for calling

annual general meetings, was heard this day at 330 University Avenue, Toronto.

ON READING the notice of application, the affidavit of Aiping Young swormn
October 10, 2013 (the “Young Affidavit”), and the affidavit of Swee Teen Yeoh, and on hearing

the submissions of counsel for the applicant, no other party appearing:

1. THIS COURT ORDERS that service of the notice of application and application
materials in the manner described in the Young Affidavit is validated and that the time for

service is abridged, such that this application is properly returnable today.



-2

2. THIS COURT ORDERS that the time for Lorus Therapeutics Inc. to call an annual

meetings of its shareholders is extended until March 31, 2014.

46
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IN THE MATTER OF AN APPLICATION UNDER THE CANADA BUSINESS
CORPORATIONS ACT, R.S.C. 1985, c. C-44, 5. 133(3)
LORUS THERAPEUTICS INC.

Court File No: CV-13-10295-00CL

ONTARIO
SUPERIOR COURT OF JUSTICE
COMMERCIAL LIST

Proceeding commenced at Toronto

ORDER

McCarthy Tétrault LLP
Suite 5300, Toronto Dominion Bank Tower
Toronto ON MS5K 1E6

Heather L. Meredith LSUCH#: 48354R
Tel: 416 601-8342
Fax: 416 868-0673

Lawyers for the Applicant

#12857876
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Court File No. C V-1 -[0395-00LL
ONTARIO

SUPERIOR COURT OF JUSTICE
COMMERCIAL LIST

IN THE MATTER OF AN APPLICATION UNDER THE CANADA BUSINESS
CORPORATIONS ACT, R.S.C. 1985, c. C-44, s. 133(3)

LORUS THERAPEUTICS INC.

Applicant

APPLICATION UNDER the Canada Business Corporations Act, R.S.C. 1985, c. C-44,
s. 133(3)

AFFIDAVIT OF AIPING YOUNG |
{Sworn October 10, 2013)

I, Aiping Young, of the City of Toronto, in the Province of Ontario, MAKE OATH

AND SAY:
Introduction
L I am the President and Chief Executive Officer of Lorus Therapeutics Inc. (“Lorus” or

the “Company”). As such, I have knowledge of the facts to which I hereinafter depose.
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Lorus Therapeutics

2. ‘Lorus is a life sciences company incorporated under the Canada Business Corporations
Act (the “CBCA”) and focusing on the discovery, research and development of anticancer

therapies with a high safety profile.

3. As of May 31, 2013, the date of the last financial statements, Lorus has approximately

$ 1.035 million in assets and approximately 19,000 individual shareholders.

4. The shares of Lorus are listed and traded on the Toronto Stock Exchange (“TSX”) under

the symbol LOR.
The request for an extension of time to hold the annual general meeting

5. The latest financial year of Lorus ended on May 31, 2013 and its last annual general
meeting was held on November 29, 2012. As a result, pursuant to section 133 of the CBCA,
Lorus must call an annual general meeting of its shareholders (the “AGM™) no later than

November 30, 2013, unless an order is made under subsection 133(3) of the CBCA extending that

~ time.

6. In its Management Discussion and Analysis dated May 31, 2013, Lorus announced that it
has forecasted that the Company’s level of cash and cash equivalents would not be sufficient to
execute its planned expenditures for the following twelve months without further financing. A
copy of the Management Discussion and Analysis dated May 31, 2013 is attached to this

Affidavit as Exhibit 1.
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7. On September 12, 2013, Lorus announced that the Company’s board of directors
(the “Board”) has formed a special committee comprised of independent directors (the “Special
Committee™) to undertake a review of strategic alternatives available to the ‘Company to secure
its long-term financial and operational sustainability with a view to enhancing shareholder value
(the “Strategic Review™). A copy of the press release dated Septembef 12, 2013 disclosing this

information (the “September 12 Press Release™) is attached to this Affidavit as Exhibit 2.

8. As part of the Strategic Review, the Special Committee is evaluating strategic
alternatives available to the Company, including, among others, merger, sale, strategic

partnerships or alliances. These alternatives were outlined in the September 12 Press Release.

9. If puisued and successful, these alternatives would likely require shareholders' approval

at a special meeting.
The logistics of shareholders’ meeting and the desirability of avoiding duplication
10.  Lorus is trying to preserve, when possible, its available cash to protect shareholder value.

11.  The cost to Lorus associated with the holding of a meeting of its sharcholders, including
the delivery of the requisite Management Proxy Circular to its estimated 19,000 shareholders, is

approximately $70,000.

12. It is now evident that the evaluation of alternatives in the Strategic Review will not be
concluded within a timeframe that would permit a combined annual and special meeting of
shareholders to be held prior to November 30, 2013, in accordance with section 133 of the

CBCA. However, given the cash constraints facing the company, I expect approval of any such
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strategic alternative to be sought on or before March 31, 2014 if such an alternative can be

successfully identified and completed.

13. Inorderto ;cduce Lorus’ expenses, the Board is of the view that it would be appropriate,
subject to the approval of this Court, to postpone the calling of the AGM with a view to
combining it with a special meeting that it expects shall likely be required should the
opportunities referred to above be successful, thereby avoiding the necessity of holding two

shareholders’ meetings in short succession.

14.  Inmy opinion, it is in the best interests of the shareholders of the Company to postpone
the AGM to a date that is later than November 30, 2013 but no later than March 31, 2014. This
will allow Lorus to achieve its objective of cost efficiency and avoid potential inconveniences to

its shareholders, as described above.

15.  For the reasons that follow, I do not believe that the shareholders of Lorus will suffer any

prejudice should the calling of the AGM be so postponed:

(a) There is no business to be put before the AGM other than the usual matters of
placing financial statements before shareholders, election of audﬁors and election
of directors. The audited financial statements of Lorus for the year ended May 31,
2013 have been filed with applicable Canadian securities regulatory authorities
and posted on the System for Electronic Document Analysis and Retrieval

(“SEDAR™);

(b) Since Lorus is bound by the regulations applicable to publicly traded

corporations, its shareholders are kept apprised on a timely basis of the
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developments of Lorus by way of press releases and the posting of such press

releases on SEDAR;

“There is no material information that would be disclosed at the AGM, if one were
- to take place prior to November 30, 2013, that has not already been disclosed

publicly;

If there are further material developments before the holding of the AGM similar

disclosure will be made in accordance with applicable securities laws.

Service of this application

16.  Given the amount of available time and the cost of doing so, it would not be practicable

or cost-efficient to mail copies of the application record in this matter to the over 19,000 holders

of shares of Loms. Accordingly, we intend to give notice of this application by the following

means, which I expect to occur on October 11, 2013:

@

(b)

issuing a press release (sﬁbstantially in the form attached to this Affidavit as
Exhibit 3) advising of the intention to bring this application, together with the
hearing date and location; and, filing the press release with applicable Canadian
securities regulatory authorities, which will result in the press release being posted
on SEDAR. Accordingly, notice of this application will be available to the public

and to securities markets.

posting on the Lorus website (www.lorusthera.com) (i) the entire Application

Record for this application; (ii) the factum in support of this application; and (iii)
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the brief of authorities in support of this application. In this way, anyone seeking
the court materials in respect of tﬁis application will be able to access the
complete set of materials Lorus is placing before the Court. '

17.  Inthe view of Lorus, the process summarized in the preceding paragraph is the most cost-

effective and practical method of getting notice of this application to shareholders.

18.  In addition, should the order sought be rendered by this Court, Lorus will diligently publish
a press release, in substantially the same form as the press release attached to this Affidavit as

Exhibit 4, in accordance with its continuous disclosure obligations. Such press release will be

posted on the SEDAR.

SWORN BEFORE ME at the City of
Toronto in the Province of Ontario,on
October 10, 2013.

0% ’

Comnfissioner fo?” Taking Affidavits AIPING YOUNG




IN THE MATTER OF THE COMPANIES CREDITORS ARRANGEMENT ACT, R.S.C. 1985, c.
C-36, ASAMENDED AND IN THE MATTER OF A PROPOSED PLAN OF COMPROMISE
OR ARRANGEMENT WITH RESPECT TO GROWTHWORKS CANADIAN FUND LTD

Court File No. CV-13-10279-00CL

ONTARIO
SUPERIOR COURT OF JUSTICE
(Commercial List)

Proceeding Commenced at Toronto

BOOK OF AUTHORITIES OF THE APPLICANT

(Motion to Extend Time for
Annual General Meeting)

McCarthy Tétrault LLP
Barristers and Solicitors

Box 48, Suite 5300

Toronto Dominion Bank Tower
Toronto, ON M5K 1E6

Kevin M cElcheran LSUCH# 22119H
Tel.: (416) 601-7730
Fax: (416) 868-0673

Heather Meredith LSUC# 48354R
Tel.: (416) 601-8242
Fax: (416) 868-0673

Lawyers for Growthworks Canadian Fund
Ltd.

#13222067



