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forth in regulation. Such a change would protect plan administrators from legal liability when they provide a
default investment option, such as a balance or target date mutual fund, that is in accordance with the
regulations. A similar approach has also been followed in the United States, under the 2006 Pension Protection
Act. Introducing a qualified default investment option would not impair the ability of the plan member to have
adequate choice to make alternative decisions.

In determining the criteria for the qualified default option, the government is not looking to describe specific
funds or investment options. Rather, broad criteria are instead sought, so as to not artificially exclude any
appropriate fund.

The Government of Canada is seeking views on the practicality and desirability of safe
harbour protection, and what considerations should be made in the determination of the
qualified default investment options.

B. Retirement Benefits Paid from the Pension Fund

Under the Act, members in defined contribution plans must opt for either a life annuity purchased for them by
the pension plan or transfer their assets to an RRSP or Registered Retirement Income Fund (RRIF) upon
retirement. Retiring members generally choose the transfer option because of the greater flexibility provided
under an RRSP or RRIF in deciding how much is withdrawn as retirement income each year.

Certain plan members may prefer to leave their account as part of the plan and do not wish to have a new
relationship with a financial institution. The Act does not permit this option. The payment of variable retirement
benefits (in a similar fashion to the payouts from an RRSP or RRIF) from the fund is permitted by the Income
Tax Regulations and allowed in the pension legislation of British Columbia, Saskatchewan and Manitoba.

To allow flexibility for both'members and administrators, it has been proposed to allow variable payments to be
made directly from the defined contribution plan fund, as permitted under the Income Tax Regulations. Such a
change could entail additional administrative costs for the plan administrator; accordingly, both the plan and the
members would be required to consent to such an arrangement before it could proceed.

The Government of Canada is seeking views on whether to allow the payfnent of variable
retirement benefits directly from the defined contribution account.

C. Standard of Care Changes

Under the provisions of the Act, the administrator is subject to a fiduciary standard of care in respect of its
actions regarding the pension plan. Through this fiduciary responsibility, plan members and other beneficiaries
have redress through the courts to take action against the administrator if it breeches its responsibility. This
standard of care is appropriate in the case of a defined benefit plan, where the administrator is given the
responsibility in managing the plan’s affairs to provide the member with a specific benefit.

Defined contribution plans impose a different set of responsibilities on plan administrators. Instead of having the
responsibility to guarantee a plan member a specific retirement benefit, their obligations are limited to ensuring
that contributions are made, and that the plan complies with the legisiative and regulatory framework.

Employers may be hesitant to offer defined contribution plans - instead relying on Group RRSPs — given the
potential for lawsuits arising out of perceived breaches of fiduciary responsibility. Given that deéfined contribution
plans are subject to greater protection than Group RRSPs - for example, the Superintendent has the ability to
require that the employer makes the necessary contributions — ensuring the legislative and regulatory framework
does not impose unnecessary burdens on sponsors is important.

Recognising this difference in responsibilities, it may be more appropriate to have a ‘good faith’ standard of care
apply in respect of the employer’s role instead of a fiduciary standard. Such a change would not be expected to
negatively impact plan members, as the employer would still be responsible for carrylng out actions in
accordance with the terms of the plan and the Act.

The Government of Canada is seeking views on whether it is appropriate to revise the
standard of care for employers sponsoring defined contribution plans to ‘good faith’ rather
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j than ‘fiduciary’.

D. Use of Surplus in Defined Contribution Plan Components

Certain pension plans incorporate both a defined benefit and a defined contribution component. This type of
hybrid plan design can offer additional flexibility for plan members and sponsors, incorporating positive elements
from both designs. In any hybrid plan design, a pension ‘promise’ (i.e. the defined benefit component) must be
funded, and accordingly, from time to time, surplus monies may arise in this component.

Generally, sponsors are able to use a surplus to fund their defined benefit plan current service costs. To provide
for greater clarity for these hybrid arrangements, the legislative framework could be amended to clarify that a
hybrid plan in surplus may take & contribution holiday in respect of its required contributions for the defined
contribution component of the plan.

The Government of Canada is seeking views on whether it is appropriate to clarify that
defined benefit surplus can be used to offsét employer’s defined contribution current
service costs for hybrid plans.

E. Administrative Procedures

The Act and associated regulations impose a number of administrative responsibilities on plans. While regulations
of this nature are required to ensure the proper operation and regulation of pension plans, it is lmportant that
the specific admmlstratlve responsibilities imposed are appropriate.

One situation that has been raised in this regards relates to the responsibilities of former plan members When
an employee leaves a plan (i.e., terminates membership), the employee generally transfers the acclimulated
plan assets to a new fund or a Iocked -in tax deferred vehicle, such as a locked-in registered retirement savings
plan. Should a terminating plan member be vested, and not transfer the assets to an alternative vehicle, the
employer is still required to perform the requisite administrative tasks for this former member. As thé former -
plan member is no longer employed by the employer, it may not be appropriate for these administrative costs to
be borne by the employer. Accordingly, it has been suggested that former members of a defined contribution
plan who arevested be required to have their assets transferred to a pre-determined altérnative tax-deferred
retirement savmgs account. This would only take place upon sufficient notice being given to the former member.

In Budget 2008 the Government announced regulatory changes to significantly enhance the flexnblllty to
withdraw funds’ from federally-regulated Life Income Funds (LIFs). These enhancements included provisions for a
one-time unlocking of up to 50 per cent of a LIF holdings by those individuals aged 55 and over, and for the .
closing-out of those LIFs with small balances by those aged 55 and over, as well as for the unlocking of federally
regulated locked-in funds, by any individual, regardless of age, for reasons of financial hardship (for example, -
high medical or disability-related expenses).

The Government of Canada is seeking views on requiréd adm/n/stratlve practices that may
impede the proper and eff/aent adm/nlstratlon of def/ned contr/but/on plans.

5. OTHER ISSUES RESPECTING THE F RAMEWORK FOR PRIVATE PENSION PLANS

In addition to concerns raised specifically about defmed benefit and defined contribution plans the Government
is seeking views on other elements respecting the legislative and regulatory framework for prlvate pen5|on plans.
VIEWS are sought to ensure that the private pension system remains relevant and sound, 7 ¢

A. Flexibility of the Pension Benefits Standards Act, 1 985

The p0|lcy intent of the government is to allow employers and employees to come to thelr own agreements on
pension matters, so. long as these agreements conform to minimum standards for fundmg, investment,.
membership eligibility, vestlng, locking-in, portablllty ‘of beneﬁts, death benefits and members nghts to .
information. The government respects the ability of employers and employees to determme the partlculars of
their plans, such as beneﬁt levels and contrabutlon rates . : .

http://Www.ﬁn.gc.ca/activty/consult/penSions—eng._asp‘ o , _ o 2/2/2010 .
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While the Act was originally envisaged for single employer defined benefit plans, there is the capacity for
alternative arrangements to be made. Inciuded in these are hybrid plan designs, which incorporate elements
from both the defined benefit and defined contribution style of plans. The current legislation is flexible enough to
accommodate a range of hybrid pension designs. Examples include: giving plan members the choice between a
defined benefit and a defined contribution formula; providing a defined benefit formula for some classes of
members or some periods of service and a defined contribution formula for other groups or other periods;
providing a defined contribution formula with a defined benefit minimum guarantee. Nonetheless, some have
argued that there is not sufficient flexibility. To this end, the government is seeking views on whether employers
and employees are interested in alternative plan designs that may not currently be accommodated by the
legislative framework.

One alternative plan design that has been identified is the member funded pension plan. While there can be
several variations in the concept, in general, such an arrangement would provide a defined benefit to plan
members, but any funding deficiencies would have to be made up by the members rather than the employer.
Quebec recently implemented such a design in its framework.

The Government of Canada is seeking views on whether there is interest in alternative
plan designs that may not currently be accommodated by the legislative framework.

B. Multi~-Employer Pension Plans

Multi-employer pension plans, commonly known as MEPPs, are registered pension plans that are sponsored by
more than one non-affiliated employers. As such, these types of arrangements are popular in industries where
firms tend to be smaller, and the employees tend to move between employers. Many MEPPs are administered by
labour unions, rather than employers under traditional single employer plans.

MEPPs must follow similar funding rules as single-employer defined benefit plans. However, many MEPPs are
negotiated contribution defined benefit plans, also known as NCDBs. In an NCDB plan, the contributions on the
part of both employers and employees tend to be a fixed portion of payroll, typically negotiated in labour
contracts.

MEPPs have been identified by many stakeholders as a pension pian design that should be encouraged. MEPPs
have a number of advantages: they spread risk across a number of employers; they provide employees with
benefit transferability when they switch employers within the plan; and, they allow employers to provide defined
benefit coverage without the same administrative burden borne by a single employer defined benefit plan
sponsor.

As noted above, much of the legisiative framework was originally designed to apply to single employer defined
benefit plans. As such, it has been suggested that the extension of this framework to multi-employer plans does
not appropriately recognise the unique circumstances that apply to these arrangements.

Another related issue that has been receiving attention in recent months consists of establishing large, pooled
defined contribution arrangements for employers and employees who do not already have a private pension
plan, potentially with the involvement of the government. Proposals for such arrangements are typically
advocated under the premise that investments could be managed professionally and efficiently, leveraging
economies of scale due to pooling. Some of these proposals suggest that new annuitisation options could be
offered.

The Government of Canada is seeking views on whether there are legislative impediments
to the creation or operation of multi-employer pension plans, and if there are
improvements that could usefully be made to the legislative framework for these
arrangements.

C. Simplified Pension Plans

In 1998, the federal legislation was amended to provide for the adoption of the Simplified Pension Plan.
Recognising that smaller employers may find the compliance cost and administrative responsibility burdensome,
Simplified Pension Plans were designed to mitigate these concerns for such employers. Simplified Pension Plans
are defined contribution plans with a financial institution acting as the administrator. These arrangements are
similar to those allowed in Quebec and Manitoba.

httn-/frorwr fin_ oc.calactiviviconsanlt/nencians-eno asn 20217010
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To date, the adoption of Simplified Pension Plans has been very limited. The government is interesting in

understanding why there has been limited uptake and whether improvements could be made that would make
this type of plan more attractive,

The Government of Canada is seeking views on the relevance of Simplified Pension Plans,
and whether there are any impediments in the legislation to the adoption of such
arrangements.

D. Distinction between Defined Contribution and Defined Benefit Plans under the Act

In large measure, the Act was originally written with the traditional pension model of single employer defined
benefit pension pians in mind. Some experts have expressed support for a clearer distinction in the Act between
what is applicable to defined benefit plans and defined contribution plans. For example, in a defined benefit plan,
employer contributions are not predetermined but are calculated on the basis of actuarial valuations. These
valuations are not required for defined contribution plans, as both employers and employees are committed to a
specified contribution rate. Indeed, the application of significant portions of the Act have no effect on defined
contribution plans. Examples of such sections include 9 and 9.2 (but not 9.1) regarding funding and surplus, as
neither exist under a defined contribution plan; or section 10.1(2), which refers to accrued pension benefits and
credits and the solvency ratio of the pension plan, all of which are only applicable to defined benefit plans.
Greater clarity could be provided to plan members and sponsors under the Act by creating separate sections
applicable only to each specific type of registered retirement plan. Alternatively, greater guidance could be given
by the Superintendent to provide clarity on what aspects of the Act and the associated regulations are to be
followed for defined contribution compared to defined benefit plans.

The Government of Canada is seeking views on the appropriateness of reorganising the
Act to provide greater clarity on the differing legislative provisions applicable to defined
benefit and defined contribution plans. Specific examples of legislative impediments and
uncertainties are particularly desired.

E. Investment Rules

The investment rules under Schedule III of the regulations to the Act, which most provinces have adopted by
reference,'haii\?e not been reviewed for some 15 years. In the early 1990s, the investment rules migrated from a
"legal.list” co‘ljfcept with many rules on investment to a more principles-based."prudent portfolio" approach. The
surviving quantitative rules are as follows: '

e A pension plan may not own more than 30 per cent of the voting shares of a single entity;

A pension plan may hold no more than 10 per cent of its portfolio in a single investment;

e A pension plan may hold no more than 5 per cent of its portfolio in a single parcel of real estate or
Canadian resource property;

e A pension plan is limited to having its total of Canadian resource properties be no more than 15 per cent
of its portfolio; and, : _

e A pension plan is limited to having its total of Canadian resource properties and real estate be no more
than 25 per cent limit of its portfolio.

The Government of Canada is seeking views on ways to improve the regulatory framework
governing pension investment., o

6. NEXT STEPS

Written comments regarding any element of this paper are invited and should be forwarded by March 16, 2009,
to:

Diane Lafleur :
Financial Sector Policy Branch
Department of Finance
L'Esplanade Laurier

20™ Floor, East Tower

140 O’Connor Street -

http://www.fin.gc.ca/activty/consult/pensions-eng.asp v .. 21212010
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Ottawa, Canada K1A 0G5
Comments can also be emailed to pensions@fin.gc.ca.

Subject to the consent of the submitting party, comments will be posted on the Department of Finance Web site
to add to the transparency and interactivity of the process. Once received by the Department of Finance, ali
submissions will be subject to the Access to Information Act and may be disclosed in accordance with its
provisions. Should you express an intention that your submission be considered confidential, the Department will
make all efforts to protect this information within the requirements of the law.

ANNEX - FEDERALLY REGISTERED PENSION PLAN STATISTICS

Table 1: Number of Plans by Plan Type

Registered Pension Plans 2002 2003 2004 2005 2006 2007 2008

Total Plans 1195 1205 1256 1284 1304 1332 1350
Defined Benefit 352 346 336 344 345 359 351
Combination 70 70 84 84 87 89 95
Defined Contribution 773 789 836 856 872 884 904

Table 2: Total Membership by Plan Type (000s)

Registered Pension Plans 2002 2003 2004 2005 -2006 2007 2008

Total Members 557 579 547 572 576 582 594
Defined Benefit 389 397 367 386 383 386 391
Combination 88 88 96 99 99 98 99
Defined Contribution 80 94 84 87 94 98 104

Table 3: Total Assets by Plan Type (Billions)

Registered Pension Plans 2002 2003 2004 2005 2006 2007 2008

Total Assets 91 85 91 104 116 130 132
Defined Benefit 75 70 78 85 95 108 109
Combination 14 13 11 16 18 19 18
Defined Contribution 2 2 2 3 3 3 4
Source: OSFI

The data are for the fiscal year ended March 31 of the indicated year.

* As of March 31, 2008, 75 plans availed themselves of the funding relief offered under these regulations. The
regulations offered four forms of funding relief for private pension plans. Forty-four took advantage of the option
allowing for the consolidation of all outstanding solvency payment schedules into a new five-year schedule.
Eleven took advantage of the option that allowed the solvency funding period to be extended to 10 years with
agreement from plan members and retirees. Seventeen plans took advantage of the option that allowed the
solvency funding period to be extended to 10 years with the difference in payments secured with a letter of
credit. Three plans availed themselves of the option for agent Crown corporations. [Return}

ZvSee Annex for further statistics on federally registered pension plans.[Return]

3 Under Sections 8(1) and 8(2) of the Act, contributions owing, but not yet remitted to the pension fund are
deemed to be held separate from the employer’s assets. Under bankruptcy, these monies do not form part of
the employer’s estate regardless of whether or not they were actually held separate. [Return}

httn://www.fin.gc.ca/activtv/consult/pensions-eng.asp 222010
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* The plan members involved in this case have sought leave from the Supreme Court of Canada to appeal this
ruling. The Supreme Court has not yet indicated whether it will hear the appeal. [Return]

Date Modified: 2009-01-09
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