





Has there been a sufficient effort to get the agreement available? Has there been improvidence?

34.  The Court cannot conclude on the evidence available that there has been a sufficient effort to
get the best agreement available. The Applicants have failed to provide sufficient evidence from
which to so conclude. GSCP has been denied access to the agreements for which approval is sought
even on a redacted basis. The condition imposed on GSCP to obtain access was both unreasonable
and unacceptable, as it would require GSCP to enter into a standstill agreement which would

effectively prevent any alternative proposal supported by GSCP to be presented or considered.

Reference:  Letters from Oslers dated February 15 and 16, 2010

35. However, even based on the limited information that has been made available, there is much

cause for concern.

36. Consistent with the obligations of the Applicants to the Ad Hoc Committee, RBC Capital
Markets (“RBC”) set out to find an equity investor interested in making a minimum 20% equity

investment in a Restructured Canwest.

Reference:  Affidavit of Thomas C. Strike, para. 12 and 40

37.  RBC provided a “teaser document” to potential pé.rticipants which indicated that “The
Company is seeking at least $65 million in new equity from a Canadian party or parties for a

minimum of 20% of the equity in a restructured Canwest”.

Reference:  “Teaser Document” produced by the Applicants in response to a Request to
Inspect

38. Shaw has agreed to make a minimum 20% equity investment. While the Affidavit of
Thomas C. Strike does not disclose the price to be paid by Shaw for this 20%, the price will no
doubt exceed $65 million and may well be sufficient to fund the $85 million payment to the

Noteholders publicly disclosed as a requirement under the Recapitalization Transaction Term Sheet.

39.  RBC set out to find an investor willing to invest on the basis contemplated by the
Recapitalization Transaction Term Sheet. The Shaw transaction, which is consistent with the

Recapitalization Transaction Term Sheet, was the result of this focussed process.
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40.  That which has been found is that which was sought. There can be no comfort taken from
this process that other restructuring alternatives can not be discovered as there has been no attempt

to find them.

4]. Only 22 of 52 interested potential investors were prepared to execute the mandated form of
non-disclosure agreement ("NDA” ). This raises a serious concern whether the form of NDA
restricted interest. GSCP has been advised by potential investors that this form of NDA prohibited
communication with GSCP and that this restriction affected their willingness to participate in the

process.

Reference:  Affidavit of Thomas C. Strike, para. 12

Affidavit of Gerald Cardinale

42.  Given the majority economic interest of GSCP in the specialty television business, the
potential for heated litigation regarding disclaimer and the need for any commercially rational
bidder to engage with GSCP so as to make necessary economic decisions , it is not surprising that
serious players would not choose to become involved in the process. Many sensible potential
investors would no doubt want to be able to have discussions with GSCP before committing

themselves to their best offer (or any offer).

43,  The NDA required that information disclosed to participants be used “only for the Purpose”
(as defined below) and “not for any other purpose whatsoever”. The Purpose was defined in a

recital to the NDA as follows:

WHEREAS the Support Agreement contemplates that one or more Canadians (as defined in
the Direction to the CRTC (Ineligibility of Non-Canadians)) will subscribe for equity in the
capital of the Disclosing Party in connection with its emergence from CCAA on terms that
are acceptable to CMI and the Ad Hoc Committee (the "Purpose");

Reference: Form of NDA produced by the Applicants in response to a Request to Inspect

44.  From the outset, participants in this process had to accept that they could only make
proposals “in connection with [Canwest Global’s] emergence from CCAA on terms that are
acceptable to CMI and the Ad Hoc Committee”. In the context of CMI having firmly bound itself to
the Ad Hoc Committee as described above and given the potential for serious disputes between the

Ad Hoc Committee and GSCP in light of the threat of disclaimer, this form of NDA forced potential
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investors, at the very outset of the process, to irrevocably ally themselves with the Ad Hoc
Committee. While some potential investors were prepared to do so, others were not prepared to

commit as a price of being considered. This constraint limited participation in the process.
Reference:  Affidavit of Gerald Cardinale

45.  Furthermore, the NDA required a standstill agreement for up to 12 months from any
participant. The effect of this standstill is that any participant would be prohibited from inter alia:

(a) acquiring or agreeing to acquire, by purchase or otherwise, any equity or debt
securities of Canwest Global, CW Investments or any of their subsidiaries where,
after giving effect to an acquisition or proposed acquisition, Recipient Party would
beneficially own or control, directly or indirectly, in the aggregate, 5% or more of
any outstanding class of such securities or publicly propose any of the foregoing;

(b) except as provided for in subparagraph (a), acquiring or agree to acquire, by
purchase or otherwise, any debt obligations of the Companies or CW Investments.

Reference: Form of NDA produced by the Applicants in response to a Request to Inspect

46.  These standstill provisions restricted participation in the process to potential investors who
were prepared to undertake not acquire any material part of GSCP’s interest in CWI and not to
make any material acquisition of Canwest Global equity or debt without written consent. The effect
of these provisions must have been to restrict the number of potential investors prepared to
participate in the process to those who were prepared to consider only what was on offer from the
Ad Hoc Committee, thereby focusing the range of possible outcomes on the preferred result of Ad

Hoc Committee.
47.  The NDA also prohibited:

entering into, offering or agreeing to enter into or engaging in any discussions with any
person other than its Representatives with respect to any acquisition or other business
combination transaction relating to the Disclosing Party, CW Investments or any of their
subsidiaries, or any acquisition transaction relating to all or any material part of the assets of
the Disclosing Party, CW Investments, any of their subsidiaries or any of their respective
businesses, or publicly propose any of the foregoing.

As such, any participant in the process was prohibited from engaging in discussions with GSCP as a
condition of participation. Specifically, the NDA prohibited potential investors from engaging in

any discussions with anyone, with respect to any acquisition or other business combination
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transaction relating to Canwest Global, CWI or any of their subsidiaries or their respective

businesses. This constraint limited participation and also isolated GSCP from this process.

48.  Itisimportant to note that the NDA also prohibits participants in the process from
purchasing shares or other securities of CWI that do not belong to the Applicants and their
subsidiaries. Clearly, the NDA is also designed to prohibit purchase of CWI shares from GSCP
thereby reducing the possibility of alternate proposals.

49.  Also, the fact that a potential investor was excluded from the process for failure to execute

this onerous NDA raises a further concern about this process.

Reference:  Affidavit of Thomas C. Strike, para. 16

Consideration of the interests of all parties.

50.  There has been no consideration of the interests of GSCP. Subject to one limited exception,
potential investors have not been permitted to speak with GSCP. When GSCP reached out to Shaw,
GSCP was informed that Shaw was not now permitted to speak with GSCP. In stark contrast, the
“Phase 2 Participants” were provided the “opportunity to meet with members of the Ad Hoc

Committee prior to submitting their proposals”.

Reference:  Affidavit of Thomas C. Strike, para. 18

51.  GSCP was not consulted about the decisions leading up to the selection of Shaw nor has
GSCP been provided with any information regarding the process and the decision beyond that
disclosed in the Affidavit of Thomas Strike. Indeed, when GSCP sought to inspect the nearly thirty

documents mentioned in the Affidavit of Thomas Strike, only two documents were produced.

Reference:  Affidavit of Gerald Cardinale
Affidavit of Susan Kraker

52.  GSCP has a legitimate interest in who ultimately controls Canwest Global given that control
of Canwest Global results in control of CWI and the speciality television business. This interest has

been ignored. While it is possible that, after discussions with Shaw, GSCP could reasonably
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conclude that Shaw would be an appropriate controlling partner for GSCP in the specialty television

business, any such discussion has been prohibited prior to approval of the Shaw transaction.

53. Of no less importance is the fact that GSCP’s rights and interests were targeted by the
process described by Mr. Strike and are targeted in the agreements sought to be approved.
Apparently, RBC communicated to the Phase 2 Participants that confirmation was sought that the
proposed investor “would be willing to proceed with its investment on the basis that [the CWI

Agreement] would be amended on terms acceptable to the proposed investor”.

Reference:  Affidavit of Thomas C. Strike, para. 21(i)

54. In the result, it is a condition of the Shaw Transaction that the CW Agreement be disclaimed

or amended in a manner agreed to by Canwest Global, the Ad Hoc Committee and Shaw.

Reference:  Affidavit of Thomas C. Strike, para. 51

55.  The exclusion of GSCP from this process, the targeting of the rights and interests of GSCP
under the CWI Agreement and the prohibition of discussions between GSCP and Shaw before court
approval are all fundamental failures to consider the legitimate interests of GSCP. It is particularly
telling that GSCP is not even permitted to be informed of Shaw’s perspective or to negotiate with

Shaw prior to approval of these agreements.

56.  Especially in this context, the fact that the Shaw Subscription Agreement does not contain a
“fiduciary out” is of grave concern given that amendment or disclaimer of the CW Agreement is a

material condition of the proposed Shaw Transaction.

Reference:  Tenth Monitor’s Report, paras. 31, 38 and 39

57.  The failure to require a “fiduciary out” is entirely consistent with the obvious intent of the
Ad Hoc Committee to ensure that no alternative can be found or considered. The Ad Hoc
Committee has controlled this process throughout and continues to do so. The inevitable inference
is that no “fiduciary out” was required in negotiation because the Ad Hoc Committee prefers to

foreclose the opportunity for alternative transactions. As court approval of the Shaw Transaction is
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required, the directors no doubt perceive that they can not criticized, as could be the case in an

ordinary M&A transaction, for failure to require a “fiduciary out”.

58.  The advantage to the Ad Hoc Committee in there being no “fiduciary out” is plain. It will
later be said that disclaimer should be permitted by this Court because, absent disclaimer, there will
be no available alternative and that this restructuring will fail. The goal of moving value from GSCP
to the Ad Hoc Committee is served by there being no alternative available when disclaimer is
sought. The same goal is served by maximizing leverage against GSCP in negotiating amendments

to the CWI Agreement.

59.  The positions taken before Justice Pepall in December are better understood in this context.
In December, Justice Pepall was asked to conclude that issues of disclaimer were premature as
disclaimer had not yet been sought. However, at the same time, an equity solicitation process was in

progress which presumed disclaimer absent amendment acceptable to the Ad Hoc Committee.

60. It suited the purposes of the Ad Hoc Committee to ensure that disclaimer issues remained
open so that the equity solicitation process would result in disclaimer being a condition of any
resulting agreement and so, ultimately, it could be argued that restructuring would fail absent

disclaimer.

61.  Inthis context, the unexplained failure to insist ona “fiduciary out” fundamentally fails to
consider the interests of GSCP. Indeed, this decision causes this restructuring to be put at material

risk.

Consideration of the efficacy and integrity of the process by which offers are obtained.

62.  Given the lack of detail provided to this Court, it is not reasonably possible to consider the
efficacy and integrity of the process. The degree of control exercised over the process and secrecy
imposed simply leaves the court in the position of having to trust, or not, the conclusions reached by
the Special Committee and Canwest Global. The court is not provided with any comparison of the
offers considered nor provided with any specific information as to why the Shaw Transaction was

selected.
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63.  There are reasons to be concerned about the efficacy and integrity of the process. Peter

Farkas, a senior and experienced Restructuring Professional, has reviewed the information disclosed

by the Applicants for consideration by the court and by stakeholders. As Mr. Farkas testifies:

(2)

(b)

©

(d)

()

®

There is much undisclosed information that would normally be known in order to
assess the commercial reasonableness of the process;

Approval of the Shaw transaction will limit the ability to explore options which
might be available if full details of the RBC marketing process were known;

Time and authority should be allowed to permit discussions with GSCP before
approval is considered by the Court in light of the importance of the CWI Agreement
and the potential for a negotiated outcome that is more favourable to all stakeholders;

There is important information which should be made available about the Shaw
transaction and about the anticipated position of the Noteholders in the anticipated
plan;

There does not appear to be any genuine urgency given that the Applicants are
generating positive cash flow, are able to meet their operating obligations, have not
drawn on their DIP facility and there is no evidence in the record of any adverse
effect of delayed approval; and

The agreements sought to be approved were months in development. To expect an
informed position on the merits to be developed on such short notice is not realistic,
particularly given the absence of key information.

Reference:  Affidavit of Peter P. Farkas

64.  While GSCP has attempted to obtain further information by way of a request to inspect

documents and otherwise, the position of the Applicants is that only limited redacted information

will be provided and then only on the basis of yet another onerous confidentiality agreement which

includes a standstill agreement effectively preventing any alternative being proposed that is
supported by GSCP.

Consideration of unfairness in the working out of the process.

65.  As described previously, this equity solicitation process has been conducted so as to exclude

and isolate GSCP notwithstanding the legitimate interest of GSCP in the identity of any new

controlling partner in the specialty television business and notwithstanding the targeting of the

rights and interests of GSCP under the CWI Agreement. This is obviously unfair.
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66.  The targeting of GSCP’s rights and interests and foreclosing of any other alternative which
does not involved disclaimer or amendment is fundamentally unfair to GSCP. The progressive
limitation of alternatives is obviously designed both to leverage amendments from GSCP and to
place this court in the position, on a disclaimer motion, whereby the alternative to disclaimer will be

said to be disastrous. All of this is obviously by design of the Ad Hoc Committee.

67.  Inthe end, this process should be seen for what it is — a scheme designed to maximize the
return enjoyed by recent purchasers of Notes at a discount. There is simply no other effect. The
business and operations of Canwest Global are unaffected. This scheme is designed, pure and
simple, to take value from GSCP and to destroy the basis upon which the specialty television

business was acquired from Alliance Atlantis.

PART III - THE LAW

68.  In Royal Bank of Canada v. Soundair Corp., the Court of Appeal considered “the duties

which a court must perform when deciding whether a receiver who has sold a property acted

properly.”
Reference:  Royal Bank of Canada v. Soundair Corp et al (1991),4 O.R. (3d) 1
69.  Specifically, it was concluded that the Court::

(a) should consider whether the receiver has made a sufficient effort to get the best price
and has not acted improvidently.

(b) should consider the interests of all parties.

(c) should consider the efficacy and integrity of the process by which offers are
obtained.

(d should consider whether there has been unfairness in the working out of the process.

Reference:  Royal Bank of Canada v. Soundair Corp et al supra.

70.  Soundair has recently been applied in court approvals of sales under the CCAA.
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Reference:  Eddie Bauer of Canada, Inc (Re), 2009 CanLII 48527 at paras. 18 to 23

Intertan Canada Ltd. (Re), 2009 CanLlII at paras. 9 to 11.

71.  However, the application of the Soundair principles assumes that a sale process has

previously been approved by the Court and that it is the subsequent actions of the court officer that

are subject to approval. This sale process has not been previously approved by the Court and was

undertaken by the Applicants rather than a court officer. Accordingly, the Soundair principles are

only a starting point in this case and greater scrutiny is appropriate.

72.  Justice Morawetz recently addressed the factors to be considered on the approval of a sale

process under the CCAA as follows:

I now turn to a consideration of whether it is appropriate, in this case, to approve this
sales process. Counsel to the Applicants submits that the court should consider the
following factors in determining whether to authorize a sale under the CCAA in the
absence of a plan:

(2)
(b)
(©)

(d)

is a sale transaction warranted at this time?
will the sale benefit the whole “economic community”?

do any of the debtors’ creditors have a bona fide reason to object to a
sale of the business?

is there a better viable alternative?

[ accept this submission.

Reference:  Nortel Networks Corporation (Re), (2009), 55 C.B.R. (5th) 229 at para. 49

73. It is noteworthy that these factors were considered by Justice Morawetz to be applicable in

the consideration of a proposed sale process on the expectation that the result of the sales process

would be later judged on the Soundair principles.

Reference:  Nortel Networks Corporation (Re), supra. at para. 53
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74.  Itis accordingly submitted that the approval sought by the Applicants is now properly tested

against factors set out in both Nortel as the Soundair.

75.  Itis submitted that the Shaw Transaction is (i) premature as it is premised on a disclaimer
that has not yet been (and may never be) approved by this Court; (ii) designed to benefit the Ad Hoc
Committee and not the entire economic community, (iii) designed to close doors so as to achieve
with the intended result of disclaimer to.which GSCP has a bona fide objection and (iv) the result of
a process which did not seek alternatives other than an equity investment premised on disclaimer or

amendment of the CWI Agreement.

76.  As previously submitted, application of the Soundair does not now permit approval of the

Shaw Transaction.
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PART IV — ORDER SOUGHT

77. GSCP seeks:

(a) an adjournment of the motion by the Applicants for at least two weeks;

() directions permitting discussion between GSCP and Shaw as well as between GSCP
and the Applicants without the requirement that the Ad Hoc Committee participate
or have disclosure of what is discussed; and

(c) directions permitting GSCP access to information relating to the process leading up
to Shaw Definitive Documents and to the Shaw Definitive Documents without being
required to enter into the form of agreement now required by the Applicants.

78. Alternatively, GSCP asks that the motion be dismissed.

ALL OF WHICH IS RESPECTFULLY SUBMITTED

Kevin McElcheran

%/(A

Malcolm Mercer






