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NOTICE OF MOTION

Postmedia Network lnc. ("Postmedia"), on its own behalf and on behalf of the

Applicants, will make a motion to Honourable Madam Justice Pepall on a date to be set by

this Honourable Court, at 393 University Avenue, Toronto.

PROPOSED METHOD OF HEARING: The motion is to be heard orally.

THE MOTION IS FOR AN ORDER:

(a) declaring that the method for the calculation of the claims of JP Martin, Mare

Tremblay, Leslie Stockwell, Robert navies and Horrace Hollo way

(collectively, the "Retired Typo grapher s") against the Applicants has

previously been determined in a commercial arbitration award dated January

21, 2009 (the "Arbitral Award" ), and that the Retired Typographers are bound

by that Arbitral Award which establishes and limits their claim entitlement to

the payment of salary and benefits for the period between May, 1999 and

January 21, 2000 subject to the overpayment of salary and benefits that were

paid to the Retired Typographers by The Gazette for the period between

February 5, 1998 and October 30, 1998;
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02
(b) declaring that as a result of (a) the only issues to be determined by the Claims

Officer under the Amended Claims Procedure Order dated May 17, 2010 (the

"Amended Claims Procedure Order" ) with respect to the Retired

Typographers'laims are:

(i) the quantification of the Retired Typographers'alary and benefits for

the period between May 1999 and January 21, 2000;

(ii) the quantification of the applicable setoff of The Gazette's overpayment

of salary and benefits for the period between February 5, 1998 to

October 30, 1998; and

(iii) the net amounts, if any, remaining due to the Retired Typographers or

due from the Retired Typographers;

(c) in the alternative to (a) and (b), in the event that the Arbitral Award is held not

to be determinative of the valuation of the claims of the Retired Typographers

in these proceedings, an Order pursuant to, inter alia, sections 11 and 17 of the

Companies'reditors Arrangement Act, R.S.C., c. C-36, as amended (the

"CCAA"), referring all questions of liability and quantum in respect of the

Retired Typographers'laims to the Quebec Superior Court and the arbitration

proceedings already underway in Quebec to be heard in conjunction with the

ongoing litigation by six other typographers (the "Assumed Typographers",

together with the Retired Typographers, the "Typographers") whose claims

against The Gazette were assumed by Postmedia pursuant to an Order of this

Court made on January 5, 2011; provided, however, that the referred

proceedings shall not result in a judgment or enforceable claim against

Postmedia but shall only form the quantification of the Retired
Typographers'laims

as filed in these proceedings; and

(d) such further and other relief as this Honourable Court may deem just.
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THE GROUNDS FOR THE MOTION ARK:

(a) On January 8, 2010, this Court granted an Initial Order under the CCAA

providing the Applicants and Canwest Limited Partnership/Canwest Societe en

Commandite protection from their creditors;

(b) The Typographers and The Gazette have been involved in litigation in Quebec

over the Typographers'laims against The Gazette for approximately 17 years.

The litigation is among the same parties, or their privies, involving the same

questions and issues and has resulted in the Arbitral Award that is final and

binding upon the parties at law;

(c) On January 21, 2009, Arbitrator Sylvestre determined that the
Typographers'laims

are valued at and limited to salary and benefits that they would have

earned for the period of May 1999 to January 21, 2000, subject to a set off of

an amount in respect of overpayments of salary and benefits paid to the

Typographers by The Gazette during the period February 5, 1998 to October

30, 1998;

(d) Although the Arbitral Award is a final award, the Typographers have brought a

proceeding before the Quebec Superior Court to seek to set aside the Arbitral

Award. Under Quebec law, the proceedings involve a challenge to the

jurisdiction of the Arbitrator and are akin to an application to set aside an

arbitration award in Ontario. The Typographers'pplication was stayed by

these ongoing CCAA proceedings;

(e) Arbitrator Sylvestre remains seized of the issue of The Gazette's counterclaim

for overpayment of salary and benefits to the Typographers for the period

between February 5, 1998 and October 30, 1998;

(fj On January 5, 2011, this Court ruled that the claims of the Retired

Typographers against The Gazette were to be determined in accordance with

the Amended Claims Procedure Order;
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(g) In the same decision, this Court also ruled that the claims of the Assumed

Typographers against The Gazette did not fall within the terms of the

Applicants'lan of Compromise or Arrangement or the Amended Claims

Procedure Order and, as such, these claims would continue against Postmedia

before the Quebec courts and arbitrators;

(h) The Retired Typographers are bound by the findings in the Arbitral Award

under the doctrines of resjudicata or issue estoppel, Alternatively, it would

amount to an abuse of process for the Retired Typographers to re-litigate the

same issues as have already been determined against them in binding

proceedings in Quebec;

(i) Should this Honourable Court determine that the Retired Typographers are not

bound by the Arbitral Award, then there are two proceedings with identical

facts and issues outstanding. To maximize efficiency, avoid a multiplicity of

proceedings, and avoid the risk of inconsistent judgments, it is just and

convenient for the quantification of the claims of the Retired Typographers to

be referred to the Quebec Superior Court and the Quebec arbitration

proceedings.

(j) The Quebec proceedings are governed by Quebec law;

(k) The Quebec Superior Court and Arbitrator Sylvestre are well advanced in

understanding the complicated facts and procedural background of these

claims;

(I) The question of whether the Arbitral Award ought to be quashed —to the

extent that it is a relevant consideration - is uniquely one for the Quebec

Superior Court;

(m) To allow separate claims to proceed on the same issues and facts risks creating

complicated issues of estoppel as a result of one action making a determination

on issues in the other and thereby risks prejudicing the parties in each

proceeding;
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(n) It is an appropriate exercise of this Honourable Court's jurisdiction for

complex claims to be referred to the Court of another province for

quantification within a CCAA or a bankruptcy proceeding where the balance

of convenience favours doing so;

(o) Sections 11 and 17 of the CCAA; and

(p) Such further and other grounds as counsel may advise and this Honourable

Coutt may permit.

THE FOLLOWING DOCUMENTARY EVIDENCE will be used at the hearing of

the motion:

(a) the affidavit of Fileen Flood sworn April 14, 2011 and the exhibits attached

thereto; and

(b) such further and other materials as counsel may advise and this Honourable

Court may permit.

April 15, 2011 Goodmans LLP
Barristers 4 Solicitors
Bay Adelaide Centre
333 Bay Street, Suite 3400
Toronto, Canada MSH 2S7

Fred Myers LSUC¹: 26301A
Caroline Descours LSUC¹5825 I A

Tel: 416,597.5923
Fax: 416.979.1234

Lawyers for Postmedia Network Inc.

TO; THE SERVICE LIST
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APFIDAV1T OF KILKKX FLOOD
(sworn April 14, 2011)

I, Eileen Flood of the City of Montreal, in the Province of Quebec, MAKE OATH AND SAY:

My Position

1. I am the Assistant Manager, Human Resources, at The Gazette, a Montreal

English-language newspaper.

2. The Gazette is now owned by Postmedia Network Inc. ("Postmedia").

3. I have been employed by The Gazette since January, 1989, through its periods of

prior ownership by the Southam/Hollinger group and more recently by Canwest Publishing

Inc,/Publications Canwest Inc. ("Canwest").

4 In my role as Assistant Manager, Human Resources, and in my preceding

positions, I have become familiar with the extensive litigation between the Typographers (as

defined belov") and The Gazette that commenced in 1996 and that has continued until the stay
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issued in these proceedings (the "CCAA Proceedings" ). Through a review of the various

arbitration and court decisions, my presence at certain of the hearings and through working

closely with Jean-Pierre Tremblay, former VP Human Resources, who passed away in July,

2010, I have knowledge of the matters regarding the litigation deposed to in this Affidavit,

Where I indicate below that I have been provided information by somebody else„ I believe such

information to be true.

Postmedia and the Purchase Transaction

5. Canwest Publishing Inc., Canwest Limited Partnership, and certain related entities

fi1ed for protection in the CCAA Proceedings and obtained an Initial Order on January 8, 2010.

Postmedia Network Canada Corp. (formerly known as 7535538 Canada Inc.) and CW

Acquisition Limited Partnership entered into an asset purchase agreement, dated as of May 10,

2010, with the LP Entities. The asset purchase agreement was assigned by CW Acquisition

Limited Partnership to Postmedia pursuant to an assignment and amending agreement, dated as

of June 10, 2010 (the asset purchase agreement, as assigned and amended, being the "Asset

Purchase Agreement" ).

The Gazette Typographers and the Tripartite Agreements

6. As at 1982, The Gazette employed approximately two hundred typographers in

what was known as the 'composing room', Historically, typographers performed the function of

composing the type for the printing of the newspaper. By the early 1980's, however, these
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typography functions, a labour-intensive task, were becoming obsolete as computerized

technology was replacing these functions.

7. In 1982, The Gazette, the typographers'nion (Le Syndicat Quebecois de

I'Imprimerie et des Communications, Section Locale 145) (the "IInion"), and each of the two

hundred typographers employed in The Gazette composing room at the time entered into

agreements (the "1982Tripartite Agreements" ) that guaranteed that the typographers would

not lose their employment due to technological changes until they reached the age of 65. A

sample copy of the 1982 Tripartite Agreements is attached as Exhibit "A".

8. In 1987, The Gazette, the Union and the then remaining 132 typographers entered

into further tripartite agreements (the "1987Tripartite Agreements" and, collectively with the

1982 Tripartite Agreements, the "Tripartite Agreements" ), A sample copy of the 1987

Tripartite Agreements is attached as Exhibit "B".

9. The Tripartite Agreements, which are governed by Quebec law, provide that they

come into effect only when a collective agreement between The Gazette and the Union is not in

force.

10. By August, 1994, only 11 typographers remained employed by The Gazette (the

"Typo graph ers").

11. Five of the '1'ypographers, namely JP Martin, Mare Tremblay, Leslie Stockwell,

Robert Davies and Horrace Holloway (the "Retired Typographers"), had retired as at the date

of closing of the Asset Purchase Agreement (the "Closing Date"), while the remaining six of the
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Typographers, namely Umed Gohil, Pierre Rebetez, Rene Brazeau, Michael Thomson, Rita

Blondin and Eriberto DiPaolo (the "Assumed Typographers"), continued to be employed at

The Gazette as at the Closing Date.

Litigation History

12. The Typographers and The Gazette have been involved in a long history of

litigation in Quebec over the Tripartite Agreements, with multiple proceedings before Quebec

arbitrators, the Quebec Superior Court and the Quebec Court of Appeal.

13. The dispute between the Typographers and The Gazette commenced in June 1996

following the breakdown of negotiations for a new collective agreement and continued for

approximately 14 years until the litigation proceedings were stayed by the CCAA Proceedings.

Over this lengthy period, forty six decisions have been rendered by various levels of Quebec

courts and tribunals and most of the issues existing between the Typographers and The Gazette

have been resolved. The following is just a brief suinmary of some of the key determinations

but does not begin to give the full flavour of the procedural and factual complexities that have

arisen and required resolution over the past 14-plus years.

14. The dispute arose from The Gazette's refusal to exchange last final best offers

("LFBOs")after the Union's April 30, 1996 demand (the "Union's Demand" ) pursuant to the

1987 Tripartite Agreements.

15. The Gazette declared a lock-out of the Typographers on June 3, 1996, The

Typographers and the Union filed a notice of dispute on June 4, 1996 (the "1996Claim" )
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challenging the right of The Gazette to declare a lockout and requested orders requiring The

Gazette to exchange LFBOs with the Union pursuant to the 1987 Tripartite Agreements and pay

the Typographers their regular salary and benefits for the duration of the lockout.

16. The 1996 Claim was submitted to arbitration before arbitrator Andre Sylvestre

("Arbitrator Sylvestre") who held six days of hearings between December 5, 1996 and

July 9, 1997.On February 5, 1998, Arbitrator Sylvestre ordered, inter alia, The Gazette to

exchange LFBOs with the Typographers and to pay the Typographers their salary and benefits

for the duration of the lockout.

17. The Gazette filed an application in the Superior Court of Quebec challenging the

February 5, 1998 decision. In the meantime, The Gazette complied with Arbitrator Sylvestre's

order to pay the Typographers their salary and benefits during the lockout as an interim measure

while The Gazette's application was pending. The Gazette continued to pay the Typographers

their salary and benefits until October 30, 1998, when the Quebec Superior Court granted The

Gazette's application and quashed the portion of Arbitrator Sylvestre's award which had

accepted the 1996 Claim (the "1998Superior Court Decision" ).

18. The Typographers and the Union appealed the 1998 Superior Court Decision to

the Quebec Court of Appeal, and on December 15, 1999, the Quebec Court of Appeal allowed

the appeal in part, ordering The Gazette to proceed with the exchange of LFBOs within the

following 30 days (the "1999CA Decision" ). However, the Quebec Court ofAppeal quashed the

portion of Arbitrator Sylvestre's February 5, 1998 award that ordered The Gazette to pay the

Typographers their salary and benefits during the lockout. The Court of Appeal remitted to



-6-

Arbitrator Sylvestre the issue of whether the Typographers were entitled to damages as a result

of any undue prolongation of the lockout caused by the failure of The Gazette to exchange

LFBOs after the Union's Demand. A copy of the 1999CA Decision is attached hereto as Exhibit

rcC»

19. The Gazette, the Union and the Typographers exchanged LFBOs on

January 21„2000.

20. On September 28, 2000, Arbitrator Svlvestre released a ruling (with detailed

reasons following on October 11, 2000) in which he made several findings including that the

Typographers were limited to claiming damages for loss of salary and benefits during the lockout

and that the maximum time period for the claim was from June 4, 1996 to January 21, 2000, the

date upon which 7'he Gazette made its LFBO (the "2000 Findings" ), A copy of the 2000

Findings is attached hereto as Exhibit "D".The 2000 Findings were upheld by the Quebec Court

of Appeal in its August 6, 2003 decision, a copy of which is attached hereto as Exhibit "E".

21. On February 1, 2001, The Gazette launched a civil action against the

Typographers to recover the salary and benefits paid pursuant to the February 5, 1998 order of

Arbitrator Sylvestre for the nine months until the order was quashed on October 30, 1998, On

August 14, 2001, the Quebec Superior Court dismissed this action and ordered that the issue of

the quantum of the overpayment of salary and benefits for which The Gazette was entitled to

reimbursement was to be included in the matters referred to Arbitrator Sylvestre to be dealt with

in conjunction with the 1996 Claim, A copy of the August 14„2001 decision of the Quebec

Superior Court is attached hereto as Exhibit "1'".
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22. The Quebec Court of Appeal, in a decision dated March 17, 2008 (the "2008 CA

Decision" ), directed Arbitrator Sylvestre to assess the Typographers'amages by finding, as a

factual matter, when the collective agreement would have been finalized and the lockout would

have ended had the LFBOs exchange process proceeded pursuant to the 1987 Tripartite

Agreements following the Union's Demand. A copy of the 2008 CA Decision is attached hereto

as Exhibit "G".

23. On January 21, 2009, Arbitrator Sylvestre, in answering the question referred to

him by the Quebec Court of Appeal, held that if the LFBOs exchange process had begun as

required after the Union's Demand, the new collective agreement would have been finalized and

the lockout would have ended in May 1999. Therefore, the Typographers would have been

entitled to be back at work and to receive salary and benefits for the nine month period from

May, 1999 to January 21, 2000, A certified translation of Arbitrator Sylvestre's January 21,

2009 award (the "2009 Award" ) is attached hereto as Exhibit "H".

24. In issuing the 2009 Award and finding that The Gazette's liabilities to the

Typographers were quantified as their loss of salary and benefits for the nine-month period

between May 1999 and January 21, 2000, Arbitrator Sylvestre finally determined the issue of the

quantum of the The Gazette's liabilities to the Typographers under the legal test established by

the Quebec Court of Appeal (before considering the entitlement of The Gazette to set off salary

and benefit overpayments made during the lockout referred to above).

25, In April 2009, the Union brought a proceeding before the Quebec Superior Court

to set aside the 2009 Award, I am advised by Dominique Monet, Quebec counsel for The
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Gazette, that this proceeding is referred to as a motion in annulment and is similar to a motion to

set aside an arbitration award pursuant to section 46 of Ontario's Arbitration Act, 1992, A

hearing was scheduled before the Quebec Superior Court for June 7, 8 and 9, 2010, but was

stayed by the CCAA Proceedings.

26. Arbitrator Sylvestre has resolved the issue of The Gazette's liabilities to all of the

Typographers, He remains seized of the issue of The Gazette's counterclaim for the

reimbursement of the salary and benefits paid to the Typographers for the period of February 5,

1998 to October 30, 1998 and the quantification of any net amount that might remain owing to

the Typographers or to The Gazette, after the setoff is applied.

Postmedia and the Typographers'laims

27. On December 10, 2010, two separate motions were brought before this

Honourable Court by the Typographers, each claiming that Postmedia had assumed the

Typographers'laims against The Gazette pursuant to the Asset Purchase Agreement. One of the

motions was brought by Eriberto Di Paolo and Rita Blondin together, and the second motion was

brought by the Union representing the other nine Typographers.

28. In her decision dated January 5, 2011, the Honourable Justice Pepall found that

the claims of the six Assumed Typographers, who remained employed as at the closing of the

sale of assets to Postmedia were not compromised by Canwest's Plan of Arrangement or

Compromise (the "Plan"), but rather, had been assumed by Postmedia. The Assumed

Typographers include Ms Blondin and Mr. DiPaolo. In addition, Justice Pepall held that the
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claims of the five Retired Typographers, who had retired prior to the closing of the sale to

Postmedia, had not been assumed by Postmedia pursuant to the Asset Purchase Agreement;

consequently, they remain liabilities to be compromised under the Plan in accordance with the

Amended Claims Procedure Order granted in these proceedings, dated May 17, 2010. A copy of

Justice Pepall's January S, 2011 decision is attached hereto as Exhibit "I".

29. Justice Pepall's decision was not appealed by any of the parties and the appeal

period has expired,

30. The assessment of the Retired 'I ypographers'laims, including any setoff of the

Retired Typographers'iabilities to The Gazette for overpayment of salary and benefits, is now

within the jurisdiction of this Honourable Court. Arbitrator Sylvestre's 2009 Award determined

the quantum of the damages due to all of the Typographers subject to the issue of setoff. In

addition„Arbitrator Sylvestre remains seized of the assessment of the claims of the applicable set

off.

31. The 14 years of litigation between The Gazette and the Typographers in Quebec

have ultimately resulted in a final determination of the issue of The Gazette" s liabilities to the

Typographers. The Union had claimed damages of approximately $ 163,000 per employee

representing losses alleged over the full three-and-one-half year period from June 4, 1996 to

January 21, 2000. Ms Blondin and Mr. DiPaolo claimed damages of over $6 million each. The

Court of Appeal and Arbitrator Sylvestre have already ruled against the Typographers on these

claims and limited their damages to loss of salary and benefits only for the nine months from

May, 2009 to January 21, 2000, A re-litigation of these issues in the CCAA proceedings will
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create additional expense to the parties, and will further delay the resolution of the dispute

between them.

32. The Tripartite Agreements are governed by Quebec law. The parties reside in

Quebec and Quebec counsel have spent years immersed in the facts and legal issues. All of the

relevant documents are in Quebec.

33. I am not aware of any prejudice to the Retired Typographers if their claims are

quantified in the proceedings that they themselves originally brought to do so. Any shares of

Postmedia to which the Retired Typographers may be entitled under the Plan can be held in

escrow for them,

SWORN before me at the City of
Montreal, in the Province of Quebec,
on April 14, 2011.

A Commissiog~fqr taking affidavits Eileen Flood
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This is Exhibit "A" referred to in the

affidavit of Eileen Flood

sworn before me, this 14th

day of April, 2011.

N Mt 4

A mission or Taking„, 'davit's"''-'..:".',+
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preient document (hereinafter called the employ«ei). have ihe mutual agreeincnt a(the parties, thc employ.

ec and, Jf r«quired by (he applicable col)ective agree
mani, any other union Involved.

AGREEMENT entered Into this day ln ihe case of s transfer, the employee will bc sub
feet to (he provisions of the appJI»abls collect)vst 2 NO/ 19HP. , 1983 agreemcnl I( any (oihcr Ihan referred io In Paragraph

belwecn The G««etta, a division of Southern lnc, and 111 —gob Guarantee of this Agreem«nt), Including
Le Syndlcat Qugbecol» de I'Imprhricr Je st dee Commu- pcrmanent discharge, In the case of retirement or per.
nleet(ons, section locale l(5, acting on behalf of Ihe inanent discharge, cvvereg«. by this agreement ulll
200 employees whose names appear on Appendix I at. cease,
tached herein, herelnnf(ere»lied the employees. If an employee, working outside the department s ~

a result of a transfer, Js laid off In ano(her Juri»dictionI. ~ COVERAGE, - This age»ment covers the
by operation of seniority or oih«r provisions, Iha I em.200 employee»o(the Composing Rooin who sre named ployce shall be (ransferred back to his or lier original

,In ths attached Appendix I. The named employees are deparlm«ni with priority originally held at time ofcovered by this Agre«ment only If they remain mern. transfer, as a regular full time employee of the Com.bert in good»tending of the Union,
T c pre«ant agre«a&eni will come Into cf(sci only ath p a fl 'y,

This employee insy be tran»faired to a furtherihe thne when the collective agreenient between the )urlsd)vgon wghln the Company, If mutually i greedemployer and the Union a»mentioned below, »Jmtiarty between the part(esi the employee and, lf required byIn thc esse of I'uture »olfactive agreeiiienli, shall end, 'he applicable collective agreement, any other uniondisappear, become wlthoui value or, for any other rea.
»on become null and void or Inapplicable,

II. —TERM OF AGREFMENT. —This agree. VII. —GRIEVANCE PROCEDURE —In the
(vent shall remain In effect unt tl th» «mplvy ment of ail even( vf s dl»puts as to thc Inlerpr«is(Ion, application,
Ih«perron» nained In th«a(txched Appendix I has or breacli of (hli agre»ment, ths grievance procedure
ccs»ed, Ne)ther party shall reise sny rnatter deal( to be followed shall bs tha( laid oui In the rollectlvc
with ln this Agreement In future negotiations for any agreement between ihs Company and the Union,
new co)le«tive agrecmeni, whleli Is In effect at the time that the grievance Is Inl

II'I, —JOB 6~VAII*NTEE. ~ In return for the tie(cd,
right to continue io move ahead with technological In (he case where the Union cea»cs io exist, or If the
changen the Company undertakes io guarantee and Union Is no Ivnper ihe accredited bargainhig agent,
guar»at«es to protect the einployees named ln the a(. an employee who Is ne mcd In Appendix I may have ie.
tsehed Appendix I from the loss of regular full.time course to the Procedure for thc resolution of grlev.
employment In the Coinposlng Room due to technolog. snccs prvvlded by the Labour Cade
Ical changes, The full ilms einploym«nt provided by The psrilec iv ihii agreeinent Intend snd conseni
this guarantee shall be a( full pay »i noi leis than ihc that the pie«en( sgrseineni bs In ihs English lan-
prevailing Union rotc vf pav ai agre«d io In ihe colleo. guagc
ilve agreeineni» uhlch will be negotiated between ihe
parties from time to time,

IN WfTNE55 WII/REOF, the parties have signed this
brought about by the Introduction of any new equlp- 4 APR 1983inent vr new pro»crees which funmlon as a substitute day of 1983,
for, or evolution of ihe work presently p«rformed or
under ihe Jurisdiction of the Union In the depari-
ment. ,-'T ' TEIV —LOSS OF COVE)(AGE Thl»-agreement
will cease to «pply to an employee for only vnc or other

I of ihe following reasons;
1. Death ol ihe employee,
2, Voluntary re»lunation by a regular full-time em

ployce,
3. Tcrmlnstlon of employment ai the date rtlpulst. LE SYNDICAT QUEBECOIS DE L'IHFRIMERIE ET

ed ln Appendix I for ascii employee. DES COMHUNIC*TJONS, »ection loca(e 1454, Final permanent discharge (rom the Company
Permanent dl»charge can only occur for ma)or
oR«nce snd only then, II the discharge f» grieved, ~pp~~c/~
end ls upheld in arbitration. This Is ihe standard

'io be used in Ih(crpre(ing permanent discharge
and can be varied solely by mutually sgrccd to
amcndmcnts to thc col)ective agreemcnL « . ~ i



gg
717

M-2 jsvi fe)

I, tbe undersigned, being onc of the employees covered
by the agrccment between The Gas«tte «nd Le Syndi-
c»I Qutbdcole de I'fmprlmcrle et des Communica-
tions, section locale 145, dated November 22, 1982,
declare ) haec read snd understood the sold agree.
ment and, In part)cu)ar, that my employment will ter-
m)nate at the date shown hcrevndcr, I agree to be
bound by lhc terms and eondltfons ol tide «grecment
ottua)ly with the other part)ca lo this agreement, thc
whole as witnessed by my signature placed below)

APPENDIX "I"
Name Dele of Signature of Slgnaturc of Date

term)est)on ernployec w))nese
ol cmployrnent

ALAH)E, A)mt SO 09 91
ALARIE, Fernend 31 08 ~ 93
ALARIE, Jean Charles 28 02.83
AUBHY, Roland 31~ 10-92
BANTON, Peter 28.02 17
BATSFQBD Kenneth 28-OZ 89
BEAVCHAMP, Andrd 30 04.09
BENNETT, Doug)as 3).05 97
BENTON, )V)l))om 3) 05 05
BERNARD, Lloyd 30-09.89
BIENVENUE, Fern»nr) 3) 01-99
B)LL)NGTQN, Keitlr Sl 05.09
BI.ONDIN, Bits 30 04.13
BOGLE, Wl)liam 31 07 90
BQWLN, Leon»rd 3'I 03~ 90
BRALPY, Les)le 30.09 86 C), /n4 rPr"R 6 6 8 3-BRAZE~
BRETON, Je»n-Paul 30.09 96
BROWN, Bean 30.09 89
BROWN URE. Wllllam 28 02 90
BRUCE, John 28.02 89
BUCHANAN, St»nley 30.)1 06
BURNETT, Margaret 31 01 87
CAVE, Brl»u 31-10.09
CECCHINI, Bay SI 10.94
CHARBON, Frsnco) ~ S0.04-10
CHEVRETTE, Roger S1.05.89
CHRISTOFFER, Harry 3)i07 03
CLARKE, Winston 31.12.02
CLEMENTE, Robert 30 11 07
CONSTAND)S, Ryrlacoe 31-12-90
COHBEIL, Andr4 3 1-07-92
COBBEIL Gvy SO 09-05
CORRIVEAU, Claude 31-01.00
COTE, Gotten Sl-08 I)
CQULQMBE, Art)&ur 31-12 9Z
CQVS)NEAU, Jean-Pierre S) 05 90
COWAN, Douglas 30 06 96
CRAWFORD, Don»)d 30.04 07
CHQWLEY, John SO 04 04
DAIGNEAUI.T, Robert 30-06-08
DAYIES, Robert SI 08 07
DAWSON, John SO-06 89
DEI.EON. Mar)an '1.08-11
DESJARDINS, Yvon S)-10 19
DESQHMEAUX, Marcel 30.06 01
Dl PAOt,O, Erlberto S)-)2 IO
DUBEY, Jacques 30 1) 11
DUMON)', Nlcole $ 1-07.25
DUPU)S, Yvon 28-02 93
DUBANLEAU, Jean 31.03 )5
DUROSEAU, Prltzusr 31.08 )0
DUTEMPLE, Norm»n 31 07 ~ 95
EHRENSPEBGER, David 28-02 98
FAILING Paul 30.0'4
FARKAS, Zollsn 30 09-86
FQRGFT, Roger 30-11.90
FOUCAULT, Guy 30-06 00
FQDCAULT, Roger 31 03-96
FRANC)$ , Cyrll 31 03.93
FRFtTAG, Harry 31-074)4

r
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APPENDIX ""
DateName Date'ol Signature of

termination employee witness
of employment

NAETS, Frsngofe 31-10.95
NAYMAN, Morris 30 0442
NIVPN, AIeaand sr 31 n.92
OSTIGUY, Marcel 31 08 01OVERALI Charles 31 01 86
PARENT, Erneet 31 10-84
PARENT, Ol Isr 3148-96
P*YNF„Robert 30 11.98
PELLEGRJNI, Anacleto 30 04-12
PERREAVLT, Holland 31.1293
PERHIN, Roger 30 04 01
PLOUFFE, Andrg 28.02-94
POIRIEB, Gary 31 07-08
POIRIFR, Jean-Yves 30.11-01
POIRJER, hllchella 31.0100
POIRJEH, Normand 31 12 83
POWERS, Herbert 31 08.91
RUESNEL, Bh4sl 28-OZ-91
RUINN, Gerald 31~01.89
RAMAT„Aurelia 30.09.91
HABMVS, Helmut 3L.N.SZ
REBETEZ, Pierre 31 05*17
HITCHJE, James 31 12 85HOSS, Robert 31 05-02
BOSS, Rotnfo 30-11 06
HOUND, George 31 OS.95
ROUSSEAU, Maurice 30.09.87
ROY, Paul 31 12-94
BUSSFLL, Carl Sl 03-97
SAAD, Antoine 30.04.93
SAMUEL, Brian 31-05.06
SANTJNI, James 31 08-86
SHAND, David 31.03.97'HIH LOW, Warren 31 08-16
SINEI Hobort 29 02 88
SML'ALL, Brian 31.05 17SMITH, Michael 31.03 18
SNELGHOVE, Bruce 3 I 08 91ST.DENIS, Pierre 31-07 02
STE-MARIE. Guy 31 03 07
STENHDUSE, David 30.09 20
STEWART, Alan 30 04-84
STIEBEL, John 30-09 13STIEBEL, Robert 30.06 89
STOCKWELI„Leelle 31 12-07
STOUTF„Joseph 31 03.91STREET, Clayton 31.12-01STR EET, John 31 12.02
STRfKL', Donald 30 11 OPSUTAK, John 31 05 93SZEPLABI, John 31 08.13
SZJTASI, Edgrard 31.0L-04
TESSJER, Maurice 3L.IO 93
THOMAS, Frederlcte 31 07.91
THOMSON, Michael 31-08 13
TIMMONS, Patrtch 31.0705
TODD, James 30.06-09
THEME LAY, Ma rc 31 07-08
VEITCH, Gary 31.03.13
VICKEBS, Douglas 30-11 15
WARD, Donnid 31 05-00
WHEELEH, Norma&r 30-09.86
WHELAN, Thomas 30 03 95
WIJ.DING, Pete r 31-12-18
WILSON, Donald 31 10.03
WILTSHIHE, Bruce 30.04.93
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This is Exhibit "8"referred to in the

affidavit of Eileen Flood

sworn before me, this 14th

day of April, 2011,

A Commissioner fbr a ing Af tdavIt8
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AGREEMENT
BETWEEN 111 —TERM OF AGREEMENT This agrcmnent

THE GAZETTE„a division of Southatn lnc„a logaHy (neo&' shaH remain In effect until &he employmcnt o( all the persons
porn&cd company, having tts head oIce snd Itr, pr(pulpal place covemd by this agreement i&as ceased ln accordance with Ar&f.

o(business at 250 St, Antoine St, West, Montreal, Quebec de Vl hereof, Sub) sot to Argo)cs V and Xhereof. neither party
(here(usher called the Company); shsH raise any matter dealt with Jn this agrscmcnt ln future

AND& ncgogatlons for sny new collecllve sgreemenL
LE SYNDICAT QUEBECOIS DE L'IMPRIMERIE ET DES IV. JOB GUARANTEE AII terms and condltlons
COMMUN(CA'nOJqS, LOCAL145, anassoclatlon o(employ- of "Job security and redundancy" (Section 25 and Leners o(

i. ecs organ&sad Jn the Prov(nce of Quebec and duly accredited Understanding, re& No&lee of redundancy and & Redundancies)
by the Minister df Labour and Manpower to represent thc o( the 1987 1990 coHectivc agreement shall bc maintained
employees hereunder inenHoned, and having &ts principal place unless mutually agre«d by the Company and Its employees'
of business (or the Province ol Quebec at 627 FaHlon Si. East, representatives,
Montrcai, Quebec (hereinafter called the Union)& V, COST OF LIV1NG FORMULA! As stated

AND( above, Compos(ng Boom employees who signed thc prsscnl
A(m6 A}orle st al, employees ol thc Company, whose narncs aqreemenl chsH have their hourly wages ad)usted annuagy
appear ln thc appcndtx Io &hc present document (hereinafter In accordance with the fol}owing formula:
ceiled the employees}. D EF(N IT IONS:

Consumer Price index (C.P,I.)1.—(NTENT —A, The undersigned parties ngree that
Section 4 (Jurisdiction) In the col}ectiv«agreemen& be(ween
the Company and Union signed on March 6th, 1987 and for

b& C,l'.I, al thc beginning of the hr&t period ofrrfcreiice (Aprilthe period May I, 1987 to AprA 30, (990 contains sub&tan.
&Jai, intended modiAcntions and changes from Scotton 4 IJuri.
diction) In &he preceding collective agreement (1984.87) bv.

ent agrermen&.'25.00/hr (or $ 26,67 for night, spHt or
tween thc came parties and inure spcrlAcally by such mod&A.

lobster shl s)
ti cat)on& «nd changes intend as foHowrn
'r a} deletion ol Section 4'(Jurisdiction) contained In thc Formula: ( a ~ b ) X c r. Cost of flvlug adfustmcnt

1984-87 coHcctive agreement and aH otlmr rclerences b
&o "Jurisdiction" ln such colbctivs agreement;

b) )vri&d&c&tonls ilmltcd to cxletJng Composing Room work Cos& of Jiving ad}ustment + (25.00/hr (or &26.67 Ior a&girt,

prriormcd within thc cvngnss ol the cxi«ing Com- rpiii or lobster rli&ft&) = Ifourly rotc for thc period,
posing Boom; Such wage ad}ustnmut& shall be mode ance a year, ihc

c) the Company may iransfer sny work, epulpnient a«d/or hourly rate Ior ihe period being effective (rom July 1&( of each
process. In whale or In part, oui vf thc Composing Boom year,
and/or ou( o( the Jurlsdiciion of the Composing Boo&i 5houJd the C,P,J. bass year (1981&100)bs changed, It I&

bargaining unit wiihuu& violating iheprovisionsof Sec agreed tha& ths formula shag be ad)usted accordingly by
&ion 4 (Jurisdiction) an4 therefore shaH be frsv from nur&usl sgreemenl.
Jurisdictional claims; H &s also agreed that shouid Staiisiics-Canada HI&continue

d) only men&bere ol the Composing Boom bargaining unit C.P.I. Agurss required lor &Iic fomnula, sn alternative snd
shaH perform traditional bargaining vnlt work as dc- cquivalmit formula &hali bc adopted by mutual agrsemen& vf

I
scribed In ihs 1984-87 co Hect(vs agreement within the the perl&ca,
congnes of the Composing Boom, }&owever, It Is under- Vi. LOSS OP COVERAGE This agresman& wgl
stood &hat work performed by (orcmcn and assS&snt- ccass to apply to un amp�(oyec (or only one or other of the fat
(oren&en, work presently performed by editorial lowing ressonsi
employees (n th ~ Composing Boom and any other non. Dcaih o( &hc employee.
bargaining unit work Including, bu& not limited to. }anl- 2. Voluntary resignatlon by a regular lull time employee.
&oriel re&vices, building maintenance, and so forth, Is Tlm date s&tpuhted In Appendix "5"(or each employer,
excluded from such )urisdictlon. regardless ofhts/hcr employmcnt stsivs aA&r such date,

8 For so long as the above agrecrncnty aud undvrstsndinqs 4. F(nal permanent discharge from &hc Company. Perma.
oi wcH as the provisions of the present agiecnicnt generally nant discharge csn only occur (or mo}or o(fence and only

k shell be in full force and si(vct, the Company agrees to ms&n &hcn I( &hc discharge Is grieved, snd I& upheld in srbi.
f',, tain, ns fully described In Article V of th» present sgrcemen&, trailun, This I& the standard to be used In Interpreting

the standard of Hving of Composing Boom employe«c who srs pcwnsnent discharge and can be varied &vlely by
parties to &hc present sgrecmei&t and who meet the conditions mu&uaHy agreed to amendmen« to &he coHec&lve
of Art&dc B. COVERAGE, ol the present sgrscmsn&. agreemcn&,

11. COVERAGE This agreemsnt covers all Com. Vli. EMPLOYER'S EJ(ISTE}qCE This agree.
posing Boom employees (and Ma&lroom &ran&fere} as of March men& wglbe appgcable for iw ierms, Inespcc&lvco(ihcownsr(s)
5th, 1987 who sign thc agreement and also slqned the prc. o( thc Gsxette {even If the name ls Icier rhanged}. )7&ere(ore,
vivos sgrcemcnt (Job security - Technological changes) and lt wHJ be binding on purchasers, ruccessot&, or assigns of the
whose names appear In lhe ansched Appendix "8".The named Company, ShnHa'rly, I( w&H be binding even If The Gsxct&e
employees are covered by this agreement only If they remain newspaper perinsnently ccape( pubgration but the production
members In good a&ending o( (he Union, The agreemcn& wgl JacHitics continue in such activttie& as commercial printing,
apply Io &rene(aired employees only when such employee& are lt wgl no longer be binding If the Company permanently cease&
working In th» Composing Boom. to exht, Hut In the event publication or opera&Ion of&he pro.

i Thc present agrcerncnt wiql come Into effeci only et & he time duction (acHi&ies Is bsgmi again, the full &erin& and conditions
when &hc coHective agreement between the Emp(oyer and tt&e o( &hS agreement will be reinstated.
Union as mentioned below, &lmliarly ln ihc case of future col- Thls agrcemen& shag b» binding on ihc successors of Lc
Jective agreements. shag cnd, dlsappcar, become up&haut value Syndicat Quebecois dc I'Impr&merlc et dss Communications,Il'r, (or sny other rcasdn become null and void or insppgcsbie. Local 145 ss provided by Quebec Lsw.

I
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I
k, receding acquk(ng thc dght to sut ~

Vl(l, dOB TRANSFERS ln the casc o(a transfer Within the two wee p
hc so ulsltlon of suoh right ro

lo another departrncnt, which shall be on a voluntary basis
thc crnployee will bc subJcct to thc provisions of the collec-
tive agrecmcnl In that department, if any, or to any other pro.
visions agreed upon by the parties, snd both pardcs shs(I do soso slmu(tancously sn In wr

Imc
However, I( an crnployce working outside the depahntent

ss a result of a transfer Is laid o(f In another Jutted(ctfon by
operation of seniority oi'ther provision, that cmployec chall
be transferredback to thc Cotnposlng Room with priottty od. upon whkh ihe patties I' " "

Ik

'
Jock,out ls

glnaly heldat dms~trans(.r as a reggmhdl tints employee 'illlnot be agreement bc{.re I e g""s"'""
nt

of ths Company, and shall once again be covered by the pro. acquired, either of the p"" ss " d»«pro.
visions of thc present agreement.

IX. GRIEVANCE PROCEDURE ~ In thc cvcnt ol
a disagreement wllh respect to the Interpretation, epptlca don
and/or alleged violation of this agreement, Ihe matter shag
bc decrncd to bc a grlevenoe and shall be submitted and dls.
posed ofln accordance with the grievance end arbitration pro. and teJeot, In lis cnt re y,

~&I Ni d It shag become
. csdures Ia the ootlecuvi agreement between thc Company snd shalloe Anai sndblndlng on I. partes sn s

of the collectlv«apreemeni,
ths Union, whkh Is In effect at thc time that thc griqvencs

0
Is Inls n listed. The parties agree Ihat'thc decision of the arbltra. The srtlrs to this xgrecmen nien an can

tor shall be final and blndinp, present agreement be 14 Its np s

'n the case where'the Union ceases to cxht, or If the Union
Is no longer the seers)gled bargaining agent, an employee who
Is named In Appendix "Il" may hove recourse to the prove.
dure for the. resolution of grievances provided by thc Quebec
Labour Code.—AMENDMENTS —The parties acknou ledge thm
sil of the provisions of thc present agreement «re «ssbntixl
terms and conditions necessary to thc validity of the
agreement,

Therefore, should xny clause of the present agreement In
whole or In part, b» decl«red Invalid, Inoperative or Inc ppli
cable by any tribunal of competent Jurisdiction or by lepitm,
pon, ihc Company and the Vnlon agrus to meet forthwith Ior IN WITNEqS Wl/EREQF the parties Imvr signed
ihe purpose of concluding xn arrmnded xurccmcni binding upon
all parties lt Is agreed In principle that the essential elements HJ . p OVTN sf INC,
of ths sgresmenl shall be maintained througlt amended lor.

"
ARETTE P OVTH nfl

mules, by providing equivalent provisions or through any other
egrecmcnt the parties may rcnrh in their negotlmlons,

If, within ninety (90) days (ollowlng such s decision from
a tribunal or by legislation as referred to above, the parties
«c unable to conclude such mt amended agreement, the par-
ties agree that ths prov(aloes uf the present agreement and
the cogectlvc sgreemcnt shall apply until one or the other o( OIS OE L'IMFRIMERIE ET O
thc parties exercises its right to strike or lock out as provklcd
by Section (07 of the Quebec Labour Code or until a decision OMMV TIO, LOCAL 1

Is rendered by an arbitrator as provided by the next section
o( thc prcscnt agteernent,

Xl. —RENEWAL OF COLLECTIVE AGBL'E-
MENTS AN D 8ETTLEM ENT OF 0ISPUTES —Within
nitwty(00) days befori thc terminadon o(the collective agree.
ntent, the Employer snd thc Union may Initiate negotiations
for a new contract. Thc tcrmc and condidons o( the agreement
shell remain In effect until xn agreemcnt tx reached, a decl-I'ian is rendered by an arbitrator, or urtttl one or the other o(
thc parties exercises Its right to strlkc or lock out,

!
t
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I, thc undersigned, being one ol thc cmplvyees covered by this
agreement between Thc Garctte and Le Syndicat Qucbfcots5'.I'Im rl crh et dcs Communications, Local 145 dated

1987,declare I have read and understood the
sai agr«ament snd, in particular, that it shall terminate at
thc date shown hereunder or as otherwisc stated ln thc said
agrcemcnt. I agree to be bound by thc terms and conditions
of this agreerncnt equally with the other parties to this agree.
ment, the whole as wilnmssd by my signature below;

1

APPElttfolX "ii"
Name of employee Ecptry Employee's

Witness'ate

signature signature Date

ALARIE, Almfr 30%9.91
ALARIE„Fernsnd SH)8 9S
AUBRY. Roland 31 10-92
BANTON, Peter 28&2-17
BATSFORD, Kenneth 29-02 89
BEAUCHAMP, Andrk 30-04-09
BENNETT, Douglas SI-05-97
BENTON, William S I 05-05
BERNARD. Lloyd 30.09-89
BEINVENUE, Fernand 31'01-99
BILLINGTON, Keith Sl 05 09

BRETON, Jean. Paul 3 0-09"96 7
BROWN, Rcnn 30.09"89
BROWN-URE, William'8.02-90
BUCHANAN, Stanley 30-11-05
CAVE, Brian 31"10r09
CHARBON, Fran»of» 30-04-10
CHEVBETTE, Roger 31 05-89
CHBISTOFFER, Harry 3 1-07-03
CLARKE. Wlndton 31.12-02

!
COBBEIL, Andrg 31"07-92
'CORBEIL, Guy 30 09-05
CORRIVEAU, Claude 31.01.00
COULQMBE, AHhur 31.12-92
COUSINEAU, Jean-Pierre 3145-90
CRAWFORD, Donald 30-04-07

I, CROWLEY, John 30&4-04
DAVIES, Robert 31-08-07
DELEON, Marian 31-08-11
DESJABDINS, Yvon S1-10-19
Dl PAOLO, Erlbarto 3 I-I 2"10
DUMONT, Nlcole 31~ 07 ?5
DUftANLEAU, Jean 31-03-15
DUROSEAU, Frltaner '1&8-10
DUTEMPLE, Norman 31 07-95
FORGET, Roger 30-11-90
FOUCAULT, Guy SO-06-00
FOUCAULT, Roger 31-03.96
FRANCIS, Cyrll 31.03.93
GAGNON, Glllvs ?$-02-01

t GALARDO, Alfredo 3143.98
GANDEY, William 30-06-15
GARNEAU, Fernand 30-11.97
GAUTHIER, Jacques 31~12-97
GENDAON, ffodrtgue 31 12-03
GEOFFBOY, Claude 31.10-03
GINGRAS, Charles 30.11.92
GODBEEB, Charles S 1.03-16
GOHIL, Urned 3 1-10"10
GQODHAND, Gerald SO-06-08
GRIFFITH, Calvin 30-04.05
GRONDIN, Marte.Andrce 31.10-25
GUILFOYLE, John 30-11-92
GUILLEMETIE, Jean.Paul 31%8-91
HALL, Llewcllyn 31-08 01
HALLAS, Kenneth Sf&7.89

'I
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HOGUE, Ernest 30&4.91
HOLFOBD, Henry 31%7 9S
HOLLOWAY, Horace 3 0-09-03
HOWEI,L, Arthur 31 07.06
ILLESCASi William 31%3-92
JENNER, William 30.09 11
JOWLE, David 3141-15
KAROVITCH, Morris 31 10.00
KELLY, Ian SO+4.07,,
KENT, Laurence 31.05%4
KEBWIN, Kenneth 30.09.0S

,KERWIN, Timothy 31-03-99
LACAS, Gill«a 31 08-00
LAN GLOIS, Ju!es 3 1-03.9I
LARSEN, Edwin 30dX9-10
LATOUR, Claude 30 06-92
LAURENDEAU, Yvon 31 ]0&6
LAVEBY, Ronald 30 1l "02
LAWSON, P«tsr 31 12-99
LEBLANC, Gill«a 31 05 ~ 90
LEDUC, Marcel 31-12.06
LEE. Jack 31 01.92
MacKAY, Neil 30-09-07
MANFIELD, Harold 3 I 07-06
MARTIN, Jean-Pierre 28-02 10
MAUCOTEL, Mich«I 30 06-98
McCBEADY, Robert 29 02-04
M cH FN BY, Robert 31'-05 89
McNAMARA, Arthur 28 OR.99
MILOT, Richard 31-01-I 5
MONGBAIN, Jean Guy 30 06.00
MYEBSON, Arnold SX 05 92
NAETS, Vrancols 31.10.95
NIVFN, At«sander 31 I?-92
OSTlGUY. Marcel 31 08 01
FELLEGBINI, Anacleto 30.04"12
PEBBAULT, Rolland Sl 12 93
PEBRIN, Roger .SD 04 Dl
PLOUFFE, Andre 28-02-94
POIR IER, Jean. Yves 30"11.01
POIRIER, Mlchelle 31 01 00
POWERS, Herbert 31-08 91
QUESNEL, Bhgal 28 OR.91
BAMAT, *urollo 30-09-91
REBETEZ, Pierre 31-05-17
ROSS, Robert 31"05-02
ROUND, George 31.05.95
BOY, Paul 31 12.94
RUSSELL. Carl 31-03-97
SAAD, Antoine 30-04.9S
SAMUEL, Brian 31-05 06
SHAND, David SI.OS 97
SHIRLOW, Warren 31-08~ 16
SMEALL, Brian 31-05.17
SNELGROVE, Bruce Sl-08.91
ST DENIS Pierre 31-07 OZ
STE-MARIE, Guy 31 03"07
STENHOUSE, Dav'ld 30-09 20
STIEBEL, John 30.09-13
STIEBEL, Robert 30-06.89
STOCKWELI„Leslle 31~ 12 07
STREET, John S1.12.02
STRIKE, Donald 30-09-13
SU7 A I&, John 31-05.93
SZITASI, Edmund 31-01 04
THOMAS: Frederick 31.07 91,
THOMSON, Michael S I 08 IS.TODD, dames 30.06.09
TEEM BLAY, Merc S 1-07.08
VEITCH, Gary 31 OS 13
WARD, Donald S 1.05.00
WHELAN, Thomas 30.03-95
WILDING, Peter 31 12.18
WILTSHIBE, Brut" 30 04-93
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This is Exhibit "C"referred to in the

affidavit of Eileen Flood

sworn before rn, this 14th

day of April, 2011.

A Commissioner foil'ng cg66avitsi

i

i

I'
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COURT OF APPEAL

PROVINCE OF QUEBEC
MONTRh AL REGISTRY

NO, 500-09-007304-905
(5004543970)-900)

December )5, )999

PRESENT: THE HONOURABLE ROUSSEAU-HOULB~ERLAND
FORGET H.A.

COMMUNICATIONS& ENERGY AND PAPERV/ORKERS UNION OF CANADA,
LOCAL 145

0

APPELLANT - (impleaded party)

and

RITA BLONDIN&
KRIBERTO DIPAOLO,
UMED OOHH»
HORACE SOLLOWAY&
PIERRE RED ETEZ,
MICHAEL THOMSON,
JOSEPH BRAZEAU&
ROBERT DAVIES,
JEAN-PIERRE MAR"ITN,
LESLIE STOCK%ELL&
NARC TREMBLAY,

APPELI.ANTS - ()mp)eadcd pardes)

9

THE GAKEVfE& A DIVISION OF SOUTHAM INC,,

RESPONDENT * (p'et)tioner)

and

MTRZ. ANDRk SYLVESTRE,

IMPLEADED PARTY - (respondent)

VALIDATING CODE ~ BB~Z2BRERO
5\)0

t)t)-025427.997
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THE COURTS - Ruling on the appeal by appellants from a judgment of the

Superior Court, District of Montrest, handed dovm on October 30, 1998 by the

Honourable Justice Danielle Grenier, who allowed the respondent's motion for judicial

review, declared that the arbitrator had exceeded his jurisdiction in allowing the

grievance of June 0, 1996 and quashed the arbitral award that had allowed the grievance;

!

Having examined the file, heard the evidence and deliberated;

For the reasons expressed in the written opinion ofRousseau-Houle J.A„viith

which Chamberland and Forget JJ.A, concur,

!
ALLOWS the appeal in part;

ORDERS the respondent to submit to the process of exchanging best final offers

within 30 days fol!owing this decision;

QUASHES the two orders by the arbitrator on the payment and reimbursement of

thc salaries and benefits lost because of the lock«out;

RETURNS the file to the arbitrator, who will determine, if necessary, the

damages that could be granted the 11 appellants following the employer's failure to

respect article XI of the 19$7 agreement',

YALtDATINO CODE ~ EEZQ2BRER~O
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COURT OF» APPEAL

PROVINCE OF Q(lhIIEC
MONTRBAL R EO ISTRY

NO. 500-09-007415-987
(500A5-039701-980)

December 15, 1999

PRESENT; THE HONOURABLE ROUSSEAU-HOULE
CHAMHERLAND

I

FORGET JJ,A,

RITA BLONDIN,
ERIBERTO DI PAOLO,
UMED GPHIL»
HORACE SOLLOWAY,
PIERRE REBETEZ,
MICHAEL THOMSON,
JOSEPII BRAZEAU»
ROBERT DAVIES,
JEAN-PIE RIIE MARTIN,
LESLIE STOGKQ/El L,
.MARC TREMBLAY„

APPELLANTS - (impleaded parIJcs)

«r»d

COMMUNICATIONS, ENERGY AND PAPERWORKERS UNION OF CANADA,
LOCAL I«S

APPELLANT - (impleaded party)

Y.

THE GAXETTEj A DIVISl'ON OF SOUTHAM INC»

!

RESPONDENT - (pciiticr»er)

J»J71'iE. ANDRI SYLVESTRK,
I

IhfPLEADKD PARTY - (respor»der»0

VALJDATJNG CODE ~ JJBZQZBRHRO
/

500
00WZ5427-997

i
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500-094074 15-987

THE WHOLH with costs in both courts.

I

(s) Thcrhse Rousseau-Houle J.A,

(s) jacques Chamberland J.A.

!

(s) Andrb Poraet J.A,

Mtre. Robert CAtb (Trudeau, Provencal et assoclds)
Attorney for'he appellants

Mtre. pierre Grenihr (Melanin, Marceau et «ssocijts)
Attorney for the appellant

Mtre. Ronald McKobie (Mattineau, VA!ker)
Attorttey for the respondent

Date of hearing: November 9. 1~

VALtDATPJQ CODB ~ BBZQ2BRERO !
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THE WHOLE with costs in both courts,

(s) Thdrbse Rousseau-Houle J,A,

(s) Jacques Charnberiand J.A.

(s) Andrh Forget J.A.
f

Mtre, 'Pierre Qrenier gufelanqon, Marceau et associbs)
Attorney for the appeltsnt

Mtrc. Robert C6t6 (Trudeau, Proven0al et associtts)
Attorney for the appellants

Mtre, Ronald McRobie (Martlneau,Walker)
At torney for the respondent

Date of hearing; November 9. 1999

L YALIDATJNO CODE ~ BB~2BRBRO
500

00 025427'107
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THE COURT: - Ruling on the appeal by appellants from a judgment of the

Superior Court, District oF Montreal, handed down on October 30, l998 by the

Honourable Justice Daniel!a Cirenier, tvha allowed the respondent's motion for judicial

review, declared that the arbitrator had exceeded his jurisdiction m allowing the

grievance af June 4, 1996 and quashed the arbitral award that had allawed the grievance;

Having examined the file, heard the evidence and deliberated;

For the reasons expressed in the written opinion af Rousseau-Houle J.A., with

which Charnberlsnd and Forget JJ.A. concur;

ALLOWS the appeal in part;

ORDERS the respondent to submit ta the process of exchanging best final offers

within 30 days fallowing this decision;

QUASHES the two orders by the arbitrator on the payment and reimbursement of

the salaries and benefits lost because af the lock-out;

RETURNS the file to the arbitrator, who will determine, if necessary, the

damages that cauld be granted the l l appel! ants following the employer's failure to

respect article XI of the l 987 agreement',

YAL/DATINQ CODE ~ BB~Z2BRHRO~
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THE WHOLE with costs in both coutta,

(s) ThdrhseRousseau-Hauls J,A.

(s) Jacques Chamberland J.A,

{s)Andrb Forget J,A,
I

Mtre Pierre Qrenier {Melanin, Marceau et assooids)
Attorney for the appellant

Mtre, Robert CAtd (Trudeau, Provencal et associ6s)
Attorney for the appellants

IMtre, Ronald McRobie {Martineau, Walker)
Attorney for the respondent

I

!

Date ofhearing.'cher 9. 1 999

!

~
Q VALU3ATtNG CODE ~ BBKQ28RERO !
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COURT OF APPEAL

PROVINCE OF QUAI3EC
IvlONTRCAL REGISTRY

NO, 500-09-007584-985
(5004543 970 I-980)

PRESENT; THE HONOURABLE ROUSSEAU-HOULE
CHAMBEllLANIJ
FORGFi JI,A,

COMMUNICATIONS, ENERGY AND PAPERWORKERS UNION OF CANADA,

LOCAL 145

APPELLANT - (Impleaded party)

a))d

RITA BLONDIN)
ERIBERTO DI PAOLO,
UMKD GOHIL)
HORACE SOLLOWAY)
PIERRE REBETEE)
MICHAEL THOMSON,
JOSEPH DRAPEAU)
ROBERT DAVIES,
JEAN-PIERRE MARTIN,
LESLIE STOCKWELL)
Mh RC TREMBLAY)

APPELI ANTS ~ (impleaded parbcs)

ir,

THE GAZETTE, A DIVISION OF SOUTHAM INC,,

RESPONDENT - (petitior) cr)

alid

M'k RE. )))NORE 5YI VÃS PRE)

IMPLEADED PARTY " (respondent}
)

VALIDATING CODE "BBZQ2BRERO I

I



36

265
'00-Or)-007384-985

500-09-007415-987

INo. 500-09-007415-987
(500-05-03 970 l -980)

RITA BLON DINr
ZRIBERTO DI PADLO,
VMZD COIIIL,
HORACE IIOLLO WAY,

PIERRE RZBETEZ,
MICIIAZL T}IOMSON,
JOSEPH BRAXEAUr
ROB ERT DAVIESr
JEAN-PIERRE MARTIN,
LESLIE STOCKWZLL,
MARC TREMBLAYr

APPELLANTS (tr«ptesdcd p«rIi«s)

««d

COMMUNICATIONS, ENERGY AND PAPXR%ORKERS UNION OZ CANADA,
I.OCAL 145, CZP

APPELLANT - (isnplesded parry)

Y.

THE GAZETTE, A IIIVISION OF SOUTHAM INC.,

RESPONDENT - (petition«r)

«nd

MTRE, ANDRE SYLVESTRZr

IMPLEADED PARTY

OPINION OLRCggg~U-HOULH j„re,

'fhe Gazette declared a lock-out on June 3, 1996, It is still on-going today,
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Do the Communications, Energy and Paperworkers Union of Canada, Local 145,

(the union) and the 11 typographers still employed by Thc Gazette on Tune 3, 1996 have

the right to demand that the employer accept the compulsory adjudication procedure for

the renewal of the collective agreement provided for in the 1987 tripartite agreement?

Are the 11 employee appellants entitled to the salaries and other benefits they have lost

since the I ock-out?

The union and the 11 typographers won their case before the adjudicator, Thc

deci»Ion was quashed by the judge of the Superior Court.

The~~

Until 1982, the union and the employer were bound by collective agrcemcnts that

gave thc union exclusive jurisdiction over the work done by tlie employees. In 1982, in

return for the right to introduce major technological changes that were necessary in order

to remain competitive, the employer negotiated a tripartite agreemenl with the un~in and

the 20~0t ographers in the composing room guaranteeing job security and a salary for

thc typographers until the age of65.

Thc main points of this agreement are as follows'.

The agrecru»ut shall only come into effect once the agr»»meat on lob»»»ority
provld»d for In the collective agreern»nt or lu»ub»equ»nt coll»»tive agr»eru»nts
t»rruinat»», I» cancelled, lap»e» or become» inapplicable (art. I),

!
Thc agrccm»nt »hall remain In effect uulll all thc employe»» who signed lt have
ccu»cd their cmploymcnt, ultimately unlit 80I7, sud ao party shall rais» thc
»ublccts of the present agreement during future n»gotlatlou» for the r»newal of a
»oll»etlv» agre»ra»at (art, ll).

~ In return far the right to go ahead with technological changes, the employer
agre»» to guarantee and guarantees to protect the employ»»» named In Appcndls I
again»t the lo»t of r»gular full-tlm»»mployment ln the compo»lng room, The full-

!
VAI.IDATINO CODE ~ BBZQ2BRERO Q

!
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time crnployntcnt gu»rant«ed shall bc emptoysucnt vvith full s«lory, as Ic«st at thc
rate provided for iu «ny collective «sreemcnt negotiated by the parties from tiruc

to time {urt. OX),

Thc «grccmcnt shall only,cease to apply to su entployce by reason of death,
voluntary rcstguatlou, end of cusployment st tbe agc of 85 or dismissal (urt. 1V).

The agreement »hull bind any buyer, successor or assignee of thc employer {art.
V),

!An cusployee transferred to»nother dcp»rtmcnt sh«il rcm»ln subject to tbc
»gree&nant (art. Vg.

fu case of a dispute over the Interpretation, «pplicatlon or vtcIutlon of tins
agreement, the gricv«ncc procedure provided for lu the collective agreement in

effect at the thnc the grievance is filed sh»it »pply (art, VITi,

Should tbe union cease to csist or co«sc to act as the certified b«rg«luibg «gent, au
!employee natu«din Appendlsl shen have recourse to the griev«uce procedure

provided for lu the Labour Cole,

When this agreement was sisned, the parties provided as follows for its

incorporation into the collective agreement as Appendix C:

{Ttcnslstiou]
The parties ogrec to reproduce beloe the evidence of an agrccmcnt concluded
between thetn on Novctnber 1X,1987.This agr'cement forsns part of thc present
collective»grcctnrut ntthout th«t fact affecting its civil effects outside the colicctlvc
agrccmcub Therefore& the parties declare that lt is their intention that tbe s«td
agreement rentcln iu fuii force subject to thc terms ond conditions cont«lned iu it,
oct tvlth st«ndiug the c»plr«tion ol'he collect lve sgrccmcnt

In 1987, the employer, the union and the 132, employees stiil working for The

Gazette in the compos!na room reiterated the main paints af the 1982 agreement, adding

a salary indexing formula to compensate for the union's giving up the union protection

clauses. Articles X and M were also added'.

I '

t VALIDATNG CODS" BBZQ2IIRBRO j
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(

jTr«nslstfan)

X AMENDMENTS

The portlcs acknosvlcdge th«t all thc provisions of thc p gresent a recmcnt cortstllufe

terms und conditions that src essential to the validity at'the «grcement.

Consequ ant ty, ff a provision al'hfs sgreeurent, fu rvhafo or fu part, were tn be
ld I e the or ln«ppllc«bio by any cornpetcnt trlbun»fur by fsu, t cdecl«rodeo, nopera vc

i arder ta conclude an «mendedComp»ny and Ihc Union «grec ta reset Irnurcdfatcfy n ar er
'»grcernent t a eauh I auld be binding on sll parties, It ls agreed lu principle tb«t I e
essential elements af the «greerneut wfff be rn«lntafued by means e ern

forrnul«s, equivalent provisions ar any other agreement concluded by the parties n

their ncgetf»tians,

fi; svfthln ninety t90) days fafforvfng such a dccfifon by a tribunal or by I«rr ss
referred to above the parties are unable ta re«cb such an ame'ndcd agrccmeut, the

I ee that the provisions of the present «greet«cut aud the collective
«grccmcnt sh'»0 remain In effect andi one or the other of the partie a«ere ses gI ftsri ht
ta strif&» or ta a lock-out as provided for fn section 107 af the Quebec f ubour Coda or
until an svrard Is re»tiered by an arbitrator «s provided far ln the foliar»lug section ol
this ugrccu&ant,

XL RENEWAL OIr COI LECTIVE AGRXIIIVIENTS AND WSPIITE

!

SETTLEMENT

%fthfn ninety (90) days prcccdfug the cxpfr«tian af the collective «grceruct, thc
Enrplaycr and thc Union can begin negotiations Ior a ucvr calfccffvc'agreement, The
terms aud conditions af the «grceruent sh«ff rcm«iu Irr effect until su «greerncnt ls
reached, an arvard ls rendered by an «rbltrutor or oue of the p«rife» exercises its right
ta strike ar ta a lock-out.

1

fu thc tivo weclrs preceding the acquisition af the rfght to strike ar ta « lack-oul,
Including Ihc «cqufsftfou of such «right by the «pplicetlan of «itfcfc X of the present
ugrccrncgnt, one or thc other o'f thc parties can require that "best fin«I offers" bc
cschangcd, In svhich casu bath partics must prcscnl their'offers slmullaneouslyr in

'riting,tvfthln the next fortnight (48}hours or svlthln anathcr pcrlod of'ime the
parties agree to. The "best final offers" shall contain onty those clauses or p«rts of

i»uses on whfch thc parties have not yct agreed. If they»till fsff to agree, before the
right to strike or to a lock-aut fs acqufrcd,anc or both parties can submit Ihc
dis«grccmcnt ta an arbltratar chosen In thc manner provided for by the grievance
procedure in ihc cuficctfvc agreement, If such jr request fn srrbmlttcd, thc srbftrstor,
after giving both parties fhe opportunity ta make their representations on thc rucrfts
af thefr respective proposals, sh«if select onc scf of best final offer» ln its enifrety and
reject the other lu fts entirety, The arbitrator's decision shall be ffuaf and bindlug aa
bath parties and shall become an integral part of thc collective agreement.

t VALIDATING CODH ~ 83ZO2BRB~RO
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Article X provided for a compulsory amendment foftnula should thd agreement be

declared void, inoperative or inappHoabie by a tribunal or by law, At the time, the Labour

Code had not been amended to allow a collective agreement to last longer than three

years, The text of this article and the new article XI on the renewal of the collective

agreements and dispute settlement is also found in article 2(b) of the collective

!
agreement,'TT«rist«ttani

Article 2(b) Within thc ninety (90) days prcccdlug the explratlan of thc present
Collect! ve Agracmcnti the Rnzplaycr ¹nd thc Union c«n begin»cgati«lions far a new
colicctlvc »great»cut th«t will cczuc inta effect cu hf«y ti to96,

In the tvvo (2) weeks prceedtug tbc «cqaisft ton al'he right to strike or to u lack-out,
including the ccqufsWah af such a right by the «ppllc«tlan of article X of thc
agreement found hi Appendix C af the present cailcettvc «grec»zcut, thc p«vtics can
«grec ta exchange "best An«l offers" «nd sh«ll do saz if «ppllc«blc, slznult«neo»sly, I»

wrttlngi vvithin the next farty&tghf (40) hours ar tvlthln another period of tizuc the
parties ugrcc to, Thc "best fld«1 offers" shaN cant«1» only those cl¹»sas or parts of
clauses on which the pert!as have »at yet «greed, If they still fail to «grec, before the
right ta «tritone or to « lack-out ts,«cquircd, thc purtlcs ca«sub»Lit the dtsugrcczneut ta

I
u» «rbitr«tor chosdn iu the zn¹nucr provided for by tha gztcv«ncc procedure ln thc
collective «grccmcnb ff such «request I» subznft ted, thc arbitrator, aSter giving both
parties the op portunlty to nv«I&c their repress»tutfans on tho ntettts of their rcspccth'a
prapas«bh shall select ana sct al'eat flu«t offers ln its entirety cud reject the other Iu

its entirety, Thc ¹rhltr«tor's decision shug be ffnal aud binding on both purtica aud
sh«ll hecovne nn integral p«rt of the coll«cthe «grccmcnt,

The tcrzns «ud conditions of the present Collective Agrccnzcnt sh«ll rcnz«ln ln effect
until onc af thc p«rtlcs exercises its right to strike or to a lockout os described 1» the
paragr«ph above.

j
These articles were designed to ensure the continuity of the commitments made by the

employer and to provide a compulsory arbitration mechanism for renewing the collective

agreement,

As they had done in 1982, each of the employees signed this agreement, whioh

was incorporated into thc collective agreement as Appendix C, in the same terms as in

1982, the 1982 agreement becotning Appendix B, The 1982 and 1987 agreements

Q VALIDATiNG CDDE BBZGIB~O I
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reproduced in the collective agreements provide essentially f, ( ) p yfor, (1) an em lo ment ands

salary guarantee, (2) an agreement not to renegotiate gui the aranteed protection and (3) a

compulsory process for renewing the collective agreement.

From 1987 to 1992, the composing room st«A'decreased constantly through

attrition and the transfer of employees into other services. Ln 1992 «nd 1993, employer

representatives informed each employee individuagy of the need to reorganize the

composing room snd told the union that the employer planned to renegotiate article 2(b)

of the collective agreement, which made arbitration obHgatory,

i

Since the employer and the union were unable to agree on the terms of' new

collective agreement when the old one expired, on April 30, 1993, they resorted ta the

I best final offers mechanism provided for in article 2(b) of the collective agreement and

article Xl of the 1987 agreement appended to it,

Arbitrator1.eboeuf, to whom the best final offers werc submitted for arbitration,

!
had to exainine them and accept one set in its entirety and reject the other, also m its

entirety.

Meanwhile, the employer decreed a lack-aut on May 17, 1993, The arbitrator first

had to deal with a grievance between the same parties, in which the union claimed that

the employer could not exercise its right to a lock-out as long as the collective agreement

had not been renegotiated or decided by arbitral award, Qn November 18, 1993, arbitrator

Leboeuf dismissed this grievance. He concluded that [translation) "the fact that the

parties had agreed that either one could impose on the ather the exceptianal arbitration

process provided far in article 2(b} meant no more than that and certa'miy did not include

a renunciation, explicit or otherwise, ol'he right to strike or a lock-out. This right

continues to exist, even within the process in question",

~VALIDATfNG CODE = BBZQ2BRERO+
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On August 18, 1994, arbitrator Lebaeuf rendered his award and retained the

employer's best final offers because he behaved that they were in the best interests af

The Gazette, which was experiencing financial difficulties and was paralyzed by the

attitude of the unian which refiiaed to authorize employee transfers to other departments,
1

These best final offers included sn irnportanf change to article 2(b) of the collective

agreement and article K of the 1987 tripartite agreement, The process of exchanging best

final offers, which had been compulsory, became optional. A change was eisa made to

the 1982 agreement, reproduced in Appendix 8.The employer could now transfer its

employees into other departments or positions as the firm required, without obtaining

authorization from the union beforehand.

I
d lnThese twa changes gave rise to appendices B-l and C-l, which were Inserted, in

keeping with the arbitral award, info the 1993-1996collective agreement, Appendix C-1

is the one that makes the process of exchanging best offers optional. The introductory

tex! states that;

iTranslniioni

The parties agree to amend as specified below the terms and conditions or Appendix
C, ivhirb is nn agrcerncnt ertgfnatiy concivdcd bctsvccn the parties on %arch 5, 1987,

The present agreement, as well as the present ainendincnt, shaft bc decined to be the
only!egal text, rcpiscing any agreement(s) previously concluded on these points.

Appendix C-1 is thus at the heart af the dispute, since, when the colfective agrdcment

expired, on April 30, 1996„ the employer refused to exchange best final offers,

The new appendices 11-1 and C-1 were not signed by thc employees who were

parties to the agreements of 1982 and 1987, but only by the union and the empiayer. The

particular circumstances of the signing are worth describing. When the employer ended

the lock-out, on August 24, 1994, there were only 62 employees left in the composing

L VALIDATING CODE = BBZQ213RE~RO
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room, At that date the employer sent each one of them a letter informing them that their
s

presence at work would not bc required until further notice. On September 14, the

employer made an end-of-employment offer including severance pay, This offer was

conditional on acceptance by at least 45 typographers and on the union's agreeing to

refrain from any recourse or claim against The Gazette. Around October 1, 51

typographers had accepted the offer and on October 3, the union and the employer signed

the following agreement;

jTranstat toni

By these presents, the Unton srsives atl clsfms af any Hnd svhatsoever against the

Company origtnsttng In or resolttag fram the locket of tts members by the

company an 1@ay t7, f993, tstctudtng fu(ore claims or extstlng etatms shat have not
ycf hcca presented.

On October 14, the union and the employer signed the collective agreement

including the former 1982 and 1987 agreements reproduced in appendices 8 and C and

the new appendices B-l and C-l,

The 11 typographers who refbsed the employer's offer were not called back to

work. The employer did not offer them a position but began paying them a salary again

an August 24, 1994, On February 8, 1995, the union filed a grievance demanding that

they be called back to work. On April 25, 1996, arbitrator Foisy ordered the employer to

re-open the composing room and recall the 11 typographers no later than April 30.

On April 30, 1996, the union and each of the 11 employees invited the employer

to submit its best offers with a view to renewing the collective agreement that expired

that day. On May 3, 1996, the employer refused the invitation, stating that the process &

was now optional.

I VALIDATINt CODE ss's~2BRBRO
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On May 9, the union and the employer agreed ta postpone until May 29, 1996 the

implementation of arbitrator Foisy's sward and to postpone until June 3 the date on

I

which they acquired the right to strike or to a lock-out. A few proposals concerning

working conditions were exchanged but declared unacceptable by the two parties, On

June 3, 1996, the employer declared a lock-aut, The 11 typogrephers who had not been

given their jobs back since May 17, 1993 lost them all over again,

On October 4, 1996, the employer suggested that talks be resumed in the presence

of a concilis(or but there was no tallow up, The lock-out was therefore still in effect in

the fall of 1999,

Two grievances were filed on behalf of the union and each of the 1'i employees,

the first on May 8, 1996, when the 1993-1996collective agreement wes still in effect, lt

contested the emplayer's reibsal to submit its best final offers in resp'onsc to those the
I

union made on April 30, 1996. The arbitrator was asked to declare that article 2(b) and

appendices B-l and C-1 of the collective agreement reached after Mtre, Leboeuf's

arbitral award were void and without effect against the union and. the cornplainants, and

that only appendices J3 and C were applicable. Arbitrator Sylvestre dismissed this
I

grievance because h'e could not, as arbitrator, review or invalidate the award made on

August 18, 1994 by arbitrator Leboeuf, which stood ln lieu ofa collective agreement.

Arbitrator I.ebocuf had accepted the employer's best final offers, which took from the

typographers the rights conferred on them in the agreements signed in 1982 and 1987, No

motion for a review of the award had been filed with the Superior Court, which alone had

!

the jurisdiction to cancel it,

The second grievance was filed on June 4, 1996, the day after the lock-out, it read

asfollows,'p5
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P~station~

LocAl 145 of the Communications, Energy «nd Papenvorkcrs Union of Canada (CEP
Local 14S) and each of the 11 signatories mentioned bciosv ure contesting the decision

of Th«O«zette (a dJvlsi«n of S««Ibex'nc,) to:

rcl'usc or omit to consent to the process of exchanging "best final offers", «s

required by a notice from tbe «nlon and the 11 complain«ate ou April 30, 1996;

decree a lock-out as of June 3, 1996 with, as a result, an Interruption of earnings
for the 11 compt«insets and the suspension of other benefit provided for uudcr
the collective labour agreement and the tripartite agreemeuts of November 12,
1982 and March 5r 1987i

refuse to maintain the condltlons In force before tbc lockout wos declared, that
Is, the paid presence at work of t'e complainant t, despite the provisions of «rtldc
27 of the collective agreement and despite the guarontee to mulct«ln the standard
of living provided for in the tripartite agrccmont concluded on or «round March
8, 1987.

The present grlcvancc is filed under the collective labour agre«ment and each of the l

tripartite agrcemcnts signed on or about November 12, 1982 and March 5, 1987.

%« ask the arbitrator tu declare and order thc following:

1- To order tho employer to submit to the process of cxchanglng best final offers
and to send its "lal«st final offers" tu tho union and thc 11complalnants
without delay",

2- To declare th« tripartite ugrccmcnts reached on or about Novcmbcr 12, 1982
and March 3„1987in full force, and to oblige thc employer t«respect tbeml

3- To order the employer to continue to pay each complainant the salary and
other benefits resulting from tho collective labour agrcemcnt nnd tbc
tripartite agreements of November 1982 and Marcb 1987I

4- Tu order tho rclmburscm ant of any salary or other dcnelit lost following or
as a result of the lock-out, with lntercstl

To make any other order necessary to pr cservc the parties'lghtsi

snd, In the interim:
I
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6- To order thc cmploycr to maintain, until the Anat decision Is rcndcrcd, thc

conditions th«t existed prior ta the tock-out t

7- To make ««y other order ««cess«ry ta safegu«rd thc parties'ights,

Arbitrator Syivestre allowed this grievance on February 5, 1998,

The arbitrsI award

The arbitrator accepted the proposals made dy the union and the 1 1 employees

according to which the two agreements signed in 1982 and 1987 had survived the

expiration of the collective agreement in I996 and the declaration of n lock-ottt. The

essential elements ofhis decision are found at pages 110 and 113 of the awa rd;

ItiS CIC«r that When they Signed the 19SZ Snd I987 agree&neutS Snd SppCndod them tO

the collective agrcemcnts concluded «t thc time, the parties intended tham to continue
until ZO17, The employer and the union could nat have expressed more clc«rly their
Intcntlan to open thc door to the typographcrs as signatories aud interested parties
&vhen they declared, ln Nova&nber 198Z& in thc lntroduetloa, that tha dgrcemcnt w«s
between «Thc G«setto", thc "syndic«t tiusbccols dc pimprimerle et des
earn&«ante«lions, loc«l f45" «ad "tiic crnplaycrs'mployccs, tofalgng Z00, whoso
names urc titted in m»&i&pcndfx to this document". They stlpu'lated, h& artielcll, that
thc «grec&ucnt would rcm«tn in Force until all lhe cmplayccs mcnlloncd had left their
Jobs„and that none of the parties could raise thc subjce'ts af thc «grec&naut durfug
future negotiations to rene&v a collective agrecmant, 0«o of thc subJects of thc
agree&nant& Ihe gu«r«ntec given by tbc employer that the employees identified &Yould
t&c protected «g&dust the Iosf of their regular full-tin&e Jol&s fo the eon&posh&u roam
despite the Introduction of nc&v technology, «ppcorcd iu adlcIo IIL ln atldlllan, lt w»s
agreed af the time that thc agrccmcnt would cornc Inta force on'iy once the ugrccmeut
appended ta the collective agrccmcats and concluded bet!veen the cn&ployer aud Ihc
uniaa had tcr&ntnatcd, been removed, been canccllcd, or h«d lapsed. L«stly, each or
the Z00 typographcrs signed tha sgreemcut& «ttcsting to the fact thar they h«d read
and undcritaad tlm text,4«nd especially thai my Job will tcrmln«te nt tho &late given

I

below (. ~ sud that, & ) 1«grec to bc bound by the terms snd conditions of this
agrcemcnt as a party fo fhc pre«cats, thc whole in wII«css whereof 1 have signed
below", At the same date, the union snd the employer «greed io reproduce she
agrccmcnt ns an Intcgr«l part of the collcctlvc agrcemcnf they werc signing»tvfthout
t h«t fact affect fng its civil effects outs!dc the collcctlvc agreement". They declared that
lt w«s "their Intention that thc said «greerncnt rcrn«ln In full farce, subject to thc
terms and canditlons therein, notwithstanding thc expiration of the collective
«grcemcnt". Given such clear texts, it &vould be to deny ihc cvldcncc to conclude thaf
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the agreement involve on y o od I th tw partiesmcntlonedinthelaboarCode,thc
cmploycr nnd the union.

Irfvc years later, u &
e.i 1987 the same three parties signed another agreement of

The re«film(cd the guarantee of job securityuntil thc agc oc I'65forlhc(bc same sort. ey rea
clause ns well «s a c tease I132 t ographcrs still orr fhc job nnd added. sn escalator c a

crea(lng a mechanism for renerving the coffccffve agree
yp

e a ments and settling disputca,

On this last polo(, they would exchange best finsl offers a, f I tnd should they fall ta agree,
sub&nit the ru«ttci'a an «rbffr«tar of their choice who, after ex«&nina(lan, would

f fh t va best final offers and reject the other. Tbc decision would be final
ctlvc 6 rccmcnt. Thc&rrrd blading &md would become an integral part of the co(lac vc 'g

«rtfcs afro appended this agreement ro the collective agreemcnt with fhc (arne
fniraduc(ary rcm«rk (h«t fhc f«cf fh«( (hc agrccmcnf w«s appended Ia the caficctfve
agrccrncnt would not «ffcct "i(s civil effects au(side the collective agree&nant",

Thc situation ln this case is very unusual, buf the par(ice wanted it that way
ro ensure thc can(far(cd cxlsfcnca until 2017 of thc commftracats made by the

!err&player ln 1982 and 1987, They have to guard sgainft afi tbe situations fhal can
threaten jal& security, including fhe termination ol' collective «grec&neat. In thc case
bcfare us, Ihe collective agrccmea( expired an hprif 30, 1996 and its effects ended the
faltowlng June 6 when a lockout was dcclarcd. In the judgment of thc undersigned,
rhc tripartite «grccmcnfs then came ln(o effect. hccordfng to arifefe I, each of the
1982 an&i 1987 agre«men'ts rvas fa «orna "into force only once the jcb securit
sgrccmcn pr,corneal prori'dcd for in fhc cafiectiva agrccmcnt bctrvcen the eraplyyc'nd the
abave-mentioned unfonr or subsequent callecflvc ngrecrncnts& ended ...
«rbifrator again pain(s aut that, unlike tbc casein X,a Cornpagnle Purl&ref Lcde,
hycGavln ToacfrnasrerLf&L, If&inroad or CAlrVAW,vrhcre thc employer bad reached
spccific &ry'a«ments rvfth lndfvlduals, these Nva agreements werc slgncd by three
parties& including Ihe 11 compt«I«ants, hi(re. Bcsulicu referred to the incongruous
natura of thc results if Ihc pasllion of thc union «nd tbc 11 complalnants rvas Io win
Ihc day, Bctn'ccn rvhom, he asked, would the best ffnrd offers be exchanged, and to
what endy To have a col lcetlve agreement signed by each of tbe 21 carnplslnants as
wci( «s the unlau and the empfayery He qu«llflcd the situ«flan as nonscnslcaL Thc
rmdcrsigncd rnus( Admit (h«( Ihc effect of Ihcsc proceedings fs unusual bu( paints aa(
fh«t it fs svhat thc par(ice &vented, The union and thc employer created «cquircd
rights for the typagraphcrs, including jab security un(If the agc of 65 «nd a rcgul«r

tsalary adjusted to fhe cost orf HAng, Nothing inlaw prohibits such a s'olutlon. In tbc
finaf arrafysfsr the parties acted as they did ln this case (o protect acquired rights,
Lastly, thc arbfirator accepts fhfs conclusion and, as Nr. McKay polntcd out in his
letter af rf priI 17, 1992, quoting a financial calumnlst fn The Gacrrv(e, [English la the
origfnaf] uTruef fe the bedrock on which good labour refaf fons or any other kfnd oj
hunran refa(ferro are balll... Once a deal k mark, you s(ick fo if. O(hen&rf&re, your r&v&rd ie
rrronh nothing".
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For all these reasons, the arbitrator allowed tha grievance and ordered the

employer to submit to the process of exchanging best final offers. He declared that the

employer had to respect the tripartite agreements signed in 1982 and 1987, which were

still in force, and ordered tha employer to pay each of the complsinants the salary end

other benefits deriving from the agreements, including any salary or benefit lost as a

result of the lock-out.

The: appellants acknowledged that the last conclusion ordering that the conditions,

prevailing prior to the award be inaintained until the final award was handed down was

rendered inadvertently sinre it had been proposed ln case thc arbitrator wes asked io

make an interim order before his final award, which did not-happen, This conclusion

must therefore be ignored.

The Sunerior Court decision

!

The judge of the Superior Court concluded that the arbitrator had made an error ie

qualifying the tripartite agreements as "civil contracts" that existed independently of the

collective agreement, Sha pointed out that the Supreme Court had affirmed'on several

occasions that the collective natura of labour relations overrides, for ell practical

purposes, the individual rights of the employees governed by a collective agreement, The

collective agreement deais with the sama working conditions as the agreement, The latter

cannot, then, be interpreted as a suppletive legal writing.

The arbitrator exceeded his jurisdiction in concluding that independent civil

agreeinents existed that would produce effects after the 1993-19M collective agreement

expired and would reinstate the optional final offers mechanism abolished by that

collective agreement, Article XT of the 1987 agreement stated in addition that the

agreement would no longer be in force once one of the parties had exercised its right to

~/j
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strike or to a iock-out. It could not, then, come into force or praduce effects afler the

lack-out.

According to the judge, the individual agreements were signed by the

typograp ers n case eunioh i th u ion wss decenifled. As lang as the union remained the

employees'epresentative, the agreements appended ta the coHective agreement were"

subject to the collective bargaining process, She was af the opinion that, even if one of

the provisions of the agreements stated the opposite, the union scd the employer could

raise the subjects contemplated by the agreements, Moreover, the 19S2 agreement was

the subject of negotiations in 19S7 and neither the union nor the employees objected.

The introductory clause in the collertivc agreements stating that the agreement

was part of the collective agreement "without that t'act atfecting!ts civil effects outside

the collective agreement and that it remained in force despite the expiration of the

collective agreement" served only to protect the employees against any fi&ture

decertification of the union and to avoid having to renegotiate the agreements every time

the collective agreement was renewed. These agreements remained in force but only

produced civil effects if the union ceased to exist or ceased to be the certiQed bargaining

agent,

The judge added that the parties had expressly provided for the possibility of a

strike or a lock-out in articles X and XI of'the 19S7 agreement, «nd ln article 2(b) of the

collective agreement as of 1987. They therefore wanted to set up the same system for

renewing the agre'ernent as was used in renewing the collective agreement. Moreover, the

lock-aut was an essential mechanism af the system governing labour relations, Only an

express provision could have limited the emplayer's right to declare a lock-out,
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The arbitrator therefore committed an error ofjurisdiction when he concluded that

autonomous agreements existed that would survive the collective agreement and the lock-

out, On June 4, when the grievance was filed, there was nc longer any collective

agreement to give an arbitrator jurisdiction. Moreover, the judge was of the opinion that

the arbitrator's conclusions were patently unreasonable,

Grounds for anneal

Essentially, it is a rnatter of determining the nature and scope of the tripartite

agreements of 1982 and 19S7 ln order to decide whether they could still produce effects

after the lock-out of June 3, 1996. Underlying this question is the issue of whether the

arbitrator had the original jurisdiction to dispose of the grievance of Junc 4, 1996,

I

Analvsis

l. Arbitrator's oriainal iurisdicticn

The arbitrator had to decide whether, despite the lock-out, the 19SZ and 1987

tripartite agreements could produce their eFects independently of article Z(b) and

Appendix C*1 of the last collective agreement, to which, moreover, the tripartite

agreements had been appended.

Before both the adjudicator and the Superior Court, the union and the 11

employees consistently argued, as their main ground, that the declaration of a lock-out by

the employer on June 3, 199{idid not suspend the appHcation of appendices B and C,

which reproduced the texts of the 1982 and 1987 tripartite agreements, The latter

remained in full force when thc cvgective labour agreement expired, and the grievance

filed by the union and the I 1 employees could be allowed on that basis, I

4~
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Subsidiarily, the union and the I 1 employees argued before the arbitrator that,

even if he could not rely on texts that resembled a labour agreement to allow the

grievance, he could interpret and apply the tripartite agreements as civii agreements

independent of any collective iabour agreement. Whatever the source of the right

invoked, the conclusions the arbitrator reached should be the same,

The employer never recognized the arbitrator's jurisdiction other than ss an I

adjudicator within the meaning of the Labour Code, named In accardance with the
1993.'996

collective agreement. It formally restated the bases of the arbitrator's jurisdiction al

the hearing before him and opposed the presence of the I I employees as parties that

could intervene personally in arbitration proceedings befare an arbitrator.

The grievance, as stated, was submitted under the collective labour agreement ani I

the tripartite agreements made in l9S2 and I9S7. These agreements contained the

following grievance procedure.

ITranslntio nl

IX - GRLEVAN CE PROCEDURE

In cs»c of a dlsagn:en»cot over thc interpretation, application and/or alleged idolattoo
ot'his »grec»neat, the rnatter tvttt be doomed s grievance and settled in the»canner
provided for in thc grievance ond arbitration procedures oi'hc cogcctlvc asrccmceat
bct&veen thc Cotnpany'snd tho Union in force at the time the srtcvaoec I» flied. The
psrtic» acknatvlcdgc that the arbitrator'» award will be final snd hladiiig,

Should thc Union cca»c to exist or ao longer hc thc certified bargaining agent, nn
cntploycc o anted in Append ts li »nay have rccoor»c to the gricvsncc procedure
provided for in thc Qudbcc Labour Code,
(cmpha»I» added)

Access to the grievance procedure to settle any disagreement resulting From the

provisions af the agreements seems, from the text, ta require that a collective agreement l
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be in force. Consequently, the employer argues that the arbitrator had necessarily to base

his decision on a collective agreement that was still in force and producing its eA'ects.

However, on June d, the collective labour relations of the parties were in what is

described as a legislative vacuum and the union could no longer'contest thc situation

through a grievance because there was no longer any grievanco procedure.

Tho arbitrator therofbre overstepped his powers when ho sat as an adjudicator, and

tho intervention of the Superior Court was justified,

In her decision, the judge of the Superior Court mentions that tho arbitrator "could

only hear of and dispose of grievances" and that ho had never been named a consensual

arbitrator and that "sin'ce the agreements did not include any arbitration clause, it must be

concluded that the arbitrator took on a dispute that he described as.civil, for which he did

not have jurisdiction",

However, shc failed to consider the following facts;

(I) The grievance of June d, 1996 stated that:

fTranslatlonl

Thc present grtcva«ce ts tiled under thc collective labour agrcemeut «ad each of thc
tripartite agreemeuts concluded on or about November 12,8982 andMarch 5,1987.

(2) The 1982 and 1987 tripartite agreements stipulated in the clause on griovanco

procedures that:

[Translation]
tu case of a disagreement over thc Interpmtation, applcatiou aud/or alleged vlolatioa
of fhia agrcesucut, the matter will he deemed n artovauec and settled tn tbc mnnner
nrovlded ror fn ihc srlevance «nd nrbttrsdon oroccdures of the ealtcctive aareemenl,
(emphasis added)
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(3) Arbitrator Sylvestre was named by mutual consent to settle the parties'rievances,

The specific grievance procedure contained in each of the tripartite agreements of,
1982 and 1987 constitutes, in my opinion, a perfect arbitration clause obliging the parties

to carry out the agreements under the system of general law, The grievance procedure

provided for in the collective agreement and to wldch the arbitration clause refers only

serves as a procedural framework for applying the arbitration clause.
I

An examination of all the provisions of the agreements clearly shows that the

parties wanted the procedure provided for in the coHcctive labour agreement to be used to
l'orce the execution of the commitments mutually contracted by the three parties under

the agreements, Although the clause on this procedure refers lo "the collective agreemont

in force at the time of the grievance", the clause as a vihole implies that the last collective

agreement in fbrce is being referred to since it is only once the collective agreement has

expired that the agrdements come into force tn keeping with the parties'ishes, In fact,

clause II of the 1987 agreement expressly stipulates that:

iTranslatlonl
rt - APPt ICATION This ngrccmcnt applies to all the cmployccs of thc Composing
Boom (and those transferred to thc8hlpplng)tcpartnzent) as at March 5,1987 tvho
signed tbc agreemcnt and svho had signed thc previous agrccmcnt (Job security-
Teehnologlcsl changes) snd whose names appearla Appendix I! attached to these
presents. These employees are covered by the present agrccmcnt only if they remain
rnembcrs ln good standing of thc Union. The agreement tvill apply to transferred
employees onty when such employees work In ihc Composing Room,

Thc present agreement witt come Into force only once tbe eat!ective labour agreement
betwccn the shore-tncntloucd Zmplayer aod Vnion or a subsequent collective
agreement terminates, ls removed, is cancelled, or lapses or bccomcs insppllcahlc I'r
any other reason.

The employer was wrong, relying on the second paragraph of clause IX on

grievance procedures, to conclude that a consensual arbitrator could only be named once
the union had ceased to exist or was no longer the certified bargaining agent.

VAI IDATlNG CODE ~ BBZQXBRBRO~
I



5'83

.20-500-09-007384-985
500-09-007415-987

Arbitrator Sylvestre seems to have taken on this very role of consensual arbitrator

since, in essence, the award notes that the 1982 and 1987 agreements went into effect as

autanomous civil agreelnents with the lock-out of Juno 3, 1996,

We must ask ourselves, however, whether the arbitrator exceeded his jurisdiction

in concluding (l) that autonomous civil agreements couid exist alongside the collective

system provided for in the Labour Code, (2) that these agreements survived the award by

arbitrator Leboeuf and (3) that they continued to produce effects despite the lock-out.

The employer invoked those grounds in a motion for judicial review and the

appellants did not appose this method of procedure. However, the Superior Court's

power of review, provided for in article 846 C,C,P., is not available against the award of

a purely consensual arbitrator, as our Court decided in Tsyauxy[tlas,. tttte division ds

Atlas Turner inc. v. Savard and as now expressed in article 947 C,C,P,I

This article states that an application for cancellatian is the only recourse possible

against an award made under an arbitration clause. Cancellation is obtained by motion to

the court or by apposition to a motion for homologation, The court to which the

sppgcatlon is tnade cannot enquire into the merits of the dispute (articles 946,2 and 947,2

1 [1985) C,A. 556', See Rdgte tntenrentctpttte cue I 'i aa Tracy v, ConstructtantvNrtdlcn inn ( 1996]
R.J,Q, )236 (S,C.); sos DenisFedsnd, "Chrontquos, IA rocours On 6vocsdon ost-il rocevablo pour
canlr6lor ls 148allts d'uno sentonoe 6'n srbltre consensual 7" (l 968) 46 R. du B. 278.281,'.
Marquis, "La comphtcnce srblttst tc unc ploce su solog ou 8 pombro du pouvolr J udichdro", (1990)
21 R.D,U,S, 305, 327,
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C.C,P,), Tt can only cancel or set aside the award if it is est abliahed under article 946,4

C,C.P, that;

(I) orc of thc parties ives not quaffflcd to cntcr into thc arbftration agreement;

{2)the arbttratlon agreement fs invalid under the tmr cle«t«d by the partfes or, fefffng

any Indication in that regard, under the lasvs of Qudbcct

{3)thc party against &vhoin the aivnrd is Invoked ives not given proper notice of the

appobitmcnt of an arbitrator or of thc arbitration proceedings or was othcrivfsc
unable to present bfs cascl

{4)the cvrard deals ~vftb a dispute not contemplated by or not fafHag vrfthfn the terms
of the arbitration agreement, or lt contains dccfsfonr on watters beyond tho scope of
the agreementl or

(5) fbc mode of'ppofnlment of arbitrators or the applicable arbitration procedure
divas not observed.

ffo&vevcr, in the case of subparagraph 4 of the first paragraph, tbe only provision not
bornologatcd ls thc irrcgular provision described In that paragraph, If it can be
dissociated from the rest.

I This point was not argued by the parties, However, since the grounds raised in the

motion for judicial review do not differ essentiaily from those that could have been

invoked under article 946.4 to apply for cancellation of the arbitration award, they should

be studied.

ln NavigafionSonamar (nc. v. EfeantsIffps Lfd„'onthier L., then of the Supeilor

Court, mentioned that the restrictive provisions of the Code oj'Clvli Proccdoro in the

chapter on arbitration awards are similar to the criteria set by the Supreme Court in

8!anohard v, Confro/Daia Canada Ltd,'or substantiating a decisionby an

administrative tribunal protected by a privative clause on judicial review, Referring to the

2 fl987l R.J.Q, 1347 (S,C.),
3 '[t984i 2 S.C,R.476,
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'h
decision he handed down in J.8, Dapitis Ltd v, A&lsidstice Jsan de la Latria t'tie;, he

reaffirmed tliat it should be possible to invoke oniy those errors involving nullity, that is,

errors on points of fact or law aKectfng jurisdiction, or errors on points of public order,

including rules of natural justice.

The einployer's allegations with respect to the errors made by the arbhratpr must

be examined within these parame!ers.

2, Dfd the arbitrator err hi interpreting tha nature, the scone or the effects af th«

trlrilirtite agreenients of 1989 an&5 1987„

The grievance was filed in order to dalerinine whether the clauses on full-time

employment with fuff salary, as well as the ccmpufsory collective agreement renewal

process used to ensure that the guarantees ofjob security given in prior agreements and

collective agreements vvere maintained, acquired all their effect when the collective

agreement expired on June 3, 1996, without there being any need to take into accour t the

arbitral award Mtre, Leboeuf made in 1994, which ended the compulsory collective

agreement renewat process,

This renewal process was part of the 1987 trfpartfte agreement that was added to

the 1982 agreeinent guaranteeing job security. The employer promised to guarantee each

I typographer a full-time position with ibll salary until the last typographer had reached the

age of 6S, in return for the right to introduce technological changes, Tn 1987, the parties

and the employees concerned added twc important chapters to the first agreement; salary

indexation and the procedure for renewing the collective agreement, The parties and the

employees signed clause XI, which stated that if they could not agree on the renewal of

4 J.P 81-500 (S,C.),
sao dso Lrplottattott nltn(dred-Prt-Gr 0&c. v. Ressa«race E(ang d'r fl988 f RD.J. 102 (s.c,);
Beaudt3 v, J$1444 Canada tna„J.B, 90-!257 (8.C); Lets«re Pt od«ata Ltd v, Fute wear Fa~htat&s
Ino., J.B, 88 1394 (S,C,); Dt SI%no v, Lenseraitere Inc. (19941 R,J,Q, 1618 (S,C,).

Lr
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the collective agreement, they must request an exchange ofbest ftnal offers and, if no

agreement cauld be reached, submit the matter to an arbitrator Whose decision would be

final and binding, 1n this way, they wanted to conllrm the right to strike and ta a lock-out

while imposing a limit on the duration of those measures jn the form of obligatory

recourse to arbitration,

To ensure the permanence of the guarantees given the employees, the parties

agreed not to raise the objects of tlie agreements during lliture negotlaticns'but to keep

them in force until the last employees concerned had reached the age of 65, These

agreements, in keeping with the wishes of the parties, were integrated into the collective

agreements, including that of 1993-.I99(5, slang with the introductory clause stating that

the civil etfects of the agreements would be preserved but would only come into effect
,! outside the collective agreements.

The state of the law on the duration of collective agreements and the working

conditions that they could caver is clearly established, Our Court, in Parent v, The

Gazette snd Ja((r((al de hfo((rr(lai, divisio((dr( gro((pe Q((dbdcor inc, v, Ha(nell((,"

recognized the validity of tripartite agreements incorporated into collective agreements,

whose duration extends beyond the duration of the collective agreement itself. The

Lobo((r t"ode was actual)y amended in 1994'a allow collective agreements to run for

mare than three years.

The survival of certain obligations and working canditions established by

collective agreement was also recognized. The Supreme Court, in Cai((r(n(( v, Paccar nf I

Canada L(d„recalled that the obligation to bargain collectively in good faith cauld not

6 f199IJ R.L, 625 (C,A,),

!
7 (1996}R,D,J, 5l9 (C,A,).
8 SQ. 1994, c, 6,
9 [1989j 2 S.C.R, 983.

I

!
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be limited to cases where the collective agreement was still in force. The expiry of the

collective agreement does nat affect this obligation and, as o g gl n as this obli ation

remained then the tripartite relationship ofunion, employer and employee braught about

jo
by the Laburrr Code displaced camman law concepts,

In Bradbrrrn v, II'entHrorth Arnts Botel," the Supreme Court upheld the validity of

a clause that stated that the working conditions would continue to apply until a new

collective agrcarncnt wa» signed, Thc comestcd clause in that case was not sufhcient,

0 '' ibhowever, to overrule the right to strike snd to a lock-out rccogmzcd by Ontario s labour

!aws.

Quebec's Labaui Cade also inakcs it passible ta maintain certain working

conditions after a collective agrccmcnt has expired and even during a stdke or lock-out,
lr

In Carrsaltdated8athttret v, Sysrdieat iiatiunal de» pdtes e(papters de Part-Aifi'ea', thc

union asked that certain employees who belonged to thc bargaining unit on strike be

returned to work and paid accordingly, Lebcl ), recognized the validity of a clause in the

collective agreemcnt that maintained the working conditions and salary of security guards
I

during a legal strike. Not only did the arbltratars have the jurisdiction lo decide this point

during the post-callcctive agreement period, but, in addition, the agreement was lawful,

The 1987 agreement, which, essentiaily, reiterates that of I9B2„contains a number

of clauses that provide for thc survival of the working conditions when a collective

agreement expires. To clause II, quoted above, was added.'

10 fbtrt, 4a Forest $., at 1007-1008.
i11 i1979l I S.C,R. 846,

12 i1987l RJ.Q. 520 {C.A.),

|

!
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ITrnnsiationl

III. ~ D V~ RATION OF AGREE!INNT This agrccment vrIII remain In force until sll

I I&toyceseon(emplctcdbylthnvcstot)pedw g, p
, S I

'
rtlcles Y and X beloiv, no party rvill relic thc objects of I s pre»en

ment.agre»merit during future negotiations to renciv a collective ogre«men .

ECURITY All lhc terms and conditions of "dod security and nsanposvcr

rurplua" (srtleI» 2$ and letters of understanding re. tfcttee of sue pl rn pus an a~ver and
Su lus manpoivcr) of ih»1987-1990, collective agreemeni arc malntalncd unless*
mutuct agreement Is reached betBvcen thc Company and tho representatives of its

VL - LOSS OF PROTECTION This Agrecntent shall cease to apply to an eniployce
only in one of thc follou tag cases;

i. death of ihe empioyeet
2, voluntary reslgaatfon of a regular full-iinie employee;
3, date stipulated ln Appendix II for each einpioyee, regardless of the stain~ of such
employee In ihe Company after that date,

erioos4. final dtsmissai by the company, Disniissat shall only be the result of a serious
offence and, if c grievance is tiled, the dismissai must bc upheld In arbitration. This
interpretation af (he teria ftnni dismissal shaii lic changed only by mutual agrccment
so eniend thc collective agreement.

VQ, - RIGHT TO FOLLOW This Agro«ment Bet!I remain in fores despite any change
in oBvner of Ttie Gas«ttc(even If thc corporate name were to change), Therefore, this
Agrcemcnt shall bind any purchasrr, successor or assignee of the Company.

Moreover, the reproduction of these clauses in the collective agreements was

preceded by nn introductory text stating that the agreements were part of the collective

agreement without'hat fact affecting their civil effects outside the agreement and that it

was the intention of the parties that they remain sn full force, subject to the terms cnd

conditions therein, notwithstanding the expiry of the collective agreement,

~VALIDAI'BIG CODD BBZO~BBRBRO
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These various provisions create vested rights collectively that mus! survive the

expiration of the collective agreement, The arbitrator rightl pointed out, in my view, that

the present situation is different from those examined in Ia Compayrie Paqrret I tde v,

Syrrdicat catholtlrlrte de4 employds de «ragasitrsde Qrtdbec Inc., McGavtn I'oast«taster0

ltd v, Ainscortgh,'rimona'v, Cooprirative jdddrde dr& Qrtdbec, Catt«aw v. Paccar ofIr

Canada Ild,,'nd Mart'br o Inc, v. I. 'union des enrplopds(des) de servtce, focal 298,"

~here the employer reached agreements with individuals, These dec!slons dealt with the

rejection of common law or private civil law only insofar as it related to individual

employment
contracts,'n

the case at bar, the two agreements were signed by three parties, the employer,
I

the union and the 11 corn plainant, As the arbitrator pointed out, the effect of these

employer created vested rights for the typographers, including the right to job security

until the age of 65, a salary adjusted to the cost of living and a compulsory arbitration

mechanism. Nothing in the law precludes such a solution,

It does not seem to me that the prinriple of the union's monopoly of

representation ls at issue in this case, since the three parties-employees, union and

employer-ail signed the two agreements. Moreover, these same agreements state that the

employees are covered only insofar as they remain union members. In I3radbnrn, cited

above, Estey J. recognized the primacy ofco]]ective agreements over individual irking
conditions. He add'ed, however, that where not barred by statute the parties of course can,

by unambiguous language, bring about results which others might consider to be

13 [l959] S,C,R. 206,
I & [1976] 1 S,C.R, 118,
15 [1989]2 S,C,R, 962, I

16 Npra note 9,
17 [3992]R,J,Q, 572 (C,A,),
18 See La Forest J. trr Calmaw v, paecar ofCanada Lld„supra note 9, ru 1006,

~YAIIDATING CaDE BBZ~2BEEEO
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I

improvident, n nyco, e p,
' O, th Supreme Court confirtned the decision of the arbitrator who

declared he had jurisdiction since the advamages granted under the former collective

agreement constitute veste rig s ed d 't th exercise of which could be requested aAer the end

of the collective agreement. La Forest J. wrote:

n in rcc Bvfth the arbitrator's nndlng to thccxtent that rcttrctncnt bcncfitsin the cnd, agree vv e nr ra
tJ vest in n collective sensecan (depending on tbo wording of the collective agrccmcn 1 vcs in

rur thc cnc Bt o rct Brb t' irod orkcrs nnd any reduction ln those benefits Bvoutd bo

grlcvablo nt the instnnco of thc union. Whet h«r this vesting also crea es a per

right aCtiOnnble by indlVidunl retlrCOS ix a qnICsticn!ha! nerd nut be derided in thin

npttcnt,'herefore,

it is Incorrect to afFirm categorically, as does the employer, that only

the collective agreement can govern the working conditions of unionized employees,

especially if thc parties expressly saw to it that these working conditions would come into

effect as independent civil agreements, should the collective agreement be cancelled,

lapse or become inapplicable.

The question that arises now is whether the arbitrator erred in deciding that the

working conditions contained in the 1982 and 1987 agreements would continue in force

despite arbitrator Leboeuf's award and the lock-out.

The arbitrator decided that, despite the express provisions of arbitrator Leboeuf's

awttrd, which gave rise to the 1993-1996collective agreetnent, the compulsory collective

agreement renewal process and the right to a salary adjusted to the cost of living

remained in force alter the lock-out of June 3, 1996, Arbitrator Leboeuf, as we have seen,

suppressed the obligatory mechanism provided for renewing collective agreetnents and

reformulated as a result article 2(b) of the colfective agreement and clause Xl of the 1987

agreement to replace the compulsory mechanism with sn optional one and the usual

l9 Supr o note 7, at 858,
20 (199312 8,C.II. 230.

r.
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procedure for renewing any collective agreement. The cniployees did not sign appendices

H-l and C-l, which reproduced the amendments arbitrator Leboeufbrought to the 1982

and 1987 agreements.

The judge of the Superior Court concluded that the arbitrator had committed «

p«tently unreasonable error by ignoring appendices 8-1 and C-l, which substantially

changed the 1982 and 1987 agreements. The award by arbitrator Leboeuf did not leave

any room for interpretation with respect to the removal or repeal of clauses that were

incompatible with appendices B and C. The introductory texts of appendices 8-1 and C-1

clearly stated that.

[Transl«tion]
This agreemeni, es irell as ibe present amendment, &vill be considered the oniy legal
text repl«clog any preeedtog «greemeot(s) eonetodett on these points.

She accepted the empioyer's argument that it was obvious that a renewal
I

procedure set out ln «collective «gieement must necessarily survive the collective

agreement's expiration and constitute a source of vested rights, it was not up to ihe

«rbitr«tor to change the award by arbitrator Leboeuf and reinstate the former renewal

mechanism of best final oQ'ers he had removed. In doing so, the arbitrator exceeded his

jurisdiction and rendered a patently unreasonable award.

The appellants claim that arbitrator Sylvestre's award did not contain any errors.

The texts submitted to him show that the 1982 and 1987 agreements contained in

appendices 8 and C reproduced in the 1993-1996collective agreement had a clearly

stated duration: they were to apply until 2017, whereas appendices B-1 «nd C-1 resulting

from Leboeuf's arbitral award were valid only for the duration of the collective

agreement, Arbitrator Sylvestre made a distinction between the 1993-1996collective

agreement, which remained in effect until the exercise of the right to strike or to «Jock-

L VALtDATNG CODE BBZQ28RERO ]
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out, end the i pgp tripartite agresmant which came int~aeB'act wtwn the coiteotive

e reement hacame inappiioahie, t'or instance during a tock.out.g

The three parties tc the agreements expressly stated that the working conditions

set out in the agreements and reproduced In the collective agreements were to remain in

farce until sll the employees contemplated by the agreements had stopped work, as long

as they were still union members in good standing. The parties agreed not to raise any cf

the objects of thc agreements during future negotiations. The I98R and 1987 agreements

were reproduced in full in the 1993-I996 collective agreement, wt'th their introductory

text specifying that the conditions in them retnained in full force notwithstanding the

expiration of the collective agreement.

These agreements are not lndivlduai work contracts. They are tripartite contracts

that exist only through the will of the signatories even if their incorporation into the

collective agreement may have extended their efl'ects to an employee who had not signed

them," These agreements deal with vested rights, collectively speakmg, arid cannot be

changed by the union and the employer without the consent of the employees, Otherwise,

ihe duration of the agreements desired by all the parties would bc repudiated and the

employees would then have signed a fool's agreement.

In my view, thc arbitrator did not commit an error in concluding that, as

arbitrator, he hsd to respect the award hy Lebocuf for the duration of the collective

agreement, which is why he dismissed thc grievance of May 8, l996 but that when thc

collect vs agreemsnt aspired, he couid acknowtadge ths gill etpect of ths working

conditions coritained in the tripartite agreements. hen they signed those agreements,

ZI Sca The Gazene v, parenr,strprnnota 2,

VAUDATtNG CODE m BBZQNBRE~RO
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which they appended to the collective agre'ements, the parties intended to make job

security, the guaranteed salary, the agreement not tc renegotiate and the renewal process

for the collective agreement last until NI7, It wss to ensure these guarantees and

prbtective measures that they created the specific mechanism found in the agreements

which were to survive all the collertive agreements negotiated every three years, and that

they provided for a consensuaJ arbitration process to settle any disagreement on the

interpretation„application or violation cf'hese agreements.

/

In interpreting the texts submitted to him, the arbitrator was justified in

concluding that the obligatory process for renewing the collective «greement provided for

in article XI of the t9S7 agrccmcnt had not been terminated by arbitrator Leboeuf s

award, and that the employer failed to meet its obligations when it did not respond to thc

union'9 request, on April 30, I 996, that it submit its best final offers.

However, «rticle M of the 1987 agreement recognizes the employer's right to declare a

lock-out. The appellants did not contest this fact before the arbitrator, They requested that

this right be accompanied by the obligatory procedure for renewing the collective

agreement provided for in article Xf and that during the lock-out, the employer continue

to pay the salaries and other fringe benefits, arguing that the CQLA clause guaranteed

! them a certain standard of Jiving, even during a lock-out,

In granting 'this last part of the appellant's request and ordering the employer (I)
to continue paying each of thc ccmplalnants the salary and other benefits resulting t'rom

the 1982 and l987 tripartite agreements and (7) to reimburse any salary or other benefit

lost because of the lock-out, with interest, the arbitrator made an error that justified

judicial intervention.

I
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By taking it tor granted that article Xl docs not present an obstacle to continued

access to employment and a regular salary adjusted to the cost of living during a lock-out,

the arbitrator gave the provisions of the agreement a mea
'

ynin the could not reasonably
l

have„

Whatever the scope of the clauses on job security, a guaranteed salary adjusted to

the coat of living, the duration of the agreements and their non-renegotiation, they do not

change the content of article Xi of the! 987 agreement, which permits the exercise of the

right to strike and to a lock-out, The usuai effect o'f a lock-out is to suspend the

employer's obligation to pay the employees'alaries and to permit their access to work.

Article XI in no way deprives the employer of this right, which is enshrined in labour

re)ations.

However, this last article does set a limit on the exercise of the right to a Jock-out,

as lt provides for a compulsory process fcr renewing the collective agreement through the

arbitration of the best final offers, It necessarily ensures that any labour conflict will

avemuslly end with the Imposition by s third p soy of a neer collective agreement. It msy

be that the lock.out was un~duly rolon ed by the employer's rsfbsai to exchange best

final otycrs «s the urdon asked it to do within the time periad provided for an April 30,

1996, and that the em lo ees are accordingly entitled to damages, That will be for the

arbitrator to decide.

I

THEREFORB, I would ALLOW the appeal in part, ORDER the employer to

!
submit to the process of exchanging best final offers within the 30 days fo!lowing this

decision QUASH the two or ders on payment and reirnb)trscment of the salaries and

banc."ds!ost because of the lock-out snd %ETON the file to the arbitrator, who wll)

determine whether any damages should be awarded the l 1 employees as a result ol'he

einployer's failure to t'espect article XI of the 1987 agreement,

{ YALIDATINO CODE = BBZQ2I))tERO Q g5
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CANADA
PROVINCE DE QUEBEC

MADAME RITA BLONDIN ET MESS)EURS ERIBERTO

Dl PAOLO, UMED GOHIL, HORACE HOLLOWAY,

PIERRE REBETEZ, MICHAEL THOMSON, JOSEPH
BRAZEAU, ROBERT DAVIES, JEAN-PIERRE MARTIN,

LESLIE STOCKWELL ET IvlARC TREMBLAY,

Ci-apres nornmes les Plaignants

-et-

SYNDICAT CANADIEN DES COMMUNICATIONS, DE
L'ENERGIF ET DU PAPIER, SECTION LOCAI E 145,
SCEP,

Cl-a prbs norrrrn6e le Syndrcat,

-ei-

THE GAZETTE, UNE DIVISION DE SOUTHAM INC,

Ci-a pcs nomme I'Employeur.

~DANT'E

ANDRE SYLVESTRE,
Arbitre unique.

I

ME PIERRE GRENIER,
, Procureur du Syndicat

ME JAMES K. OUGGAN,
Procureur des Plargnants.

MES DOMINIQUE MONET et
RONALD J. McROBIE,
Procureurs de I'Employeur

SENTENCE ARBITRALE

And&6 Sylvesrrv
erhya
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Le 4 guin 1996, le syndicat et. chacun des ll plaiqnants

ant loge cotta masentente:

" La Section locale 145 du Syndicat canadien des comrnunica-

tions do I'onorgie ot du papier (Section locale 145 du SCEP) et
chacun des 11 stgnatairos montionnfis ct-apres contestent la dA-

cision de The Gazette (une division de Southern Inc.) de:

Refuser ou omottro de consonkr au processus d'ochange
des "meilieures offres finales", tel gue requls psr un avis
du syndicat ot des 1'I p'lsignsnts en date du 30 svnl 'f996;

dhcrcter un lock-out fi partir du 3 Iuin 1996 svec comme
consequence I'arNI do rhmunhration des 11 plaignants et
la suspension des autres bbnhtlces pr6vus 5 la convention
coilecbvs de travail et sux ententes tnpartites des 12 no-
vsrnbre 1982 et 5 mars 1987',

refuser de maintonlr les conditions en vigueur avant lo db-
clonchoment du lock-out, a savoir la presence ramunhrhe
au travail dos plsignants, malgrh les dispositions prevues
4 I'article 27 de la convention collective ot msigrii la gs-
rsntie de maintien du standard de vie prbvu dans I'entente
tripartite canclua fe ou vers ie 5 mars 1987,

La pl&sents mbsentente est soumise on veAu de la convention
collective de 1ravaif et de chacune des ententes tripartites inter-
vonues les ou vers les 12 novembre 1982 ot 5 mars 1987

Nous demandons Mmiss&on par 1'arbitre des dhctarations ot o&-

donnsncos suivantes:

1- Ordonner 5 I'omployeur de se soumettre au processus
d'ochango des msilloures offres finales et de transmettre,
sans dalai, ses "dernlkres offres finales" su syndicst et
aux11 plsignants;

2- declarer que les ententes trlparlites conclues les ou vers
les 12 novernbre 1982 et 5 mars 1987 sont plolnement en,
vigueur et obligsnl I'omployeur 5 les respecter,

3- ordonner 0 I'employeur de continuer 5 verser a chacun
des plsignsnts Ie saiaire et les sutres avantsges docouisnt
de is convention collective de travail et des ententes tri-
partites de novombre 1982 et mars 1987,

4- ordanner ls remboursement de tout salairo et tout avan-
tage pordus suite ou sn raison du lock-ou1, Io lout svec
inter01s,

5- rendro toute autre ordonnance do nature 9 ssuvogarder
Ies droits des parties',

et do fsqon intblimsire;

6- ordonner 0 I'ernployeur de rnaintonir, d'ici la dhcision finale
5 intervsnir, les conditions prevsisnt snteriourement 5 ls
declaration do lack-out,

led&e Syive&0
III&44
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7- rendre toute autre ordonnance de nature 6 sauvegarder
les droits des parties,

Signb 0 Montreal, le quatre juin 1996, "

L'arbitre a accueill& ce recours en decrdant, dans une

sentence datee du 5 fbvrter 1998:

" Pour toutes ces raisons, I'arbitre reiette la m6sentente Iogde le

8 mal 1996 mais il fait droit a cello ddposee le 4 Iuin
1996'l

ordonne a I'employeur de se soumettre au processus
d'echange des meilleures offres finales et de transmettre
sans d'etat ses dernieres off es finales au syndicat et aux
11

plaignants,'l

declare que les ententes tripartites conclues les 12 no-
vembre 1982 et 5 mars 1987 sont pleinement en vtguour
et obhgent I'employeur tl les respecter,

il ordonne 6 I'employeur de continuer a verser a chacun
des plaignanls le salaire et les autres avanlages dbcoulant
des ententes tripartites de novembre 1982 et mars 1987,

il ordonne ie remboursement de tout salaire et tout avan-
tage perdus suite ou en raison du lock-out, le tout avec
intbrchts;

ii ordonne 0 I'employeur de maintenir, d'lci la dhctsion fi-

nale 5 intervenir, ies conditions prevalant anterieurement a
la declaration du lock-out,

et, enAn, il se i&serve juridiction pour trancher tout Iitige
qui pourrait suivenir dans I'apphcauon de la preserite "

I

L'mployeur a attaquhh cette dhcxsxon et loge une requite
en hevisron 3udrcraire devant l.a Cour supbrxeure, Le 30 octobre
1998, 1'honorable 3uge Danielle Grenxex a accuexllz ce recours,
declare que 1'arbxt re avait. e&&cede sa competence en accueillant
cett.e mhsentente er. casse la dhcrsion,

Les plaxgnants et le syndicat ont portr. ce )ugement en
appal. Le 15 d0cembre 1999, la Cour d'appel, sous la plume de
1'honorable 3uge Rousseau-Houle et avec le concours dos honorables
3uges Forget et chamberland, a accuexllx le pourvoy:

Ahem syvhimh
ammo

i
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I " Pour tous ces motifs, je propose done d'accueilkr ie pourvoi en

parlia, d'ordonner 6 I'empioyeur de se soumettre au processus
d'i.'change des meilleures offres finales, dans les 30 jours du pre-

sent arrttt, de casser les deux ordonnances relatives au palemenl

et au remboursement du saiaire et avantages perdus en ralon
du lock-out et de renvoyer 6 I'arbltre attn qu'l dbtermine, s'l y a
lieu, les dommages-Intbrhts qui pourraient tetra accordes aux 11
salaries par suite du non-respect par I'emptoyeur de I'article X!de
I'entente de )967 "

Le 13 3snvier 2000, 1'honorable 3uge ttichel Proulx a rendu

Line oi dounance tte suisla.

"Mous, soussignhs, I'un des juges de la Cour d'appal du Quebec,
sihgeant dans et pour le distnct de Montreal, ayant examine la

requite de I'intimate en vertu de I'attic(e 522 1 du Code de la pro-
cedure civile et antendu les reprbsentations des parties;

ORDOMNONS qu'l soit sursis 6 lechange des meilleures offres
tinales iusqu'au 21ianvier 2000,

ORDONNONS qu'l soit sursis a toute procedure ou ddmarche en
mise en application ou en execution de toute convengon collec-
tive conciue suite 0 I'@change des meilieures offres ginales ou de
toute decision rendue par un arbitre suite it I'bchange des
meilleures offres finales par les parties qui accueille I'une

desdites meiileures cfires finales,

ORDQNNONS qu'l soit sursis 0 toute procedure ou ddmarche en
execution de toute diicisiart rendue par ie mls en cause Andrtb

Sylvestre accordant des dommagesqnthri9ts aux appelants Rila
Btondin et al par suite du non-respect par I'Intimee de I'article Xl
de I'entente de 1987,

et ce, iusqu'6 ce que la Cour supreme du Canada ait rejete la
demande d'autonsalion d'en appeler de lintrmee ou jusqu'it ce
que la Cour supreme du Canada ait rendu lugement sur le fond
de I'appal de I'intimate, scion la premiere de ces deux (2) even-
tualites

l

'LE TOUT, frais 6 suivre."

L'rbitre s convoque les procureurs impliqucs dans le
dossier a une rencontre prkparatczre qui s'est dbroulhe le 25
Eevrier 2000. Ne Robert Cot&, qui a htk depuis rcmplace par tte

Duggan, representait alors les plsignants. Il a ouvert le dllbat en
soulignant que cette reunion Eaisait suite rt 1'ordonnance de la Cour
d'appei retournant le dossier au soussignri avec la cons&gne de
determiner, s il y avait lieu de le Eaire, le montant des domrnages-

1

int6rets h vezser aux 11 plsignants cn ra~son du non-respect par
1'employeur de 1'entente de 1987, L'omployeur avait abusivement

Andbb SyNbbbb
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refuse d'&changer les meilleures offres fxnales pour faxre suite

la demande du syndicat, le 30 avrxl 1.996, d'oh la prolongation indus

du lock-out,

/

Me Grenxer a enchaina et soumxs qu'en vertu de 1'ordon-
I

nance de sursxs rendue par 1'honorable 9uge proulx, 1'arbxtre doxt

st.atuer sur la question des dommages mais que sa d9cisxon deviendra

exAcutoxre lorsqu'interviendra un 9ugement favorable aux plaxgnants

rendu par la Cour supreme, Le but de la rencontre pr6paratoxre

etaxt d'htablir sommaxrement la posxtxon des parties et d'xdentifxer

les eventuellcs ob9ectxons en dzoxt prbsenthes par 1'employeur et
les chapxc res de dommages rticlamhs par le syndicat et 1es 11 plax-

qnants,

En r|xponse, He HcRobie a rappelh que le debat doxt
portex'ur

une question prealable, savoir s'l y a lxeu ou non d'accorder

des dommages. Dans un second temps et le cas acheant, preuve doit
etre faxte non seulement des dommages subi.s par les plaxgnants mais

aussx des efforts qu'xls ont deployes pour les mxtxgez et des

resultats qu'xls ont obtenus, Par axlleurs, le soul quantum que le

!
soussxgnh peut accorder dlxcoule unxquement du manque a gagner
souffert par les plaignants et causk par la privatxon de leur
salaire et avantages sociauy. durant le pzolongement du lock-out
qua 1x fi e d'ndu par la Cour d 'ppal. vivant meme d'barder le
chapxtre des dommages, 1'arbitre doit statuer sur la responsabxlxtk
civxle de 1'employeux', Or celui-cx nie avoxr cause pregudxce aux

plaignants et au syndxcat par son defaut, depuis mai, 1996, de
soumettre ses mexlleures of free f'xnales, Les dommages ont plutbt
ate causes par le syndicat et, plus particulxerement, lorsqu'xl a

entcxrxnd la sentence de 1'arbxtre Leboeuf mettant 1'xn h la procedure
d'hchange des mexlleures offres finales, En outre, au chapitre des
dommages, il xncombe au syndicat et aux plaxgnants d'xdentxfier dans

un ecrxt et de fagon spacifique et dhtai,%lee les montants reclamks
et de reconnaitre les revenus que chacun a perqus depuxs pres de
quatre ans pour mxnxmxser ses propres dommages.

He Grenxer a rhplxqua, en ce qui a traxt a la prccxsxon
des dommages, que le syndicat entend rxclamer, tant pour lux-mneme

que pour les plaxgnants, le remboursement de tous les frais et
honoraxres encourus pour la defense des droxts respectxfs de ceux-ci
et ce, mayor's des xntIxrbts,

Me Cote. est xntervenu pour, d4crxre les dommages rkclmnes

sypyg les 1 1 plaxgnants depuxs la pext e de leur emplox, en max 1996,
itrblllO

1
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et ce, gusqu'au 21 ganuier 2000, gout de la rem&ac par lremplcyeur

de ses meilleures offres finales, Il a rdentifih quatre chapitres

de rhclamations;

Ie remboursement de I'hquivalent du salaire et des autres

avantages perdus du 3 mai 1996 au 21 lanvier 2000,

les autres dommages de nature phcuniaire leis le retrad

de somrnes pulshes dans les REER, les frais d'inihrhts

pour les emprunis personnels et hypothhcaires frais de

protection d'assurance et dhbourshs suite h des sinistres

survenus alors que les plaignants n'etaient plus couverts

par I'assurance-collective,

des dommages moraux faisant sppei aux cnteres de trou-

bles, ennuis, inconvenients, stress, anxlhth et, pius sphci-
fiauement dans le cas de certains p!aignents, de domms-

ges h leur sanS physique et psychoiogique;

des domrnages exemplaires fondhs sur I'atteinte au droit h

la dignith, le droit h la shcurith et le droit h des condlllons

de travail prothghes par les articles 1 4 et 46 de la Chayte

des droits et Iiberths de la personne,"

t

Cotta reunion prhparatoire sr est close avec 1'entente qua

syndxcat et les plaiqnants dhposeraient un exposh somma~re ds

laura rhclamatxons, le 15 mars 2000, et que 1'employaur devratt
rhpondre au plus tard le 31 mars par son propre exposh xdentrfrant
les moyens de drozt qu'll opposerarr a ce que rhclamh par les
partres advezses,

Comme entendu, le procureur du syndicat a product son

expose sommaire le 15 mars:
1
I

" 1, stat du lltlge
r

1 1 Par son Iugement du 15 dhcembre 1999, la Cour d'appal a
dhcidh que I'arbdre hiait Iustifih de conclure que le proces-
sus obiigatoire du renouvellement de 'la convenbon collec-
tive prhvu h I'article XI de I'Entente de 1987 n'avait pas hth
annihilh par Ia dhcision de I'arbitre I eboeuf et que I'em-

ployeur avait manque h ses obligations en ne rhpondant
pas a la demande que lui avait faite le Syndicat, le 30 avnl
1996, de soumettre ses meilleures offres finales (page
39)

1 2 Bur la quesbon du versement des salaires et des avanta-
ges durant le lock-out, la Cour d'appal esl intervenue en
annulant partieliement la dhcision du Tribunal d'arbitrage
en ordonnant de renvoyer ie dossier h I'arbitre ailn qu'l
dhterrnine, s'i! y a 'lieu, les dornmages et interhts qui pour-

Aedr4 Sylveeire
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raient uttra accordes aux salaries par la suite du non-

respect par I'empIoyeur de I'article XI de I'En(ente de 5987

(page 42).

1 3 II faut noter qu'une ordonnance de sursis d'un juge de Ia

Cour d'appel, en date du 13 janvier 2000, fait en sorte qu'ii

!
n'y a pas de sursis quent 0 Ia prockdure d'arbi'Irage devan'I

le Tnbunal et que celui-ci doit exercer sa competence et
rendre une sentence arbitrale

1 4 Dossier d'arbitrage

Puisque le dossier a 4th renvoye 5 I'arbitre par la Cour

d'appel et qu'l ne s'agit pas d'un nouveau dossier, il com-

porte done toute la preuve documentatre ou testimoniale

doth administrate dans le dossier depuis le debut de I'ins-

tance

2, Competence de!'arbitre

2.1 L'arbitre a toute competence, comme tout Tribunal d'arbi-

trage, pour remhdier a toute v~olation de la convention
collective et des ententes tripartites de 1982 et 1987, ainsi

que de toute violation de la loi dans le cadre du present
arbitrage

3. Responsabilite

31 The Gazette, I'employeur, a refuse de respecter son obli-

gation, de suivre le processus d'exchange des rneilleures
offres finales

32 The Gazette est seule responsable, puisque c'st elle qui
a refuse I'exchange des meilleures offic finales,

3,3 Le refus, ainsi que les consequences qui en decoulent,
constituenl des fautes contractuelle et dehctuetle pour
non-respect des Ententes de 1982 et 1987, abus de droit
et violation de la Charta qu6bbcoise des drolts et Iibertbs.

34 Le refus de The Gazette a entrafn6 la suspension du pro-
eessus d'echange des meilleures offres finales du 30 avril

1996 lusqu'au 21 jenvier 2000 et a, en consequence, p(o-
longb le lock-out declare le 3 juin 1998 et qui se poursuit
touiours

36 The Gazette est entkrement responsab)e des prefudices
causes par le refus d'echange des meilleures offres fina-
les, par les procedures iudiciaires qui ont suivi et par la

prolongation du tock-out

4. Dommages lnterets et dominages exemplaires

4 1 Reclamation des piaignants salads

Le Syndicat refire le Tnbunal d'arbitrage aux rbclamations
mentionnees A I'expose transmis pai'e procureur des
plaignants salaries

4 2 Rficiamation de la Section locale 145 du SCEP

Andre Sylveslre
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I 4 2 1 A titre de representanl des salaribs, le Syndicat a

dQ encounr des honoraires et des frais Judiciaires

pour faire reconnaitre les drolts du Syndicat et des
I sataribs.

4.2 2 A titre de reprbsentant des salarlbs, le Syndicat a
aussi encouru des frais de fonctionnement (fourni-

lure de services divers, tais que conseiliers, dbpen-
ses rekbes aux, dbplacements, etc), frais qui ont

bte provoques par la suspension du processus
d'bchange des meiileures offres finales et la pro-
longation du lock-out "

Le pzocuxeur des plaignants a aoumis son expose b la mSqe

date:
i

L'arbitre a pleinement compbtence pour dbterrniner les
dommages-mtbrbts qui doivent btre accordes aux onze
(11) salaribs en raison du refus par I'employeur de procb-
der b I'bchange des "meilleures offres finales" comme lis

avait demandb le syndicat le 30 avnl 1996, cette dbcision
eyant indQment prolonge le lock-out,

2 Cette prolongation induc s'est poussutvie iusqu'au 21 lan-
vier 2000 au moment ou I'bchange des meilleures offres
s'est effectub,

3 Cette decision de The Gazette a entrainb sa responsabl-
litb contractuelle et sa responsablhtb dblictuelle

4 Les salanbs ont droit b btre compensbs, avec intbrbts,
pour les domrnages dbcoulant de la faute de I'Employeur

I

5 Les salaribs rbclament
'I

I a), I'equivalent du salwre perdu entre le 3 mai 1996 et
le 21 lanvler 2000

b) les autres avantages reiibs b I'emploi (tels le rbgime
de retraile, le rbglrne d'assurance collective, etc ) et
ce, du 3 mai 1996 au 21 lanvier 2000

6 Les salaribs sbclament bgalernent la compensation de
dommages monbtaires autres tels que

a) prbjudice fiscal, perle d'interbts et perte de capitali-
sation dbcoulant de retraits de sornmes d'argent

!

provenant de REER,

b) psbiudice fiscal, perte d'intbrets et perte de capitali-
sation pour ia non-conlnbution a des REER,

c) frais d'intbrbts et autres dbcoutant d'emprunts per-
sonnels ou de refinancement d'emprunt hypothb-
caire,

Andrb sylvasvs
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d) dbboursbs pour des frais et sinistres qui auraient
btb couveits par I'assurance collective de I'em-

ployeur et qui ont btb assumbs par les salanbs;

7. f.es safaffbs dernarden1 de plus une compensation pour

les dornmages moraux tels troubles, souffrance, stress,
anxfbtb et impact sur la vie famiffafe

B. Cerlains saianbs dernanderont bgaiernent d'btre compen-
sbs pour des dommages ielatifs b leur santb physque et
psychologique,

9 Finafernent, des dornmages exernplaires sont demandbs
b I'erbitre, dommages londbs sur ia violation des garanties
constitutionneiles et quasi-conshtufionnelfes que const&-

tuent le droit b la sgretb, le droit b la dignitb et le droit a
des conditions de travail lustes ef raisonnabias "

Enfxn, le 31 mars, les procureurs de 1'eroployeur ont

offert leur rbponae:

!
"A) Competence do I'arbitre at bfat du litige

1, Sous rbseive de tout arret de la Cour supreme du Cana-
da, de Ia posi»on de 'The Gazette, une division de
Southarn inc, (chaprbs dbsignbe "la Compagnie" ), bncn-
cbe dans sa demande d'autonsation d'appel b la Cour su.
prbme du Canada at devant I'arbitre lors de la confbrence
prbparatoire du 25 fbvrier 2000, volci I'exposb somrnaire
de la Compagnie,

2 I a compbtence de I'arbitre dbcoule d'une part de I'ordon-

nance de renvoi du dossier rendue par la Cour d'appel le
1 15 dbcembre 1999,

3 L'ordonnance de la Cour d'appal circonscrit I'objet de I'en-

quble de I'arbitre, la nature des montants qui peuvent btre
demandbs et en faveur de qui toute condemnation even-
tuelle peut btre prononcbe,

4 Effectivernent, la Cour d'appel a cassb les conclusions
antbrieures de I'arbitre b I'effet que The Gazette devait
payer aux 1'I salanbs le salaire et les avantages perdus
en raison du lock-out, tel que rbclamb dans la mbsentente
du 4 luin 1996, mais a statue qu'ii est possible que le
lock-out ait btb indgment prolonge en raison du refus par
I'employeur d'bchanger ses meilleures offres finales
comme le lui avait demandb le syndicat dans les dblais
prbvus ie 30 avnl 1996 et que les salaribs aient droit b des
dornrnages-intbrbts en consbquence",

5 D'autre part, Ia Cour d'appal renvoie le dossier b I'arbitre, il

ne s'agil done pas d'une nouvelle compelence mais d'une
enqubte sur une question dbcoulant de la mbsentente du
4 Iuin 1996, laquelle invoque I'entente de 1987,

Andrd SylVedsd
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6, hu chapitre rnonhtaire, la mhsentente du 4 juin 1996 ne
rhc)arne que des salaires el des avantages alors que
I'entente de 1987 ne traite que de i'ajustement annuei du

taux de salaire horaire des salanhs,

7. La competence de I'arbltre repose dona sur I'ordonnance,

la mhsentente du 4 juin 1996 et I'entente de 1987..

8) Objet de t'entente e1 responsabilith

8. Dans le cadre de la mhsentente du 4 juin 1996, I'arbitre

sihge en vertu d'une clause cornprornissoire paifaite et les
parhes doivent exhcuter I'entente de 1987 en vertu du rh-

girne du droit commun,

9 L'arbitre doit done dhterminer sl le refus par The Gazette
de donner suite h la demande du 30 avnl 1996 constitue
une faute susceptible d'engager sa rasponsabilith civile et
dans I'ahirmative, sl pareille faute civite a ev povi effet de
proionger indQment ie lock-out valablernent dhcrhth h

compter du 3 juin 1996,

10 L'arbiire doi1 hgalernent dh1erminer s'l y a un lien de cau-
salith direct et iinnihdiat entre la faute civi(e et les domma-
ges rhciamhs,

I
'i'I l.'objet de I'enquhte de I'arbiire comprend un examen

cornplet des questions connexes h la faute e1 au lien de
causalith, y compris notamment les particularlths du mh-
canisme d'echange des meilteures offres finaies, les hvh-
nernents prhchdant la demande du 30 avril 1996, tous les
hvhnaments s'htant interposhs suite h cette dernande,
la(es) fautets) contnbutoire(s) et le partage de responsabi-

lith,'2

La Compagnie n'a commis aucune faute de quelque na-
ture que ce soit, par aiileurs, le Syndlcat et les salaries ne
peuvent invoquer h ta fois la responsabiiith contractuette et
la responsabilllh extra-contractuelle,

13 Plus prhcishment, la Compagnie n'a pas commis une
faute contractuelle mais a exerch un droit contractuel,

14 L'exeroice de ce droit contractuel a hth constath par I'arbl-
tre dans la partie de sa sentence arbitrale du 5 fhvner

I

1998 qui est finale at qui consbtue chose jughe,

15 Par ailieurs, les salanhs et le Syndicat sont les auieurs de
tout dhlai suppihrnentaire et de toute responsabitith en dh-
coulant;

!

C) L'identith das rhclamants

16. II esl hvident, scion le dispositif de I'ordonnance de la
Cour d'appei, Ia mhsenten1e du 4 )uin 1996 et I'entente de
1987, que seuls les onze salaries peuvent rhctamer des
dommages-inthrhts au terme de la prhsente enquhte et
que le Syndicat n'a te droit de rhclamer cu recevoir aucun
montant,

!
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17. Par ailleurs, mais seulement dans la mesure og la respon-

sabiiitb de la Compagnie @tait retenue, le Syndicat peut

etre tenu da prendre son fait et cause ou, subsldiairement,

de dfidommager ta Compagnie, ayant rhpudifi ses enga-

gements contractuels envers la Compagnie et ayant induit

la Compagnie 5 se fier a ces engagements;

D) La nature et I'attendus des dommages pouvant etre ra-

clambs

18 La nature des montants pouvant Stre reclami!s en I'es-

phce se dbtermine en fonction de la source da toute obli-

gation de proceeder a I'echange des meilleures offres fina-

les et des parametres fixes par la mksentente cnginale du i

4 iuin 1996 dont I'aibilre demeure sais& en raison de I'arret

de la Cour d'appel,

19 Etant donnb que I'entente de 1987 procfede d'un Acharige

I
de ccnsentement, toute obligation de proceder

I I'exchange des meilleures offres finales, ie cas echeant, est
indeniabtement une obbgation contractuelle,

20 Scion le droit commun, les dommages-intbrhts en mature
contractue)le sant iimiths a ce qui etait prhvisibie au mo-

ment de la conclusion du contrat'I ce pnncipe est codififi 0
I'article 1613 C c.Q et iltait auparavant codifid 6 I'article

1074 C.c B,C.,

2'I D'autre part, l'effet combinA de la rnL'sentente du 4 iuin

1996, de I'entente de 1987 et de I'ordonnance de la Cour
d'appel Ilmite les montants qui sauraient etre rbclambs aux
salaires perdus swte a un tock-out qui a, peut-Stre, 6th in-

dument
prolonged,'2

Toutes les rhclamaticns de dommages moraux, domma-
ges exomplaires, honoraires et frais lundiques, frais de
foncbonnement, prhjudice fiscal, frais d'ernprunt hypoth4-
caire, frais d'intents, dhbourshs, etc, sont irrecevables,

23 Par ailleurs, la Compagnie a le droit de savoir des a pre-
sent le montant priscis de chaque chef de domrnage rb-

clamb par chaque salarie et le Syndicat, ainsi que tout
montant rendu par les satanas en mitigation des dornrnages
pretendument subis,

24. La Compagnie prend acte de la dbciston du Syndicat et
des salaries de limiter la p6rlode visee par toute risciama-
tion de dommages du 3 mai 1996 au 25 ianvier 2000,
sans toutefois aucune admission de sa part quant au bien
fonda de cette position;

25 Le present expose! sommaire est soumis uniquement 0 ti-

tre indicatlf et ne comporte aucune renonciation a soulever
tout moyen de droit ou de fait Iuga niecessaire ou utile

dans le cadre de la prhsente enquete "

be 8 guin, Me Duggan a avise l'arbitre qu'l etait le
nouveau procureuz des ll plaignants. Or ces derniers entendaient
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desavouer 1'anonce de Ne Ccta, dans snn inbmotre du 15 inars 2000, qur

la periods de leur rhclamatzon des dommages pour salaire perdu se

termrnait le 20 3anvier 2000:

" Je suis le nouveau procureur des (11}orize salaries (Rite Blon-

din, Eiiberto Dl Paolo, Vmed Gohit, Horace Molloway, Pierre Re-
bate@, Michaet Thomson, JoSeph Brazeau, Robert Oavies, Jean.
Pierre Martin, Lestie Stockwell et Mare Trembtay} dans cette af-

faire qui doit proc&der les 9 et 13 Juin prochain devant vous J'ai

rendu le dossier de Me Robert CNb mercredi dernier Mes ins-

tructions sont de faire le nhcessaire pour vous permettre d'r-
donner les rem&des appropn&s decoulant de votre sentence ac-
cueillant la rnbsentente dhposbe le 4 luin 1996, I

De plus, mes instructions sont de proc&der, s'l y a lieu, au dbs-
aveu de I'@nonce de la position des sslanes a I'egard de votre

competence dates du 15 mars 2000 par ie procureur precedent
(Me Robert Coth) qui auralt pu limiter votre competence, et sans
restreindre la portee de ce qui pr6chde, qui aurait pu limiter t'oc-

trol dcs domrnages pour salaire perdu 6 la phrlode flmssant le 20
janvier 2000

!
A 1'audience du 9 juin, Ne Hcftobre a rappelb. qu'outre la

presentation d'un expose sommarre soumis h. 1'rnterieur des dollars,
les procureurs des plaignants et du syndzcat se sont engages, S la
rencontre preparatorre, a informer 1'employeur du df.tail de cheque

chapitre de laurs rsclamatrons, c'st-a-dare des dommages specrfr--
ques par indivrdu et des montants percus Par chacun poux minnmiser

ses partes, La meme requate a et'fiitsrse dans le rheumy de

1'expose som narre de 1'ernployeur. Enfin, le 1.1 mar, les procureurs
ont 0 nouveau discute de cotta demands, pourtant, au jour de

1.'audrence, tie Hcacbre n'avert en main aucune des informations
demandSes alors que sa clients &tait en drort de cannaltre ces
details,

0'autre part, dans son expose, Ne Cath a identrfih des
chef s de dommages mars sans quantif1er les montants reclames. 11
a, depuzs, etc recuse par see cltents pour etre remplace par tie

Duggan. Or celun-cz a soumrs une 1&ste de dommages mais qur ne

respond toujours pas 3 la requite de 1'einployeur:

" DAMAGES
(Subject to amendment to reflect the evidence made)

1 Loss of wages and benefits for the penod commencing
June 4th, 1996 to the effective date of resumption of

4IQnll



8Q
t

12

'.' r$

work
2, Lost benefits for the same period,

3. Restitution of the pension plan contnbutions and earn-

ings for the same period.

4, Compensation for loss of RRSP contnbutions and earn- I

ings for the same period

5 Compensation for lasses Incurred for cashing in RRSP&s

prematurety for the same period.

0 Compensation for cost of loans and rnartgages

7 Contpensation for damages due to stress and anxiety

and inconvenience as well as loss of enjoyment of fife,

impact on family and damages to health for the same pe-

!
ried

B Moral damages and damages for abuse of rights,

9 Exemplary and punitive damages for the same period

10 Compensation for ali fisca) prejudice,
V

11 Compensation for job search costs and business losses
for the same period

12 Legal fees and costs,

13 interest snd the additional indemnity provided for under
article 100,1'2 of the 'Labour Code.

14, Reserve of jurisdiction for arbitrator Me Andre Sylvestre "

cette reclamation n'est pas conforms ft ca qu'entandu le
25 fhvrier car eLle n'dentifie aucun montant. Comme on ne peut.

obliger 1'ernployeur S proceeder sans avoir La connaissance de ces
details, Ne Hcaobie a demands h 1'arbitre d'ordonner aux plaigrants
et au syndicat de fournir les informations requi.ses avant. de

poursuivre 1'enquste pour ainsi protSger Le droit fondamental de

son client. En outre, deux questions demeurent sans response,
savoir qui peut rSclamer des dommages et quells pSriode est visee,

Me HcRobie a rappelh que la competence du soussignh dhcoule h la
fois de 1'entente civile conclue en 1967, de la plainte Logos par

!
les plaignants en guin 1996 at de 1'ordonnance de renvoi du dossier
par la Cour d'appal, IL n'agit paS Comme arbitre de grief mais,
plut8t, comme tribunal consensual charge de dac3der du bien-fonda de
la m8sentente logee le 1 guin 1996. avant d'exercer sa compftence
pour determiner 1'exisrence ou non de dommages-intsrsts, il doit
decider si 1'employeur a commis iine faute en prolongeant le lock-out
de facon induc, si, ls cas SchSant, cette faute a cause des dommages

directs et prSvisibles aux plaignants et enfin si le syndicat, rie
Anchd s iveslcs
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son coth, a ou non commis une faute contrxbutoxre. Par axlleurs,
seuls les plaignants, et non pas le syndt.cet, posshdent 1'inthrht
requis pour loger une rhclamation. I es seuls dommages susceptibles
de rhclamation doivent se limiter aux salaxres et avantages perdus

!
comme mentionnh par la mhsentente de guin 1996. 0'autre part, la

periode vishe a hth dhfi,nie par les exposhs sommaires du syndicar et
des plaignants et elle s'htend du 4 juxn 1996 au 21 janviex 2000,

He Cath, dans le premier alinha de son exposh prhlimxnaxre, a

rappelh qu» le refus de 1'employeur de xemettre ses meilleures
offres finales a indament prolongh le lock-out h partir de juin 1996
mais qu'en dhposant ses offres, le 21 ganvier 2000, il a mis fin h

son comportement faul.if, d'oa 1'xntexruptxon de la phrxode de la
reclamation des dommages . Cet te propos i ti on, i.out h Iax t log ique,
constitue un aveu de 1'absence de do~emages decoulant des Gaits et

!

gestae de 1'employeur depuis le dhpot de sea offres finales.
D'ailleuxs, le 25 fhvrxer 2000, trois semaines avant le dhpht de

son exposh sommaire, Me Coth, devant ses 11 clients, a clairemenx
prhcx se que la phxiode de la rhclamatxon s'htendait de max 1996 h

ganviex 2000, gusqu'u jour ob les parties ont completh I'echange
~ des meilleures offres finales, La conference prhpara4oxre et. Ia
pxhsentatxon d'un exposh prhlxmxnaire avaxent coriime objectxf de
regler certaxris problhmes de cette nature et le syndxcat a claire-
ment endossh cet aspect de la question dans son exposh sommaxre,

I 'employeur, dans son propre exposh, a pris acte de la posit:ion
annonche par les plaignants et endosshe par le syndicat de limitax
la reclamation au 20 ganvier 2000. L'arbitre dait done conclure
qu'xl s'agxt d'un aveu gudiciaxre, Il devient alors evident qua He

Duggan, par le truchement d'un changement de procureux', tents de
revenir sur cet aveu alors qu'l est lih par 1'htat du dossier tel
que remis par le pxocureur ad litem, I 'article 2B52 du Code civi.t
prhcise que 1'aveu fait pzeuve contre la paztie qux 1'a fait et ne
peut etre rhvoquh que si on prouve qu'l a hth caush par une erreur
de fax.t i

" 2852: L'aveu fait par une partie au Iitige, ou par un rnandataire
autorish h cette fin, fait preuve contre etle, s'll est tah au cours de
I'instance ou il est invoquh. Il ne peut htre revoquh, h moins
qu'on ne prouve qu'l a hth la suite d'une erreur de fait

La force probante de tout autre aveu est laisshe h l'apprhciation
du tnbunal "

Me Duggan, dans sa lettre du 8 guin, a demands le desaveu
do ce qu'admis par He Cath, Cependant, pour y parvenir, il devaxt
suivre les disposxtxons des articles 243 et suxvants du Code de
prochdure cxvile;

Andre sylveum
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I "243; Une partle peut desavouer un procureur ad litem qui a ex-

c6d6 ses pouvoirs ou a agr sans mandat.

245, La partle qut forrne un desaveu en cours d'tnstance dott

produlre au greffe du tribunal une d6claration 6 I'effet qu'etle n'a

ni autorise nt ratifie i'acta qu'elle rbpudte.

I

247. Sl le d6saveu est Jug6 valable, les actes repudtes sont rnts

6 neant et ies pantes remrses au m6rne 6tat qu'au moment ou

ces acies onl 6t6 Eatts
"

L'arbitre ne peut donner raison 6 Me Duggan que si les

plaignants ont prouv6 que Me Cete a agi sans avoir obtenu leur

mandat de limiter au 21 )anvxer 2000 la dur6e de la reclamation,
T 'rt xclr. 24 5 prevoxt, comme 616ment essent iel, une d6claratxon
formelle 6 1,'sffet que 1'aveu a 6t6 non autorxs6 ou non ratxfie. En

1'espece, chacun des plaignants, pour alleguer que Me Cote a excsd6

son mandat, devait produire une declaration de desaveu et prouver

qu'l a exced6 son mandat, Chacun devait 6tablxr n'avoir jamais

autorxse nx ratitie 1'admission fait:e s6ance tenante le 25 fevrxex.

et repetee dans 1'expos6 sommaire du 15 mars. Or, comme cet te
preuve est absence du dossier, 1'arbitre ne peut que constatex
1'existence de cet aves au dossier.

En second lieu, la let tre de Me Duggan a un autre but,,

celui de modifier la nature des dommages. P la conf6rence prepara-
to& re, Me Cr5t,6 a xdentxfi6 quatre chefs de dommages pour plus tard,
dans son expos6 sommaire, en a)outer un cxnqui6me, les dommages 6 la
sant6 de certaxns des plaignants, Me McRobxe ne s'est pas ob3ect6
1'a3out de ce cinqui6me chapxtre car il s'apparente aux dommagss

moraux d636 verbalement identxfx6s le 25 f6vrxer. par contre, dans

la reclamation de Me Duggan, on retrouve 14 chefs dont plusieurs ne

fxguxent forcement pas dans 1'expose de Me Cote. Or le fait de

permettre cette substitution 6quivaudraxt, de toute evidence,
trahxr le contrat 3uridxque conclu entre les parties, le 25 fevrier,
puxs dans 1'6change des sxpos6s pr6lxmxnaxres, Sx 1'arbitre permet-
tait 1'amendement par voie de r6tractatxon d'aveu, 1'employeur

l

subirait pr63udice en supportant ces dommages pour une duree indsfx-
nxe. t.'introduction de nouveaux chafe de dommages n'6quivaut pas 6
un amendement car xl s'agit d'616ments non pr6vus par 1'expose
somrnax re.

En reponse, Me Grenxer a d'abord fournx le detail dss
, dowmages xeclam6s par le syndxcat:

Andrrr Sylvrrrtre
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" EVALUATION GLOBALE DE LA RECLAMATION DE LA

SECTION LOCAI E 145 DU SCEP

La Section locale 146 rhclarne, h titre de dornmages dilcoutsnt

du refus de The Gazette de proc&der fi Mchange des meilleures

offres fina'les en 1096, la somme de 250,000$ .

Cette somme est cons(&tube des honoraaes professionnets, Irais

de dossiers, tribunal d'arbitri3ge, frais encourus par le Syndlcat

pour les deptacements, correspondence, notes sNnograptiktues,

confection de rnemoires, dossiers conioints et des proc6dures,
tant devant le Tribunal d'arbitrage qu'en Cour suphneure, Cour

d'appel et Cour supreme
"

L'ignorance par 1'empioyeur de la ventilation des doinmagcs

ne peut 1'mpechox de poursuivre 1'arbitrage car il demsure tout a

fait sn mesure d'avancer dans le dossier, En effet, les procureurs

ont conclu une entente durant la conference preparatoire s 1'effet
que 1'arbitre se prononcerair. d'abord sur le bien-fonda de chacun

des chef s des dosages avant d'bordsr la question des quantum. En

ce qui a trait a la durde de la periods de la reclamation, on ne

rencontre pas ici wne demands de dbsaveu 3udiciaire mais, plutoi:,
cells d'un simple amendemant En effet, le changement de la duree

de la pariode ne modifie en rien la nature de la rhclamation. Dane,

que la rhclamation porte sur una phriode ds 36 mois ou sur une duress

siiparieure n'empeche nullement la poursuite de 1'arbitrage, 0'autre
part, on pout amender le texts d'une dec3.aration devant la Cour

superxeure ou celui d'un grief devant un arbitre et cela, i 3a I

condition de ne pas dhnaturer 1'objet de la reclamat:ion, Un change-

ment de cette nature peut done stre tout aussi bien apportk 0 la
presents reclamation des plaignants, De toute fagon, les procuxeurs
se sont entendus, durant la conference prsparatoire, pour presenter
un expose sommaire mais qui n'a 3amais rev6tu 3a nature d'une

dec larat.oa,,

Me Duggan a enchaink. 31 s'est pest-etre glisss un

problems de comprehension dans 3,e dossier mais la position des ll
pl a i gn ant s est fort simple k compx'endx's. hu depart, la competence
de 3'arbitre a ate en partie dafxnie par le jugement ds la Cour

d'appel lorsque ce rribunal a dhclarh que celui-ci a correctsment
conclu que, du fait du non-renouvellement de la convention causa par
le rsfus de 1'employeux. de partioiper h 1'&change des meilleures
offres finales, il a manque a ses obligations. Dans sa lettre du 7

~

guin, Ne Duggan a fait savoir que les instructions ragues des 11
plaignants Staient de voir a faire le nacessaire pour appliquer les
remedes de la sentence et proceeder S la pxeuve des dommages subis.
Les domrnages ne peuvent Stre interrompus au 21 janvier 2000, 3oux de

~&&s~lo SOumiSSian dee meilleureS Of free finaieS Patrcnalee a un autre
lmsll

I
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arbitre, Me Menard, qui aura a en dhcider. On ne saurait presumer

du result.at de cet arbitrage et mneme du respect par l.'employeur de

1'ordonnance rendue par la Cour d'appel. Par ailleurs, 1'expose da

!
Me C6th n'a pas encadre de fagpn herm6tique les droits des plai-
gnants. Les offres de 1'employeur deposhes devant 1'arbitre Mhnard

sont post6rieures 5'et expose et s'apparentent davantage a des

ob)actions h la competence de 1'arbitre qu'0 une offre du fond,

Comme on ne peut prhvoir quelle sera la dhcision de cet arbitre, les

dommages continuent tougours a courir. Me Duggan a identifiC les
chef s de dommages mais qui sont impossibles h quantifier h 1'heure
actuelle car xls continuent de courir. hinsi, des montants identi-
fies seraient arbi.traires tant au chapitre des dommages exemplaires
et compensazoires pour les prejudices subis qu'h ceux des frais
extra-gudiciaires et des compensations pour prhludice fiscal, Done,

au stade actual,. La dbmarche demandant do lcs quantifier est Crop

exigeante puisque les plaignants ignorent encore 1'etendue de leurs
dommages Par ailleurs, les discussions qui ont eu lieu pendant la
conference preparatoire ne peuvent constituer des aveux car il
s 'agit de simples enonces de solution formulas paz les procurcurs.
'1'rois elements du dossier reprhsentent un potentiel d'6voiution, le
pourvoi pendant devant la Cour supreme, les obgections preliminaires
soumises 0 Me Hhnard et le rhsultat de 1'arbitrage devant ce der-
nier. Pour .les plaignants, 1'introduction de ces nouveaux chefs de

dommages ne produit rien de nouveau et il s'agit simplement de

1'evolution du dossier, Cet about ne cause aucun prb)udice
1'employeur. L'arbitre, qui doit prendre les moyens necessaires
pour prot&ger les droits des parties, commettrait une ezreuz en

restreignant 1'exercice de sa competence comme le lui demande

1'employeur. En effet, en acceptant les propositions de 1'em-

I ployeur, il limiterait son pouvoir de rem@dier,

Me Monet a spouts que, dans son document, Me Grenier a

identifiC le montant rkclamh mais omis de le ventiler, 1,'employeur
a le droit de connaitre chacun des dhtails de la rhclamation pour
etre en mesure de se d6fendre contre des dommages directs, En

1'espece, on rencontre un aveu et non pas un amendement, celui de la
p6riode durant laquelle les plaignants ont perdu du salaire et dont
il faut conclure qu'ils n'en subiront plus apres le 21 0anvier 2000.

Ne Grenier a pr6tendu que 1'employeur est en mesure de procedez
malgr6 ce manque de ventilation mais ce n'est pas le test. En

effet, les parties ont convenu d'une facon de proc&der lors de la
conference preparatoire et de 1'exchange d'exposes. 11 s'agit d'un
contrat 3udiciaire incluant 1'6tape du quantum 11 n'a jamais ate
question d'un amendement et 1'employeur a pris acte des enonces de
Me C6t6, Le prejudice allbguh existe bel et bien car 1'employeuz

!
ignore encore ce qui est zhclame. 11 est en droit d'en apprendre

»v«s»„e,'„-tendue. De toute fagot, 1 'rdonnance de la Cour d 'PPe1 s 'st
S« l«
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limitee a menrionner le versement hventuel h chaque plaignant du

salaire et des autres avantages perdus. Par ailleurs, la sentence
I du soussignh n'a accordh aucun dommage au syndicat, ce qui entre h

I 1'interieui du cadre mhme de la mhsentente et se limite aux indivi-

dus. Bien plus, dans son $ ugement, la Cour d'appal a confirmh ls

!
7ugement de la Cour suphrieure au chapitre du salaire perdu depuis

le dhcret du loci--out puis elle a enchainh, en invoquant 1'aiticle
XI de 1'entente, pour fixer une lxmite au retard du dhp0t de ses
dernihres of fres finales. Il est done possible que les employhs

aient le droit h un salaixe perdu mais le syndicat doke en htre

!
ecarth. D'axlleurs celui-ci, 7usqu'h date, n'a jamais rien rhclamh,

D'autre part, 1'argument de 1'amendement fausse le dhbat car, en

1'espece, on ne rencontre pas une question de prochdure mais bsl et
bxan une questi.on de substance. En effet, les plaignants veulent

repudxer 1'aveu de leur procurour prhchdent, Une partis peut
amender tant que son vis-h-vis n'en a pas pris acte. Or, dans le
present dossier, ce n'est pas possible car tel a hth lo cas dans

1'exposh sommaire patxonal. I,a preuve la pLus hvidente qu'l ne

s'agit pas d'une question de prnchdure est la demands de He Duggan

de modifier la substance de 1'exposh sommaire de He Cath gui htait

!
alors un procureur dQment mandath. He Cath a f'ait sa dhclaration
devant ses clients et n'a jamais hth rhpudih.

Me Grenier a rhpondu h ces propos, En vertu du Code du

travail, le syndicat dhtient le mandat de prothger les droits de ses
membres. De son cote, 1'arbitre est investi du pouvoix de remhdier

!

et doit veiller a s'assumer que les droits des parties soYent
iespacths et remhdier s'l constate qu'ils ne le sont pas. Or, le
jugement de la Cour d'appel n'a pas limite ie dhbat mais a plutot
assurh aux plaxgnants le droit au processus d'hchange entre le
syndicat et 1'employeur. Ce dernier est demandeur-plaignant puisque

!
paxtie a 1'entente tripartite, Ia Cour d'appal a donnh un titre
d'ction au syndicat qui a acquis le droit d'nbtenxr un x'emhde pour
les recouxs qu'l a entrepris dans le but de defendre les droits de
ses membxes, En outre, le syndicat a dQ assumex'es frais de la
dhfense et a droit d'obtenir rhparation pour le prhjudice subi et
les demarches qu'l a dQ faire,

!
ix 1'audience du 13 guin, Me McRobie a rappelh h 1'axbitre

qu'l ne posshde comphtence de se prononcex qu'l 1'hgard des
dommages possibles subis par les plaignants suite h une perte de
salaix'e. Cette proposition dhcoule de trois sources, I 'ordonnance
de la COur d'appel, la COnVentiOn COlleCtiVe et le diffhrend lui-
mhme,

!
Rndm Sylvesvp
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I En I'esphce, on retrouve une reprise d'instance et non

une nouvelle instance, La Cour d'appel a renvoyh le dossier a

1'arbitre au motif que la question du paiement possible de domma-

ges-inter0ts red,hve de lui. Ce tribunal lui a aussi indiquh qua

les 11 plaignants n'cnt pas droit fi tous les salaires et bhnbfices

perdus depuis le debut. Il est possitle qu'ils aient droit a la

compensation d'un certain manque 5 gagner s'l est dhmontrh que

1'employeur a indQment prolong& le lock-out en raison de son refus,
depuis mai 1996, de participer h I'&change des meilleures offres
finales. La Cour d'appal a reconnu que 1'ai'ticle XI permet 1'sxer-
cice du droit de grhve et de lock-out. hinsz, si 1'employeur

discrete le lock-out, son obligation de payer le salaire de ses

employee et de leur permettre accus au travail est suspendue, Par

ailleurs, 1'article XI fixe une limite 4 I'axercice de ce droit en

!

prevoyant le processus obligato're de renouvellement ds la conven-
t ion col) ective selon I 'arbitrage des meilleures offres finales.
En d'sutras termes, das que I 'employeur exsrce son droit au lock-
out, i ) n'est plus tenu de verser un salaire mais, d'aul:re part, il
ne peur., apres un certain temps, se dregager de son obligation de

participer 0 I'exchange des meilleures offres finales, 9'il en

!
abuse, il deviant responsable de verser les salaires et bendfices
perdus sous formo de dommages-interats, Toutefozs, la Cour d'ppel
n'st pa" allhe au-dela,

Le soussign4. agit comme arbitre consensuel en vertu d'une
clause compromissoire parfaite. En vertu de I'article 243 du Code
de procedure civile, il doit df-.cider de sa competence',

1

"Les arbitres peuvent statuer sur leur propre cornp6tence."

Cependant, si 1'arbitre d4cide d'une question qui ne lui
esr. pas soumise, sa sentence sera annulus ou non-homologu4e comme

prbvu par 1'article 946.4:

"Le tnbunal ne peut reluser I'hornologatlon que s'l est htablt

4'ue ta sentence porte sur un dNerend non wsk dans ta con-
vention d'arbitrage ou n'entrant pas dans ses pravisions, ou
qu'etta contient des decisions qul en dhpassent les terrnes; ou

Toutetois, dans le cas prevu au paragraphe 4', seule une
disposition de la sentence arbitrale 6 t'asgard de laquelle un vice

Anehe Sytveeke
'emlUO
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menttonn&s h ce paragraphs e&date n'est pas homologu&se, si

celte d&sposltlon peut tetra dissochhe des autres dispos&lions de

la sentence "

r&'autre part, le troisieme alinea de 1'ai'ticle 994.10 du

Code de procedure civile prevoii;i

"Les arb&tres tranchent )e d&fferend conformament aux regles de
droit qu'ils est&men'l appropn»s et, s'l y a l&eu, dhterrn&nent les

dommages-inter&its

lls ne peuvent ag&r en qual&th d'am&ables compositeurs que si

les parties en ont convenu

Dans tous les cas, &ts decident conform&ament aux st&pulations

du contrat ei tiennent compte des usages spphcables "

1

L'arbitre doit decider conform0ment au contrat, la loi
des pari;ies attributive de competence. On retrouve une convention

d'arbitrage a 1'article v11 de & 'entente de 1982 et une autre a

1'article IX de 1'en&.ante de 19S7. Ia premiere clause mentionne

que, "dans 1'eventuality d'un conf tit", et, la seconds, que "dans

ce2le d'une»&dsen ten te relative 0 une transgression a) Jdguee d'una

de ces ententes", 1'affaire doii. Stre traitae comme etant un grief
issu de la corvention collective, done en vertu de la procedure
qu'elle pr6voit. En 1'esphce, le debat porte sur 1'interpratation
de 1'article XI de 1'entente de 1987. La mbsentente log&~e en mal

1996 a souleve deux questions, savoir si 1'employeur etait tenu de

faire suite a la demande d'hchange des meilleures offres finqles et
si les employee avaient droit au paiement de leuc'alaire pendant
l.e lock-out. Le dafaut de 1'employeur de se soumet.tre a ce maca-
nieme a amen6 la Cour d'appel a ordonner a 1'employeur d'hchanger
ses offres, d'ou 1'arbitrage devant. 1'arbitre Hknard, L'autre
consaquence est prevue aux ententes. L'art.icle 111 de calle de

1902 garantissait aux employas couverts un emploi avec plein
salaire et, en 19&&7, 1'employeur s'est soumis b la m6me obligation
mais en consentant que le taux de salaiie fQt indexe au coot de la
vie Or si 1'employeur dhcidait de mettre fin au lock-out, son
obligation se 1imiterait a verser le seul sal.aire et aucun autre
avant.age, Ainsi, de conclure Ma McRobie a ce chapitie, les plai-
gnants soumettent w 1'arbitre un diffarend comportant une reclama-
tion monataire mais saul le salaire peut. faire 1.'objet d'une
ordonnance. Sinon, la sentence porterait sur un sulet non vise pai
la convention d'arbitrage. Les reclamations prasentdes par Ma cdt&l

et Mo Dvggan contiennent des surete nullement couverts par les
Andre sylves&re
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ententes du 19II2 et 1907 et 1'arbitre n'a pas competence pour

t rs i. ter de ces qiiestions.

I

Me McBobie a abordh son troisieme chapitre, la portee du

diff&rend soumis h 1'arbitre. L'article 944 du code de procedure

ct,vrle strpuXe:

"t a partle qui entend sournettre un differend 5 I'arbitrage doit en
donner avis h I'autre partie, sn y precisant I'oblet du diffhrend

La procEdure arbitrate debute a la date de la signification de cet
avis

Cet article impose 4 la partie qua recourt a 1'arbitrage
1'obligation d'en donner avxs S 1'autre partze et de pr4czser
1'objet du diffhrend,. L'arbitre ne peut accorder davantage que ce
qua est prhvu, I,e soussignE a conctu, dans sa sentence, que le
lock-out a dhclenchh 1'exercxce des drozts prhvus aux ententes car,
en mei.i:ant fin a la convention collectrve, al a provoqua lour
entree en vxgueur, or la m!ksentenre demands le versement des

salarres et des avantages perdus depuzs le !I juan 1996, Une chose
est cert. arne, la rEclamatxon ne peut couvrzr toute cette phrsode
depur le 7ugement de la Cour d'appel. La mesentente ne reclame
done pas tous les chap&tres xdentxfxes par Mes Ccte et Duggan.
L'article 26!I3 du Code cival prhvozt:

"Sous reserve des dispositions de la loi auxquelles on ne peut
dbroger, la procedure d'arbitrage est rbgtee par le central ou, 6
dbfaut, par le Code de procedure civile "

Or, comme les ententes &talent muettes sur la procedure I

d'mendement, l.es procureurs des plaxgnants et du syndzcat deva&ant
avoir recours a 1'artacle 199 du Code de procedure csvile pour
emender la mhsentente mass xls ne 1'ont pas fart.

l

"Une partie pout, en tout temps avant lugernent, emender sa i

declaration, de mneme que tout acte de procedure produit par
elle, une fois sans autonsation w frais, si la partie adverse n'y a I

pss encore repondu de quelque maniere, ni fait signifier d'ins-
cnption, avec l'aulonsation du lnbunal et aux conditions qu'll es-
time necessaires pour la sauvegarde des droits de la partie ad-

!
verse, dans les autres cas "

hnmi.'ylv!! am
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Err ef fat, 1'employeur a rrbporrdu pax'a plurne de monsieur

Tremblay, la 19 juin 1996, qui a contests le dif frnrend, 'fl fallaic
demander a 1rarbitre la permission d'amender, ce qui n'a pas 4th

fait. De toute fanon, tel amendement aurait rith xllrigal car il en

serait resultrs une demande entirirement nouvelle n'ayant aucur

rapport avec la demands ini.ti.ale,

I:n x rsponse, Me Grenl ex a plaid& que 1 'pproche prfrnee p,r r

'I'ernp)oycrrr esL. rosl.rictive crier assoxtie d'un abus de procbdrrrr

vl sant h limi te r la comp0tencc de 1 'rbl tre. Celle du syndicat es'I

plus respectueuse du dossiei. eL se conforme nux dispositions du Code

de pxoceclure civile et au jugewont de la Cour d'appel. A 1'origine,
les plaignants et le syndicat ont dcrposk une rn6sentente relative
l'application de la convention r ollective et des ententes de 1982

1987. Ce recours, de nature civile et tripartite, poursuivait deux

ob)ectifs, les salaires et avantages pcrdus et lrrichange des

meilleures offres finales, La Cour d'appal a decid6 qu'l a eu

raison de maintenir les ententes de 1982 et dc 1987 et de les rsndre

execuxoires au moment de 1'entree en vigueur du lock-out mais qu'l
ne pouvaiL ohlnger 1'employeur a maintenir le salaire durant le

j
loc:k-ouc car il allait h 1'encontxe du Code du txavail alors qua les
ententes perrnettaient 1'exeicice de ce droit. La reclamation d'un

salaire duxant la pErxode du loc.k-out n'Atait done: pas recevable et
1'axbitre avait errrs en lui falsant droit, Selon 1'employeur, comme

la Cour lun a renvoyh le dossier, 1'arbitre doi.t se limiter a

oxdonnex, cornme dommages, le versement. des salai res perdus par les
plaignants a cause du retazd indu de 1'ernployeur, Pourtant, la
comprstence de 1'arbitre prfrvue par le Code de procedure civile et
reconnue par le jugernent de la Cour d'ppel est plus etendue. Le

jugement rappel le qu'en vertu du processus crnri par les parties tout.
conf lit de tiavail doit se terminer par 1'intervention d'un tiers,

r

bins L, ce mrscans erne sert de f rein 8 un conf lit . Cependant, les
parties ne se sont pas entendues sur une date. La deuxrhme possibi-
lite est lc prolongement d'un lock-out, Salon le syndicat, dIrs le
moment ou 1'on considers qu'xl y a prolongement indu de lock-out,
1'xbitre don t accorder les domrnages demandrss, A l.a lecture de

1'ordonnance de la Cour d'appal, 1'arbitre est investi de ce pou-
voir. Or ce tribunal n'a aucunement. limits la competence de lrnrbi-
tre d'accorder les dommages demandrns A c.e chapitre, le Code de

proccsdure civile traite de 1'arbitrage et vise 8 simplifier les
recouis devant les tribunaux pour les rendre plus efficaces, On

n'impose pas aux arbitres les sutras regles de la procedure civile.
En 1'espece, les parties ont applique les articles vtl et 1x den

ententes de 1982 et de l 987 en refhrant le differend h un arhitre
unique, 1,'rticle 900 du Code de proc&dure civile demande h la
par'cie qui dispose une rnosentente 8 1'arbitrage d'en ident ifiex ln

s rnatirire mais sans QLre obligate d'en sPr~cifiex tous les details Cn
nrnnrrr
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fut sur co cadre prochduxal que les parties se sont entendues. Les

plaignants et le syndicat ont identifih le suget du litige mais sans

en fournix tous les dhtails. La Cour d'appal, en dhcidant comme

elle 1"a fait„a considhrh 1'article 944,10 accordant h 1'arbitrs
toute la comphtence nhcessaire pour statuer sur 1'ensemble des

!
dommages, une marge de manoeuvre beaucoup plus grande que cells qua

posshde 1'arbitre de grief. En 1'esphce 1'arbitx'e, devant le xefus

de 1'mployeux d'changer ses offres iinales en vertu des ententes,

doit dhcidex des dommages. 11 n'a pas h s'intexroger sur la totali-
th des salaires non vershs car la Cour d'appel a soulxgne qu'aucun

salaire n'svait a htre versh duxant le lock-out mais il doit done

statuer sur le montant des rhparations dues pour abus du droit de

lock-out.

Me Duggan a rhpondu h son tour. Le cadre de 1'arbitrage,
selon le Code de pxochduxe civile, est moins astreignant que celux

cx'eh par le Code du travail, En 1'espece, les parties ont saisi le
soussignh d'un axbitxage consensuel mais sans limitex'a comph-

tence. 1 e 1itige et les assises de sa comphtence ont hvoluh dans

le temps, paxticulihxement depuis le Dugement de la Cour d'appel.
Ce tribunal lui a renvoyh le dossier apres avoir statuh que 1'em-

ployeux a commis une faute en manquant. h ses obligations. Cette
faute a hte son refus de rhpondxe h la demande faite par le syndi-
cat de soumettre ses meilleures offxes fxnaLes. Oe la sorte, i1 a

rendu impossible 1'eshcution,sphcifique, d'ou la xhparation men-

tionnhe par la cour d'appe3, 1'octroi de dommages phcuniaixes.
Quand on demands h un arbitxe de se pxononcer sur sa comphtence

dans le contexts d'un arbitrage civil, on ne peut le restreindre de

la fanon pxoposhe par 1'employeur. Me Duggan a procedh h un rappel
de toute 1'affaire )usqu'au stade actual, celui de la rhpax'ation,
En suivant les arguments de 1'employeur, on vide le retour du

dossier devant 1'arbitre de sa substance car on nie sa comphtence,
Cette position ne peut se tenxr devant la dhcision de la Cour

d 'ppel demandant h 1'rbitre de statuex sur des dommages et
interhts. La Cour d'appel lui a ainsi xeconnu une comphtence
hlargie et nullement restreinte. les 11 plaignants, par leux
volont~ de faire respecter une pxomesse donnhe, ont vu leux cax-
x ihre ruxnhe, Ils cnt hth privhs de travail pendant des annhes, ce
qui a brise leur vie et mhme, dans un cas, ruinh un mhnsge. En

1982 et 1987, ils ont donnh leur parole et cru xecevoir, en contxe-
partie, une shcuxith d'employ. Ox 1'employeur leur a enleuh le
tapis sous les pieds. Depuis, celui-ci s'achaxne pax tous les
moyens h se dhlier de sa parole La Coux d'appal 1'a pergu de la
soxte quand elle a retournh le dossier a 1'arbitre en avanganx, p.
38, que "ces ententes portent sur les droits acguis, collectxvemenl,
parlant et ne pevvenx hxre modxlihes par Je syndxcat ou

2'employeux'„m~s~„aPsle consentement des salarshs, Auxrement, on nierait 2a durde
8lmtlo
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des ententes Lel gue soubaitd par CouL"'es parties et les sala-

!

ries auraienL. alors conclu un marche de dupe, "

Selon He Duggan, ses clients se trouvent dans une situa-
tion telle qu'ils ont 1'impression d'atre des dupes, ce qui devien-

dra une certitude si 1'arbitre accepte les arguments de 1'am-

ployeur. Comme les parties agissent 0 1'inthrieur du Code ds

procedure civile, la competence de 1'arbitre s'en trouve hlargie.

!
Ea jurisprudence mentionne que 1'arb) tre se voit attribup, d'une

fagon implicite, un pouvoir de reparation ad4quat, ce qui favorise
les plaignants. En statuant sur sa competence, il ne doit pas ]e
faire de facon &) s'enlever un pouvoir de rhparation ad5quat dans

les crrconstances. Sa competence a done hvoluh depuis le Iugement

endu par la cour d'appel. En deposant la m4sentente, le syndrcat
et les 11 plaignants ne pouvaient prevoir que 1'employeur persiste-
reit dans son refus de soumettre ses meilleures offres finales.
Dans les circonstances, 1'arbitre devrait faire droit h tous les
dommages rbc3.amhs par les plaignants pour accorder une rCparation
intkgrale. 1'.1 doit ainsi remettre les crhanciers de 1'obligation
dans la situation qui aurait etc'a leur. si 1'employeur n'avait pas
transgresse es obligations. Si 1'arbitre accepts les arguments de
1'mployeur a 1 'f fer. qu 'l ne peut accorder que du salai re, sans
les autres avantages reclamhs par les plaignants, et en arrester le
versement au 20 )anvier 2000, il n'exerce pas sa competence de
remettze les parties dans la position ob elias htaient, En effet,
il interdit aux plaignants de lui presenter 1'Cventail, des dommages

que 1eur ont causes les transgressions par 1'employeur de ses
obligations, son refus d'eohanger les meilleures offres et son
utilisation illicite du lock-out en le prolongeant indument pour
les priver de leur salaire,

En rbplique, le procureur patronal a qualifih de fausse,
d'unacceptable et d'inexacte la tentative du procureur des plai-
gnants de colorer le dossier. En effet, le debat ne doit viser que
la competence de 1'arbitre, Il doit constater que les procureurs du
syndicat et des plaignants lui demandent. de dkcider en &quite et. non
en droit, Quent au non-respect de la parole donnee par 1'employeur,
cet argument aurait dQ 5tre present& devant 1'arbitze beboeuf.
Cependant, celui-ci a modifie les ententes de 1982 et de 1981 car
les employds eux-cremes ne les ont. pas xespecthes en boycottant les
transferts. ce fut une des considerations principales de sa dfci-
sion, Il a voulu trancher, une foie pour toutes dans sa decision de
199'l. Elle n'a pas ete contestee, bien au contraire car les parties
ont signh une entente, le 2& aoQt 199', dans le but de 1'enteriner.

Le syndicat a done accepts que le processus d'exchange des meilieu-
es demi&res of fres finales dispa raisse comme confirmh par les

llbtril
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lettres d'enl.eni,e B-l r t C-1. Catt.e situation a farc6ment 6t6

accept6e par les plaignants. La parole donn6e en 1994 n'a done pas

6t6 respeet6e, Le 30 avril 1996, le syndicat s'est pr6t6 5 una

,
embuscade sans aucun avertissement. 11 a depos6 une action devant

1a Cour sup6rieure puis demand6 d'6changer 1es meilleures offres

finales et enfin d6poser les griefs et mesententes, He Foley avait

rendu sa d6cision quelques jours plus tot. L'employeur n's fait, qua

se d6fendre tour 6 tour devant 1'arbit.ie, ls Cour sup6rieure, is

Cour d'appal et la Cour supr6me du Canada, 0'autre part, la Cour

d 'appel ne poss6de pas le pouvoir de crger un tribunal d arbitrage
tet il s'agit d'une hsr6sie juridique que de piaider qu elle a pu

accorder 6 1'rbxtre une comp6tence accrue.

He t4lonet a poursuivi cette argumentation en soumett'ant

qu'au plan )uxidxque, on a atteint la l'in du processus depuis qu'l
a 6t6 convenu, le 25 f6vrxer, que to»tea les px6ces etaient au

dossier. ll s'agissaxt du dernier cnapxtre de l 'intervention de

1'arbstre car la cause a'616 6th plaxd6e dans sa plus grande

partie,

Enfin, 1'arbitre permet aux procureurs patronaux de

produire u»o re6sentente log6e par le syndicat:, le 14 juitlet 2000,

en son nom et en celui des 11 plaignants car carte pi6ce lui appa-

rait tout h fait pertxnente;

" La Section locale 105 du Syndicat des communications, de
l'6nergle et du papier, en son nom et pour les 55 piaignants dont
les norns sant rnentionn6s en annexe, consid6re que The Ga-
zette a d6pos6 le 21 Janvier 2000 une offre finale irrecevable et
ill6gale, Cette offre a 6t6 d6pos6e en contravention des dispasi-
tions des Ententes tnpartites de 1982 et de 1987 et constitue une
violation de ces ententes. Sans limiter ce qui pr6c6de, cetto offre
contient des sulets que les parties avaient convenu de na plus
saulever en n6gociation at une disposition permettant de se
saustraire 6 I'obligation de d6poser une offre qui doit 6tre sccep-
t66 ou re(us6e dans sa totalit6

Cette violallon du processus d'6change des meilleures offres fi-

nales cause des pr6ludices tant au Syndicat qu'aux plaignants en
ce qu'elle emp6che la concluslan d'une entente entre les parties
sur le renouvellement de la convention collective, qu'elle ratarde
le retour au travail des plaignants et qu'ella prolonge ind0ment le
processus de renouvellement de la conventian collecbve ainsi
que le lock-oul dont tes plaignants font actuellement i'ablet Le
Syndicat et les plaignants ont droit d'6tre indemnis6s pour les
pr6iudices subis

La pr6sente mksentente est soumise salon la proc6dure pr6vue
aux Ententes de 1982 et 1987 Le Syndicat r6clame en son nom

l et pour les plaignants le versernent de dommages avec int6r6ts
Andre Sylveeee
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et indemniths additionnelles pour les compenser de tout pr6ju-

dlce subi. "

e

MOTIFS ET DECXSZON

Le 12 novembre 1962, .1'employeur, le syndzcat et les 200

t.ypographes alors en poste ont sign& une entente trxpartzce dont

1'arti.cle III prhvoyait:

" SECURITD D'ElvlPLOI En contrepartie du droit de progresser
avec les changernents technologiques, la Compagnie s'engage a
garantir et garantit de proteger ies emptoyes nommes a I'annexe i

des pr6sentes coritre la peda de leur emploi rdgutter 6 temps
plein dans la salle de composition en raison de changements
technologiques, L'emploi a temps plein vise par cette garantie
sera un emploi 0 plein salaire, au moins au taux prevu dans tou-

tes autres conven'Sons cottecttves negociees par ies parhes de
temps a autre

II

!
Le 5 mars 1987, 1'employeur, le syndicat: et chacun des 132

typographes encore ei 1'emploi, dont les 11 plaignants, ont signh une

seconde entente dans laquelle ils ont maxntenu 1'article relatif a

la securzt6 d'emploi mais en lux a3outant, h 1'article V, une clause
d'indexation des salaxres et, 0 1'article XI, un processus dit de

"renouvellement des conventions collectrves et reglement des d&ff6-
rends ":

"V FORMULE DU COOT DE LA VIE

Tel que ci-dessus rnentionne, les emptoyes de la Salle de Com-
position qui ont signb la presente entente verront leur salsire
a)usta annueliement conform&ment 0 la formule suivsnte,

XI RENOUVELLEMENT DES CONVENTIONS COLLEC-
TIVES ET REGl EMENTS DES DIFFERENDS

Dans les quatre-vingt-dix (90) )ours precedent I'expiration de la
convention collective, I'Employeur ei le Syndicat peuvent entre-
prendre des negociations vlsant 0 etabiir la nouvelle convention.
Les terrnes et conditions de I'entente demeureront en vigueur
jusqu'6 ce qu'une entente soil conclue, qu'une decision soit ren-
due par un arbitre, ou iusqu'0 ce que I'une ou I'autre des parties
exerce son droit de grtive ou de tock-out

ArdI8 syiveslre
a&cele
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Dans lee deux semaines prAcAdant I'acquisition du droit de grAve

ou de lock-out, inciuant I'acquisition d'un tel droit par I'application

de PArticle X de la prAsente entente, I'une ou I'autre des parties

peut requArir I'Achange des eMettteures offres finales", Ies deux

parties devant s'exAcuter sirnultanAment, par ecrit, dans les qua-

rante-huit (48) heures qut suivent ou 5 I'IntArteur d'une autre pA-

riode de temps mutuellement acceptAe par les parties. Les
"Mellieures offres finales" contiendront seulement les clauses sur

lesqueiies les parties ne se sont pas dejA entendues, S'l ne de-

vait toujours pas y avoir entente, et avant que le droit de grAve ou

de lock-out ne soit pas acquis, I'une ou I'autre des parties peut
rernettre ls mAsentente A un arbitre selectionnA de la fagon prA-

vue par la convention collective, St une telic requAte est sou-

mise, I'arbrtre, aprAs avower donnA aux deux parties I'opportunitA

de faire leurs reprAsentations sur le mArite de leurs proposibons

respectives, devra retenir dans sa totahte I'une des "Me&ltevres

otfres finales" et releter t'autre, dans sa totaktA La dAcision de
I'arbitre sera finale et obhgatoire pour les parties et deviendra

partie intAgrante de la convention collective.

e

Le 30 avril 1996, le syndicat a deposs ses meilleures

of Eres finales mais 1'employeur a refusA de se preter a 1'Achange

prhvu aux ententes. Plut8t, le 3 guin suivant, ll a dAcrAts un

lock-out et cease de verser aux 11 plaignants les salaize et autres
avantages provus A la convention collective et aux ententes t.ripaz-
tit es des 12 novembre 198Z et 5 mars 19B7. Le syndicat et. les
plaignants ont logA la masentente, le 4 juin 1996, et demandb a

1'arbitre d'oxdonner A 1'employeur„parmi d'autres remAdes 4 appor-
ter, de continuer A verser 5 chacun des plaignants le salaize et les
autres avantages dAcoulant de la convention collective de travail et
dos ententes tripartites de novembre 1982 et mars 1987, L'arbitre a

'ccueil.l,i cette nksentente dans sa sentence du b EAvrier 1998,
L'honorable jugo Grenier 1'a caserne le 30 octobre suivant, La cour
d'appal, en accueillant ]e pourvoi du syndicat et des 11 plaignants,
a partiellement retabli les conclusions de la sentence, L'honorable
Rousseau-Houle a ecrit, pp. 39 A 41;

" En interprAtant les textes qui lu& ataient soumis, I'arbitre Ataunt

justifiA de ronclure que le processus obtigato&re du renouvelle-
ment de la convention collective prAvu A I'article XI de I'entente
de 1987 n'avait pas ete annihilA par la dAc&sion de I'arb&tro Le-
boeuf et que fernployeur aua}t rnanquA A sea obligabons an ns
rApondant pas A la dernande que lui avail faite le syndicat, ie 30
avni 1996, de sovrnettre ses rneilleures offres finales

Cependant, I'article XI de I'entente de 1987 reconnait ie droit de
lock-out de I'employeur Les appeiants ne I'ont d'ailleurs pas
contestA devant I'arbitre lls demandalent que ce droit soit assorti
de la prochdure de renouveilement obiigatolre de la convention
collective prAvue A I'article XI et que durant I'exercice du lock-out,

Adee Sylvesee
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i,''employeur

maintienne le versement des salaires et autres
avantages sociaux en allhguant que la clause d'ajusternent des
salaires au cogt de la vie Ieur garanlit le maintien 0 un certain ni-
veau de vie mfl,lne durant un lock-out

En agrhant 6 cette dernibre partie de la demande des appelants
et en ordonnant en consequence 5 I'employeur 1) de continuer
5 verser 5 chacun des piaignants le salaire et Ies autres avanta-
ges dhcoufant des ententes t{fpartftes de 1982 et 1987 et 2) de
rernbourser tout safaire et tout avantage perdus en raison du
lock-out, le tout avec inierets, I'arbitre a commis une erreur quf
justifie I'intervention Iudiciaire

En tenant pour acquis que I'article Xl n'est pas un obstacle au
mairltien de I'accus h I'emplol et du paiernent du salaire rbgufier
afust0 au cogt de la vie pendant le lock-out, I'arbitre donne aux
dispositions de t'entente un sens qu'elias ne peuvent rationneile-

!
ment soutenir,

Quells que soit la porthe des clauses relatives fi ta skcurit6 d'em-
ploi, 6 Ia garantle du salaire afusth au co0t de la vie, 0 ta durhe
des ententes et 5 feur non renbgociation, ces clauses ne chan-
gent pas le contenu de I'article XI de I'entente de 1987 qvi permet

I I'exercice du droit de gree et de lock-out Or I'effet usuei d'un
lock-out est de suspendre I'obfigatian de I'employeur de payer te
salaire des employs et de permetlre leur accus au Iravail I 'ar-
ticle XI n'a nullernent pour effet de priver I'employeur de ce droit
consacie dans le dornaine des reiations de travail,

Toutefois ce dernier article vient fixer une limite 6 I'exerclce du
droit au loc'k-out en prkvayant un processus obligatoire de renou-
veifement de Ia convention collective salon I'arbitrage des
meilleures offres finales. II assure forcement que tout conf lit de
travail se terminera eventueilement par I'imposition par vn tiers
d'une nouvelle convention collective ll est passible que Ie lock-
out wt ilth ind0ment prolonged en raison du refus par I'employeur
d'&changer sea meilleures offres finales comme le lui avait de-
rnand6 Ie syndicat dans les dhlafs prevus le 30 avnf f996 et que
Ies salaries aient droit 4 des dommages-intbrets en conse-
quence II appartiendra 5 I'arbitre d'en decider, "

Ia Cour d'appel a entin conclu devoir renvoyer "le dossi er
1'arbitze afin qu'll determine, s'l y a lieu, les dommages-

int4r8ts guz povzraient @tee accordbs aux ll salaries par suite du
non-respe!-.t par 1'employevr de 3'artic1e XI de 1'entente de 1987"

En I'esphce, le syndzcat reclame la somme de $ 150,000 pour
ses d6bour s sf in de farre respecter les droit s de ses membres. Au
9ugement de I 'rbrt re, ceti;e demands n' aucune assise 9uridirtue car
1'employeur ne s'est jamais engage face 5 ce dernier dans les
ententes de 1902 et 1987, Bn outre, la mesentente du !I guin 1996 ne
rt!clamait rien au nom du syndzcat. Finalement, le 9ugarrient de la
Cour d'appal, en renvoyant le dossier A 1'arbitre, a limits sa!!!!!dm sylv!!s so

0(Oil!I!
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competence 3 d6terrttiner le monLant des dommages pouvant etre accssr-

dbs aux 11 plaignants seulement,

I

En ce qui a trait iti la nature des dommages auxquels les 11

plazgnants pourrarent avoir droit, sa portage est lzmitee par les
termes des ententes de 1982 et 1987, les conclusions de la mesen-

tente de 1996 et. le drsposrtzf de 1'arret de la Cour d'appal,
L'entente du 12 novembre 1982 assurait aux typographes "un emplor a

platen sale&re, a«moins au taux prdvu dans toutes les a«tres conven-

tions collectives nhgocxhes par .Ies parties de temps a autrei e Le 5

inars 1987, les parties onL. Stipulb dans la seconde entente que le
salaire garanti serai t ajusth annuellement au coQt de la vte.
0'autre part, dans la mdsentente logos le t 3uin 1996, les plar-
gnants ont deme da " 1 'arbitra, perm), d 'ut res remedss, d'ordonner

1 'empl oyeur de continuer D verser a chacun des plazgnants le
sa lair e e C les a « tres a van tages disco«i ant de la con ven tron collec-
tive de travail et o'es ententes tripart ites de novembre 1982 et mass

29B/," La sentence arbitrale du 5 favrrer 1998 a accueilli cette
I demande. t"rnalement, la Cour d'appal a rsitablz une partie des

remcsdes octroybs par le sousstgnts, Ce trrbunal a cassh les deux

ordonnances relatives au parement et: au remboursement du salarre et
avantages perdus par'es 11 plaignants en raison du lock-out mais

retournh le, dossier it 1'arbttre pour qu'l distermine, s'll y auait
lieu do le farre, les dommages-intbrets dus s'zl en arrivart. a la
conclusion que 1'niployeur a commis une faute en prol.ongeant rndQ-
ment son refus d 'sschanger ses merlleures offres fanales. on dort
comprendre de 1'nsemble de cet arrtit que les dommages-rntarets
auxquels ce dispositif fait allusion ne peuvent couvrir que les
seuls salaires et: avantages prhvus par la conventron, Le soussignts
ad3ugerart ultra-petita s'&1 accorda&t les autres dommages reclamhs
par les 11 plaignants gt &dent&flea dans les documents remis par Me

Ctaste et par Ne Duggan.

!
par arlleurs, lde Coth, 5 la rencontre praparatorre du 25

favrrer et: dans son expose du 15 mars 2000, a reconnu que la perrode
de la r0clamatxon avait przs fin le 21 janvier 2000, date de la
remise par 1'employeur de ses merlleures offres finales. Les
procureurs et. 1'rbztre se sort rencontras, le 25 fhvrier, dans un
but bren pr6czs sur lequel Ne C&te s'est d'abord exprzmb devant ses
clients, p, 3 des notes:

11

Aiors, c'st la raison pour laquelle on vous a dernandh 0 ce que
vous convoquiez fes parties, d'abord 0 une reunion preparatoire
pour @re en mesure de connaltre, de part et d'autre, les prit-

Andm Syleesee tentions et organiser la mbcanique de ce dossier-)a. "
asses
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Me Grenier a poursuiyi aux'a m4we lancee, pp, 3 ec

II

Nous, on pourrait ktabtir ie type de dommages qui seraient vi-

shs par une ordonnance du tribunal et, entourant ces questions-
Ih, tenter de dhterminer de quelle maniere on devrait proceder,
sl on devrait simperer ou pas. Ie dossier, certaines questions ou

pas, dependant de la nature du debat qu'l pourrait y avolr,"
I

Me McRobie a aouleve, p 14:

Vlalntenant, qual lt aux dol I linages ie pal lee qu ii 'lncoITlbe au
syndicat et/ou aux plaignants de nous exposer par bent quels
sont Ies dommages specifiques qui sont rbciamhs sous reserve,
evidemment, de notre oblection qu'ils devraient etre limites aux

I

saiaires et avantages."

suite h ces exchanges, Me Goth a prkcrs5 les demandes
qu'.t. presentaxt au nom de ses clients, pp. 17 et ls:

It

Au niveau dos salaries, luste en termes factuels, monsieur le
president, Ia demande du syndicat d'echanger leurs msilleures

i offres finales a Atter faite Ie 30 avril 1996; I'empioyeur a refuse
dVchanger les offres le 3 rnai 1996, Ces bchanges-IA ont fina-
lement eu lieu le 21 janvier 2000, suite h la decision de la CoUr
d'appel et sous reserve, effectivement, des moyens qu'entend
soulever The Gazette devant la Cour supreme

Dans un premier temps, I'equivalent du saiaire perdu ainsi
que tous les autres avantages relives h I'emploi, par exemple,
contnbution au regime de retraite, assurance-collective, et
caetera, et ce, pour la phriode du 3 mal 1996 au 21 ianvier
2000. Je parle bien du salaire perdu Done, s'll y a eu une ph-
node ou il n'y a pas eu de perte de salaire, il n'y aura pas de re-
clamation pour cette periods-Ih; le tout bvidemment avec tntb-
rets "

t

Me McRobae a repondu, p,l9:

"Je pense que c'st evident que gh demontre qu'on aura un de-
bat assez interessant sur la question de ce qui peut 6tre rhcla-
mh."

Andrk sgvssve
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Ne C6trs, dans son Snonch sommarro datrs du 15 isars, a

ropris cette position:

"1. L'arbitre a pleinement competence pour dhtermtner les
dommages-inthrels qui doivent titre accordha aux onze
('I'1) salaries en raison'u refus par i'employeur de pro-

cbder 6 I'echange des smeii'leurs offres ftnatess cornme

lui avait demands le syndicat le 30 avril 1996, cette dhci-

sion ayant indAment prolonged le lock-out,

2 Cette prolongation indus s'est poursuivis lusqu'au 21
lanvier 2000 au moment og I'echange des meilteures of-

fres s'est effeclue,

5, l.es salarlhs r0clament

a) I'hquiva!ant du salaire perdu entre ie 3 mat 1996 et
le 21 janvier 2000

b) les autres avantages retihs h I'emploi (tats le re-

gime de retraite, ia rhgime d'assurance collective,
etc ) et ce, du 3 mai 1996 au 21 janvler 2000

II

I,e procureur du syndrcat, dans son knoncb, a r.'erst, au

chapitre des dommages dus aux plargnants, qu'l rrsferait 1'arbztre
"aux reclamations mentxonndss a 1'expose transmrs par le procureur
des plai gnants salaries."

Rnfin, au paragraphs 2h de leur expose, les procureurs de
1'employeur ont &erat:

"La Compagnie prend acte de la dhclsion du Syndlcat et des
salaries de limiier la periods visbe pour toute reclamation de
dommages du 3 rnai 1996 su 25 ianvier 2000, sans toutefois
aucune admission de sa pari quant au bien-fonda de cette po-
sition "

i
)

La position de Me c6th &tait tout h fa~t log&qua.
L'employeur, le 21 3anvier 2000 at pour se conformer S irordonnance
de la Cour d'appal, a dkcidh de procrder au dep6t de ses meilleurss
.offres finales, Xl a ainsi mrs un terme au comportement fautif
reproche par les plargnants et le syndrcat. Dans les circonstan-

i
ces, les exposes preliminaires, dont 1'objet Start de prhczssr les

Andrri Sylvsslrs
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dommages et positions respecti,ves des parties, revAtaient la nature
d'aveux et liaient les parties,

0'ailleurs, la misentente du 14 )uillet 2000 riclame, au
nom du syndicat et de chacun des plaignants, "le versement de
dommages avec zntirAts et indemnxte additionnelles pour 2es compen-
ser de tout prigudice suba et ce, depuis 2'offre finale alliguAe
d'arrecevable et x22Agale dv 22 2anv~er 2000",

L'arbxtre doit done conclure que les dommages ont courus
lusqu'au 21 janvier 2000.

Enfin, il va de sos que les plargnancs devront, et js
plus t5t possible, fournrr A 1'employeur, dans un Acrit dita&11A,
le montant des dommages qu'&is reclament en termes de salarres et
d'avantages socraux perdus et, A la mime occasion, remet tre celui
dos revenus gagnis durant la meme pirxode et considiris comme

!

Aliment de mitagatron.

BERTHIERVILLE, CE 11 OCTQBRE 2000.

/s/ Andri sylvestre

vE AHORSE syLvEBTRE,
Arbitre Unique.
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