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Court File No. CV-10-8533-00CL

ONTARIO
SUPERIOR COURT OF JUSTICE

COMMERCIAL LIST

IN THE MATTER OF THE COMPANIES' CREDITORS
ARRANGEMENT ACT, R.S.C. 1985, ¢. C-36, AS AMENDED

AND IN THE MATTER OF A PLAN OF COMPROMISE
OR ARRANGEMENT OF CANWEST PUBLISHING INC./
PUBLICATIONS CANWEST INC., CANWEST BOOKS INC.
AND CANWEST (CANADA) INC.

Applicants

NOTICE OF MOTION

Postmedia Network Inc. (“Postmedia™), on its own behalf and on behalf of the
Applicants, will make a motion to Honourable Madam Justice Pepall on a date to be set by

this Honourable Court, at 393 University Avenue, Toronto.
PROPOSED METHOD OF HEARING: The motion is to be heard orally.
THE MOTION IS FOR AN ORDER:

(a) declaring that the method for the calculation of the claims of JP Martin, Marc
Tremblay, Leslie Stockwell, Robert Davies and Horrace Holloway
(collectively, the “Retired Typographers”) against the Applicants has
previously been determined in a commercial arbitration award dated January
21, 2009 (the “Arbitral Award”), and that the Retired Typographers are bound
by that Arbitral Award which establishes and limits their claim entitlement to
the payment of salary and benefits for the period between May, 1999 and
January 21, 2000 subject to the overpayment of salary and benefits that were
paid to the Retired Typographers by The Gazette for the period between
February 5, 1998 and October 30, 1998,




(b)

(©)

(d)

declaring that as a result of (a) the only issues to be determined by the Claims
Officer under the Amended Claims Procedure Order dated May 17, 2010 (the
“Amended Claims Procedure Order”) with respect to the Retired

Typographers’ claims are:

(1) the quantification of the Retired Typographers” salary and benefits for
the period between May 1999 and January 21, 2000;

(i)  the quantification of the applicable setoff of The Gazette’s overpayment
of salary and benefits for the period between February 5, 1998 to
October 30, 1998; and

(1i1) the net amounts, if any, remaining due to the Retired Typographers or

due from the Retired Typographers;

in the alternative to (a) and (b), in the event that the Arbitral Award is held not
to be determinative of the valuation of the claims of the Retired Typographers
in these proceedings, an Order pursuant to, infer alia, sections 11 and 17 of the
Companies’ Creditors Arrangement Act, R.S.C., c. C-36, as amended (the
“CCAA"), referring all questions of liability and quantum in respect of the
Retired Typographers’ claims to the Québec Superior Court and the arbitration
proceedings already underway in Québec to be heard in conjunction with the
ongoing litigation by six other typographers (the “Assumed Typographers”,
together with the Retired Typographers, the “Typographers”) whose claims
against The Gazette were assumed by Postmedia pursuant to an Order of this
Court made on January 5, 2011; provided, however, that the referred
proceedings shall not result in a judgment or enforceable claim against
Postmedia but shall only form the quantification of the Retired Typographers’

claims as filed in these proceedings; and

such further and other relief as this Honourable Court may deem just.
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THE GROUNDS FOR THE MOTION ARE:

(a) On January 8, 2010, this Court granted an Initial Order under the CCAA
providing the Applicants and Canwest Limited Partnership/Canwest Société en

Commandite protection from their creditors;

(b) The Typographers and The Gazette have been involved in litigation in Québec
over the Typographers’ claims against The Gazette for approximately 17 years.
The litigation is among the same parties, or their privies, involving the same
questions and issues and has resulted in the Arbitral Award that is final and

binding upon the parties at law;

(c) On January 21, 2009, Arbitrator Sylvestre determined that the Typographers’
claims are valued at and limited to salary and benefits that they would have
earned for the period of May 1999 to January 21, 2000, subject to a set off of
an amount in respect of overpayments of salary and benefits paid to the
Typographers by The Gazette during the period February 5, 1998 to October
30, 1998;

(d) Although the Arbitral Award is a final award, the Typographers have brought a
proceeding before the Québec Superior Court to seek to set aside the Arbitral
Award. Under Québec law, the proceedings involve a challenge to the
jurisdiction of the Arbitrator and are akin to an application to set aside an
arbitration award in Ontario. The Typographers’ application was stayed by

these ongoing CCAA proceedings;

(e) Arbitrator Sylvestre remains seized of the issue of The Gazette’s counterclaim
for overpayment of salary and benefits to the Typographers for the period
between February 5, 1998 and October 30, 1998;

® On January 5, 2011, this Court ruled that the claims of the Retired
Typographers against The Gazette were to be determined in accordance with

the Amended Claims Procedure Order;
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() In the same decision, this Court also ruled that the claims of the Assumed
Typographers against The Gazette did not fall within the terms of the
Applicants’ Plan of Compromise or Arrangement or the Amended Claims
Procedure Order and, as such, these claims would continue against Postmedia

before the Québec courts and arbitrators;

(h) The Retired Typographers are bound by the findings in the Arbitral Award
under the doctrines of res judicata or issue estoppel. Alternatively, it would
amount to an abuse of process for the Retired Typographers to re-litigate the
same issues as have already been determined against them in binding

proceedings in Québec;

(1) Should this Honourable Court determine that the Retired Typographers are not
bound by the Arbitral Award, then there are two proceedings with identical
facts and issues outstanding. To maximize efficiency, avoid a multiplicity of
proceedings, and avoid the risk of inconsistent judgments, it is just and
convenient for the quantification of the claims of the Retired Typographers to
be referred to the Québec Superior Court and the Québec arbitration

proceedings.
) The Québec proceedings are governed by Québec law;

(k) The Québec Superior Court and Arbitrator Sylvestre are well advanced in
understanding the complicated facts and procedural background of these

claims;

€] The question of whether the Arbitral Award ought to be quashed — to the
extent that it is a relevant consideration - is uniquely one for the Québec

Superior Court;

(m)  To allow separate claims to proceed on the same issues and facts risks creating
complicated issues of estoppel as a result of one action making a determination
on issues in the other and thereby risks prejudicing the parties in each

proceeding;
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(n) It is an appropriate exercise of this Honourable Court’s jurisdiction for
complex claims to be referred to the Court of another province for
quantification within a CCAA or a bankruptcy proceeding where the balance

of convenience favours doing so;
(0) Sections 11 and 17 of the CCAA; and

(p) Such further and other grounds as counsel may advise and this Honourable

Court may permit.

THE FOLLOWING DOCUMENTARY EVIDENCE will be used at the hearing of

the motion:

(a) the affidavit of Eileen Flood sworn April 14, 2011 and the exhibits attached

thereto; and

(b) such further and other materials as counsel may advise and this Honourable

Court may permit.

April 15,2011 Goodmans LLP
Barristers & Solicitors
Bay Adelaide Centre
333 Bay Street, Suite 3400
Toronto, Canada M5H 257

Fred Myers LSUC#: 26301 A
Caroline Descours LSUC#58251 A
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Court File No. CV-10-8533-00CL

ONTARIO
SUPERIOR COURT OF JUSTICE
COMMERCIAL LIST

IN THE MATTER OF THE COMPANIES' CREDITORS
ARRANGEMENT ACT, R.S.C. 1985, c¢. C-36, AS AMENDED

AND IN THE MATTER OF A PLAN OF COMPROMISE
OR ARRANGEMENT OF CANWEST PUBLISHING INC./

PUBLICATIONS CANWEST INC., CANWEST BOOKS INC.

AND CANWEST (CANADA) INC.
Applicants

AFFIDAVIT OF EILEEN FLOOD
(sworn April 14, 2011)

I, Eileen Flood of the City of Montreal, in the Province of Québec, MAKE OATH AND SAY:

My Position

1. I am the Assistant Manager, Human Resources, at The Gazette, a Montreal

English-language newspaper.
2. The Gazette is now owned by Postmedia Network Inc. (“Postmedia”).

3. I have been employed by The Gazette since January, 1989, through its periods of
prior ownership by the Southam/Hollinger group and more recently by Canwest Publishing

Inc./Publications Canwest Inc. (“Canwest”).

4. In my role as Assistant Manager, Human Resources, and in my preceding
positions, I have become familiar with the extensive litigation between the Typographers (as

defined below) and The Gazette that commenced in 1996 and that has continued until the stay
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issued in these proceedings (the “CCAA Proceedings”). Through a review of the various
arbitration and court decisions, my presence at certain of the hearings and through working
closely with Jean-Pierre Tremblay, former VP Human Resources, who passed away in July,
2010, I have knowledge of the matters regarding the litigation deposed to in this Affidavit.
Where I indicate below that I have been provided information by somebody else, I believe such

information to be true.
Postmedia and the Purchase Transaction

5. Canwest Publishing Inc., Canwest Limited Partnership, and certain related entities
filed for protection in the CCAA Proceedings and obtained an Initial Order on J anuary 8, 2010.
Postmedia Network Canada Corp. (formerly known as 7535538 Canada Inc.) and CW
Acquisition Limited Partnership entered into an asset purchase agreement, dated as of May 10,
2010, with the LP Entities. The asset purchase agreement was assigned by CW Acquisition
Limited Partnership to Postmedia pursuant to an assignment and amending agreement, dated as
of June 10, 2010 (the asset purchase agreement, as assigned and amended, being the “Asset

Purchase Agreement”).

The Gazette Typographers and the Tripartite Agreements

6. As at 1982, The Gazette employed approximately two hundred typographers in
what was known as the ‘composing room’. Historically, typographers performed the function of

composing the type for the printing of the newspaper. By the early 1980°s, however, these
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typography functions, a labour-intensive task, were becoming obsolete as computerized

technology was replacing these functions.

7. In 1982, The Gazette, the typographers’ union (Le Syndicat Québecois de
I’Imprimerie et des Communications, Section Locale 145) (the “Union”), and each of the two
hundred typographers employed in The Gazette composing room at the time entered into
agreements (the “1982 Tripartite Agreements”™) that guaranteed that the typographers would
not lose their employment due to technological changes until they reached the age of 65. A

sample copy of the 1982 Tripartite Agreements is attached as Exhibit “A”.

8. In 1987, The Gazette, the Union and the then remaining 132 typographers entered
into further tripartite agreements (the “1987 Tripartite Agreements” and, collectively with the
1982 Tripartite Agreements, the “Tripartite Agreements”). A sample copy of the 1987

Tripartite Agreements is attached as Exhibit “B”,

9. The Tripartite Agreements, which are governed by Québec law, provide that they

come into effect only when a collective agreement between The Gazefte and the Union is not in

force.

10. By August, 1994, only 11 typographers remained employed by The Gazette (the
“Typographers”).

11. Five of the Typographers, namely JP Martin, Marc Tremblay, Leslie Stockwell,

Robert Davies and Horrace Holloway (the “Retired Typographers™), had retired as at the date

of closing of the Asset Purchase Agreement (the “Closing Date”), while the remaining six of the
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Typographers, namely Umed Gobhil, Pierre Rebetez, René Brazeau, Michael Thomson, Rita
Blondin and Eriberto DiPaolo (the “Assumed Typographers™), continued to be employed at
The Gazette as at the Closing Date.

Litigation History

12. The Typographers and The Gazette have been involved in a long history of
litigation in Québec over the Tripartite Agreements, with multiple proceedings before Québec

arbitrators, the Québec Superior Court and the Québec Court of Appeal.

13. The dispute between the Typographers and The Gazette commenced in June 1996
following the breakdown of negotiations for a new collective agreement and continued for
approximately 14 years until the litigation proceedings were stayed by the CCAA Proceedings.
Over this lengthy period, forty six decisions have been rendered by various levels of Québec
courts and tribunals and most of the issues existing between the Typographers and The Gazette
have been resolved. The following is just a brief summary of some of the key determinations
but does not begin to give the full flavour of the procedural and factual complexities that have

arisen and required resolution over the past 14-plus years.

14, The dispute arose from The Gazette’s refusal to exchange last final best offers
(“LFBOs”) after the Union’s April 30, 1996 demand (the “Union’s Demand”) pursuant to the

1987 Tripartite Agreements,

15. The Gazette declared a lock-out of the Typographers on June 3, 1996. The

Typographers and the Union filed a notice of dispute on June 4, 1996 (the “1996 Claim™)

ted
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challenging the right of The Gazette to declare a lockout and requested orders requiring The
Gazette to exchange LFBOs with the Union pursuant to the 1987 Tripartite Agreements and pay

the Typographers their regular salary and benefits for the duration of the lockout.

16. The 1996 Claim was submiited to arbitration before arbitrator André Sylvestre
(“Arbitrator Sylvestre”) who held six days of hearings between December 5, 1996 and

July 9, 1997. On February 5, 1998, Arbitrator Sylvestre ordered, inter alia, The Gazette to
exchange LFBOs with the Typographers and to pay the Typographers their salary and benefits

for the duration of the lockout.

17. The Gazette filed an application in the Superior Court of Québec challenging the
February 5, 1998 decision. In the meantime, The Gazette complied with Arbitrator Sylvestre’s
order to pay the Typographers their salary and benefits during the lockout as an interim measure
while The Gazette’s application was pending. The Gazette continued to pay the Typographers
their salary and benefits until October 30, 1998, when the Québec Superior Court granted The
Gazerte’s application and quashed the portion of Arbitrator Sylvestre’s award which had

accepted the 1996 Claim (the “1998 Superior Court Decision™).

18. The Typographers and the Union appealed the 1998 Superior Court Decision to
the Québec Court of Appeal, and on December 15, 1999, the Québec Court of Appeal allowed
the appeal in part, ordering The Gazette to proceed with the exchange of LFBOs within the
following 30 days (the “1999 CA Decision”). However, the Québec Court of Appeal quashed the
portion of Arbitrator Sylvestre’s February 5, 1998 award that ordered The Gazette to pay the

Typographers their salary and benefits during the lockout. The Court of Appeal remitted to

11
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Arbitrator Sylvestre the issue of whether the Typographers were entitled to damages as a result
of any undue prolongation of the lockout caused by the failure of The Gazette to exchange

LFBOs after the Union’s Demand. A copy of the 1999 CA Decision is attached hereto as Exhibit

C‘C”‘

19. The Gazette, the Union and the Typographers exchanged LFBOs on
January 21, 2000.

20. On September 28, 2000, Arbitrator Sylvestire released a ruling (with detailed

reasons following on October 11, 2000) in which he made several findings including that the
Typographers were limited to claiming damages for loss of salary and benefits during the lockout
and that the maximum time period for the claim was from June 4, 1996 to January 21, 2000, the
date upon which The Gazette made its LFBO (the “2000 Findings™). A copy of the 2000
Findings is attached hereto as Exhibit “D”. The 2000 Findings were upheld by the Québec Court

of Appeal in its August 6, 2003 decision, a copy of which is attached hereto as Exhibit “E”.

21. On February 1, 2001, The Gazette launched a civil action against the
Typographers to recover the salary and benefits paid pursuant to the February 5, 1998 order of
Arbitrator Sylvestre for the nine months until the order was quashed on October 30, 1998. On
August 14, 2001, the Québec Superior Court dismissed this action and ordered that the issue of
the quantum of the overpayment of salary and benefits for which The Gazette was entitled to
reimbursement was to be included in the matters referred to Arbitrator Sylvestre to be dealt with
in conjunction with the 1996 Claim. A copy of the August 14, 2001 decision of the Québec

Superior Court is attached hereto as Exhibit “F”.
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22, The Québec Court of Appeal, in a decision dated March 17, 2008 (the “2008 CA
Decision™), directed Arbitrator Sylvestre to assess the Typographers” damages by finding, as a
factual matter, when the collective agreement would have been finalized and the lockout would
have ended had the LFBOs exchange process proceeded pursuant to the 1987 Tripartite
Agreements following the Union’s Demand. A copy of the 2008 CA Decision is attached hereto

as Exhibit “G”.

23. On January 21, 2009, Arbitrator Sylvestre, in answering the question referred to
him by the Québec Court of Appeal, held that if the LFBOs exchange process had begun as
required after the Union’s Demand, the new collective agreement would have been finalized and
the lockout would have ended in May 1999. Therefore, the Typographers would have been
entitled to be back at work and to receive salary and benefits for the nine month period from
May, 1999 to January 21, 2000, A certified translation of Arbitrator Sylvestre’s January 21,

2009 award (the “2009 Award”) is attached hereto as Exhibit “H”.

24. In issuing the 2009 Award and finding that The Gazette’s liabilities to the
Typographers were quantified as their loss of salary and benefits for the nine-month period
between May 1999 and January 21, 2000, Arbitrator Sylvestre finally determined the issue of the
quantum of the The Gazette’s liabilities to the Typographers under the legal test established by
the Québec Court of Appeal (before considering the entitlement of The Gazette to set off salary

and benefit overpayments made during the lockout referred to above).

25. In April 2009, the Union brought a proceeding before the Québec Superior Court

to set aside the 2009 Award. I am advised by Dominique Monet, Québec counsel for The
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Gazette, that this proceeding is referred to as a motion in annulment and is similar to a motion to
set aside an arbitration award pursuant to section 46 of Ontario’s Arbitration Act, 1992. A
hearing was scheduled before the Québec Superior Court for June 7, 8 and 9, 2010, but was

stayed by the CCAA Proceedings.

26. Arbitrator Sylvestre has resolved the issue of The Gazette’s liabilities to all of the
Typographers. He remains seized of the issue of The Gazette’s counterclaim for the
reimbursement of the salary and benefits paid to the Typographers for the period of February 3,
1998 to October 30, 1998 and the quantification of any net amount that might remain owing to

the Typographers or to The Gazeite, after the setoff is applied.

Postmedia and the Typographers’ Claims

27. On December 10, 2010, two separate motions were brought before this
Honourable Court by the Typographers, each claiming that Postmedia had assumed the
Typographers’ claims against The Gazette pursuant to the Asset Purchase Agreement. One of the
motions was brought by Eriberto Di Paolo and Rita Blondin together, and the second motion was

brought by the Union representing the other nine Typographers.

28. In her decision dated January 5, 2011, the Honourable Justice Pepall found that
the claims of the six Assumed Typographers, who remained employed as at the closing of the
sale of assets to Postmedia were not compromised by Canwest’s Plan of Arrangement or
Compromise (the “Plan™), but rather, had been assumed by Postmedia. The Assumed

Typographers include Ms Blondin and Mr. DiPaolo. In addition, Justice Pepall held that the

14
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claims of the five Retired Typographers, who had retired prior to the closing of the sale to
Postmedia, had not been assumed by Postmedia pursuant to the Asset Purchase Agreement;
consequently, they remain liabilities to be compromised under the Plan in accordance with the
Amended Claims Procedure Order granted in these proceedings, dated May 17, 2010. A copy of

Justice Pepall’s January 5, 2011 decision is attached hercto as Exhibit “T”.

29. Justice Pepall’s decision was not appealed by any of the parties and the appeal

period has expired.

30. The assessment of the Retired Typographers’ claims, including any setoff of the
Retired Typographers’ liabilities to The Gazette for overpayment of salary and benefits, is now
within the jurisdiction of this Honourable Court. Arbitrator Sylvestre’s 2009 Award determined
the quantum of the damages due to all of the Typographers subject to the issue of setoff. In
addition, Arbitrator Sylvestre remains seized of the assessment of the claims of the applicable set

off.

31. The 14 years of litigation between The Gazette and the Typographers in Québec
have ultimately resulted in a final determination of the issue of The Gazette’s liabilities to the
Typographers. The Union had claimed damages of approximately $163,000 per employee
representing losses alleged over the full three-and-one-half year period from June 4, 1996 to
January 21, 2000. Ms Blondin and Mr. DiPaolo claimed damages of over $6 million each. The
Court of Appeal and Arbitrator Sylvestre have already ruled against the Typographers on these
claims and limited their damages to loss of salary and benefits only for the nine months from

May, 2009 to January 21, 2000. A re-litigation of these issues in the CCAA proceedings will
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create additional expense to the parties, and will further delay the resolution of the dispute

between them.

32. The Tripartite Agreements are governed by Québec law. The parties reside in
Québec and Québec counsel have spent years immersed in the facts and legal issues. All of the

relevant documents are in Québec.

33. I am not aware of any prejudice to the Retired Typographers if their claims are
quantified in the proceedings that they themselves originally brought to do so. Any shares of
Postmedia to which the Retired Typographers may be entitled under the Plan can be held in

escrow for them,
SWORN before me at the City of M

Montreal, in the Province of Québec,
on April 14, 2011.

A Commissioner fglr'_ taking affidavits Eileen Flood
/ﬁ: :-‘“I- ’Kz‘qq}
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This is Exhibit “A” referred to in the
affidavit of Eileen Flood
sworn before me, this 14th

day of April, 2011.
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M-2  (suite)

TR

ch e b perarey
THE GAZETTE, a division of Southam Inc,, a Jegally
nvorgoratéd company, having it head office and jty
priaclpsl place of business a1 250 St-Anloine St West,
Montreal, Quebec, therelnalter called the Company);

ND: R
LE SYNDICAT QUEBECQIS DE L'IMPRIMERIE ET
DES COMMUNICATIONS, SECTION LOCALE 145,
an association of employees organized in the Province
of Quebec and duly aceredited by the Minister of La-
bour snd Manpower o represent the employees here-
under mentloned, snd having its principal place of
bushiess for the Province of Québec at 627 Falllon
SlchI)Enst. Montrenl, Québec (hereinalter calied The
nion);

AND:
Alme Alarie et al, employees of the employer, number-
Ing 200, whose names appear in the appendix 1o the
present document (herelnalter called ths employecs).

AGREEMENT entered 1010 this oo d8Y

of NOVY_138 , 1983

between The Gazette, a divislon of Southam Inc,, and
Le Syndlcat Québiécels de I'lmprlmerie st des Commu-
nlcations, section locnale 145, scting on behalfof the
200 employees whose names sppear on Appendix | at-
tached herelo, herelunafter.calied the employees.

I, «— COVERAGE, ~- This agrement covers the
200 ernployees of the Compasing Room wha ave namead
In the sttached Appendix I The named employees are
covered by this Agreement only i they vomaln mem.
bers In good standing of the Unlon,

The present agreement will come Into eflect only at
the time when the collective ngreement betwees the
employer snd the Unlon as mentloned below, similarly
In the cuse of fture colfective agreements, shall end,
disappear, become without valug or, for any other rens
son bacome null and vold or inapplicable,

. — TERM OF AGHEEMENT, — This agree~
ment shali ramaln In ¢lfect until the employment of st
the persons named In the attdched Appendix | has
cessed, Nejther party shall raise any matter dealt
with In this Agreement In {uture negotistions for any
new collective agreement,

I, e JOB GUARANTEE. ~ In veturn for the.
right to eontinue fo move ahead with technological
changes, the Company undertakes (0 guavantee and
gusrantees to protect the employeey numed in the af-

tached Appendin i from the loss of regular full-time -

employment in the Comnposing Room due to {echnologs
fcal changes, The (ull-thne employment provided by
thhs guarantee shall be at full pay at not less than the
prevatiing Ualon rate of pay av agreed (o In the collee-
tive vgreements which wilf be negutlated between Lhe
Rartes lrom time to thme, >

Technological change Is delined as 3 change
brought about by the introduction of any new egquip-
mentor new processes which function as » substjtuie
for, or evolutlon of the work presently perfermed or
vnder the Jurisdictlon of the Unlon In the deparl-
ment. .

IV, -~ LOSS OF COVERAGE..~ This.agreement
will cense to apply to an employes for only one or other
of the following reasons;

1. Desth of the employee, .

2. Voluntary reslgnation by a regolar full-tlme eine

loyee, :

3. Termination of employment at (he dste stipulais
ed in Appendlx | for each employes.

4. Final permanent dlacharge from the Company.
Permanent discharge can only occur for major
offence and only then, if the discharge iy grieved,
and Is upheld In arbitratlon, This s the ytandard
1o be vred In lhterpreting permanent discharge
snd csn be varied solely by mutually sgreed to
amendinents to the collective sgreement,

V., — EMFLOYER'S EXISTENCE. ~— This agree-

. ment.will be applicable for. its texmy, lrrespective of

the owner(s) of The' Gazette(even i the name 1z later
chnnged}, Therefore, It will.be binding on purchasers,

successars, or assigns_ of the Company, Slml]axl_y,'lt”

wil} be binding even V¥ The Gozetie newspaper pers
manently ceases publication but the production faciii-
ties continue in such sctivitles ax commerclal pringe
Ing. It will no longer be bindlag if the Company

permanently censey to exist. But In the event publica.’

tioh or operation of the production facilitles Is begun
sghin, the jull terms and conditions of thiy wgreament
will be relnstated, :

This agreement shall be binding on the vuccescors
of Le Syndicat Québécols de Vimprimerie et des Comn-
munlcations, section Jocale 145 as provided by Que-
bee Law,

VI, = JOB TRANSFERS, — If an employee is
transfesred (o unother department, he will continue to
be covered by this agreement. Such 8 transfor shall
have the mutual agreement of the parties, the employ-
ee and, if required by the applleable collective agree.
ment, any other unlon Involved.

In the cass of o transfer, the employee will be sube
Ject to (he provisions ol the applicable collective
agrecment Il any (other than referred to lu Puragroph
11— Job Guarantee of thls Agreement), Including
permanent dlscharge, Iy the case of retirement or pere
manent discharge, coverage by this agreement will
cease,

If an employee, worklug oulslde the department ar

a yesult of a transfer, {5 latd off In another jurlsdiction
by operatlon of senlority or other provisions, thaf ems
ployee shall be transferred back to his or her original
deprriment with priorlty oclginally held 41 Qme of
transfer, as a vegular {ullstime employee of the Come
pany,
This employee may be transferred to a further
Jurlsdiction within the Company, i mutually sgreed
between the partles, the employee and, If required by
the applicable collective agreement, any other union
Involved, :

Vil — GRIEVANCE PROCEDURE ~— In the
evenl of » divpute a5 to the lnterpretatlon, applicstlon,
or breact Of thls agreemont, the grievance procedure

to be followed shall be that Jaid out In the collective

agreement between the Company and the ‘Unlon,
whlc‘f; Is In effect at the time that the grievence {s Inie
fiated, .
" In the cnse where the Unlon ceases 16 exist, or i the
Union is no longer the accredited bargaining agent,
an employee who ls named In Appendix | may have re-
course to the procedure for the resolution of griev-
ances pruv!detrby the Labour Code,

The parties to this agreement {niend apd consent
that the prevent agreement be in the Enghivh lan-
gusge. .

IN WITNESS WiifﬂEOF. the pariles have slgned this

5 APR 1983 .

day of

18

LE SYNDICAT QUEBECOIS DE L'IMPRIMERIE ET
DES COMMUNICATIONS, section locale 145

S "
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"1, the underelgued, being one of the employees covered
by the agreement between The Gagette and Le Syndis
cat Québécols de I'"fmprimerie et des Communicas
tions, sretion locale 145, doted November 12, 1982,
declare | have vead and understood the sald agrees
ment and, In particular, that my employment will ter

minaie at the date shown hereunder, | agree to be'

bound by the terms and conditfons of this agreement
agqually with the other parties 1o this agrecment, the
whole as withessed by my slgnaturs placed belows

APPENDIX “i"
Nums Date of
terminatlon
of employment

I

Signature of Date

Slgnature of
witnecy

employee

ALARIE, Almé 30-09-91
ALARIE, Fernand 31.08-93
ALARIE, Jean-Charles 28.02-83
AUBRY, Roland 31.10-92
 BANTON, Peter 280217
BATSFORD, Kenneth 28-02.89
BEAUCHAMP, André 30.04-09
BENNETT, Douylas- 31-06.97
BENTON, Williom 310505
BERNARD, Ligyd $0-09-89
BIENVENUE, Fernand 31:01.99 '
BILLINGTON, Keitl; 31.05.09
et e
LE, Willlam 1.07. .
BOWEN, Leonard 31403.90 ‘ “‘{’S
EY, 09,86 . 43¢ FRLL
ﬁgﬁés.}’.&fef“e, ‘ §?J\og gg R.3. W«wn\’ - ol R, 83
BRETON, Jean-Paul 40.09-96 <
BROWN, Renn 30-09.89
BROWN-URE, Willlam 28-02.90
BRUCE, John 28-02.89
BUCHANAN, Stanley 30-11.05
BURNETT, Margarat 33-01.87
CAVE, Brian 31-10-09
CRCCHINI, Ray 31+10-94
CHARRON, Francois 30-04-10
CHEVRETTE, Roger 31-05.89
CHRISTOFFER, Harry 31.07.03
CLARKE, Winston 31+12-02
. CLEMENTS, Robert 30-11.07
CONSTANDIS, Kyrlacos 31-12-90
CORBEIL, André 31-07-92
CORRBEIL, Guy 30-09-05
CORRIVEAU, Claude 81.01.00°
COTE, Gaétan 31.08-11
COQULOMUE, Arvihuy 313282
COUSINEAU, Jean-Plerre 31-05.90
COWAN, Douglas 30-06-96
CRAWFORD, Donnld 300407
CROWLEY, John . 80.04-04
DAIGNEAULT, Robert 30-06-08
DAVIES, Robert 81.08.07
DAWSON, John 80-06.89
DELEON, Marian 31-08-11
DESJARDINS, Yvon 31-10-19
DESORMEAUX, Marcel 30-08.01
D1 PAOLOD, Erlberto Ji.12.10
DUBEY, Jacques 3¢.11.1)
DUMONT, Nicole 31-07-25
DUPQIS, Yvan 28-02:48
DURANLEAU, Jean * 31-03.15
DUROSEAU, Fritzner 31.08-10
DUTEMPLE, Norman 31.07.95
EHRENSPERGER, David 28-02.98
FAILLE, Paul 30-09.84
FARKAS, Zsltan 30-09-86
FORGET, Roger 380-11-90
FQUCAULT, Guy 30-06.00
FOUCAULT, Roger 31.03.96
ERANCIS, Cyril 31403.93
FREITAG, Harry 31-07-84 .
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Name

»

DIX "7
Date' of
termination
of employment

Signature of
employze

Slgnuture of
witness

Date

NAETS, Frangots
NAYMAN, Moryis
NIVEN, Alexandsr
OSTIGUY, Marcel
OVERALL, Charles
PARENT, Ernest
PARENT, Oller
PAYNE, Hobert
PELLEGRINI, Anacleto
PERREAULT, Rolland
PERRIN, Roger
PLOUFFE, André
POIRIER, Gary
POIRIER, Jean-Yves
POIRIER, Michelle
POIRIER, Normand
POWERS, Herbert
QUESNEL, Rhéal
QUINN, Gerald
RAMAT, Aurelio
RASMUS, Helmut
REBETEZ, Plerre
RITCHIE, James
ROSS, Robert
ROSS, Roméo
ROUND, George
ROUSSEAU, Maurice
ROY, Paul
RUSSELL, Car{
SAAD, Antolne
SAMUEL, Bylan
SANTINL, James
SHAND, David
" SHIRLOW, Warren
SINEL, Robert
SMEALL, Brian

STE-MARIE, Guy
STENHOUSE, David
STEWART, Alan
STIEBEL, Joha
STIEBEL, Robert
STOCKWELL, Leshie
STOUTE, Joseph
STREET, Clayton
STREET, John
STRIKE, Donald
SUTAK, John
SZEPLABI, John
SZITAS], Edward
TESSIER, Maurice
THOMAS, Frederick
THOMSON, Michae)
TIMMONS, Patrick
TODD, James
TREMBLAY, Mare
VEITCH, Gary
VICKERS, Douglax
WARD, Donaid
WHEELER, Norman
WHELAN, Thomas
WILDING, Peter
WILSON, Donald
WILTSHIRE, Bruce

31.10.95
30.04.82
31.12.92
31.08-01
31.01.86
31.10-84
31-08.96
30.11.98
30.04-12
81,1293
80-04.01
28-02-94
31.07-08
30-11-0%
31.01-00
31.12.83
31.08.91
28.02.91
31.01.89
30-09.91
31.05.82
31.05.17
31-12.85
31.05.02
30-11.06
81.05.95
30-09.87
31.12.-94
31-03-67
30-04.93
31-05.06
31-08.-86
31.03.97
31.08-16
29-02.88
31.05.17
31-03.18
31.08-91
31.07.02
31.03.07
30-09.20
30-04-84
30-09.13
30.06.83
31.12.07
31.03.91
31-12-01
31.12-02
90-11.05
31.05.93
31.08.13
3101-04
31.10.93
81,0791
31-08.13
31.07.05
30-06.09
31.07.08
31.03.13
30-11.15
31405.00
30-09.85
30-03.95
31.12.18
31-10.03
30-04.93

20
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This is Exhibit “B” referred to in the
affidavit of Eileen Flood
sworn before me, this 14th

day of April, 2011.

SO S o

A Commissioner forf

raking Affidavi”.
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AGREEMENT

BETWEEN
THE GAZETTE, a division of Southam Inc,, & legally Incor.
porated company, having its head office and lts principal place
of business af 250 St, Antolne St, West, Montreal, Quebec
(heretnafier called the Company);
AN

LE SYNDICAT QUERECOIS DE LIMPRIMERIE ET DES

COMMUNICATIONS, LOCAL, 145, an associatlon of employ-
ees organized In the Province of Quebec and duly aceredited
by the Minister of Labour and Manpower (o represent the
employees hereunder mentioned, and having its principal place
of business for the Province of Quebec at 627 Faillon 51, East,
Montreal, Quebec (hereinafter called the Unionk
' o

Almé Alarle et 3l, employees of the Company, whose names
sppear in the appendix to the present document (hereinafter
called the employecs),

b= INTENT — A, The undersigned partics ngree that
Section ¢ (Jurlsdiction) In the collective agreement between
the Company and Unlow signed on March 5th, 1987 and for
the period May 1, 1987 1o Aprll 30, 1990 contains substan.
tal dntended modifications and changes from Section 4 Duris-
diction) In the preceding collective agreement (1984.87) be.
tween the sume parties and more specifically by such modifi-
catlons and changes intend as follows:-

a) deletion of Section 4'{Jurlsdicilon) contalned in the

1984-87 collective syrecment und all other reforences
10 “Jurisdiction™ in such collective agreement;

L) Jurlsd is fimlied to existing Composing Room work
performed within the cunfines of the existing Com-
posing Room;
the Company may transfer any work, equipment and/or
process, In whole or In part, out of the Composing Room
and/or out of the jurisdiction of the Composing Room
bargaining unit without violating the provisions of Sec.
R ton ¢ (Jurisdiction) snd therefore shall be frew from

Jurisdictional clatms;

d) only members of the Composing Room bargalning unit
shall perform traditional bargsining unlt work as de-
scribed In the 1984-87 collective agreement within the
confines of the Composing Room, However, It is under-
stood that work performed by foremen and assistant.
foremen, work presently performed by editorial
einiployees i the Composing Room and any other nonv
bargalning unit work Ihcluding, but not limiled to, jani-
torlal services, bullding mainienance, and 5o forth, Is
excluded from such Judsdiction, -

B, For so long as the above agreements and understandings
s well as the provislons of the present agreement generally
shall be in full force and effuct, the Company agrees (o main.
taln, n¢ fully deseribed n Article V of the present ngreement,
the standard of living of Composing Room employees who are
parties to the present agreement and who meet the condlilons
of Article Jl, COVERAGE, of the present agreement,

I, ~ COVERAGE « Thls ngreemenl covers all Com-
poslng Room employees (and Mallroom transfers) as of March
$th, 1987 who sign the agreement and also slgned the pre-
vious sgreement (Job security « Technologlcal changes) ond
whose names sppear In the sttached Appendix “I™. The named
employees are covered by this agreement only If they remsin
members In good standing of the Union, The agreement will
apply to ransferred umployees only when such employees are
working In the Cowmposing Room,

The present agreement will come into effect only at the tmg
when the collective agreement between the Employér and the
Union as mentioned below, simiarly Inthe case of future col-
fective sgr ty, shall end, disappesr, b Athout value
or, for any other reason become null and void or inapplicable,

¢

~

'

¥, ~ YERM OF AGHEEMENT — This agreement
shall remain In effect untl] the employment of all the persons
covesed by this sgreement has ceased {n accardance with Ard.
cle VI hereol, Subjeat to Articles V and X hereod, neither party
chall ralse sny matier. dealt with In this agreement In future
negotiations for any new collective agreement,

iV, —~ JOB GUARANTEE — All tams and conditigns
of “Job security snd redundancy™ {Section 25 und Letters of
Understanding, res Notlce of redundancy and ¢ Redundancies)
of the 1587-1990 collective ngr t shail be maintained
unless mutually agreed by the Company and lty employees’
representatives,

V, — CQST OF LIVING FORMULA: —~ As stated
above, Composing Room employees who signed the prosent
agreement shell have thelr hourly wages adjusted annually
In accordance with the-lollowlng formula:

DEFINITIONS:
Consumer Price Index (C.P.1}
(Re: Statistics-Canada, 1981; 100, Montreal ayea)
a: C.P.1L atthe end of the peried (March 31st of every year)
bt C.P.L at the beglnning of the first period of relerence (April
1, 1986}

¢ Prevalling hourly rate of pay for the duration ol the pres~
ent sgreement: $25.00/hr {or $26.67 for night, split or
lobstey shifts) .

Formula: (a-b) X c = Coust of ving adjustment )
b

Cost of living adjustment + $25.00/hr (or $26.67 for night,
split or Jobster shifis) = Hourly rate {or the perlod,

Such wage adjustments shall be made once a year, the
hourly rate lor the period belng effective from July st of each
year,

Should the C.P,], base yesr {1981:100) be changed, it is
agreed thal tha formuia shall be adjusted- accordingly by
mutual agreement,

Tt is olso agreed that should Statistics-Canada discontinue
C.P.0. figures required for the formula, an alternative and
equivalent lormula shall bg adopted by muual agreement of
the partles,

V1, ~ £L,098 OF COVERAGE »~ This agreement will
cease Lo upply to an employee for anly one or other of the fol
lowing reasonsi
© 1. Desth of the employee.

‘2, Voluntary resignation by avegulsy full-time employee.

3. The date stipulated In Appendix “H® for aach employee
regardless of his/her employment status after such date,
Final permanent discharge from the Company. Permay
nent discharge can only occur for malor offence and only
then if the dischorge ls grieved, and Is upheld in arbl.
tratiun, This Is the standard to be used In interpreting
permanent discharye and can be varled solely by
mutually agrecd to amendments fo the colleciive
agreement,

VIl ~ EMPLOYER'S EXISTENCE — This agree-
mens will be applicable for ity 1erms, Irespective of the owner(s)
of the Gazette {even if the name Is Iater changed), Therelorg,
1t will be binding on purchasers, successors, or asslgns of the
Company. Similarly, it will be blnding even if The Gaxerte
newspaper permanently ceases publication but the production
{seilities conflave in such activities as cormmercial printing,
it will no longer be binding I the Company permaneatly ceases
(o exis{. But in the event publication or operation of the pro-
duction facilities Is begus vgain, the full tenms and conditions
of this agreement will by yeinstated.

This agreensent shall be binding on the successors of Le
Syndicat Quebecols de lmprimerle et des Communicationy,
Local 148 as provided by Quebec Law.

4
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VIIL, — JOB TRANSFERS ~- In the case of & transfer
fo another department, which shall be on a voluntary basis,
the employee will be subject to the provisions of the collec-
tve agreement in thot department, if any, or 1o any other pro-
visiony agreed upon by the parties,

However, If an employee working outside the department
¥ & result of a transfer Is lald off In another Jurisdiction by
operation of senlority of other provision, thut employee shall

be translerred back to the Composing Room with priority orde

ginally held at e of transfer as » vegular full-time employee
of the Company, and shall once agaln be covered by the pro.
vistons of the present agreement.

IX, — GRIEVANCE PROCEDURY ~ In the event of
& disagreeinent with respect fo the Interpretation, application
and/or alleged viotution of this agregment, the matier shall
be deemed (o be a grievance and shall be submitted and dis-
posed of tn accordance with the grievance and arbityation pro-

+ cedures.in the collective agreement between the Company and

the Unlon, which Is In effect ut the time that the grievance
Is initisted, Tha partics agree that the declslon of the arbitra.
tor shall be final and binding.

“Inthe case where'the Unlon ceases 1o exist, or if the Union
Is no fonger the-sccredited bargaining agent, an emplayee who
Is nemed in Appendlx “Ii™ may huve recouise to the proce.
dure for the resolution of arlevances provided by the Quebec
Labour Code. :

Ko~ AMENDMENTS — The parties acknowledge that
all of the provisions of the present agreement are essentisl
terms and cohditions- necessary to thg validity of the
agresment. .

Therefore, should any clause of the present ngreement in
whole or In part, be declared (nvalid, inoperative or fnappls
cuble by any tribunal of competent jurisdiction or by leglsta.
Hon, the Company and the Union agree o meet forthwith for
the purpose vf concluding an amended agreement binding upon
all partfes, It 1s agreed in principle that the essentlal elements
of the agreement shall be maintalped through amended for-
mulas, by providing equivalent provisions or through any other
agrecment the partles may reach In thelr negotistions,

H, within ninety {90} days following such s decision from
a tribunal or by legislation as referred to above, the pariies
are unable to conclude such an amended agreement, the par-
tles agree that the provislons of the present agreement and
the collectlve agreement shall apply untit ong or the other of
the parties exerclses lts right to strike or lock-out as provided
by Section 107 of the Quebec Labour Code or untll a declsion
is rendered by an arbitrafor as provided by the next section
of the present agreement,

Xl, — RENEWAL OF COLLECTIVE AGREE-
MENTS AND SETTLEMENT OF DISPUTES ~ Withia
ulwty (90) days before the terminaton of the collective agree.
ment, the Employer and the Union may Initlate negotistlons
for 8 new contract, The lerms snd conditons of the agrecment
shall remain in effect untll an agreement Is reached, a decl
#lan Is rendered by an arbitrator, o untlf one or the other of
the partles exercises Its right to strike or lock-out,

L&till not be agreemen
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1, the undersigned, being one of the employees covered by this
sgreemeni between The Gaxette and Le Syndicat Québécols
fimprimeric et des Communlcations, Local 145 dated ) .
ﬁgzuiﬂ__ 1987, declare | have read and understood the
sald agreement and, in particular, that it shall terminate at . '
the date shown hereunder or as vtherwise stated In the sald

agreement. | agree 1o be bound by the terms and canditions .

ol this agreeraent equally with the vther parties to this agree-
went, the whole as witnessed by my sigaature below:

v,

APPENDIX “ii"
. Name of employee Expiry Employee’s Witness"
. date signsture signature Date
ALARIE, Alme 30-09-91
ALARIE, Fernand 31.08-93
AUBRY, Roland 31.10-92
BANTON, Peter 28-02-17
BATSFORD, Kenneth 29-02-89
BEAUCHAMP, André 30-04-09
BENNETT, Douglas 31-05-97
BENTON, William 331405-05
BERNARD, Lloyd’ 30-09-89
BEINVENUE, Fernand 31:01-99 .
BILLINGTON, Kelih 81-05-09 ) / /
BLO , Rita 30-04-138 - /
BRAZEAU, Joseph 510715 (3. N - Bhcep oo oL {fv%// Qe g7
BRETON, Jean-Paul 30-05-96 7 w {
BROWN, Renn 30-09-89
BROWN-URE, Willtam® 28-02-90
BUCHANAN, ‘Stanley 30-11-08
CAVE, Brian 31-10:09
CHARRON, Frangois 30-04-10
CHEVRETTE, Roger 31.05-89
CHRISTOFFER, Harry 31-07-03
CLARKE, Windton 31-12-02
CORBEIL, André 330792
‘CORBEIL, Guy 30:09-08
CORRIVEAU, Claude 31-01.00
COULOMBE, Arthur 31-12-92
CQUSINEAU, Jern-Plerre J105-90
CRAWFORD, Donald 30-04-07
CROWLEY, John 30-04-04
DAVIES, Robert 31-08-07
DELEON, Marian | 31-08-11
DESJARDINS, Yvon 31-10-19
D1 PAQLO, Eriberto 31-12-10
DUMONT, Nicole 310725
DURANLEAU), Jean 31-03-15
DUROSEAU, Fritzner ' 31-08-10
DUTEMPLE, Norman 31.07-95
FORGET, Roger 30-11-90
FOUCAULT, Guy 30-06-00
FOUCAULT, Roger 31-08-96
FRANCIS, Cyril 31-03-93
GAGNON, Glifes 28-02-01
GALARDO, Alfreda 31-03-98
GANDEY, William 30-06-15
GARNEAU, Fernand 30.11.97
GAUTHIER, dacques 31-12-97
GENDRON, Rodrigue 31-12-03
GEQFFROY, Claude 31-10-03
GINGRAS, Charles 30-11.92
GODBEER, Charsles 31-03-16
GOHIL, Umed 31-10-10
GOODHAND, Gerald 30-06-08
GRIFFITH, Calvin 30:04-05
GRONDIN, MarieAndrée 31.10-25
GUILFOYLE, John 30-11-92
GUILLEMETTE, Jean-Paul 31-08-91
HALL, Liewellyn 31-08-01
HALLAS, Kenneth 31-07-89
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MY
HOGUE, Ernest
HOLFORD, Henry
HOLLOWAY, Horace
HOWELL, Arthuy
ILLESCAS, Willlam
JENNER, Willlam
JOWLE, David
KAROVITCH, Morris
KELLY, {an .
KENT, Laurence
KERWIN, Kenneth
JHKERWIN, Timothy
LACAS, Gilles:
LANGLOIS, Jules
LARSEN, Edwin
LATOUR, Claude
LAURENDEAU, Yvon
LAVERY, Ronald
LAWSON, Peter
LEBLANC, Gilles
LEDUC, Marcel
LEE, Jack
MacKAY, Neil
MANFIELD, Harold
MARTIN, Jean-Plerre
MAUCOTEL, Michel
McCREADY, Robert
McHENRY, Robert
McNAMARA, Arthur
MILOT, Richard
MONGRAIN, JaanGuy
MYERSON, Arnold
NAETS, Prangols
NIVEN, Alexander
OSTIGUY, Marcel
- PELLEGRINI, Anuaclete
PERRAULT, Rolland
PERRIN, Rogar
PLOUFFE, André
POIRIER, Jean-Yves
POIRIER, Michelle
POWERS, Herbert
- QUESNEL, Rhéal
RAMAT, Aurelio
REBETEZ, Plerre
ROSS, Robert
ROUND, Georye
ROQY, Paul
RUSSELL, Carl
GAAD, Antoine
SAMUEL, Brian
SHAND, David
SHIRLOW, Warren
SMEALL, Brian
ENELGROQVE, Bruce
ST-DENIS, Plerre
STE-MARIE, Guy
STENHOUSE, Divid
STIEBEL, John
STIEBEL, Robest
STOCKWELL, LesHe
STREET, John
STRIKE, Donald
SUTAK, John
SZITASI, Edmund
THOMAS: Frederick
THOMSON, Michael
TODD, James
TREMBLAY, Marc
VEITCH, Gary
WARD, Donald
WHELAN, Thomnas
WILDING, Peter
WILTSHIRE, Brucs

30-04-91
31-07-93
30-09-03
31-07-06
31-03-92
30-09-11
31-01-15
31-10-00
80-04-07,

31-05-04

30-09:03
31-03-99
31.08-00
31-08-91
30-09-10
30-06-92
311006
J30-31-02
31-12-99
31.05-90
31-12-06
310192
80-09-07
31.07-06
28-02.10
30-06-98
29-02-04
3%-05-89
28-02+99
31-01-15
30-06-00
31:05-92
31-10-95
31.32-92
31-08-01
30-04-12
31-12-93

. 30:04-01

28-02-94
30-11-01
31.01-00
31-08.91
28-02-91
30-09-91
31-05-17
310502
31-05-95
31-12-94
31-08-97
30-04-93
31-0506
31-03-97
31-08-16
33-05.17
31-08-91
31-07-02
31+03-07
30-09.20
30-09-13
30-06-89
$1-12-07
31-12-02
30-09-13
31-05-93
31-01-04
31-07-9%
31-08-13
30-06-09
31-07-08
3140813
31-05.00
30-03-95
31.12-18
30-04-93
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This is Exhibit “C” referred to in the
affidavit of Eileen Flood
sworn before me, this 14th

day of April, 2011.
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COURT OF APPEAL'

PROVINCE OF QUEBEC
MONTREAL REGISTRY

NO, 580-09-007384-98%
(500-05-039701-980)

December 15, 1999
PRESENT: THE HONOURABLE ROUSSEAU-ROULE

CHAMBERLAND
FORGET 1A

COMMUNICATIONS, ENERGY AND PAFERWORKERS UNION OF CANADA,
LOCAL 145 »
L4

APPELLANT - (impleaded party)
and

RITA BLONDIN,
ERIBERTO DI FAOLO,
UMED GOHIL,
HORACE S0LLOWAY,
PIERRE REBETEZ,
MICHAEL THOMSON,
JOSEPH BRAZEAU,
ROBERT DAVIES,
JEAN-PIERRE MARTIN,
LESLIE STOCKWELL,
MARC TREMBLAY,

APPELLANTS - (impleaded panties)
Ve

THE GAZETTE, A DIVISION OF SOUTHAM INC,,

RESPONDENT - (petitioner)

and .
MTRE. ANDRE SYLVESTRE,
IMPLEADED PARTY - (respondent)

£

i)

sua
(0-023427-997
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THE COURT: - Ruling on the appeal by appellants from a judgment of the
Superior Court, District of Montréal, handed down on October 30, 1998 by the
Honourable Justice Danjelle Grenier, who sliowed the respondent’s motion for judicial
review, declared that the arbitrator had exceeded his jurisdistion in allowing the
grievance of June 4, 1996 and quashed the arbitral award that had allowed the grievance;

Having examined the file, heard the evidence and deliberated;

For the reasons expressed in the written opinion of Rougseau-Houle J.A., with

which Chamberland and Forget JLA, concur;

ALLOWS the sppeal in part;

ORDERS the respondent to submit to the process of exchanging best final offers

within 30 days following this decision;

QUASHES the two orders by the arbitrator on the payment and reimbursement of

the saluries and benefits lost because of the lock-out;

RETURNS the file to the arbitrator, who will determine, if necessary, the
damages that could be granted the 11 appellants following the employer's failure 1o

vespect article X1 of the 1987 agreement;

[__VALIDATING CODE = BBZQ2BRERC _|
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COURT OF APPEAL

PROVINCE OF QUEBEC
MONTREAL REQISTRY

NO. 500-09-007415-587
(500-05-039701-980)

December 15, 1999
PRESENT; THE HONCURABLE ROUSSEAU-HOULE

CHAMBERLAND
FORGET JJ.A,

~ RITA BLONDIN,
ERIBERTO DI PAOLO,
UMED GOHIL,
HORACE SOLLOWAY,
PIERRE REBETEZ,
MICHAEL THOMSON,
JOSEPH BRAZEAU,
ROBERT DAVIES,
JEAN-PIERRE MARTIN,
LESLIE STOCKWELL,
MARC TREMBLAY,

APPELLANTS - (impleaded partics)

and

COMNMUNICATIONS, ENERGY AND PAPERWORKERS UNJON OF CANADA,
LOCAL 14§

APFELLANT - (impleaded party)
Ve '
THE GAZETTE, A DIVISION OF SOUTHAM INC,,
RESPONDENT - (pelitioner)
and
MTRE. ANDRE SYLVESTRE,
IMPLEADED PARTY - (respoudent)

) {__VALIDATING CODE = BEZQIBRERO ]
500

00-025427-997

258

29




500-09-007384-985 3=

500-09-007415-987

THE WHOLE with costs in both courts,

(s) Thérése Rousseau-Houle J.A.
{s) Jaoques Chamberland J.A.

(s) André Forget 1A,

Mitre. Robert Coté (Trudean, Provengal et assoclés)
Attorney for the appellants

Mtre. Pierre Greniér (Melangon, Marceau et associés)
Attorney for the appeliant

Mtre, Ronald McRobis (Martineau, Walker)
Altorney for the respondent

Date of hearing: November 9, 1999
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THE WHOLE with costs in both courts,

(s) Thérése Rousscau-Houle J.A.
{s) Jacques Chamberfand J.A,

(s) André Forget J.A.

Mire. Pieyre Grenler (Melangon, Marceau et associés)
Attorney for the appellant

Mitre. Robert C8té (Trudeau, Provengal et associés)
Attorney for the appellants

Mtre, Ronald McRobis (Martinenu, Wasker)
Attarney for the respondent

Date af hearing: November 9, 1999
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THE COURT: - Ruling on the appeal by appellants from a judgment of the
Superior Court, District of Montréal, handed down on Qctober 30, 1998 by the
Honourable Justice Danielle Grenier, who allowed the respondent’s motion for judicial
review, declared that the arbitrator had exceeded his jurisdiction in allowing the
grievance of June 4, 1996 and quashed the arbitral award that had allowed the grievance;

Having examined the file, heard the evidence and deliberated;

" For the reasons expressed in the written opinion of Rousseau-Houle J.A., with

which Chamberland and Forget JJ.A. concur;

ALLOWS the appea! in part;

ORDERS the respondent to submit to the process of exchanging best fina) offers

within 30 days following this decision;

QUASHES the two orders by the arbitrator on the paymant and reimbursement of

the salaries and benefits lost because of the Jock-out;

RETURNS the file to the arbitrator, who will determine, if necossary, the
damages that could be granted the 11 appellants following the employer's failure to

respect article X! of the 1987 agreement;

{__VALIDATING CODE = BBZOZBRERO )
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THE WHOLE with costs in both courts.

(s) Théréss Rousseau-Houle JA.
(s) Jacques Chamberland J.A,

(s) André Forget J.A,

Mtre. Pierre Grenier (Melangon, Murceau st assooids)
Attorney for the sppellant

Mitre, Robert Cété (Trudeau, Provengal et aggocids)
Attorney for the appellants

Mitre, Ronald McRobie (Martineau, Walker)
Attorney for the respondent

Date oF hearing: November 9, 1599
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COURT OF APPEAL

PROVINCE OF QUEBEC
MONTREAL REGISTRY

NO, 500-09-007384-U83
(500-05-039701-980)

PRESENT: THE HONOURABLE ROUSSEAU-HOULE
CHAMBERLAND

FORGET JI.A,

COMMUNICATIONS, ENERGY AND PAPERWORKERS UNION OF CANADA,
LOCAL 145

APPELLANT - (impleaded party)

-
and

RITA BLONDIN,
ERIBERTO DX PAOLO,
UMED GOHIL,
HORACE SOLLOWAY,
PIERRE REBETEZ,
MICHAEL THOMSON,
JOSEPH BRAZEAU,
ROBERT DAVIES,
JEAN-PIERRE MARTIN,
LESLIE STOCKWELL,
MARC TREMBLAY,

APPELLANTS - (tmpleaded parties)
A\
THE GAZETTE, A DIVISION OF SOUTHAM INC,,
. RESPONDENT - (petitioner)
and
M1RE. ANDRE SYLVES FE,
lMPLEADiED PARTY - (respondent)
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No. 500-09-007415-587
(500-05-039701-980)

RITA BLONDIN,
ERISERTO DIPAOLO,
UMED GOHIL,
HORACE HOLLQWAY,
PIERRE REBETEZ,

* MICHAEL THOMSON,
JOSEPH BRAZEAYU,
ROBERT DAVIES,
JEAN-PIERRE MARTIN,
LESLIE STOCKWELL,
MARC TREMBLAY,

APPELLANTS - (impleaded pastics)

and N
|

COMMUNICATIONS, ENERGY AND PAPERWORKERS UNION OF CANADA,
LOCAL 145, CEP :

APPELLANT « (Impleaded party)
Y. ;
THE GAZETTE, A DIVISION OF SOUTHAM INC,, !
RESPONDENT - (petitionsr) ‘

and
MTRE, ANDRE SYLVESTRE,
IMPLEADED PARTY
OPIN R - !

The Gazetre declared a lock-out on June 3, 1996, It is still on-going today,

b
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Do the Communications, Energy and Paperworkers Union of Canada, Local 145,
(the union) and the 11 typographers still employed by The Gazette on June 3, 1996 have
the right to demand that the employer accept the compulsory adjudication procedure for
the renewal of the collective agreement provided for in the 1987 tripartite agreement?
Are the 11 employss appellants entitled to the salaries and other benefits they have lost

since the lock-out?

The union and the 11 typographers won their case before the adjudicator, The

decision was quashed by the judpe of the Superior Court,

The facts

Untl] 1982, the union and the employer wera bound by collective agreements that
gave the union exelusive jurisdiction over the work done by the employees, In 1982, in
return for the right to introducs major technological thanges that were necessary in order
to remain competitive, the employer negotiated a tripartite agreement with the upign and
the ZMographers in the composing room guaranteeing job security and a salary for
the typographers until the age of 65,

The main points of this agreement are as follows:

‘The agreement shall only come into effect once the agreement on job security
provided for In the collcetlve pgrecment or n subsequent collective agreementy
terminatey, is cancelled, lapses or hecomes inapplicable (art. 1),

The agreement shall remaln In effect until all the employees who sfgned It have
censed their employment, ultimately untlt 2017, and no party shall ralse the
subjects of the present agreement during future negotiations for the renewal of a
collective agreement (art, 10),

In return for the right to go akead with technalogical chinges, the employer
agrees to guarantec and guarantees to protect the empluyees named In Appendis |
against the lost of regular full-time employmeat In the composing room, The full-

[L_VALIDATING CODE = BBZO2ZBRERO )
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time employment gusranieed shall be employment with full selary, st least at the
rate provided for i dny collsetive agreement negotiated by the partles from time

to time (art. ).

The agreement shall only,cease o apply 10 80 employes by reason of death
voluntary resiguation, end of employment st the age of §5 or dismlisal (ari. IV).

The agreement shall bind any buyer, successor or assignee of the employer (art.

¢

An extployee transferred to another department shall yemaln subject to the ' :
agreement (a5t VI, {
|

I case of r dispute over the luterpretation, application or vielatlow of this
sgreement, the grievance procedure provided for jo the collective agreement in
effect at the thme the gricyance Is filed shall apply (art, V), |

Shoudd the union cease 0 cxist or cease to act 4y the certified bargalning agent, an
employet mamed in Appendix ] yhull have recourse to the gﬁevaucc proccdure

provideéd for lis the Labour Code,

When this agresment was signed, the parties provided as follows for its

Incorporation into the collective agreement ag Appendix C:

{Tyonslation] |
The pnrtlea agree to reproduce below the evidenco of an sgreement concluded

between them on November 1Z, 1982, This agrezment forms part of the present
collective agreément without that fact affecting its clvil cffeety oulside the collective
agreement. Therelore, the partles declove that it Is thelr lutentlon that the yald
agreement remain fu ful) force subject (o the terms and conditions contained in it,
notwithstandlog the explration of the collective agreoment,

I 1987, the employer, the union and the 132 employess still working for The
Gazette in the composing room relterated the matn polnts of the 1982 agreemem, adding
a salary indexing formula to compensate for the union’s giving up the union protection

clauses. Articles X and XTI were also added:

#
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[Translation)

X. AMENDMENTS

The partics acknowledge that ull the provisions of the prvient agreement vansthiule
terms and conditiony that are essential to the validity of the agreement.

Consequently, if & provision of this agreement, Ju wholo or ja part, were to be
deciured vold, inoperative or nappiieable by any competent tribunal or by law, the
Conmprany snd the Unlon zgree to meef immediately in order (o conclude an amended
agreement that would be binding on 81l parties, It s agreed in principle that the
essential elementy-of the ugreement will be malntained by meanys-of amending
formulas, equivalent provislons or any other agreement concluded by the partics in

their nogotiations,

It, within ninety (90) days following such a declilon by a teibonal vr by lav us
referred to above the partles arewnable to reach yuch an amended agreement, the
parties agree that the provistons of the preseat agresment-aud the collective
agrecment shall remsin In offect bntll one or the other of the partley exercises ity right
15 strike ov to a lack-out as provided for In sectlon 307 of the Québee Ladour Cods or
unti} an sward ix rentlered by an arhifrator a¢ provided for in the followlng section of

this agreement,

XL RENEWAL OF COLLECTIVE AGREEMENTS AND DISPUTE
SETTLEMENT

Within nincty (90) days preceding the explration-of the collective agreement, the
Employer and the Union can begln-negotintions for a new collective agreement, The
terms and conditions of the agrecment shall remalu in-effect votil an agreement Iy
reached, an award is rendered by an arbitrator or one of the-partics exercises ity right

to strike or ta & lock-out,

To the two weels preceding the acquisition of the right to strike or to a lock-out,
jncluding the acquisition of such r elgh¢ by the application of avticle X of the present
sgrocment, one or the other of the purtics-can regquire that “bost finat offers” be
exchanged, fa which-case both parties must present thelr offers simultancously, in
writlug, within the next forty-clght (48) hours or within anather perlod of thne the
partles agree to. The “best fina) offers” shall contain onty those clanses or parts of
cinuses on which the pavtier have not yet agreed. IF they still il to agree, beforo the
right to strike or to a lock-out Is acquired, one or both parties ¢an submit the
disugreement to an arbitrator chosen In the manner provided for by the grevance
procedoce in the eellective agreement, Isuch a request in submitted, the srblirator,
nlter glving both partles the opportunity to make thelr representations on the werits
-of thelr respectlve propovals, shall select ane set of best final offers in Ity entirety and
refeet the other la Hy entivety, The arbiteator’s decision shall be final and bindiog og
both partles and thall become an Integral part of the collective agresment,

L__VALIDATING CODE = BBZQ2BRERO )
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Article X provided for a compulsory amendment formula should the agreement be
declared void, inoperative or inapplicable by & tribunal or by law. At the time, the Ladouwr
Code had not beex‘x amended to allow a collective agreement to last longer than three
years, The text of this article and the new article XI on the renewal of the collective
agreements end dispute seitlement is also found in article 2(b) of the collective

agreement;

[Translation]
Article 2(b) Within the nincty (90) days preceding the explration of the present
Collective Agreement, the Employer and the Unlon can begin negotiations for & new

collective agreement that will come fnto effoct o May 1, 1996,

In the two (2} weeks preceding the ncquisition of the right to strike or to a lock-out,
fncluding thesacquisifion of such & right by the applcation of srtfele X of the
agreement found It Apgendix C-of the present collective agreenent; the pariies can
apree to exchange “best final offers” and shall do so, if applicable, simulfancously, in
writing, within the next forty-cight (48) hours or withls auother period of thne the
partles dgree to, The “best final offers™ shull contaln only those clauses or parts of
clauses ot which the partles have not yet agreods I thoy stiil 1all $o agroe, befove the
right 10 strike or to a lock-out is. acquired, flia purties can submit the dlsngreement to
un arbitrator choseén in the munner provided for by the grievance procedurein the
collective agreement, If such a request In submitted, the arbitrater, after giviog both
partles the.opportunity to.make thelr representntions on the merdts of thelr respective
proposals, shall select ouc set of hest ftaal offers In Ky eativety wnd reject the other in
1ts eathrety, The nrbitentor’s deciston shuil be ol and binding on both particex sud
shail become an integral part of the collective agreement,

The terms and conditions of the present Colleetlve Agreement shull remain in effect
until one of the parties exercises its right to strike or to & lock-out o3 described Ju the

paragraph above.
These articles were designed to ensure the continuity of the commitments made by the
employer and to provide a compulsory arbitration mechanism for renewing the collective

agreement,

As they had done in 1982, each of the employees signed this agreement, which
wis incorporated into the collective agreement as Appendix C, in the same terms as in
1982, the 1982 agreement becoming Appendix B, The 1982 and 1987 agreements
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reproduced in the collective agreements provide essentially for; (1) an employment and &
salary guarantee, (2) an agreement not to renegotiate the guaranteed protection and (3) &

compulsory process for renewing the collective agreement.

From 1987 to 1992, the composing room staff decreased constantly through
attrition and the transfer of employees into other services. In 1992 and 1993, employer
representatives informed each employee individually of the need to reorganize the
composing room and told the union that the employer planned to renegotiate article 2(b)

of the collective agreement, which made arbitration obligatory,

Since the employer and the union were unable to agree on the terms of 4 new
collective agreement when the old one expired, on April 30, 1993, they resorted to the
best final offers mechanism provided for in article 2(b) of the collective agreement and

article XJ of the 1987 agreement appended to it,

Arbitrator Leboeuf, to whom the best final offers were submitted for arbitration,

had to examine them and accept one set in its entirety and reject the other, also in its

entirety.

Meanwhile, the employer decreed a lock-out on May 17, 1993, The acbitrator first
hud to deal with a grievance between the same parties, in which the union claimed that
the employer could not exercise its right to a lock-out as long as the collective agreement
had not been renegotiated or decided by arbitral award, On Navember 18, 1993, arbltrator
Leboeuf dismissed this grievance, He concluded that [translation] “the fact that the
parties had agreed that cither one could impose on the other the exceptional arbitration
process provided for in article 2(b) meant no more than that and certainly did not include
a renunciation, explicit or otherwise, of the right to striks or # lock-out, This right

continues to exlist, even within the process in question”,
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On August 18, 1994, arbitrator Lebosuf rendered his award and retained the
employer's best final offers because he believed that they were in the best interests of
The Gazette, which was experiencing financia! difficulties and was paralyzed by the
attitude of the union, which refused to authorize employee transfers to other departments,
These best final offers included an important change to article 2(b) of the collective
agreement and article XI of the 1987 tripartite sgreement. The process of exchanging best

final offers, which had been compulsory, became optional. A change was slso made to
the 1982 agreement, reproduced in Appendix B, The employer could now transfer its
employees into other departments or positions as the firm required, without obtaining

guthorization from the unfon beforehand.

These two changes gave rise to appendices B-1 and C-1, which were inserted, in
keeping with the arbitral award, into the 1993-1996 collective agreement, Appendix C-)
is the one that makes the process of exchanging best offers optional. The introductory

text states that;

[Transltion]

The parties agree to amend as specified below the torms and conditions of Appendix
C, which 1y an apreement originally concluded between the partles on March 5, 1987,

The present agreement, as well as the pres'ent amendment, shall be decmed to be the

only legal text, replacing any agreement(s) previously concluded on these polnts,
Appendix C-1 is thus at the heart of the dispute, since, when the collective agréement
expired, on April 30, 1996, the employer refused to exchange bes! final offers,

The new appendices B-1 and C-1 were not signed by the employees who were
parties to the agreements of 1982 and 1987, but only by the union and the employer. The
partieular circumstances of the signing are worth describing. When the employer ended
the lock-out, on August 24, 1994, there were only 62 employees left in the composing
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room, At that date, the employer sent each one of them a letter informing them that their
presence at work would not be required until further notice, On September 14, the '
emnployer made an end-of-employment offer including severance pay. This offer was
conditional on acceptance by at least 45 typographers and on the union’s agreeing to
refrain from any recourse or claim against The Gazette. Around October 1, 51

typographers had accepted the offer and on October 3, the union and the employer signed

the following agreement:

[Translation]

By these presents, the Unlon waives all ciaimy of any kiwd whatscever sgainst the
Company originating In or resulting from the lock-out of its members by the
Company an May 17, 1993, Including future clakms or existing clalms that have not

yot heen prexented,
On Qctober 14, the unjon and the employer signed the collactive agreement
including the former 1982 and 1987 agreements reproduced in appendices B and C and

the new appendices B-1 and C-1,

The 11 typographers who refused the employer's offer wera not called back to
work. The employer did not offer them a position but began paying them a salary again
on August 24, 1994, On February 8, 1995, the union filed a grievance demanding that
they be called back to work. On April 25, 1996, arbitrator Foisy ordered the employer to
re-open the composing room and recall the 11 typographers no later than April 30,

On April 30, 1996, the union and each of the 11 employees invited the employer
to submit its best offers with & view to renewing the collective agreement that expired
that day. On May 3, 1996, the employer refused the invitation, stating that the process

was now optional,
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On May 9, the union and the employer agreed to postpone until May 29, 1996 the
implementation of arbitrator Foisy's award and to postpone until June 3 the date on
which they acquired the right to strike or to a lock-out, A few propogals concerming
working conditions were exchanged but declsred unacceptable by the two parties. On
June 3, 1996, the employer declared a lock-out, The {1 typographers who had not been
given thelr jobs back since May 17, 1993 lost them all over again.

On Qctober 4, 1996, the employer suggested that talks be resumed in the prcs'c nce
of a conclliator but there way no follow-up, The lock-out was therefore still in offect in

the fall of 1995,

Two grievances were filed on behalf of the union and each of the 11 employees,
the first on May B, 1996, when the 19931996 collective agreement wag still in effect, It
contested the employer's refusal to submit itg best final offers in response 1o those the
union made on April 30, 1996, The arbitrator was asked to declare that article 2(b) and
appendices B-] and C-1 of the collective agreement reached after Mtre. Leboeuf's
arbitral award were void and without effect agalnst the union and the complainants, and
that only eppendices B and C were applicable, Arbitrator Sylvestrs dismissed this
grievance because he could not, as arbitrator, review or invalidz;te the award made on
August 18, 1994 by arbitrator Leboeuf, which stood in lisu of a collective agreement.
Arbitrator Leboenf had accepted the employer’s best final offers, which took from the
typographers the rights conferred on them in the agreements signed in 1982 and 1987, No
motion for a review of the award had been filed with the Superior Court, which alone had .

the jurisdiction to cancel it

The second grievance was filed on June 4, 1996, the day after the Jock-out, It read

as follows:
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|Translation]
Local 143 of the Communications, Encrgy and Paperworkers Unlon of Canada (CEP
Locat 145) and cach of the 13 signatorics mentioned below are contesting the decision
of The Gazeite (a division of Southam Inc,) to!
«  vefuse or amit 1o consent to the process of exchanging “best Haal orte'n", 14
required by a notice from the union and the 11 compluinauts ou April 30, 1996;
decree a lock-out as of June 3, 1996 with, as a result, an {nteryuption of earnings
for the 11 complalnanty and the suspension of sther benelits provided for under
the collective Iabour agreement and the tripartite sgreementys of November 12,
1982 and March 5, 1987;
- refuse to malataln (he condltions in fovee before the lock-out way declared, that [
{5, the pald presence at work of the compluinanty, despite the provisions of article !
27 of the collective agreement and despite the guarantee 1o malntain the standard !
of living provided for u the tripartite agreement eoncluded on ar around March §
5, 1987, |
L
The present prievance is filed under the collective Inbour agreeruent and each of the
tripartite agreements signed o or about November 12, 1982 and March 5, 1987. |
We ask the arbitrator to declare and order the following: '
1- To urder the employer 1o submit to $he process of exchongling best final offers E’ l
and to send i “Intest finad offers” to tho union and the 11 complainants ;
without delay; .
2- To declure the tripartite agreements rexched on or about November 12, 1982
and March 5, 1987 In fu)i force, ond tv oblige the employer 10 respect them;
3- To order the employer to continuce to pay cach complalnant the salary and
other benefits resulting from the colleciive lubour agreement and the l
tripartitc agreements of Noversber 1982 and March 198°%; |
4- Ta order the yeimbursement of any salary or other benclit lost following or
as a result of the lock-out, with Interest;
5- To make any other order necessary 0 pregerve the partles’ vights;
and, in the foterim:
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To order the craployer to matntain, until the final decision Is rendered, the

6o
conditipns that existed prior to the lock-out;

7- To make any other order necessary to safeguurd the parties’ rights.

Arbitrator Sylvestre allowed this grievance on February 5, 1998,

The arbitral award

The arbitrator eccepted the proposaly made by the union and the 11 employees
according to which the two agreements signed in 1982 and 1987 had survived the
expiration of the collective agreement in 1996 and the declaration of » lock-out, The

essential elements of his decision are found at pages 110 and 113 of the award:

Tt {5 clear that when they signed the 1982 and 1987 agreementy and appended them to
the collective agreements concluded at the time, the parties intended them to continue
until 2017 The cmploger and the union could not have expressed move cleavly their
fntention to-open {he.door (o the fypographers as signatories and Interested partics
swwhen they declaved, fn November 1982, in the introduction, that the dgreement way
between “The Gazette™, the "Syndicat québécois de Mmprimerlect des
communleations, focnd 148" dud “thic employers’ employces, tognlling 200, whose
numed are listed in un uppendix to this doeument?, They stipulated, In avtiele X1, (hnt
the apreement wonld remaln in Force until al) the employecy mentioned had left their
Jobs, and that noné of the parties could rufse the subjects of the ngreement dariug
future negotlations to ronew a collective agreesent, Ono of the sabjects of the
ugreement, the guavantee given by the employer that the employess- identifled would
be protected against tho tosy of their reguiuy Fulltioe Jobs In the compuaing raem
despite the hatroduction of new technology, sppearcd In metleie 1. YTn addition, it yway
agreed atthe thme that the ngreement would come into force only once the sgreemont
appended (o the colluctive.agreements and concludad betiveon the employer and the
union had terminated, been removed, been cancelicd, or had Inpscd, Lastly, cach of
the 200 1ypographers slgned the agreement, aftesting to the fact thatthey had read
and undersitood the text.¥and especially that my Job will terminate at the date given
below (.., aud that .., ) Ingree to ire bound by the terms and condltions of thly
agreement as g party to the prosenty, the whole i wijuess whereo! T have signetl
below™, Atthe same date; ihe union and the employer apreed to reproduce the
agreement a3 an lnfegrad part of the colioctive agreement they were signing "without
that fact affecting iis civil effects sutside the collectlve agreement”. They decarcd that
It weas *“hir Intention that the sald agreement remals n full force, subjoct to the,
termy and condlitions thersin, notivithstanding the-expiration of the collective
agreement”. Given such clemr texts, it swould be to deny fhe evidence to conclude that
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the agreement involved only the two parties mentioned in the Labour Code, the
employer and the unlon. .

Five years later, In 1987, the sume three parties signed xnother agreement of
the same sort. They reaffirmed the guaranfee of job security until the ape of 65 for the
132 typographers still o the job and added. an esealator clause ns well us = clouse
creating a mechanism for renewing the colleetive agreements and settling disputes,
On this last polnt, they would exchiange best fingd offers and, should they fail to agree,
submit the matter to an arblirator of their eholee who, alter examination, would
seleet one of the two best final offers and reject the others The decision would be final
and binding nind would betome an Intogral part of the collective dgreement, The
partics also appended this agreement 1o the collective agreement with the same
introduciory remark that the fact that the agreement was appesided o the collective
agreement would not affect “its clvil effects outside the collective agreement™,

The situation In this case is very unusual, but the pariics wanted it that way
to ensure the continled existence until 2017 of the commitments made by the
employer in 1982 and 1987, They have to guard againdt all the situations that can
threaten job sceurity, includiog the termination of & collective xgreement. In the case
before vy, the collective ngreement explved on April 30, 1996 and ity effects ended the
following June 6 when a lock-out was declared. In the judgment of the undersigaed,
the {ripartite ngreementy then eame into elfect. According to artitle 1, each of the
1982 and 1987 agreementy was to come “into-forve only once the Job security
agreement proyided for in the collective agreement between the eroployer and the
above-mentloned unlon, or yubsequent collective ngrecmenty, ended ..., The
arbitrator agafa points out that, unlike the casain La Compagnie Paguet Lide,
McGavin Tonstimaster Ltd,, Hémond or CAIMAW, where the employer had reached
specifle ngreements with Individualy, these two agreemients were signed by threo
partles, inchuding the 11 complainants, Mtre. Beanlicu referred to the incongruous
nature of the vesults if the position of the ualon and the 11 complrinanis was 10 win
the day, Between whom, he asked, would the best fina offers be exchanged, and to
what end? To have a collective agreement signed by each of the 11 complainants s
well as the union and the employer? Re qualified the situstion as nonsensical, The
undersigned must admit thal the effect of these proceedings ly unusual but points out
that It [s what the purties wanted, The unlon rud the employer created acquired .
rights for the typographors, including job sccurlty until the age of 65 und a regular
salary adjusted to (he cost of living, Nothing In faw prohibity such = solutlon. In the
final analysls, the partley acted as they did in this case to protect acquired rights,
Lastly, the arbitrator accepts thiy conclusion and, xs Mr. McKay pointed out in his
letter of Apvll 17, 1992, quoting & financlal calumnlist In The Gucette, [English In the
original] “Trust by the dedrock on which good labour relatlons or any other kind of
human relations are bulit,., Once a deal Is made, you stiek to it, Otherwise, your word is

worth nothing”,
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For all these reasons, the arbitrator allowed the grievance and ordered the
employer to submit to the process of exchanging best final offers. He declared that the
employer had to respect the tripartite agreoments signed in 1982 and 1987, which were
still in force, and ordered the employer to pay each of the complainants the salary and
other benefits deriving from the agreements, including any salary or benefit Jost as 2

result of the lock-out,

The mppeltanis acknowledged that the [ast conclusion ordering that the conditions
prevailing prior to the award be maintained until the final award was handed down was
rendered {nadvertently since it had been proposed In case the arbitrator was asked to
make an interim order before his final award; which did not-happen, This conclusion

must therefore be ignored.

The Superior Court decision

The judge of the Superior Court concluded that the arbitrator had made an error in
qualifying the tripartite agreements a3 "civil contracts” that existed independently of the
collective agreement, She pointed out that the Supreme Court had affirmed on several
occasions that the collective nature of labour relations overrides, for all practical
purposes, the individual rights of the employees governed by a collective agreement, The
collectlve agreement deals with the same working conditions as the agreement, The latter,

cannot, then, be interpreted as a suppletive legal writing,

The arbitrator exceeded his jurlsdiction in concluding that independent civil
agreements existed that would produce effects after the 19931996 calleative sgreement
expired and would reinstate the optional final offers mechanism abolished by that
collective agreement. Article XT of the 1987 agreement stated in addition that the
agreement would no longer be in force once one of the parties had exercised its right to
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strike or to a Jock-out, It could not, then, come into force or produce effects afler the

lock-out,

According to the judge, the individual agreements were signed by the
typographers in case the union was decertified, As long as the union remained the
employees’ representative, the agreements eppended to the collective agreement were”
subject to the coltective bargaining process. She was of the opinlon that, even if one of
the provisions of the agreements stated the opposite, the union and the employer could
raise the subjects contemplated by the agreements. Moreover, the 1982 agresment was
the subject of negotiations in 1987 and neither the union nor the employees objected.

The introductory plause in the collective agreements stating that the agreement
was part of the collective agreement “without that fact affecting its civil effects outside
the collective agreement and that it remained in force desplite the expiration of the
collective agreement” served ouly to protect the employees against zay fisturs
decertification of the union and to avoid having to renegotiate the agreements every time
the collective agreement was renewed, Thess agreements remained jn force but only
produced civil effects if the unlon ceased to exist or ceased to be the certified bargaining

agent,

The judge added that the parties had expressly provided for the possibility of g
strike or a lock-out in articles X and X1 of the 1987 agreement, and [n article 2(b) of the
collective agreement as of 1987, They therefore wanted to set up the same system for
renewing the agreement as was used in renewing the collective agreement, Moreover, the
lock-out was an essential mechanism of the system governing labour relations, Only an
expresﬁ provision could hava limited the employer’s right to declars a lock-out,
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The arbltrator therefore committed an error of jurisdiction when he concluded that
autonomous agreements existed that would survive the collective agreement and the lock.
out, On June 4, when the grievancs was filed, thers was no longer any collective
agreement to give an arbitrator jurisdiction. Moreover, the judge was of the opinion that

" the arbitrator's conclusions were patently unreasonable.

Groundy for appeal

Essentially, it is a matter of determining the nature and scope of the tripantite
agresments of 1982 and 1987 in order to decide whether they could still produce effects
after the lock-out of June 3, 1996, Underlying this question is the issue of whether the
arbitrator had the original jurisdiction to dispose of the grisvance of June 4, 1996,

Analysis

1. Arbitrator's priginal jurisdiction

The arbitrator had to decide whether, despite the Jock-out, the 1982 and 1987
tripartite agreements could produce their effects independently of article 2(b) and
Appendix C-1 of the last collective agreement, to which, moreover, the tripartite

agreements had been appended.

Before both the adjudicator end the Superior Court, the union and the 11

employees consistently argued, as their main ground, that the declaration of a lock-out by

the employer on June 3, 1996 did not suspend the application of appendices B and C,
which reproduced the texts of the 1982 and 1987 tripartite agreements, The Jatter
remained in full lorce when the collective labour agreement expircd, and the gricvance

filed by the union and the |1 employees could be allowed an that basis,
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Subsidiarily, the union and the 11 employees argued before the arbitrator that,
even If he could not rely on texts that resembled a Jabour agresment to allow the
grievance, he could interpret and apply the tripartite agreements as civil agreements
indcp'cnden! of any collective labour agreement. Whatever the source of the right

invoked, the conclusions the arbitrator reached should be the same,

The employer never recognized the arbitrator’s jurisdiction other than &s an
adjudicator within the meaning of the Labonr Code, named In accordance with the 1993
1996 collective agresment, It formally restated the bases of the arbitrator's jurisdiction a
the hearing before him and opposed the presence of the 11 employees as parties that
could intervene personally in arbitration proceedings before an arbitrator.

-

The grievance, as stated, was submitted under the collective labour sgreement an
the tripurtite agreements made in 1982 and 1987, These agreements contained the

following grievance procedure:

[Translation}
IX - GRIEVANCE PROCEDURE

In casc of a disagreement over the Interpretation, application and/or wleged violation
of this ngreement, the matter will be deemed a grievance and settled In the manner
provided for In the grievance and arbitratlon procedures of the eollective Rgrecment

between the Company and the Unlon Iy force at the time the gricvance fs filed. The

parties acknowledge that the arbitrator's xward will be final and hinding,

Shauld the Unlan cease to exist or no longer be the certified barguining ngent, nn
employee named in Appendix it may have recourse to the grievance procedure
provided for in the Québee Labdour Code. '
{emphasls added)

Access to the grievance procedure to settle any disagreement resulting from the

provisions of the agreements seems, from the text, to require that a collectivs agreement
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be in force. Consequently, the employer argues that the arbitrator had necessarily to base
his decision on a collective agreement that was still in force and producing its effects.
However, on June 4, the collective labour relations of the parties were in what is
described as a legislative vacuum and the union could no longer-contest the situation

through a grievance because thers was no longer any grievance procedurs.

The arbitrator therefore overstepped his powers when he sat as an adjudicator, and

the intervention of the Superior Court was justified.

In her decision, the judge of the Superior Court mentions that the arbitrator “could
only hear of and dispose of grievances” and that he had never been named a consensual
arbitrator and that “since the ugi'éements did not include any arbitration clawse, it must be
concluded that the arbitrator took on a dispute that he described as civil, for which he did

not have jurigdiction”,

However, she failed to consider the following facts:

(1) The grievancs of June 4, 1996 stated that:

{Translation]

The present grievance is filed under the collective Iabour agreement sad cach of the
tripgriite sgrecments concluded o or about November 12, 1982 and Mavch §, 1987,

(2) The 1982 and 1987 tripartite agreements stipulated in the clause on grisvance

procedures that:

[Translation]
In case of & disagreement over the interpretation, application aud/or alleged violation

of this agreement, them he deemed a prieyance and setiled in th nner
rovided Yor [n the privvance and arbitration nroced "the coll agresment,

(zmphasis added)
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-

(3) Arbitrator Sylvestre was named by mutual consent to seitle the pertiey’ grievances,

The speciflc grievance procedure contained in each of the tripartite agreements of

1982 and 1987 constitutes, in my opinion, & perfect arbitration clause obliging the parties
to carty out the agreements under the system of general Jaw, The grisvance procedure
provided for in the collective agreement and to which the arbitration clause refers only

serves as a procedural framework for applying the arbitration clause.

An examination of all the provisions of the agresments clearly shows that the

parties wanted the procedurs provided for in the collective labour agreement to be used to

force the execution of the commitments mutually contracted by the three parties under
the agreements. Although the clause on this procedure refers to “the collective agreement
in force at the time of the grievance”, the clause as a whole implies that the last collective

agreement in force is being referred to since it is only once the collective agreement has

expired that the agréements come into force in keeping with the parties’ wishes, In fact, .

clause JI of the 1987 agreement expressly stipulates that:

[Translation) g —

IT- APPLICATION ~ This agreement applies to 2l the employees of the Compuesing
Room (and thase transferred to the Shipping Depariment) as at March 5, 1987 who
signed the agreement and who had signed the previous agreement (Jub security -
Technological changes) snd whose names appear fo Appendix ii atfached to these
presenty. These employees are covered by the present xgraciment anly If they remaln
members In good standing of the Union. The ugreement will apply to transferred
employees only when such employees work In the Composing Room,

The presexit agreement will come Into force only once the collective labour agreement
between the above-mentloned Employer and Union or & subrequent collective
agreement terminates, Js removed, s cancelled, or lapses or becomes inapplicable for

any other reason,
The employer was wrong, relying on the second paragraph of clause IX on
grievance procedures, to conclude that a consensual arbitrator could only be named once

the union had ceased to exlst or was rio longer the certifled bargaining agent,
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Axbitrator Sylvestre seems to have taken on this very role of consensusl arbitrator
since, in essence, the award notes that the 1982 and 1987 agreements went into effect as

autonomous civil agreements with the lock-out of June 3, 1996,

‘We must ask ourselves, however, whether the arbitrator exceeded his jurisdiction
In concluding (1) that autonomous civil agreemaents could exist alongside the collective
system provided for in the Labour Cade, (2) that these agreements survived the award by
arbitrator Leboeuf and (3) that they continued to produce effects despite the lock-out.

The employer invoked these grounds in & motion for judiclal review and the
appellants did not oppose this method of procedure. However, the Superior Court's
power of review, provided for in article 846 C.C.P., is not available againsi the award of
a purely consensual arbitrator, as our Court declded in Tuyaux Allas, une division de

Atlas Turner inc. v. Savard' and es now expressed in artiole 947 C.C.P,

-t

This artiole states that an application for cancellation is the only recourse possible
agalnst an award made under an arbitration clauss. Cancellation is obtained by motion to
the court or by apposition to a motion for homologation, The court to which the
epplication is made cannot enquire info the merits of the dispute (articles 946.2 and 947,2

1 [1985) C.A, 556, See Régle Intermumicipale de I'eau Tracy v, Construction Méridien ine. {1936)
R.J.Q. 1236 (8.€.), see Denis Ferland, “Chronfques, Lt recours en évocation est-il recevable pour
contrler la 1dgalité d'une sentence d'un arbitre consensuel?™ {1968):46 R. du B, 278-281; L.
Marquis, “La compétence arbltrale: unc place au solef) ou 4 )'ombre du pouveir judiclaive”, (1990)

21 R.DUS, 305,327,

{__VALIDATING CODE = BBZQIBRERO |

283

54




2.

500-09-007384-985
500-09-007415-587

C.C.P.). 1t can only cancel or get aside the award if it is established under article 946.4
C.C.P. that:
(1) oric of the particy was not qualified to enfer Into the arbitratlon agreement;

{2) the arblteation agreement is invalid under the law clected by the parties ov, failing
any Indication in that vegard, under the laws of Qyébec;

(3) the party agalnst whom the award Js invoked was not given proper nutice'pr the
appolniment of an &rbliraior or of fhe arbitration procecdings or was therwise

unable to present his cusey '

(4) the award deals with & dispute not contempluted by or not falling within the terms
of the arbitration agreement, or If contains declvlony on matters beyond the scope of

the sgreement; or

{5) thc mode of appointment of arbitrators or the applicable arbltration procedure
was not observed,

However, in the ¢ase of subparagraph 4 of the first paragrsph, the ealy provivien not
homologated jy-the irvegular provision deserided In that paragraph, IT it can be

dissocinied from the rest.
This point was not argued by the parties, However, gince the grounds raised in the
motion for judicial review do not differ essentially from those that could have been

invoked under article 946.4 to apply for cancellation of the arbitration award, they should

be studied.

In Navigation Sonamar c, v, Sréamshms L.} Gonthier J., then of the Superior
Court, mentioned that the restrictive provisions of the Code of Civil Frocedure in the
chapter an arbitration awards are similar to the critera set by the Supreme Court in
Blanchard v. Control Data Canada Ltd? for substantiating a decision by an
administrative tribunal protected by a privative clause on judicial review. Referring to the

2 {1987) R1.Q. 1347 (5.C)).
3 {1984] 2 S.C.K. 476.
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decision he handed down inJ, H, Dupuis Lid, v, Résidence Jean de la Lande inc.,* he
reaffirmed that it should be possible 1o invoke only those errors involiving nullity, that s,
errors on points of fact or law affecting jurisdiction, or errors on points of public order,

including rules of natural justice.’

The employer’s allegations with respect to the errors made by the arbltrator must

be examined within thess parameters.

2. Did the arbitrator err in Interpreting the nature, the scope ox the effecty of the
tripartite agreements of 1982 and 13877

The grievance was filed in order to determine whether the clauges on full-time
eraployment with full salary, as well as the compulsory collective agreement .rcnewar
process used to ensure that the guarantees of job security given in prior agreements and
collective agreements were maintained, acquired all their effect when the collective
ggreement expired on June 3, 1996, without there being any need to take into account the
arbitral award Mire, Leboeuf made in 1994, which ended the compulsory collective

agreement renewal process,

'

This renewal process was part of the 1987 tripartite agreement that was added to
the 1982 agreement guarantecing job security. The employer promised to guarantee each
typographer a full-time position with full salary until the lust typographer had reached the
age of 63, in retum for the right to introduce technological changes, In 1987, the parties
and the employees concerned added two tmportant chapters to the first agreement: salary
imndexation and the pracedure for renewing the collective agreement, The parties and the
employees signed clause X1, which stated that if they could not agree on the renewat of

B J.E. 81500 (5.C.,
5 Sca also Explottation minlére A-Pri-Or ine. v, Ressources Eiang d'Or [1988] R.D.1. 102 (S.C.);

Beaudry v, 131444 Canada ine., 1B, 901257 (8.C.); Lelsure Produels Lid v, Funwear Fashions
Ine., 1.E, 881394 (8.C.); DI Siefano v, Lenscrafters iric. {1994] R.J.Q. 1618 (S.C.).
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v

the collective agreement, thay must request an exchange of best final offers and, if no
agreement could be reached, submit the matter to en erbitratar whose decision would be
fina) and binding. In this way, they wanted to confirm the right to strike and to a lock-out
while imposing a limit on the duration of those measures in the form of obligatory

recourse to arbitration,

To ensure the permanence of the guarantees given the employees, the parties
agreed not to raise the objects of the agresments during future negotiations but to keep
them in force until the last employees concemed had reached the age of 65, Thess
agreements, in keeping with the wishes of the parties, were integrated into tha collective
agreements, including that of 19931996, along with the introductory clause stating that
the civil effects of the agreements would be preserved but would only come into effect

outside the collsctive agresments,

The state of the faw on the duration of callective agreements and the working
gonditions that they'could cover is clearly established, Qur Court, in Parent v, The
Gazette® and Jonrnal de Montréal, division du groupe Québécor inc, v, Hamelin,!
recognized the validity of tripartite agreements Incorporated into collective agreements,
whose duration extends beyond the duration of the collective agrcementlitself. The
Labour Code was actually amended in 1994 to allow collective agreements to run for

more than three years.
The survival of certain obligations and working conditions established by

collcetive agreement was also recognized. The Supreme Court, in Calmaw v. Pacear of
Canada Ltd.,” recalled that the obligation to bargain collectively in good faith could not

[1991] RL. 625 (C.A.),
[1996] R.D.J, 519 (C.A).
5.Q. 1954, ¢. 6,

[1989] 2 S.C.R, 983,

2o~ v
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be limited to cases where the collective agreement was still in force. The expiry of the
collective agreement does not affect this obligation end, a8 long as this obligation
remained, then the tripantite relationship of union, emplayer and employee brought about

by the Labour Code displaced common law concepts. o

In Bradburn v, Wentworth Arms Horel,'" the Supreme Court upheld the validity of
a clause that stated that the waorking counditions would continue to apply until a new
collective agresmient was signed. Thoe contested clause in thet case was nol sufficient,

however, to overrule the right to strike and to a lock-out recognized by Ontario’s labour

laws,

Québec’s Labour Code also makes it possible to maintain certain working
conditions after a collective agreement has expired and even during a stoike orlock-out,
In Consolidated Bathurst v, Syndicat national des pdies et paplers de Port-Alfred,' the
union asked that certain employees who belonged to the bargaining unit on strike be
returned to work and pald accordingly, Lebel J. recognized the validity of a clause in the
collective agreement thut maintained the working conditions and salary of security guards
during a legal strike. Not only did the arbitrators have the jurisdiction lo decide this point
during the post-collective agreement periad, but, in addition, the agreement was lawful,

The 1987 agreement, which, essentially, reiterates that of 1982, contains a number
of clauses that provide for the survival of the working conditions when a collective

agreement expires, To clause II, quoted above, was added;

10 Ibid La Forest J., at 1007-1008.
1 {1979] 1 5.C.R. 848,
12 [1987JR1.Q. 520 (C.A.).
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[Transtation)

are

{11, - DURATION OF AGREEMENT This agrecment will remain fn foree until alt
the employees contemplated by It have stopped working, as provided for fn Article Vi
betow, Subiject to-articles ¥ and X below, no party will ralse the ohjecis of this present
agreentent during future negotintionsta renow a-collective agreement.

IV, - JOB SECURITY All the terms and couditlans of “Job sccurity aud manypower
surplus” (article 35 nnd letters of understanding ret Notles of surplus manpower and

Surpluy manpower) of the 1987-1990. ¢collecslve agreement ave malntained-vnlvss &,
mutuat agreement Is reached between the Company and the vepresentatives of Uy

cmployees,

v

V{. - LOSS OF PROTECTION This Agreement shall cease to apply to an employee
only In ohe of the fellowing cases;

1. death of the emiployee;
2, voluntary resignation of a regular full-thie employe;
3. date stipulated fn Appendix i for each employce, regardless of the statuy of such

employce in the Company after that date; !
4, final disarissal by the company, Diymisssl ghall only be the result of a yerious

offence and, (fa gricyapce iy filed, the dismixsel must be upheld in arbitration, This
interpretation of the term finad dismiusal shall be changed only by mutual agrecpvont

to amend the collective agreement

VIL, - RIGHT TO FOLLOW This Agreement will remain in force despite any change
in awner of The Gazelte (even f the corporate name were to change). Therefove, this
Agreement shall bind any purchaser, successor or aysignee of the Company.

Moreover, the reproduction of these clauses in the coilective agreements was
preceded by an introductory text stating that the agresments were parst of the collective
agreement without that fact affecting their civil effects outside the agreement and that it
was the intention of the parties that they remain in full force, subject to the terms and

canditions therein, notwithstanding the expiry of the collective agreement,
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These various provislons create vested rights collectively that must survive the
sxpiration of the collective agreement, The arbitrator rightly pointed out, in my view, that
the present situation is different from those examined in La Compagnie Paquet Lice v,
Syndicat catholique des employés de magasins de Qudbec Ine,® McGavin Toastmaster
Lid v, Ainscough,** Hémond v, Coopérative fédérée du Québec,"’ Caimaw v. Paccar of
Canada Ltd.,'* and Maribro Inc, v. I, 'union des employéds(ées) de service, local 298,"
where the employer reached agresments with individuals. These decisions dealt with the

rejection of common law or private civil law only Insofar as it related to individual

employment contracts,'?

Tn the case at bar, the two agreements were signed by three parties, the employer,
the union and the 11 cori;plainants. As the arbitrator pointed out, the effect of these

proceedings is unusual but is nonetheless the wish of the parties. Theunion and the
employer created vested rights for the typographers, including the right to Jjob security

unti} the age of 65, a salary adjusied to the cost of living and a compulsory arbitration

mechanism. Nothing in the law precludes such a solution,

It does not seem to me that the principle of the union’s monopoly of
representation Is at issue in this case, since the three parties—smployees, union and
employer—all signed the 1two agreements. Moreover, these same agreements state that the
employees are covered only insofar as they remain union members. In Bradbnrn, cited
above, Estey J. recognized the primacy of collective agreements over individual working
conditions. He added, however, that where not barred by statute the parties of course can,

by unambiguous language, bring about results which others might consider 10 be

13 {1959] S.C.R. 206,

4 [1976) 1 S,C.R, 718

13 (1989]) 2 SCR. 962,

16 Supra note 9,

17 {1992]R.1.Q 572 (C.A)),

18 See La Forest J. in Calmaw v, Pacear of Canada Ltd,, supra note 9, 81 1006,
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improvident,'” In Dayco, the Supreme Court confirmed the decision of the arbitrator who
declared he had jurisdiction since the advantages granted under the former collective
agreerent constituted vested rights the exercise of which coud be requested after the end

of the collective agreement, La Forest J. wrote:

In the end, [ xgree with the arbitrator’s finding to the extent that retirement benefits
can (depending on the wording of the collective sgreement) vest in 8 collcctive sense
Tor the benefit of retired workers, and any reduction In those benefits weuld be
grievable at the instance of the union. Whether this vesting also createy a personal
right uctionable by Individual retirces Iy = question that need not be decided in this

appenl?®

Therefore, it is Incorrect to affirm categorically, as does the employer, that only
the collective agreement can govern the working conditions of unionized employees,
especially if the parties expressly saw to it that these working conditions would come into
effect ag independent civil agreements, should the collective agreement be cancelled,

lapse or become inapplicable.

o et

The question that arises now is whether the arbitrator erred in deciding that the
working conditions contained in the 1982 and 1987 agreements would continue in force

despite arbitrator Leboeuf’s award and the lock-out.

The arbitrator decided that, despite the express provisions of arbitrator Leboeuf's
award, which gave rlse to the 1993-1996 coilective agreement, the compulsory collective
agreement renewal process and the right to a salary adjusted to the cost of living
remained in force afier the lock-out of June 3, 1996, Arbitrator Leboeuf, as we have seen,
suppressed the ofv)igatory mechanism provided for renswing collective agreements and
reformulated as a resuit article 2(b) of the collective agreement and clause X[ of the 1987

agreement to replace the compulsory mechanism with an optional one end the usua|

19 Supra note 7, at 858,
20 {1993} 2 8.C.R. 230
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procedure for renewing any collective agrecment. The employees did not sign appendices
B-1 and C-1, which reproduced the amendments arbitrator Leboeuf brought to the 1982

and 1987 agreements,

The judge of the Superior Court concluded that the arbitrator had commiited a
patently unreasenable error by ignoring appendices B-1 and C-1, which substantially
changed the 1982 and 1987 agresments. The award by arbitrator Leboeuf did not leave
any room for interpretation with respect to the removal or repeal of clauses that were
incompatible with appendices B and C. The introductory texts of appendices B-1 and C-!

clesrly stated that:

[Translation) N
This agreement, as well as the present wimendment, will be conyidered the only legal

text replacing any preceding ngregment(y) concluded on these polints,

She accepted the employer’s argument that it was obvious that a renewal
provedure set out In a collective agreement must necessarily survive the collective
agreement’s expiration and constitute a source of vested rights, 1t was not up to the
arbitrator to change the award by arbitrator Leboeuf and reinstate the former renewal
mechanism of best final offers he had removed. In doing so, the arbitrator exceeded his

Jurisdiction and rendered a patently unressonable award.

The appellants claim that arbitrator Sylvestre's award did not contain any errors.
The texts submitted to him show that the 1982 and 1987 agresments contained in
appendices B and C reproduced in the 1993-1996 collective agreement had a clearly
stated duration: they were to apply until 2017, whereas appendices B-1 and C-1 resulting
from Leboeuf™s arbitral award were valid only for the duratjon of the collective
agreement, Arbitrator Sylvestre made a distinction between the 1993-1996 collective

agreement, which remained in effect until the exercise of the right 1o strike or to a lock-
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out,ﬁd the 1987 tripartite agreement which came into effecg{when the collective

agreement became inapplicable, for instance during a lock-out.
L e vemitngs R
oA it ATt

[e—————
-

The three parties to the agreements expressly stated that the working conditions
set out in the sgreements and reproduced in the collective agreements were to remain in
force until all the employees contemplated by the agreements had stopped work, as long
as they were still union members in good standing, The parties agreed not to raiss any of
the objects of the agreements during future negotiations, The 1982 and 1987 agreements
were reproduced in fil] in the 1993-1996 collective agresment, with their introductory
text specifying that the conditions in them remained in full force notwithstanding the

explration of the collective agreement,

E

These agreements are not Individual work contracts. They are tripartite contracts

that exist only through the will of the signatories even if their incorporation into the
collective agreement may have extended thelr effects to an employee who had not signed
them,?! These agreements deal with vested rights, collectively speaking, and cannot be
changed by the union and the employer without the consent of the employees, Otthise,
the duration of the agreements desired by all the parties would be repudiated and the

employees would then have signed a fool’s agreement.

i

|

i

i

|

In my view, the srbitrator did not commit an error in concluding that, as [
arbitrator, he had to respect the award by Leboeuf for the duration of the collective f
agreement, which is why he dismissed the grievance of May 8, 1996/but that when the | |
|

collective agreement expired, he could acknowledge the full effect of the working {
[Eonditions contained in the tripartite agreements, When they signed those agreements, ;
e 1 |
;k

1

{

i

5

{

|

i

|

{

i

i

|

21 Sca The Gazetie v, Parent, sitpra note 2,

D
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which they appended to the collective agreements, the parties intended to make job

security, the guaranteced salary, the sgreement not to renegotiate and the renewal process

for the collective agreement last until 2017, It was to ensure these guarantees and
protective measures that they created the specific mechanism found in the agreements
which were to survive all the collective agreements negotiated every three years, and that
they provided for a consensual arbitration process to settle any disagreement on the
interpretation, application or vielation of these sgreements.
/

In interpreting the texts submitted to him, the arbitrator was justified in '
concluding that the obligatory process for renc;wing the collective agreement provided for
in article XJ of the 1987 agreement had not been terminated by arbitrator Leboeuf's
award, and that the employer failed to meet its obligations when it did not respond to the

unjon’s request, on April 30, 1996, that it submit its best final offers.

However, article X1 of the 1987 ggreement recognizes the employer’s right to declare a
lock-out. The appellants did not contest this fact before the asbitrator, They requested that
this right be accompanied by the cbligatory procedure for renewiﬁg the collective
agreement provided for in article XT und that during the lock-out, the employer continue
to pay the salaries and other fringe benefits, arguing that the COLA clause guaranteed

them a certuin standerd of living, even during a lock-out.

In granting this last part of the appeliant’s request and ordering the employer (1)
to continue paying cach of the complalnants the salary and other benefits resulting from
the 1982 und 1987 tripartite agreements and (2) to reimburse any salary or other benefit

lost because of the lock-out, with interest, the arbitrator made an error that justified

judicial intervention,
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By taking it for granted that anticle X1 does not present an obstacle to continued
access to employment and a regular salary adjusted to the cost of living during a lock-ou,
the arbitrator gave the provisions of the agreement a meaning they could not reasonably

have, |

Whatever the scope of the clauses on job security, & guaranteed salary adjusted to
the-cost of living, the duration of the agreements and their non-renegotiation, they do not
change the content of article XTI of the 1987 agreement, which permits the exercise of the
right to strike and to a lock-out, The usual effect of a lock-out is to suspend the
employer's obligation to pay the employees' salaries and to permit their access to work.
Article X1 in no way deprives the employer of this right, which is enshrined in labour

v

relations.

However, this Jast article does set a limit on the exercise of the right to a fock-out,

as it provides for 1 compulsory process for renewing the collective agreement through the
arbitration of the best final offers, Tt necessarlly ensures that any labour confllet will
eventually end with the imposition by a third party of a new collective agreement, It may

JPU——

be that the Jock-out was unduly prolonged by the employer’s refusal to exchange best
final offers as the union asked it to do within the time period provided for on Apri} 30,

_ 1996, and that the employees are accordingly entitled to damages, That will be for the

arbitrator ta decide.

THEREFORE, I would ALLOW the appeal in part, ORDER the employer to
submit to the process of exchanging best final offers within the 30 days following this
decision, QUASH the two orders on payment and reimbursement of the safaries and
benellls lost because of the lack-out and RETURM the file to the arbitrator, who will
determine whether any damages should be awarded the 11 employees as a result of the

employer’s failure to respect article XI of the 1987 agreement,
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The whole WITH COSTS in both courts,

(s) Thérése Rougseau-Houle JA,

GOPIEUGONFORME

CIER. Is

Y OFRIGH
AUTHORIZED OFHCER
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affidavit of Eileen Flood

sworn before me, this 14th

day of April, 2011,

A Commissioner for[Taking Affidlavits
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CANADA
PROVINCE DE QUEBEC

MADAME RITA BLONDIN ET MESSIEURS ERIBERTO
DI PAOLO, UMED GOHIL, HORACE HOLLOWAY,
PIERRE REBETEZ, MICHAEL THOMSON, JOSEPH
BRAZEAU, ROBERT DAVIES, JEAN-PIERRE MARTIN,
LESUE STOCKWELL ET MARC TREMBLAY,

Cr-aprés nommés les Plaignants
Bl
SYNDICAT CANADIEN DES COMMUNICATIONS, DE
L'ENERGIE ET DU PAPIER, SECTION LOCALE 146,
SCEP,

Cl-aprés nommée le Syndicat,

-2

THE GAZETTE, UNE DIVISION DE SOUTHAM INC,

Ci-aprés nommé I'Employeur.

[

DEVANT:

ME ANDRE SYLVESTRE,
Asbitre unlque.

ME PIERRE GRENIER,
Procureur du Syndical

ME JAMES K, DUGGAN,
Procureur des Plaighants.

MES DOMINIQUE MONET et
RONALD J. MCROBIE,
Procureurs de 'Employeur

SENTENCE ARBITRALE

Andié Sylvestrg
Brbilre
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Le 4 juin 1996, le syndicat et chacun des 11 plaignants
ont logé cette mésentente:

* L.a Section locale 145 du Syndicat canadien des communica-
tions de Fénergie et du papler {Section locale 145 du SCEP) et
chacun des 11 signataires mentionnds cl-aprés contestent la dé-
cision de The Gazette (une division de Southam Inc.) de:

- Refuser ou omettre de consentir au progessus d'échange
des "meilieures offres finales®, tel que requis par un avis ‘
du syndicat et des 11 plaignants en date du 30 avril 1096; %

- décréter un lock-out & party du 3 juim 1996 avec comme
conséquence l'arr®l de rémunération des 11 plaignants et
{a suspension des autres bénéfices prévus a la convention |
coileciive de travail et aux ententes inpartites des 12 no- : |
vembre 1982 et 5 mars 1887, ' |

- refuser de maintenir les conditions en viguseur avant le dé-
clenchement du lock-out, & savor la présence rémunérée
au travall des plaignants, malgré les dispositions prévues
& larticle 27 de la convention collective el malgré la ga-
rantie deé maintien du standard de vie prévu dans I'entente
tripartite conclue fe ou vers {e § mars 1887,

La présente mésentente est soumise en vertu de la convention
collective de travail et de chacune des ententes tripartites intes-
venues les ou vers les 12 novembre 1982 et 5§ mars 1987

Nous demandons 'émission par latbitre des déclavations et or-
donnances suivantas:

1- Ordonner & lemployeur de se soumetlre au processus
d'échange des meilleures offres finales et de transmetire,
sans délal, ses "derniéres offres finales" au syndicat et
aux 11 plalgnants;

2- déclarer que les ententes iripariites conclues les ou vers
les 12 novembre 1982 et 5 mars 1887 sont pleinement en
vigueur et obligent 'employeur & les respecter,

3- ordonner & l'employeur de continuer & verser & chagcun
des plaignants le salare et les autres avantages découlant
de la convention collective de travall et des sntentes tri-
partites de novembre 1982 et mars 1987,

4- ordonner le remboursement de tout salaire et tout avan-
tage perdus suite ou en raison du lock-out, le lout avec !
nerdls, ;
S fendre toule autre ordonnance de nature & sauvegarder

les droits des parties;
et de fagon inténmane; ' ]
8- ordonner & f'employeur de mamteny, dici la déclsion finale

& intervenir, les condiions prévalant antérieurement a la
déclaration de lack-out;

Antie Sylvesirg
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: 7~ rendre toute aulre ordonnance de nature & sauvegarder !

les droits des parties.

Signé 4 Montréal, le quatre juin 1896, "

Ltarbitre a accueillyr ce recours en décaidant, dans uwne
sentence datée du $ février 1998:

* Pour toutes ces raisons, l'arbilre rejette la mésentente logée le
8 mai 1996 mais |l fant droit & celle déposée le 4 jun 1996

- il ordonne & femployeur de se soumettre au processus

d'échange des melfieures offres finales et de transmettre
! sans délay ses demisres offres finales au syndical et aux
11 plaignants;

- it déclare que les ententes tripartites conclues fes 12 no-
vembre 1082 et 5 mars 1987 sont pleinement en vigueur
et obligent 'employeur & les respecter,

- it ordonne & Pemployeur de continuer & verser a chacun
des plaignants le salaire et les autres avantages découlant
des ententes tripartites de noverbre 1982 et mars 1987,

- i} ordonne e remboursement de tout salare el tout avan-
tage perdus suite ou en raison du fock-out, le tout avec
intéréts;

- i ordonne & remployeur de mamntenyr, d'ici la déaision fi-
nale & intervenir, les condttions prévalant anténeurement a
: ta déclaration du Jock-out,

. et, enfin, ¥ se réserve juridicton pour trancher tout Itige
qut pourrait survenir dans Papplication de la présente *

L'employeur a attaqué cette décision et logé une requéte
en révision judiciaire devant la Cour supérieure, Le 30 octobre
1998, 1'honorable juge Danielle Grenmier a accueilli ce recours,
déclaré que l'arbitre avait excédé sa compgtence en accueillant
celbte mésentente et cassé la décision,

Les plaignants et le syndicat ont porté ce Jjugement en
appel Le 15 décembre 1899, la Cour d'appel, sous la plume de
1'honorable juge Rousseau~Houle et avec le concours des honorables
juges Forget et Chamberland, a accueilly le pourvoy:

Antis Sylvesite
artio
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" Pour tous ces motifs, je propose donc d'accueillir fe pourvol en ;
partie, d'ordonner & Femployeur de se soumettre au procassus

d'échange des meilleures offres finales, dans les 30 jours du pré-

sent arédt, de casser les deux ordonnances relatives au palement

et au remboursement du salaire et avantages perdus en rason -
du lock-out ot de renvoyer a larbitre afin qu'il détermine, sitya ;
lieu, les dommages-intéréts qui pourralent 8tre accordés aux 11 i
salangs par suite du non-respect par 'employeur de l'articie X! de
fentente de 1887 .

"Le 13 yanvier 2000, l'honorable juge Michel Proulx a rendu
une ordonnance de sursis.

" Nous, soussignés, I'un des juges de la Cour d'appel du Québec,
siégeant dans et pour Je distnct de Montréal, ayant examing la
requéte de l'intimée en vedu de tarticle 522 1 du Code de la pro-
cedure civile et enfendu les représenfations des parties;

ORDONNONS qu'il soit surgis & I'échange des moilleures offres
finales jusqu'au 21 janvier 2000,

ORDONNONS gu'l soit sursls & toute procédure ou démarche en
mise en application au en exécubion de toute convention collec-
tve conclue sure 3 I'échange des meilisures offres finales ou de
toute décision rendue par un arbitre sute & Jéchange des
meilleures offres finales par les partles qui accueille {une
desdites metleures offres finales, i

ORDONNONS qul soit sursis & toute procédure ou démarche en
exécution de toule décisionl rendue par le mis en cause André
Sylvestre accordant des dommages-intéréts aux appelants Rita
Blondin et al par suite du non-respect par fintimée de l'arbicle Xi
de l'entente de 1987,

el ce, Jusqu'a ¢8 que ta Cour supréma du Canada ait rejeté la
demande d'autonisation d'en appeler de l\nhmée ou jusqu'a ce
que la Cour supréme du Canada ait rendu jugement sur le fond
de fappel de Iintimée, selon la prermidre de ces deux (2) éven-
tuahtes

LE TOUT, frais & suvie. "

L'axbitre a3 convoqué les procureurs impligues dans le
dossier a une rencontre préparatoire qux s'est dérouléde le 25
février 2000. Me Robert COté, qui a été depuirs remplacé par Me
Duggan, représentalt alors les plaignants. Il a ouvert le débat en
soulignant que cette réunion faisait suite & )'ordonnance de la Cour

d'appel retournant le dosslier au Soussigné avec la consigne de
déterminer, s'1) y avait lieu de le faire, le montant des doneage s~
antérédts A4 verser aux 11 plaignants en raison dy NON-LEesSPsCct pax
l'employeur de 1l'entente de 1987, L'employeur avait abusivement

Andié Sylvestusp
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refusé d'échanger les meilleures offres finales pour faire suite &
la demande du syndicat, le 30 avril 1996, d'od la prolongation indue
du lock-out,

Me Grenier a enchainé et soumis qu'en vertu de l'ordon-
nance de surs:is rendue par l'hoporable juge Proulx, ltarbatre doait
statuer sur la question des domx.nages mais gue sa décision deviendra
exécutolrre lorsqu'interviendra un jugement favorable aux plaignants
rendu par la Cour supréme. Le but de la rencontre préparatolre
était d'établir sommairement la position des parties et d'identifier
les éventuelles objections en droit présentées par )'employeur et
las chapitres de commages réclamés par le syndicat et les 11 plav~
gnants.

En réponse, Me McRobie a rap.pelé que le débat doat porter
sur une question préalable, savoir s'il y a lieu ou non d'accorder
des dommages. Dans un second temps et le cas échéant, preuve doit
étre faite non seulement des dommages subls par les plaignants mais
aussy des efforts gqu'ils ont déployés pour les mitiger et des
résultats gu'rls ont obtepus, Par ailleurs, le seul gquantum que le
sousgagné peut accorder découle unigquement du mahgue & gagner
souffert par les plaignants et causé par la privation de leur
salaire et avantages soclaux durant le prolongement du lock-out
qualifié d'indo par la Cour dlappel. Avant méme d'aborder le
chapitre des dommages, l’arbitre doit statuer sur la responsabilité
civile de l'employeur, Or celui~cr nie avoir causé préjudice aux
plaignants et au syndicat par son défaut, depuis mai 1996, de
soumettre ses mexrlleures offres fainales, Les dommages ont plutdt
4té causés par le sypdicat et, plus particuliérement, lorsqu'il a
entérainé la sentence de l'arbitre Leboeuf mettant fin & la procédure
d'échange des meilleures offres finales., FEn outre, au chapitre des
dommages, 1l incombe au syndicat et aux plaignants d'identifier dans
un écrit et de fagon spécifique et déraillée les montants reclameés
et de reconnaltre les revenus que chacun a pergus depuis prés de
quatye ans pour manimiser ses propres dommages.

Me Grenier a répliqud, en ce qul a trait & la précision
des dommages, que le syndicat entend réclamer, tant pour lui-méme
que pour les plaignants, le remboursement de tous les frais et
honoraires encourus pour la défense des droits respectafs de ceux-ci
et ce, majorés des intérdrs.

Me Cété est aintervenu pour décrire les domnages réclames

anare syHeBE les 11 plaignants depuis la perte de leur emploi, en maxr 1896,
are

N
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et ce, jusqu'au 21 janvier 2000, jour de la remise par l'employeur »
de ses mellleures offres finales. Il a identifié quatre chapitres ;
de réclamatlons:

- la remboursement de Péquivalent du salaire et des autres
avantages perdus du 3 mal 1996 au 21 janvier 2000,

- les autres dommages de nature pécuniaire lels le refrait |
de sommes pulsées dans les REER, les frais dintérdts !
pour les emprunts persennels el hypothécares frals de :
protection d'assurance et déboursés suite 2 des sinstres !
survenus alors que les plaignants n'etalent plus couverts
par l'assurance-collective,

- des dommages moraux faisant appel aux cniteres de trou-
bles, ennuis, nconvenients, stress, anxiété et, plus spéci-
figuement dans le cas de certains plaignants, de domma-
ges & leur santé physique et psychologigue;

- des dommages exemplarres fondés sur Falteinte au droit &
ta dignité, le droit & la sécurté et le droit & des conditions
de travail protégées par les articles 14 et 46 de la Charte
des drotts et libertés de la personne, "

Cette réunion préparatoire s'est close avec l'entente que
le syndicat et les plalignants déposeraient un exposé sommaire de
leurs réclamations, le 15 mars 2000, et que 1'employeur devrait
répondre au plus tarxd le 31 smaxs par son propre exposé identifiant
les moyens de droat gu'il opposerait A ce que réclamé par les
parties adverses,

Comme entendu, le procureur du syndicat a produat son
expose sommaire le 15 mars:

"4, Etat duyltige

11 Par sonjugement du 15 décembre 1999, la Cour d'appel a
décide que Parbitre élait justifie de conclure que le proces- !
sus obligatowe du renouvellement de ia convention collec- '
tive prévu & farlicle X! de IEntante de 1987 n'avat pas été f
annthilé par la déoision de l'arbitre Leboeuf et que Fem- ?
ployeur avait manqué 4 ses obligations en ne répondant i
pas a fa demande que lu avail faite le Syndicat, le 30 avrl
; g?s, de soumetire ses meilleures offres finales (page

12 Surla question du versement des salaires ot des avanta-
ges durant le lock-out, la Cour d'appe! est ntervenue en
annulant parhellement la décision du Tnbunal d'arbitrage
en ordonnant de renvoyer le dossier & larbitre afin qu
déterming, 84 y a Yleu, les dommages el intéréts qui pour-

Andié Sylveslre
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raient &tre accordés aux salanés par la suite du non-
respect par f'employeur de Farticle X! de I'Entente de 1887 :
(page 42). f

13 |l faut noter qu'une ordonnance de sursis d'un jugs de fa
Gour d'appel, en date du 13 janvier 2000, fait en sorte qu'
n'y & pas de sursis quan & Ja procédure d'arbirage devant
le Tribunal et que celu-ci dot exercer sa competence et
rendre une sentence arbitrale

14 Dossier d'arbilrage

Puisque le dossier a été renvoyé § l'arbitre par fa Cour
d'appel et qu'l ne s'agit pas d'un nouveau dossser, l com-
porte denc toute la preuve documentaire ou testimoniale
déja administrée dans le dossier depuis le debut de lns-
lance

2, Compétence de l'arbitre

2.1 Larbitre a toute compétenca, comme tout Trbunal d'arbi-
trage, pour remédier a toute violation de la convention
collective et des ententes tripartites de 1982 et 1987, amsi
que de toute violation de la Joi dans le cadre du présent ;
arbitrage i

3. Responsabilité

31  The Gazetlte, l'employeur, a refusé de respecter son obl-
gation, de suivre le processus d'échange des meilleures
offres finales

32 The Gazette est seule responsable, puisque c'est elle qu
a refusé Péchange des melleures offres finales,

3.3  Le refus, ainsi que les conséquences qui en découlent,
constituent des faules contractuelle et délictuelle pour
non-respect des Ententes de 1982 et 1987, abus de dront
et violation de fa Charte québécoise des droits et Iibertés.

34  Le refus de The Gazelle a entraing la suspension du pro-
cessus d'schange des meilleures offres finales du 30 avrd
1996 Jusqu'au 21 janvier 2000 et &, en conséquence, pro-
longé le lock-out déclaré e 3 jun 1998 et qui se poursuit
toujours

35 The Gazetie es! entidrement responsable des préjudices
causés par le refus d'échange des meilleures offres fina-
les, par les procédures judiciaires qul ont suvl et par la
prolongation du lock-out

4. Pommages intéréts et dommages exemplaires
41 Réclamation des plaignants salarniés
Le Syndicat référe la Trnbunal d'arbirage aux réclamations

mentionnées & Vexposé transmis par le procureur des
plaignants salanés

42  Réclamation de la Section locale 145 du SCEP
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421 A titre de représentant des salands, le Syndicat a
4% encounr des honoraires et des frais Judiciaires
pour faire reconnaltre les drolts du Syndicat ot des
galariés.

4.22 A titre de représentant des salariés, le Syndicat a
aussi encoury des frais de fonctionnement (fourni-
ture de services divers, tels que conseillers, dépen-
ses reliées aux déplacements, efc), frais qui ont
&té provoqués par la suspension du processus
d'échange des meilleures offres finales el la pro-
longation du fock-out *

Le procureuy des plalgnants a soumis son exposé

L'arbitre a pleinement compétence pour déterminer fes
dommages-intéréts g doivent &tre accordés aux onze
{11) salariés en ralson du refus par Pemployeur de proce-
der a l'échange des "mellleures offres finales” comme I
avait demandé le syndicat le 30 avni 1898, celle déoision
ayant indGment prolongé le lock-out.

Cette prolongation indue s'est pouwrsulvie jusqu'au 21 jan-
vier 2000 au moment ol I'échange des meillewres offres
s'est effectud,

Celte déclsion de The Gazelte a entrainé sa responsabl-
lité contractuelle et sa responsabihlé délictuelle

Les salanés ont droi & &tre compensés, avec inéréts,
pour les dommages découlant de 1a faute de 'Employsur

Les salanés réclament

a) . lequivalent du salare perdu entre le 3 mai 1998 et
le 21 janvler 2000

b) les autres avantages reliés & 'emplos (tels le régume
de refraile, le régime d'assurance collective, etc ) at
ce, du 3 mat 1986 au 21 janvier 2000

Les salanés réclament également la compensation de
dommages monétares aulres tels que

a) préjudica fiscal, perte d'intéréts et perte de capital-
sation découlant de relraits de sommes d'argent
provenant de REER,

by - préjudice fiscal, perie d'ntéréts et perte de capital-
sation pour la non-contnbution & des REER,

[ frais d'mtéréts el autres découlamt d'emprunts per-
sonnels ou de refinancement d'emprunt hypothé-
cawe;

a la wéne
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d) déboursés pour des frais et simstres qui auralent
été couverts par lassurance collective de lem-
ployeur et qui ont &té assumés par les salanés; '

7. Les salariés demandent de plus une compensation pour
les dommages moraux tels troubles, souffrance, stress,
anxiété et impact sur la vie familiale '

B. Centains salanés demanderont également d'gre compen-
sés pour des dommages relatifs 4 leur santé physique et
psychologique.

9 Finalement, des dommages exemplaires sont demandés

a l'arbitre, dommages fondés sur la violation des garanties
constitutionnelles et quasi-constitufionnelles que consti-
tuent le droit & la streté, le droit & 1a dignité et le droit &
des conditions de travall justes et raisonnables

Enfin, le 31 mars, les procureurs de l'employeur ont
offert leur réponse:

"A) Compétence de l'arbitre et éfat du litige

1. Sous réserve de tout arrét de la Cour supréme du Cana-
da, de la postion de The Gazette, une division de
Southam inc, (craprés désignée "ta Compagnle"), énon-
cée dans sa demande d'autonsation d'appel & la Cour su-
préme du Canada et devant 'arbitre lors de fa conférence
préparatoire du 25 février 2000, voici Fexposé sommalre
de la Compagnie,

2 L.a compéience de larbitre découle d'une pad de fordon.
nance de renvoi du dosster rendue par la Cour d'appel e
15 décembre 1599,

3 L'ordonnance de la Cour d'appel circonscnt 'objet de l'en-
guéle de Farbitre, la nature des montants qui peuvent étre
demandés et en faveur de qui toute condamnation éven-
tuelle paut étre prononcée,

4 Effectivement, la Cour d'appel a cassé les conclusions
anténeures de larbitre & Peffet que The Gazette devail
payer aux 11 salanés le salare et les avanlages perdus
en raison du lock-out, tel que réclamé dans la mésententa
du 4 juin 1996, mais a statué qu' "if est possible qus s
lock-out ait 6té indlment prolongé en raison du refus par
lemployeur déchanger ses meilleures offres finales
comme le lui avait demandg le syndicat dans les délais
prévus le 30 avril 1996 et que les salanés aient droit 4 des
dommages-intérdls en conséquence®,

<

D'autre part, la Cour d'appel renvoie le dossier 4 Farbitre, )
ne s'agit donc pas d'une nouvelle compétence mais d'une
engqudte sur une quesion découwlant de la masentente du
4 juin 1996, laquelle invoque l'ententa de 1987,

Andre Sylvesire
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Au chapitre monétaire, la mésentente du 4 juin 1896 ne
réclame que des salares el des avantages alors que
f'entente de 1987 ne traite que de f'ajustement annuel du
taux de salaire horalre des salanés,

La compétence de f'arbitre repose dont sur 'ordonnance,
ta mésentente du 4 Juin 1906 et Pentente de 1987;

Objet de l'entente el responsabilité

Dans le cadre de la mésentente du 4 juin 1998, farbitre
sigge en verlu d'une clause compromissotre parfaite et les
parhes doivent exéculer l'entente de 1987 en vertu du ré-
gime du droit commun,

L'arbitre doit donc déterminer sl le refus par The Gazeite
de donner suite 4 la demande du 30 avrl 1996 constitue
une faule susceptible d'engager sa responsabilte civile ef
dane laffiimative, sl parelle faute civile a eu pour effel de
profonger ndOment e lock-out valablement décrdte &
compter du 3 juin 1996,

L'arbitre doi également délerminer st y a un ben de cau-
salité direct et immeédial entre {a faute cwile et les domma-
ges réclamés,

L'objet de Tenquéle de Tarbitre comprend un examen
complet des queshions connexes a a faute et au flen de
causalité, y compris notamment {es pariculartés du me-
canisme d'échange des meillewrss offres finales, les &vé-
nements précédant la demande du 30 avril 1996, tous les
&événements s'étamt interposés site & cette demande,
la{es) faute(s) contributoire(s) et le partage de rasponsabi-
lité;

La Compagnle n'a commis aucune faute de quelque na-
ture que ce solt, par ailleurs, le Syndicat et les salarlés ne
peuvent invoquer & la fols la responsabilté contractuelle et
la responsabillté extra-contractuelle,

Plus precisement, fa Compagnie n'a pas commis une
faute contractuetle mais a exercé un drolf contractue!,

L'exercice de ce droit contractusl a ét¢ constaté par I'arbl-
tre dans la partie de sa sentence arbitrale du 5 février
1898 qui est finale et qui consttue chose jugée;

Far aileurs, les salanés et te Syndicat sont les auleurs da
tout délal supplémentarre st de loute responsabilité en dé-
coulant;

L'identité des réclamants

Il est évident, selon le dispositif de lordonnance de la
Cowr d'appel, la mésentante du 4 juin 1956 et lentents de
1987, que seuls les onze salanés peuvent réclamer des
dommages-intéréts au terme de la présents enquéte et
que le Syndicat n'a le droit de réctamer ou recevolr aucun
montant,

17
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17.  Par alleurs, mais seulement dans fa mesure ol la respon-
sabilité de la Compagnie étail retenue, le Syndicatl peut
&tre {enu de prendre son fait et cause ou, subsidiairement,
de dédommager la Compagnie, ayant répudié ses enga-
gements contraciuels envers la Compagnie et ayant indult
la Compagnie a se fier & ces engagements; . ]

D) La nature ot I'étendus des dommages pouvant élre ré-
clamés .

18 La nature des montants pouvant éire réclamés en fes- :
péce ge détermine en fonction de la source de toute obli- i
gatlion de procéder a l'échange des medlleures offres fina- |
les et des parametres fixés par la mésentente onginale du
4 suin 1996 dont l'arbitre demeure sals) en raison de Farrgt
de la Cour d'appel,

19 Etant donné que Yentente de 1987 procéde d'un échange
de consentement, toute obligation de procéder &
l'échange des metlleures offres finales, le cas échéant, est
indéniablement une obligation contractuelle,

20 Selon le droit commun, les dommages-intéréts en matiérs
contractuelle sont imités & ce qui était prévisible au mo-
men! de fa conclusion du contrat; ce principe est codifié &
tarticle 1613 Cc.Q et était auparavant codifié 4 l'article ]
1074 C.eB.C,

21 D'aulre part, feffet combiné de la mésentente du 4 juin
19986, da lentente de 1987 et de l'ardonnance de la Cour i
d'appel imite les montants qui sauralent étre réclamés aux
salaires perdus sute & un lock-out qui &, peut-éire, 84 in-
dtiment prolongé;

22 Toutes les réclamations de dommages moraux, domma- ,
ges exemplaves, honorawes et frals jundiques, frais de I
fonctionnement, préjudice fiscal, frais d'emprunt hypothé- |
carne, frais d'intéréls, déboursés, etc, sont irrecevables, !

I
|
{

23 Par alleurs, la Compagnie a le droit de savoir dés & pré-
sent le montant précis de chaque chef de dommage ré- ,
clamé par chaque salarlé et le Syndicat, ains que tout i
montant regu par les salanés en miigation des dommages i
prétendument subis, !

24, La Compaghie prend acte de la décision du Syndicat et
des salaniés de limfter la période visée par toute réclama- !
tion de dommages du 3 mar 1998 au 25 janvier 2000,
sans toutefois aucune admission de sa parl quant au bien
fondé de cetite position;

25 Le présent exposé sommaire est soumis uniguement a ti-
tre indicatlf et ne comporie aucune renonciation a soulever
tout moyen de droit ou de fait jugé nécessawe ou utle
dans g cadre de la présente enquéte "

Le 8 juin, Me Duggan a avisé 1l'arbitre qgu’'il etait le

} pouveaun procureur des 11 plaignants. Or ces derniers entendaient
André Sylvostre
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désavouer l'époncé de Me Coté, dans son mémoire cdu 1% mars 2000, qur
la période de leur réclamation des dommages pour salaire perdu se
terminait le 20 janviex 2000: ‘

* Je suis le houveau procureur des (11) onze salanés (Rita Blon-
din, Eriberto Di Paolo, Umed Gohil, Horace Holloway, Pierre Re-
botez, Michast Thomson, Joseph Brazeau, Robert Davies, Jean-
Plerre Martin, Leshe Stockwell et Marc Tremblay) dens cette af-
falre qui dow procéder Jes 9 et 13 juin prochain devant vous  J'al
requ le dossier de Me Robert Coté mercredi dernter  Mes ins-
truchons sont de fare le nécessare pour vous permettre d'or-
donner Jes remédes appropnés découlant de votre sentence ac-
cueiifant ta mésentente déposée Je 4 jun 1998,

De plus, mes instructions sont de procéder, s'l y a lleu, au dés-
aveu de I'énoncéd de la position des salanés & 'égard de votre
compétence datés du 15 mars 2000 par le procureur précédent
(Me Robert C6té) qui auralt pu limter votre compétence, et sans
restreindre la portés de ce qui précade, qui aurait pu limiter Toc-
troi des dommages pour salare perdu a la période finissant le 20
janvier 2000

n

A J'audience du 9 ‘juin, Me McRobie a rappelé qu'outre la
présentation d'un exposé sommaire soumis & l'intérieur des délaars,
les procureurs des plaignants et du syndical se sont engagés, 3 la
rencontre préparatorre, & informer 1'employeur du détail de chaque
chapitre de leurs réclamations, c'est~A-dire des dommages spécrfi-
ques par individu et des montants pergus par chacun pour minimiser

ses pertes, La méme requéte a ¢été rélitérée dans le résumé de
l'exposé sommarre de l'employeur. Bnfin, le 11 mair, les procureurs
ont 4 nouveau discuté de cette demande, Pourtant, au jour de

L'andience, Me McRobie n'avait en main aucune des informations
demandées alors gue sa cliente était en droilt de connaitre ces
détails,

D'autre part, dans son exposé, Me Coété a 1i1dentifié des
chefs de dommages maxrs sans quantifier les montants réclamés, L1
a, depuis, &té récusé par ses clients pour atre remplacé par Me
Duggan. Or c¢celua-ci a soumas une liste de dommages mais gqur ne
répond toujours pas a4 la requéte de l'employeur:

" DAMAGES
(Subject to amendment to reflect the evidence made)

1 Loss of wages and benelils for the period commencing

Andrd Sylvestre June Ath, 1996 fo the effective date of resumption of
g
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work ,
2. Lost benefits for the same period,

3. Restitution of the pension plan contnbulions and earn-
ings for the same perod.

4, Compensation for loss of RRSP contributions and earn-
ngs for the same period

5 Compensation for losses Incurred for cashing in RREP<s
prematurely for the same period.

B Compensation for cost of loans and mortgages

7 Compensation for damages due to siress and anxiety

and mconvemence as well as loss of enjoyment of Iife,
impact on family and damages to health for the same pe-
riod

8 Moral damages and damages for abuse of rights,
¢ Exemplary and punitive damages for the same period
10 Compensaton for all fiscal prejudice.

11 Compensation for job search costs and business losses
for the same period

12 L.egal fees and costs,

13 Interest and the addtional indemnity provided for under
article 100.12 of the Labour Code,

14,  Reserve of junsdiction for arbitrator Me Andre Sylvestre "

Cette récleawmation n'est pas conforme & ce gu'entendu le
25 février car elle n'identifie auvcun montant. Comme on ne peuwt
obliger l'employeur & procéder sang avoir la connpissance de ces
détails, Me McRobie a demandé 4 l'arbitre d'ordonner aux plaignants
et au syndicat de fournix les w1nformations ryequises avant de
poursuivre l'engquéte pour ainsy protéger le droit fondamental de
son client. En outre, deux questions demeurent sans réponse,
savolr gul peut réclamer des dommages et quelle période est visée.
Me McRobie a rappeléd que la compétence du soussigné découle & la
foi1s de 1'entente cavile conclue en 1987, de la plainte logée par
les plaignants en juin 1996 et de l'ordonnance de renvoil du dossier
par la Couxr d'appel. Il n'agit pas comme arbatre de grief mais,
plutdt, comme tribunal consensuel chargé de déclder du biren-fondé de
la mésentente logée le 4 7Juin 1996. Avant d'exercer sa compétence
pouxr déterminer l'existence ou non de dommages-intérédts, 11 doit
decrder s1 llemployeur a commis une faute en prolongeant le lock-out
de fagon ipdue, s1, le cas échéant, cette faute a causé des dommages
directs et prévisibles aux plaignants et enfin si le syndicat, de

Andeé Sylvesica
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son @dtd, a ouw non commis uvne faute contraibutoxirre. Par ailleurs,
seuls les plaignants, et non pas le syndicat, possédent 1’intéréc
requis pour loger une réclamation. Les seuls dommages susceptibles
de réclamation doivent se limiter aux salaires &t avantages perdus
comme mentionné par la mésentente de juin 1996, p'autre part, la
période visée a ¢té définie par les sxposés sommaires du syndicat et
des plaignants et elle s'étend du 4 juin 1996 au 21 janvier 2000,

Me Coté, dans le premier alinéa de son exposé préliminaire, a
rappelé que le refus de llemploysur de remettre ses meilleurss
offres fipales a indiment prolongé le lock-out & partir de juin 1996
mais qu‘en déposant ses offres, le 21 janvier 2000, 11 a mis fin A
son comportement Ffaulrf, d'ol l'interruption de la péricde de la
reclamation des dommages. Cette pI'OPOSll'CiOT\, tout & fait logigue,
constitue un aveu de l'absence de domwages découlant des falts et
gestes de 1l'employeur depuis le dépdt de ses offres finales.

D'arlleurs, le 2% février 2000, trois semaines avant le dépdt de
son exposé sommaire, Me Coété, devant ses 11 clients, a clairement
précisé que la période de la réclamation s'étendait de maa 1996 &
janvier 2000, jusgu'au jour ob les parties ont complété 1'échange
des meirlleures offres finales. La conférence préparatorre et la
présentation d'un exposé préliminaire avaient comme objectif de
régler certains problémes de cette nature et le syndicat a clalre-
ment endossé cat aspect de la question dans son exposé sommaire,

L'employeur, dans son propre exposé, a pris acte de la position
annoncée par les plaignants et endossée par le syndicat de limiter
la réclamataion au 20 janvier 2000. L'arbitre doyt donc concluye
gu’.l s'agat d'un aveu judiciaire., 11 devient alors &vident que Me
Duggan, par le truchement d'un changement de procureur, tente de
revemir sur cet aveu alors gu'il est lié par 1'état du dossier tel
gue remis par le procureur ad litem., L'article 2852 du Code civil
précise que l'aveu fait preuve contre la partie guy l'a fait et ne

peut étre révoqué gque si on prouve qu'il a été causé par une erceur
de fait:

" 2852: L'aveu fait par une partie au litige, ou par un mandatalre
autonsé 4 cette fin, fait preuve contre alle, 8 est fat au cours de
l'nstance ol it est mvoqué. Il ne peut &tre révoque, a mons
qu'on ne prouve qu'd a £t la sulte d'une erreur de fail

La force probante de tout autre aveu est lajssée a Fappréciation
du tnbunal "

Me Duggan, dans sa lettre du 8 juin, a demandé le desaveu
de ce qu’admis par Me (bté, Cependant, pour y parvenir, 11 devait
suivre les dispositions des articles 243 et suivants du Code de
procédure cavile;

Padié Syivesite
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“243: Une partle peut désavouer un procureur ad litem qui a ex-
cédé ses pouvoirs ou a ag sans mandal.

245: La partie qui forme un désaveu en cowrs dinstance dott
produlre au greffe du tibunal une déclaration & l'efiet quefle n'a
ni autorisé i ratifié I'acte qu'slle répudie.

247 Sl le désaveu est jugé valable, les actes répudics sont mis
a néant et les parties remises au méme éfat gu'au moment ol
ces actes onl é1é fans "

L'arbitre ne peut donper raison a Me Duggan que sy les
plaignants ont prouvé que Me Coté a ag: sans avoix obtenu leur
mandat de lamiter au 21 Jjanvier 2000 la durée de la réclamation.
L'article 245 prévoit, comme ¢élément essentiel, une déclaration
formelle & l'effet gue l'aveu a é&té non avtoraisé ou non ratifié. En
1l'aspdce, chacun des plaignants, pour alléguer que Me Coté a exceds
son mandat, devait produire une déclaration de désaveu et prouver
qu'il a excéedé son mandat, Chacun devait établir ntavoir Jjamals
aulorisé ni ratiflé l'admission farke séance tenante le 25 février
et répetée dans 1l'exposé sommairre du 15 mars., Or, comme cette
preuve est absente du dossier, l'arbitre ne peut que constater
l'existence de cet aveu au dossler.

En second lieu, la lettre de Me Duggan a un autre butl,
celur de modifier la nature des dommages. B la conférence prépara-
torre, Me Cdté a identifié guatre chefs de dommages pour plus tard,
dans son exposé sommalre, en ajouter un cinguléme, les dommages & la
santé de certains des plaignants, Me McRobie ne s'est pas objecté a
l1'ajout de ce cinquiéme chapitre car 1l s'apparente aux dowmages
moraux déja verbalement identifiés le 25 février, Par contre, dans
la réclamation de Me Duggan, on retrouve 14 chefs dent plusieurs ne
figurent forcément pas dans l'exposé de Me Coté. Or le fait de
permettre cette substituvtion <égulivandrart, de toutve évlidence, a
trahir le contrat juridique conclu entre les parties, le 25 févrierx,
puils dans l'échange des exposés préliminalres, S1 l'arbitre permet-
tait 1'amendement par voie de rétractation d'aveu, 1'employeux
subiralt préjudice en supportant ces dommages pour une durée indéfi~
nie.  L'introduction de nouveaur chefs de dommages n'équivaut pas &
un amendement caxr 21l s'agit d'éléments non prévus par l'expose
sommayrre,

En réponse, Me Grenier a d'abord fourny le détail dss
dommages réclamés paxy le syndicat:

Andra Sylvasks \
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" EVALUATION GLOBALE DE LA RECLAMATION DE LA
SECTION LOCALE 145 DU SCEP

La Section locale 145 réclame, 4 titre de dommages dég:ou!ant
du refus de The Gazette de procéder a Péchange des meilleures
offres finales en 1986, la somme de 250,0008.

Catte somme est constiuée des honotaires professionnels, s
de dossiers, lnbunal d'arbitrage, frais encourus par le Syndicat
pour les déplacements, correspondance, notes sténographiques,
confection de mémoires, dossiers conjoints et des procédures,
tant devan! le Tribunal d'erbitrage qu'en Cour supéneure, Cour
d'appel et Cour supréme "

L'ignorance par l'employeur de la ventilation des dommages
ne peut 1'empécher de poursuivrie l'arbitrage car 1) demeure tout a
fayt en mesure d'avancer dans le dossier, En effet, les procureuss
ont conclu une entente durant la conférence préparatoire a l'effet
qgue l'arbatre se prononcerait d'abord sur le bien-fondé de chacun
des chefs des dommages avant d'aborder la guestion des guantum. €n
ce quir a traib & la durde de la période de la réclamation, on ne
rencontre pas rci une demande de désaveu judiciaire mais, plutédt,
celle d'un simple amendement En effet, le changement de la duxee
de la période ne modifie en rien la nature de la réclamation. Dong,
gue la réclamation porte sur une période de 36 mois ou sur une durée
supérieure n'empdche nullement la poursuite de l'arbitrage, 0'auvtre
part, on peut amender le texte d'une déclaration devant la Cour
supérieure ou celulr d'un grief devant un arbitre et cela, & la
condition de ne pas dénaturer l'objet de la réclamation, Un change-
ment de cette nature peut donc étre tout aussy bien apporté & la
présente réclamation des plaignants. De toute facgon, les procureurs
se sont entendus, durant la conférence préparatoire, pour présenter
un  exposé sommalre mais qui n'a 3Jjamais revétu la nature d'une
déclaration,

Me Duggan a enchaing, Il s'est peut-&tre glissé un
probléme de compréhension dans le dossier mais la position des 11
plaignants est fort simple a comprendres. Au départ, la compétence
de l'arbitre a ¢été en partie définie par le jugement dea la Cour
d'appel lorsque ce tribunal a déclaré que celui-ci a correctement
conelu que, du fait du non-renouvellement de la convention causé pay
le refus de l'employeur de participer & 1l'échange des merlleures
offres finales, a1l a mangué & ses obligations. Dans sa lettre du 7
Juan, Me Duggan a fait savoar que les anstructions ragues des 11
plaignants étalent de voir 3 faire le nécessaire pour appliquer les
remédes de la sentence et procéder & la preuve des dommages subis,
Les dommages ne peuvent &tre interrompus au 21 3anvier 2000, jour de

Anmsyw\hgwsoumission dea meilleures offres finales patronales & un autrs
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arbitre, Me Ménard, gui aurxa & en décider. On ne saurail présumer
du résultat de cet arbatrage et méme du respect par l'employeur de
l'ordonnance rendue par la Cour d'appel. Par ailleurs, l'exposé de
Me Coté n'a pas encadré de fagpn hermétique les droats des plai-
gnants. Les offres de l'amployeur déposées devant l'arbitre Manard
sont postérieures A' cet exposé et s'apparentent davantage & des
objections A la compétence de l'arbitre qu'd une offre du fond.

Comme on ne peut prévolir quelle’sera la décision de cet arbitre, les
dommages cohlinuent toujours & courir. Me Duggan a identifié les
chefs de dommages mals qui sont impossrhbles & quantifirer & 1'heure
actuelle car :ls continuent de courir. Ainsi, des montants adenti-
f1és seraient arbitraires tant au chapitre des dommages exemplaires
et compensatoires pour les préjudices subis qu'd ceux des frais
extra~judicraires et des compensations pour préjudice fiscal, Dong,

au stade actuel, la démarche demandant de les guantifier est trop
exigeante puisque les plaignants ignorent encore l'étendue de leurs
dommages Par axlleurs, les discussions quxr ont eu lieu pendant la

conférence préparatoire ne peuvent constitusr des aveux car 1l
s'agit de simples énoncés de solution formulés par les procureurs,

Trois ¢léments du dossier représentent un potentiel d'évolution, le
POULVOL pendant devant la Couxr supréme, les objeéctions préliminaires
soumises & Me Ménard et le résultat de l'arbitrage devant ce der-~

nier. Pour les plalgnants, 1'introduction de ces nouveaux chefs de
dompages ne produit rien de nouveau et 1l s'agat simplement de
l'évolution du dossier, Cet ajout ne cause aucun préjudice a
1'employsur. L'arbitre, gua doit prendre les moyens nécessarres

pour protéger les droits des parties, commettrait une erreur en
restreignant 1l'exercice de sa compétence comme le luir demande
ltemploveur. En effet, en acceptant les propositions de 1'lem-
ployeur, 1l limiterait son pouvoir de remédier,

Me Monet a ajouté que, dans son document, Me Grenler a
identifié le montant réclamé mais omis de le ventaler, L'employeux
a le droat de connaltre chacun des détalls de la réclamation pour
&tre en mesure de se défendre contre des dommages directs, BEn
1l'espéce, on rencontre un aveu et non pas un amendement, celuyr de la
peériode durant laquelle les plaignants ont perdu du salaire et dont
1l faut conclure qu'ils n'en subiront plus aprés le 21 janvier 2000.

Me OGrenier a prétendu gue L'employeur est en mesure de procéder
malgré ce manque de ventilation mais ce n'est pas le test. En
effet, les parties ont convenu d'une fagon de procéder lors de la
conférence préparatoare et de 1'échange d'exposés, 11 s'agit d'un
contrat Jjudiciaire ipclvant l'étape du quantum Il n’a jamars été

question d'un amendement et l'employeur & pris acte des énonces de

Me Coté, Le prejudice allégué existe bel et bien car l'employeur
1gnore encore ce qul est réclamé, Il est en droirt d'en apprendre
Andre SyresfsLENAVE.  De toute fagon, l'ordonnance de la Cour d'appel s'est
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limitée & mentionner le versement éventuel A chaque plaignant du
salajire et des autres avantages perdus. Par ailleurs, la sentence
t ~. du soussigné n'a accordd aucun dommage au syndicat, ce qui entre a
1'intérieur du cadre wéme de la mésentente et se limite aux ndivi-
dus, Bien plus, dans son jugement, la Cour d'appel a confirmé le
jugement de la Cour supérieure au chapitre du salaire perdu depuis

le décret du lock-out puis elle a enchainég, en invoquant l'article
XI de l'entente, pour fixer un'e limite au retard du dépdt de ses
i derniéres offres finales. Il est donc possible que les employes
arent le droit & un salaire perdu mals le syndicat dolt en 8tre
ecarté, D'arlleurs celur-ca, jusqu'd date, n'a jamals rien réclamé,
D'autre part, l'argument de l'amencement fausse le débat car, en
ltespéce, on ne rencontre pas une question de procédure mais bel et
bren une question de substance. En effet, les plaignants veulent
, repudrer l'aveu de Jleur procureur précédent, Une partie peut
amender tant gque son vis-a-vis n'en a pas pris acte. Or, dans le
présent cdossier, ce n'est pas possible car tel a été le cas dans
l'exposé sommaire patyonal. La preuve la plus évidente qu'il ne
s'aqit pas d'une question de procédure est la demande de Me Duggan
de modifier la substance de l'exposé gsommairre de Me CO6té qui était
alors un procureur ddoment mandate. Me COté a falt sa déclaration
devant ses clients et n'a jamavis été répudié.

v

Me Grenier a répondu 3 ces propas. En vertu du Code du
travail, le syndicat détient le mandat de protéger les droits de ses
membres. De son cdté, l'arbitre est investy du pouvoir de remédier
st doit velller & s'assurer que les droits des parties solent
respectés et remédier s'il constate gqu'ils ne le sont pas. Or, le
jugement de la Cour d'appel n'a pas limité le débat mais a plucdt
assuré aux plaxgnants le droit au processus d'échange entre le
t syndicat et lfemployeur. Ce dernier est demandeur-plaignant puisque
partie & l'entente trapartite, La Cour d'appel a donné un titre
d*action au syndicat qui a acquis le droit d'obtenir un reméde pour
les recours qu'il a entreprig dang le but de défendre les droits de
ses$ mempbres, En outre, le syndicat a di assumer les frais de la
défense et a droit d'obtenir réparation pour Lle préjudice subi et
las démarches qu'il a dG faire.

A l'éudlonce du 13 juin, Me McRobie a rappelé & l'arbitre
qu'il ne posséde compétence de se prononcer qu'a 1'égard des
dommages possibles subis par les pleignants suite 3 une perte de
salaire., Cette proposition découle de trois sources, 1'ordonnance

de la Cour d'appel, la convention collective et le différend lug~
méme .

Antré Sylvesug
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En l'espéce, on retrouve une reprise d'instance et non
une nouvelle instance. La Cour d'appel a renvoyé le dossier a
l'arbitre au motif que la question du palement possible de domma-
ges-intérats reléve de lui., Ce tribunal lui a aussi{ indiqué que
les 11 plaignants n'ont pas droit & tous les salaires et béndfices
perdus depuis le début. Il est possible qu'ils alent drort & la
compensation d'un certain mangque & gagner s'al est démontré que
L'employeur a indiment prblongé' le lock~out en ralson de son refus,
depuis mai 1996, de participer & Y'échange des merlleures offres
finales. La Cour d'appel a reconnu gue l'article XI permet 1'exer-—
cice du droit de gréve et de lock-out. Ainsl, s1 l'employeur
décréte le lock-out, son obligation de payer le salaire de ses
omployés et de leur permettye accés au travail est suspendue. Par
ailleurs, l'article XI fixe une limite & )L'axercice de ce droit en
prévoyant le processus obligatorre de repouvellement de la conven-
tion collective selon l'arbitrage des meillleures offres finales.
En d'autres termes, dés que l'employeur exerce son droit au lock-
out, 1l n'est plus'tenu de verser un salalre mais, d'sutre part, il
ne peut, aprés un certain temps, se dégager de son obligation de
participer & 1l'échange des merlleures offres finales, S'il en
abuse, 1l devient responsable de verser les salaires et bénéfices
perdus sous forme de dommages-intéréts, Toutefors, la Cour d'appel
ntest pas allée au-dela.

i Le soussignd aglt comme arbitre consensuel en vertu d'une
clause compromissoire parfaite. En vertu de l'arxticle 243 du Code
de procédure civile, il doit gécader de sa compétence:

"Les arbifres peuvent statuer sur leur propre compétence.”

Cependant, si l'arbitre décade d’une guestion qui ne lui
est pas soumise, sa sentence sera annulée ou non-homologuée comme
prévu par )l'article 946.4:

"Le inbunal ne peut refuser homologation qua sY est établ,

4° gue ta sentence porte sur un tfferend non wisé dans Ya con-
vention d'arbitrage ou n'enfrant pas dans ses previsions, ou
qu'slie contient des decislons qu! en depassent las termes: ou

. Toutefors, dans Je cas prevu au paragraphe 4°, seule une
disposition de la sentence arbitrale a 'égard de laquelle un vice
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mentionné & ce paragraphe existe west pas homologugs, si i
colte disposition peut &tre dissociée des autres dispositions de |
ia sentence *

D'autre part, le troisiéme alinéa de l'article 944.10 du :
Code de procédure civile prévort: )

“Les arbitres tranchent le différend conformément aux régles de
droit qu'ils estiment appropinés et, sl y a lieu, déterminent les
dommages-intéréts

s ne peuvent agr en qualté d'amiables compositeurs gue si
les parlies en ont gonvenu

Dans tous les cas, s décident conformément aux stipulations
du contrat el tiennent comptle des usages applicablas "

L'arbitre doit décider conformément au contrat, la loa
des parties attributive de compétence. On retrouve une convention
drtarbitrage & ltarticle VIT de Y'entente de 1982 et une autre &
ltarticle IX de l'entente de 1987, La premyédre clause mentionneg
que, "dans 1l'éventualaté ‘d'un conflit”, et, la seconde, que “dans
celle d'une mésentente relative d une transgression alléguee d'une
de ces ententes”, l'affaire doit &tre trailée comme étant un grief
1gsu de la convention collective, donc en vertu de la procédure
qu'elle prévort, En l'espéce, le débat porte sur l'interprétation
de l'article XI de l'entente de 1987, La mésentente logée en mal
1996 a soulevé deux questions, savoir si l'employeur était tenu de
faire suite & la demande d'échange des meilleures offres finales et
s1 les employés avaient dyolt au palement de leur salaire pendant
le lock-out. Le défaut de 1l'employeur de se soumettre & ce méca-
nisme a amené la Cour d'appel & ordonner & l'employeur d'échanger
ses offres, d'ob l'arbitrage devant 1'arbitre WMénard, L'auvtre )
conséquence est prévue aux ententes, L'article XTI de celle de f
1982 garantissait aux employés couverts un emplor avec plein |
salaire et, en 1987, 1'employeur s'est soumis & la méme oblagation
mals en consentant gue le taux de salaire fOt indexé au colt de la
vie Or si l'employeur décidait de mettre fin au lock-out, son
obligation se limlteralt a verser le seul salaire et aucun autre
avantage, Ainsi, de conclure Me McRobie & ce chapitre, les plai-
gnants soumettent 3 l'arbitre un dafférend comportant une réclama-
tion monétaire mals seul le salaire peut faire 1'objet d'une
ordonnance. Sanon, la sentence porterait sur un sujet non visé par
la convention d'arbitrage. Les réclamations présentées par Me Coté !

et Me Duggan contiennent des sujets nullement couverts par les

Andre Sylvesire b
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gntentes de 1982 et 1987 et 1l'arbitre n'a pas compétence pour
traiter de ces questlons.

Me McRobie a abordé son troisisme chapitre, la portée du
différend soumis & l'arbitre, L'article 944 du Code de procédure
civile stipule:

"La.pavtle qui entend soumedtre un différend & Yarbitrage doit en
donner avis & l'autre partie, en y précisant I'objet du différend

La procédure arbitrale débute a la date de la sigmfication de cet
avis "

Cet article impose & la partie gui recourt a l'arbitrage
l'obligation d'en donner avas & l'avtre partie el de préciser
ltobjet du différend. L'arbitre ne peut accorder davantage gus ce
qui est prévu, Le soussigné a conclu, dans sa sentence, que le
lock~out a déclenché l'exercice des droats prévus aux ententes car,
en mettant fin a la convention collective, 11 a provoqué leur
entrée en  vaguewr, Or la wmésentente demands l& versement des
salaires et des avantages perdus depuis le 4 juin 1996. Une chose
est certaine, la réclamation ne peut couvrir toute cette pérrode
depuis le ‘]Ugemer\t‘. de la Cour d'appel. La mésentente ne réclame
donc pas tous Jles chapitres identifiés par Mes COté et Duggan.
L'arvicle 2643 du Code cival prévoat:

"Sous réserve des dispositions de la lor auxquelles on ne peut
déroger, la procédure d'arbitrage est réglée par le contrat ou, &
defaut, par le Code de procedure civile *

Qr, comme les ententes étaient muettes sur la procédure
d'amendement, les procureurs des plaignants et du syndicat devaient
avolr recours & l'article 199 du Code de procédure civile pour
amender la mésentente mais 11s ne l'ont pas fait:

"Une parlie peut, en fout temps avant jugement, amender sa
déclaration, de méme que tout acte de procédure produtt par
efle, une fois sans autonsation m frals, si la partie adverse n'y a
pas encore répondu de quelque maniere, nt fad signdier dins-
chiphion, avee lautonsation du Inbunal et aux conditions qu'if es-
time nécessaires pour fa sauvegarde des drolts de la partie ad-
verse, dans les autres cas "

Andre Sylvasire
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Eu effet, l'employeur a répondu par la plume de monsie;ur
Tremblay, le 19 juin 1996, guli a contesté le différend. Tl fallait 5
demander & l'arbitre la permission d'amender, ce qui n'a pas été
fart. De toute facon, tel amendement aurait été 1llégal car 1l en
seralt résulté une demande entiérement nouvelle n'ayant aucur

rapport avec la demande initiale.

En réponse, Me Grenier a plaidé que l'approche prénée puat
1temployenr aslt restrictive car assortie d'un abus de procédurc
visant & limyter la compétence de llarbitre. Celle du syndicat est

plus respectueuse du dossier el se conforme aux dispositions dua Code
1 de procedure civile et au jugement de la Cour d'appel. A l'origine,
les plaignants et le syndicat ont déposé une mésentente relative &
1'application de la convention collective et des ententes de 1982 et
1987. Ce recours, de nature civile et tripartite, poursuivart deux
objectifs, les salaires et avantages pardus et L1'échange des

meilleures offres finales, La Cour d'appel a décidé qu'il a eu :
raison de maintenir les ententes de 1982 et de 1987 et de les rendre i
exécutoires au moment de l'entrée en vigueur du lock-out mais gu'al '
ne pouvalt oblager l'employeur a maintenlr le salaire durant le
lock~out car 11 allait & l'encontre du Code duy travail alors que les
entenles permettaient l'exercice de ¢e droit, La réclamation d'un
salaire duvant la période du lock-out n'étairt donc pas recavable et
L'arbitre avart exré ep luil faisant droat. Selon l'employeur, comne
la Cour lur s renvoyé le dossier, 1l'arbitre doit se limiter &
ordonner, comme dommages, le versement des salaires perdus par les
plaignants & cause du retard andu de l'employeur, Pourtant, la
compétence de ltarbitre prévue par le Code de procédure cavale et
reconnue par le jugement de la Cour d'appel est plus étendue., Le
jugement rappelle qu'en vertu du processus créé par les parties tout
conflit de travail doit se terminer par l'intervention d'un tlers,
Alnsy, ce mécanisme sert de frein 3 um conflat. Cependant, les !
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parties ne se sont pas entendues sur une date. La deuxiéme possibi-
lité est le prolongement d'un lock-out. Selon le syndicat, dés le
moment oG 1l'on considére qu'il y a prolongement indu de lock-out,
l'arbatre dost accorder les dommages demandés. A la lecture de
l'ordonnance de la Cour d'appel, ll’arbitre est 1invest: de ce pou-
voir. Or ce traibunal n'a aucunement lamité la compétence de l'arba-
tre d'accorder les dommages demandés A ce chapatre, le Code de
procédure civile traite de l'arbitrage et vise & samplifier les
recours devant les tribunaux pour les rendre plus efficaces. On
n'impose pas aux arbitres les autres régles de la procédure civile.
En l'espéce, les parties ont appliqué les articles VII et IX des
ententes de 1982 et de 1987 en référant le différend & un arbitre
unigue, L'article 944 du Code de procédure civile demande & la
partie dgu) dépose upe mésantente & l'arbitrage d'en identifier la

Md’esﬂml\klére maxrs sans étre obligée d'en apécifier tous les details Ce
arbre
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ful sur ce cadre procédural que les parties se sont entenduss. Les
plaignants et le syndicat ont identifié le sujet du litige mais sans
en fournir tous les details. La Cour d'appel, en décidant comme
elle 1'a fait, a considéré l'article 944,10 accordant A 1l'arbitrs
toute la compétence nécessaire pour statuer sur l'ensemble des
dommages, une marge de manoeuvre beaucoup plus grande gque celle que
posséde 1l'arbatre de grief. En l'espéce l'arbitre, devant le rafus
de l'employsur d'echanger ses offres finales en vertu des ententes,
doit décider des dommages. Il n'a pas & s'interroger sur la totali-
té des salarres non versés cax Ja Cour d'appel a souligne gu'aucun
salaire n‘avait a &tre versé durant le lock-out mais il doyt donc
stalver sur le montant des réparations dues pour abus du droit de
lock-out.

Me Duggan a répondu & son tour. Le cadre de l'arbitrage,
selon le Code de procédure civile, est moins astreignant gue celu
créé par le Code du travail, En l'espéce, les parties ont saisy le
soussigné d'un arbltrage consensyel mais sans limiter sa compé-
tence. Le litige et les assises de sa compélence ont évolué dans
le temps, particuliérement depuis le Jugement de la Cour d'appel.
Ce tribunal lui a renvoyé le dossier aprés avorr statué gue Ll'em-
ployeur a commis une favte en manguant 3 ses obligations. Cette
faure a été son refus de répondre & la demande faite par le syndi-
cat de goumettre ses meilleures offres finalss. Oe la soxte, 11 a
rendu aimpossible l'exégution  spécifique, d'oll la réparation men-
tionnée par la Cour d'appel, l'octroir de dommages pécuniaires.
Quand on demande A un arbitre de se prononcex sur sa compétence
dans le contexte d'un arbitrage civil, on ne peut le restreindre de
la fagon proposée par l'employeur. Me Duggan a procédé d un rappel
de toute l'affaire jusqu'au stade actuel, celur de la réparation.
En svivant les arguments de l'employeur, on vide le retour du
dossier devant l'arbitre de sa substance car on nie sa compétence,

Cette position ne peut se Lenixr devant la décision de la Cour
d'appel demandant & l'arbitre de statuer sur des dommages et
intérétg, La Cour d'appel 1luxr a awnsy yeconnu une compétence
élargie et nullement restreinte, Lea 11 plaignants, par leur
volonté de falre respecter une promesse donnée, ont vu leur cax-
riére rulnée, Ils ont é&té privés de travail pendant des années, ce
qur 3 brisé leur vie et méme, dans un cas, rulné un ménage. En
1982 et 1987, ils ont donné leur parcle et cru recevoar, en contre-
payrtie, une sécurité d'emploid. Or 1'employeur leur a enlevé le
tapis sous les pieds. Depuirs, celux-ci s'acharne par tous les
moyens & se délier de sa parole La Couxr d'appel l'a pergu de la
sorte gnand elle a yetournéd le dossier & l'arbitre cn avangani, p.
38, gue "ces ententes portent sur les droits acgurs, collectivement
parlant et ne peuvent &tre modiliées par le syndicat ou l'employeur

Andee Syiadia S le consentement des salar.és, Autrement, on nierait la durée
alitre
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des entantes Lel que gouharté par lLoules les parties et les sala-
riés aurazent alors conclu un merché de dupe,”

Selon Me Duggan, ses clients se trouvent dans une situa-
tion telle qu'ils ont )'impression d'&tre des dupes, ce qul devien-
dra uwne certitude si l'arbitfe accepte les arguments de 1'em-
ployeunr. Conme les parties égxssent 4 l'intérieur du Code de
procédure civile, la compétence de l'arbitre s'en trouve élargia.
La jurisprudence mentionne que l'arbitre se voit abtribué, d'une
fagon implicite, un pouveir de réparation adéquat, ce gui favorise
les pleignants. En statuant sur sa compétence, 1l ne doit pas le
faire de fagon & s'enlever un pouvoir de répavation adéquat dans
les cixconstances, Sa compétence a donc évolué depurs le jugement
rendu par la Cour dlappel. En déposant la mésentente, le syndicat
et les 11 plaignants ne pouvalent prévoir gue l'employeur persiste-
rait dans son refus deé goumettre ses meilleures offres finales.
Dans les crrconstances, l'arbitre devrait faire droit & tous les
dommages réclamés par les plaignants pour accorder une réparation
wntégrale, Il doit ains)y remettre les créanciers de l'obligation
dans la situation qui auralt été la leur si l'employeur n'avait pas
transgressé ses oblagations, Si l'arbatre accepte les arguments de
l'employeur & 1'effet qu'il ne peut accorder gue du salaire, sans
les autres avantages réclamés par les plaignants, et en arréter le
versement au 20 janvier 2000, 1l n'exerce pas sa compétence de
remettre les parties dans la position ob elles étarent. En effet,
i1 apterdit aux plaignants de lul présenter 1'éventarl des dommages
Gue leur ont causés les transgressions par L'employeur de ses
obligations, son xefus d'gchanger les meilleures offres et son
utilisation allicate du lock-out en le prolongeant ainddment pour
les priver de leur salaire.

En réplique, le procureur patromnal a qualifié de fausse,
d'inacceptable et d'inexacte la tentative du procureur des plai-
gnants de colorer le dossier. En effet, le débat ne doit viser que
la compétence de l'arbitre, I doit constater gue les procureurs du
syndicat et des plaignants lur demandent de décider en éqguite et non
en droit, Quant au non-respect de la parole donnée par )!employeur,
cet argument aurait di) B&tre présenté devant Y'arbitre Leboeuf
Cependant, celui-c: a modifié les ententes de 1982 et de 1987 car
les employés eux-mémes ne les ont pas respectées en boycottant les

transferts. Ce fut uvne des considérations principales de sa décir-
sion, Il a voulu trancher une fois pour toutes dans sa décision de
1994. Elle n'a pas été contestéde, blen au contraire car les parties

ont signé une sentente, le 24 aodt 1994, dans le but de }'entériner.
Le syndicat a donc accspté que le processus dléchange des meilleu-

At SpaSS derniéres offres finales disparaisse comme conflrmé par les
»ibitre
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letrres d'enlente B-1 et C-1. Cette situation a forcément &té

acceptée par les plaignants, La parole donnéae en 1994 n'a donc pas
éré respecteée, Le 30 avril 1996, le syndicat s'est prété a une
embuscade sans auc'un avertissement, Il a deposé une action devant
la Cour supérieure puls demandé d'échanger les meilleures offres
finales et enfin déposer les griefs et mésententes. Me Foisy avalt
rendu sa décision quelques jours' plus tét. L'employeur n'a fait que
se défendre tour & tour devant llarbitie, la Cour supérieure, la
Cour d'appel et la Cour supréme du Canada. Dlautre part, la Cour
d'appel ne posséde pas le pouvoir ée créer un traibupal d'arbitrage
et 1l s'agrt d'une hérésie juridique gque de plaider qutelle a pu
accorder & 1'whitre une compétence accrue.

Me Monet a poursulvi cette argumentation en soumettant
gu'au plan juridique, on a atteint la fin du processus depuis qu'il
a éré convenu, le 25 février, que toutes les piréces étalent au
dossier. 11 s'agissal\t du dernier chapitre de 1'intervention de
ltarbitre car la cause a déjd été plaidée dans sa plus grande
partae,

Enfin, l'arbitre permet aux procureurs patronauvx de
produire une mésgentente logée par le syndicat, le 14 juillet 2000,
en son nom et en celur des 11 plaignants car cette pidce lul appa-
ralt tout & fait pertinente;

" La Section locale 145 du Syndicat des communications, de
Pénergle et du papier, en son nom el pour tes 11 plagnants dont
les noms sont mentionnés en annexe, considére que The Ga-
zelte a déposé la 21 Janvier 2000 une offre finale rrecevable et
iiegale, Cetlts offre a été déposée en contravention des disposi-
fions des Ententes tnpartites de 1982 et do 1987 et constitue une
violation de ces ententes, Sans himiter ce qui précéds, cetle offre
contient des sujets que les parties avaient convenu de ne plus
soulever en négociation at une dispostion permeftant de se
soustraire & ['obhgation de déposer une offre qui dott &tre accep-
ée ou refusées dans sa (otalité

Cette violation du processus d'échange des mellleures offres fi-
nales cause des prejudices tant au Syndicat gu'aux plalgnants en
ce qu'elle smpéche la conclusion d'une entente entre les parties
sur le renouveliement de la convention collective, qu'elle retarde
le retour au travail des plaignants et gu'elle prolonge indtment le
processus de renouvellement de la convention collective ainsi
que le lock-oul dont les plaignants font actueliement l'objet  Le

Syndicat et les plaignants ont drow d'8lre indemmisés pour les
prejudices subis

La présente mésentente est soumise selon la procédure prévue
aux Ententes de 1982 et 1987 Le Syndical réclame en son nom
et pour les plaignants le versement de dommages avec intérats
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et indemnilés addtionnelles pour les compenser de toul préju-
dice subi. "

MOTIFS ET DECISION

Le 12 novembre 1982, -l'employeur, le syndicat et les 200
typographes alors en poste ont signé une entente triparlite dont
l'article III prévoyailc:

» SECURITE D'EMPLOI  En contrepartie du droit de progresser
avec les changements technologiques, ta Compagnie s'engage a
garantir et garantit de protéger les employés nommeés a fannexe |
des présentes conire la perte de leur emplol réguller & femps
plein dans la salle de composition en ralson de changements
technologigues, L'emploi & temps plein visé par celte garantie
sera un emplor & plein salaire, au moins au taux prévu dans tou-
es aulres conventions collectives négotiées par les parties de
temps & autre

u

Le 5 mars 1987, l'employeur, le syndicat et chacun des 132
typographes encore & l'emplol, dont les 11 plaignants, ont signé une
seconde entente dans laguelle ilg ont maintenu l'tarticle relatif a
la sécuraté d'emplol mals en lua ajoutant, & llartaicle V, une clause
d'indexation des salaires et, & l'article XI, un processus dit de
"renouvellament des conventions collectives et réglement des diffé-
rends';

"V FORMULE DU COUT DE LA VIE

Tel que ci-dessus mentionné, les employés de la Salle de Com-
position qut ont signé la présente entente verront leur salawe
ajusté annusliernent conformément a la formule suivante,

X! RENOUVELLEMENT DES CONVENTIONS COLLEC-
TIVES ET REGLEMENTS DES DIFFERENDS

Dans fes quatre-vingt-dix (80) jours précédant Fexpiration de la
convention collective, PEmployeur et le Syndicat peuvent entre-
prendre des négoctations visant a élablir la nouvelle convention,
Les termes et conditions de l'entente demeureront en vigueur
jusqu'a ce gu'une entente soit conclue, qu'une decision soit ren-
due par un arbitre, ou jusqu'a ce que 'ne ou l'autre des parties
exerce son drok de gréve ou de lock-out

Ardire Syivesire
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Dans les deux semalnes précédant lacquisition du droit de gréve
ourde logk-out, incluant tacquisition d'un tel drott par l'application
de PArticle X de la présents entente, f'une ou fautre des parties
peut requérir l'échange des "Meitieures offres finales”, fes deux
parties devant s'exécuter simultanément, par écrit, dans les qua-
rante-huit {48) heures qui suwent ou & lintérievr d'une autre pé-
fiode de temps mutuellement acceptée par les parlies. Les
“Mellleures offres finales® contiendront seulement les clauses sur
lesquelles les parlies ne se sont pas déja entendues, Sl ne de-
vail toujours pas y avoir entente, et avant que le droit de gréve ou
de lock-out ne soit pas acquis, 'une ou f'autre des parlies peut
jemetire la mésentente & un arbitre sélectionné de la fagon pré-
vue par la convention collsctive. Si une telle requéte est sou-
mise, arbitre, aprés avoir donné aux deux parties l'opportunité
de fare leurs représentations sur le mérite de leurs proposilions
respectives, devra retenir dans sa totalite lune des "Melleures
offres finales" el rejeler lautre, dans sa totalité  La décision de
Iarbitre sera finale et obligatoire pour les” parties et deviendra
partie intégrante de la convention collective,

Le 30 avril 1996, le ayndicat a déposé ses merlleures
offres finales mais l'employeur a refusé de se préter a l'échange
prévu aux ententes. Plutdt, le 3 jurn suivant, i1 a déecrété un
Lock-out et cessé de versex aux. 11 plaignants les salalre et autres
avantages prévus A la convention collective &t aux ententes tripar-
tites des 12 novembre 1982 et 5 mars 1987, Le syndicat et les
plaignants ont logé la mésentente, le 4 juin 1996, et demandé &
l'arbitre d'ordonner a l'employeur, parmi d'autres remédes & appor-
ter, de continuer A& verser & chacun des plaignants le salaire et les
autres avantages découlant de la convention collective de travail et
des ententes rripartlites de novembre 1982 et mars 1987, L'arbitre a
accueirlly cette wésentente dans sa sentence du 5 février 1998,
L'honorable juge Grenier l'a cassée le 30 octobre suavant, La Cour
d'appel, en accuexllant le pourvol du syndicat et des 11 plaignants,
a l)artlellgment rétably les conclusaons de la sentence. L'honorable
Rousseau-Houle a écrit, pp. 39 & 41;

" En interprétant les textes qui i étauent soumis, larbitre était
justfie de conclure que le processus obligatoire du renouvelle-
ment de la convention collective prévu 4 farticle Xi de l'entente
de 1987 n'avait pas été anmhilé par la déaision de Jarbitre Le-
vosuf et gue femployeur avat manqué & ses obligations en ne
répondant pas a la demande que lu avait fate ls syndicat, le 30
avri 1996, de soumetire ses mefleures offres finales

Cependant, l'aiticle Xl de l'entente de 1987 reconnall le dront de
Jock-out de 'employeur Les appelanis ne l'ont d'adlaurs pas
coniesté devant Varbitre  J1s demandalent que ce droit soit assorti
de la procédure de renouvellement obligatolre de la convention
collective prévue a l'aricle XI et gue durant l'exercice du lock-out,

i
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lemployeur maintienne le versement des salaires el autres
avantages sociaux en alléguant que la clause d'ajustement des

salaires au coll de la vie leur garantit le malntien & un cerain ni- .
veau de vie méme durant un lock-out

En agréant & cette derniére partie de la demande des appelanis
et en ordonnant en conséquence & l'employeur 1) de continuer
a verser a chacun des plaignants le salaire st les autres avanta-
ges découlant des ententes tpartites de 1982 et 1987 et 2) de
rembourser tout salaire et tout avantage perdus en raison du
lock-out, le tout avec intéréts, farbire a commis une erreur gu
justifie intervention judiciare

En tenant pour acquis que l'article X! n'est pas un obstacle au
mainlien de f'accés & femplol et du paiement du salarre régulier
ajusié au colt de la vie pendant le lock-out, l'arbitre donne aux
dispositions de l'entente un sens qu'elles na peuvent rationnelle-
ment soutenir,

Quetlle gue solt la portée des tlauses relatives A Ja sécurité d'em-
plol, & la garantle du salawe ajusté au colt de Ia vie, 4 la durée
des ententes et & feur non renégooiation, ces clauses ne chan-
gent pas le contenu de atticle X[ de I'entente de 1987 qui permet
fexercice du droit de gréve el de lock-out  Or J'effet usuel dun
lock-out est de suspendre Fobligation de Femployeur de payer le
salaire des employés et de permettre leur accés au travat  L'ar-
ticla X! n'a nullement pour effet de priver remployeur de ce droit
consacré dans le domame des relahons de travai,

Toulefors ce dernier article vient fixer une fimite & Fexerclce du
droit au Jock-out en prévoyant un processus obligatoire de renou-
vellement de la convention collective sefon lambirage des
meilieures offres finales. |l assure forcément que tout conflit de
travail se terminera éventuellement par limposition par un ters
d'une nouvelle convention collective |l est possible que le lock-
out ait éte indOment prolong® en raison du refus par 'employeur
d'¢changer ses meilleures offres finales comme le lul avat de-
mandé Je syndicat dans les délals prévus le 30 avrit 1996 et que
les salands aient drolt & des dommages-intéréts en copsé-
quence |l appartiendra 3 Marbitre d'en décider, *

La Cour d'appel a enfin conclu devoir renvoyer "le dossier
& l'arbitre afin qu'il détermine, s'i1l y a lieu, les dommages -
intéréts quy pourraient étre accordsds aux 1l salariés par suite du
non-respect par Jl'employeur de l'article XI de 1'entente de 1987"

En l'espéee, le syndicat réclame la somme de $150, 000 pour
ses débours afin de faire respecter les droits de ses membres. Au
Jugement de l'arbitre, cette demande n'a aucune assise Juridigue car
l'employeur ne s'est Jjamals engagé face & ce dernier dans les
éntentes de 1982 et 1987. En outre, la mésentente du 4 Jjuin 1996 ne
réclamairt rien au nom du syndicat, Finalement, le jugement de la
Cour d'appel, en renvoyant le dossler & 1l'arbitre, a lumité sa

Andié Sylvesiie
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compétence & déterminer le monlant dess dommages pouvant é&tre accor-
dés aux 11 plaignants seulement.

Bn ce gui a trait & la nature des dommages auxquels les 11
plalgnants pourraient avoir droit, sa portée est limitée par les
termes des ententes de 1982 et |1987, les conclusions de la mésen-
tenta de 1996 et le dispositif de l'arxdt de la Cour d'appel.
L'entente du 12 novembre 1982 assurait aux typographes "un emploi &
plein salaire, au moins au tawx prévu dans toutes les autres conven-
tions collectives négociées par les parties de temps & autre." Lle 5
mars 1987, les parties ont stipulé dans la seconde entente que le
salaire garanti serait ajusté annuellement au colt de la vie.
Drautre part, dans la mésentente logés le 4 juidn 1996, les plai-
gnants ont demandé & l'arbitre, pavmy d'autres remédes, df “ordonner
& l'employeur de continuer 4 verser & chacun des plaignants le
salaire el les autres avantages découlant de la convention collec~
tive de travall et des ententes tripartites de novembre 1382 et mars

1987," La sentence arbitrale du 5 février 1998 a accueilli cette
demande . Finalement, la Cour d'appel a rétably une partie des
remédes octroyés par le soussigné. Ce tribunal a cassé les deux

ordonnances relatives au parement et au remboursement du salaire et
avantages perdus par’les 11 plaignants en raison du lock~out mais
retourné le dossier & l'arbaitre pour qu'il détermine, s'il y avait
l'ieu de le faire, les dommages~intérédts dus $'il en arrivait 4 la
conclusion que Y'employeur a comnis une faute en prolongeant indi-
ment son refus 'd'échanger ses merlleures offres finales. On doat
comprendre de 1'ensemble de cet arrdt gque les dommages-intéréts
auxquels ce dispositif fait allusion ne peuvent couvrir que -).es
seuls salaires et avantages prévus par la convention., Le soussigné
adjugerait ultra-petita s'il accordart les autres dommages réclamés
par les 11 plaignants ¢t identifids dans les documents remis par Me
Coté er par Me Duggan.

Par ailleurs, Me COté, & la rencontre préparatoire du 25
février et dans son exposé du 15 mars 2000, a reconnu gue la période
de la réclamation avait pris fin le 21 janvier 2000, date de la
remise par l'employeur de ses wmeirlleures offres finales. Les
procureurs et 1l'axbitre se sont rencontrés, le 25 février, dans un

but bien précis sur lequel Me Coté s'est d'abord exprimé devant ses
clients, p, 3 des notes:

Alors, c'est ta raison pour laquelle on vous a demandé & ce e
Vvous convoquiez les parties, d'abord & une réunion préparatoire
pour étre en mesure de connaltre, de part et d'autre, les pré-
André Sylveste tentions el organiser fa mécanique de ce dossierla. "

atbitre
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Me Grenier a poursuiyvi sur la méme lancée, pp. 3 et 4:

»w

Nous, on pourrail établir le type de dommages qui seralent vi-
sés par une ordonnance du {ribunal el, entourant ces questions-
1a, tenter de déterminer de quelle maniére on devrait procéder,
si on davralt séparer ou pas, le dossler, certaines questions ou
pas, dépendant de la nature du débat quiil pourrait y avoir,"

Me McRobie a soulevé, p 14;

"Maintenant, quant aux dommages, j8 pense qu'l incombe au
syndicat et/ou aux plaignants de nous exposer par écnt quels
sont les dommages spécifiques qui sont réclamés sous réserve,
evidemment, de nofre objeclion quiils devraient étre hnutés aux
salares ef avantages.”

Sulte & ces échanges, Me CO6té a précisé les

gu'il présentart au nom de ses clients, pp. 17 et 19:

Au niveau des salanés, juste en termes factuels, monsieur ls
prasident, la demande du syndicat d'échanger leurs meilleures
offres finales a été fate le 30 avri) 1996; f'employeur a refusé
d'échanger les offres le 3 mal 1896, Ces échanges-ia ont fina-
lement eu lisu le 21 janvier 2000, sute & la décision de la Cour
d'appel ef sous réserve, effectivement, des moyens gu'entend
soulever The Gazette devant fa Cour supréme

Dans un premiar temps, I'dquivalent du salare perdu ainsi
que tous les autres avantages reliés & l'emploi, par exemple,
contribution au régime de retraite, assurance-collective, et
caelera, ef ce, pour fa période du 3 mai 1996 au 21 janvier
2000, Je parle blen du salaire perdu  Donc, §'l y a eu une pé-
node ol Il n'y a pas eu de perte de salalre, Il n'y aura pas de ré-
clamation pour cette période-1a; le tout évidemment avec inté-
réts

Me McRobie a répondu, p.19:

“Je pense que c'est dviden! que ¢a démontre qu'on aura un dé-
bat assez ntéressant sur ta question de ce qu peut &lre récla-
me."

demandes




Me CBté, dans son énoncé sommairc daté du 15 mars, a
repris cette position:

"1, L'arbitre a pleinement compeélence pour déterminer les
dommages-intéréls qui doivent 8tre accordés aux onze
{(11) salariés en ralson du refus par femployeur de pro-
céder & Péchange des "meileurs offres finales" comme
fui avait demandé Je syndicat le 30 avrl 1998, cette déci-
sion ayant indiment prolongé le lock-out,

2 Cette prolorigation indue s'est poursulvie jusquiau 21
Janvier 2000 au moment ol I'échange des metlleures of-
fres s'est effectué,

8, |.es salariés réclament

ay Fequivatent du salaire perdu entre le 3 mat 1996 et
le 21 janvier 2000

b) les aufres avantages reliés & l'emplor (lsls le re-
gime de retratte, le régime d'assurance collective,
elc ) et cg, du 3 mai 1998 au 21 janvier 2000

Lae procureur du syndicat, dans son énoncé, a écrat, au
chapitre des dommages dus aux plaignants, qu'il réferait l'arbitre
"aux réclamations mentionnées & 1'exposé transmis par le procureur
des plaignants salarids."

Enfin, au paragraphe 24 de leur exposé, les procureurs de
l'employeur ont écrat:

"La Compagnie prend acte de la déclsion du Syndicat ef des
salanés de limler Ja période visée pour toute réclamation de
dommages du 3 mai 1998 au 26 janvier 2000, sans toutefols
axtscune admission de sa part quant au bien-fondé de cetle po-
sition "

La position de Me C6té était tout & fart logigue.
L'employeur, le 21 janvier 2000 et pour se conformer a 1'ordonnance
de la Cour d'appel, a décidé de procéder au dépdt de ses meilleures
offres fanales. Il a ainsi mis un terme au comportement fautif
reproché par les plaignants et le syndicat. Dans les circonstan~
ces, les exposés préliminaires, dont l'objet étart de préciser les

André Sylvesire
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domnages et positions respectives des parties, revétajent la nature
d'aveux et liaient les parties.

D'ailleurs, la mésentente du 14 juillet 2000 réclame, au
nom du syndicat et de chacun des plaignants, "le versement de
dommages avec intéréts et indemélté additionnelles pour les compen-
ser de tout préjudice suby et ce, depnis l'offre finale alléguée

d'airrecevable et 1llégale du 21 janvier 2000",

L'arbitre doit donc conclure que les dommages ont courus
jusqu'au 21 janvier 2000.

Enfin, 11 va de sol que les plaignants devront, et le
plus toét possible, fournir & 1’employeur, dans un écrit détaillé,
le montant des dommages qu'arls réclament en termes de salaires et
d'avantages sociraux perdus et, & la méme occasion, remettre celul
des revenus gagnés durant la méme période ot considérés comme
élément de mitigation.

BERTHIERVILLE, CE 11 OQCTOBRE 2000,

/s/ André Sylvestre

ME ANDRE SYLVESTRE,
Arbitre Unique.
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