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PEPALL J.

REASONS FOR DECTSION

Introduction

(11  Canwest Global Communications Corp. (“Canwest Global™) is a leading Canadian media
company with intcrests in (i) newspaper publishing and digital media; and (i) free-to-air
telcvision stations and subscription based specialty television channels. Canwest Global, the
entities in its Canadian television business (excluding CW Investments Co. and its subsidiaries)

and the Nauonal Post Company (which prior to October 30, 2009 owned and published the
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National Post) (collectively, the “CMI Entitics™), obtained protection from their creditors in a
Companies’ Creditors Arrangement Act' (“CCAA™) proceeding on October 6, 2009.” Now, the
Canwcst Global Canadian newspaper entities with the exception of National Post Inc. seek
similar protection. Specifically, Canwest Publishing Inc./Publications Canwest Inc. (“CPT™),
Canwest Books Inc. (“CBI1™), and Canwest (Canada) Inc. (“CCI™) apply for an order pursuant to
the CCAA. They also seek to have the stay of procecdings and the other benefits of the order
extend to Canwest Limited Partnership/Canwest Société en Commandite (the “Limited
Partnership™). The Applicants and the Limiled Partnership arc referred to as the “LP Entities™
throughout these reasons. The term “Canwest™ will be used 1o reler to the Canwest cnterprise as
a whole. It includes the LP Entitics and Canwest Global’s other subsidiaries which are not

applicants inn this proceeding.

[2]  All appearing on this application supported the relief requested with the exception of the
Ad Hoc Committee of 9.25% Senior Subordinated Noteholders. That Comrmttee represents

certain unsceurcd creditors whom I will discuss more fully later.
[3] I granted the order requested with reasons o follow. These arc my rcasons.

[4]  Tstart with three observations, Firstly, Canwest Global, through its ownership intercsts in
the LP Entities, is the largest publisher of daily English language newspapers in Canada. The LP
Entities own and operate 12 daily newspapers across Canada. These newspapers are part of the
Canadian heritage and landscape. The oldest, The Gazette, was established in Montreal in 1778.
The others are the Vancouver Sun, The Provinee, the Ottawa Citizen, the Edmonton Journal, the
Calgary Herald, The Windsor Star, the Times Colonist, The Star Phocnix, the Leader-Post, the
Nanaimo Daily News and the Alberni Valley Times. These newspapers have an estimated

averape weckly rcadership that exceeds 4 million. The LP Entitics also publish 23 non-daily

"R.S.C. 1985, ¢. C. 36, as amended.

 On October 30, 2009, substantially all of the assets and business of the National Post Compuany were transferred to
the company now known as Mational Post Inc.
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newspapers and own and operate a number of digilal media and online operations. The
communily served by the LP Entities is huge. In addition, based on August 31, 2009 figures, the
LP Entities employ approximately 5,300 employees in Canada with approximately 1,300 of
those employees working in Ontario. The granting of the order requested is premised on an
anticipated going concern sale of the newspaper business of the LP Entitics. This serves not just

the interests of the LP Entities and their stakeholders but the Canadian community at large.

[5] Secondly, the order requested may contain some shortcomings; it may not be perfect.

That said, insolvency proceedings lypically involve what is fcasiblc, not what is flawless.

[6]  Lastly, although the builders of this insolvent business are no doubl unhappy with its fate,

aratitude is not misplaced by acknowledging their role in its construction,

Backeround Facts

(1) Financial Difficulties

[7] The LP Entities generate the majority of their revenues through the sale of advertising.
In the fiscal year ended August 31, 2009, approximately 72% of the LP Entities’ consolidated
revenue derived from advertising. The LP Entitics have been seriously affected by the economie
downturmn in Canada and their consolidated advertising revenues declined substantially in the
latter half of 2008 and in 2009. In addition, they experienced increases in ccrtain of their

opecrating costs.

[8] On May 29, 2009 the Limited Partnership failed, for the first time, to m;ake certain
interest and principal reduction payments and related interest and cross currency swap payments
totaling approximately $10 million in respeet of its senior secured credil facilities, On the same
day, the Limited Partnership announced that, as of May 31, 2009, it would be in breach of certain
financial covenants set out in the credit agreement dated as of July 10, 2007 between its
predecessor, Canwest Media Works Limited Partnership, The Bank of Nova Scotia as
administrative agent, a syndicate of secured lenders (“the LP Secured Lenders™), and the

predecessors of CCI, CPI and CBI as guaraniors, The Limited Partnership also failed to make
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principal, interest and fee payments due pursuant to this credit agreement on June 21, June 22,

July 21, July 22 and August 21, 2009,

9]  The May 29, 2009, defaults under the senior secured credit facilities triggered defaults in
respect of rclated foreign currency and interest rate swaps. The swap counterparties (the
“ITedging Secured Creditors™) demanded payment of $68.9 million. These unpaid amounts rank

pari passu with amounts owing under the LP Secured Lenders’ credit facilities,

[10] On or around August 31, 2009, the Limited Partnership and certain of the LP Secured
Lenders entered into a forbearance agreement in order to allow the LP Entities and the LP
Secured Lenders the opportunity to negotiate a pre-packaged restructuring or rcorganization of
the affairs of the LP Entities. On November 9, 2009, the forbearance agreement expired and
since then, the LP Sceured Lenders have been in a position to demand payment of approximately
$953.4 million, the amount outstanding as at August 31, 2009. Nonctheless, they continued
negotiations with the LP Entities. The culmination of this process is that the LP Entities are now
secking a stay of proceedings under the CCAA in order to provide them with the NECessary
“breathing space™ to restructure and reorganize their businesses and to preserve their enterprise

value for the ultimate benefit of their broader stakeholder community.

[11] The Limiled Partnership released its annual consolidated financial statements for the
twelve months ended August 31, 2009 and 2008 on November 26, 2009. As at August 31, 2009,
the Limited Partnership had total consolidatcd asscts with a net book value of approximately
$644.9 million. This included consolidated current assets of $182.7 million and consolidated
non-current assets of approximately $462.2 million. As at that date, the Limited Partnership had
total consolidated liabilities of approximately $1.719 billion (increased [rom $1.656 billion as at
August 31, 2008). These liabilities consisted of consolidated current liabilities of $1.612 billion

and consolidated non-curtent liabilities of $107 million.

(12] The Limited Partnership had been experiencing deteriorating financial results over the
past year. For the year cnded August 31, 2009, the Limited Partnership’s consolidated revenues
decreased by $181.7 million or 15% to $1.021 billion as compared to $1.203 billion for the year
ended August 31, 2008. For the year ended August 31, 2009, the Limited Partnership reported a
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consolidated net loss of $66 million compared to consolidated net earnings of $143.5 million for

fiscal 2008.
(i1) Indebtedness under the Credit Facilities
[13]  The indebtedness under the credit facilitics of the LP Entities consists of the following.

(a) The LP senior sccured credit facilities are the subject matter of the July 10, 2007
credit agreement already mentioned. They are guaranteed by CCI, CPI and CBI.
The security held by the LP Secured Lenders has been reviewed by the solicitors
for the proposed Monitor, FTT Consulting Canada Ine. and considered to be valid
and cnforceable.” As at August 31, 2009, the amounts owing by the LP Entities

totaled $953.4 million exclusive of interest.’

(b)  The Limited Partnership is a party to the aforementioned foreign currency and
interest rate swaps with the Hedging Sccured Creditors. Defaults under the LP
senior secured credit facilities have trigecred defaults in respect of these swap
arrangements.  Demand for repayment of amounts totaling $68.9 million

(exclusive of unpaid interest) has been made. These obligations arc sccured.

{c) Pursuant to a senior subordinated credil agreement dated as of July 10, 2007,
between the Limited Partnership, The Bank of Nova Scotia as administrative
agent for a syndicate of lenders, and others, certain subordinated lenders agreed to
provide the Limited Partnership with access to a term credit facility of up to $75
million. CCI, CP1, and CBI are guarantors. This facility is unsecured, guaranteed
on an unsccurcd basis and currently fully drawn. On Junc 20, 2009, the Limited

Partnership failed to make an interest payment rcsulting in an event of default

? Subject to certain assumptions and qualifications.

? Although not formally in evidence before the court, counsel for the LP Sccured Lenders advised the court that
currently $382,889,000 in principal in Canadian dollars is outstanding along with $458,042,000 in principal in
Ameriean dollars,
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under the credit agreement. In addilion, the defaults under the senior secured
credit facilities resulted in a default under this facility. The senior subordinated

lenders are in a position to take stcps to demand payment.

(d) Pursuant to a note indenture between the Limited Partnership, The Bank of New
York Trust Company of Canada as trustee, and others, the Limited Parinership
issued 9.5% per annum senior subordinated unsecurcd notes due 2015 in the
aggregate principal amount of US $400 million. CPI and CBI are guarantors. The
notes arc unsecured and guaranieed on an unsecured basis. The noteholders are in
a position lo take steps to demand immediate payment of all amounts outstanding

under the notes as a result of events of default.

[14] The LP Entities use a centralized cash managcment system at the Bank of Nova Scotia
which they proposc to continue. Obligations owed pursuant to the existing cash management

arrangements are sccured (the “Cash Management Creditor™).
(1ii) LP lintities” Response to Financial Difficulties

[15] The LP Entities took a number of steps to address their circumstances with a view to
improving cash flow and strengthening their balance shect. Nonetheless, they began to
experience significant tightening of credit from critical suppliers and other trade creditors. The
LF Entities” debt totals approximately $1.45 billion and they do not have the liquidity required to

make payment in respect of this indebtedness. They are clearly insolvent.

[16] The board of directors of Canwest Global struck a special committee of directors (the
“Special Committec™) with a mandate to explorc and consider strategic alternatives. The Special
Commillee has appointed Thomas Strike, the President, Corporate Development & Strategy
Implementation, as Recapitalization Officer and has rctained Gary Colter of CRS Ing. as
Restructuring Advisor for the LP Entities (the “CRA™). The President of CPT, Dennis Skulsky,
will report directly to the Special Committee.
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[17] Given their problems, throughout the summer and fall of 2009, the LP Entities have
participated in difficult and complex ncgotiations with their lenders and other stakeholders to

obtain forbearance and to work towards a consensual restructuring or recapitalization.

[18] An ad hoc commitiee of the holders of the senior subordinated unsecured notes (the “Ad
Hoc Committee™) was formed in July, 2009 and retained Davies Ward Phillips & Vincberg as
counsel. Among other things, the Limited Partnership agreed to pay the Commitiee’s legal fees
up to a maximum of $250,000. Representatives of the Limited Partnership and their advisors
have had ongoing discussions with representatives ol the Ad Hoc Committee and their counscl
was granted access to certain confidential information following execution of a confidentiality
agreement. The Ad Hoc Committee has also engaged a financial advisor who has been granted
access to the LP Entities’ virtual data room which contains confidential information regarding
the business and affairs of the LP Entities. There is no evidence of any satisfactory proposal
having been made by the noteholders. They have been in a position to demand payment since

August, 2009, but they have not done so.

[19] In the meantime and in order to permit the businesscs of the LP Entities {0 conlinue to
operate as going concemns and in an effort to preserve the greatest number of jobs and maximize
value for the stakeholders of the I.P Entities, the LP Entities have been cngaged in negotiations

with the LP Senior Lenders, the result of which is this CCAA application.
(iv) The Support Agreement, the Secured Creditors’ Plan and the Solicitation Process

[20] Since August 31, 2009, the LP Enlities and the LP administrative agent for the LP
Secured Lenders have worked together to negotiate terms for a conscnsual, prearranged
restructuring, recapitalization or reorganization of the business and affairs of the LP Entities as a

going concern. This is referred to by the parties as the Support Transaction.

[21]  As part of this Support Transaction, the LP Entitics are seeking approval of a Support
Agreement entered into by them and the administrative agent for the LP Secured Lenders. 48%
of the LP Secured Lenders, the Hedging Secured Creditors, and the Cash Management Creditor
(the “Securcd Creditors™) are party to the Support Agreement,
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[22] Three interrelated clements are contemplated by the Support Agreement and the Support
Transaction: the credit acquisition, the Secured Creditors’ plan (the “Plan™), and the sale and

investor solicitation process which the parties refer to as SISP.

[23] The Support Agreement contains various milestones with which the LP Entities are to
comply and, subject to a sucecssful bid arising from the soli¢itation process (an important caveat
i my view), commits them to support a credit acquisition. The credit acquisition involves an
acquisition by an entity capitalized by the Secured Creditors and desecribed as AcquireCo.
AcquireCo. would acquire substantially all of the assets of the LP Entitics (including the sharcs
in National Post Inc.) and assume certain of the liabilities of the LP Enlilies. Tl is contemplated
that AcquireCo. would offer employment to all or substantially all of the employees of the LP
Entitics and would assume all of the LP Entities’ existing pension plans and existing post-
retirement and post-employment benelil plans subject o a right by AcquireCo., acting
commercially reasonably and after consultation with the operational management of the LP
Entities, to exclude certain specified liabilitics. The credit acquisition would be the subject
matier of a Plan to be voted on by the Secured Creditors on or before January 31, 2010. There
would only be onc class. The Plan would only compromise the LP Entities’ secured claims and
would not affect or compromise any other claims against any of the LP Entities (“unaffected
¢laims”™). No holders of the unaffected claims would be entitled to vote on or receive any
distributions of their claims. The Sccured Creditors would exchange their outstanding secured
claims against the LP Entities under the LP credit agrcement and the swap obligations
respectively for their pro rata shares of the debt and equity to be issued by AcquireCo. All of
the LP Entitics’ obligations under the LP secured claims calculated as of the date of closing less
$25 million would be deemed to be satisfied following the closing of the Acquisition Agreement,
LP secured claims in the amount of $25 million would continue to be held by AcquireCo. and

constitute an outstanding unsceured ¢laim against the P Entities.

[24]  The Support Agreement contemplates that the Financial Advisor, pamely RBC
Dominion Securities Inc., under the supervision of the Monitor, will conduct the solicitation
process. Completion of the credit acquisition process is subject to a successful bid arising from

the solicitation process. In general terms, the objective of the solicitation process is to obtain a
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better offer (with some limitations described below) than that reflected in the credit acquisition.
Tf none is obtained in that process, the LP Entities intend for the credit acquisition to proceed

assuming approval of the Plan, Court sanction would also be required.

[25] In more detailed terms, Phase I of the solicitation process is expected to last
approximately 7 weeks and qualified interested parties may submit non-binding proposals to the
Financial Advisor on or before February 26, 2010. ‘Thereafter, the Monilor will assess the
proposals to determine whether there is a reasonable prospect of obtaining a Superior Ofter. This
is in cssence a cash offer that is equal to or higher than that represented by the credit acquisition.
If there is such a prospect, the Monitor will recommend that the process continue into Phase II.
I there is no such prospect, the Monitor will then determine whether there is a Superior
Alternative Offcr, that is, an offcr that is not a Supcrior Offer but which might noncthelcss
receive approval from the Secured Creditors. If so, to proceed into Phase II, the Superior
Alternative Offer must be supported by Sceurcd Creditors holding morc than at least 33.3% of
the sccured claims. If it is not so supported, the process would be terminated and the LP Entities

would then apply for court sanction of the Plan.

[26] Phase II is expected to last approximately 7 weeks as well. This period allows for due
diligence and the submission of final binding proposals. The Monitor will then conduct an
assessment akin to the Phase 1 process with somewhat similar attendant outcomes if there are no
Superior Offers and no acceptable Alternative Superior Offers. If there were a Superior Offer or
an acccptable Alternative Superior Offer, an agreement would be negotiated and the requisite

approvals sought,

[27] The solicitation process is designed to allow the LP Entities to test the markel. One
concern is that a Superior Offcr that benefits the secured lenders might operate to preclude a
Superior Alternative Offer that could provide a better result for the unsccured creditors, That
said, the LP Entities arc of the view that the solicitation process and the support transaction
presentl the best opportunity for the businesses of the LP Entities to continue as going concerns,
thereby preserving jobs as well as the economic and social benefits of their continued operation.
At this stage, the alternative is a bankruptcy or liquidation which would result in significant

detriment not only to the creditors and cmployees of the LP Entities but to the broader
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community that benefits from the continued operation of the LP Entities” business. I also take
some comfort from the posilion of the Monitor which is best captured in an excerpt from ity

preliminary Report:

The terms of the Support Agreement and SISP were the
subject of lengthy and intense arm’s length negotiations
between the LP Entities and the LP Admumsirative Agent,
The Proposed Monitor supports approval of the process
contemplated therein and of the approval of those documents,
but without in any way fettering the various powers and
diseretions of the Monitor,

[28] It goes without saying that the Monitor, being a court appointed officer, may apply to the

court for advice and dircctions and also owes reporting obligations to the court.

[29]  Asto the objection of the Ad IToc Comunittee, I make the following observations. Firstly,
they represent unsecurcd subordinated debt. They have been in a position to take action since
August, 2009. Furthermore, the LP Entities have provided up to $250,000 for them to retain
legal counsel. Meanwhile, the LP Secured Lenders have been in a position to enforce their rights
through a non-conscnsual court proceeding and have advised the LP Entities of their abilities in
that regard in the event that the LP Entities did not move forward as contemplated by the
Support Agrcement.  With the Support Agreement and the solicitation process, there is an
enhanced likelihood of the continuation of going concern operations, the preservation of jobs and
the maximization of value for stakeholders of the LP Entities. Tt seemed to me that in the face of
these facts and given that the Support Agrcement expired on January 8, 2010, adjourning the
proceeding was not merited in the circumstances. The Committee did receive very short notice.
Without being taken as encouraging or discouraging the use of the comeback clause in the order,
I disagree with the submission of counsel to the Ad Hoc Commitiee to the effect that it is very
difficult if not impossible to stop a process relying on that provision. That provision in the order

is a meaningful one as is clear from the decision in Muscletech Research & Development Inc.’.

* 2006 CarswellOntL 264 (8.C.1.).
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On a come back motion, although the positions of parties who have relied bona fide on an Initial
Order should not be prejudiced, the onus is on the applicants for an Initial Order to satisfy the

court that the ¢xisting terms should be upheld.

Proposed Monitor

|30] The Applicants propose that FTI Consulting Canada Inc. serve as the Monitor. It
currently serves as the Monitor in the CMI Entities’ CCAA proceeding. It is desirable for FTT to
act; it is qualified to act; and it has consented to act. Tt has not served in any of the incompatible
capacities deseribed in section 11.7(2) of the CCAA. The proposed Monitor has an enhanced role

that is reflected in the order and which is acceptable.

Pronosed Order

[31] As mentioned, I granted the order requested. Tt is clear that the LP Lntitics nced
protection under the CCAA. The order requested will provide stability and enable the LP
Entitics to pursue their restructuring and preserve enterprise value for their stakeholders. Without
the benefit of a stay, the LP Entities would be required to pay approximately $1.45 billion and

would be unable 1o continue operating their businesses.
(a) Threshold Issues

[32] The chief place of busincss of the Applicants is Ontario. They qualify as debtor
companies under the CCAA. They are affiliated companics with total claims against them that
far exceed $5 million. Demand for payment of the swap indcbtedness has been made and the
Applicants are in default under all of the other facilities outlined in these reasons. They do not

have sufficient liquidity to satisfy their obligations. They are clearly insolvent.
(b) Limited Partnership

[33] The Applicants seek to extend the stay of proceedings and the other relief requested to
the Limited Partnership. The CCAA definition of a company does not include a partnership or a
limited partnership but courts have exercised their inherent jurisdiction to extend the protections

of an Initial CCAA Order to partnerships when it was just and convenient to do so. The relief
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has been held to be appropriate where the operations of the partnership are so intertwined with
those of the debtor companies that irreparable harm would ensuc if the requested stay were not

granted: Re Canwest Global Communications Corp®and Re Lehndor(f General Partners Lid.

[34] In this case, the Limited Partnership is the administrative backbone of the LP Entitics and
is integral to and intertwined with the Applicants® ongoing operations. [t owns all shared
information technology asscts; it provides hosting services for all Canwest properties; it holds all
softwarc licences used by the LP Entities; it is party to many of the shared services agreements
involving other Canwest entities; and employs approximatcly 390 full-time cquivalent
cmployees who work in Canwest’s shared services area. The Applicants state that failure to
extend the stay to the Limited Partnership would have a profoundly negative impact on the value
of the Applicants, the Limited Partnership and the Canwest Global enterprise as a whole. In
addition, exposing the assets of the Limited Partnership to the demands of creditors would make
it impossible for the LP Entities to successfully restructure. I am persuaded that under these

cireumstances 1t 18 just and convenient to grant the request.
(c) Filing of the Secured Creditors’ Plan

[35] The LP Entities propose to present the Plan only to the Secured Creditors. Claims of

unsecured creditors will not be addressed.
[36] The CCAA scems to contcmplate a single creditor-class plan. Sections 4 and 5 state:

s.4 Where a compromise or an arrangement is proposed
between a debtor company and its unsceured creditors or any
class of them, the court may, on the application in a summary
way of the company or of any such creditor or of the trustee
in bankruptcy or liquidator of the company, order a meeting
of the creditors or class of creditors and, 1t the court so

® 2009 CarswellOnt 6184 at para. 29 ( S.C.1).

7{1993), 9 B.L.R. (2d) 275 (Ont. Gen. Div.).
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determines, of the shareholders of the company, to be
surmmoned in such manner as the court directs.

%5 Where a compromise or an arrangement is proposed

between a debtor company and its sccured creditors or any

class of them, the court may, on the application in a summary

way of the company or of any such creditor or of the trustee

in bankrupicy or liquidator of the company, order a meeting

of the creditors or class of creditors and, if the court so

determines, of the sharcholders of the company, to be

summoned in such manner as the court dircets.
[37] Case law has interpreted these provisions as authorizing a single credilor-class plan. For
instance, Blair J. (as he then was) stated in Re Philip Services Corp.® 1 " There is no doubt that a
debtor is at liberty, under the terms of sections 4 and 5 of the CCAA, o make a proposal to
secured creditors or 1o unsecured creditors or to both groups."® Similarly, in Re Anvil Range
Mining Corp.m. the Court of Appcal stated: "It may also be noted that s. 5 of the CCAA
contemplates a plan which is a compromisc between a debtor company and its secured creditors
and that by the tcrms of s. 6 of the Act, applied to the facts of this case, the plan is binding only

on the securcd creditors and the company and not on the unsecured creditors."!!

[38] Based on the foregoing, 1t 1s clear that a debtor has the statulory authorily to present a
plan to a single class of creditors. In Re Anvil Range Mining Corp., the issue was raised in the
context of the plan’s sanction by the court and a consideration of whether the plan was fair and
reasonable as it ¢liminated the opportunity for unsccured creditors to rcalize anything. The basis
of the argument was that the motions judge had erred in not requirmg a more complete and in

depth valuation of the company’s assels relative to the claims of the secured creditors,

* 1999 CarswellOnt 4673 (S.C.1.).
® Thid at para. 16.
¥ (2002),34 C.B.R, (4™) 157 (Ont. C.A.), leave to appeal to $.C.C. refused (March 6,2003).

1 Ibid at para_ 34,
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[39] In this case, I am not being asked to sanction the Plan at this stage. Furthermore, the
Monitor will supervisc a vigorous and lengthy solicitation process to thoroughly canvass the
market for alternative transactions. The solicitation should provide a good indication of market
value. In addition, as counsel for the LP Entities observed, the noteholders and the LP Entities
never had any forbearance agreement. The notcholders have been in a position to take action
since last summer but chose not to do so. One would cxpect somte action on their part if they
themsclves believed that they "were in the money". While the process is not perfect, it is subject

to the supervision of the court and the Monitor is obliged to report on its results to the court.

|40] In my view it is appropriate in the circumstances to authorize the LP Entities to filc and

present a Plan only to the Sceured Creditors.
(d) DIP Financing

[411 The Applicants scek approval of a DIP facility in the amount of $25 million which would
be secured by a charge over all of the assets of the LP Entities and rank ahead of all other
charges except the Administration Charge, and ahead of all other cxisting security intercsts

except validly perfected purchase moncy sccurity intcrests and certain specific statutory

encumbrances.

[42] Section 11.2 of the CCAA provides the statutory jurisdiction to grant a DIP charge. In Re
Canwest’?| 1 addressed this provision. Firstly, an applicant should address the requirements
contained in section 11,2 (1) and then address the enumerated factors found in section 11.2(4) of

the CCAA. As that list is not exhaustive, it may be appropriate to consider other factors as well.

[43] Applying these principles to this case and dealing firstly with section 11.2(1) of the
CCAA, notice cither has been given to sceured creditors likely to be affected by the security or
charge or alternatively they arc not affected by the DIP charge. While funds are not anticipated
to be immediately necessary, the cash flow statements project a good likelihood that the LP

12 Qupra, note 7 at paras. 31-35.
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Entities will require the additional liquidity afforded by the $25 million. The ability to borrow
funds that are secured by a charge will help retain the confidence of the LP Entities’ trade
creditors, employees and suppliers. It is expected that the DIP facility will permit the LP Entities
to conduct the solicitation process and consummate a recapitalization Iransaction of a sale of all
or some of its assets. The charge does not secure any amounts that were owing prior to the filing.

As such, there has been compliance with the provisions of section 11.2 (1).

[44] Turning then to a consideration of the factors found in section 11.2(4) of the Act, the LP
Entities are expected to be subject to these CCAA proceedings until July 31, 2010. Their
busincss and financial affairs will be amply managed during the proccedings. This is a
conscnsual filing which is reflective of the confidence of the major creditors in the current
management configuration. All of these factors favour the granting of the charge. The DIP loan
would enhance the prospects of a viable compromise or arrangement and would cnsure the
necessary stability during the CCAA process. | have alrcady touched upon the issue of value.
That said, in relative terms, the quantum of the DIP financing is not large and there is no rcadily
apparcnt material prejudice to any creditor arising from the granting of the charge and approval

of the financing. T also note that it is endorsed by the proposed Monitor in its report.

[451 Other factors to consider in asscssing whether to approve a DIP charge include the
reasonablencss of the financing terms and more particularly the associated fees. Ideally there
should be some evidence on this issue. Prior to entering into the forbearance agreement, the LP
Entities sought proposals from other third party lenders for a DIP facility. In this case, some but
not all of the Sccured Creditors are participating in the financing of the DIP loan, Therefore,
only some would benefit from the DIP while others could bear the burden of it. While they may
have opted not to participate in the DIP financing for various reasons, the concurrence of the non
participating Secured Creditors is some market indicator of the appropriateness of the terms of

the DIP financing.

[46] Lastly, I note that the DIP lenders have mdicated that they would not provide a DIP
facility if the charge was not approved. In all of these circumstances, T was prepared to approve

the DIP facilily and grant the DIP charge.
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(e) Critical Suppliers

P.017-026

The LP Entities ask that they be authorized but not required to pay pre-filing amounts

owing in arrcars to certain suppliers if the supplier is critical to the business and ongoing

operations of the LP Entities or the potential future benefit of the payments is considerable and

of value to the LP Entitics as a whole. Such payments could only be made with the consent of

the proposed Monitor, At present, it is contemplated that such suppliers would consist of certain

newspaper suppliers, newspaper distributors, logistic suppliers and the Amex Bank of Canada

The LP Entities do not seek a charge to secure payments to any of its critical suppliers.

[48]

[49]

Section 11.4 of the CCAA addresses critical suppliers. Tt states:

11.4(1) On application by a debtor company and on notice to
the secured credilors who are likely to be affected by the
security or charge, the court may make an order declaring a
person to be a critical supplier to the company if the court is
satisfied that the person is a supplier of goods and services to
the company and that the goods or services that are supplied
are critical to the company’s continued operation.

(2) If the court declares the person to be a critical supplier,
the court may make an order requiring the person to supply
any goods or services specified by the court Lo the company
on any terms and conditions that are consistent with the
supply relationship or that the court considers appropriate.

(3) If the court makes an order under subsection (2), the court
shall, in the order, declarc that all or part of the properly of
the company is subjcet to a security or charge in favour of the
person declared to be a critical supplier, in an amount equal
to the value of the goods or services supplied upon the terms
of the order,

(4) The court may order that the sccurity or charge rank in
priority over the claim of any secured creditor of the
gompany.

Mr. Byers, who is counsel for the Monitor, submits that the court has always had

discretion to authorize the payment of critical suppliers and that section 11.4 is not intended to

address that issue. Rather, it is intended to respond to a post-filing situation where a debtor
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company wishes to compel a supplier to supply. In those circumstances, the court may declare a
person 1o be a critical supplier and require the person to supply. If the court chooses to compel a
person to supply, it must authorize a charge as security for the supplier. Mr. Barnes, who is
counsel for the LP Entities, submits that section 11.4 is not so limited. Section 11.4 (1) gives the
court gencral jurisdiction to declare a supplier to be a “critical supplier” where the supplier
provides goods or scrvices that are essential to the ongoing business of the debtor company. The

permissive as opposed to mandatory language of section 11.4 (2) supports this interpretation,

[50]1 Section 11.4 is not very clear. As a matler of principle, onc would expect the purpose of
section 11.4 to be twofold: (1) to codify the authority to permit suppliers who are critical to the
contimucd operation of the company to be paid and (ji) to require the granting of a charge in
circumstances where the court is compelling a person to supply. If no charge is proposed to be
granted, there is no need to give notice to the secured creditors. T am not certain that the
distinction between Mr, Bycrs and Mr, Barnes’ interpretation is of any real significance for the
purposes of this case. Either section 11.4(1) does not oust the court’s inherent jurisdiction to
make provision for the payment of eritical suppliers where no charge 15 requested or it provides
authority to the court to declare persons 1o be critical suppliers. Section 11.4(1) requires the
person to be a supplier of goods and services that are critical to the companies’ operation but

does not impose any additional conditions or limitations.

[51] The LP Entities do not seek a charge bul ask that they be authorized but not required to
make payments for the pre-filing provision of goods and services lo certain third parties who are
critical and integral to thewr businesses. This includes newsprint and ink suppliers. The LP
Entties are dependent upon a continuous and uninterrupted supply of newsprint and ink and they
have insufficient inventory on hand to meet their needs. It also includes newspaper distributors
who are required to distribute the newspapers of the LP Entities; American Express whose
corporate card programme and accounts are used by LP Entitics cimployees for business related
expenses; and royalty fecs accrued and owing to content providers for the subscription-based on-
line service provided by FPinfomart.ca, one of the busincsscs of the LP Entities. The LP Entities
believe that it would be damaging to both their ongoing operations and their ability to restructure

if they are unable to pay their critical suppliers. I am satisficd that the LP Entities may freat
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these parties and those described in Mr. Strike’s affidavit as critical suppliers but none will be

paid without the consent of the Monitor.
(f) Administration Chargc and Financial Advisor Charge

[52] The Applicants also seek a charge in the amount of $3 million to secure the [ees of the
Meonitor, its counscl, the LP Entities” counsel, the Special Committee’s finameial advisor and
counsel to the Special Committee, the CRA and counsel to the CRA. These are professionals
whose services are critical to the successful restructuring of the LP Entities’ business. This
charge is to rank in priority to all other security interests in the LP Entities’ assets, with the
exception of purchase money sccurity interests and specific statutory encumbrances as provided
for in the proposcd order.”® The LP Entities also request a $10 milkion charge in favour of the
Financial Advisor, RBC Dominion Sccuritics Inc. ‘The Financial Advisor is providing
investment banking services to the LP Entitics and is cssential to the solicitation process. This

charge would rank in third place, subsequent to the administration charge and the DIP charge.

[53] In the past, an administration charge was granted pursuant to the inherent jurisdiction of
the court. Scction 11.52 of the amended CCAA now provides statutory jurisdiction to grant an

administration charge. Section 11.52 states:

On notice lo the secured creditors who are likely 1o be
affected by the security or charge, the court may make an
order declaring that all or part of the property of the debtor
company 15 subject to a security or charge — in an amount that
the court considers appropriate — in respect of the fees and
cxpenses of

(a) the monitor, including the fees and expenses of any
financial, legal or other experts cngaged by the monitor
in the performance of the monitor’s dutics;

3 This exception also applies to the other charges granted.
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(b) any financial, legal or other cxperts engaged by the
company for the purpose of proceedings under this Act;
and

{¢) any financial, legal or other experts engaged by any
other inicrested person if the court is satisfled that the
sccurity or charge is necessary for their effective
participation in proceedings undcr this Act.

(2) The court may order that the security or charge rank in

priority over the claim of any secured creditor of the

company.
[54] T am satisfied that the issuc of notice has been appropriately addressed by the LP Entities.
As to whether the amounts arc appropriate and whether the charges should exiend to the
proposed beneficiarics, the section does not contain any specific ¢riteria for a court to consider in
its assessment. It seems to me that factors that might be considered would include:

(a) the size and complexity of the businesses being
restructured;

(b) the proposed role of the beneficiaries of the charge;
(¢} whether there is an unwarranted duplication of roles;

(d) whether the quantum of the proposced charge appears to
be fair and reasonable;

(c) the position of the sccured creditors likely to be
affected by the charge; and
(f) the position of the Monitor.

This is not an exhaustive list and no doubt other relevant factors will be developed in the

jurisprudence,

[55] There is no question that the restructuring of the LP Entities is large and highly complex
and it is reasonable to expect extensive involvement by professional advisors. Each of the
professionals whose fees are to be secured has played a crtical role in the LP Entities
restructuring activities to date and cach will continue to be integral to the solicitation and

restructuring process. Furthermore, there is no unwarranted duplication of roles. As to quantum
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of both proposed charges, I accept the Applicants’ submissions that the business of the LP
Entities and the tasks associated with their restructuring are of a magnitude and complexity that
justify the amounts. I also take some comfort from the fact that the administrative agent for the
LP Secured Lenders has agreed to them. In addition, the Monitor supports the charges requested.
The quantum of the administration charge appears to be fair and rcasonable. As to the quantum
of the charge in favour of the Financial Advisor, it is more unusual as it involves an incentive
payment but I note that the Monitor conducted its own duc diligence and, as mentioned, is
supportive of the request. The quantum reflects an appropriate incentive to sccurce a desirable
alternative offer. Based on all of these factors, T concluded that the two charges should be

approved.
(g) Directors and Officers

[56] The Applicants also seek a dircetors and officers charge (“D & O charge™) in the amount
of 8§35 million as security for their indemnification obligations for liabilities imposed upon the
Applicants’ directors and officers. The D & O charge will rank after the Financial Advisor
charge and will rank pari passu with the MIP charge discussed subsequently. Section 11,51 of
the CCAA addresses a D & O charge. 1 have already discussed scction 11.51 in Re Canwest™ as
it related to the request by the CMI Enﬁtics for a D & O charge. Firstly, the charge is essential to
the successful restructuring of the LP Iintitics. The continued participation of the experienced
Boards of Dircctors, management and employees of the LP Entities is critical to the
restrucluning.  Retaining the current officers and directors will also avoid destabilization.
Furthermore, a CCAA restructuring creates new rsks and potential liabilities for the directors
and officers. The amount of the charge appears to be appropriate m light of the obligations and
liabilities that may be incurred by the directors and officers. The charge will not cover all of the
directors’ and officers’ liabilities in a worse case scenario. While Canwest Global maintains D &

O liability insurance, it has only been extended to February 28, 2009 and further extensions are

' Supra note 7 at paras, 44-48,
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unavailable. As of the date of the Initial Order, Canwest Global had been unable to obtain

additional or replacement insurance coverage.

[57] Understandably in my view, the direclors have indicated that due to the potential for
significant personal liability, they cannot continue their service and involvement in the
restructuring absent a D & O charge. The charge also provides assurances to the employees of
the LP Entities that obligations for accrued wages and termination and severance pay will be
satisfied. All sccured creditors have either been given nolice or arc unaffected by the D & O
charge. Lastly, the Monitor supports the charge and T was satisfied that the charge should be

granted as requested.
(h) Management Incentive Plan and Special Arrangements

[58] The LP Entities have made amendments to employment agreements with 2 key
employees and have developed certain Management Incentive Plans for 24 participants
(collectively the “MIPs”). They scck a charge in the amount of $3 million to secure these

obligations. Tt would be subsequent o the D & O charge.

[59] The CCAA is silent on charges in support of Key Employee Retention Plans (“KERPs™)
but they have been approved in numcrous CCAA proccedings. Most recently, in Re Canwest’?, 1
approved the KERP requested on the basis of the factors enumerated in Re Grant Forresi’® and
given that the Monitor bad carefully reviewed the charge and was supportive of the request as
were the Board of Directors, the Special Committee of the Board of Directors, the Human

Resources Committee of Canwest Global and the Adhoc Committee of Noteholders.,

[60] The MIPs in this case are designed to facilitate and encourage the continued participation
of certain senior executives and other key employees who are required to guide the LP Entities

through a successful restructuring. The participants are critical to the successful restructuring of

15 Supra note 7.

1 12009] 0.J. No. 3344 (8.C.1).
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the LP Entities. They are cxperienced executives and have playcd critical roles in the
restructuring initiatives 1o date. They are integral to the continued operation of the business
during the restructuring and the successful completion of a plan of restructuring, reorganization,

coOmpromisc or arrangement.

[61] In addition, it is probable that they would consider other ecmployment opportunities in
the absence of a charge securing their payments. The departure of senior management would
distract from and undermine the restructuring process that 1s underway and it would be extremely
difficult to find replacements for these employees. The MIPs provide appropriate incentives for
the participants 10 remain in their current positions and ensures that they are properly

compensated for their assistance in the reorganization process.

[62] In this case, thc MIPs and the MIP charge have been approved in form and substance by
the Board of Directors and the Special Committee of Canwest Global. ‘The proposed Monitor
has also expressed its support for the MIPs and the MIP charge in its pre-filing report. In my

view, the charge should be pranted as requested.
(i) Confidential Information

[63] The LP Entitics request that the court seal the confidential supplement which contains
individually identifiable information and compensation information including scasitive salary
information about the individuals who are covered by the MIPs. It also containg an unredacted
copy of the Financial Advisor’s agreement. 1 have discrction pursuant to Section 137(2) of the
Courts of Justice Act'’ to order that any document filed in a civil proceeding be treated as
confidential, sealed and not form part of the public record. That said, public access in an

important tenet of our system of justice.

7 R.&.0. 1990, ¢. C.43, as amended.
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[64] The threshold test for sealing orders is found in the Supreme Court of Canada decision of
Sterra Club of Canada v Canada (Minister of F inance)’s. In that casc, lacobucei J. stated that an
order should only be granted when: (i) it is necessary in order to prevent a serious risk to an
important interest, including a commercial interest, in the context of litigation because
reasonable alternative measures will not prevent the risk; and (ii) the salutary effects of the
confidentiality order, including the effects on the night of civil litigants to a fair trial, outweigh its
deleterious cffcets, including the effects on the right to free expression, which in this context

includes the public interest in open and accessible courl proceedings.

[65] In Re Canwest” 1 applied the Sierra Club test and approved a similar request by the
Applicants for the scaling of a confidential supplement containing unredacted copies of KERPs
for the ecmployees of the CMI Entities. Ilere, with respect to the first branch of the Sierra Club
test, the confidential supplement contains unredacted copies of the MIPs. Protecting the
disclosure of sensitive personal and compensation information of this nature, the disclosure of
which would causc harm to both thc LP Entitics and the MIP participants, is an important
commercial intercst that should be protecied. The information would be of obvious strategic
advantage to competitors. Moreévcr, there are legitimate personal privacy concerns in issuc. The
MIP participants have a reasonable expectation that their names and their salary information will
be kept confidential. With respect to the sccond branch of the Sierra Club test, keeping the
information confidential will not have any deleterious effects. As in the Re Canwesr case, the
aggregate amount of the MIP charge has been disclosed and the individual personal information
adds nothing. The salutary effects of sealing (he confidential supplement outweigh any
conceivable deleterious cffects. In the normal course, outside of the context of a CCAA
procceding, confidential personal and salary information would be kept confidential by an
employer and would not find its way into the public domain. With respect to the unredacied

Financial Advisor agreement, it containg commercially sensitive information the disclosure of

120021 2 8.C.R. 522.

¥ Qupra, note 7 at para. 52
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which could be harm(ul to the solicitation process and the salutary effects of sealing it outweigh
any deleterious effects. The confidential supplements should be sealed and not form part of the

public record at least at this stage of the proceedings.

Conclusion

[66] For all of these reasons, | was prepared to grant the order requested.

Xl )

{ Pephll J.

Released: January 18, 2010
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