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Case Name:

Blue Note Caribou Mines Inc. (Re)

IN THE MATTER OF The Companies' Creditors Arrangement Act,
R.S.C. 1985, c. C-36, as amended

AND IN THE MATTER OF the Application of Blue Note Caribou
Mines Inc., a body corporate

AND IN THE MATTER OF the Application of Pricewaterhousecoopers
Inc., Trustee in Bankruptcy of Blue Note Caribou Mines Inc.

AND IN THE MATTER OF an Application by Breakwater Resources
Ltd. and Canzinco Ltd. for various orders relating to the Stay

of Proceedings against Blue Note Caribou Mines Inc.
AND IN THE MATTER OF the Application By J.S. Redpath Limited

(Court File No. N/C/69/08) and Longyear Canada, ULC and Boart
Longyear Alberta Limited, doing business under the name and

style of Boart Longyear Canada (Court File No. N/C/68/08),
Lien Claimants, for an Order lifting the Stay Order and

continuing the said Lien Claimants' Action
Between

Royal Bank of Canada and Certain Other Noteholders, pursuant
to the Trust Indenture between Computershare Trust Company of
Canada and Blue Note Mining Inc., dated May 4, 2007, Intended

Appellants (Applicants), and
Pricewaterhousecoopers Inc., in its capacity as Monitor of

Blue Note Caribou Mines Inc. and in its capacity as Trustee in
Bankruptcy of Blue Note Caribou Mines Inc., Diorite Securities

Limited in its capacity as Trustee of the Fern Trust,
Breakwater Resources Ltd., Canzinco Ltd., J.S. Redpath Limited

and Longyear Canada, ULC and Boart Longyear Alberta Limited,
doing business under the name and style of Boart Longyear
Canada, Provincial Holdings Limited, Computershare Trust
Company of Canada, Intended Respondents (Respondents)

And between
Maple Minerals Corporation, Intended Appellant (Applicant),

and
Pricewaterhousecoopers Inc., in its capacity as Monitor of

Blue Note Caribou Mines Inc. and in its capacity as Trustee in
Bankruptcy of Blue Note Caribou Mines Inc., Diorite Securities
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Limited in its capacity as Trustee of the Fern Trust,
Breakwater Resources Ltd., Canzinco Ltd., J.S. Redpath Limited

and Longyear Canada, ULC and Boart Longyear Alberta Limited,
doing business under the name and style of Boart Longyear
Canada, Provincial Holdings Limited, Computershare Trust
Company of Canada, Intended Respondents (Respondents)

[2010] N.B.J. No. 267

[2010] A.N.-B. no 267

360 N.B.R. (2d) 67

69 C.B.R. (5th) 298

2010 CarswellNB 388

File Nos. 41-10-CA and 42-10-CA

New Brunswick Court of Appeal

B.R. Bell J.A.

Heard: April 12, 2010.
Judgment: May 19, 2010.

(21 paras.)

Bankruptcy and insolvency law -- Proceedings -- Appeals and judicial review -- Leave to appeal --
Applications by Maple Minerals and others for leave to appeal from an order that Fern Trust's net
profit interest remained in force as it was not affected by Blue Note Caribou Mines' bankruptcy, and
that Breakwater Resources held a 20 per cent proprietary interest in the real property of Blue
Note's mine dismissed -- The issues were not significant to the practice and the proposed appeals
were not meritorious.

Civil litigation -- Civil procedure -- Appeals -- Leave to appeal -- Applications by Maple Minerals
and others for leave to appeal from an order that Fern Trust's net profit interest remained in force
as it was not affected by Blue Note Caribou Mines' bankruptcy, and that Breakwater Resources held
a 20 per cent proprietary interest in the real property of Blue Note's mine dismissed -- The issues
were not significant to the practice and the proposed appeals were not meritorious.

Applications by Maple Minerals and others for leave to appeal from an order that Fern Trust's net
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profit interest remained in force as it was not affected by Blue Note Caribou Mines' bankruptcy, and
that Breakwater held a 20 per cent proprietary interest in the real property of Blue Note's mine. In
July 2009, Blue Note made an assignment in bankruptcy. In September 2009,
PricewaterhouseCoopers ("PWC"), in its capacity as monitor and trustee of Blue Note, entered into
an agreement with the predecessor of Maple Minerals for the sale of Blue Note's assets. Two of the
encumbrances which PWC and Maple Minerals sought to extinguish were a 10 per cent net profit
interest held by Diorite Securities in its capacity as trustee of Fern Trust, and a 20 per cent interest
in the real estate claimed by Breakwater Resources.

HELD: Applications dismissed. There was overwhelming evidence to support the motion judge's
conclusions. The issues raised on appeal were limited to the facts of the case and were not
significant to the practice. Furthermore, the proposed appeals were not prima facie meritorious, and
they would have unduly hindered the progress of the matter.

Statutes, Regulations and Rules Cited:

Bankruptcy and Insolvency Act, R.S.C. 1985, c. B-3

Companies' Creditors Arrangement Act, R.S.C. 1985, c. C-36, s. 11.02(2)(b)

New Brunswick Rules of Court, Rule 62.03(4)

Counsel:

For the Intended Appellants: Steven L. Graff and Aaron T. Collins, for Royal Bank of Canada and
Certain Other Noteholders.

Howard A. Gorman, for Maple Minerals Corporation.

For the Intended Respondents:

George L. Cooper, for PricewaterhouseCoopers Inc., as Monitor and Trustee in Bankruptcy of Blue
Note Caribou Mines Inc.

Thomas G. O'Neil, Q.C., for Diorite Securities Limited as Trustee of the Fern Trust.

Stephen J. Hutchinson, for Breakwater Resources Ltd. and Canzinco Ltd.

DECISION

B.R. BELL J.A.:--
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I. Introduction

1 On July 14, 2009 Blue Note Caribou Mines Inc. (Blue Note), the owner of the Caribou mines,
made an assignment in bankruptcy pursuant to the Bankruptcy and Insolvency Act, R.S.C. 1985, c.
B-3. On September 30, 2009, PricewaterhouseCoopers Inc. (PWC), in its capacity as monitor and
trustee of Blue Note, pursuant to the Companies' Creditors Arrangement Act, R.S.C. 1985, c. C-36
entered into an agreement with the predecessor of Maple Minerals Corporation (Maple Minerals)
for the sale of Blue Note's assets. The sales agreement contemplated the sale of the assets in two
stages. Stage I involved the sale of the personal property at a price of $3 million CDN and stage II
involved the sale of the real property for $1.25 million CDN. The stage I sale closed on October 7,
2009. The stage II sale was contingent upon a court order to permit the transfer free and clear of all
interests, claims and encumbrances on the real estate. Two of the encumbrances which PWC and
Maple Minerals sought to extinguish were: a 10% net profit interest (NPI) held by Diorite Securities
Limited in its capacity as trustee of the Fern Trust (Fern Trust), and a 20% interest in the real estate
claimed by Breakwater Resources Ltd. (Breakwater). In response to PWC's motion to extinguish
liens and encumbrances, Breakwater moved for a declaration that it was entitled to a 20% interest in
the mine (this claim originally was for the whole of the mine, including personal property, but was
later amended to claim an interest in real estate only).

2 The motions by PWC and Breakwater were consolidated by the motion judge and heard in
Bathurst, N.B. on January 12, 13, 14, 15 and 16, 2010. Following a lengthy analysis of the relevant
facts and jurisprudence, the motion judge concluded: (1) Fern Trust's NPI remains in force as it was
not affected by Blue Note's bankruptcy; and (2) Breakwater holds a 20% proprietary interest in the
real property of the mine. In addition, the motion judge refused a request by Breakwater and some
of the lien claimants to lift the stay of proceedings then in place pursuant to s. 11.02(2)(b) of the
Companies' Creditors Arrangement Act.

3 Maple Minerals seeks leave to appeal the decision in respect of both Breakwater's and Fern
Trust's interest. Royal Bank of Canada and certain other Note Holders pursuant to a Trust Indenture
between Computer Share Trust Company Canada and Blue Note dated May 4, 2007 (RBC & other
Note Holders) seek leave to appeal only with respect to the motion judge's conclusions regarding
Fern Trust's interest.

4 Breakwater challenges both Maple Minerals' and the RBC & other Note Holders' standing to
seek leave to appeal. Fern Trust joins Breakwater in its challenge to Maple Minerals' standing.

II. Standing

A. Standing -- Maple Minerals

5 Breakwater and Fern Trust assert that Maple Minerals is in the same position as a losing bidder
at an auction. They rely, in part, upon Re Consumers Packaging Inc. (2001), 150 O.A.C. 384,
[2001] O.J. No. 3908 (C.A.) (QL) where an unsuccessful bidder sought leave to appeal an order
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under the CCAA approving a sale to a competing bidder. The Court, per curiam, held:

[...] despite its protestations to the contrary, it is evident that Ardagh is a
disappointed bidder [...]. There is authority from this court that an unsuccessful
bidder has no standing to appeal or to seek leave to appeal. As a general rule,
unsuccessful bidders do not have standing [...] (or to appeal from an order
approving the sale) because the unsuccessful bidders "have no legal or
proprietary right as technically they are not affected by the order" [...] [para. 7]

6 Similar jurisprudence is found in the recent case of BDC Venture Capital Inc. v. Natural
Convergence Inc., [2009] O.J. No. 3611 (QL), 2009 ONCA 637. The debtor developed software
enabling its licensees to sell services to their customers. The debtor's business was in financial
distress. One of its licensees provided the debtor with initial financial support, and then offered to
purchase its assets. The debtor accepted the offer, which was supported by its secured creditors. The
debtor obtained orders appointing an interim receiver and authorizing the sale. After the orders were
made, another of the debtor's licensees tendered a comparable offer for the purchase of the debtor's
assets and appealed from the order authorizing the sale to the first licensee. As a result of the
appeal, the order authorizing the sale to the first licensee was automatically stayed pursuant to s.
195 of the Bankruptcy and Insolvency Act. The first licensee (the purchaser) applied for an order
lifting the stay. In granting the motion, Lang J.A., for the Court, stated:

[...] on the material before me, BluArc's main interest in the sale appears to be
that of a belated and disappointed potential purchaser. It does not appear to have
a legal or proprietary right to either participate in the sale process or attack that
process. [...] [para. 20]

7 Despite the stay having been lifted, BluArc proceeded with its appeal. In BDC Venture Capital
Inc v. Natural Convergence Inc., [2009] O.J. No. 3896 (QL), 2009 ONCA 665 the Court concluded
BluArc had no standing to bring the appeal.

8 With respect, the circumstances in the present case are not at all similar to those in which one is
faced with an appeal by a 'bitter bidder'. In the present case, the proposed appellant was not a
'bidder'. Following intensive negotiations, it entered into a two stage agreement for the purchase of
all of the assets of Blue Note. The parties had completed Stage I of that agreement. Maple Minerals
acquired a proprietary interest in the whole of the agreement, regardless of the fact that part of it
contemplated a court order that would permit the transfer of rights, free and clear of all
encumbrances. It had argued its case fully before the motion judge. The motion judge did not limit
Maple Minerals' standing before him; nor, was any challenge made before him to its standing. In
my view, this is one of those cases in which a prospective purchaser has acquired a legal right or
interest which could be adversely affected by a court order. It should therefore have standing to
make its case (see Skyepharma PLC v. Hyal Pharmaceutical Corp. (2000), 47 O.R. (3d) 234, [2000]
O.J. No. 467 (C.A.) (QL), at para 19.)
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B. Standing -- RBC & other Note Holders

9 All parties agree that the formal name of one of Blue Note's secured creditors is Computer
Share Trust Company of Canada. However, all parties also acknowledge, and the evidence in the
record demonstrates, that pursuant to a trust indenture Computer Share represents a number of
secured creditors, RBC being one of them. Computer Share can only act upon the authorization of a
fixed percentage of the secured creditors represented by it. Due to the limited time available to react
in the present case, sufficient numbers of the secured creditors bound by the trust indenture were
unable to collectively provide instructions to Computer Share on the leave application. For that
reason, RBC & other Note Holders, all of whom are secured creditors affected by the motion
judge's decision, seek leave to appeal. In my view, this Court would be putting form over substance
in the event it were to conclude that RBC & other Note Holders should be denied standing because
of the language of the trust indenture. I conclude they have standing to appeal the decision.

III. Merits of the leave application

10 The leave provisions under Rule 62.03(4) of the Rules of Court and the CCAA are set out
below:

APPEALS
RULE 62

CIVIL APPEALS TO THE COURT OF APPEAL

62.03 Leave to Appeal

(4) In considering whether or not to grant leave to appeal, the judge hearing the
motion may consider the following:

(a) whether there is a conflicting decision by another judge or court
upon a question involved in the proposed appeal;

(b) whether he or she doubts the correctness of the order or decision in
question; or

(c) whether he or she considers that the proposed appeal involves
matters of sufficient importance.

Companies' Creditors Arrangement Act, R.S.C. 1985, c. C-36

Leave to appeal

Page 6



13. Except in Yukon, any person dissatisfied with an order or a decision made
under this Act may appeal from the order or decision on obtaining leave of the
judge appealed from or of the court or a judge of the court to which the appeal
lies and on such terms as to security and in other respects as the judge or court
directs.

R.S., 1985, c. C-36, s. 13; 2002, c. 7, s. 134.

Court of appeal

14.(1) An appeal under section 13 lies to the highest court of final resort in or for
the province in which the proceeding originated.

Practice

(2) All appeals under section 13 shall be regulated as far as possible according to the
practice in other cases of the court appealed to, but no appeal shall be entertained
unless, within twenty-one days after the rendering of the order or decision being
appealed, or within such further time as the court appealed from, or, in Yukon, a
judge of the Supreme Court of Canada, allows, the appellant has taken
proceedings therein to perfect his or her appeal, and within that time he or she
has made a deposit or given sufficient security according to the practice of the
court appealed to that he or she will duly prosecute the appeal and pay such costs
as may be awarded to the respondent and comply with any terms as to security or
otherwise imposed by the judge giving leave to appeal.

R.S., 1985, c. C-36, s. 14; 2002, c. 7, s. 135.

11 While there is no apparent conflict between the two enactments, courts do take a different
approach to their interpretation. Given the very broad language of the New Brunswick codification
of the test, I will limit my assessment to the CCAA jurisprudence. Generally, leave to appeal in
CCAA proceedings is granted sparingly. In Stelco Inc. (Re) (2005), 75 O.R. (3d) 5, [2005] O.J. No.
1171 (C.A.) (QL), Blair J.A. discussed the criteria to be applied in determining whether to grant
leave to appeal under the CCAA. He observed as follows:

This court has said that it will only sparingly grant leave to appeal in the context
of a CCAA proceeding and will only do so where there are "serious and arguable
grounds that are of real and significant interest to the parties": Country Style
Food Services Inc. (Re) (2002), 158 O.A.C. 30; [2002] O.J. No. 1377 (C.A.), at
para. 15. This criterion is determined in accordance with a four-pronged test,
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namely,

(a) whether the point on appeal is of significance to the practice;
(b) whether the point is of significance to the action;
(c) whether the appeal is prima facie meritorious or frivolous;
(d) whether the appeal will unduly hinder the progress of the action.

(para. 24)

12 Similar statements of the law are found in Manitoba, Alberta and British Columbia
jurisprudence, as is evident in the following excerpt from the decision of Monnin J.A. in Re
Winnipeg Motor Express Inc. (2008), 236 Man.R. (2d) 3, [2008] M.J. No. 392 (QL), 2008 MBCA
133:

[...] the test to be applied on a leave application under the CCAA is a narrow one
and, as will be demonstrated, it is to be applied selectively and sparingly.
Wittmann J.A. of the Alberta Court of Appeal sets out the test in Canadian
Airlines Corp., Re, 2000 ABCA 149, 80 Alta. L.R. (3d) 213, in these words (at
paras. 6-7):

The criterion to be applied in an application for leave to appeal pursuant to
the CCAA is not in dispute. The general criterion is embodied in the
concept that there must be serious and arguable grounds that are of real and
significant interest to the parties: Multitech Warehouse Direct Inc., Re
(1995), 32 Alta. L.R. (3d) 62 (Alta. C.A.) at 63; Smoky River Coal Ltd., Re
(1999), 237 A.R. 83 (Alta. C.A.); Blue Range Resource Corp., Re (1999),
244 A.R. 103 (Alta. C.A.); Blue Range Resource Corp., Re (2000), 15
C.B.R. (4th) 160 (Alta. C.A. [In Chambers]); Blue Range Resource Corp.,
Re (2000), 15 C.B.R. (4th) 192 (Alta. C.A. [In Chambers]).

Subsumed in the general criterion are four applicable elements which originated
in Power Consolidated (China) Pulp Inc. v. British Columbia Resources
Investment Corp. (1988), 19 C.P.C. (3d) 396 (B.C.C.A.), and were adopted in
Med Finance Co. S.A. v. Bank of Montreal (1993), 22 C.B.R. (3d) 279
(B.C.C.A.). McLachlin, J.A. (as she then was) set forth the elements in Power
Consolidated as follows at p. 397:

(1) whether the point on appeal is of significance to the practice;
(2) whether the point raised is of significance to the action itself;
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(3) whether the appeal is prima facie meritorious or, on the other hand,
whether it is frivolous; and

(4) whether the appeal will unduly hinder the progress of the action.

These elements have been considered and applied by this Court, and were not in
dispute before me as proper elements of the applicable criterion.

It is also useful to consider what was said in Smoky River Coal with respect to
the granting of leave to appeal. We find (at paras. 61-62):

The fact that an appeal lies only with leave of an appellate court (s. 13,
CCAA) suggests that Parliament, mindful that CCAA cases often require
quick decision making, intended that most decisions be made by the
supervising judge. This supports the view that those decisions should be
interfered with only in clear cases. [paras. 14-15]

13 It is against that legal backdrop that one must consider the findings of fact and the analysis
undertaken by the motion judge in relation to both Breakwater and Fern Trust.

IV. Breakwater's 20% Interest in the mines

14 The motion judge concluded that Blue Note, as part of its consideration for acquiring the
mines, issued to Breakwater an Unsecured Subordinated Convertible Debenture in the amount of
$15 million CDN. The parties (Blue Note and Breakwater) also entered into a Marketing Agency
Agreement and a Net Smelter Royalty Agreement. The debenture granted to Breakwater an option
to convert the debenture into a 20% interest in the mines. On August 29, 2008 Breakwater exercised
its conversion option. On September 3, 2008 Blue Note issued a press release entitled "Blue Note's
Caribou has a new partner". In the press release Blue Note stated:

Montreal, QC -- September 3, 2008 -- Blue Note Mining is pleased to report that
Breakwater Resources has exercised its right pursuant to the terms of the
Unsecured Subordinated Convertible Debenture issued by Blue Note dated
August 1st, 2006 to convert the Debenture in exchange for a twenty percent
(20%) interest in the mineral properties and mine facilities which comprise the
Carbibou and Restigouche mines in New Brunswick now owned by Blue Note's
subsidiary, Blue Note Caribou Mines Inc.

Having the Debenture surrendered by Breakwater, Blue Note Caribou Mines and
Breakwater are now contractually obligated to enter into a joint venture
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agreement which releases Blue Note and Blue Note Caribou Mines from all
liability under the Debenture.

"We feel that this decision validates everything we always have believed about
the Caribou mines," Said Michael Judson, President and Chief Executive Officer
of Blue Note Mining, "it is a high quality asset, and Breakwater understands its
value."

15 In notes to financial statements for the years ended December 31, 2007 and December 31,
2008, Blue Note's auditors, Ernst & Young reported as follows:

[...]

As at August 29, 2008, Breakwater Resources Ltd. exercised the conversion
option to obtain a 20% interest in the Caribou Mines. This conversion resulted in
a loss on conversion of $14,949,162 which represents the difference between
20% of the carrying value of the Caribou Mines as of August 29, 2008 and
$11,229,285 the carrying value of the Debenture at that date ... The Corporation
has accounted for this conversion as a sale of a portion of their mining properties,
constituting a business and therefore has accounted for the investment in the
Caribou Mines by Breakwater Resources Ltd. as a non controlling interest.

16 Finally, on July 17, 2009, PWC, acting as monitor, advised Breakwater that it could not claim
to be a creditor of Blue Note since it had converted its interests into a proprietary one.

17 While litigation has arisen between Blue Note and Breakwater concerning some of the terms
of the conversion, including a joint venture agreement, there is overwhelming evidence to support
the motion judge's conclusion that Breakwater holds a 20% interest in the mines.

18 Having considered the motion judge's conclusions, I am of the view the issue raised on appeal
regarding Breakwater is one limited to the facts of the case. While of significance to the parties, the
issue raised is not significant to the practice. I am also of the view the proposed appeal is not prima
facie meritorious, and would unduly hinder the progress of the matter. I therefore deny leave to
appeal the motion judge's decision regarding Breakwater's interest in the mines.

V. Fern Trust's NPI in the mines

19 In August 1990, East West Caribou Mining Limited (Caribou) owned the mines. During a
refinancing of the mines at that time, Caribou executed a document which included the granting of a
"freely assignable 10% net profits interest [NPI]" to East West Minerals N.L. Fern Trust is the
successor to East West Minerals N.L. The NPI runs with the land. In this regard see Blue Note
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Mining Inc. v. Fern Trust (Trustee of) (2008), 337 N.B.R. (2d) 116, [2008] N.B.J. No. 360 (QL),
2008 NBQB 310; aff'd (2009), 342 N.B.R. (2d) 151, [2009] N.B.J. No. 75 (QL); 2009 NBCA 17.
The document defines Caribou as being East West Caribou Mining Limited. Paragraph 7 of the
document provides that the NPI will terminate upon the bankruptcy of Caribou. Maple Minerals and
the RBC & other Note Holders contend that because Blue Note, the successor to Caribou is
bankrupt, it follows that the NPI is no longer in effect. They say the requirement to pay the 10%
NPI died with the bankruptcy of Blue Note. In deciding that the NPI remained in full force and
effect, the motion judge applied conventional contractual interpretation techniques, including the
plain and ordinary meaning rule. He noted that the clause in question referred to the bankruptcy of
"Caribou", and not its "successor and assigns". He noted that "Caribou" is a defined term in the
contract. Furthermore, he noted that the NPI is to be read in conjunction with a subordination
agreement which makes provision for, inter alia, the insolvency of the "borrower"; the borrower
being Caribou. Given the NPI is intended to be read in conjunction with the subordination
agreement, the only logical conclusion is that neither "Caribou" nor "the borrower" refer to any
entity other than Caribou.

20 With respect to Fern Trust's NPI in the mines, I am led to the same conclusion I reached in
relation to Breakwater. While the issue raised in the proposed appeal is of significance to the
parties, it is largely factually driven and therefore not of significance to the practice. I am also of the
view the proposed appeal is not prima facie meritorious, and would unduly hinder the progress of
the matter. I therefore deny leave to appeal the motion judge's decision regarding Fern Trust's NPI
in the mines.

21 In view of the positions taken on the issue of standing, and the results on the merits of the
leave applications, each party shall bear its own costs on the leave application.

B.R. BELL J.A.

cp/e/qlrxg/qljxr/qlced/qljyw
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commercial body of persons did, in fact, have a trading character 
to protect, and could sue in respect of publications tending to 
injure that character. The principle of injury to the character of a 
corporation is, in my view, even more realistic and applicable to a 
corporate school board. 

In Canada, the British Columbia Court of Appeal in City of 
Prince George v. British Columbia Television System Ltd. (1979), 
95 D.L.R. (3d) 577, [1979] 2 W.W.R. 404, 10 M.P.L.R. 24, 
considered the above cases, inter alia, and held that a municipal 
corporation in British Columbia had the capacity to sue for libel. 
And in Church of Scientology of Toronto v. Globe & Mail Ltd. et 
al. (1978), 19 O.R. (2d) 62, 84 D.L.R. (3d) 239 (Ont. H.C.), Mr. 
Justice Cory, as he then was, stated at p. 64 O.R., p. 241 D.L.R.: 

Then authorities lead one to the conclusion that there can be no doubt of the 
right of a non-profit corporation to bring an action for libel or slander without 
proof of special damages which would affect it in its property or financial 
position or in the nature of its trade or calling. Where the trade or calling as 
here is one of "religion" the scope for injury in the trade or calling may be 
very broad indeed. 

For these reasons then, I held that the Board was a proper 
party, inasmuch as it had both the authority to maintain an action 
in libel, and a reputation that could be protected by such an 
action. 

Application dismissed. e 

[COURT OF APPEAL] 

Colautti Construction Ltd. v. City of Ottawa 	 f 

LACOURCIERE, CORY AND 	 22ND MAY 1984. 
TARNOPOLSKY JJ.A. 

Appeal — Grounds — Question of fact — Trial judge not making clear 
findings — Whether new trial required. 

Contracts — Documents — Extrinsic evidence — Subsequent variation —
Building contract requiring all changes to be authorized in writing — Owner 
making several changes orally and paying for work — Whether contract 
varied. 

The plaintiff contracted to install a new sewer line for the defendant city. The 
line marked for excavation was too close to a water-main and, after some work had 
been done, had to be relocated causing additional cost. The plaintiff claimed that 
the error arose through the defendant's fault in marking the line for excavation, 
and that the city's project officer had undertaken to pay the additional costs. At 
trial the judge made no findings of fact in respect of the way in which the error was 
caused or on the alleged undertaking, but he dismissed the plaintiff's claim. The 
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contract provided that all changes were to be authorized in writing, but several 
other changes had been made orally and paid for. 

a 	On appeal to the Ontario Court of Appeal, held, allowing the appeal and 
ordering a new trial, the strict requirement of writing had been varied by the 
conduct of the parties. Consequently, findings of fact were essential to determine 
the contractual, or restitutionary, rights of the plaintiff. As the critical findings had 
not been made a new trial was necessary. 

b 
Cases referred to 

Lewis v. Todd et al., [1980] 2 S.C.R. 694, 115 D.L.R. (3d) 257, 14 C.C.L.T. 294, 
34 N.R. 1; Charles Sundstrom et al. v. State of New York (1914), 213 N.Y. 68; Sir 
Lindsay Parkinson & Co., Ltd. v. Goners of Works Public Buildings, [1950] 1 All 
E.R. 208 

APPEAL by the plaintiff from a judgment of Sirois J. in an action 
on a building contract. 

Ronald J. Rolls, Q.C., and Raymond G. Colautti, for appellant. 
Douglas R. Wallace, for respondent. 

d 
	The judgment of the court was delivered by 

CORY J.A.: 	On October 15, 1982, the plaintiff/appellant 
Colautti Construction Ltd. ("Colautti") was awarded judgment for 
$9,497.23 and the balance of its claim was dismissed. Colautti is 
appealing this judgment. 

e The factual background 

Colautti carries on business as a sewer and watermain 
contractor. On January 3, 1979, it entered into a contract with the 
Corporation of the City of Ottawa (the "City") for the construction 
of sanitary sewers along Roosevelt Ave. 

The proposed 18-in. sanitary sewer was to be installed in a 
north-south direction on Roosevelt Ave. The plans and specifica-
tions which were provided to Colautti for the purposes of 
tendering on the contract indicated that the new sewer was to be 
installed near the centre of the road and some 10 ft. east of an 

g existing 12-in. diameter sanitary sewer running parallel to the 
proposed new sewer. An existing six-inch water-main was also 
shown on the plans. The water-main was located immediately 
adjacent to (within two feet) and parallel to the existing sanitary 
sewer. The position of the proposed new sewer line, the existing 
12-in. sanitary sewer and the water-main are all clearly indicated 
on the plans. 

The contract provided that the layout work was to be done by 
the City. This involved surveyors setting out the proposed line for 
the new sanitary sewer by staking or placing monuments or 
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reference points such as grade stakes or picket nails. The line 
should have been offset 10 ft. to the east of the proposed new 
sewer line for it would have been impractical to set the line down 
the middle of Roosevelt Ave. The contractor was then to set his 
line by referring to the stakes and projecting the proposed line of 
the works from those stakes by measuring back 10 ft. The 
contractor was required to adhere strictly to the lines and grades 
set out by the City. 

The surveyors for the City laid out the line on January 15, 1979. 
The contractor commenced construction the same date. At that 
time Mr. Weiss, a superintendent for Colautti, set out the 
proposed centre line for the new sanitary sewer by measuring 
back a distance of 10 ft. from the line of stakes that had been set 
out by the surveyors for the City. Weiss testified that he 
measured over from the line, made his marks on the road to show 
where the centre line of the proposed sewer was to be located, and 
commenced drilling operations. 

The plans indicated that the water-main was within one or two 
feet of the existing 12-in. sanitary sewer. The water-main would 
thus be approximately eight or nine feet distant from the proposed 
sewer line. Uncontradicted evidence confirmed that the plans 
were reasonably accurate as to the location of the existing 12-in. 
sewer and water-main and that the water-main was located within 
a foot of the existing 12-in. sanitary sewer. 

The contractor's method of procedure was to drill the rock along 
the line of the proposed sewer, blast the rock, and subsequently to 
excavate the rock and soil to the appropriate depth shown on the 
plans. A crew would then place a proper bedding material in the 
trench, lay the pipe on top of that material and backfill the 
excavated trench. 

On January 15th, when the first blasting was undertaken, it was 
found that the six-inch water-main had been damaged. The water-
main was then exposed. The evidence was that the distance 
between the centre line of the proposed sewer laid out and the 
water-main was only three feet instead of the eight or nine feet 
indicated on the plans. 

The City's project officer, who had the responsibility for the 
execution of this contract, was informed of the water-main break. 
He attended at the work site and directed Colautti to continue 
blasting along the line as laid out. Colautti resumed its drilling and 
blasting operations on January 16th. The watermain was again 
ruptured. Once again, the project officer was consulted and once 
again he directed to Colautti to continue its operations along the 
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proposed line as laid out. The drilling and blasting was resumed 
and yet again the water-main was ruptured. 

a 	The parties then agreed that a new survey line should be set out 
for the proposed sewer. The new survey line was measured from 
the westerly side of Roosevelt Ave. Final measurements showed 
that the sewer, as installed, was 16.73 ft. east of the existing 12- 
in. sanitary sewer. 

• Correspondence between the parties 

When the contract was completed, the parties exchanged corre-
spondence pertaining to the contract and the additional costs 
incurred by Colautti. In a letter to the City dated September 
12th, Colautti noted that the water-main was located only three 
feet from the proposed 18-in. sewer as staked out by the City's 
surveyors. It was stated that Mr. Spero (the City's project officer 
responsible for the work) was immediately called and a site 
meeting was requested. The City, in its reply, did not contest 
Colautti's estimate of the distance of three feet between the 

d water-main and the proposed new sewer. Both parties agreed that 
the line for the proposed new sewer was changed. Colautti said 
the new line was two feet inside the existing kerb of Roosevelt 
Ave. The City referred to the new line as being approximately 
five feet east of the original proposed line for the new sewer. 

e The City did confirm that the relocation of the sewer line was a 
major change in the contract. It was the City's position that the 
change in the line was undertaken in good faith in order to 
"mitigate Colautti's costs of the project". 

Position of Colautti at trial 
It was the position of Colautti at trial that the City had made a 

mistake in laying out the position of the line of the proposed new 
sewer. The plaintiff contended that the error in laying out the line 
was caused by the fact that the wrong manhole was used as a 
reference point by the surveyors in measuring out the proposed 

g centre line and in setting out the offset stakes. The manhole which 
should have been used as the reference point was covered with 
snow and ice and had to be removed by members of the Colautti 
firm. 

The evidence of Mr. Barney, who did the surveying for the 
h City, was to the contrary. Unfortunately he did not keep notes of 

his surveying for this project contract although that apparently is 
good practice for surveyors. He based his recollection on the 
position of a stake in relation to a hydrant and also referred to its 
position in relation to kerbs in that position on Roosevelt Ave. 
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Those kerbs were not installed until several years after the 
contract had been completed so that this segment of his evidenCe 
may have been of little assistance. 

When the new line was set for the proposed sewer there was a 
discussion between the representatives of the City and Colautti. 
Mr. Colautti testified that Mr. Spero said that the City would pay 
for the additional costs of relocating the line. Mr. Spero, on the 
other hand, stated that no money claim was made by Colautti nor 
mentioned by him, but he advised that the City would not be 
liable for the relocation costs involved in the removal of trees and 
poles along the new line. This difference in the evidence was 
referred to by the trial judge but not resolved in his reasons. 

The relocation of the line for the new sewer involved additional 
costs for the plaintiff. It is those additional costs which are the 
subject-matter of the lawsuit. 

Decision at trial 

The trial judge did not accept the plaintiff 's theory as to how 
the error in the original excavation occurred. In his reasons he 
stated: 

The theory of the plaintiff that the error was made when the city started at 
the wrong manhole, which is five feet closer to the west, does not stand. If 
this allegation or hypothesis were true, and if we believed that the first trench 
was dug as a result of that erroneous information, at three feet from the 
water-line, therefore being either two or four feet from the existing sewer-
line, and if we were to assume that the new line as laid out was to be five feet 
east thereof, the new sanitary sewer would be at eight feet or nine feet from 
the water-main whereas we also all agreed that it is 16.7 ft. from the old or 
existing sanitary line. 

The court may infer also that because of these distances between the old 
and the new sanitary sewer one could deduct and find it would be proof that 
the first digging for the first line was at roughly lift. (as called for by the 
plans) from the old sanitary sewer and therefore this would destroy the 
plaintiff 's claim as well. 

I find therefore that the plaintiff has not established that it was because of 
the city's action that it dug the first trench at three feet from the water-main 
which it found was roughly one foot away from the old sanitary sewer. 

The learned trial judge did not make any findings of credibility 
and made no reference in his reasons as to how he resolved the 
conflicts in the evidence. 

The position of counsel on appeal as to the facts 

Both counsel agreed that the error in the excavation of the 
proposed sewer line could only have come about in one of two 
ways: 
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(1) The offset line laid out by the City surveyors was in error, or 
(2) Colautti was in error in measuring back the 10 ft. from the 

a 	offset line established by the City's surveyors. 

The question for determination 

The issue is whether or not the judgment at trial can be 
maintained based, as it is, not upon a finding of credibility but on a 

b mathematical calculation. 
Cases such as Lewis v. Todd et al., [1980] 2 S.C.R. 694, 115 

D.L.R. (3d) 257, 14 C.C.L.T. 294, make it very clear that an 
appellate court must not interfere with the findings of fact of a 
trial judge absent an error of a palpable and overriding nature. 

There could be no question of interference in this case if a 
finding had been made by the trial judge based on the credibility 
of the witnesses. Different considerations apply where the 
decision is based on a mathematical conclusion which may not have 
a sound factual basis. 

d Disturbing aspects of the mathematical formula 

In arriving at his mathematical conclusion, the trial judge failed 
to consider that the new line was resurveyed from the west side of 
Roosevelt Ave. It was a completely new line and was not arrived 
at by the simple expedient of moving the original line five feet 

e further to the east. This aspect alone would lead to some doubts as 
to making any mathematical calculations based on the new survey 
line without some clear finding of fact. 

There is an additional worrisome aspect of the situation. The 
City conceded that it would accept the measurement that the 
centre of the proposed sewer line was only three feet from the 
water-main. The evidence confirmed that the existing pipeline was 
found in the position indicated for it on the plans. If the contractor 
erred in measuring back 10 ft. from the line set out by the City, 
then the measurement error was one of seven feet. That is to say, 

g Colautti must have measured back 17 ft. instead of 10 ft. Such an 
error must have been readily apparent. Spero, who was respon-
sible for the project and frequently on the job site, at no time 
mentioned such an error nor raised it with Colautti. There is no 
allegation of negligence on the part of Colautti raised either in any 

• oral statements by City representatives or in the carefully drafted 
letter from the City. 

By that letter the City recognized that the change in the sewer 
line constituted a material and significant change in the contract. 
One would expect that if such a change was necessitated by the 
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negligent measurement of a short distance by Colautti, the City 
would refer to it. Indeed, it would be such a complete answer to 
the Colautti claim for extra payment that one would expect the a 
City to announce the negligence with a clarion call and remit the 
claim to the contractor with a triumphant flourish. The City would 
say to Colautti, in effect, "don't bother us, any extra expense 
incurred by you arises from your negligence and inability to 
measure a distance of 10 ft. !" Not even in the pleadings does there 
appear any allegation of negligence on the part of the contractor 
which would put an end to the Colautti claim in this case. 
Need for findings of fact in this case 

The position of the parties in this case made it essential for the 
trial judge to make findings of fact. The City conceded that the 
change of line materially altered the contract and, once that 
concession was made, certain factual findings had to be made. For 
example, was the change necessitated by a negligent error in 
measurement by Colautti or by the negligent positioning of the 
survey line by the City? 

There is, as well, the unresolved question as to whether or not 
Spero, on behalf of the City, undertook to pay for the additional 
costs arising from the change in the line. If such a statement was, 
as alleged, made at the work site, it could lead to an inference that 
the City's first survey line was incorrectly placed. 
Can the City rely upon the strict terms of the contract to avoid lia-

bility in this case? 

The City relies upon the provisions of the contract which 
require all additional costs to be duly authorized in writing. It is 
true that the contract imposes heavy burdens on the contractor. 

There is no doubt that this contract, drawn as it was to protect 
taxpayers, attempted to limit the liability of the City to such an 
extent that one would expect that not even the ordered rotation of 
the seasons could be reasonably anticipated by the contractor. The 
problem with contracts such as these is that they are so rigid and g 
so restricting that the parties tend to amend them by their actions 
during the course of the contract. That was the situation in this 
case. There were several significant changes and additions as to 
the work ordered by the City during the contract. None of these 
were in writing. All but the items in dispute in this case were paid h 
for by the City. 

In these circumstances the parties, by their conduct, have 
varied the terms of the contract which require extra costs to be 
authorized in writing. As a result, the City cannot rely on its 
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strict provisions to escape liability to pay for the additional costs 
authorized by it and incurred as a result of its errors. 

Legal consequences that may flow depending on the findings of 
fact 

Once it is determined that the City cannot rely upon the strict 
terms of the contract, it becomes apparent that various legal 

• consequences may flow depending upon the factual findings that 
may be made. The parties are in agreement that the relocation of 
the line constituted a significant change in the scope of some of the 
major items of work. If these significant changes resulted from an 
error by the City then it will, in all probability, be found liable for 
the resulting additional costs. It has long been established in the 
United States that if a corporation, such as the City in this case, 
by its own act, causes the work to be done by its contractor to be 
more expensive than it otherwise would have been according to 
the terms of the original contract, then it is liable for those 
increased costs: see Charles Sundstrom et al. v. State of New 

d York (1914), 213 N.Y. 68. The principle is sound and should be 
applicable in Ontario. 

On the other hand, if the additional work was occasioned by the 
negligence of Colautti, then it should not be entitled to any of the 
amount in dispute. 

Alternatively, the agreement reached between the City and 
Colautti to change the line of the sewer might be found to result in 
the completion of a contract under totally different conditions. 
These altered conditions arose during the course of the contract 
and it might be found that they could not have been contemplated 
by the contractor. Under those circumstances the contractor 
might well be able to recover its extra costs at least on a quantum 
meruit basis: see Sir Lindsay Parkinson & Co., Ltd. v. Com'rs of 
Works & Public Buildings, [1950] 1 All E.R. 208. 

Disposition 

This case required clear findings of fact to be made upon 
conflicting evidence. Here there were no findings made as to the 
credibility of the witnesses. Critical conflicts in the evidence 
remained unresolved. The mathematical formula used to 

• determine the result does not appear to be based on a firm eviden- 
tiary foundation. 

The determination as to which party must bear the responsi-
bility for the relocation can only be based upon specific findings of 
fact. This Court is not in a position to make those findings for it 
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would involve, in part, a determination as to the credibility of 
witnesses. 

The case must, in my view, be sent back for a new trial. In a 
reaching this decision I can sympathize with the unhappy prospect 
of further litigation faced by the parties. As well, I can readily 
appreciate the difficulties this case presented to an able and 
talented judge very early in his career. Unfortunately, I can find 
no alternative to this result. I would allow the appeal with costs b 
and reserve costs of the first trial to the judge presiding at the 
new trial. 

Appeal allowed; new trial ordered. 

[HIGH COURT OF JUSTICE] 
DIVISIONAL COURT 

Re Martin Feed Mills Ltd. and Township of Woolwich 

VAN CAMP, POTTS AND McKINLAY JJ. 	 13TH JUNE 1984. d 

Planning — Zoning — By-laws — Validity — Municipality passing by-law 
prohibiting obnoxious or offensive manufacturing operations — Applicant 
operating pet food plant and having complied with environmental protection 
legislation — Applicant charged with breach of by-law — Whether by-law valid 
— Whether improper delegation — Whether in conflict with other statutes — 
Planning Act, 1983 (Ont.), c. 1, s. 34(1) — Environmental Protection Act, e 
R.S.O. 1980, c. 141 — Public Health Act, R.S.O. 1980, c. 409. 

The applicant operated a pet food processing and manufacturing business in the 
defendant township, for which it obtained the necessary approvals under the 
Environmental Protection Act, R.S.O. 1980, c. 141. The respondent township then 
passed a zoning by-law which prohibited, inter alia, any manufacturing or 
processing use which is obnoxious or offensive by reason of the presence or 
emission of odour, fumes and noise. The applicant brought an application to quash 
the by-law. 

Held, the application should be dismissed. 

(1) The by-law was not ambiguous and was valid under s. 34(1) of the Planning 
Act, 1983 (Ont.), c. 1, which gives a municipality power to prohibit the use of land 
generally or for any defined purpose, or generally except for purposes expressly 
authorized. 

(2) The by-law did not authorize an improper delegation of municipal powers. 
The fact that the applicant had been charged with performing activities that were 
in breach of the by-law was not such a delegation. 

(3) The by-law did not conflict with the Environmental Protection Act or the 
Public Health Act, R.S.O. 1980, c. 409. The subject-matter, policies and spheres of 
operation of the statutes are different. The Planning Act regulates land use, 
whereas the Environmental Protection Act regulates assaults on the environment 
and the Public Health Act regulates noxious and offensive trades. Each statute 
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92 CHAPTER 3 DISTINCTION BETWEEN THE TRUST AND OTHER CONCEPTS 

obligation only to pay out an equivalent sum on demand. 19' The depositor, even if 
he be an express trustee depositing trust moneys, has only a personal action against 
the bank; that is the essence of a claim against a debtor. A trustee on the other hand 
must keep the assets subject to the trust separate, and be ready to hand over those 
assets when the time comes. 194  

The question which provides the most difficulty is whether the particular holder 
of title to assets who acknowledges another's interest is trustee or debtor. A trustee 
must keep the assets of the trust distinct, but in the normal commercial transaction 
nothing specific is said about this. The duty to keep the assets distinct, if it exists, 
must be spelled out of the nature of the transaction, the environment in which the 
parties agree, the type of persons who are the holders of title and the transferor, and 
whether or not interest payments are to be made by the holder of the assets. If interest 
is to be paid, the relationship is nearly always that of creditor and debtor. 195  

A good example of the problem is provided by a series of real estate cases 
concerned with the right of the selling agent to his share of the commission which 
is held by the listing agent. 196  In Re Century 21 Brenrnore Real Estate Ltd., at first 
instance.' Anderson J., in a judgment upheld on appeal, readily conceded that trust 
and contractual debt are not mutually exclusive. 

The listing agent contracts with the would-be vendor to find a purchaser of the 
property, and that contract in its standard form entitles the agent to a commission 

193  A term deposit is a debt owed by the bank, and is therefore subject to garnishment proceedings: Bel-
Fran Investments Ltd. v. Pantuity Holdings Ltd., [1975] 6 W.W.R. 374, 62 D.L.R. (3d) 140 (B.C. 
S.C.); and Bank of Montreal v. .I.M. Krisp Foods Ltd. (1996), 1996 CarswellSask 581, [1997] 1 
W.W.R. 209, 140 D.L.R. (4th) 33 (Sask. C,A.). Certification of the drawer/debtor's cheque by the 
bank does not make the bank a trustee of that sum for the payee/creditor. The certification is equivalent 
to payment by the debtor, but the bank merely becomes the debtor of the creditor. See Marrs' Marine 
Ltd v. Rosetown Chrysler Plymouth Ltd, (1975), 61 D.L.R. (3d) 497 (Sask. Q.B.). 

If by consent the trustee retains the trust fund when the trust is terminated by the settlor, the 
trustee becomes instead a debtor vis-a-vis the settlor. However, if the former (express) trustee agrees 
to hold the fund in a separate account, does the law of trusts make him a resulting trustee for the 
former settlor? Obviously it depends upon the terms of the agreement the parties have made as to 
retention by the former express trustee. See, e.g., Barclays Bank Ltd. v. Quistclose Investments Ltd 
(1968), [1970] A.C. 567, [1968] 3 All B.R. 651 (U.K. H.L.). 

194  The beneficiary has not only a right of action against the trustee personally, and the right to recover 
trust assets as against the general creditors of the trustee himself, but he can trace the assets into the 
hands of innocent third party donees, and recover from them. 

195  See further, Restatement, Trusts 3d, para. 5(k) and the commentary thereon. If interest is to be paid 
it is almost always a relationship of debtor and creditor, but, even if interest is to be paid, a trust 
relationship may be found to exist. See, e.g., Bank of Nova Scotia v. Societe .  Generale (Canada), 
supra, note 190; and McEachren -v. Royal Bank of Canada, supra, note 191. 

196  Re Ridout Real Estate Ltd. (1957), 36 C.B.R. 111 (Ont. S.C.); Manitoba (Securities Commission) v. 
Showcase Realty Ltd. (1978), 28 C.B.R. (N.S.) 24, 84 D.L.R. (3d) 518 (Man, Q.B.), reversed in part 
(sub nom. Manitoba (Securities Commission) v. Imperial Bank of Commerce)[197 9] 2 W.W.R. 526, 
(sub nom. Re Showcase Realty Ltd.) 96 D.L.R. (3d) 58 (Man. C.A.), varied nn rehearing [1979] 6 
W.W.R. 464, (sub nom. Re Showcase Realty (No. 2)) 106 D.L.R. (3d) 679 (Man. C.A.); Re Allan 
Realty of Guelph Ltd (1979), 24 O.R. (2d) 21, 97 D.L.R. (3d) 95 (Ont. Bktcy.); Re Century 21 
Brenrnore Real Estate Ltd. (1979), 100 D.L.R. (3d) 150, 6 E.T.R. 1 (Ont. S.C.), affirmed (1980), 6 
E.T.R. 205, 111 D.L.R. (3d) 280 (Ont. C.A.). 

' 97  Re Century 21 Brenmore Real Estate Ltd., supra., note 196 (6 E.T.R. 1 at 8). 
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104 CH. 2 — A COMPARISON BETWEEN TRUSTS & OTHER RELATIONSHIPS 

There are five major distinctions between the role of a debtor and that of a 
trustee. First, the debtor is not a fiduciary whereas the trustee is a fiduciary in the 
highest sense. 

Second, a creditor has no interest, legal or equitable, in the property of the 
debtor_ There is simply a personal obligation upon the debtor to repay the debt 
when it is due. The trust beneficiary, on the other hand, has a beneficial proprietary 
interest in the trust property. 

Third, a debt is created by agreement and the parties may compromise, alter, 
or extinguish the debt by further agreement. In contrast, there need be no agree-
ment to create a trust. Further, there can be no bargaining between the trustee and 
the beneficiaries as the trustee must act strictly in the interest of the beneficiaries 
and not permit his or her own interest to conflict. 

Fourth, the debtor always remains liable to the creditor until the debt is paid. 
The trustee, however, is not personally obligated to compensate the beneficiaries 
if the trust property is lost other than through the trustee's own fault.' 

Fifth, the debtor has no duty to invest or deal with the subject property in any 
particular manner, while the trustee must administer the trust property in accor-
dance with his or her trust duties, which ordinarily include a duty to invest, 

The consequences that follow a finding of debt or a trust can be critical in 
cases of lost or stolen property and in cases of insol vency. If the subject property 
is lost or stolen, a debtor remains liable to the creditor until the debt is paid, even 
if the property is lost through no fault of the debtor's own. The trustee, however, 
does not bear the loss of the trust property unless he or she is at fault. 

If the debtor is insolvent, the creditor has no special interest in the subject 
property and will rank as a general creditor. The trust beneficiary, however, has 
a proprietary right to the trust property which entitles him or her to rank above 
all creditors vis-a-vis the trust property. It is, therefore, an advantage to be a trust 
beneficiary rather than a creditor in cases of insolvency. 

AIR CANADA v. M & L TRAVEL LTD. 

1119931 3 S.C.R. 787, 108 D.L.R. (4th) 592, 50 E.T.R. 225, 159 N.R. 1 
Supreme Court of Canada 

M & L Travel Ltd. and Air Canada entered into an agreement providing that 
all moneys, less commissions, collected by the travel agency on the sale of the 
airline's travel tickets would be held in trust for the airline. The agency set up 
trust accounts but never used them. It deposited sale proceeds into its general 
operating account. When the agency failed to repay a demand loan due to its 
bank, the bank withdrew the amount outstanding from the agency's general 
operating account. The airline sued the agency and its two directors personally 
for breach of trust, claiming as damages the amount it was owed for ticket sales. 

137 Ontario Hydro-E.ledric Power Commission of Omario v. Brown (1959), 21 D.L.R. (2d) 551 , 
[1960] O.R. 91 (C.A.). 



 

TAB 14 

  









 

TAB 15 

  











 

TAB 16 





































 

 

 
 
 
 

TAB 17 



Indexed as:

Blue Range Resource Corp. (Re)

IN THE MATTER OF the Companies' Creditors Arrangement
Act, R.S.C. 1985 c. C-36, as amended

AND IN THE MATTER OF Blue Range Resource Corporation
AND IN THE MATTER OF the application of CIBC World

Markets Inc.

[2000] A.J. No. 1622

290 A.R. 271

12 B.L.R. (3d) 286

102 A.C.W.S. (3d) 17

Action No. 9901-04070

Alberta Court of Queen's Bench
Judicial District of Calgary

LoVecchio J.

Judgment: filed December 22, 2000.

(58 paras.)

Counsel:

P. Pastewka and C.J. Popowich, for the applicant, CIBC World Markets Inc.
G.H. Poelman and W.K. Johnston, for the Creditors' Committee of the respondent, Blue Range
Resource Corporation.

REASONS FOR JUDGMENT

Page 1



LoVECCHIO J.:--

INTRODUCTION

1 This is an application by CIBC World Markets Inc., claiming a fee of approximately $3.5
million pursuant to an agreement with Blue Range Resource Corporation. As Blue Range is under
the protection of the Companies Creditors Arrangement Act1, CIBC seeks an Order that Price
Waterhouse Coopers Inc., the Receiver Manager of Blue Range, pay to CIBC a percentage of the
judgment or damages equal to the amount payable to the other unsecured creditors of Blue Range.

BACKGROUND

2 CIBC, as a financial advisor to Blue Range, was of the view that Blue Range required
additional capital to fund its operations. Blue Range agreed. As a result, on September 18, 1998,
CIBC entered into an agreement (Exhibit 6) with Blue Range for CIBC to assist Blue Range in
finding additional capital, specifically by finding a joint venture partner.

3 CIBC developed a list of prospective partners, assisted in drafting marketing materials, had
meetings with prospective partners, and provided advice on transaction implementation and
negotiation.

4 As part of the above, CIBC prepared a document entitled "Summary Blue Range Resource
Corporation: 1998-2000 Joint Venture Proposal" (Exhibit 8) which was circulated to a number of
parties CIBC thought might be interested. CIBC also met with those that expressed an interest and
provided some of them with the more detailed information package, entitled "Blue Range Resource
Corporation 1998-2000 Joint Venture Proposal" (Exhibit 9). This information package included a
Confidentiality Agreement which was to be signed by the parties receiving the more detailed
information.

5 On October 26, 1998, CIBC on their own initiative faxed a document, which CIBC referred to
as a "mini-package", to Canadian National Resources Limited. Mr. Korpach, a Managing Director
of CIBC and the only person who gave oral evidence during this application, believed this
"mini-package" was the "Summary" referred to above. Mr. Korpach also testified that he had a brief
conversation with Mr. Murray Edwards, the Chairman of the Board of CNRL, to discuss Blue
Range. Mr. Korpach could not remember the date of the call or whether the topic of Blue Range
simply arose in the course of a discussion regarding other matters. Regardless, Mr. Edwards
expressed no interest in the opportunity. CIBC did not meet with CNRL, nor did CIBC send CNRL
the more detailed information package, it being acknowledged their only "contact" with CNRL
about a possible joint venture was the unsolicited fax and phone call.

6 On November 13, 1998, Big Bear made an unsolicited offer to purchase all the outstanding
common shares of Blue Range. Blue Range sought the assistance of CIBC and Research Capital
Corporation in this regard. The parties entered into an agreement on November 13, 1998 whereby
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CIBC and Research Capital agreed to provide advice and assistance to Blue Range in finding a bid
competitive with Big Bear's offer. The November Agreement outlined a wide range of methods by
which Blue Range could respond to the bid including the possibility of asset dispositions.

7 CIBC and Research Capital did not find a competing bid and no other action was taken by Blue
Range. The bid was successful and Big Bear ultimately took control of Blue Range on December
11, 1998.

8 On March 2, 1998, Blue Range sought and obtained the protection of the CCAA. Substantially
all of its assets were purchased by CNRL in court-supervised proceedings through a Plan of
Arrangement dated June 29, 1999. It is because of this transfer of Blue Range assets to CNRL that
CIBC claims a percentage of the proceeds through the operation of what is known as a "trailer
clause" in the September Agreement.

ISSUES

9 This application raises the following issues:

(1) Was the September Agreement frustrated by the CCAA proceedings?
(2) Can the September Agreement and November agreement co-exist?
(3) If not, was it the intention of the parties to suspend or replace the

September Agreement?
(4) If the answer to (2) is yes, or if the answer to (2) is no and the answer to

(3) is that the September Agreement was only suspended, was there a sale
of properties to a person contacted by CIBC as contemplated by the trailer
clause?

DECISION - ISSUE (1)

10 For the reasons that follow, the Court does not find the September Agreement to have been
frustrated as a result of the CCAA proceedings.

ANALYSIS

11 Did the CCAA proceedings make performance of the September Agreement impossible or, as
the House of Lords suggests in Davis Contractors Ltd. v. Fareham U.D.C.,2 has "the contractual
obligation ...become incapable of being performed because the circumstances in which the
performance is called for would render a thing radically different from that which was undertaken
by the contract"?3

12 The Creditors' Committee argues that the March 2nd Order, which placed Blue Range under
the CCAA and restricted Blue Range from disposing of any assets outside the ordinary course of
business without approval of the Court, resulted in the frustration of the September Agreement
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because an independent sale by Blue Range was made impossible.

13 I do not agree that the restriction on sale contained in the order may, by itself, lead to
frustration. The principle purpose of CCAA protection is to provide a stay of proceedings against
the company by the creditors of the company. As an adjunct to that protection, the company may
also be restrained from disposing of assets pending the development of a plan to reorganize its
affairs. This was also done in this case. One of the purposes of such restraint is to preserve the status
quo. The enforcement of the September Agreement (assuming it was not rescinded by the
November Agreement) simply became subject to the stay. To suggest that CCAA proceedings
render contracts frustrated in these circumstances would not only expand the effect of a stay under
the CCAA, it would substantially alter the status quo in the very relationships it was intended to
preserve. Accordingly, the frustration argument cannot be sustained.

DECISION -ISSUE (2)

14 For the reasons that follow, I find that the September Agreement and the November
Agreement may not co-exist.

ANALYSIS

15 CIBC argues that there is no express provision to replace the September Agreement by the
November Agreement and that both agreements are capable of operating contemporaneously.

16 The Creditors' Committee argues that the two agreements cannot co-exist and that the
September Agreement was rescinded and replaced by the November Agreement.

17 The Creditors' Committee cites the following principle from Industrial Construction Ltd. v.
Lakeview Development Co. Ltd.4 as the test for implied rescission and replacement:

It is well settled law that the parties to a contract may by express agreement or by
their conduct rescind or vary their contract: see Halsbury's Laws of England,
Fourth Edition, volume 9, paragraphs 561 and 570. Whether the parties intend to
rescind or to vary must be determined in the light of all of the circumstances of
the case; but the parties will be presumed to have intended to rescind the old
contract and to have substituted a new one whenever the new agreement is
inconsistent with the original contract to an extent which goes to the very root of
it: see Morris v. Baron and Company, [1918] A.C. 1; British and Beningtons
Limited v. North Western Cachar Tea Company, Limited et al., [1923] A.C. 48.5

18 The purpose of the September Agreement was to find new capital for Blue Range through a
joint venture partner.

19 The purpose of the November Agreement was to help Blue Range defend Big Bear's takeover
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bid.

20 From a business perspective, it is obvious that the mandates of the two agreements are quite
different. Does this make them inconsistent, or, perhaps to expand the range of words, does it make
them in conflict or incompatible? That really begs the question. The term inconsistent, like conflict
or incompatibility, is a relative term. By this I mean, we express the view: "the operation of activity
A is inconsistent with (in conflict with or incompatible with) the operation of activity B".

21 The common denominator is the inability to practically carry out the operation of both
activities at the same time. For all practical purposes, Blue Range could not be looking for a joint
venture partner at the same time its Board of Directors was seeking a competitive offer for the
purchase of its shares. The most obvious practical impediment would be the reluctance of any third
party to commit while the Big Bear bid was outstanding.

22 Mr. Korpach himself recognized this fact when he testified that the focus of the company and
their efforts shifted in November and, as a result, he advised Coastal Oil & Gas Corp., a party
interested in the joint venture proposal, that the joint venture proposal was no longer viable given
the Big Bear bid.

23 It can be inferred by the conduct of Blue Range and CIBC that they also recognized the
mandates could not be pursued simultaneously when they orally agreed to conclude the monthly
billings under the September Agreement at the end of November.

24 As a result, I find the two agreements to be inconsistent for the purposes of the test.

25 CIBC argues in the alternative, that if the two agreements are inconsistent, this does not in and
of itself mean that replacement must follow. CIBC argues that the parties only intended the
September Agreement to be suspended pending resolution of the success or failure of the Big Bear
bid.

DECISION - ISSUE (3)

26 For the reasons that follow, it must be inferred that the parties intended to replace the
September Agreement in its entirety by the November Agreement.

ANALYSIS

27 There are numerous clauses in the November Agreement that suggest the parties intended it to
be an all-inclusive arrangement.

28 First, there is a duplication of roles: CIBC was appointed Blue Range's "exclusive financial
adviser" in both agreements.

29 Second, in my view, there is a duplication of fees owing for a sale of Blue Range assets under
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the two agreements. As CIBC denies this potential overlap, it is necessary to examine the provisions
in greater detail.

30 Clause 3 of the September Agreement, the "trailer" clause, provides for a completion fee (1.5
per cent of net sale proceeds) if Blue Range completes a sale of properties rather than or in addition
to a joint venture arrangement during the term of the engagement or within 12 months of its
termination.

31 Clause 7 of the November Agreement provides for a success fee based on the difference
between the value of the Big Bear bid and the transaction that proceeded. Clause 7 (iv) states:

iv) a success fee (the "Success Fee") calculated as follows:

(a) With respect to any Proposed Transaction involving the direct or
indirect acquisition or purchase of all the issued and outstanding
common shares of Blue Range, an amount equal to 5% of the
difference between:

1. the Aggregate Consideration (as defined below) offered to
holders of Blue Range common shares under the Proposed
Transaction; and

2. $6.05 multiplied by the number of those Blue Range common
shares outstanding on the date such Proposed Transaction is
completed.

(b) With respect to a Proposed Transaction that is consummated other
than for the acquisition or purchase of all of the issued and
outstanding common shares of Blue Range, an amount equal to 5%
of the difference between:

the product of the closing trading price of the common shares
of Blue Range ....multiplied by the number of common shares
of Blue Range (or equivalent) outstanding on a fully diluted
basis as at such date; provided if there is no closing trading
price on such date for those shares, those shares shall be
valued at their bid price or the most recent reported closing
price, whichever is greater; and
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2. $6.05 multiplied by the same number of those Blue Range
common shares (or the equivalent) described in paragraph 7
iv) b) 1 above.

[Emphasis added.]

32 CIBC argues that there is no duplication of fees owing in the event of a sale of assets because
the "Success Fee" under clause 7 iv)(b) is payable only where there is a purchase of shares (e.g.
anything less than all of the shares), and it is not triggered when there is a sale of assets. They argue
that this is so given the problems in calculating the success fee in a transaction other than one
involving a sale of shares.

33 The problem with CIBC's interpretation is that they are, in essence, asking the Court to read
down the definition of "Proposed Transaction" for the purposes of this clause only. Yet the plain
wording of clause 7 includes a success fee based on a "Proposed Transaction" which, by definition,
includes a sale of assets over $25 million. As discussed below, CIBC intended to encompass a wide
range of transactions in its broad definition of "Proposed Transaction".

34 Moreover, the structure of clause 7 iv) is clearly divided between (a) and (b): a success fee
based on a sale of all the shares of Blue Range under (a) and a success fee for the completion of any
other "Proposed Transaction" under (b).

35 I therefore find that a sale of assets could trigger a fee owing under each agreement. I
appreciate there may be some difficulty in the calculation of the fee under the November
Agreement.

36 The definition of "Proposed Transaction" in the November Agreement is also indicative that
the parties intended it to be an all-inclusive arrangement. The definition contemplates a wide range
of eventualities such as any type of share purchase, restructuring, compensation arrangements,
amalgamation, merger, or "any other form of business combination, reorganization or
restructuring." Regardless of the outcome of the Big Bear offer, CIBC clearly intended to secure
payment.

37 Although the above points all support a reasonable inference that the September Agreement
was replaced, they could equally support an inference of suspension.

38 Most compelling, however, for replacement is the duplication of terms and fees owing if the
trailer clauses become operative.

39 The trailer clause in the September Agreements states:

In the event Blue Range completes a sale of properties (rather than or in addition
to the Proposed Transaction) during the term of this engagement or during the 12
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months following the termination of this engagement (provided that the
purchaser was previously contacted as part of our engagement), a completion
fee payable on closing of such sale of 1.5% of the net sales proceeds, subject to
the credit of all fees referred to in subparagraph 2(i).

40 The trailer clause in the November Agreement provides:

18. Notwithstanding the foregoing, the services hereunder may be terminated
with or without cause by either Blue Range or either of the Advisors with
respect to their services at any time and without liability or continuing
obligation to Blue Range or to either of the Advisors except for:

...

ii) in the case of termination by Blue Range, the Advisors' rights to the
Base Fee or the Success Fee pursuant to this Agreement for any
Proposed Transactions which occur in one year of such termination,
and the Advisors' rights to any Independence fee which becomes
payable pursuant to 7 vi)...

41 While the wording of the November clause is different from that which appears in the
September Agreement, the intended effect of the clause is the same: to ensure payment to CIBC in
the event that a "Proposed Transaction" occurs in the year following the termination of the
agreement.

42 If both agreements continued and Blue Range terminated each of the agreements, CIBC would
be entitled to collect under both trailer clauses for the sale of assets to CNRL-another instance of a
double fee. Yet unlike the double fee discussed above, this double fee would survive an implied
agreement to suspend the operation of the September agreement. For this reason, suspension would
be inappropriate as it would permit CIBC to be paid twice for the same transaction.

43 In my view, such a result would require specific language to this effect.

44 In coming to this conclusion, I am mindful of clause 9 of the September Agreement which
states:

9. If CIBC Wood Gundy is requested to perform services in addition to those
described above, the terms and conditions relating to such services will be
outlined in a separate letter of agreement and the fees for such services will
be negotiated separately and in good faith and will be consistent with fees
paid to investment bankers in North America for similar services.
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45 While this clause contemplates the existence of a separate agreement, it is not a true
survivorship clause. Moreover, the precise wording of clause 9 contemplates a contract to perform
services "in addition to those" in the September Agreement and states that fees are to be "negotiated
separately". I do not read this clause as applying to the November Agreement, particularly since
there is a duplication of fees owing for the sale of assets and, in both cases, CIBC is acting as a
financial adviser. This situation cannot be said to be a contract to perform services "in addition" to
those in the September Agreement with fees "negotiated separately".

DECISION -ISSUE 4

46 For the reasons that follow, CIBC did not make contact with CNRL in such a manner as to
engage the trailer clause in the September Agreement.

47 CIBC argues that because they previously contacted CNRL in relation to the September
Agreement, they are owed 1.5% the net sale proceeds of assets to CNRL. CIBC argues that the
unsolicited faxing of the mini-package and the brief telephone conversation of Mr. Korpach with
Mr. Edwards constitutes "contact" under the trailer clause.

48 In this regard, Mr. Korpach testified that CIBC typically uses three types of trailer clauses. At
the lowest level, the trailer clause is triggered by a sale of assets to any purchaser. The activity or
inactivity of CIBC, in such case is irrelevant. At the other extreme, the trailer clause requires proof
that the contact made by CIBC with the purchasing party and CIBC's participation in the process
was an important part of the purchaser's decision to buy the assets of the company. Mr. Korpach
testified that the trailer clause in the September Agreement contained a negotiated addition to
CIBC's original proposal. CIBC's original proposal included a trailer clause at the lowest level. The
addition was to establish what Mr. Korpach labelled the "mid-range" between the two extremes.

49 This trailer clause provides:

In the event Blue Range completes a sale of properties (rather than or in addition
to the Proposed Transaction) during the term of this engagement or during the 12
months following the termination of this engagement (provided that the
purchaser was previously contacted as part of our engagement), a completion fee
payable on closing of such sale of 1.5% of the net sales proceeds, subject to the
credit of all fees referred to in subparagraph 2(i). [The parenthetical in italics is
the negotiated addition.]

50 The term "contacted" does not stand alone and must be interpreted in the context it appears:
"previously contacted as part of our engagement". Accordingly, in attaching meaning to the term
"contact", one must consider the scope of the engagement.

51 A description of the services encompassed by the engagement is set out in Schedule A of the
Agreement. Schedule A includes, among other things, "[p]roviding contact and liaison with
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prospective partners". [Emphasis added.] Thus, the scope of the engagement creates an obligation
on CIBC to find candidates for a joint venture arrangement. As part of its responsibilities, CIBC
chose to send an unsolicited fax of the summary to CNRL and also had the unsolicited telephone
call with Mr. Edwards. In my view, this level of activity would be encompassed within any
minimum level of contact and liaison with prospective purchasers as required by the engagement.

52 I note, at the lowest level, notwithstanding the terms of the engagement, it is arguable that no
contact of any nature is required to engage the trailer clause.

53 Does an unsolicited fax of preliminary information and an unsolicited telephone call, neither
of which were met with any interest, constitute a sufficient level of activity to engage this trailer
clause? In my view, this level of activity, which is required by the engagement in any event, so
closely mirrors the lowest standard that such an interpretation would be inconsistent with Mr.
Korpach's testimony that the present clause is to be at the "mid-range" of the required activity level.

54 I recognize that trailer clauses are there to protect legitimate interests of parties like CIBC
when they have expended efforts and parties then seek to not pay the fees prescribed. However, this
clause was added by negotiation to establish the mid-range as the bench mark. It must be given a
purposeful meaning and, as I said, the unsolicited faxing of the mini-package and one brief
telephone conversation should not be enough to engage this trailer clause.

55 The Creditors' Committee also invites me to conclude that CNRL's purchase of assets is not a
"sale" in the ordinary sense of the word because a sale implies action of a voluntary nature on the
part of the parties. In this case, they argue the sale of assets to CNRL was not of a voluntary nature
by Blue Range because its activities are subject to the supervision of the Court. This approaches the
issue of voluntariness through the capacity of a party to the sale.

56 Given my conclusion that CIBC's contact with CNRL was not sufficient to engage the trailer
clause, it is not necessary for me to address this issue.

CONCLUSION

57 The application is denied.

COSTS

58 If they wish, Counsel may speak to me in the next 30 days respecting the matter of costs. In
the event they do not, I wish to take this opportunity to express my gratitude for their courtesy and
their thoughtful and helpful submissions.

LoVECCHIO J.

cp/s/qljpn/qlcas/qlgxc
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1 R.S.C. 1985 c. C-36, as amended.

2 [1956] A.C. 696.

3 Ibid. at 728-29.

4 (1976) 16 N.B.R. (2d) 287 (N.B. Q.B.).

5 Ibid. at at 289-90.

Page 11



 

 

IN THE MATTER OF The Cash Store Financial Services Inc., et al. 
Applicants 

 
 Court of Appeal File No:  M44123 

M44124 

 COURT OF APPEAL FOR ONTARIO 
Proceeding commenced at Toronto 

 JOINT BOOK OF AUTHORITIES  
OF THE DIP LENDERS AND THE AD HOC 

COMMITTEE 

 NORTON ROSE FULBRIGHT CANADA LLP 
Royal Bank Plaza, South Tower, Suite 3800 
200 Bay Street, P.O. Box 84 
Toronto, Ontario  M5J 2Z4  CANADA 

Orestes Pasparakis, LSUC#:  36851T 
Tel:  1.416.216.4815 
Alan B. Merskey, LSUC#: 41377I 
Tel: 1.416.216.4805 
Fax:  1.416.216.3930 

Email: orestes.pasparakis@nortonrosefulbright.com  
       alan.merskey@nortonrosefulbright.com 

Lawyers for the DIP Lenders 
 

GOODMANS LLP 
Bay Adelaide Centre 
333 Bay Street, Suite 3400 
Toronto, Ontario  M5H 2S7 

Alan Mark 
Tel:   416.597.4264 
Brendan O’Neill 
Tel:   416.849.6017 
Fax: 416.979.1234 
 

Email:  amark@goodmans.ca 
        boneill@goodmans.ca 

Lawyers for the Ad Hoc Committee 
DOCSTOR: 3102418  




