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2012 ONSC 964
Ontario Superior Court of Justice [Commercial List]

Hartford Computer Hardware Inc., Re

2012 CarswellOnt 2143, 2012 ONSC 964, 212 A.C.W.S. (3d) 315, 94 C.B.R. (5th) 20

In the Matter of the Companies' Creditors
Arrangement Act, R.S.C. 1985, c. C 36, as Amended

Application of Hartford Computer Hardware, Inc. Under Section 46 of the
Companies' Creditors Arrangement Act, R.S.C. 1985, c. C 36, as Amended

And In the Matter of Certain Proceedings Taken in the United States Bankruptcy
Court for the Northern District of Illinois Eastern Division with Respect to

Re: Hartford Computer Hardware, Inc., Nexicore Services, LLC, Hartford Computer Group, Inc.
and Hartford Computer Government, Inc., (Collectively, the "Chapter 11 Debtors"), Applicants

Morawetz J.

Heard: February 1, 2012
Judgment: February 1, 2012
Written reasons: February 15, 2012
Docket: CV-11-9514-00CL

Counsel: Kyla Mahar, John Porter for Chapter 11 Debtors
Adrienne Glen for FTI Consulting Canada, Inc., Information Officer
Jane Dietrich for Avnet Inc.

Subject: Civil Practice and Procedure; Insolvency; Corporate and Commercial; International

MOTION by foreign representative for recognition and implementation in Canada of orders of U.S. Bankruptcy Court
made in Chapter 11 proceedings.

Morawetz J..

1 Hartford Computer Hardware, Inc. ("Hartford"), on its own behalf and in its capacity as foreign representative
of Chapter 11 Debtors (the "Foreign Representative") brought a motion under s. 49 of the Companies' Creditors
Arrangement Act (the "CCAA") for recognition and implementing in Canada the following Orders of the United States
Bankruptcy Court for the Northern District of Illinois Eastern Division (the "U.S. Court") made in the proceedings
commenced by the Chapter 11 Debtors:

(i) the Final Utilities Order;
(i1) the Bidding Procedures Order;
(iii) the Final DIP Facility Order.

(collectively, the U.S. Orders")

Copyright © Thomson Reuters Canada Limited or its licensors (excluding individual court documents). All rights reserved.
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2 On December 12,2011, the Chapter 11 Debtors commenced the Chapter 11 proceeding. The following day, I made an
order granting certain interim relief to the Chapter 11 Debtors, including a stay of proceedings. On December 15, 2011,
the U.S. Court made an order authorizing Hartford to act as the Foreign Representative of the Chapter 11 Debtors. On
December 21,2011, I made two orders, an Initial Recognition Order and a Supplemental Order that, among other things:

(1) declared the Chapter 11 proceedings to be a "foreign main proceeding” pursuant to Part IV of the CCA4;
(i1) recognized Hartford as the Foreign Representative of the Chapter 11 Debtors;

(iii) appointed FTI as Information Officer in these proceedings;

(iv) granted a stay of proceedings;

(v) recognized and made effective in Canada certain "First Day Orders" of the U.S. Court including an Interim
Utilities Order and Interim DIP Facility Order.

3 OnJanuary 26, 2012, the U.S. Court made the U.S. Orders.

4  The Foreign Representative is of the view that recognition of the U.S. Orders is necessary for the protection of the
Chapter 11 Debtors' property and the interest of their creditors.

5 The affidavit of Mr. Mittman and First Report of the Information Officer provide details with respect to the hearings
in the U.S. Court on January 26, 2012 which resulted in the U. S. Court granting the U.S. Orders. The Utilities Order
and the Bidding Procedures Order are relatively routine in nature and it is, in my view, appropriate to recognize and
give effect to these orders.

6 With respect to the Final DIP Facility Order, it is noted that paragraph 6 of this Order contains a partial "roll
up" provision wherein all Cash Collateral in the possession or control of Chapter 11 Debtors on December 12, 2011
(the "Petition Date") or coming into their possession after the Petition Date is deemed to have been remitted to the Pre-
petition Secured Lender for application to and repayment of the Pre-petition revolving debt facility with a corresponding
borrowing under the DIP Facility.

7  In making the Final DIP Facility Order, the Information Officer reports that the U.S. Court found that good cause
had been shown for entry of the Final DIP Facility Order, as the Chapter 11 Debtors' ability to continue to use Cash
Collateral was necessary to avoid immediate and irreparable harm to the Chapter 11 Debtors and their estates.

8 The granting of the Final DIP Facility Order was supported by the Unsecured Creditors' Committee. Certain
objections were filed but the Order was granted after the U.S. Court heard the objections.

9 The Information Officer reports that Canadian unsecured creditors will be treated no less favourably than U.S.
unsecured creditors. Further, since a number of Canadian unsecured creditors are employees of the Chapter 11 Debtors,
these creditors benefit from certain priority claims which they would not be entitled to under Canadian insolvency
proceedings.

10 The Information Officer and Chapter 11 Debtors recognize that in CCAA proceedings, a partial "roll up" provision
would not be permissible as a result of s. 11.2 of the CCA A4, which expressly provides that a DIP charge may not secure
an obligation that exists before the Initial Order is made.

11 Section 49 of the CCAA provides that, in recognizing an order of a foreign court, the court may make any order
that it considers appropriate, provided the court is satisfied that it is necessary for the protection of the debtor company's
property or the interests of the creditor or creditors.

Copyright © Thomson Reuters Canada Limited or its licensors (excluding individual court documents). All rights reserved.
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2012 ONSC 964, 2012 CarswellOnt 2143, 212 A.C.W.S. (3d) 315, 94 C.B.R. (5th) 20

12 It is necessary, in my view, to emphasize that this is a motion to recognize an order made in the "foreign main
proceeding". The Final DIP Facility Order was granted after a hearing in the U.S. Court. Further, it appears from the
affidavit of Mr. Mittman that, as of the end of December 2011, the Chapter 11 Debtors had borrowed $1 million under
the Interim DIP Facility. The Cash Collateral on hand as of the Petition Date was effectively spent in the Chapter 11
Debtors' operations and replaced with advances under the Interim DIP Facility in December 2011 such that all cash in the
Chapter 11 Debtors' accounts as of the date of the Final DIP Facility Order were proceeds from the Interim DIP Facility.

13 The Information Officer has reported that, in the circumstances, there will be no material prejudice to Canadian
creditors if this court recognizes the Final DIP Facility, and that nothing is being done that is contrary to the applicable
provisions of the CCAA. The Information Officer is of the view that recognition of the Final DIP Facility Order is
appropriate in the circumstances.

14 A significant factor to take into account is that the Final DIP Facility Order was granted by the U.S. Court. In
these circumstances, I see no basis for this court to second guess the decision of the U.S. Court.

15 Based on the foregoing, I have concluded that recognition of the Final DIP Facility Order is necessary for the
protection of the debtor company's property and for the interests of the creditors.

16  In making this determination, I have also taken into account the provisions of s. 61(2) of the CCAA which is the
public policy exception. This section reads: "Nothing in this Part prevents the court from refusing to do something that
would be contrary to public policy".

17  The public policy exception has its origins in the UNCITRAL Model Law on Cross-Border Insolvency. Article 6 of
the Model Law provides: "Nothing in this Law prevents the court from refusing to take an action governed by this Law
if the action would be manifestly contrary to the public policy of this State". It is also important to note that the Guide
to Enactment of the UNCITRAL Model Law on Cross-Border Insolvency (paragraphs 86-89) makes specific reference
to the fact that the public policy exceptions should be interpreted restrictively.

18 Iam in agreement with the commentary in the Guide to Enactment to the effect that s. 61(2) should be interpreted
restrictively. The Final DIP Facility Order does not, in my view, raise any public policies issues.

19 I am satisfied that it is appropriate to grant the requested relief. The motion is granted and an order has been
signed in the form requested to give effect to the foregoing.
Motion granted.

End of Document Copyright © Thomson Reuters Canada Limited or its licensors (excluding individual court documents). All rights

reserved.
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Xerium Technologies Inc., Re, 2010 ONSC 3974, 2010 CarswellOnt 7712
2010 ONSC 3974, 2010 CarswellOnt 7712, 193 A.C.W.S. (3d) 1066, 71 C.B.R. (5th) 300

2010 ONSC 3974
Ontario Superior Court of Justice [Commercial List]

Xerium Technologies Inc., Re

2010 CarswellOnt 7712, 2010 ONSC 3974, 193 A.C.W.S. (3d) 1066, 71 C.B.R. (5th) 300

IN THE MATTER OF the Companies' Creditors
Arrangement ACT, R.S.C. 1985, c. C-36, AS AMENDED

XERIUM TECHNOLOGIES, INC., IN ITS CAPACITY AS THE FOREIGN REPRESENTATIVE OF
XERIUM TECHNOLOGIES, INC., HUYCK LICENSCO INC., STOWE WOODWARD LICENSCO LLC,
STOWE WOODWARD LLC, WANGNER ITELPA I LLC, WANGNER ITELPA IT LLC, WEAVEXX,

LLC, XERIUM ASIA, LLC, XERIUM III (US) LIMITED, XERIUM IV (US) LIMITED, XERIUM V (US)
LIMITED, XTI LLC, XERIUM CANADA INC., HUYCK.WANGNER AUSTRIA GMBH, XERIUM GERMANY
HOLDING GMBH, AND XERIUM ITALIA S.P.A. (collectively, the "Chapter 11 Debtors") (Applicants)

C. Campbell J.

Heard: May 14, 2010
Judgment: September 28, 2010
Docket: 10-8652-00CL

Counsel: Derrick Tay, Randy Sutton for Applicants

Subject: Insolvency

MOTION by applicant for orders recognizing and giving effect to certain orders of U.S. Bankruptcy Court in Canada.
C. Campbell J.:

1 The Recognition Orders sought in this matter exhibit the innovative and efficient employment of the provisions of
Part IV of the Companies Creditors Arrangement Act, R.S.C. 1985, c. C.36, as amended (the "CCAA") to cross border
insolvencies.

2 Each of the "Chapter 11 Debtors" commenced proceedings on March 30, 2010 in the United States under Chapter
11 of Title 11 of the United States Bankruptcy Code (the "U.S. Bankruptcy Code") in the U.S. Bankruptcy Court for
the District of Delaware (the "Chapter 11 Proceedings.")

3 On April 1, 2010, this Court granted the Recognition Order sought by, inter alia, the Applicant, Xerium Technologies
Inc. ("Xerium") as the "Foreign Representative" of the Chapter 11 Debtors and recognizing the Chapter 11 Proceedings
as a "foreign main proceeding” in respect of the Chapter 11 Debtors, pursuant to Part I'V of the CCAA.

4 On various dates in April 2010, Judge Kevin J. Carey of the U.S. Bankruptcy Court made certain orders in respect
of the Chapter 11 Debtors' ongoing business operations.

5 On May 12, 2010, Judge Carey confirmed the Chapter 11 Debtors' amended Joint Prepackaged Plan of

Reorganization dated March 30, 2010 as supplemented (the "Plan") ! pursuant to the U.S. Bankruptcy Code (the "U.S.
Confirmation Order.")

6  Xerium sought in this motion to have certain orders made by the U.S. Bankruptcy Court in April 2010, the U.S
Confirmation Order and the Plan recognized and given effect to in Canada.

Copyright © Thomson Reuters Canada Limited or its licensors (excluding individual court documents). All rights reserved.



Xerium Technologies Inc., Re, 2010 ONSC 3974, 2010 CarswellOnt 7712
2010 ONSC 3974, 2010 CarswellOnt 7712, 193 A.C.W.S. (3d) 1066, 71 C.B.R. (5th) 300

7  The Applicant together with its direct and indirect subsidiaries (collectively, the "Company") are a leading global
manufacturer and supplier of products used in the production of paper products.

8 Both Xerium, a Delaware limited liability company, Xerium Canada Inc. ("Xerium Canada"), a Canadian company,
together with other entities forming part of the Chapter 11 Debtors are parties to an Amended and Restated Credit and
Guarantee Agreement dated as of May 30, 2008 as borrowers, with various financial institutions and other persons as
lenders. The Credit Facility is governed by the laws of the State of New York.

9 Due to adrop in global demand for paper products and in light of financial difficulties encountered by the Company
due to the drop in demand in its products and is difficulty raising funds, the Company anticipated that it would not
be in compliance with certain financial covenants under the Credit Facility for the period ended September 30, 2009.
The Chapter 11 Debtors, their lenders under the Credit Facility, the Administrative Agent and the Secured Lender Ad
Hoc Working Group entered into discussions exploring possible restructuring scenarios. The negotiations progressed
smoothly and the parties worked toward various consensual restructuring scenarios.

10 The Plan was developed between the Applicant, its direct and indirect subsidiaries together with the Administrative
Agent and the Secured Lender Ad Hoc Working Group.

11 Pursuant to the Plan, on March 2, 2010, the Chapter 11 Debtors commenced the solicitation of votes on the
Plan and delivered copies of the Plan, the Disclosure Statement and the appropriate ballots to all holders of claims as
of February 23, 2010 in the classes entitled to vote on the Plan.

12 The Disclosure Statement established 4:00 p.m. (prevailing Eastern time) on March 22, 2010 as the deadline for the
receipt of ballots to accept or reject the Plan, subject to the Chapter 11 Debtors' right to extend the solicitation period.
The Chapter 11 Debtors exercised their right to extend the solicitation period to 6:00 p.m. (prevailing Eastern time) on
March 26, 2010. The Plan was overwhelmingly accepted by the two classes of creditors entitled to vote on the Plan.

13 On March 31, 2010, the U.S. Bankruptcy Court entered the Order (I) Scheduling a Combined Hearing to
Consider (a) Approval of the Disclosure Statement, (b) Approval of Solicitation Procedures and Forms of Ballots, and
(c) Confirmation of the Plan; (II) Establishing a Deadline to Object to the Disclosure Statement and the Plan; and (I1T)
Approving the Form and Manner of Notice Thereof (the "Scheduling Order.")

14 Various orders were made by the U.S. Bankruptcy Court in April 2010, which orders were recognized by this Court.

15 On May 12, 2010, at the Combined Hearing, the U.S. Bankruptcy Court confirmed the Plan, and made a number
of findings, inter alia, regarding the content of the Plan and the procedures underlying its consideration and approval
by interested parties. These included the appropriateness of notice, the content of the Disclosure Statement, the voting
process, all of which were found to meet the requirements of the U.S. Bankruptcy Code and fairly considered the interests
of those affected.

16 The Plan provides for a comprehensive financial restructuring of the Chapter 11 Debtors' institutional indebtedness
and capital structure. According to its terms, only Secured Swap Termination Claims, claims on account of the Credit
Facility, Unsecured Swap Termination Claims, and Equity Interests in Xerium are "impaired" under the Plan. Holders
of all other claims are unimpaired.

17 Under the Plan, the notional value of the Chapter 11 Debtors' outstanding indebtedness will be reduced from
approximately U.S.$640 million to a notional value of approximately U.S.$480 million, and the Chapter 11 Debtors will
have improved liquidity as a result of the extension of maturity dates under the Credit Facility and access to an U.S.
$80 million Exit Facility.

18  The Plan provides substantial recoveries in the form of cash, new debt and equity to its secured lenders and swap
counterparties and provides existing equity holders with more than $41.5 million in value.

Copyright © Thomson Reuters Canada Limited or its licensors (excluding individual court documents). All rights reserved.
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19  Xerium has been unable to restructure its secured debt in any other manner than by its secured lenders voluntarily
accepting equity and the package of additional consideration proposed to be provided to the secured lenders under the
Plan.

20  The Plan benefits all of the Chapter 11 Debtors' stakeholders. It reflects a global settlement of the competing claims
and interests of these parties, the implementation of which will serve to maximize the value of the Debtors' estates for
the benefit of all parties in interest.

21 Iconclude that the Plan is not likely to be followed by the liquidation or the need for further financial reorganization
of the Chapter 11 Debtors.

22 On April 1, 2010, the Recognition Order granted by this Court provided, among other things:

(a) Recognition of the Chapter 11 Proceedings as a "foreign main proceeding" pursuant to Subsection 47(2)
of the CCAA,;

(b) Recognition of the Applicant as the "foreign representative” in respect of the Chapter 11 Proceedings;

(c) Recognition of and giving effect in Canada to the automatic stay imposed under Section 362 of the U.S.
Bankruptcy Code in respect of the Chapter 11 Debtors;

(d) Recognition of and giving effect in Canada to the U.S. First Day Orders in respect of the Chapter 11
Debtors;

(e) A stay of all proceedings taken or that might be taken against the Chapter 11 Debtors under the Bankruptcy
and Insolvency Act or the Winding-up and Restructuring Act;

(f) Restraint on further proceedings in any action, suit or proceeding against the Chapter 11 Debtors;
(g) Prohibition of the commencement of any action, suit or proceeding against the Chapter 11 Debtors; and

(h) Prohibition of the Chapter 11 Debtors from selling or otherwise disposing of, outside the ordinary course
of its business, any of the Chapter 11 Debtors' property in Canada that relates to their business and prohibiting
the Chapter 11 Debtors from selling or otherwise disposing of any of their other property in Canada, unless
authorized to do so by the U.S. Bankruptcy Court.

23 I am satisfied that this Court does have the authority and indeed obligation to grant the recognition sought under
Part IV of the CCAA. The recognition sought is precisely the kind of comity in international insolvency contemplated
by Part IV of the CCAA.

24 Section 44 identifies the purpose of Part IV of the CCAA. It states
The purpose of this Part is to provide mechanisms for dealing with cases of cross-border insolvencies and to promote

(a) cooperation between the courts and other competent authorities in Canada with those of foreign
jurisdictions in cases of cross-border insolvencies;

(b) greater legal certainty for trade and investment;

(c) the fair and efficient administration of cross-border insolvencies that protects the interests of creditors and
other interested persons, and those of debtor companies;

(d) the protection and the maximization of the value of debtor company's property; and
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(e) the rescue of financially troubled businesses to protect investment and preserve employment.

25 I am satisfied that the provisions of the Plan are consistent with the purposes set out in s. 61(1) of the CCAA,
which states:

Nothing in this Part prevents the court, on the application of a foreign representative or any other interested person,
from applying any legal or equitable rules governing the recognition of foreign insolvency orders and assistance to
foreign representatives that are not inconsistent with the provisions of this Act.

26 In Babcock & Wilcox Canada Ltd., Re (2000), 18 C.B.R. (4th) 157 (Ont. S.C.J. [Commercial List]) at para. 21,
this Court held that U.S. Chapter 11 proceedings are "foreign proceedings" for the purposes of the CCAA's cross-border
insolvency provisions. The Court also set out a non exclusive or exhaustive list of factors that the Court should consider
in applying those provisions.

27  The applicable factors from Babcock & Wilcox Canada Ltd., Re that dictate in favour of recognition of the U.S.
Confirmation Order are set out in paragraph 45 of the Applicant's factum:

(a) The Plan is critical to the restructuring of the Chapter 11 Debtors as a global corporate unit;

(b) The Company is a highly integrated business and is managed centrally from the United States. The Credit
Facility which is being restructured is governed by the laws of the State of New York. Each of the Chapter 11
Debtors is a borrower or guarantor, or both, under the Credit Facility;

(c) Confirmation of the Plan in the U.S. Court occurred in accordance with standard and well established
procedures and practices, including Court approval of the Disclosure Statement and the process for the
solicitation and tabulation of votes on the Plan;

(d) By granting the Initial Order in which the Chapter 11 Proceedings were recognized as Foreign Main
Proceedings, this Honourable Court already acknowledged Canada as an ancillary jurisdiction in the
reorganization of the Chapter 11 Debtors;

(e) The Applicant carries on business in Canada through a Canadian subsidiary, Xerium Canada, which is one
of Chapter 11 Debtors and has had the same access and participation in the Chapter 11 Proceedings as the
other Chapter 11 Debtors;

(f) Recognition of the U.S. Confirmation Order is necessary for ensuring the fair and efficient administration
of this cross-border insolvency, whereby all stakeholders who hold an interest in the Chapter 11 Debtors are
treated equitably.

28  Additionally, the Plan is consistent with the purpose of the CCAA. By confirming the Plan, the U.S. Bankruptcy
Court has concluded that the Plan complies with applicable U.S. Bankruptcy principles and that, inter alia:

(a) it is made in good faith;
(b) it does not breach any applicable law;
(c) it is in the interests of the Chapter 11 Debtors' creditors and equity holders; and

(d) it will not likely be followed by the need for liquidation or further financial reorganization of the Chapter
11 Debtors.

These are principles which also underlie the CCAA, and thus dictate in favour of the Plan's recognition and
implementation in Canada.
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29  In granting the recognition order sought, I am satisfied that the implementation of the Plan in Canada not only
helps to ensure the orderly completion to the Chapter 11 Debtors' restructuring process, but avoids what otherwise
might have been a time-consuming and costly process were the Canadian part of the Applicant itself to make a separate
restructuring application under the CCAA in Canada.

30 The Order proposed relieved the Applicant from the publication provisions of s. 53(b) of the CCAA. Based on the
positive impact for creditors in Canada of the Plan as set out in paragraph 27 above, I was satisfied that given the cost
involved in publication, the cost was neither necessary nor warranted.

31  The requested Order is to issue in the form signed.

Motion granted.

Footnotes

1 Capitalized terms used herein not otherwise defined shall have the meanings ascribed to them in the Plan. Unless otherwise
stated, all monetary amounts contained herein are expressed in U.S. Dollars.
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Ontario Superior Court of Justice [Commercial List]

Babcock & Wilcox Canada Ltd., Re

2000 CarswellOnt 704, [2000] O.J. No. 786, 18 C.B.R. (4th) 157, 5 B.L.R. (3d) 75, 95 A.C.W.S. (3d) 608

In the Matter of Section 18.6 of the Companies' Creditors
Arrangement Act, R.S.C. 1985, c. C-36, as amended

In the Matter of Babcock & Wilcox Canada Ltd.
Farley J.

Heard: February 25, 2000
Judgment: February 25, 2000
Docket: 00-CL-3667

Counsel: Derrick Tay, for Babcock & Wilcox Canada Ltd.
Paul Macdonald, for Citibank North America Inc., Lenders under the Post-Petition Credit Agreement.

Subject: Corporate and Commercial; Insolvency
APPLICATION by solvent corporation for interim order under s. 18.6 of Companies' Creditors Arrangement Act.
Farley J.:

1 I have had the opportunity to reflect on this matter which involves an aspect of the recent amendments to the
insolvency legislation of Canada, which amendments have not yet been otherwise dealt with as to their substance. The
applicant, Babcock & Wilcox Canada Ltd. ("BW Canada"), a solvent company, has applied for an interim order under
s. 18.6 of the Companies' Creditors Arrangement Act ("CCAA"):

(a) that the proceedings commenced by BW Canada's parent U.S. corporation and certain other U.S.
related corporations (collectively "BWUS") for protection under Chapter 11 of the U.S. Bankruptcy Code in
connection with mass asbestos claims before the U.S. Bankruptcy Court be recognized as a "foreign proceeding”
for the purposes of s. 18.6;

(b) that BW Canada be declared a company which is entitled to avail itself of the provisions of s. 18.6;

(c) that there be a stay against suits and enforcements until May 1, 2000 (or such later date as the Court may
order) as to asbestos related proceedings against BW Canada, its property and its directors;

(d) that BW Canada be authorized to guarantee the obligations of its parent to the DIP Lender (debtor in
possession lender) and grant security therefor in favour of the DIP Lender; and

(e) and for other ancillary relief.

2 In Chapter 11 proceedings under the U.S. Bankruptcy Code, the U.S. Bankruptcy Court in New Orleans issued
a temporary restraining order on February 22, 2000 wherein it was noted that BW Canada may be subject to actions
in Canada similar to the U.S. asbestos claims. U.S. Bankruptcy Court Judge Brown's temporary restraining order was
directed against certain named U.S. resident plaintiffs in the asbestos litigation:
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... and towards all plaintiffs and potential plaintiffs in Other Derivative Actions, that they are hereby restrained
further prosecuting Pending Actions or further prosecuting or commencing Other Derivative Actions against Non-
Debtor Affiliates, until the Court decides whether to grant the Debtors' request for a preliminary injunction.

Judge Brown further requested the aid and assistance of the Canadian courts in carrying out the U.S. Bankruptcy Court's
orders. The "Non-Debtor Affiliates" would include BW Canada.

3 Under the 1994 amendments to the U.S. Bankruptcy Code, the concept of the establishment of a trust sufficient
to meet the court determined liability for a mass torts situations was introduced. I am advised that after many years
of successfully resolving the overwhelming majority of claims against it on an individual basis by settlement on terms
BWUS considered reasonable, BWUS has determined, as a result of a spike in claims with escalating demands when it
was expecting a decrease in claims, that it is appropriate to resort to the mass tort trust concept. Hence its application
earlier this week to Judge Brown with a view to eventually working out a global process, including incorporating any
Canadian claims. This would be done in conjunction with its joint pool of insurance which covers both BWUS and BW
Canada. Chapter 11 proceedings do not require an applicant thereunder to be insolvent; thus BWUS was able to make
an application with a view towards the 1994 amendments (including s. 524(g)). This subsection would permit the U.S.
Bankruptcy Court on confirmation of a plan of reorganization under Chapter 11 with a view towards rehabilitation in
the sense of avoiding insolvency in a mass torts situation to:

... enjoin entities from taking legal action for the purpose of directly or indirectly collecting, recovering, or receiving
payment or recovery with respect to any claims or demand that, under a plan of reorganization, is to be paid in
whole or in part by a trust.

4 In 1997, ss. 267-275 of the Bankruptcy and Insolvency Act, R.S.C. 1985, c. B-3, as amended ("BIA") and s. 18.6
of the CCAA were enacted to address the rising number of international insolvencies ("1997 Amendments"). The 1997
Amendments were introduced after a lengthy consultation process with the insolvency profession and others. Previous to
the 1997 Amendments, Canadian courts essentially would rely on the evolving common law principles of comity which
permitted the Canadian court to recognize and enforce in Canada the judicial acts of other jurisdictions.

5 La Forest J in Morguard Investments Ltd. v. De Savoye (1990), 76 D.L.R. (4th) 256 (S.C.C.), at p. 269 described
the principle of comity as:

"Comity" in the legal sense, is neither a matter of absolute obligation, on the one hand, nor of mere courtesy and
goodwill, upon the other. But it is the recognition which one nation allows within its territory to the legislative,
executive or judicial acts of another nation, having due regard both to international duty and convenience, and to
the rights of its own citizens or of other persons who are under the protections of its laws . . .

6  In ATL Industries Inc. v. Han Eol Ind. Co. (1995), 36 C.P.C. (3d) 288 (Ont. Gen. Div. [Commercial List]), at pp.
302-3 I noted the following:

Allow me to start off by stating that I agree with the analysis of MacPherson J. in Arrowmaster Inc. v. Unique
Forming Ltd. (1993), 17 O.R. (3d) 407 (Gen. Div.) when in discussing Morguard Investments Ltd. v. De Savoye,
[1990]3 S.C.R. 1077, 76 D.L.R. (4th) 256, 52 B.C.L.R. (2d) 160, 122 N.R. 81, [1991] 2 W.W.R. 217, 46 C.P.C. (2d)
I, 15 R.P.R. (2d) 1, he states at p.411:

The leading case dealing with the enforcement of "foreign" judgments is the decision of the Supreme Court of
Canada in Morguard Investments, supra. The question in that case was whether, and the circumstances in which,
the judgment of an Alberta court could be enforced in British Columbia. A unanimous court, speaking through
La Forest J., held in favour of enforceability and, in so doing, discussed in some detail the doctrinal principles
governing inter-jurisdictional enforcement of orders. I think it fair to say that the overarching theme of La
Forest J.'s reasons is the necessity and desirability, in a mobile global society, for governments and courts to
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respect the orders made by courts in foreign jurisdictions with comparable legal systems, including substantive
laws and rules of procedure. He expressed this theme in these words, at p. 1095:

Modern states, however, cannot live in splendid isolation and do give effect to judgments given in other
countries in certain circumstances. Thus a judgment in rem, such as a decree of divorce granted by the
courts of one state to persons domiciled there, will be recognized by the courts of other states. In certain
circumstances, as well, our courts will enforce personal judgments given in other states. Thus, we saw, our
courts will enforce an action for breach of contract given by the courts of another country if the defendant
was present there at the time of the action or has agreed to the foreign court's exercise of jurisdiction.
This, it was thought, was in conformity with the requirements of comity, the informing principle of private
international law, which has been stated to be the deference and respect due by other states to the actions of a
state legitimately taken within its territory. Since the state where the judgment was given has power over the
litigants, the judgments of its courts should be respected. (emphasis added in original)

Morguard Investments was, as stated earlier, a case dealing with the enforcement of a court order across
provincial boundaries. However, the historical analysis in L.a Forest J.'s judgment, of both the United Kingdom
and Canadian jurisprudence, and the doctrinal principles enunciated by the court are equally applicable, in my
view, in a situation where the judgment has been rendered by a court in a foreign jurisdiction. This should not

be an absolute rule - there will be some foreign court orders that should not be enforced in Ontario, perhaps
because the substantive law in the foreign country is so different from Ontario's or perhaps because the legal
process that generates the foreign order diverges radically from Ontario's process. (my emphasis added)

Certainly the substantive and procedural aspects of the U.S. Bankruptcy Code including its 1994 amendments are not
so different and do not radically diverge from our system.

7

After reviewing La Forest J.'s definition of comity, I went on to observe at p. 316:

As was discussed by J.G. Castel, Canadian Conflicts of Laws, 3rd ed. (Toronto: Butterworths, 1994) at p. 270, there
is a presumption of validity attaching to a foreign judgment unless and until it is established to be invalid. It would
seem that the same type of evidence would be required to impeach a foreign judgment as a domestic one: fraud
practiced on the court or tribunal: see Sun Alliance Insurance Co. v. Thompson (1981), 56 N.S.R. (2d) 619,117 A.P.R.
619 (T.D.), Sopinka, supra, at p. 992.

La Forest J. went on to observe in Morguard at pp. 269-70:

In a word, the rules of private international law are grounded in the need in modern times to facilitate the flow of
wealth, skills and people across state lines in a fair and orderly manner.

Accommodating the flow of wealth, skills and people across state lines has now become imperative. Under these
circumstances, our approach to the recognition and enforcement of foreign judgments would appear ripe for
reappraisal.

See also Hunt v. T & N ple (1993), 109 D.L.R. (4th) 16 (S.C.C.), at p. 39.

8

While Morguard was an interprovincial case, there is no doubt that the principles in that case are equally applicable

to international matters in the view of MacPherson J. and myself in Arrowmaster (1993), 17 O.R. (3d) 407 (Ont. Gen.
Div.), and ATL respectively. Indeed the analysis by La Forest J. was on an international plane. As a country whose

well-being is so heavily founded on international trade and investment, Canada of necessity is very conscious of the

desirability of invoking comity in appropriate cases.
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9 In the context of cross-border insolvencies, Canadian and U.S. Courts have made efforts to complement, coordinate
and where appropriate accommodate the proceedings of the other. Examples of this would include Olympia & York
Developments Ltd., Ever fresh Beverages Inc. and Loewen Group Inc. v. Continental Insurance Co. of Canada (1997), 48
C.C.L.I. (2d) 119 (B.C. S.C.). Other examples involve the situation where a multi-jurisdictional proceeding is specifically
connected to one jurisdiction with that jurisdiction's court being allowed to exercise principal control over the insolvency
process: see Roberts v. Picture Butte Municipal Hospital (1998), 23 C.P.C. (4th) 300 (Alta. Q.B.), at pp. 5-7 [[1998] A.J.
No. 817]; Microbiz Corp. v. Classic Software Systems Inc. (1996), 45 C.B.R. (3d) 40 (Ont. Gen. Div.), at p. 4; Tradewell
Inc. v. American Sensors Electronics, Inc., 1997 WL 423075 (S.D.N.Y. 1997).

10 In Roberts, Forsythe J. at pp. 5-7 noted that steps within the proceedings themselves are also subject to the dictates
of comity in recognizing and enforcing a U.S. Bankruptcy Court stay in the Dow Corning litigation [Taylor v. Dow
Corning Australia Pty. Ltd. (December 19, 1997), Doc. 8438/95 (Australia Vic. Sup. Ct.)] as to a debtor in Canada so
as to promote greater efficiency, certainty and consistency in connection with the debtor's restructuring efforts. Foreign
claimants were provided for in the U.S. corporation's plan. Forsyth J. stated:

Comity and cooperation are increasingly important in the bankruptcy context. As internationalization increases,
more parties have assets and carry on activities in several jurisdictions. Without some coordination there would be
multiple proceedings, inconsistent judgments and general uncertainty.

... I find that common sense dictates that these matters would be best dealt with by one court, and in the interest
of promoting international comity it seems the forum for this case is in the U.S. Bankruptcy Court. Thus, in either
case, whether there has been an attornment or not, I conclude it is appropriate for me to exercise my discretion and
apply the principles of comity and grant the Defendant's stay application. I reach this conclusion based on all the
circumstances, including the clear wording of the U.S. Bankruptcy Code provision, the similar philosophies and
procedures in Canada and the U.S., the Plaintiff's attornment to the jurisdiction of the U.S. Bankruptcy Court, and
the incredible number of claims outstanding . . . (emphasis added)

11  The CCAA as remedial legislation should be given a liberal interpretation to facilitate its objectives. See Hongkong
Bank of Canada v. Chef Ready Foods Ltd. (1990), 4 C.B.R. (3d) 311 (B.C. C.A.), at p. 320; Lehndorff General Partner
Ltd., Re (1993), 17 C.B.R. (3d) 24 (Ont. Gen. Div. [Commercial List]).

12 David Tobin, the Director General, Corporate Governance Branch, Department of Industry in testifying before
the Standing Committee on Industry regarding Bill C-5, An Act to amend the BIA, the CCAA and the Income Tax
Act, stated at 1600:

Provisions in Bill C-5 attempt to actually codify, which has always been the practice in Canada. They include
the Court recognition of foreign representatives; Court authority to make orders to facilitate and coordinate
international insolvencies; provisions that would make it clear that foreign representatives are allowed to commence
proceedings in Canada, as per Canadian rules - however, they clarify that foreign stays of proceedings are not
applicable but a foreign representative can apply to a court for a stay in Canada; and Canadian creditors and assets
are protected by the bankruptcy and insolvency rules.

The philosophy of the practice in international matters relating to the CCAA is set forth in Olympia & York Developments
Ltd. v. Royal Trust Co. (1993), 20 C.B.R. (3d) 165 (Ont. Gen. Div.), at p. 167 where Blair J. stated:

The Olympia & Y ork re-organization involves proceedings in three different jurisdictions: Canada, the United States
and the United Kingdom. Insolvency disputes with international overtones and involving property and assets in
a multiplicity of jurisdictions are becoming increasingly frequent. Often there are differences in legal concepts -
sometimes substantive, sometimes procedural - between the jurisdictions. The Courts of the various jurisdictions
should seek to cooperate amongst themselves, in my view, in facilitating the trans-border resolution of such disputes
as a whole, where that can be done in a fashion consistent with their own fundamental principles of jurisprudence.
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The interests of international cooperation and comity, and the interests of developing at least some degree of
certitude in international business and commerce, call for nothing less.

Blair J. then proceeded to invoke inherent jurisdiction to implement the Protocol between the U.S. Bankruptcy Court
and the Ontario Court. See also my endorsement of December 20, 1995, in Everfresh Beverages Inc. where I observed: "I
would think that this Protocol demonstrates the 'essence of comity' between the Courts of Canada and the United States
of America." Everfresh was an example of the effective and efficient use of the Cross-Border Insolvency Concordat,
adopted by the Council of the International Bar Association on May 31, 1996 (after being adopted by its Section on
Business Law Council on September 17, 1995), which Concordat deals with, inter alia, principal administration of a
debtor's reorganization and ancillary jurisdiction. See also the UNCITRAL Model Law on Cross-Border Insolvency.

13 Thus it seems to me that this application by BW Canada should be reviewed in light of (i) the doctrine of comity
as analyzed in Morguard, Arrowmaster and ATL, supra, in regard to its international aspects; (ii) inherent jurisdiction;
(ii1) the aspect of the liberal interpretation of the CCAA generally; and (iv) the assistance and codification of the 1997
Amendments.

"Foreign proceeding" is defined in s. 18.6(1) as:
In this section,

"foreign proceeding" means a judicial or administrative proceeding commenced outside Canada in respect of
a debtor under a law relating to bankruptcy or insolvency and dealing with the collective interests of creditors
generally; . . .

Certainly a U.S. Chapter 11 proceeding would fit this definition subject to the question of "debtor". It is important to
note that the definition of "foreign proceeding" in s. 18.6 of the CCAA contains no specific requirement that the debtor be
insolvent. In contrast, the BIA defines a "debtor" in the context of a foreign proceeding (Part XIII of the BIA) as follows:

s. 267 In this Part,

"debtor" means an insolvent person who has property in Canada, a bankrupt who has property in Canada or a
person who has the status of a bankrupt under foreign law in a foreign proceeding and has property in Canada; . . .
(emphasis added)

I think it a fair observation that the BIA is a rather defined code which goes into extensive detail. This should be
contrasted with the CCAA which is a very short general statute which has been utilized to give flexibility to meet what
might be described as the peculiar and unusual situation circumstances. A general categorization (which of course is
never completely accurate) is that the BIA may be seen as being used for more run of the mill cases whereas the CCAA
may be seen as facilitating the more unique or complicated cases. Certainly the CCAA provides the flexibility to deal
with the thornier questions. Thus I do not think it unusual that the draftees of the 1997 Amendments would have it in
their minds that the provisions of the CCAA dealing with foreign proceedings should continue to reflect this broader
and more flexible approach in keeping with the general provisions of the CCAA, in contrast with the corresponding
provisions under the BIA. In particular, it would appear to me to be a reasonably plain reading interpretation of s. 18.6
that recourse may be had to s. 18.6 of the CCAA in the case of a solvent debtor. Thus I would conclude that the aspect of
insolvency is not a condition precedent vis-a-vis the "debtor" in the foreign proceedings (here the Chapter 11 proceedings)
for the proceedings in Louisiana to be a foreign proceeding under the definition of s. 18.6. I therefore declare that those
proceedings are to be recognized as a "foreign proceeding" for the purposes of s. 18.6 of the CCAA.

14 It appears to me that my conclusion above is reinforced by an analysis of s. 18.6(2) which deals with concurrent
filings by a debtor under the CCAA in Canada and corresponding bankruptcy or insolvency legislation in a foreign
jurisdiction. This is not the situation here, but it would be applicable in the Loewen case. That subsection deals with the
coordination of proceedings as to a "debtor company" initiated pursuant to the CCAA and the foreign legislation.
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s. 18.6(2). The court may, in respect of a debtor company, make such orders and grant such relief as it considers
appropriate to facilitate, approve or implement arrangements that will result in a coordination of proceedings under
the Act with any foreign proceeding. (emphasis added)

15 The definition of "debtor company" is found in the general definition section of the CCAA, namely s. 2 and
that definition incorporates the concept of insolvency. Section 18.6(2) refers to a "debtor company" since only a "debtor
company" can file under the CCAA to propose a compromise with its unsecured or secured creditors: ss. 3, 4 and 5
CCAA. See also s. 18.6(8) which deals with currency concessions "[w]here a compromise or arrangement is proposed in
respect of a debtor company . . . ". I note that "debtor company" is not otherwise referred to in s. 18.6; however "debtor"
is referred to in both definitions under s. 18.6(1).

16  However, s. 18.6(4) provides a basis pursuant to which a company such as BW Canada, a solvent corporation,
may seek judicial assistance and protection in connection with a foreign proceeding. Unlike s. 18.6(2), s. 18.6(4) does not
contemplate a full filing under the CCAA. Rathers. 18.6(4) may be utilized to deal with situations where, notwithstanding
that a full filing is not being made under the CCAA, ancillary relief is required in connection with a foreign proceeding.

s. 18.6(4) Nothing in this section prevents the court, on the application of a foreign representative or any other
interested persons, from applying such legal or equitable rules governing the recognition of foreign insolvency orders
and assistance to foreign representatives as are not inconsistent with the provisions of this Act. (emphasis added)

BW Canada would fit within "any interested person" to bring the subject application to apply the principles of comity and
cooperation. It would not appear to me that the relief requested is of a nature contrary to the provisions of the CCAA.

17 Additionally there is s. 18.6(3) whereby once it has been established that there is a foreign proceeding within
the meaning of s. 18.6(1) (as I have concluded there is), then this court is given broad powers and wide latitude, all of
which is consistent with the general judicial analysis of the CCAA overall, to make any order it thinks appropriate in
the circumstances.

s. 18.6(3) An order of the court under this Section may be made on such terms and conditions as the court considers
appropriate in the circumstances.

This subsection reinforces the view expressed previously that the 1997 Amendments contemplated that it would be
inappropriate to pigeonhole or otherwise constrain the interpretation of s. 18.6 since it would be not only impracticable
but also impossible to contemplate the myriad of circumstances arising under a wide variety of foreign legislation which
deal generally and essentially with bankruptcy and insolvency but not exclusively so. Thus, the Court was entrusted to
exercise its discretion, but of course in a judicial manner.

18 Even aside from that, I note that the Courts of this country have utilized inherent jurisdiction to fill in any gaps in the
legislation and to promote the objectives of the CCAA. Where there is a gap which requires bridging, then the question
to be considered is what will be the most practical common sense approach to establishing the connection between the
parts of the legislation so as to reach a just and reasonable solution. See Westar Mining Ltd., Re (1992), 14 C.B.R. (3d)
88 (B.C. S.C.), at pp. 93-4; Pacific National Lease Holding Corp. v. Sun Life Trust Co. (1995), 34 C.B.R. (3d) 4 (B.C.
C.A)), at p. 2; Lehndorff General Partner Ltd. at p. 30.

19  The Chapter 11 proceedings are intended to resolve the mass asbestos related tort claims which seriously threaten
the long term viability of BWUS and its subsidiaries including BW Canada. BW Canada is a significant participant in the
overall Babcock & Wilcox international organization. From the record before me it appears reasonably clear that there
is an interdependence between BWUS and BW Canada as to facilities and services. In addition there is the fundamental
element of financial and business stability. This interdependence has been increased by the financial assistance given by
the BW Canada guarantee of BWUS' obligations.
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20 To date the overwhelming thrust of the asbestos related litigation has been focussed in the U.S. In contradistinction
BW Canada has not in essence been involved in asbestos litigation to date. The 1994 amendments to the U.S. Bankruptcy
Code have provided a specific regime which is designed to deal with the mass tort claims (which number in the hundreds
of thousands of claims in the U.S.) which appear to be endemic in the U.S. litigation arena involving asbestos related
claims as well as other types of mass torts. This Court's assistance however is being sought to stay asbestos related claims
against BW Canada with a view to this stay facilitating an environment in which a global solution may be worked out
within the context of the Chapter 11 proceedings trust.

21 In my view, s. 18.6(3) and (4) permit BW Canada to apply to this Court for such a stay and other appropriate
relief. Relying upon the existing law on the recognition of foreign insolvency orders and proceedings, the principles and
practicalities discussed and illustrated in the Cross-Border Insolvency Concordat and the UNCITRAL Model Law on
Cross-Border Insolvencies and inherent jurisdiction, all as discussed above, I would think that the following may be of
assistance in advancing guidelines as to how s. 18.6 should be applied. I do not intend the factors listed below to be
exclusive or exhaustive but merely an initial attempt to provide guidance:

(a) The recognition of comity and cooperation between the courts of various jurisdictions are to be encouraged.

(b) Respect should be accorded to the overall thrust of foreign bankruptcy and insolvency legislation in any
analysis, unless in substance generally it is so different from the bankruptcy and insolvency law of Canada or
perhaps because the legal process that generates the foreign order diverges radically from the process here in
Canada.

(c) All stakeholders are to be treated equitably, and to the extent reasonably possible, common or like
stakeholders are to be treated equally, regardless of the jurisdiction in which they reside.

(d) The enterprise is to be permitted to implement a plan so as to reorganize as a global unit, especially
where there is an established interdependence on a transnational basis of the enterprise and to the extent
reasonably practicable, one jurisdiction should take charge of the principal administration of the enterprise's
reorganization, where such principal type approach will facilitate a potential reorganization and which respects
the claims of the stakeholders and does not inappropriately detract from the net benefits which may be available
from alternative approaches.

(e) The role of the court and the extent of the jurisdiction it exercises will vary on a case by case basis and
depend to a significant degree upon the court's nexus to that enterprise; in considering the appropriate level of
its involvement, the court would consider:

(1) the location of the debtor's principal operations, undertaking and assets;
(i1) the location of the debtor's stakeholders;

(ii1) the development of the law in each jurisdiction to address the specific problems of the debtor and the
enterprise;

(iv) the substantive and procedural law which may be applied so that the aspect of undue prejudice may
be analyzed;

(v) such other factors as may be appropriate in the instant circumstances.
(f) Where one jurisdiction has an ancillary role,

(1) the court in the ancillary jurisdiction should be provided with information on an ongoing basis and be
kept apprised of developments in respect of that debtor's reorganizational efforts in the foreign jurisdiction;
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(i1) stakeholders in the ancillary jurisdiction should be afforded appropriate access to the proceedings in
the principal jurisdiction.

(g) As effective notice as is reasonably practicable in the circumstances should be given to all affected
stakeholders, with an opportunity for such stakeholders to come back into the court to review the granted
order with a view, if thought desirable, to rescind or vary the granted order or to obtain any other appropriate
relief in the circumstances.

22 Taking these factors into consideration, and with the determination that the Chapter 11 proceedings are a "foreign
proceeding" within the meaning of s. 18.6 of the CCAA and that it is appropriate to declare that BW Canada is entitled
to avail itself of the provisions of s. 18.6, I would also grant the following relief. There is to be a stay against suits
and enforcement as requested; the initial time period would appear reasonable in the circumstances to allow BWUS to
return to the U.S. Bankruptcy Court. Assuming the injunctive relief is continued there, this will provide some additional
time to more fully prepare an initial draft approach with respect to ongoing matters. It should also be recognized that
if such future relief is not granted in the U.S. Bankruptcy Court, any interested person could avail themselves of the
"comeback" clause in the draft order presented to me and which I find reasonable in the circumstances. It appears
appropriate, in the circumstances that BW Canada guarantee BWUS' obligations as aforesaid and to grant security in
respect thereof, recognizing that same is permitted pursuant to the general corporate legislation affecting BW Canada,
namely the Business Corporations Act (Ontario). I note that there is also a provision for an "Information Officer" who will
give quarterly reports to this Court. Notices are to be published in the Globe & Mail (National Edition) and the National
Post. In accordance with my suggestion at the hearing, the draft order notice has been revised to note that persons are
alerted to the fact that they may become a participant in these Canadian proceedings and further that, if so, they may
make representations as to pursuing their remedies regarding asbestos related claims in Canada as opposed to the U.S.
As discussed above the draft order also includes an appropriate "comeback" clause. This Court (and I specifically) look
forward to working in a cooperative judicial way with the U.S. Bankruptcy Court (and Judge Brown specifically).

23 I am satisfied that it is appropriate in these circumstances to grant an order in the form of the revised draft (a
copy of which is attached to these reasons for the easy reference of others who may be interested in this area of s. 18.6
of the CCAA).

24 Order to issue accordingly.
Application granted.

APPENDIX

Court File No. 00-CL-3667
SUPERIOR COURT OF JUSTICE

COMMERCIAL LIST
THE HONOURABLE FRIDAY, THE 25{TH} DAY OF
MR. JUSTICE FARLEY FEBRUARY, 2000

IN THE MATTER OF S. 18.6 OF THE COMPANIES' CREDITORS ARRANGEMENT ACT, R.S.C. 1985, c.
C-36, AS AMENDED
AND IN THE MATTER OF BABCOCK & WILCOX CANADA LTD.

INITIAL ORDER

THIS MOTION made by the Applicant Babcock & Wilcox Canada Ltd. for an Order substantially in the form attached
to the Application Record herein was heard this day, at 393 University Avenue, Toronto, Ontario.
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ON READING the Notice of Application, the Affidavit of Victor J. Manica sworn February 23, 2000 (the "Manica
Affidavit"), and on notice to the counsel appearing, and upon being advised that no other person who might be interested
in these proceedings was served with the Notice of Application herein.

SERVICE

1. THIS COURT ORDERS that the time for service of the Notice of Application and the Affidavit in support of this
Application be and it is hereby abridged such that the Application is properly returnable today, and, further, that any
requirement for service of the Notice of Application and of the Application Record upon any interested party, other
than the parties herein mentioned, is hereby dispensed with.

RECOGNITION OF THE U.S. PROCEEDINGS

2. THIS COURT ORDERS AND DECLARES that the proceedings commenced by the Applicant's United States
corporate parent and certain other related corporations in the United States for protection under Chapter 11 of the U.S.
Bankruptcy Code in connection with asbestos claims before the U.S. Bankruptcy Court (the "U.S. Proceedings") be and
hereby is recognized as a "foreign proceeding" for purposes of Section 18.6 of the Companies' Creditors Arrangement
Act, R.S.C. 1985, ¢.C-36, as amended, (the "CCAA").

APPLICATION

3. THIS COURT ORDERS AND DECLARES that the Applicant is a company which is entitled to relief pursuant to
s. 18.6 of the CCAA.

PROTECTION FROM ASBESTOS PROCEEDINGS

4. THIS COURT ORDERS that until and including May 1, 2000, or such later date as the Court may order (the "Stay
Period"), no suit, action, enforcement process, extra-judicial proceeding or other proceeding relating to, arising out of
or in any way connected to damages or loss suffered, directly or indirectly, from asbestos, asbestos contamination or
asbestos related diseases ("Asbestos Proceedings") against or in respect of the Applicant, its directors or any property
of the Applicant, wheresoever located, and whether held by the Applicant in whole or in part, directly or indirectly, as
principal or nominee, beneficially or otherwise shall be commenced, and any Asbestos Proceedings against or in respect
of the Applicant, its directors or the Applicant's Property already commenced be and are hereby stayed and suspended.

5. THIS COURT ORDERS that during the Stay Period, the right of any person, firm, corporation, governmental
authority or other entity to assert, enforce or exercise any right, option or remedy arising by law, by virtue of any
agreement or by any other means, as a result of the making or filing of these proceedings, the U.S. Proceedings or any
allegation made in these proceedings or the U.S. Proceedings be and is hereby restrained.

DIP FINANCING

6. THIS COURT ORDERS that the Applicant is hereby authorized and empowered to guarantee the obligations of its
parent, The Babcock & Wilcox Company, to Citibank, N.A., as Administrative Agent, the Lenders, the Swing Loan
Lender, and Issuing Banks (as those terms are defined in the Post-Petition Credit Agreement (the "Credit Agreement"))
dated as of February 22, 2000 (collectively, the "DIP Lender"), and to grant security (the "DIP Lender's Security") for
such guarantee substantially on the terms and conditions set forth in the Credit Agreement.

7. THIS COURT ORDERS that the obligations of the Applicant pursuant to the Credit Agreement, the DIP Lender's
Security and all the documents delivered pursuant thereto constitute legal, valid and binding obligations of the Applicant
enforceable against it in accordance with the terms thereof, and the payments made and security granted by the Applicant
pursuant to such documents do not constitute fraudulent preferences, or other challengeable or reviewable transactions
under any applicable law.

Copyright © Thomson Reuters Canada Limited or its licensors (excluding individual court documents). All rights reserved.



Babcock & Wilcox Canada Ltd., Re, 2000 CarswellOnt 704
2000 CarswellOnt 704, [2000] O.J. No. 786, 18 C.B.R. (4th) 157, 5 B.L.R. (3d) 75...

8. THIS COURT ORDERS that the DIP Lender's Security shall be deemed to be valid and effective notwithstanding
any negative covenants, prohibitions or other similar provisions with respect to incurring debt or the creation of liens
or security contained in any existing agreement between the Applicant and any lender and that, notwithstanding any
provision to the contrary in such agreements,

(a) the execution, delivery, perfection or registration of the DIP Lender's Security shall not create or be deemed
to constitute a breach by the Applicant of any agreement to which it is a party, and

(b) the DIP Lender shall have no liability to any person whatsoever as a result of any breach of any agreement
caused by or resulting from the Applicant entering into the Credit Agreement, the DIP Lender's Security or
other document delivered pursuant thereto.

REPORT AND EXTENSION OF STAY
9. As part of any application by the Applicant for an extension of the Stay Period:

(a) the Applicant shall appoint Victor J. Manica, or such other senior officer as it deems appropriate from time
to time, as an information officer (the "Information Officer");

(b) the Information Officer shall deliver to the Court a report at least once every three months outlining the
status of the U.S. Proceeding, the development of any process for dealing with asbestos claims and such other
information as the Information Officer believes to be material (the "Information Reports"); and

(c) the Applicant and the Information Officer shall incur no liability or obligation as a result of the appointment
of the Information Officer or the fulfilment of the duties of the Information Officer in carrying out the
provisions of this Order and no action or other proceedings shall be commenced against the Applicant or
Information Officer as an result of or relating in any way to the appointment of the Information Officer or
the fulfilment of the duties of the Information Officer, except with prior leave of this Court and upon further
order securing the solicitor and his own client costs of the Information Officer and the Applicant in connection
with any such action or proceeding.

SERVICE AND NOTICE

10. THIS COURT ORDERS that the Applicant shall, within fifteen (15) business days of the date of entry of this Order,
publish a notice of this Order in substantially the form attached as Schedule "A" hereto on two separate days in the
Globe & Mail (National Edition) and the National Post.

11. THIS COURT ORDERS that the Applicant be at liberty to serve this Order, any other orders in these proceedings, all
other proceedings, notices and documents by prepaid ordinary mail, courier, personal delivery or electronic transmission
to any interested party at their addresses as last shown on the records of the Applicant and that any such service or notice
by courier, personal delivery or electronic transmission shall be deemed to be received on the next business day following
the date of forwarding thereof, or if sent by ordinary mail, on the third business day after mailing.

MISCELLANEOUS

12. THIS COURT ORDERS that notwithstanding anything else contained herein, the Applicant may, by written consent
of its counsel of record herein, agree to waive any of the protections provided to it herein.

13. THIS COURT ORDERS that the Applicant may, from time to time, apply to this Court for directions in the discharge
of its powers and duties hereunder or in respect of the proper execution of this Order.
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14. THIS COURT ORDERS that, notwithstanding any other provision of this Order, any interested person may apply
to this Court to vary or rescind this order or seek other relief upon 10 days' notice to the Applicant and to any other
party likely to be affected by the order sought or upon such other notice, if any, as this Court may order.

15. THIS COURT ORDERS AND REQUESTS the aid and recognition of any court or any judicial, regulatory or
administrative body in any province or territory of Canada (including the assistance of any court in Canada pursuant
to Section 17 of the CCAA) and the Federal Court of Canada and any judicial, regulatory or administrative tribunal
or other court constituted pursuant to the Parliament of Canada or the legislature of any province and any court or
any judicial, regulatory or administrative body of the United States and the states or other subdivisions of the United
States and of any other nation or state to act in aid of and to be complementary to this Court in carrying out the terms
of this Order.

Schedule "A"
NOTICE

RE: IN THE MATTER OF S. 18.6 OF THE COMPANIES' CREDITORS ARRANGEMENT ACT, R.S.C. 1985, c.
C-36, AS AMENDED (the "CCAA")

AND IN THE MATTER OF BABCOCK & WILCOX CANADA LTD.

PLEASE TAKE NOTICE that this notice is being published pursuant to an Order of the Superior Court of Justice of
Ontario made February 25, 2000. The corporate parent of Babcock & Wilcox Canada Ltd. and certain other affiliated
corporations in the United States have filed for protection in the United States under Chapter 11 of the Bankruptcy Code
to seek, as the result of recent, sharp increases in the cost of settling asbestos claims which have seriously threatened the
Babcock & Wilcox Enterprise's long term health, protection from mass asbestos claims to which they are or may become
subject. Babcock & Wilcox Canada Ltd. itself has not filed under Chapter 11 but has sought and obtained an interim
order under Section 18.6 of the CCAA affording it a stay against asbestos claims in Canada. Further application may
be made to the Court by Babcock & Wilcox Canada Ltd. to ensure fair and equal access for Canadians with asbestos
claims against Babcock & Wilcox Canada Ltd. to the process established in the United States. Representations may also
be made by parties who would prefer to pursue their remedies in Canada.

Persons who wish to be a party to the Canadian proceedings or to receive a copy of the order or any further information
should contact counsel for Babcock & Wilcox Canada Ltd., Derrick C. Tay at Meighen Demers (Telephone (416)
340-6032 and Fax (416) 977-5239).

DATED this day of, 2000 at Toronto, Canada

End of Document Copyright © Thomson Reuters Canada Limited or its licensors (excluding individual court documents). All rights

reserved.

Copyright © Thomson Reuters Canada Limited or its licensors (excluding individual court documents). All rights reserved.



Tab 4



Matlack Inc., Re, 2001 CarswellOnt 1830
2001 CarswellOnt 1830, [2001] O.J. No. 6121, [2001] O.T.C. 382, 26 C.B.R. (4th) 45

2001 CarswellOnt 1830
Ontario Superior Court of Justice [Commercial List]

Matlack Inc., Re

2001 CarswellOnt 1830, [2001] O.J. No. 6121, [2001] O.T.C. 382, 26 C.B.R. (4th) 45

In the Matter of the Companies' Creditors Arrangement
Act, R.S.C. 1985, c. C-36, Section 18.6 as Amended

In the Matter of an Application of Matlack, Inc. and the Other Parties Set Out in Schedule
"A" Ancillary to Proceedings Under Chapter 11 of the United States Bankruptcy Code

Matlack, Inc. and the Other Parties Set Out in Schedule "A", Applicant
Farley J.

Heard: April 19, 2001
Judgment: April 19, 2001
Docket: 01-CL-4109

Counsel: E. Bruce Leonard, Shahana Kar, for Applicant, Matlack Inc.
Subject: Insolvency; International; Corporate and Commercial

APPLICATION by foreign bankrupt for recognition of proceedings commenced pursuant to Chapter 11 of United
States Bankruptcy Code to be recognized as "foreign proceeding" for purpose of Companies' Creditors Arrangement Act,
for stay of proceedings commenced by creditor and for ancillary relief.

Endorsement. Farley J.:

1 This was an application pursuant to section 18.6 of the Companies' Creditors Arrangement Act ("CCAA") for
recognition of the proceedings commenced by the applicants in the U.S. Bankruptcy Court for the District of Delaware
for relief under Chapter 11 of the United States Bankruptcy Code be recognized as a "foreign proceeding" for the purposes
of the CCAA and to have this Court issue a stay of proceedings compatible with the Chapter 11 stay and for ancillary
relief. That Order is granted with the usual comeback clause and subject to its expiry being May 11, 2001 unless otherwise
extended.

2 The one applicant Matlack, Inc. ("Matlack") is a Pennsylvania corporation which is in the business of transporting
chemical products throughout the United States, Mexico and Canada. It has developed a substantial Canadian business
over the past 20 years and it currently operates a large leased facility in Ontario from which its Canadian licensed fleet
services customers throughout Ontario and Quebec. Matlack's Canadian operations are fully integrated into Matlack's
North American enterprise from both an operational and financial standpoint.

3 On March 29, 2001, Matlack and its affiliated applicants filed for relief under Chapter 11 and obtained relief
precluding creditors subject to the U.S. Bankruptcy Court from commencing or continuing proceedings against the
applicants. It is in the interests of all creditors and stakeholders of Matlack that its reorganization proceed in a
coordinated and integrated fashion. The objective of such coordination is to ensure that creditors are treated as equitably
and fairly as possible, wherever they are located. Harmonization of proceedings in the U.S. and in Canada will create the
most stable conditions under which a successful reorganization can be achieved and will allow for judicial supervision of
all of Matlack's assets and enterprise throughout the two jurisdictions. I note that a Canadian creditor of Matlack has
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recently seized some of Matlack's assets and intends to sell same in satisfaction of Matlack's obligations to it. It would
seem to me that in the context of the proceedings, such a seizure would be of a preferential nature and thus unfair and
prejudicial to the interests of Matlack's creditors generally.

4  Canadian courts have consistently recognized and applied the principles of comity. See Morguard Investments Ltd.
v. DeSavoye (1990), 76 D.L.R. (4th) 256; Arrowmaster Inc. v. Unique Forming Ltd. (1993), 17 O.R. (3d) 407 (Ont. Gen.
Div.); ATL Industries Inc. v. Han Eol Ind. Co. (1995), 36 C.P.C. (3d) 288 (Ont. Gen. Div. [Commercial List]); Re Babcock
& Wilcox Canada Ltd. (2000), 18 C.B.R. (4th) 157 (Ont. S.C.J. [Commercial List]), at pp. 160-2.

5 Inan increasingly commercially integrated world, countries cannot live in isolation and refuse to recognize foreign
judgments and orders. The Court's recognition of a foreign proceeding should depend on whether there is a real and
substantial connection between the matter and the jurisdiction. The determination of whether a sufficient connection
exists between a jurisdiction and a matter should be based on considerations of order, predictability and fairness rather
than on a mechanical analysis of connections between the matter and the jurisdiction. See Morguard supra; Hunt v. T
& N plc (1993), 109 D.L.R. (4th) 16 (S.C.C.).

6 I concur with what Forsyth J. stated in Roberts v. Picture Butte Municipal Hospital (1998), [1999] 4 W.W .R. 443,
64 Alta. L.R. (3d) 218, [1998] A.J. No. 817 (Alta. Q.B.), at pp. 5-7 (A.J.):

Comity and cooperation are increasingly important in the bankruptcy context. As internationalization increases,
more parties have assets and carry on activities in several jurisdictions. Without some coordination, there would be
multiple proceedings, inconsistent judgments and general uncertainty.

.1 find that common sense dictates that these matters would be best dealt with by one Court, and in the interest
of promoting international comity it seems the forum for this case is the U.S. Bankruptcy Court. Thus, in either
case, whether there has been attornment or not, I conclude it is appropriate for me to exercise my discretion and
apply the principles of comity and grant the Defendant's stay application. I reach this conclusion based on all the
circumstances, including the clear wording of the U.S. Bankruptcy Code provision, the similar philosophies and
procedures in Canada and the U.S., the Plaintiff's attornment to the jurisdiction of the U.S. Bankruptcy Court, and
the incredible number of claims outstanding... (emphasis added)

7  Based on principles of comity, where appropriate this Court has the jurisdiction to stay proceedings commenced
against a party that has filed for bankruptcy protection in the U.S. An Ontario Court can accept the jurisdiction of a U.S.
Bankruptcy Court over moveable property in Ontario of an American company which has become subject to a Chapter
11 order. See Roberts, supra; Borden & Elliot v. Winston Industries Inc. (November 1, 1983), Doc. 352/83 (Ont. H.C.).

8  Where a cross-border insolvency proceeding is most closely connected to one jurisdiction, it is appropriate for the
Court in that jurisdiction to exercise principal control over the insolvency process in light of the principles of comity
and in order to avoid a multiplicity of proceedings. See Microbiz Corp. v. Classic Software Systems Inc. (1996), [1996]
0.J. No. 5094 (Ont. Gen. Div.).

9  Section 18.6(1) of the CCAA provides the following definition:

"foreign proceeding”" means a judicial or administrative proceeding commenced outside Canada in respect of a
debtor under a law relating to bankruptcy or insolvency and dealing with the collective interests of creditors
generally;

The U.S. Bankruptcy Code's Chapter 11 proceedings would be such a foreign proceeding.

10 As 1 indicated in Babcock, supra, at p. 166: "Section 18.6(4) may be utilized to deal with situations where,
notwithstanding that a full filing is not being made under the CCAA, ancillary relief is required in connection with a
foreign proceeding". Accordingly, it is appropriate for Matlack to be granted ancillary relief in recognizing the Chapter
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11 proceedings and in enforcing the stay of proceedings resulting therefrom. In addition this Court can also grant relief
pursuant to section 18.6(5). A stay in Canada would promote a stable atmosphere with a view to the reorganization of
Matlack and its affiliates while allowing creditors, wherever situate, to be treated as equitably as possible. The stay would
also assist with respect to claimants in Canada attempting to seize assets so as to get a leg up on the other creditors. See
Babcock, supra, at pp. 165-6. Aside from the Babcock case, see also Re GST Telecommunications Inc. (May 18, 2000),
Ground J. and Re Grace Canada Inc. (April 4,2001), Farley J.

11 It would also seem to me that the relief requested is appropriate and in accordance with the principles set down in
the Transnational Insolvency Project of the American Law Institute ("ALI"). This Project involved jurists, practitioners
and academics from the NAFTA countries — the U.S., Mexico and Canada — and was completed as to the Restatement

of the Law in 2000 after six years of analysis. I'Asa disclaimer, I should note that it was my privilege to tag along on
this Project with the other participants who are recognized as outstanding in their fields.

12 The Project continues with the development of implementation and practical aids. Most recently this consists of the
Guidelines Applicable to Court-to-Court Communications on Cross-Border Cases. I understand that Judge Mary Walrath
is handling the Chapter 11 case. It will be my pleasure to work in coordination with her on this cross-border proceeding.
To assist further with the handling of these matters, I would approve the proposed Protocol from the Canadian side,
including what I understand may be the first opportunity to incorporate the Communication Guidelines, such to be
effective if, as and when Judge Walrath is satisfied with same from the U.S. side.

13 A copy of the ALI Guidelines and the Matlack Protocol are annexed to these reasons for the benefit of other
counsel involved in anything similar.

14 Order to issue accordingly.
The American Law Institute
TRANSNATIONAL INSOLVENCY PROJECT

PRINCIPLES OF COOPERATION IN TRANSNATIONAL INSOLVENCY CASES AMONG THE MEMBERS
OF THE NORTH AMERICAN FREE TRADE AGREEMENT

Submitted by the Council to the Members of The American Law Institute for Discussion at the Seventy-Seventh Annual
Meeting on May 15, 16, 17, and 18, 2000

The Executive Office
THE AMERICAN LAW INSTITUTE
4025 Chestnut Street
Philadelphia, Pa. 19104-3099
Amended — February 12, 2001
Appendix 2
Guidelines Applicable to Court-to-Court Communications in Cross-Border Cases
Introduction:

One of the most essential elements of cooperation in cross-border cases is communication among the administrating
authorities of the countries involved. Because of the importance of the courts in insolvency and reorganization
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proceedings, it is even more essential that the supervising courts be able to coordinate their activities to assure the
maximum available benefit for the stakeholders of financially troubled enterprises.

These Guidelines are intended to enhance coordination and harmonization of insolvency proceedings that involve more
than one country through communications among the jurisdictions involved. Communications by judges directly with
judges or administrators in a foreign country, however, raise issues of credibility and proper procedures. The context
alone is likely to create concern in litigants unless the process is transparent and clearly fair. Thus, communication
among courts in cross-border cases is both more important and more sensitive than in domestic cases. These Guidelines
encourage such communications while channeling them through transparent procedures. The Guidelines are meant to
permit rapid cooperation in a developing insolvency case while ensuring due process to all concerned.

The Guidelines at this time contemplate application only between Canada and the United States, because of the
very different rules governing communications with Principles of Cooperation courts and among courts in Mexico.
Nonetheless, a Mexican Court might choose to adopt some or all of these Guidelines for communications by a sindico
with foreign administrators or courts.

A Court intending to employ the Guidelines — in whole or part, with or without modifications — should adopt them
formally before applying them. A Court may wish to make its adoption of the Guidelines contingent upon, or temporary
until, their adoption by other courts concerned in the matter. The adopting Court may want to make adoption or
continuance conditional upon adoption of the Guidelines by the other Court in a substantially similar form, to ensure
that judges, counsel, and parties are not subject to different standards of conduct.

The Guidelines should be adopted following such notice to the parties and counsel as would be given under local
procedures with regard to any important procedural decision under similar circumstances. If communication with
other courts is urgently needed, the local procedures, including notice requirements, that are used in urgent or
emergency situations should be employed, including, if appropriate, an initial period of effectiveness, followed by further
consideration of the Guidelines at a later time. Questions about the parties entitled to such notice (for example, all parties
or representative parties or representative counsel) and the nature of the court's consideration of any objections (for
example, with or without a hearing) are governed by the Rules of Procedure in each jurisdiction and are not addressed
in the Guidelines.

The Guidelines are not meant to be static, but are meant to be adapted and modified to fit the circumstances of individual
cases and to change and evolve as the international insolvency community gains experience from working with them.
They are to apply only in a manner that is consistent with local procedures and local ethical requirements. They do not
address the details of notice and procedure that depend upon the law and practice in each jurisdiction. However, the
Guidelines represent approaches that are likely to be highly useful in achieving efficient and just resolutions of cross-
border insolvency issues. Their use, with such modifications and under such circumstances as may be appropriate in a
particular case, is therefore recommended.

Guideline 1

Except in circumstances of urgency, prior to a communication with another Court, the Court should be satisfied that
such a communication is consistent with all applicable Rules of Procedure in its country. Where a Court intends to
apply these Guidelines (in whole or in part and with or without modifications), the Guidelines to be employed should,
wherever possible, be formally adopted before they are applied. Coordination of Guidelines between courts is desirable
and officials of both courts may communicate in accordance with Guideline 8(d) with regard to the application and
implementation of the Guidelines.

Guideline 2
A Court may communicate with another Court in connection with matters relating to proceedings before it for the

purposes of coordinating and harmonizing proceedings before it with those in the other jurisdiction.
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Guideline 3

A Court may communicate with an Insolvency Administrator in another jurisdiction or an authorized Representative of
the Court in that jurisdiction in connection with the coordination and harmonization of the proceedings before it with
the proceedings in the other jurisdiction.

Guideline 4

A Court may permit a duly authorized Insolvency Administrator to communicate with a foreign Court directly, subject
to the approval of the foreign Court, or through an Insolvency Administrator in the other jurisdiction or through an
authorized Representative of the foreign Court on such terms as the Court considers appropriate.

Guideline 5

A Court may receive communications from a foreign Court or from an authorized Representative of the foreign Court
or from a foreign Insolvency Administrator and should respond directly if the communication is from a foreign Court
(subject to Guideline 7 in the case of two-way communications) and may respond directly or through an authorized
Representative of the Court or through a duly authorized Insolvency Administrator if the communication is from a
foreign Insolvency Administrator, subject to local rules concerning ex parte communications.

Guideline 6
Communications from a Court to another Court may take place by or through the Court:

(a) Sending or transmitting copies of formal orders, judgments, opinions, reasons for decision, endorsements,
transcripts of proceedings, or other documents directly to the other Court and providing advance notice to counsel
for affected parries in such manner as the Court considers appropriate;

(b) Directing counsel or a foreign or domestic Insolvency Administrator to transmit or deliver copies of documents,
pleadings, affidavits, factums, briefs, or other documents that are filed or to be filed with the Court to the other
Court in such fashion as may be appropriate and providing advance notice to counsel for affected parties in such
manner as the Court considers appropriate;

(c) Participating in two-way communications with the other Court by telephone or video conference call or other
electronic means in which case Guideline 7 shall apply.

Guideline 7

In the event of communications between the Courts in accordance with Guidelines 2 and 5 by means of telephone or
video conference call or other electronic means, unless otherwise directed by either of the two Courts:

(a) Counsel for all affected parties should be entitled to participate in person during the communication and advance
notice of the communication should be given to all parties in accordance with the Rules of Procedure applicable
in each Court;

(b) The communication between the Courts should be recorded and may be transcribed. A written transcript may
be prepared from a recording of the communication which, with the approval of both Courts, should be treated as
an official transcript of the communication;

(c) Copies of any recording of the communication, of any transcript of the communication prepared pursuant to
any Direction of either Court, and of any official transcript prepared from a recording should be filed as part of the
record in the proceedings and made available to counsel for all parties in both Courts subject to such Directions as
to confidentiality as the Courts may consider appropriate.

Copyright © Thomson Reuters Canada Limited or its licensors (excluding individual court documents). All rights reserved.



Matlack Inc., Re, 2001 CarswellOnt 1830
2001 CarswellOnt 1830, [2001] O.J. No. 6121, [2001] O.T.C. 382, 26 C.B.R. (4th) 45

(d) The time and place for communications between the Courts should be to the satisfaction of both Courts.
Personnel other than Judges in each Court may communicate fully with each other to establish appropriate
arrangements for the communication without the necessity for participation by counsel unless otherwise ordered
by either of the Courts.

Guideline 8

In the event of communications between the Court and an authorized Representative of the foreign Court or a foreign
Insolvency Administrator in accordance with Guidelines 3 and 5 by means of telephone or video conference call or other
electronic means, unless otherwise directed by the Court:

(a) Counsel for all affected parties should be entitled to participate in person during the communication and advance
notice of the communication should be given to all parties in accordance with the Rules of Procedure applicable
in each Court;

(b) The communication should be recorded and may be transcribed. A written transcript may be prepared from a
recording of the communication which, with the approval of the Court, can be treated as an official transcript of
the communication;

(c) Copies of any recording of the communication, of any transcript of the communication prepared pursuant to
any Direction of the Court, and of any official transcript prepared from a recording should be filed as part of the
record in the proceedings and made available to the other Court and to counsel for all parties in both Courts subject
to such Directions as to confidentiality as the Court may consider appropriate;

(d) The time and place for the communication should be to the satisfaction of the Court. Personnel of the Court
other than Judges may communicate fully with the authorized Representative of the foreign Court or the foreign
Insolvency Administrator to establish appropriate arrangements for the communication without the necessity for
participation by counsel unless otherwise ordered by the Court.

Guideline 9

A Court may conduct a joint hearing with another Court. In connection with any such joint hearing, the following should
apply, unless otherwise ordered or unless otherwise provided in any previously approved Protocol applicable to such
joint hearing:

(a) Each Court should be able to simultaneously hear the proceedings in the other Court.

(b) Evidentiary or written materials filed or to be filed in one Court should, in accordance with the Directions of
that Court, be transmitted to the other Court to made available electronically in a publicly accessible system in
advance of the hearing. Transmittal of such material to the other Court or its public availability in an electronic
system should not subject the party filing the material in one Court to the jurisdiction of the other Court.

(c) Submissions or applications by the representative or any party should be made only to the Court in which the
representative making the submissions is appearing unless the representative is specifically given permission by the
other Court to make submission to it.

(d) Subject to Guideline 7(b), the Court should be entitled to communicate with the other Court in advance of a joint
hearing, with or without counsel being present, to establish Guidelines for the orderly making of submissions and
rendering of decisions by the Courts, and to coordinate and resolve any procedural, administrative, or preliminary
matters relating to the joint hearing.
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(e) Subject to Guideline 7(b), the Court, subsequent to the joint hearing, should be entitled to communicate with
the other Court, with or without counsel present, for the purpose of determining whether coordinated orders could
be made by both Courts and to coordinate and resolve any procedural or nonsubstantive matters relating to the
joint hearing.

Guideline 10

The Court should, except upon proper objection on valid grounds and then only to the extent of such objection, recognize
and accept as authentic the provisions of statutes, statutory or administrative regulations, and rules of court of general
application applicable to the proceedings in the other jurisdiction without the need for further proof of exemplification
thereof.

Guideline 11

The Court should, except upon proper objection on valid grounds and then only to the extent of such objection, accept
that Orders made in the proceedings in the other jurisdiction were duly and properly made or entered on or about their
respective dates and accept that such Orders require no further proof or exemplification for purposes of the proceedings
before it, subject to all such proper reservations as in the opinion of the Court are appropriate regarding proceedings by
way of appeal or review that are actually pending in respect of any such Orders.

Guideline 12

The Court may coordinate proceedings before it with proceedings in another jurisdiction by establishing a Service List
which may include parties that are entitled to receive notice of proceedings before the Court in the other jurisdiction
("Non-Resident Parties"). All notices, applications, motions, and other materials served for purposes of the proceedings
before the Court may be ordered to also be provided to or served on the Non-Resident Parties by making such materials
available electronically in a publicly accessible system or by facsimile transmission, certified or registered mail or delivery
by courier, or in such other manner as may be directed by the Court in accordance with the procedures applicable in
the Court.

Guideline 13

The Court may issue an Order or issue Directions permitting the foreign Insolvency Administrator or a representative of
creditors in the proceedings in the other jurisdiction or an authorized Representative of the Court in the other jurisdiction
to appear and be heard by the Court without thereby becoming subject to the jurisdiction of the Court.

Guideline 14

The Court may direct that any stay of proceedings affecting the parties before it shall, subject to further order of the
Court, not apply to applications or motions brought by such parties before the other Court or that relief be granted
to permit such parties to bring such applications or motions before the other Court on such terms and conditions as it
considers appropriate. Court-to-Court communications in accordance with Guidelines 6 and 7 hereof may take place
if an application of motion brought before the Court affects or might affect issues or proceedings in the Court in the
other jurisdiction.

Guideline 15

A Court may communicate with a Court in another jurisdiction or with an authorized Representative of such Court
in the manner prescribed by these Guidelines for purposes of coordinating and harmonizing proceedings before it with
proceedings in the other jurisdiction regardless of the form of the proceedings before it or before the other Court wherever
there is commonality among the issues and/or the parties in the proceedings. The Court should, absent compelling reasons
to the contrary, so communicate with the Court in the other jurisdiction where the interests of justice so require.
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Guideline 16

Directions issued by the Court under these Guidelines are subject to such amendments, modifications, and extensions
as may be considered appropriate by the Court for the purposes described above and to reflect the changes and
developments from time to time in the proceedings before it and before the other Court. Any Directions may be
supplemented, modified, and restated from time to time and such modifications, amendments, and restatements should
become effective upon being accepted by both Courts. If either Court intends to supplement, change, or abrogate
Directions issued under these Guidelines in the absence of joint approval by both Courts, the Court should give the other
Courts involved reasonable notice of its intention to do so.

Guideline 17

Arrangements contemplated under these Guidelines do not constitute a compromise or waiver by the Court of any
powers, responsibilities, or authority and do not constitute a substantive determination of any matter in controversy
before the Court or before the other Court nor a waiver by any of the parties of any of their substantive rights and claims
or a diminution of the effect of any of the Orders made by the Court or the other Court.

— UNITED STATES BANKRUPTCY COURT FOR THE DISTRICT OF DELAWARE
In re: MATLACK SYSTEMS, INC.,, et al., Debtors
ONTARIO SUPERIOR COURT OF JUSTICE (COMMERCIAL LIST)

IN THE MATTER OF THE COMPANIES' CREDITORS ARRANGEMENT ACT, RSC 1985, c. C-36, SECTION
18.6 AS AMENDED

IN THE MATTER OF AN APPLICATION OF MATLACK, INC. AND THE OTHER PARTIES SET OUT
IN SCHEDULE "A" ANCILLARY TO PROCEEDINGS UNDER CHAPTER 11 OF THE UNITED STATES
BANKRUPTCY CODE

MATLACK, INC. AND THE OTHER PARTIES SET OUT IN SCHEDULE "A" Applicant
Chapter 11

Case No. 01-01114 (MFW)

Jointly Administered

CROSS-BORDER INSOLVENCY PROTOCOL

RE MATLACK, INC. AND AFFILIATES

This Cross-Border Insolvency Protocol (the "Protocol") shall govern the conduct of all parties in interest in a proceeding
brought by Matlack, Inc. and certain other parties in the Ontario Superior Court of Justice and a proceeding brought
by Matlack Systems, Inc. and certain other parties in the United States Bankruptcy Court for the District of Delaware
as Case No. 01-01114.

A. Background

1 Matlack Systems, Inc., a Delaware corporation ("MSI"), is the parent company of a multinational transportation
business that operates, through its various affiliates, in the United States, Canada and Mexico.
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2 MSI and certain of its affiliates (collectively, the "Matlack Companies") have commenced reorganization cases
(collectively, the "U.S. Cases") under Chapter 11 of the United States Bankruptcy Code in the United States Bankruptcy
Court for the District of Delaware (the "U.S. Bankruptcy Court"). The Matlack Companies are continuing in possession
of their respective properties and are operating and managing their businesses, as debtors in possession, pursuant to
sections 1107 and 1108 of the U.S. Bankruptcy Code. An Official Committee of Unsecured Creditors has been appointed
in the U.S. Cases (the "Creditor's Committee").

3 One of the Matlack Companies, Matlack, Inc. (for ease of reference, "Matlack Canada"), a United States affiliate of
MSI, has assets and carries on business in Canada. The Matlack Companies have commenced proceedings (collectively,
the "Canadian Case") under section 18.6 of the Companies' Creditors Arrangement Act (the "CCAA") in the Ontario
Superior Court of Justice (the "Canadian Court"). The Matlack Companies have sought an Order of the Canadian Court
(as initially made under the CCAA and as subsequently amended or modified, the "CCAA Order") under which (a) the
U.S. Cases have been determined to be "foreign proceedings" for the purposes of section 18.6 of the CCAA; and (b) a stay
was granted against actions, enforcements, extra-judicial proceedings or other proceeding until and including August
15, 2001 against the Matlack Companies and their property.

4 The Matlack Companies are parties to both the Canadian Case and the U.S. Cases. For convenience, the U.S.
Cases and the Canadian Case are referred to herein collectively as the "Insolvency Proceedings" and the U.S. Bankruptcy
Court and the Canadian Court are referred to herein collectively as the "Courts".

B. Purpose and Goals

5 While the Insolvency Proceedings are pending in the United States and Canada for the Matlack Companies,
the implementation of basic administrative procedures is necessary to coordinate certain activities in the Insolvency
Proceedings, to protect the rights of parties thereto, the creditors of the Matlack Companies and to ensure the
maintenance of the Courts' independent jurisdiction and comity. Accordingly, this Protocol has been developed to
promote the following mutually desirable goals and objectives in both the U.S. Cases and the Canadian Case:

* harmonize and coordinate activities in the Insolvency Proceedings before the U.S. Court and the Canadian Court;

* promote the orderly and efficient administration of the Insolvency Proceedings to, among other things, maximize
the efficiency of the Insolvency Proceedings, reduce the costs associated therewith and avoid duplication of effort;

* honor the independence and integrity of the Courts and other courts and tribunals of the United States and Canada;

» promote international cooperation and respect for comity among the Courts, the parties to the Insolvency
Proceedings and the creditors of the Matlack Companies and other parties interested in or affected by the Insolvency
Proceedings;

» facilitate the fair, open and efficient administration of the Insolvency Proceedings for the benefit of all of the
Debtors, creditors and other interested parties, wherever located; and

* implement a framework of general principles to address basic administrative issues arising out of the cross-border
nature of the Insolvency Proceedings.

C. Comity and Independence of the Courts

6  The approval and implementation of this Protocol shall not divest or diminish the U.S. Court's and the Canadian
Court's independent jurisdiction over the subject matter of the U.S. Cases and the Canadian Case, respectively. By
approving and implementing this Protocol, neither the U.S. Court, the Canadian Court, the Matlack Companies nor
any creditors or interested parties shall be deemed to have approved or engaged in any infringement on the sovereignty
of the United States or Canada.
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7 The U.S. Court shall have sole and exclusive jurisdiction and power over the conduct and hearing of the U.S.
Cases. The Canadian Court shall have sole and exclusive jurisdiction and power over the conduct and hearing of the
Canadian Cases.

8 In accordance with the principles of comity and independence established in Paragraph 6 and 7 above, nothing
contained herein shall be construed to:

* increase, decrease or otherwise modify the independence, sovereignty or jurisdiction of the U.S. Court, the
Canadian Court or any other court or tribunal in the United States or Canada, including the ability of any such
court or tribunal to provide appropriate relief under applicable law on an ex parte or "limited notice" basis;

* require the Matlack Companies or any Creditor's Committee or Estate Representatives to take any action or
refrain from taking, any action that would result in a breach of any duty imposed on them by any applicable law;

* authorize any action that requires the specific approval of one or both of the Courts under the U.S. Bankruptcy
Code or the CCAA after appropriate notice and a hearing (except to the extent that such action is specifically
described in this Protocol); or

* preclude any creditor or other interested party from asserting such party's substantive rights under the applicable
laws of the United States, Canada or any other jurisdiction including, without limitation, the rights of interested
parties or affected persons to appeal from the decisions taken by one or both of the Courts.

9 The Matlack Companies, the Creditor's Committee, the Estate Representatives and their respective employees,
members, agents and professionals shall respect and comply with the duties imposed upon them by the U.S. Bankruptcy
Code, the CCAA, the CCAA Order and any other applicable laws.

D. Cooperation

10 To assist in the efficient administration of the Insolvency Proceedings, the Matlack Companies, the Creditor's
Committee and the Estate Representatives shall (a) cooperate with each other in connection with actions taken in
both the U.S. Bankruptcy Court and the Canadian Court, and (b) take any other appropriate steps to coordinate the
administration of the U.S. Cases and the Canadian Case for the benefit of the Matlack Companies' respective estates
and stakeholders.

11 To harmonize and coordinate the administration of the Insolvency Proceedings, the U.S. Bankruptcy Court and
the Canadian Court each shall use its best efforts to coordinate activities with and defer to the judgment of the other
Court, where appropriate and feasible. The U.S. Bankruptcy Court and the Canadian Court may communicate with
one another in accordance with the Guidelines for Court-to-Court Communication in Cross-Border Cases developed
by the American Law Institute and attached as Schedule "1" to this Protocol with respect to any matter relating
to the Insolvency Proceedings and may conduct joint hearings with respect to any matter relating to the conduct,
administration, determination or disposition of any aspect of the U.S. Cases and the Canadian Case, in circumstances
where both Courts consider such joint hearings to be necessary or advisable and, in particular, to facilitate or coordinate
with the proper and efficient conduct of the U.S. Cases and the Canadian Case.

12 Notwithstanding the terms of paragraph 11 above, this Protocol recognizes that the U.S. Bankruptcy Court and
the Canadian Court are independent Courts and, accordingly, although the Courts will seek to cooperate and coordinate
with each other in good faith, each of the Courts shall at all times exercise its independent jurisdiction and authority with
respect to (a) matters presented to such Court and (b) the conduct of the parties appearing in such matters.

E. Retention and Compensation of Professionals
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13 Except as provided in paragraph 16 below, any estate representatives appointed in the U.S. Cases, including
any examiners or trustees appointed in accordance with section 1104 of the U.S. Bankruptcy Code and any Canadian
professionals retained by the Estate Representatives (collectively, the "Estate Representatives"), shall be subject to the
exclusive jurisdiction of the U.S. Court with respect to (a) the Estate Representatives' tenure in office; (b) the retention
and compensation of the Estate Representatives; (c) the Estate Representatives' liability, if any, to any person or entity,
including the Matlack Companies and any third parties, in connection with the U.S. Case; and (d) the hearing and
determination of any other matters relating to the Estate Representatives arising in the U.S. Cases under the U.S.
Bankruptcy Code or other applicable laws of the United States. The Estate Representatives and their U.S. counsel and
other U.S. professionals shall not be required to seek approval of their retention in the Canadian Court. Additionally,
the Estate Representatives and their U.S. counsel and other U.S. professionals (a) shall be compensated for their services
in accordance with the U.S. Bankruptcy Code and other applicable laws of the United States or orders of the U.S.
Bankruptcy Court, and (b) shall not be required to seek approval of their compensation in the Canadian Court.

14 Any Canadian professionals retained by or with the approval of the Matlack Companies for purposes of the
Canadian Case, including Canadian professionals retained by the Creditor's Committee (collectively, the "Canadian
Professionals"), shall be subject to the exclusive jurisdiction of the Canadian Court. Accordingly, the Canadian
Professionals (a) shall be subject to the procedures and standards for retention and compensation applicable in Canada,
and (b) shall not be required to seek approval of their retention or compensation in the U.S. Court.

15  Any United States professionals retained by the Matlack Companies and any United States professionals retained
by the Creditor's Committee (collectively, the "U.S. Professionals") shall be subject to the exclusive jurisdiction of the
U.S. Bankruptcy Court. Accordingly, the U.S. Professionals (a) shall be subject to the procedures and standards for
retention and compensation applicable in the U.S. Bankruptcy Court under the U.S. Bankruptcy Code and any other
applicable laws of the United States or orders of the U.S. Bankruptcy Court, and (b) shall not be required to seek
approval of their retention or compensation in the Canadian Court.

F. Rights to Appear and Be Heard

16  The Matlack Companies, their creditors and other interested parties in the Insolvency Proceedings, including the
Creditor's Committee and the U.S. Trustee, shall have the right and standing to (a) appear and be heard in either the U.S.
Court or the Canadian Court in the Insolvency Proceedings to the same extent as creditors and other interested parties
domiciled in the forum country, subject to any local rules or regulations generally applicable to all parties appearing
in the forum, and (b) file notices of appearance or other processes with the Clerk of the U.S. Bankruptcy Court or the
Canadian Court in the Insolvency Proceedings; provided, however, that any appearance or filing may subject a creditor
or an interested party to the jurisdiction of the Court in which the appearance or filing occurs; provided further, that
appearance by the Creditor's Committee in the Canadian Case shall not form a basis for personal jurisdiction in Canada
over the members of the Creditor's Committee. Notwithstanding the foregoing, and in accordance with paragraph 13
above, the Canadian Court shall have jurisdiction over the Estate Representatives and the U.S. Trustee with respect to
the particular matters as to which the Estate Representatives or the U.S. Trustee appear before the Canadian Court.

G. Notice

17  Notice of any motion, application or other pleading or paper filed in one or both of the Insolvency Proceedings
and notice of any related hearings or other proceedings mandated by applicable law in connection with the Insolvency
Proceedings, or this Protocol shall be given by appropriate means (including, where circumstances warrant, by courier,
telecopier or other electronic forms of communication) to the following: (a) all creditors, including the Creditor's
Committee, and other interested parties in accordance with the practice of the jurisdiction where the papers are filed
or the proceedings are to occur; and (b) to the extent not otherwise entitled to receive notice under clause (a) above,
the U.S. Trustee, the Office of the United States Trustee, and such other parties as may be designated by either of the
Courts from time to time.
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H. Joint Recognition of Stays of Proceedings Under the U.S. Bankruptcy Code and the CCAA

18  Inrecognition of the importance of the stay of proceedings and actions against the Matlack Companies and their
assets under section 18.6 of the CCAA and the CCAA Order (the "Canadian Stay") on the successful completion of
the Insolvency Proceedings for the benefit of the Matlack Companies and their respective estates and stakeholders, to
the extent necessary and appropriate, the U.S. Bankruptcy Court shall extend and enforce the Canadian Stay in the
United States (to the same extent such stay of proceedings and actions is applicable in Canada) to prevent adverse actions
against the assets, rights and holdings of the Matlack Companies. In implementing the terms of this paragraph, the
U.S. Bankruptcy Court may consult with the Canadian Court regarding (a) the interpretation and application of the
Canadian Stay and any orders of the Canadian Court modifying or granting relief from the Canadian Stay, and (b) the
enforcement in the United States of the Canadian Stay.

19  In recognition of the importance of the stay of proceedings and actions against the Matlack Companies and their
assets under section 362 of the U.S. Bankruptcy Code (the "U.S. Stay") to the successful completion of the Insolvency
Proceedings for the benefit of the Matlack Companies and their respective estates and stakeholders, to the extent
necessary and appropriate, the Canadian Court shall extend and enforce the U.S. Stay in Canada (to the same extent
such stay of proceedings and action is applicable in the United States) to prevent adverse actions against the assets, rights
and holdings, of the Matlack Companies in Canada. In implementing the terms of this paragraph, the Canadian Court
may consult with the U.S. Court regarding (a) the interpretation and application of the U.S. Stay and any order of the
U.S. Court modifying or granting relief from the U.S. Stay, and (b) the enforcement in Canada of the U.S. Stay.

20 Nothing contained herein shall affect or limit the Matlack Companies' or other parties' rights to assert the
applicability or non-applicability of the U.S. Stay or the Canadian Stay to any particular proceeding, property, asset,
activity or other matter, wherever pending or located.

L. Effectiveness and Modification of Protocol
21  This Protocol shall become effective only upon its approval by both the U.S. Court and the Canadian Court.

22 This Protocol may not be supplemented, modified, terminated or replaced in any manner except by the U.S. Court
and the Canadian Court. Notice of any legal proceeding to supplement, modify, terminate or replace this Protocol shall
be given in accordance with paragraph 17 above.

J. Procedure for Resolving Disputes Under the Protocol

23 Disputes relating to the terms, intent or application of this Protocol may be addressed by interested parties to either
the U.S. Court, the Canadian Court or both Courts upon notice, in accordance with paragraph 17 above. Where an issue
is addressed to only one Court, in rendering a determination in any such dispute, such Court: (a) shall consult with the
other Court; and (b) may, in its sole and exclusive discretion, either (i) render a binding decision after such consultation,
(ii) defer to the determination of the other Court by transferring the matter, in whole or in part, to the other Court or (iii)
seek a joint hearing of both Courts. Notwithstanding the foregoing, each Court in making a determination shall have
regard to the independence, comity or inherent jurisdiction of the other Court established under existing law.

K. Preservation of Rights

24 Neither the terms of this Protocol nor any actions taken under the terms of this Protocol shall prejudice or affect
the powers, rights, claims and defences of the Matlack Companies and their estates, the Creditor's Committee, the U.S.
Trustee or any of the creditors of the Matlack Companies under applicable law, including the U.S. Bankruptcy Code
and the CCAA.

L. Guidelines
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25  The Protocol shall adopt by reference the Guidelines Applicable to Court-to-Court Communications in Cross-
Border Cases (the "Guidelines") developed by The American Law Institute for the Transnational Insolvency Project, a
copy of which are attached hereto as Schedule "1". In the case of any conflict between the terms of this Protocol and the

terms of the Guidelines, the terms of this Protocol shall govern.
Application granted.

Footnotes

1 A copy of this material may be obtained from the Executive Office, The American Law Institute, 4025 Chestnut Street,
Philadelphia, PA, USA 19104-3099.

End of Document Copyright © Thomson Reuters Canada Limited or its licensors (excluding individual court documents). All rights
reserved.
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IN THE MATTER OF THE COMPANIES' CREDITORS
ARRANGEMENT ACT, R.S.C. 1985, c. C-36, AS AMENDED

AND IN THE MATTER OF MUSCLETECH RESEARCH AND DEVELOPMENT
INC. AND THOSE ENTITIES LISTED ON SCHEDULE "A" HERETO (Applicants)

Ground J.

Heard: February 15, 2007
Judgment: February 22, 2007
Docket: 06-CL-6241

Counsel: Fred Myers, David Bish for Applicants, CCAA
Derrick Tay, Randy Sutton for Iovate Companies
Natasha MacParland, Jay Schwartz for RSM Richter Inc.
Steven Gollick for Zurich Insurance Company

A. Kauffman for GNC Oldco

Sheryl Seigel for General Nutrition Companies Inc. and other GNC Newcos
Pamela Huff, Beth Posno for Representative Plaintiffs
Jeff Carhart for Ad Hoc Tort Claimants Committee
David Molton, Steven Smith for Brown Rudnick

Brent McPherson for XL Insurance America Inc.

Alex Ilchenko for Walgreen Co.

Lisa La Horey for E&L Associates, Inc.

Subject: Insolvency
MOTION by insolvent company for sanction of liquidation plan.
Ground J.:

1 The motion before this court is brought by the Applicants pursuant to s. 6 of the Companies' Creditors Arrangement
Act, R.S.C. 1985, ¢. C-36, as amended (the "CCAA") for the sanction of a plan (the "Plan") put forward by the Applicants
for distributions to each creditor in the General Claimants Class ("GCC") and each creditor in the Personal Injury
Claimants Class ("PICC"), such distributions to be funded from the contributed funds paid to the Monitor by the subject
parties ("SP") as defined in the Plan.

2 The Plan is not a restructuring plan but is a unique liquidation plan funded entirely by parties other than the
Applicants.

3 The purpose and goal of the Applicants in seeking relief under the CCAA is to achieve a global resolution
of a large number of product liability and other lawsuits commenced principally in the United States of America by
numerous claimants and which relate to products formerly advertised, marketed and sold by MuscleTech Research and
Development Inc. ("MDI") and to resolve such actions as against the Applicants and Third Parties.

Copyright © Thomson Reuters Canada Limited or its licensors (excluding individual court documents). All rights reserved.



Muscletech Research & Development Inc., Re, 2007 CarswellOnt 1029
2007 CarswellOnt 1029, [2007] O.J. No. 695, 156 A.C.W.S. (3d) 22, 30 C.B.R. (5th) 59

4  In addition to the Applicants, many of these actions named as a party defendant one or more of: (a) the directors
and officers, and affiliates of the Applicants (i.e. one or more of the Iovate Companies); and/or (b) arm's length third
parties such as manufacturers, researchers and retailers of MDI's products (collectively, the "Third Parties"). Many, if
not all, of the Third Parties have claims for contribution or indemnity against the Applicants and/or other Third Parties
relating to these actions.

The Claims Process

5 On March 3, 2006, this court granted an unopposed order (the "Call For Claims Order") that established a process
for the calling of: (a) all Claims (as defined in the Call For Claims Order) in respect of the Applicants and its officers
and directors; and (b) all Product Liability Claims (as defined in the Call For Claims Order) in respect of the Applicants
and Third Parties.

6  The Call For Claims Order required people who wished to advance claims to file proofs of claim with the Monitor
by no later than 5:00 p.m. (EST) on May 8, 2006 (the "Claims Bar Date"), failing which any and all such claims would
be forever barred. The Call For Claims Order was approved by unopposed Order of the United States District Court
for the Southern District of New York (the "U.S. Court") dated March 22, 2006. The Call For Claims Order set out in a
comprehensive manner the types of claims being called for and established an elaborate method of giving broad notice
to anyone who might have such claims.

7 Pursuant to an order dated June 8, 2006 (the "Claims Resolution Order"), this court approved a process for the
resolution of the Claims and Product Liability Claims. The claims resolution process set out in the Claims Resolution
Order provided for, inter alia: (a) a process for the review of proofs of claim filed with the Monitor; (b) a process for the
acceptance, revision or dispute, by the Applicants, with the assistance of the Monitor, of Claims and/or Product Liability
Claims for the purposes of voting and/or distribution under the Plan; (c) the appointment of a claims officer to resolve
disputed claims; and (d) an appeal process from the determination of the claims officer. The Claims Resolution Order
was recognized and given effect in the U.S. by Order of the U.S. Court dated August 1, 2006.

8 From the outset, the Applicants' successful restructuring has been openly premised on a global resolution of the
Product Liability Claims and the recognition that this would be achievable primarily on a consensual basis within the
structure of a plan of compromise or arrangement only if the universe of Product Liability Claims was brought forward. It
was known to the Applicants that certain of the Third Parties implicated in the Product Liability Actions were agreeable
in principle to contributing to the funding of a plan, provided that as a result of the restructuring process they would
achieve certainty as to the resolution of all claims and prospective claims against them related to MDI products. It is
fundamental to this restructuring that the Applicants have no material assets with which to fund a plan other than the
contributions of such Third Parties.

9 Additionally, at the time of their filing under the CCAA, the Applicants were involved in litigation with their
insurer, Zurich Insurance Company ("Zurich Canada") and Zurich America Insurance Company, regarding the scope
of the Applicants' insurance coverage and liability for defence expenses incurred by the Applicants in connection with
the Product Liability Actions.

10 The Applicants recognized that in order to achieve a global resolution of the Product Liability Claims, multi-
party mediation was more likely to be successful in providing such resolution in a timely manner than a claims dispute
process. By unopposed Order dated April 13,2006 (the "Mediation Order"), this court approved a mediation process (the
"Mediation") to advance a global resolution of the Product Liability Claims. Mediations were conducted by a Court-
appointed mediator between and among groups of claimants and stakeholders, including the Applicants, the Ad Hoc
Committee of MuscleTech Tort Claimants (which had previously received formal recognition by the Court and the U.S.
Court), Zurich Canada and certain other Third Parties.
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11  The Mediation facilitated meaningful discussions and proved to be a highly successful mechanism for the resolution
of the Product Liability Claims. The vast majority of Product Liability Claims were settled by the end of July, 2006.
Settlements of three other Product Liability Claims were achieved at the beginning of November, 2006. A settlement was
also achieved with Zurich Canada outside the mediation. The foregoing settlements are conditional upon a successfully
implemented Plan that contains the releases and injunctions set forth in the Plan.

12 As part of the Mediation, agreements in respect of the funding of the foregoing settlements were achieved by
and among the Applicants, the Iovate Companies and certain Third Parties, which funding (together with other funding
being contributed by Third Parties) (collectively, the "Contributed Funds") comprises the funds to be distributed to
affected creditors under the Plan. The Third Party funding arrangements are likewise conditional upon a successfully
implemented Plan that contains the releases and injunctions set forth in the Plan.

13 Itis well settled law that, for the court to exercise its discretion pursuant to s. 6 of the CCAA and sanction a plan,
the Applicants must establish that: (a) there has been strict compliance with all statutory requirements and adherence to
previous orders of the court; (b) nothing has been done or purported to be done that is not authorized by the CCAA;
and (c) the Plan is fair and reasonable.

14 On the evidence before this court I am fully satisfied that the first two requirements have been met. At the outset
of these proceedings, Farley J. found that the Applicants met the criteria for access to the protection of the CCAA. The
Applicants are insolvent within the meaning of Section 2 of the CCAA and the Applicants have total claims within the
meaning of Section 12 of the CCAA in excess of $5,000,000.

15 By unopposed Order dated December 15, 2006 (the "Meeting Order"), this Court approved a process for the calling
and holding of meetings of each class of creditors on January 26, 2007 (collectively, the "Meetings"), for the purpose of
voting on the Plan. The Meeting Order was approved by unopposed Order of the U.S. Court dated January 9, 2007. On
December 29, 2006, and in accordance with the Meeting Order, the Monitor served all creditors of the Applicants, with
a copy of the Meeting Materials (as defined in the Meeting Order).

16  The Plan was filed in accordance with the Meeting Order. The Meetings were held, quorums were present and the
voting was carried out in accordance with the Meeting Order. The Plan was unanimously approved by both classes of
creditors satisfying the statutory requirements of the CCAA.

17  This court has made approximately 25 orders since the Initial Order in carrying out its general supervision of all
steps taken by the Applicants pursuant to the Initial CCAA order and in development of the Plan. The U.S. Court has
recognized each such order and the Applicants have fully complied with each such order.

The Plan is Fair and Reasonable

18 It has been held that in determining whether to sanction a plan, the court must exercise its equitable jurisdiction and
consider the prejudice to the various parties that would flow from granting or refusing to grant approval of the plan and
must consider alternatives available to the Applicants if the plan is not approved. An important factor to be considered
by the court in determining whether the plan is fair and reasonable is the degree of approval given to the plan by the
creditors. It has also been held that, in determining whether to approve the plan, a court should not second-guess the
business aspects of the plan or substitute its views for that of the stakeholders who have approved the plan.

19 In the case at bar, all of such considerations, in my view must lead to the conclusion that the Plan is fair
and reasonable. On the evidence before this court, the Applicants have no assets and no funds with which to fund
a distribution to creditors. Without the Contributed Funds there would be no distribution made and no Plan to be
sanctioned by this court. Without the Contributed Funds, the only alternative for the Applicants is bankruptcy and it is
clear from the evidence before this court that the unsecured creditors would receive nothing in the event of bankruptcy.
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20 A unique feature of this Plan is the Releases provided under the Plan to Third Parties in respect of claims
against them in any way related to "the research, development, manufacture, marketing, sale, distribution, application,
advertising, supply, production, use or ingestion of products sold, developed or distributed by or on behalf of" the
Applicants (see Article 9.1 of the Plan). It is self-evident, and the Subject Parties have confirmed before this court,
that the Contributed Funds would not be established unless such Third Party Releases are provided and accordingly,
in my view it is fair and reasonable to provide such Third Party releases in order to establish a fund to provide for
distributions to creditors of the Applicants. With respect to support of the Plan, in addition to unanimous approval of
the Plan by the creditors represented at meetings of creditors, several other stakeholder groups support the sanctioning
of the Plan, including Iovate Health Sciences Inc. and its subsidiaries (excluding the Applicants) (collectively, the
"lovate Companies"), the Ad Hoc Committee of MuscleTech Tort Claimants, GN Oldco, Inc. f/k/a General Nutrition
Corporation, Zurich American Insurance Company, Zurich Insurance Company, HVL, Inc. and XL Insurance America
Inc. It is particularly significant that the Monitor supports the sanctioning of the Plan.

21 With respect to balancing prejudices, if the Plan is not sanctioned, in addition to the obvious prejudice to the
creditors who would receive nothing by way of distribution in respect of their claims, other stakeholders and Third
Parties would continue to be mired in extensive, expensive and in some cases conflicting litigation in the United States
with no predictable outcome.

22 The sanction of the Plan was opposed only by prospective representative plaintiffs in five class actions in the United
States. This court has on two occasions denied class action claims in this proceeding by orders dated August 16, 2006
with respect to products containing prohormone and dated December 11, 2006 with respect to Hydroxycut products.
The first of such orders was appealed to the Ontario Court of Appeal and the appeal was dismissed. The second of such
orders was not appealed. In my reasons with respect to the second order, I stated as follows:

...This CCAA proceeding was commenced for the purpose of achieving a global resolution of all product liability
and other lawsuits commenced in the United States against Muscletech. As a result of strenuous negotiation
and successful court-supervised mediation through the District Court, the Applicants have succeeded in resolving
virtually all of the outstanding claims with the exception of the Osborne claim and, to permit the filing of a class
proof of claim at this time, would seriously disrupt and extend the CCAA proceedings and the approval of a Plan
and would increase the costs and decrease the benefits to all stakeholders. There appears to have been adequate
notice to potential claimants and no member of the putative class other than Osborne herself has filed a proof of
claim. It would be reasonable to infer that none of the other members of the putative class is interested in filing
a claim in view of the minimal amounts of their claims and of the difficulty of coming up with documentation to
support their claim. In this context the comments of Rakoff, J. in Re Ephedra Products Liability Litigation (2005)
U.S. Dist. LEXIS 16060 at page 6 are particularly apt.

Further still, allowing the consumer class actions would unreasonably waste an estate that was already grossly
insufficient to pay the allowed claims of creditors who had filed timely individual proofs of claim. The Debtors
and Creditors Committee estimate that the average claim of class [*10] members would be $ 30, entitling each
claimant to a distribution of about $ 4.50 (figures which Barr and Lackowski do not dispute; although Cirak
argues that some consumers made repeated purchases of Twinlabs steroid hormones totaling a few hundred
dollars each). Presumably, each claimant would have to show some proof of purchase, such as the product
bottle. Because the Debtor ceased marketing these products in 2003, many purchasers would no longer have
such proof. Those who did might well find the prospect of someday recovering $ 4.50 not worth the trouble of
searching for the old bottle or store receipt and filing a proof of claim. Claims of class members would likely be
few and small. The only real beneficiaries of applying Rule 23 would be the lawyers representing the class. Cf'
Woodward, 205 B.R. at 376-77. The Court has discretion under Rule 9014 to find that the likely total benefit
to class members would not justify the cost to the estate of defending a class action under Rule 23.
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[35] In addition, in the case at bar, there would appear to be substantial doubt as to whether the basis for the class
action, that is the alleged false and misleading advertising, would be found to be established and substantial doubt as
to whether the class is certifiable in view of being overly broad, amorphous or vague and administratively difficult to
determine. (See Perez et al. v. Metabolife International Inc. (2003) U.S. Dist. LEXIS 21206 at pages 3-5). The timing
of the bringing of this motion in this proceeding is also problematic. The claims bar date has passed. The mediation
process is virtually completed and the Osborne claim is one of the few claims not settled in mediation although
counsel for the putative class were permitted to participate in the mediation process. The filing of the class action in
California occurred prior to the initial CCAA Order and at no prior time has this court been asked to approve the
filing of a class action proof of claim in these proceedings. The claims of the putative class members as reflected in the
comments of Rakoff, J. quoted above would be limited to a refund of the purchase price for the products in question
and, in the context of insolvency and restructuring proceedings, de minimus claims should be discouraged in that
the costs and time in adjudicating such claims outweigh the potential recoveries for the claimants. The claimants
have had ample opportunity to file evidence that the call for claims order or the claims process as implemented has
been prejudicial or unfair to the putative class members.

23 The representative Plaintiffs opposing the sanction of the Plan do not appear to be rearguing the basis on which the
class claims were disallowed. Their position on this motion appears to be that the Plan is not fair and reasonable in that,
as a result of the sanction of the Plan, the members of their classes of creditors will be precluded as a result of the Third
Party Releases from taking any action not only against MuscleTech but against the Third Parties who are defendants in
a number of the class actions. I have some difficulty with this submission. As stated above, in my view, it must be found
to be fair and reasonable to provide Third Party Releases to persons who are contributing to the Contributed Funds to
provide funding for the distributions to creditors pursuant to the Plan. Not only is it fair and reasonable; it is absolutely
essential. There will be no funding and no Plan if the Third Party Releases are not provided. The representative Plaintiffs
and all the members of their classes had ample opportunity to submit individual proofs of claim and have chosen not
to do so, except for two or three of the representative Plaintiffs who did file individual proofs of claim but withdrew
them when asked to submit proof of purchase of the subject products. Not only are the claims of the representative
Plaintiffs and the members of their classes now barred as a result of the Claims Bar Order, they cannot in my view take
the position that the Plan is not fair and reasonable because they are not participating in the benefits of the Plan but
are precluded from continuing their actions against MuscleTech and the Third Parties under the terms of the Plan. They
had ample opportunity to participate in the Plan and in the benefits of the Plan, which in many cases would presumably
have resulted in full reimbursement for the cost of the product and, for whatever reason, chose not to do so.

The representative Plaintiffs also appear to challenge the jurisdiction of this court to authorize the Third Party Releases
as one of the terms of the Plan to be sanctioned. I remain of the view expressed in paragraphs 7-9 of my endorsement
dated October 13, 2006 in this proceeding on a motion brought by certain personal injury claimants, as follows:

With respect to the relief sought relating to Claims against Third Parties, the position of the Objecting Claimants
appears to be that this court lacks jurisdiction to make any order affecting claims against third parties who are not
applicants in a CCAA proceeding. I do not agree. In the case at bar, the whole plan of compromise which is being
funded by Third Parties will not proceed unless the plan provides for a resolution of all claims against the Applicants
and Third Parties arising out of "the development, advertising and marketing, and sale of health supplements, weight
loss and sports nutrition or other products by the Applicants or any of them" as part of a global resolution of the
litigation commenced in the United States. In his Endorsement of January 18, 2006, Farley J. stated:

the Product Liability system vis-a-vis the Non-Applicants appears to be in essence derivative of claims against
the Applicants and it would neither be logical nor practical/functional to have that Product Liability litigation
not be dealt with on an all encompassing basis.

Moreover, it is not uncommon in CCAA proceedings, in the context of a plan of compromise and arrangement, to
compromise claims against the Applicants and other parties against whom such claims or related claims are made. In
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addition, the Claims Resolution Order, which was not appealed, clearly defines Product Liability Claims to include
claims against Third Parties and all of the Objecting Claimants did file Proofs of Claim settling [sic] out in detail
their claims against numerous Third Parties.

It is also, in my view, significant that the claims of certain of the Third Parties who are funding the proposed
settlement have against the Applicants under various indemnity provisions will be compromised by the ultimate
Plan to be put forward to this court. That alone, in my view, would be a sufficient basis to include in the Plan, the
settlement of claims against such Third Parties. The CCAA does not prohibit the inclusion in a Plan of the settlement

of claims against Third Parties. In Re Canadian Airlines Corp. (2000), 20 C.B.R. (4 th) Paperny J. stated at p. 92:

While it is true that section 5.2 of the CCAA does not authorize a release of claims against third parties other
than directors, it does not prohibit such releases either. The amended terms of the release will not prevent claims
from which the CCAA expressly prohibits release.

24 The representative Plaintiffs have referred to certain decisions in the United States that appear to question the
jurisdiction of the courts to grant Third Party Releases. I note, however, that Judge Rakoff, who is the U.S. District Court
Judge is seized of the MuscleTech proceeding, and Judge Drain stated in a hearing in Re TL Administration Corporation
on July 21, 2005:

It appears to us to be clear that this release was, indeed, essential to the settlement which underlies this plan as set
forth at length on the record, including by counsel for the official claimants committee as well as by the other parties
involved, and, as importantly, by our review of the settlement agreement itself, which from the start, before this
particular plan in fact was filed, included a release that was not limited to class 4 claims but would extend to claims
in class 5 that would include the type of claim asserted by the consumer class claims.

Therefore, in contrast to the Blechman release, this release is essential to confirmation of this plan and the
distributions that will be made to creditors in both classes, class 4 and class 5.

Secondly, the parties who are being released here have asserted indemnification claims against the estate, and
because of the active nature of the litigation against them, it appears that those claims would have a good chance,
if not resolved through this plan, of actually being allowed and reducing the claims of creditors.

At least there is a clear element of circularity between the third-party claims and the indemnification rights of
the settling third parties, which is another very important factor recognized in the Second Circuit cases, including
Manville, Drexel, Finely, Kumble and the like.

The settling third parties it is undisputed are contributing by far the most assets to the settlement, and those assets
are substantial in respect of this reorganization by this Chapter 11 case. They're the main assets being contributed.

Again, both classes have voted overwhelmingly for confirmation of the plan, particularly in terms of the numbers
of those voting. Each of those factors, although they may be weighed differently in different cases, appear in all the
cases where there have been injunctions protecting third parties.

The one factor that is sometimes cited in other cases, i.e., that the settlement will pay substantially all of the claims
against the estate, we do not view to be dispositive. Obviously, substantially all of the claims against the estate are
not being paid here. On the other hand, even, again, in the Second Circuit cases, that is not a dispositive factor. There
have been numerous cases where plans have been confirmed over opposition with respect to third-party releases and
third-party injunctions where the percentage recovery of creditors was in the range provided for under this plan.

The key point is that the settlement was arrived at after arduous arm's length negotiations and that it is a substantial
amount and that the key parties in interest and the court are satisfied that the settlement is fair and it is unlikely
that substantially more would be obtained in negotiation.
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25 The reasoning of Judge Rakoff and Judge Drain is, in my view, equally applicable to the case at bar where the
facts are substantially similar.

26 It would accordingly appear that the jurisdiction of the courts to grant Third Party Releases has been recognized
both in Canada and in the United States.

27  An order will issue sanctioning the Plan in the form of the order submitted to this court and appended as Schedule
B to this endorsement.

Schedule "A"
HC Formulations Ltd.
CELL Formulations Ltd.
NITRO Formulations Ltd.
MESO Formulations Ltd.
ACE Formulations Ltd.
MISC Formulations Ltd.
GENERAL Formulations Ltd.
ACE US Trademark Ltd.
MT Canadian Supplement Trademark Ltd.
MT Foreign Supplement Trademark Ltd.
HC Trademark Holdings Ltd.
HC US Trademark Ltd.
1619005 Ontario Ltd. (f/k/a New HC US Trademark Ltd.)
HC Canadian Trademark Ltd.
HC Foreign Trademark Ltd.
Schedule "B"
Court File No. 06-CL-6241
ONTARIO

SUPERIOR COURT OF JUSTICE
(COMMERCIAL LIST)

THE HONOURABLE ) THURSDAY, THE 15TH

)
MR. JUSTICE GROUND ) DAY OF FEBRUARY, 2007
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IN THE MATTER OF THE COMPANIES' CREDITORS ARRANGEMENT ACT, R.S.C. 1985, c. C-36, AS
AMENDED AND IN THE MATTER OF MUSCLETECH RESEARCH AND DEVELOPMENT INC. AND
THOSE ENTITIES LISTED ON SCHEDULE "A" HERETO

Applicants
Sanction Order

THIS MOTION, made by MuscleTech Research and Development Inc. ("MDI") and those entities listed on
Schedule "A" hereto (collectively with MDI, the "Applicants") for an order approving and sanctioning the plan of
compromise or arrangement (inclusive of the schedules thereto) of the Applicants dated December 22, 2006 (the
"Plan"), as approved by each class of Creditors on January 26, 2007, at the Meeting, and which Plan (without
schedules) is attached as Schedule "C" to this Order, and for certain other relief, was heard this day at 330 University
Avenue, Toronto, Ontario.

ON READING: (a) the within Notice of Motion, filed; (b) the Affidavit of Terry Begley sworn January 31, 2007,
filed; and (c) the Seventeenth Report of the Monitor dated February 7, 2007 (the "Seventeenth Report"), filed, and
upon hearing submissions of counsel to: (a) the Applicants; (b) the Monitor; (c) lovate Health Sciences Group Inc.
and those entities listed on Schedule "B" hereto; (d) the Ad Hoc Committee of MuscleTech Tort Claimants (the
"Committee"); (¢) GN Oldco, Inc. f/lk/a General Nutrition Companies; (f) Zurich Insurance Company; (g) GNC
Corporation and other GNC newcos; and (h) certain representative plaintiffs in purported class actions involving
products containing the ingredient prohormone, no one appearing for the other persons served with notice of this
Motion, as duly served and listed on the Affidavit of Service of Elana Polan, sworn February 2, 2007, filed,

Definitions

1. THIS COURT ORDERS that any capitalized terms not otherwise defined in this Order shall have the
meanings ascribed to such terms in the Plan.

Service and Meeting of Creditors

2. THIS COURT ORDERS AND DECLARES that there has been good and sufficient notice, service and
delivery of the Plan and the Monitor's Seventeenth Report to all Creditors.

3. THIS COURT ORDERS AND DECLARES that there has been good and sufficient notice, service and
delivery of the Meeting Materials (as defined in the Meeting Order) to all Creditors, and that the Meeting was
duly convened, held and conducted, in conformity with the CCAA, the Meeting Order and all other Orders
of this Court in the CCAA Proceedings. For greater certainty, and without limiting the foregoing, the vote
cast at the Meeting on behalf of Rhodrick Harden by David Molton of Brown Rudnick Berlack Israelis LLP,
in its capacity as representative counsel for the Ad Hoc Committee of MuscleTech Tort Claimants, is hereby
confirmed.

4. THIS COURT ORDERS AND DECLARES that there has been good and sufficient notice, service and
delivery of the within Notice of Motion and Motion Record, and of the date and time of the hearing held by
this Court to consider the within Motion, such that: (i) all Persons have had an opportunity to be present and
be heard at such hearing; (ii) the within Motion is properly returnable today; and (iii) further service on any
interested party is hereby dispensed with.

Sanction of Plan

5. THIS COURT ORDERS AND DECLARES that:
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(a) the Plan has been approved by the requisite majorities of the Creditors in each class present and voting,
either in person or by proxy, at the Meeting, all in conformity with the CCAA and the terms of the Meeting
Order;

(b) the Applicants have acted in good faith and with due diligence, have complied with the provisions of
the CCAA, and have not done or purported to do (nor does the Plan do or purport to do) anything that
is not authorized by the CCAA;

(c) the Applicants have adhered to, and acted in accordance with, all Orders of this Court in the CCAA
Proceedings; and

(d) the Plan, together with all of the compromises, arrangements, transactions, releases, discharges,
injunctions and results provided for therein and effected thereby, including but not limited to the
Settlement Agreements, is both substantively and procedurally fair, reasonable and in the best interests of
the Creditors and the other stakeholders of the Applicants, and does not unfairly disregard the interests
of any Person (whether a Creditor or otherwise).

6. THIS COURT ORDERS that the Plan be and is hereby sanctioned and approved pursuant to Section 6
of the CCAA.

Plan Implementation

7. THIS COURT ORDERS that the Applicants and the Monitor, as the case may be, are authorized and
directed to take all steps and actions, and to do all things, necessary or appropriate to enter into or implement
the Plan in accordance with its terms, and enter into, implement and consummate all of the steps, transactions
and agreements contemplated pursuant to the Plan.

8. THIS COURT ORDERS that upon the satisfaction or waiver, as applicable, of the conditions precedent set
outin Section 7.1 of the Plan, the Monitor shall file with this Court and with the U.S. District Court a certificate
that states that all conditions precedent set out in Section 7.1 of the Plan have been satisfied or waived, as
applicable, and that, with the filing of such certificate by the Monitor, the Plan Implementation Date shall have
occurred in accordance with the Plan.

9. THIS COURT ORDERS AND DECLARES that as of the Plan Implementation Date, the Plan, including
all compromises, arrangements, transactions, releases, discharges and injunctions provided for therein, shall
inure to the benefit of and be binding and effective upon the Creditors, the Subject Parties and all other
Persons affected thereby, and on their respective heirs, administrators, executors, legal personal representatives,
successors and assigns.

10. THIS COURT ORDERS AND DECLARES that, as of the Plan Implementation Date, the validity or
invalidity of Claims and Product Liability Claims, as the case may be, and the quantum of all Proven Claims
and Proven Product Liability Claims, accepted, determined or otherwise established in accordance with the
Claims Resolution Order, and the factual and legal determinations made by the Claims Officer, this Court and
the U.S. District Court in connection with all Claims and Product Liability Claims (whether Proven Claims and
Proven Product Liability Claims or otherwise), in the course of the CCAA Proceedings are final and binding
on the Subject Parties, the Creditors and all other Persons.

11. THIS COURT ORDERS that, subject to the provisions of the Plan and the performance by the Applicants
and the Monitor of their respective obligations under the Plan, and effective on the Plan Implementation Date,
all agreements to which the Applicants are a party shall be and remain in full force and effect, unamended, as
at the Plan Implementation Date, and no Person shall, following the Plan Implementation Date, accelerate,
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terminate, rescind, refuse to perform or otherwise repudiate its obligations under, or enforce or exercise any
right (including any right of set-off, dilution or other remedy) or make any demand under or in respect of any
such agreement, by reason of:

(a) any event that occurred on or prior to the Plan Implementation Date that would have entitled any
Person thereto to enforce those rights or remedies (including defaults or events of default arising as a result
of the insolvency of the Applicants);

(b) the fact that the Applicants have: (i) sought or obtained plenary relief under the CCAA or ancillary
relief in the United States of America, including pursuant to Chapter 15 of the United States Bankruptcy
Code, or (i1)) commenced or completed the CCAA Proceedings or the U.S. Proceedings;

(¢) the implementation of the Plan, or the completion of any of the steps, transactions or things
contemplated by the Plan; or

(d) any compromises, arrangements, transactions, releases, discharges or injunctions effected pursuant to
the Plan or this Order.

12. THIS COURT ORDERS that, from and after the Plan Implementation Date, all Persons (other than
Unaffected Creditors, and with respect to Unaffected Claims only) shall be deemed to have waived any and
all defaults then existing or previously committed by the Applicants, or caused by the Applicants, or non-
compliance with any covenant, warranty, representation, term, provision, condition or obligation, express or
implied, in any contract, instrument, credit document, guarantee, agreement for sale, lease or other agreement,
written or oral, and any and all amendments or supplements thereto (each, an "Agreement"), existing between
such Person and the Applicants or any other Person and any and all notices of default and demands for payment
under any Agreement shall be deemed to be of no further force or effect; provided that nothing in this paragraph
shall excuse or be deemed to excuse the Applicants from performing any of their obligations subsequent to the
date of the CCAA Proceedings, including, without limitation, obligations under the Plan.

13. THIS COURT ORDERS that, as of the Plan Implementation Date, each Creditor shall be deemed to have
consented and agreed to all of the provisions of the Plan in their entirety and, in particular, each Creditor shall
be deemed:

(a) to have executed and delivered to the Monitor and to the Applicants all consents, releases or agreements
required to implement and carry out the Plan in its entirety; and

(b) to have agreed that if there is any conflict between the provisions, express or implied, of any agreement
or other arrangement, written or oral, existing between such Creditor and the Applicants as of the Plan
Implementation Date (other than those entered into by the Applicants on or after the Filing Date) and the
provisions of the Plan, the provisions of the Plan take precedence and priority and the provisions of such
agreement or other arrangement shall be deemed to be amended accordingly.

14. THIS COURT ORDERS AND DECLARES that any distributions under the Plan and this Order shall not
constitute a "distribution" for the purposes of section 159 of the Income Tax Act (Canada), section 270 of the
Excise Tax Act (Canada) and section 107 of the Corporations Tax Act (Ontario) and the Monitor in making
any such payments is not "distributing", nor shall be considered to have "distributed", such funds, and the
Monitor shall not incur any liability under the above-mentioned statutes for making any payments ordered and
is hereby forever released, remised and discharged from any claims against it under section 159 of the Income
Tax Act (Canada), section 270 of the Excise Tax Act (Canada) and section 107 of the Corporations Tax Act
(Ontario) or otherwise at law, arising as a result of distributions under the Plan and this Order and any claims
of this nature are hereby forever barred.
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Approval of Settlement and Funding Agreements
15. THIS COURT ORDERS that each of the Settlement Agreements be and is hereby approved.

16. THIS COURT ORDERS that each of the Confidential Insurance Settlement Agreement and the Mutual
Release be and is hereby approved.

17. THIS COURT ORDERS that copies of the Settlement Agreements, the Confidential Insurance Settlement
Agreement and the Mutual Release shall be sealed and shall not form part of the public record, subject to
further Order of this Honourable Court; provided that any party to any of the foregoing shall have received,
and is entitled to receive, a copy thereof.

18. THIS COURT ORDERS AND DIRECTS the Monitor to do such things and take such steps as are
contemplated to be done and taken by the Monitor under the Plan and the Settlement Agreements. Without
limitation: (i) the Monitor shall hold and distribute the Contributed Funds in accordance with the terms of
the Plan, the Settlement Agreements and the escrow agreements referenced in Section 5.1 of the Plan; and (ii)
on the Plan Implementation Date, the Monitor shall complete the distributions to or on behalf of Creditors
(including, without limitation, to Creditors' legal representatives, to be held by such legal representatives in
trust for such Creditors) as contemplated by, and in accordance with, the terms of the Plan, the Settlement
Agreements and the escrow agreements referenced in Section 5.1 of the Plan.

Releases, Discharges and Injunctions

19. THIS COURT ORDERS AND DECLARES that the compromises, arrangements, releases, discharges and
injunctions contemplated in the Plan, including those granted by and for the benefit of the Subject Parties, are
integral components thereof and are necessary for, and vital to, the success of the Plan (and without which it
would not be possible to complete the global resolution of the Product Liability Claims upon which the Plan
and the Settlement Agreements are premised), and that, effective on the Plan Implementation Date, all such
releases, discharges and injunctions are hereby sanctioned, approved and given full force and effect, subject
to: (a) the rights of Creditors to receive distributions in respect of their Claims and Product Liability Claims
in accordance with the Plan and the Settlement Agreements, as applicable; and (b) the rights and obligations
of Creditors and/or the Subject Parties under the Plan, the Settlement Agreements, the Funding Agreements
and the Mutual Release. For greater certainty, nothing herein or in the Plan shall release or affect any rights
or obligations under the Plan, the Settlement Agreements, the Funding Agreements and the Mutual Release.

20. THIS COURT ORDERS that, without limiting anything in this Order, including without limitation,
paragraph 19 hereof, or anything in the Plan or in the Call For Claims Order, the Subject Parties and their
respective representatives, predecessors, heirs, spouses, dependents, administrators, executors, subsidiaries,
affiliates, related companies, franchisees, member companies, vendors, partners, distributors, brokers, retailers,
officers, directors, shareholders, employees, attorneys, sureties, insurers, successors, indemnitees, servants,
agents and assigns (collectively, the "Released Parties"), as applicable, be and are hereby fully, finally,
irrevocably and unconditionally released and forever discharged from any and all Claims and Product Liability
Claims, and any and all past, present and future claims, rights, interests, actions, liabilities, demands, duties,
injuries, damages, expenses, fees (including medical and attorneys' fees and liens), costs, compensation, or
causes of action of whatsoever kind or nature whether foreseen or unforeseen, known or unknown, asserted
or unasserted, contingent or actual, liquidated or unliquidated, whether in tort or contract, whether statutory,
at common law or in equity, based on, in connection with, arising out of, or in any way related to, in whole
or in part, directly or indirectly: (A) any proof of claim filed by any Person in accordance with the Call For
Claims Order (whether or not withdrawn); (B) any actual or alleged past, present or future act, omission, defect,
incident, event or circumstance from the beginning of the world to the Plan Implementation Date, based on,
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in connection with, arising out of, or in any way related to, in whole or in part, directly or indirectly, any
alleged personal, economic or other injury allegedly based on, in connection with, arising out of, or in any
way related to, in whole or in part, directly or indirectly, the research, development, manufacture, marketing,
sale, distribution, fabrication, advertising, supply, production, use, or ingestion of products sold, developed
or distributed by or on behalf of the Applicants; or (C) the CCAA Proceedings; and no Person shall make
or continue any claims or proceedings whatsoever based on, in connection with, arising out of, or in any
way related to, in whole or in part, directly or indirectly, the substance of the facts giving rise to any matter
herein released (including, without limitation, any action, cross-claim, counter-claim, third party action or
application) against any Person who claims or might reasonably be expected to claim in any manner or forum
against one or more of the Released Parties, including, without limitation, by way of contribution or indemnity,
in common law, or in equity, or under the provisions of any statute or regulation, and that in the event that
any of the Released Parties are added to such claim or proceeding, it will immediately discontinue any such
claim or proceeding.

21. THIS COURT ORDERS that, without limiting anything in this Order, including without limitation,
paragraph 19 hereof, or anything in the Plan or in the Call For Claims Order, all Persons (regardless of whether
or not such Persons are Creditors), on their own behalf and on behalf of their respective present or former
employees, agents, officers, directors, principals, spouses, dependents, heirs, attorneys, successors, assigns and
legal representatives, are permanently and forever barred, estopped, stayed and enjoined, on and after the
Plan Implementation Date, with respect to Claims, Product Liability Claims, Related Claims and all claims
otherwise released pursuant to the Plan and this Sanction Order, from:

(a) commencing, conducting or continuing in any manner, directly or indirectly, any action, suits, demands
or other proceedings of any nature or kind whatsoever (including, without limitation, any proceeding in
a judicial, arbitral, administrative or other forum) against the Released Parties or any of them;

(b) enforcing, levying, attaching, collecting or otherwise recovering or enforcing by any manner or means,
directly or indirectly, any judgment, award, decree or order against the Released Parties or any of them
or the property of any of the Released Parties;

(c) commencing, conducting or continuing in any manner, directly or indirectly, any action, suits or
demands, including without limitation, by way of contribution or indemnity or other relief, in common
law, or in equity, or under the provisions of any statute or regulation, or other proceedings of any nature
or kind whatsoever (including, without limitation, any proceeding in a judicial, arbitral, administrative or
other forum) against any Person who makes such a claim or might reasonably be expected to make such
a claim, in any manner or forum, against one or more of the Released Parties;

(d) creating, perfecting, asserting or otherwise enforcing, directly or indirectly, any lien or encumbrance
of any kind; and

(e) taking any actions to interfere with the implementation or consummation of the Plan.
Discharge of Monitor

22. THIS COURT ORDERS that RSM Richter Inc. shall be discharged from its duties as Monitor of the
Applicants effective as of the Plan Implementation Date; provided that the foregoing shall not apply in respect
of: (i) any obligations of, or matters to be completed by, the Monitor pursuant to the Plan or the Settlement
Agreements from and after the Plan Implementation Date; or (ii) matters otherwise requested by the Applicants
and agreed to by the Monitor.
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23. THIS COURT ORDERS that, subject to paragraph 22 herein, the completion of the Monitor's duties shall
be evidenced, and its final discharge shall be effected by the filing by the Monitor with this Court of a certificate
of discharge at, or as soon as practicable after, the Plan Implementation Date.

24. THIS COURT ORDERS AND DECLARES that the actions and conduct of the Monitor in the CCAA
Proceedings and as foreign representative in the U.S. Proceedings, as disclosed in its reports to the Court
from time to time, including, without limitation, the Monitor's Fifteenth Report dated December 12, 2006,
the Monitor's Sixteenth Report dated December 22, 2006, and the Seventeenth Report, are hereby approved
and that the Monitor has satisfied all of its obligations up to and including the date of this Order, and that
in addition to the protections in favour of the Monitor as set out in the Orders of this Court in the CCAA
Proceedings to date, the Monitor shall not be liable for any act or omission on the part of the Monitor, including
with respect to any reliance thereof, including without limitation, with respect to any information disclosed, any
act or omission pertaining to the discharge of duties under the Plan or as requested by the Applicants or with
respect to any other duties or obligations in respect of the implementation of the Plan, save and except for any
claim or liability arising out of any gross negligence or wilful misconduct on the part of the Monitor. Subject
to the foregoing, and in addition to the protections in favour of the Monitor as set out in the Orders of this
Court, any claims against the Monitor in connection with the performance of its duties as Monitor are hereby
released, stayed, extinguished and forever barred and the Monitor shall have no liability in respect thereof.

25. THIS COURT ORDERS that no action or other proceeding shall be commenced against the Monitor in
any way arising from or related to its capacity or conduct as Monitor except with prior leave of this Court and
on prior written notice to the Monitor and upon further order securing, as security for costs, the solicitor and
his own client costs of the Monitor in connection with any proposed action or proceeding.

26. THIS COURT ORDERS that the Monitor, its affiliates, and their respective officers, directors, employees
and agents, and counsel for the Monitor, are hereby released and discharged from any and all claims that any of
the Subject Parties or their respective officers, directors, employees and agents or any other Persons may have
or be entitled to assert against the Monitor, whether known or unknown, matured or unmatured, foreseen or
unforeseen, existing or hereafter arising, based in whole or in part on any act or omission, transaction, dealing
or other occurrence existing or taking place on or prior to the date of issue of this Order in any way relating
to, arising out of or in respect of the CCAA proceedings.

Claims Officer

27. THIS COURT ORDERS that the appointment of The Honourable Mr. Justice Edward Saunders as Claims
Officer (as defined in the Claims Resolution Order) shall automatically cease, and his roles and duties in the
CCAA Proceedings and in the U.S. Proceedings shall terminate, on the Plan Implementation Date.

28. THIS COURT ORDERS AND DECLARES that the actions and conduct of the Claims Officer pursuant
to the Claims Resolution Order, and as disclosed in the Monitor's Reports to this Court, are hereby approved
and that the Claims Officer has satisfied all of his obligations up to and including the date of this Order, and
that any claims against the Claims Officer in connection with the performance of his duties as Claims Officer
are hereby stayed, extinguished and forever barred.

Mediator

29. THIS COURT ORDERS that the appointment of Mr. David Geronemus (the "Mediator") as a mediator
in respect of non-binding mediation of the Product Liability Claims pursuant to the Order of this Court dated
April 13, 2006 (the "Mediation Order"), in the within proceedings, shall automatically cease, and his roles and
duties in the CCAA Proceedings and in the U.S. Proceedings shall terminate, on the Plan Implementation Date.
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30. THIS COURT ORDERS AND DECLARES that the actions and conduct of the Mediator pursuant to
the Mediation Order, and as disclosed in the Monitor's reports to this Court, are hereby approved, and that
the Mediator has satisfied all of his obligations up to and including the date of this Order, and that any
claims against the Mediator in connection with the performance of his duties as Mediator are hereby stayed,
extinguished and forever barred.

Escrow Agent

31. THIS COURT ORDERS that Duane Morris LLP shall not be liable for any act or omission on its part as
a result of its appointment or the fulfillment of its duties as escrow agent pursuant to the escrow agreements
executed by Duane Morris LLP and the respective Settling Plaintiffs that are parties to the Settlement
Agreements, excluding the Group Settlement Agreement (and which escrow agreements are attached as
schedules to such Settlement Agreements), and that no action, application or other proceedings shall be taken,
made or continued against Duane Morris LLP without the leave of this Court first being obtained; save and
except that the foregoing shall not apply to any claim or liability arising out of any gross negligence or wilful
misconduct on its part.

Representative Counsel

32. THIS COURT ORDERS that Representative Counsel (as defined in the Order of this Court dated February
8, 2006 (the "Appointment Order")) shall not be liable, either prior to or subsequent to the Plan Implementation
Date, for any act or omission on its part as a result of its appointment or the fulfillment of its duties in carrying
out the provisions of the Appointment Order, save and except for any claim or liability arising out of any gross
negligence or wilful misconduct on its part, and that no action, application or other proceedings shall be taken,
made or continued against Representative Counsel without the leave of this Court first being obtained.

Charges

33. THIS COURT ORDERS that, subject to paragraph 33 hereof, the Charges on the assets of the
Applicants provided for in the Initial CCAA Order and any subsequent Orders in the CCAA Proceedings shall
automatically be fully and finally terminated, discharged and released on the Plan Implementation Date.

34. THIS COURT ORDERS that: (i) the Monitor shall continue to hold a charge, as provided in the
Administrative Charge (as defined in the Initial CCAA Order), until the fees and disbursements of the Monitor
and its counsel have been paid in full; and (ii) the DIP Charge (as defined in the Initial CCAA Order) shall
remain in full force and effect until all obligations and liabilities secured thereby have been repaid in full, or
unless otherwise agreed by the Applicants and the DIP Lender (as defined in the Initial CCAA Order).

35. THIS COURT ORDERS AND DECLARES that, notwithstanding any of the terms of the Plan or this
Order, the Applicants shall not be released or discharged from their obligations in respect of Unaffected Claims,
including, without limitation, to pay the fees and expenses of the Monitor and its respective counsel.

Stay of Proceedings

36. THIS COURT ORDERS that, subject to further order of this Court, the Stay Period established in
the Initial CCAA Order, as extended, shall be and is hereby further extended until the earlier of the Plan
Implementation Date and the date that is 60 Business Days after the date of this Order, or such later date as
may be fixed by this Court.

37. THIS COURT AUTHORIZES AND DIRECTS the Monitor to apply to the U.S. District Court for a
comparable extension of the Stay Period as set out in paragraph 36 hereof.
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Initial CCAA Order and Other Orders
38. THIS COURT ORDERS that:

(a) except to the extent that the Initial CCAA Order has been varied by or is inconsistent with this Order
or any further Order of this Court, the provisions of the Initial CCAA Order shall remain in full force and
effect until the Plan Implementation Date; provided that the protections granted in favour of the Monitor
shall continue in full force and effect after the Plan Implementation Date; and

(b) all other Orders made in the CCAA Proceedings shall continue in full force and effect in accordance
with their respective terms, except to the extent that such Orders are varied by, or are inconsistent with, this
Order or any further Order of this Court in the CCAA Proceedings; provided that the protections granted
in favour of the Monitor shall continue in full force and effect after the Plan Implementation Date.

39. THIS COURT ORDERS AND DECLARES that, without limiting paragraph 0 above, the Call For Claims
Order, including, without limitation, the Claims Bar Date, releases, injunctions and prohibitions provided
for thereunder, be and is hereby confirmed, and shall operate in addition to the provisions of this Order and
the Plan, including, without limitation, the releases, injunctions and prohibitions provided for hereunder and
thereunder, respectively.

Approval of the Seventeenth Report

40. THIS COURT ORDERS that the Seventeenth Report of the Monitor and the activities of the Monitor
referred to therein be and are hereby approved.

Fees

41. THIS COURT ORDERS that the fees, disbursements and expenses of the Monitor from November 1, 2006
to January 31, 2007, in the amount of $123,819.56, plus a reserve for fees in the amount of $100,000 to complete
the administration of the Monitor's mandate, be and are hereby approved and fixed.

42. THIS COURT ORDERS that the fees, disbursements and expenses of Monitor's legal counsel in Canada,
Davies Ward Phillips & Vineberg LLP, from October 1, 2006 to January 31, 2007, in the amount of $134,109.56,
plus a reserve for fees in the amount of $75,000 to complete the administration of its mandate, be and are
hereby approved and fixed.

43. THIS COURT ORDERS that the fees, disbursements and expenses of Monitor's legal counsel in the United
States, Allen & Overy LLP, from September 1, 2006 to January 31, 2007, in the amount of USD$98,219.87,
plus a reserve for fees in the amount of USD$50,000 to complete the administration of its mandate, be and
are hereby approved and fixed.

General

44. THIS COURT ORDERS that the Applicants, the Monitor or any other interested parties may apply to this
Court for any directions or determination required to resolve any matter or dispute relating to, or the subject
matter of or rights and benefits under, the Plan or this Order.

Effect, Recognition, Assistance

45. THIS COURT AUTHORIZES AND DIRECTS the Monitor to apply to the U.S. District Court for the
Sanction Recognition Order.
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46. THIS COURT ORDERS that this Order shall have full force and effect in all provinces and territories in
Canada, outside Canada and against all Persons against whom it may otherwise be enforceable.

47. THIS COURT REQUESTS the aid, recognition and assistance of other courts in Canada in accordance
with Section 17 of the CCAA and the Initial CCAA Order, and requests that the Federal Court of Canada and
the courts and judicial, regulatory and administrative bodies of or by the provinces and territories of Canada,
the Parliament of Canada, the United States of America, the states and other subdivisions of the United States
of America including, without limitation, the U.S. District Court, and other nations and states act in aid,
recognition and assistance of, and be complementary to, this Court in carrying out the terms of this Order
and any other Order in this proceeding. Each of Applicants and the Monitor shall be at liberty, and is hereby
authorized and empowered, to make such further applications, motions or proceedings to or before such other
court and judicial, regulatory and administrative bodies, and take such other steps, in Canada or the United
States of America, as may be necessary or advisable to give effect to this Order.

Motion granted.

End of Document Copyright © Thomson Reuters Canada Limited or its licensors (excluding individual court documents). All rights

reserved.
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MOTION by representative plaintiff to lift stay of class action, obtained by defendant corporation.
Morawetz R.S.J.:

Introduction

1 On May 14, 2009, Kim Orr Barristers PC, counsel to the representative plaintiff Mr. St. Clair Pennyfeather
("Plaintiff's Counsel"), initiated the proposed class action (the "Class Action"), which names as defendants Timminco
Limited ("Timminco"), a third party, Photon Consulting LLC, and certain of the directors and officers of Timminco,
(the "Directors").

2 The Class Action focusses on alleged public misrepresentations that Timminco possessed a proprietary metallurgical
process that provided a significant cost advantage in manufacturing solar grade silicon for use in manufacturing solar
cells.

3 Mr. Pennyfeather alleges that the representations were first made in March 2008, after which the shares of Timminco
gained rapidly in value to more than $18 per share by June 5, 2008. Subsequently, Mr. Pennyfeather alleges that as
Timminco began to acknowledge problems with the alleged proprietary process, the share price fell to the point where
the equity was described as "penny stock" prior to its delisting in January 2012,

4  In the initial order, granted January 3, 2012 in the Companies' Creditors Arrangement Act., R.S.C. 1985, c. C-36, as
amended (the "CCAA") proceedings, Timminco sought and obtained stays of all proceedings including the Class Action
as against Timminco and the Directors (the "Initial Order").
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5  Timminco also obtained a Claims Procedure Order on June 15, 2012 (the "CPO"). Among other things, the CPO
established a claims-bar date of July 23, 2012 for claims against the Directors. Mr. Pennyfeather did not file a proof
of claim by this date.

6 No CCAA plan has been put forward by Timminco and there is no intention to advance a CCAA plan.

7  Mr. Pennyfeather moves to lift the stay to allow the Class Action to be dealt with on the merits against all named
defendants and, if necessary, for an order amending the CPO to exclude the Class Action from the CPO or to allow the
filing of a proof of claim relating to those claims.

8  The Class Action seeks to access insurance moneys and potentially the assets of Directors.

9  The respondents on this motion, (the Directors named in the Class Action), contend that the failure to file a claim
under the CPO bars any claim against officers and directors or insurance proceeds.

10 Neither Timminco nor the Monitor take any position on this motion.

11 For the reasons that follow, the motion of Mr. Pennyfeather is granted and the stay is lifted so as to permit Mr.
Pennyfeather to proceed with the Class Action.

The Stay and CPO
12 The Initial Order contains the relevant stay provision (as extended in subsequent orders):

24. This Court Orders that during the Stay Period... no Proceeding may be commenced or continued against any
former, current or future directors or officers of the Timminco Entities with respect to any claim against the directors
or officers that arose before the date hereof and that relates to any obligations of the Timminco Entities whereby the
directors or officers are alleged under any law to be liable in their capacities as directors or officers for the payment
or performance of such obligations, until a compromise or arrangement in respect of the Timminco Entities, if one is
filed, is sanctioned by this court or is refused by the creditors of the Timminco Entities or this Court.

[emphasis added]

13 InMay and June 2012, The Court approved sales transactions comprising substantially all of the Timminco Entities'
assets. In their June 7, 2012 Motion, the Timminco Entities sought an extension of the Stay Period to "give the Timminco
Entities sufficient time to, among other things, close the transactions relating to the Successful Bid and carry out the
Claims Procedure". The Timminco Entities sought court approval of a proposed claims procedure to "identify claims
which may be entitled to distributions of potential proceeds of the ... transactions..." The Timminco entities took the
position that the Claims Procedure was "a fair and reasonable method of determining the potential distribution rights
of creditors of the Timminco Entities".

14 The mechanics of the CPO are as follows. Paragraph 2(h) of the CPO defines the Claims Bar Date as 5:00 p.m.
on July 23, 2012. "D&O Claims" are defined in para. 2(f)(iii):

Any existing or future right or claim of any person against one or more of the directors and/or officers of the
Timminco Entity which arose or arises as a result of such directors or officers position, supervision, management
or involvement as a director or officer of a Timminco Entity, whether such right, or the circumstances giving rise
to it arose before or after the Initial Order up to and including this Claims Procedure whether enforceable in any
civil, administrative, or criminal proceeding (each a "D&O Claim") (and collectively the "D&O Claims"), including
any right:
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a. relating to any of the categories of obligations described in paragraph 9 of the Initial Order, whether accrued
or falling due before or after the Initial Order, in respect of which a director or officer may be liable in his or
her capacity as such;

b. in respect of which a director or officer may be liable in his or her capacity as such concerning employee
entitlements to wages or other debts for services rendered to the Timminco Entities or any one of them or for
vacation pay, pension contributions, benefits or other amounts related to employment or pension plan rights
or benefits or for taxes owing by the Timminco Entities or amounts which were required by law to be withheld
by the Timminco Entities;

c. in respect of which a director or officer may be liable in his or her capacity as such as a result of any act,
omission or breach of duty; or

d. that is or is related to a penalty, fine or claim for damages or costs.
Provided however that in any case "Claim" shall not include an Excluded Claim.

15 The CPO appears to bar a person who fails to file a D&O Claim by the Claims Bar Date from asserting or enforcing
the claim:

19. This Court orders that any Person who does not file a proof of a D&O Claim in accordance with this order by
the claims-bar date or such other later date as may be ordered by the Court, shall be forever barred from asserting
or enforcing such D&O Claim against the directors and officers and the directors and officers shall not have any
liability whatsoever in respect of such D&O Claim and such D&O Claim shall be extinguished without any further
act or notification.

[emphasis added]
Mr. Pennyfeather's Position

16  Mr. Pennyfeather advances a number of arguments. Most significantly, he argues that it is not fair and reasonable
to allow the defendants to bar and extinguish the Class Actions claims through the use of an interim and procedural
court order. He submits that the respondents attempt to use the CCAA in a tactical and technical fashion to achieve a
result unrelated to any legitimate aspect of either a restructuring or orderly liquidation. The operation of the fair and
reasonable standard under the CCAA calls for the exercise of the Court's discretion to lift the stay and, if necessary,
amend the CPO to either exclude the Class Action claims or permit submissions of a class proof of claim.

17 In support of this argument, Mr. Pennyfeather adds that there is no evidence that any of the Directors who
are defendants in the class action contributed anything to the CCAA process, and that the targeted insurance proceeds
are not available to other creditors. Thus, he submits, a bar against pursuing these funds benefits only the insurance
companies who are not stakeholders in the restructuring or liquidation.

18  Mr. Pennyfeather advances a number of additional arguments. Because I am persuaded by this first submission,
it is not necessary to discuss the additional arguments in great detail. However, I will give a brief summary of these
additional arguments below.

19  First, Mr. Pennyfeather submits, since the stay was ordered, he has attempted to have the stay lifted as it relates
to the Class Action.

20 Second, Mr. Pennyfeather submits that the CPO did not permit the filing of representative claims, unlike, for
example, claims processed in Labourers' Pension Fund of Central and Eastern Canada v. Sino-Forest Corp., 2013 ONSC
1078, 100 C.B.R. (5th) 30 (Ont. S.C.J. [Commercial List]). Representative claims are generally not permitted under
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the CCAA and the solicitors for the representative plaintiff do not act for class members prior to certification (see:
Muscletech Research & Development Inc., Re (2006), 25 C.B.R. (5th) 218 (Ont. S.C.J. [Commercial List])). Therefore,
Mr. Pennyfeather submits that the omission in the order obtained by the Timminco entities, of the type of provision
contained in the Sino-Forest Claims Order, precluded the action that they now assert should have been taken.

21 Third, Mr. Pennyfeather responds to the significant argument made by the responding parties that the CPO bars
the claim. He submits that the Class Action, which alleges, inter alia, misrepresentations and breaches of the Securities
Act, R.S.0. 1990, c. S.5, is unaffected by the CPO. There are several reasons for this. First, the CPO excludes claims that
cannot be compromised as a result of the provisions of s. 5.1(2) of the CCAA. Alternatively, even if Mr. Pennyfeather
and other class members are not creditors pursuant to section 5.1(2), he submits that Parliament has clearly intended
to exclude claims for misrepresentation by directors regardless of who brought them. In addition, insofar as the Class
Action seeks to recover insurance proceeds, the CPO did not, according to Mr. Pennyfeather, affect that claim.

22 Insummary, Mr. Pennyfeather's most significant argument is that the CCAA process should not be used in a tactical
manner to achieve a result collateral to the proper purposes of the legislation. The rights of putative class members should
be determined on the merits of the Class Action, which are considerable given the evidence. Further, the lifting of the
stay is fair and reasonable in all of the circumstances.

Directors' Position

23 Counsel to directors and officers named in the proposed class action, other than Mr. Walsh (the "Defendant
Directors") submit there are three issues to be considered on the motion: (a) should the CPO be amended to grant
Mr. Pennyfeather the authority to file a claim on behalf of the class members in the D&O Claims Procedure? (b) if
Mr. Pennyfeather is granted the authority to file a claim on behalf of the class members, should the claims-bar date be
extended to allow him the opportunity to file a late claim against the Defendant Directors? and (c) if Mr. Pennyfeather
is permitted to file a late claim against the Defendant Directors, should the D&O stay be lifted to allow the proposed
class action to proceed against the Defendant Directors?

24 The Defendant Directors take the position that: (a) Mr. Pennyfeather does not have the requisite authority and/or
right to file a claim on behalf of the class action members and the CPO and should not be amended to permit such; (b) if
Mr. Pennyfeather is granted the authority to file a claim on behalf of the class members, the claims-bar date should not
be extended to allow Mr. Pennyfeather to file a late claim; and (c) if Mr. Pennyfeather is permitted to file a late claim,
the D&O stay should not be lifted to allow the proposed class action to proceed against the Defendant Directors.

25  The Defendant Directors counter Mr. Pennyfeather's arguments with a number of points. They take the position
that while they were holding office, they assisted with every aspect of the CCAA process, including (i) the sales process
through which the Timminco Entities sold substantially all of their assets and obtained recoveries for the benefit of their
creditors; and (ii) the establishment of the claims procedure, resigning only after the claims-bar date passed.

26 The Defendant Directors also submit that Mr. Pennyfeather has been aware of, and participated in, the CCAA
proceedings since the weeks following the granting of the Initial Order. They submit that at no time prior to this motion
did Mr. Pennyfeather take any position on the claims procedures established to seek the authority to file a claim on
behalf of the class members. They submit that, at this point, Mr. Pennyfeather is asking the court to exercise its discretion
to (i) amend the CPO to grant him the authority to file a claim on behalf of the class members; (ii) extend the claims-
bar date to allow him to file such claim; and (iii) lift the stay of proceedings. They submit that Mr. Pennyfeather asks
this discretion be exercised to allow him to pursue a claim against the Defendant Directors which remains uncertified,
is in part statute barred, and lacks merit.

27 Counsel to the Defendant Directors submits that the D&O Claims Procedure was initiated for the purpose of
determining, with finality, the claims against the directors and officers. They submit that the D&O Claims Procedure has
at no time been contingent on, tied to, or dependent on the filing of a Plan of Arrangement by the Timminco Entities.
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28  Simply put, the Defendant Directors submit that the CPO sets a claims-bar date of July 23, 2012 for claims against
Directors and Mr. Pennyfeather did not file any Proof of Claim against the Defendant Directors by the claims-bar date.
Accordingly, they submit that the claims against the Defendant Directors contemplated by the Class Action are currently
barred and extinguished by the CPO.

29  The arguments put forward by Mr. Walsh are similar.

30  Counsel to Mr. Walsh attempts to draw similarities between this case and Sino-Forest. Counsel submits this is a
case where Mr. Pennyfeather intentionally refused to file a Proof of Claim in support of a securities misrepresentation
claim against Timminco and its directors and officers.

31  They further submit that Mr. Pennyfeather is asking for the Court to exercise its discretion in his favour to lift the
stay of proceedings, in order to allow him to pursue a proceeding which has been largely, if not entirely neutered by the
Court of Appeal (leave to appeal to the Supreme Court of Canada dismissed). They point out that just like in Sino-Forest,
to lift the stay would be an exercise in futility where the Court commented that "there is no right to opt out of any CCAA
process...by virtue of deciding, on their own volition, not to participate in the CCAA process", the objectors relinquished
their right to file a claim and take steps, in a timely way, to assert their rights to vote in the CCAA proceeding.

32 Counsel to Mr. Walsh also takes the position that Mr. Pennyfeather's only argument is a strained effort to avoid
the plain language of the CPO in an effort to say that his claim is an "excluded claim" and therefore a Proof of Claim
was never required. Even if Mr. Pennyfeather was right, counsel to Mr. Walsh submits that Mr. Pennyfeather still would
have been required to file a Proof of Claim, failing which his claim would have been barred. Under the CPO, proofs of
such claims were still called for, even if they were not to be adjudicated.

33 They note that Mr. Pennyfeather was aware of the CCAA proceeding and the Initial Order. As early as January
17, 2012, counsel to Mr. Pennyfeather contacted counsel for Timminco, asking for consent to lift the Stay.

34 Counsel contends that the "excluded claim" language that Mr. Pennyfeather relies on is not found in the definition of
D&O Claim. Under the terms of the CPO, the language is a carve-out from the larger definition of "claim", not the subset
definition of D&O Claim. As a result, counsel submits that proofs of claim are still required for D&O Claims, regardless
of whether they are excluded claims. In that way, the universe of D&O Claims would be known, even if excluded claims
would ultimately not be part of a plan.

35 Mr. Walsh also takes the position that Mr. Pennyfeather made an intentional decision not to file a claim. Mr.
Walsh emphasizes that Mr. Pennyfeather had full notice of the motion for the CPO and chose not to oppose or appear
on the motion. Further, at no time did Mr. Pennyfeather request the Monitor apply to court for directions with respect
to the terms of the CPO.

36  Mr. Walsh submits he is prejudiced by the continuation of the Class Action and he wants to get on with his life
but is unable to do so while the claim is extant.

Law and Analysis

37  For the purposes of this motion, I must decide whether the CPO bars Mr. Pennyfeather from proceeding with the
Class Action and whether I should lift the stay of proceedings as it applies to the Class Action. For the reasons that follow,
I conclude that the CPO should not serve as a bar to proceeding with the Class Action and that the stay should be lifted.

38  As I explain below, the application of the claims bar order and lifting the stay are discretionary. This discretion
should be exercised in light of the purposes of both claims-bar orders and stays under the CCAA. A claim bar order
and a stay under the CCAA are intended to assist the debtor in the restructuring process, which may encompass asset
realizations. At this point, Timminco's assets have been sold, distributions made to secured creditors, no CCAA plan
has been put forward by Timminco, and there is no intention to advance a CCAA plan. It seems to me that neither the
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stay, nor the claims bar order continue to serve their functional purposes in these CCAA proceedings by barring the
Class Action. In these circumstances, I fail to see why the stay and the claim bar order should be utilized to obstruct the
plaintiff from proceeding with its Class Action.

The Purpose of Stay Orders and Claims-Bar Ovders

39 For the purposes of this motion, it is necessary to consider the objective of the CCAA stay order. The stay of
proceedings restrains judicial and extra-judicial conduct that could impair the ability of the debtor company to continue
in business and the debtor's ability to focus and concentrate its efforts on negotiating of a compromise or arrangement:
Campeau v. Olympia & York Developments Ltd. (1992), 14 C.B.R. (3d) 303 (Ont. Gen. Div.).

40  Sections 2, 12 and 19 of the CCAA provide the definition of a "Claim" for the purposes of the CCAA and also
provide guidance as to how claims are to be determined. Section 12 of the CCAA states

12. The court may fix deadlines for the purposes of voting and for the purposes of distributions under a compromise
or arrangement.

The use of the word "may" in s. 12 indicates that fixing deadlines, which includes granting a claims bar order, is
discretionary. Additionally, as noted above the CPO provided at para. 19 that a D&O Claim could be filed on "such
other later date as may be ordered by the Court".

41 Itisalso necessary to return to first principles with respect to claims-bar orders. The CCAA is intended to facilitate
a compromise or arrangement between a debtor company and its creditors and shareholders. For a debtor company
engaged in restructuring under the CCAA, which may include a liquidation of its assets, it is of fundamental importance
to determine the quantum of liabilities to which the debtor and, in certain circumstances, third parties are subject. It is
this desire for certainty that led to the development of the practice by which debtors apply to court for orders which
establish a deadline for filing claims.

42 Adherence to the claims-bar date becomes even more important when distributions are being made (in this case,
to secured creditors), or when a plan is being presented to creditors and a creditors' meeting is called to consider the
plan of compromise. These objectives are recognized by s. 12 of the CCAA, in particular the references to "voting" and
"distribution".

43  Insuch circumstances, stakeholders are entitled to know the implications of their actions. The claims-bar order can
assist in this process. By establishing a claims-bar date, the debtor can determine the universe of claims and the potential
distribution to creditors, and creditors are in a position to make an informed choice as to the alternatives presented to
them. If distributions are being made or a plan is presented to creditors and voted upon, stakeholders should be able to
place a degree of reliance in the claims bar process.

44  Stakeholders in this context can also include directors and officers, as it is not uncommon for debtor applicants
to propose a plan under the CCAA that compromises certain claims against directors and officers. In this context, the
provisions of s. 5.1 of the CCAA must be respected.

45  In the case of Timminco, there have been distributions to secured creditors which are not the subject of challenge.
The Class Action claim is subordinate in ranking to the claims of the secured creditors and has no impact on the
distributions made to secured creditors. Further, there is no CCAA plan. There will be no compromise of claims against
directors and officers. I accept that at the outset of the CCAA proceedings there may very well have been an intention
on the part of the debtor to formulate a CCAA plan and further, that plan may have contemplated the compromise of
certain claims against directors and officers. However, these plans did not come to fruition. What we are left with is to
determine the consequence of failing to file a timely claim in these circumstances.
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46 Inthe circumstances of this case, i.¢., in the absence of a plan, the purpose of the claims bar procedure is questionable.
Specifically, in this case, should the claims bar procedure be used to determine the Class Action?

47  In my view, it is not the function of the court on this motion to determine the merits of Mr. Pennyfeather's claim.
Rather, it is to determine whether or not the claims-bar order operates as a bar to Mr. Pennyfeather being able to put
forth a claim. It does not act as such a bar.

48 Itseems to me that CCAA proceedings should not be used, in these circumstances, as a tool to bar Mr. Pennyfeather
from proceeding with the Class Action claim. In the absence of a CCAA proceeding, Mr. Pennyfeather would be in
position to move forward with the Class Action in the usual course. On a principled basis, a claims bar order in a
CCAA proceeding, where there will be no CCAA plan, should not be used in such a way as to defeat the claim of Mr.
Pennyfeather. The determination of the claim should be made on the merits in the proper forum. In these circumstances,
where there is no CCAA plan, the CCAA proceeding is, in my view, not the proper forum.

49  Similar considerations apply to the Stay Order. With no prospect of a compromise or arrangement, and with the
sales process completed, there is no need to maintain the status quo to allow the debtor to focus and concentrate its
efforts on negotiating a compromise or arrangement. In this regard, the fact that neither Timminco nor the Monitor
take a position on this motion or argue prejudice is instructive.

Applicability of Established Tests

50 The lifting of a stay is discretionary. In determining whether to lift the stay, the court should consider whether there
are sound reasons for doing so consistent with the objectives of the CCAA, including a consideration of (a) the balance of
convenience; (b) the relative prejudice to the parties; and (c¢) where relevant, the merits of the proposed action: Canwest
Global Communications Corp., Re, 2011 ONSC 2215, 75 C.B.R. (5th) 156 (Ont. S.C.J. [Commercial List]), at para. 27.

51 Counsel to Mr. Walsh submit that courts have historically considered the following factors in determining whether
to exercise their discretion to consider claims after the claims-bar date: (a) was the delay caused by inadvertence and, if
s0, did the claimant act in good faith? (b) what is the effect of permitting the claim in terms of the existence and impact of
any relevant prejudice caused by the delay; (¢) if relevant prejudice is found, can it be alleviated by attaching appropriate
conditions to an order permitting late filing? and (d) if relevant prejudice is found which cannot be alleviated, are there
any other considerations which may nonetheless warrant an order permitting late filing?

52 These are factors that have been considered by the courts on numerous occasions (see, for example, Sino-Forest;
Sammi Atlas Inc., Re (1998), 3 C.B.R. (4th) 171 (Ont. Gen. Div. [Commercial List]), Blue Range Resource Corp., Re, 2000
ABCA 285,193 D.L.R. (4th) 314 (Alta. C.A.), leave to appeal to S.C.C. refused, (S.C.C.); Canadian Red Cross Society |
Société Canadienne de la Croix-Rouge, Re (2008), 48 C.B.R. (5th) 41 (Ont. S.C.].); and Ivorylane Corp. v. Country Style
Realty Ltd., [2004] O.J. No. 2662 (Ont. S.C.J. [Commercial List])).

53  However, it should be noted that all of these cases involved a CCAA Plan that was considered by creditors.
54 1Inthe present circumstances, it seems to me there is an additional factor to take into account: there is no CCAA Plan.

55 I have noted above that certain delay can be attributed to the CCAA proceedings and the impact of Green v.
Canadian Imperial Bank of Commerce, 2014 ONCA 90 (Ont. C.A.), at the Court of Appeal. That is not a full answer
for the delay but a partial explanation.

56 The prejudice experienced by a director not having a final resolution to the proposed Class Action has to be weighed
as against the rights of the class action plaintiff to have this matter heard in court. To the extent that time constitutes a
degree of prejudice to the defendants, it can be alleviated by requiring the parties to agree upon a timetable to have this
matter addressed on a timely basis with case management.
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57 I have not addressed in great detail whether the CPO requires excluded claims to be filed. In my view, it is not
necessary to embark on an analysis of this issue, nor have I embarked on a review of the merits. Rather, the principles
of equity and fairness dictate that the class action plaintiff can move forward with the claim. The claim may face many
hurdles. Some of these have been outlined in the factum submitted by counsel to Mr. Walsh. However, that does not
necessarily mean that the class action plaintiff should be disentitled from proceeding.

58 In the result, the motion of Mr. Pennyfeather is granted and the stay is lifted so as to permit Mr. Pennyfeather to

proceed with the Class Action. The CPO is modified so as to allow Mr. Pennyfeather to file his claim.
Motion granted.

End of Document Copyright © Thomson Reuters Canada Limited or its licensors (excluding individual court documents). All rights
reserved.
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In the Matter of The Companies' Creditors
Arrangement Act, R.S.C. 1985, c.C-36, as amended

And In the Matter of A Plan of Compromise or Arrangement of ScoZinc Ltd. (Applicant)
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Docket: Hfx. 305549

Counsel: John G. Stringer, Q.C., Mr. Ben R. Durnford for Applicant
Robert MacKeigan, Q.C. for Grant Thornton

Subject: Insolvency

MOTION by monitor appointed under Companies' Creditors Arrangement Act for directions on whether it had authority
to allow revision of claim after claim's bar date but before date set for monitor to complete its assessment of claims.

D.R. Beveridge J. (orally):

1 On December 22, 2008 ScoZinc Ltd. was granted protection by way of a stay of proceedings of all claims against
it pursuant to s.11 of the Companies' Creditors Arrangement Act R.S.C. 1985, c. C-36. The stay has been extended from
time to time. Grant Thornton was appointed as the Monitor of the business and financial affairs of ScoZinc pursuant
tos.11.7 of the CCAA.

2 The determination of creditors' claims was set by a Claims Procedure Order. This order set dates for the submission
of claims to the Monitor, and for the Monitor to assess the claims. The Monitor brought a motion seeking directions
from the court on whether it has the necessary authority to allow a revision of a claim after the claim's bar date but
before the date set for the Monitor to complete its assessment of claims.

3 The motion was heard on April 3, 2009. At the conclusion of the hearing of the motion I concluded that the Monitor
did have the necessary authority. I granted the requested order with reasons to follow. These are my reasons.

Background

4  The procedure for the identification and quantification of claims was established pursuant to my order of February
18, 2009. Any persons asserting a claim was to deliver to the Monitor a Proof of Claim by 5:00 p.m. on March 16, 2009,
including a statement of account setting out the full details of the claim. Any claimant that did not deliver a Proof of
Claim by the claims bar date, subject to the Monitor's agreement or as the court may otherwise order, would have its
claim forever extinguished and barred from making any claim against ScoZinc.
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5  The Monitor was directed to review all Proofs of Claim filed on or before March 16, 2009 and to accept, revise or
disallow the claims. Any revision or disallowance was to be communicated by Notice of Revision or Disallowance, no
later than March 27, 2009. If a creditor disagreed with the assessment of the Monitor, it could dispute the assessment
before a Claims Officer and ultimately to a judge of the Supreme Court.

6 The three claims that have triggered the Monitor's motion for directions were submitted by Acadian Mining
Corporation, Royal Roads Corp., and Komatsu International (Canada) Inc.

7 ScoZinc is 100% owned by Acadian Mining Corp. Theso two corporations share office space, managerial staff,
and have common officers and directors. Acadian Mining is a substantial shareholder in Royal Roads and also have
some common officers and directors.

8  Originally Royal Roads asserted a claim as a secured creditor on the basis of a first charge security held by it on
ScoZinc's assets for a loan in the amount of approximately $2.3 million. Acadian Mining also claimed to be a secured
creditor due to a second charge on ScoZinc's assets securing approximately $23.5 million of debt. Both Royal Roads
and Acadian Mining have released their security. Each company submitted Proofs of Claim dated March 4, 2009 as
unsecured creditors.

9  Royal Roads claim was for $579, 964.62. The claim by Acadian Mining was for $23,761.270.20. John Rawding,
Financial Officer for Acadian Mining and ScoZinc, prepared the Proofs of Claim for both Royal Roads and Acadian
Mining. It appears from the affidavit and materials submitted, and the Monitor's fifth report dated March 31, 2009 that
there were errors in each of the Proofs of Claim.

10 Mr. Rawding incorrectly attributed $1,720,035.38 as debt by Acadian Mining to Royal Roads when it should have
been debt owed by ScoZinc to Royal Roads. In addition, during year end audit procedures for Royal Roads, Acadian
Mining and ScoZinc, other erroneous entries were discovered. The total claim that should have been advanced by Royal
Roads was $2,772,734.19.

11 The appropriate claim that should have been submitted by Acadian Mining was $22,041,234.82, a reduction
of $1,720,035.38. Both Royal Roads and Acadian Mining submitted revised Proofs of Claim on March 25, 2009 with
supporting documentation.

12 The third claim is by Komatsu. Its initial Proof of Claim was dated March 16, 2009 for both secured and unsecured
claims of $4,245,663.78. The initial claim did not include a secured claim for the equipment that had been returned to
Komatsu, nor include a claim for equipment that was still being used by ScoZinc. A revised Proof of Claim was filed
by Komatsu on March 26, 2009.

13 The Monitor, sets out in its fifth report dated March 31, 2009, that after reviewing the relevant books and records,
the errors in the Proofs of Claim by Royal Roads, Acadian Mining and Komatsu were due to inadvertence. For all of
these claims it issued a Notice of Revision or Disallowance on March 27, 2009, allowing the claims as revised "if it is
determined by the court that the Monitor has the power to do so".

14 The request for directions and the circumstances pose the following issue:
Issue

15  Does the Monitor have the authority to allow the revision of a claim by increasing it based on evidence submitted
by a claimant within the time period set for the monitor to carry out its assessment of claims?

Analysis
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16  The jurisdiction of the Monitor stems from the jurisdiction of the court granted to it by the CCAA. Whenever an
order is made under s.11 of the CCAA the court is required to appoint a monitor. Section 11.7 of the CCAA provides:

11.7(1) When an order is made in respect of a company by the court under section 11, the court shall at the
same time appoint a person, in this section and in section 11.8 referred to as "the monitor", to monitor the
business and financial affairs of the company while the order remains in effect.

(2) Except as may be otherwise directed by the court, the auditor of the company may be appointed as the
monitor.

(3) The monitor shall

(a) for the purposes of monitoring the company's business and financial affairs, have access to and examine
the company's property, including the premises, books, records, data, including data in electronic form,
and other financial documents of the company to the extent necessary to adequately assess the company's
business and financial affairs;

(b) file a report with the court on the state of the company's business and financial affairs, containing
prescribed information,

(1) forthwith after ascertaining any material adverse change in the company's projected cash-flow or
financial circumstances,

(ii) at least seven days before any meeting of creditors under section 4 or 5, or
(iii) at such other times as the court may order;

(c) advise the creditors of the filing of the report referred to in paragraph (b) in any notice of a meeting
of creditors referred to in section 4 or 5; and

(d) carry out such other functions in relation to the company as the court may direct.

17 Tt appears that the purpose of the CCAA is to grant to an insolvent company protection from its creditors in order
to permit it a reasonable opportunity to restructure its affairs in order to reach a compromise or arrangement between
the company and its creditors. The court has the power to order a meeting of the creditors or class of creditors for them
to consider a compromise or arrangement proposed by the debtor company ( s. 4, 5 ). Where a majority of the creditors
representing two thirds value of the creditors or class of creditors agree to a compromise or arrangement, the court may
sanction it and thereafter such compromise or arrangement is binding on all creditors, or class of creditors (s. 6).

18 Section 12 of the Act defines a claim to mean "any indebtedness, liability or obligation of any kind that, if unsecured,
would be a debt provable in bankruptcy within the meaning of the Bankruptcy and Insolvency Act." However, as noted
by McElcheran in Commercial Insolvency in Canada (LexisNexis Canada Inc., Markham, Ontario, 2005 at p. 279-80)
the CCAA does not set out a process for identification or determination of claims; instead, the Court creates a claims
process by court order.

19  The only guidance provided by the CCAA is that in the event of a disagreement the amount of a claim shall be
determined by the court on summary application by the company or by the creditor. Section 12(2) of the Act provides:

Determination of amount of claim
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(2) For the purposes of this Act, the amount represented by a claim of any secured or unsecured creditor shall
be determined as follows:

(a) the amount of an unsecured claim shall be the amount

(i) in the case of a company in the course of being wound up under the Winding-up and Restructuring
Act, proof of which has been made in accordance with that Act,

(ii) in the case of a company that has made an authorized assignment or against which a bankruptcy
order has been made under the Bankruptcy and Insolvency Act, proof of which has been made in
accordance with that Act, or

(iii) in the case of any other company, proof of which might be made under the Bankruptcy and
Insolvency Act, but if the amount so provable is not admitted by the company, the amount shall be
determined by the court on summary application by the company or by the creditor; and

(b) the amount of a secured claim shall be the amount, proof of which might be made in respect thereof
under the Bankruptcy and Insolvency Act if the claim were unsecured, but the amount if not admitted by
the company shall, in the case of a company subject to pending proceedings under the Winding-up and
Restructuring Act or the Bankruptcy and Insolvency Act, be established by proof in the same manner as
an unsecured claim under the Winding-up and Restructuring Act or the Bankruptcy and Insolvency Act,
as the case may be, and in the case of any other company the amount shall be determined by the court on
summary application by the company or the creditor.

20  The only parties who appeared on this motion were the Monitor, ScoZinc and Komatsu. No specific submissions
were requested nor made by the parties with respect to the nature of the court's jurisdiction to determine the mechanism
and time lines to classify and quantify claims against the debtor company.

21 Under the Bankruptcy and Insolvency Act the Trustee is the designated gatekeeper who first determines whether a
Proof of Claim submitted by a creditor is valid. The trustee may admit the claim or disallow it in whole or in part (s.135(2)
BIA). A creditor who is dissatisfied with a decision by the trustee may appeal to a judge of the Bankruptcy Court.

22 Incontrast, the CCAA does not set out the procedure beyond the language in s.12. The language only accomplishes
two things. The first is that the debtor company can agree on the amount of a secured or unsecured claim; and secondly,
if there is a disagreement, then on application of either the company or the creditor, the amount shall be determined by
the court on "summary application".

23 The practice has arisen for the court to create by order a claims process that is both flexible and expeditious.
The Monitor identifies, by review of the debtor's records, all potential claimants and sends to them a claim package.
To ensure that all creditors come forward and participate on a timely basis, there is a provision in the claims process
order requiring creditors to file their claims by a fixed date. If they do not, subject to further relief provided by the claims
process order, or by the court, the creditor's claim is barred.

24 If the Monitor disagrees with the claim, and the disagreement cannot be resolved, then a claimant can present its
case to a claims officer who is usually given the power to adjudicate disputed claims, with the right of appeal to a judge
of the court overseeing the CCAA proceedings.

25 The establishment of a claims process utilizing the monitor and or a claims officer by court order appears to
be a well accepted practice ( See for example Federal Gypsum Co., Re, 2007 NSSC 384 (N.S. S.C.); Olympia & York
Developments Ltd. v. Royal Trust Co. (1993), 17 C.B.R. (3d) I (Ont. Gen. Div.); Air Canada, Re (2004), 2 C.B.R. (5th) 23
(Ont. S.C.J. [Commercial List]); Triton Tubular Components Corp., Re, [2005] O.J. No. 3926 (Ont. S.C.J.); Muscletech
Research & Development Inc., Re, [2006] O.J. No. 4087 (Ont. S.C.J.); Pine Valley Mining Corp., Re, 2008 BCSC 356
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(B.C. S.C.); Blue Range Resource Corp., Re, 2000 ABCA 285 (Alta. C.A.); Carlen Transport Inc. v. Juniper Lumber Co.
( Monitor of) (2001), 21 C.B.R. (4th) 222 (N.B. Q.B.).)

26 I could find no reported case that doubt the authority of the court to create a claims process. Kenneth Kraft in his
article "The CCAA and the Claims Bar Process", (2000), 13 Commercial Insolvency Reporter 6, endorsed the utilization
of a claims process on the basis of reliance on the court's inherent jurisdiction, provided the process adhered to the
specific mandates of the CCAA. In unrelated contexts, caution has been expressed with respect to reliance on the inherent
jurisdiction of the superior court as the basis for dealing with the myriad issues that can arise under the CCAA4 (See:
Skeena Cellulose Inc., Re (2003), 43 C.B.R. (4th) 187 (B.C. C.A.)) and Stelco Inc., Re, [2005] O.J. No. 1171 (Ont. C.A.)).

27  Sir J.H. Jacob, Q.C. in his seminal article "The Inherent Jurisdiction of the Court", (1970) Current Legal Problems
23, concluded that it has been clear law from the earliest times that superior courts of justice, as part of their inherent
jurisdiction, have the power to control their own proceedings and process. He wrote:

Under its inherent jurisdiction, the court has power to control and regulate its process and proceedings, and it
exercises this power in a great variety of circumstances and by many different methods. Some of the instances of the
exercise of this power have been of far-reaching importance, others have dealt with matters of detail or have been
of transient value. Some have involved the exercise of administrative powers, others of judicial powers. Some have
been turned into rules of law, others by long usage or custom may have acquired the force of law, and still others
remain mere rules of practice. The exercise of this power has been pervasive throughout the whole legal machinery
and has been extended to all stages of proceedings, pre-trial, trial and post-trial. Indeed, it is difficult to set the limits
upon the powers of the court in the exercise of its inherent jurisdiction to control and regulate its process, for these
limits are coincident with the needs of the court to fulfil its judicial functions in the administration of justice.

p. 3233

28 The CCAA gives no specific guidance to the court on how to determine the existence, nature, validity or extent of a
claim against a debtor company. As noted earlier, the only reference isin s. 12 of the Act that if there is a dispute as to the
amount of a claim, then the amount shall be determined by the court "on summary application". In Freeman, Re, [1922]
N.S.J. No. 15, [1923] 1 D.L.R. 378 (N.S. C.A.) (en banc) the court considered the words "on summary application" as
they appeared in the Probate Act R.S.N.S. 1900 c.158. Harris C.J. wrote:

[17] The words "summary application" do not mean without notice, but simply imply that the proceedings
before the Court are not to be conducted in the ordinary way, but in a concise way.

[18] The Oxford Dictionary p. 140 gives as one of the meanings of "summary" dispensing with needless details
or formalities — done with despatch.

[19] In the case of the Western &c R. Co. v. Atlanta (1901), 113 Ga. 537, the meaning of the words "summary
proceeding” is discussed at some length and the Court held at pp. 543-544: —

"In a summary manner does not at all mean that they may be abated without notice or hearing, but simply
that it may be done without a trial in the ordinary forms prescribed by law for a regular judicial procedure."

[20] I cite this not because it is a binding authority, but because its reasoning commends itself to my judgment
and I adopt it.

29  In my opinion, whatever process may be appropriate and necessary to adjudicate disputed claims that ultimately
end up before a judge of the superior court, the determination by the court that claims must initially be identified and
assessed by the Monitor, and heard first by a Claims Officer, is a valid exercise of the court's inherent jurisdiction.

30 The CCAA gives to the court the express and implied jurisdiction to do a variety of things. They need not all be
enumerated. The court is required to appoint a monitor (s.11.7). Once appointed, the monitor is required to monitor the

Copyright © Thomson Reuters Canada Limited or its licensors (excluding individual court documents). All rights reserved.


http://nextcanada.westlaw.com/Link/Document/FullText?findType=Y&pubNum=6407&serNum=2000666495&originationContext=document&transitionType=DocumentItem&vr=3.0&rs=cblt1.0&contextData=(sc.UserEnteredCitation)
http://nextcanada.westlaw.com/Link/Document/FullText?findType=Y&pubNum=6407&serNum=2001342507&originationContext=document&transitionType=DocumentItem&vr=3.0&rs=cblt1.0&contextData=(sc.UserEnteredCitation)
http://nextcanada.westlaw.com/Link/Document/FullText?findType=Y&pubNum=6407&serNum=2003058365&originationContext=document&transitionType=DocumentItem&vr=3.0&rs=cblt1.0&contextData=(sc.UserEnteredCitation)
http://nextcanada.westlaw.com/Link/Document/FullText?findType=Y&pubNum=6407&serNum=2006393345&originationContext=document&transitionType=DocumentItem&vr=3.0&rs=cblt1.0&contextData=(sc.UserEnteredCitation)
http://nextcanada.westlaw.com/Link/Document/FullText?findType=Y&pubNum=6407&serNum=1922019509&originationContext=document&transitionType=DocumentItem&vr=3.0&rs=cblt1.0&contextData=(sc.UserEnteredCitation)
http://nextcanada.westlaw.com/Link/Document/FullText?findType=Y&pubNum=6407&serNum=1922019509&originationContext=document&transitionType=DocumentItem&vr=3.0&rs=cblt1.0&contextData=(sc.UserEnteredCitation)
http://nextcanada.westlaw.com/Link/Document/FullText?findType=Y&serNum=1901011962&pubNum=0000359&originatingDoc=I69240afcf004627ae0440003bacbe8c1&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://nextcanada.westlaw.com/Link/Document/FullText?findType=Y&serNum=1901011962&pubNum=0000359&originatingDoc=I69240afcf004627ae0440003bacbe8c1&refType=RP&fi=co_pp_sp_359_543&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_359_543

ScoZinc Ltd., Re, 2009 NSSC 136, 2009 CarswellNS 229
2009 NSSC 136, 2009 CarswellNS 229, 177 A.C.W.S. (3d) 293, 277 N.S.R. (2d) 251...

company's business and financial affairs. The 4cf mandates that the monitor have access to and examine the company's
property including all records. The monitor must file a report with the court on the state of the company's business and
financial affairs and contain prescribed information. In addition, the monitor shall carry out such other functions in
relation to the company as the court may direct (s.11.7(3)(d)).

31 In these circumstances, it is not only logical, but eminently practical that the monitor, as an officer of the court,
be directed by court order to fulfil the analogous role to that of the trustee under the B/A. The Claims Procedure Order
of February 18, 2009 accomplishes this.

Power of the Monitor

32 The Monitor was required by the Order to publish a notice to claimants in the newspaper regarding the claims
procedure. It was also required to send a claims package to known potential claimants identified by the Monitor through
its review of the books and records of ScoZinc. The claims bar date was set as March 16, 2009, or such later date as
may be ordered by the court.

33 The duties of the Monitor, once a claim was received by it, were set out in paragraphs 9 and 10 of the Claims
Procedure Order. They provide as follows:

9. Upon receipt of a Proof of Claim:

a. The Monitor is hereby authorized and directed to use reasonable discretion as to the adequacy of
compliance as to the manner in which Proofs of Claim are completed and executed and may, where it
is satisfied that a Claim has been adequately proven, waive strict compliance with the requirements of
this Order as to the completion and the execution of a Proof of Claim. A Claim which is accepted by the
Monitor shall constitute a Proven Claim,;

b. the Monitor and ScoZinc may attempt to consensually resolve the classification and amount of any
Claim with the claimant prior to accepting, revising or disallowing such Claim; and

10. The Monitor shall review all Proofs of Claim filed on or before the Claims Bar Date. The Monitor shall
accept, revise or disallow such Proofs of Claim as contemplated herein. The Monitor shall send a Notice of
Revision or Disallowance and the form of Notice of Dispute to the Claimant as soon as the Claim has been
revised or disallowed but in any event no later than 11:59 p.m. (Halifax time) on March 27, 2009 or such later
date as the Court may order. Where the Monitor does not send a Notice of Revision or Disallowance by the
aforementioned date to a Claimant who has submitted a Proof of Claim, the Monitor shall be deemed to have
accepted such Claim.

34 Any person who wished to dispute a Notice of Revision or Disallowance was required to file a notice to the monitor
and to the Claims Officer no later than April 6, 2009. The Claims Officer was designated to be Richard Cregan, Q.C.,
serving in his personal capacity and not as Registrar in Bankruptcy. Subject to the direction of the court, the Claims
Officer was given the power to determine how evidence would be brought before him and any other procedural matters
that may arise with respect to the claim. A claimant or the Monitor may appeal the Claims Officer's decision to the court.

35  The Monitor suggests that the power given to it under paragraph 9(a) and 10 is sufficient to permit it to accept
the revised Proofs of Claim filed after the claim's bar date of March 16, 2009, but before its assessment date of March
27, 2009.

36  Reliance is also placed on the decision of the Alberta Court of Appeal in Blue Range Resource Corp., Re, 2000
ABCA 285 (Alta. C.A.). As noted by the Monitor, the decision in Blue Range did not directly deal with the issue on which
the Monitor here seeks directions. In Blue Range, the claims procedure established by the court set the claims bar date
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of June 15, 1999. Claims of creditors not proven in accordance with the procedures set out were deemed to be forever
barred. Some creditors filed their Notice of Claim after the claims bar date. The monitor disallowed their claims. There
were a second group of creditors who filed their Notice of Claim prior to the applicable claims bar date, but then sought
to amend their claims after the claims bar date had passed. The monitor also disallowed these claims as late. What is not
clear from the reported decisions is whether this second group of creditors requested amendments of their claims during
the time period granted to the Monitor to carry out its assessment.

37 The chambers judge allowed the late and amended claims to be filed. Enron Capital Corp. and the creditor's
committee sought leave to appeal that decision. Leave to appeal was granted on January 14, 2000 with respect to the
following question:

What criteria in the circumstances of these cases should the Court use to exercise its discretion in deciding whether
to allow late claimants to file claims which, if proven, may be recognized, notwithstanding a previous claims bar
order containing a claims bar date which would otherwise bar the claim of the late claimants, and applying the
criteria to each case, what is the result?

Blue Range Resource Corp., Re, 2000 ABCA 16 (Alta. C.A. [In Chambers])

38 Wittmann J.A. delivered the judgment of the court. He noted that all counsel conceded that the court had the
authority to allow the late filing of claims and that the appeal was really a matter of what criteria the court should use
in exercising that power. Accordingly, a Claims Procedure Order that contains a claims bar date should not purport to
forever bar a claim without a saving provision. Wittmann J.A. set out the test for determining when a late claim may
be included to be as follows:

[26] Therefore, the appropriate criteria to apply to the late claimants is as follows:
1. Was the delay caused by inadvertence and if so, did the claimant act in good faith?

2. What is the effect of permitting the claim in terms of the existence and impact of any relevant prejudice
caused by the delay?

3. If relevant prejudice is found can it be alleviated by attaching appropriate conditions to an order
permitting late filing?

4. If relevant prejudice is found which cannot be alleviated, are there any other considerations which may
nonetheless warrant an order permitting late filing?

[27] In the context of the criteria, "inadvertent" includes carelessness, negligence, accident, and is unintentional.
I will deal with the conduct of each of the respondents in turn below and then turn to a discussion of potential
prejudice suffered by the appellants.

2000 ABCA 285 (Alta. C.A.)

39  The appellants claimed that they would be prejudiced if the late claims were allowed because if they had known
the late claims would be allowed they would have voted differently. This assertion was rejected by the chambers judge.
With respect to what is meant by prejudiced, Wittmann J.A. wrote:

40 In a CCAA context, as in a BIA context, the fact that Enron and the other Creditors will receive less money
if late and late amended claims are allowed is not prejudice relevant to this criterion. Re-organization under the
CCAA involves compromise. Allowing all legitimate creditors to share in the available proceeds is an integral
part of the process. A reduction in that share can not be characterized as prejudice: Re Cohen (1956), 36 C.B.R.
21 (Alta. C.A.) at 30-31. Further, I am in agreement with the test for prejudice used by the British Columbia
Court of Appeal in 312630 British Columbia Ltd. It is: did the creditor(s) by reason of the late filings lose a
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realistic opportunity to do anything that they otherwise might have done? Enron and the other creditors were
fully informed about the potential for late claims being permitted, and were specifically aware of the existence
of the late claimants as creditors. I find, therefore, that Enron and the Creditors will not suffer any relevant
prejudice should the late claims be permitted.

40 In considering how the Monitor should carry out its duties and responsibilities under the Claims Procedure
Order it is important to note that the Monitor is an officer of the court and is obliged to ensure that the interests of the
stakeholders are considered including all creditors, the company and its shareholders ( See Laidlaw Inc., Re (2002), 34
C.B.R. (4th) 72 (Ont. S.C.J. [Commercial List]).

41 Inadifferent context Turnball J.A. in Siscoe & Savoie v. Royal Bank (1994),29 C.B.R. (3d) 1 (N.B. C.A.) commented
that the monitor is an agent of the court and as a result is responsible and accountable to the court, owing a fiduciary
duty to all of the parties (para. 28).

42 In my opinion, para. 9(a) is not of assistance in determining the authority of the Monitor to revise upward a claim
filed after the claim's bar date but before the assessment date. Paragraph 9(a) authorizes the Monitor to use reasonable
discretion as to the adequacy of compliance as to the manner to which Proofs of Claim are completed and executed. If
it satisfied that the claim has been adequately proven it may waive strict compliance with the requirements of the order
as to completion and the execution of a Proof of Claim.

43 Paragraph 10 of the Claims Procedure Order mandates the Monitor shall review all Proofs of Claim filed on
or before the claims bar date. It shall "accept, revise or disallow such Proofs of Claim as contemplated herein". While
normally a monitor's revision would be to reduce a Proof of Claim, there is in fact nothing in the Claims Procedure Order
that so restricts the Monitor's authority. It is obviously contemplated by para. 10 that the monitor is to carry out some
assessment of the claims that are submitted.

44  In my view, the Proofs of Claim that are filed act both as a form of pleading and an opportunity for the claimant to
provide supporting documents to evidence its claim. In the case before me, the creditors discovered that the claims they
had submitted were inaccurate and further evidence was tendered to the Monitor to demonstrate. The Monitor, after
reviewing the evidence, accepted the validity of the claims.

45  Courts in a general way are engaged in dispensing justice. They do so by setting up and applying procedural rules
to ensure that litigants are afforded a fair hearing. The resolution of disputes through the litigation process, including
the ultimate hearing, is fundamentally a truth-seeking process to determine the facts and to apply the law to those facts.
Can it be any different where the process is not in the court but under its supervision pursuant to a claims process under
the CCAA.?

46  To suggest that the monitor does not have the authority to receive evidence and submissions and to consider them
is to say that it does not have any real authority to carry out its court appointed role to assess the claims that have been
submitted. The notion that the monitor cannot look at documentary evidence on its own initiative or at the instance of a
claimant, and even consider submissions, is to deny it any real power to consider and make a preliminary determination
of the merits of a claim.

47  The Claims Procedure Order contains a number of provisions that anticipate the exchange of information between
the Monitor, the company and a creditor. Paragraph 9(b) authorizes the Monitor and ScoZinc to attempt to consensually
resolve the classification and the amount of any claim with a claimant prior to accepting, revising or disallowing such
claim. Paragraph 17 of the Claims Procedure Order directs that the Monitor shall at all times be authorized to enter into
negotiations with claimants and settle any claim on such terms as the Monitor may consider appropriate.

48 Inmy opinion, it does not matter that revised claims were submitted after the claims bar date. In essence, the Monitor
simply acted to revise the Proofs of Claim already submitted to conform with the evidence elicited by the Monitor, or
submitted to it. The Monitor had the necessary authority to revise the claims, either as to classification or amount.
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49  If a claimant seeks to revise or amend its claim after the assessment date set out in the Claims Procedure Order,
different considerations may come into play. The appropriate procedure will depend on the provisions of the Claims
Procedure Order. In addition, the court, as the ultimate arbiter of disputed claims under s. 12 of the CCAA4, should
always be viewed as having the jurisdiction to permit appropriate revision of claims.

Order accordingly.

End of Document Copyright © Thomson Reuters Canada Limited or its licensors (excluding individual court documents). All rights

reserved.
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S GOURT

Court File No. 06-CL-6241

ONTARIO
SUPERIOR COURT OF JUSTICE
(COMMERCIAL LIST)
THE HONOURABLE ) FRIDAY, THE 3" DAY
MR. JUSTICE FARLEY ) OF MARCH, 2006

IN THE MATTER OF THE COMPANIES" CREDITORS ARRANGEMENT ACT,
R.S.C. 1985, c. C-36, AS AMENDED

AND IN THE MATTER OF MUSCLETECH RESEARCH AND DEVELOPMENT INC.
AND THOSE ENTITIES LISTED ON SCHEDULE “A” HERETO

ORDER RE: CALL FOR (I) CLAIMS AGAINST THE APPLICANTS AND
(I) PRODUCT LIABILITY CLAIMS AGAINST THE SUBJECT PARTIES

THIS MOTION made by MuscleTech Research and Development Inc. and those
entities listed on Schedule “A” hereto (collectively, the “Applicants™) for an Order substantially

in the form attached at Tab 3 of the Motion Record herein was heard this day at 393 University
Avenue, Toronto, Ontario.

ON READING the Notice of Motion, the Affidavit of Barry Kadoch sworn
February 23, 2006 and the exhibits thereto (the “Affidavit”), and the Fourth Report of RSM
Richter Inc. (the “Monitor”) dated February 28, 2006, all filed, and on hearing submissions of
respective counsel for the Applicants, the Monitor, the Iovate Companies (as defined below),
Zurich Insurance Company, the Ad Hoc Committee of MuscleTech Tort Claimants (the “Ad

Hoc Committee”) and such other counsel, if any, as were present and wished to make

submissions.



SERVICE

1. THIS COURT ORDERS that the time for service and filing of the Notice of Motion and
Motion Record herein be and it is hereby abridged so that the motion may be heard today and
that further service on any interested party is hereby dispensed with.

MONITOR’S ROLE

2. THIS COURT ORDERS that the Monitor, in addition to its prescribed rights and
obligations under the CCAA and under the Initial Order, is hereby directed and empowered to

take such other actions and fulfill such other roles as are contemplated by this Order.

CALL FOR CLAIMS

3. THIS COURT ORDERS that, for the purposes of this Order, the following terms shall

have the following meanings ascribed thereto:

(@)  “Affiliates” means all Persons that, directly or indirectly, control or are controlled
by any one or more of the Applicants, or that are affiliated, associated or related
with any one or more of the Applicants for the purpose of the Business
Corporations Act, R.S.0. 1990, c.B.16, as amended to the date of this Order,

including, without limitation, the lovate Companies;

(b)  “Applicants’ Directors” means all individuals who were, on or at any time

before the Filing Date, directors or officers of any one or more of the Applicants;

()  “Business Day” means a day, other than a Saturday or Sunday, on which banks

are generally open for business in Toronto, Ontario;

(d)  “CCAA” means the Companies’ Creditors Arrangement Act, R.S.C. 1985, c. C-
36, as amended to the date of this Order;

(e) “Claim” means any right or claim, other than a Product Liability Claim, Related
Claim or an Excluded Claim, of any Person whatsoever, whether or not asserted

and however acquired, against any of the Applicants and/or the Applicants’
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Directors in connection with any indebtedness, liability or obligation of any kind
of any of the Applicants and/or the Applicants’ Directors, whether liquidated,
unliquidated, fixed, contingent, matured, unmatured, disputed, undisputed, legal,
equitable, secured, unsecured, present, future, known or unknown, and whether by
guarantee, surety, subrogation, cross-claim, counterclaim, set off or otherwise,
and whether or not such right is executory in nature, including the right of any
Person to advance a claim for contribution or indemnity or otherwise with respect
to any matter, action, cause or chose in action, whether existing at present or
commenced in the future, which indebtedness, liability or obligation is based in
whole or in part on facts existing or discoverable prior to the Filing Date or that
would have been claims provable in bankruptcy under the Bankruptcy and
Insolvency Act, R.S.C. 1985, c.B-3, had the affected Applicant and/or the
Applicant Director become bankrupt on the Filing Date, including, for greater
certainty, any interest, fees, penalties, costs and €xpenses accrued, incurred or

otherwise arising in connection with any such claim;

“Claims Bar Date” means 5:00 p.m. (Eastern Standard Time) on the forty-fifth
(45™) day (or the next Business Day if that day is not a Business Day) after the
date on which the U.S. District Court (or the U.S. Bankruptcy Court, if

applicable) enters its supplemental order in support of this Order;
“Court” means the Ontario Superior Court of Justice (Commercial List);
“Creditor” means any Person having a Claim or a Product Liability Claim;

“Directors” means all individuals who Were, on or at any time before the Filing

Date, directors or officers of any one or more of the Affiliates or the Third Parties;

“Excluded Claim” means: (a) any claim that falls within Section 18.3(2) of the
CCAA; and (b) claims secured by the Charges (as defined in the Initial Order) or

any similar charge provided for in the Initial Order;

“Filing Date” means January 18, 2006;
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“Initial Order” means the Initial Order of this Court dated January 18, 2006 in

the within proceedings, as same may be amended from time to time;

“Instruction Letter” means the instruction letter to Creditors, in substantially the

form attached hereto as Schedule “D”, regarding completion by Creditors of the

Proof of Claim (and the applicable Schedules thereto);

“Jovate Companies” means those entities listed on Schedule “B” hereto;

“Known Creditor” means:

(®

(i)

(iii)

@iv)

any Person that the books and records of any of the Applicants disclose
held a Claim as of the Filing Date, where monies in respect of such Claim

remain unpaid in full or in part as of the date hereof;

any Person who has commenced a legal proceeding in respect of a Claim
or given any of the Applicants written notice of an intention to commence
a legal proceeding in respect of a Claim; provided that where a solicitor or
attorney of record has been listed in connection with any such proceeding,
the “Known Creditor” for purposes of any notice required herein or to be
given hereunder shall be, in addition to that Person, their solicitor or

attorney of record;

any other Person who any of the Applicants know (that is, have actual and
not constructive knowledge) to hold a Claim as of the Filing Date and for
whom the Applicant has a mailing address or other suitable contact

information;

any Person that the books and records of any of the Subject Parties
disclose held a Product Liability Claim as of the Filing Date, where
monies in respect of such Product Liability Claim remain unpaid in full or

in part as of the date hereof;

2 S
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(v)  any Person who has commenced a legal proceeding in respect of a Product
Liability Claim or given any of the Subject Parties written notice of an
intention to commence a legal proceeding in respect of a Product Liability
Claim; provided that where a solicitor or attorney of record has been listed
in connection with any such proceeding, the “Known Creditor” for
purposes of any notice required herein or to be given hereunder shall be, in

addition to that Person, their solicitor or attorney of record; and

(vi)  any other Person who any of the Subject Parties know (that is, have actual
and not constructive knowledge) to hold a Product Liability Claim as of
the Filing Date and for whom the Subject Party has a mailing address or

other suitable contact information;

“Notice to Creditors” means the notice to Creditors for publication in

substantially the form attached hereto as Schedule “E”;

“Other Insolvency Proceedings” means any plenary or ancillary receivership,
reorganization, restructuring, debtor/creditor, bankruptcy or other insolvency
proceedings authorized by this Court or permitted by law in any jurisdiction in

Canada or the United States affecting the Subject Parties, or any of them;

“Person” means any individual, partnership, limited partnership, joint venture,
trust, corporation, unincorporated organization, government, agency, regulatory
body or instrumentality thereof, legal personal representative or litigation

guardian, or any other judicial entity howsoever designated or constituted;

“Plan” means a Plan of Compromise or Arrangement filed by the Applicants, or

any of them, in the within proceedings;

“Product Liability Claim” means any right or claim, including any action,
proceeding or class action in respect of any such right or claim, other than a Claim
or an Excluded Claim, of any Person which alleges, arises out of or is in any way
related to wrongful death or personal injury (whether physical, economic,

emotional or otherwise), whether or not asserted and however acquired, against
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any of the Subject Parties arising from, based on or in connection with the
development, advertising and marketing, and sale of health supplements, weight-
loss and sports nutrition or other products by the Applicants or any of them,
whether liquidated, unliquidated, fixed, contingent, matured, unmatured, disputed,
undisputed, legal, equitable, present, future, known or unknown, including the
right of any Person to advance a claim for contribution or indemnity or otherwise
as against the Applicants or any of them with respect to any matter, action, cause
or chose in action, whether existing at present or commenced in the future, where
such liability is based in whole or in part on facts existing or discoverable prior to
the Filing Date or that would have been claims provable in bankruptcy under the
Bankruptcy and Insolvency Act, R.S.C. 1985, c.B-3, had the affected Subject
Party become bankrupt on the Filing Date, including, for greater certainty, any
damages or punitive damages claimed, and any interest, fees, penalties, costs, and
expenses accrued, incurred or otherwise arising in connection with any such

claim;

“Proof of Claim” means the form of Proof of Claim (for Claims and Product
Liability Claims, including the applicable Schedules thereto) in substantially the

form attached hereto as Schedule “F”;

“Proof of Claim Document Package” means a document package that includes a
copy of the Instruction Letter, the Proof of Claim (including the applicable
Schedules thereto), this Order and such other materials as the Monitor may

consider appropriate or desirable;

“Related Claim” means any right or claim of a Subject Party against one or more
of the other Subject Parties, whether liquidated, unliquidated, fixed, contingent,
matured, unmatured, disputed, undisputed, legal, equitable, secured, unsecured,
present, future, known or unknown, and whether by guarantee, surety,
subrogation, cross-claim, counterclaim, set off or otherwise, and whether or not
such right is executory in nature, including the right of any Subject Party to

advance a claim for contribution or indemnity or otherwise with respect to any
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matter, action, cause or chose in action, whether existing at present or commenced
in the future, which indebtedness, liability or obligation is based on, arises out of
or is in any way related to, in whole or in part, and whether directly or indirectly,
on one or more Product Liability Claims, including, for greater certainty, any
interest, fees, penalties, costs and expenses accrued, incurred or otherwise arising

in connection with any such claim;

“Subject Parties” means, collectively, the Applicants, Applicants’ Directors,

Affiliates, Third Parties and Directors (each, a “Subject Party”);

“Supplemental Order Date” means the date on which the U.S, District Court (or
the U.S. Bankruptcy Court, if applicable) enters a supplemental order in support
of this Order;

“Third Parties” means, collectively, the entities listed on Schedule “C” hereto;

“U.S. Bankruptcy Court” means the United States Bankruptcy Court for the
Southern District of New York;

“U.S. Chapter 15 Adversary Proceedings” means the adversary proceedings
pending before the U.S. District Court, Case No. 06 Civ. 539(JSR), in connection
with the U.S. Chapter 15 Proceedings and these CCAA proceedings;

“U.S. Chapter 15 Proceedings” means the proceedings under Chapter 15 of the
United States Bankruptcy Code pending before the U.S. District Court, Case No.
06 Civ. 538(JSR), in connection with these CCAA proceedings;

“U.S. District Court” means the United States District Court for the Southern
District of New York; and

“U.S. MDL Proceedings” means the proceedings entitled “In re Ephedra
Products Liability Litigation” pending before the U.S. District Court, Case No. 04
MD 1598 (JSR).



NOTICE TO CREDITORS

4, THIS COURT ORDERS that the form and substance of each of the Notice to Creditors

and the Proof of Claim Document Package is hereby approved.

5. THIS COURT ORDERS that the publication of the Notice to Creditors and the mailing
of the Proof of Claim Document Packages as set out in paragraph 6 of this Order shall constitute
good and sufficient notice to Creditors of the Claims Bar Date and the related deadlines and
procedures set forth herein and that no other form of notice or service need be given or made on
any Person, and no other document or material need be served on any Person in respect of the

call for Claims and Product Liability Claims and the claims process detailed herein.
6. THIS COURT ORDERS that:

(a) within five (5) Business Days of the Supplemental Order Date, the Monitor shall
dispatch by ordinary mail, postage prepaid, on behalf of each of the Subject
Parties, a copy of the Proof of Claim Document Package to all Known Creditors;

(b) within five (5) Business Days of the Supplemental Order Date, the Monitor shall
file electronically a copy of the Notice to Creditors and the Proof of Claim
Document Package on the court dockets of the U.S. Chapter 15 Proceedings, the
U.S. Chapter 15 Adversary Proceedings and the U.S. MDL Proceedings;

(c) within five (5) Business Days of the Supplemental Order Date, the Monitor shall
cause to be published on one Business Day the Notice to Creditors in each of the

newspapers set out in Schedule “G” hereto;

(@ within five (5) Business Days of the Supplemental Order Date, the Monitor shall
post a copy of the Notice to Creditors and Proof of Claim Document Package on
the following website:

www.rsmrichter.com/current_insolvency_files.aspx; and

(e) the Monitor shall, provided such request is received prior to the Claims Bar Date,

dispatch by ordinary mail or such other manner as may be reasonably requested
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including telecopy or email, as soon as reasonably possible following receipt of a
request therefor, a copy of the Proof of Claim Document Package to any Person

claiming to be a Creditor and requesting in writing such material.

7. THIS COURT ORDERS that the Subject Parties shall inform the Monitor of all Known
Creditors and that the Monitor shall be entitled to rely on the accuracy and completeness of the
information provided by the Subject Parties regarding the Known Creditors. For greater
certainty, the Monitor shall have no liability in respect of the information provided to it
regarding the Known Creditors and shall not be required to conduct any independent inquiry

and/or investigation with respect to that information.

CREDITORS’ CLAIMS

8. THIS COURT ORDERS that Proofs of Claim for all Claims and Product Liability
Claims must be properly completed and shall be filed, together with the applicable Schedules
thereto and supporting documentation, with the Monitor, so as to actually be received by the
Monitor on or before the Claims Bar Date; with the sole exception of the “Fact Sheet” to be
submitted in connection with Product Liability Claims which shall be submitted so as to be
actually received by the date that is thirty days (30) days after the Claims Bar Date. For the
avoidance of doubt, a Proof of Claim (including the applicable Schedules thereto) must be filed
for every Claim and Product Liability Claim, regardless of whether or not a legal proceeding in

respect of a Claim or Product Liability Claim was commenced prior to the Filing Date.

9. THIS COURT ORDERS that, with respect to all Product Liability Claims, in addition
to filing a Proof of Claim (including the applicable Schedules thereto) in accordance with the
requirements of paragraph 8 herein, all Creditors asserting a Product Liability Claim who had not
commenced a legal proceeding prior to the Filing Date in respect of such Product Liability
Claim, must on or before the Claims Bar Date, file a complaint in the U.S. Chapter 15
Proceedings in respect of each and any such Product Liability Claim (a “Complaint”). The
Complaint must name as defendants the specific Subject Parties with respect to which relief is
sought and all other parties allegedly liable to the Creditor with respect to the Product Liability
Claim. No service of summons is required in connection with the Complaint; but the Complaint

must be timely filed in the U.S. Chapter 15 Proceedings and served by mail, hand, or overnight
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courier on all parties named as defendants in the Complaint. For greater certainty, the stay of

proceedings provided for in the Initial Order is hereby lifted, solely to permit the foregoing and

for no other purpose.

10.  THIS COURT ORDERS that any Creditor that does not file a Proof of Claim (including

the applicable Schedules thereto) and a Complaint (if required to do so hereunder) as provided

for herein:

(@

(®)

©
(d)

©

shall be and is hereby forever barred from making or enforcing any Claim as
against the Applicants and the Applicants’ Directors or any Product Liability
Claim as against any Subject Parties released under the Plan, as approved by the
requisite majorities of Creditors and this Court, and as approved by the U.S.
District Court (or the U.S. Bankruptcy Court, if applicable) pursuant to

supplemental order of that Court entered in aid of these proceedings;

shall be deemed to have fully and finally released such Claim as against the
Applicants and the Applicants’ Directors or Product Liability Claim as against
any Subject Parties released under the Plan, as approved by the requisite
majorities of Creditors and this Court, and as approved by the U.S. District Court
(or the U.S. Bankruptcy Court, if applicable) pursuant to supplemental order of
that Court entered in aid of these proceedings, and such Claim or Product

Liability Claim is forever barred and extinguished;
shall not be entitled to any further notice in the within proceedings;

shall not be entitled to participate as a Creditor in the within proceedings or any

Other Insolvency Proceedings; and

shall not be entitled to vote at any meetings of Creditors or to receive any

distribution in respect of a Plan;

provided that, with respect to, and as an exception to, the effect of the foregoing, any and all

issues and disputes regarding: (i) the sufficiency or adequacy of information provided in a “Fact

Sheet” submitted in connection with a Product Liability Claim; and/or (ii) the sufficiency or




-11-

adequacy of medical records or medical authorizations submitted in accordance with the
procedures established by this Order, shall not constitute a forfeiture of the right to assert a
Product Liability Claim.

11. THIS COURT ORDERS that the Monitor shall dispatch by ordinary mail an
acknowledgement of receipt (but not acceptance, disallowance or revision) in respect of each
Proof of Claim filed with the Monitor in accordance with the terms of this Order, which
acknowledgement of receipt shall be dispatched as soon as possible following receipt by the

Monitor of the Proof of Claim to which it corresponds.

12.  THIS COURT ORDERS that the Monitor shall not accept, disallow or revise any Claim
or Product Liability Claim or take any future steps or actions with respect to any Proof of Claim
(including, without limitation, accepting or disallowing any Proof of Claim) without a further
Order of this Court on prior notice to those parties listed in the service list in the within
proceedings as amended from time to time (which service list shall, for greater certainty, include
all Persons having filed a Proof of Claim or their solicitors or attorneys of record, as the case

may be).

13, THIS COURT ORDERS that Claims or Product Liability Claims denominated in any
currency other than Canadian dollars, shall, for the purposes of this Order, be converted to and
constitute obligations in Canadian dollars, such calculation to be effected by the Monitor using

the Bank of Canada noon spot rate on the Filing Date.

TRANSFER OF CLAIMS

14, THIS COURT ORDERS that if, after the Filing Date, the holder of a Claim or Product
Liability Claim on the Filing Date, or any subsequent holder of the whole of a Claim or Product
Liability Claim who has been or subsequently is acknowledged by the Monitor as the Creditor in
respect of such Claim or Product Liability Claim, transfers or assigns the whole of such Claim or
Product Liability Claim to another Person, neither the Subject Parties nor the Monitor shall be
obligated to give notice to or to otherwise deal with the transferee or assignee of any such Claim
or Product Liability Claim as the Creditor in respect thereof unless and until written notice of

transfer or assignment, together with satisfactory evidence of such transfer or assignment, shall
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have been received from the transferor or assignor and acknowledged by the Monitor and
thereafter such transferee or assignee shall for the purposes hereof constitute the “Creditor” in
respect of such Claim or Product Liability Claim, as the case may be. Any such transferee or
assignee of a Claim or Product Liability Claim, and such Claim or Product Liability Claim, shall
be bound by any notices given or steps taken in respect of such Claim or Product Liability Claim
in accordance with this Order prior to receipt and acknowledgement by the Monitor of
satisfactory evidence of such transfer or assignment. The Monitor shall thereafter be required
only to deal with the transferee and not the original holder of the Claim or Product Liability

Claim, as the case may be.

BINDING EFFECT OF CALL FOR CLAIMS

15. THIS COURT ORDERS that, subject to further order of this Court, nothing in this
Order shall be interpreted as consolidating any Claims or Product Liability Claims against any
one or more of the Subject Parties or against any of their respective assets, property and
undertaking; provided, that nothing herein shall preclude the Applicants or the Monitor from
hereafter seeking consolidation of Claims or Product Liability Claims against any one or more of

the Subject Parties or against any of their respective assets, property and undertaking.

16. THIS COURT ORDERS that if the Applicants’ Plan is not approved and the Applicants
enter into an Other Insolvency Proceeding, this call for claims process, and the Claims and
Product Liability Claims submitted pursuant to this call for claims process, may constitute and be
deemed to be the complete and final claims process for any such Other Insolvency Proceedings;
subject to approval of this Order and the claims process established herein and conducted
hereunder by further Order of this Court and supplemental Order of the U.S. District Court (or
the U.S. Bankruptcy Court, if applicable) entered in connection with those Other Insolvency

Proceedings.

SERVICE AND NOTICE

17.  THIS COURT ORDERS that the Monitor be at liberty to deliver this Order, the Notice
to Creditors, the Proof of Claim Document Package and any other letters, notices or other

documents to Creditors and other interested Persons by forwarding true copies thereof by prepaid
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ordinary mail, courier, personal delivery, telecopier or email or other electronic transmission: )]
to such Persons at the address as last shown on the records of the Subject Parties; and (i) if
applicable, to such Persons’ respective solicitors or attorneys of record at the respective business
addresses of such solicitors or attorneys (as more particularly set out in the service list in the
within proceedings, as same may be updated from time to time), and that any such service or
notice by courier, personal delivery or email or other electronic transmission shall be deemed to
be received on the next Business Day following the date of forwarding thereof or, if sent by

ordinary mail, on the third Business Day after mailing.

18.  THIS COURT ORDERS that, any notice or other communication (including, without
limitation, a Proof of Claim and the applicable Schedules thereto) to be given under this Order
by a Creditor to the Monitor shall be in writing in substantially the form, if any, provided for in
this Order and will be sufficiently given only if given by courier, by personal delivery, email or

facsimile transmission addressed to:

The Monitor

c/o RSM Richter Inc., Court-appointed Monitor of MuscleTech Research and
Development Inc. et al.

RSM Richter Inc.

200 King Street West

Suite 1100, P.O. Box 48

Toronto, Ontario M5H 3T4

Attention: Mitch Vininsky

Email: mvininsky@rsmrichter.com
Telephone:  416.932.8000
Fax: 416.932.6200

Any such notice or other communication by a Creditor shall be deemed received only upon

actual receipt thereof during normal business hours on a Business Day.
GENERAL

19. THIS COURT ORDERS that pursuant to clause 7(3)(c) of the Personal Information
Protection and Electronic Documents Act, S.C. 2000, c.5 and notwithstanding the provisions of
any similar provincial legislation or provincial or federal legislation dealing with health and

medical records and information, the Applicants and the Monitor are permitted in the course of
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the claims bar process contemplated by this Order and the formulation and negotiation of a Plan
to disclose personal information of identifiable individuals in their possession or control
to Persons (including, for greater certainty, the Ad Hoc Committee) and to their advisers
(individually, a "Third Party"), to the extent desirable or necessary, provided that the Persons to
whom such personal information is disclosed enter into confidentiality agreements with the
Applicants or the Monitor binding them to maintain and protect the privacy of such information
and to limit the use of such information to the extent necessary. Upon the completion of the use
of personal information for the limited purpose set out herein, the personal information shall be
returned to the Applicant or the Monitor, as the case may be, or destroyed. In the event that a
Third Party acquires personal information, such Third Party shall be entitled to continue to use
the personal information in a manner which is in all material respects identical to the prior use of

such personal information by the Applicants or the Monitor, as the case may be.

20. THIS COURT ORDERS that the solicitation by the Monitor of Proofs of Claim and the
filing by any Creditor of a Proof of Claim (including the applicable Schedules thereto) or a
Complaint (if required to do so) shall not grant or be deemed to grant any Person any standing or

rights under a Plan.

21.  THIS COURT ORDERS that the DIP Lender (as defined in the Initial Order) shall not
be affected by the terms of this Order and the DIP Lender shall not be required to file a Proof of
Claim in respect of any amounts outstanding under the DIP Term Sheet (as defined in the Initial

Order).

22. THIS COURT ORDERS that none of the Subject Parties shall be required to file a
Proof of Claim or a Complaint in respect of any Related Claims; provided, for greater certainty,
that nothing herein shall limit or preclude the Subject Parties from asserting and exercising all
rights in respect of Related Claims, whether in these proceedings or otherwise, including voting
any Related Claims in respect of a Plan and receiving a distribution in respect of any Related
Claims pursuant to a Plan, and the Claims Bar Date shall not apply in respect of Related Claims;
provided that, for greater certainty, the Subject Parties remain subject to the Initial Order,

including the stay of proceedings ordered therein.
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23.  THIS COURT ORDERS that nothing in this Order shall constitute or be deemed to
constitute an allocation or assignment of Claims or Product Liability Claims into particular
classes and the determination of classes of Creditors for voting and distribution purposes shall be

subject to further order of this Court or pursuant to the terms of a Plan.

24. THIS COURT ORDERS that the Applicants or the Monitor may from time to time
apply to this Court for advice and directions in the discharge of its powers and duties under this
Order.

25.  THIS COURT ORDERS that this Order shall have full force and effect in all provinces
and territories in Canada, outside Canada and against all Persons against whom it may be

enforceable.

26. THIS COURT REQUESTS the aid, recognition and assistance of other courts in
Canada in accordance with Section 17 of the CCAA, and requests that the Federal Court of
Canada and the courts and judicial, regulatory and administrative bodies of or constituted by the
provinces and territories of Canada, the Parliament of Canada, the United States, the states and
other subdivisions of the United States, including, without limitation, the U.S. District Court, and
other nations and states, to give effect to this Order and to assist the Applicants and the Monitor
in carrying out the terms of this Order. Each of the Applicants and the Monitor shall be at
liberty, and is hereby authorized and empowered, to make such further applications, motions or
proceedings to or before such other courts and judicial, regulatory and administrative bodies, and
take such other steps, in Canada or the United States of America, as may be necessary or

advisable to give effect to this Order.

ENTERED AT/ INSGRIT A TORONTO /ﬂ

ON / BOOK NO:
LE / DANS LE REGISTRE NO.: JOSEPH P VAN TASSEL
MAR 0 6 2006 REGISTRAR

-

PER/PAR:



SCHEDULE “A”
APPLICANTS
HC Formulations Ltd.
CELL Formulations Ltd.
NITRO Formulations Ltd.
MESO Formulations Ltd.
ACE Formulations Ltd.
MISC Formulations Ltd.
GENERAL Formulations Ltd.
ACE US Trademark Ltd.
MT Canadian Supplement Trademark Ltd.
MT Foreign Supplement Trademark Ltd.
HC Trademark Holdings Ltd.
HC US Trademark Ltd.
1619005 Ontario Limited (f/k/a New HC US Trademark Ltd.)
HC Canadian Trademark Ltd.

HC Foreign Trademark Ltd.



SCHEDULE “B”
IOVATE COMPANIES

Iovate Health Sciences Group Inc.
Tovate Copyright Ltd.

Tovate Health Sciences Inc.

Jovate Health Sciences Research Inc.
Iovate Health Sciences International Inc.
Jovate Health Sciences U.S.A. Inc.
Iovate Health Sciences Capital Inc.
Supplement Trademark Holdings Ltd.
MT US Trademark Ltd.

CELL US Trademark Ltd.

NITRO US Trademark Ltd.

MESO US Trademark Ltd.

MASS US Trademark Ltd.

ENER US Trademark Ltd.

DIET US Trademark Ltd.

MISC US Trademark Ltd.

PUMP US Trademark Ltd.

RIPPED US Trademark Ltd.

New CELL US Trademark Ltd.

New NITRO US Trademark Ltd.
Tovate HC 2005 Trademark Ltd.
New Ace US Trademark Ltd.
Canadian Supplement Trademark Ltd.
Foreign Supplement Trademark Ltd.
Iovate Trademark Ltd.

MASS Formulations Ltd.

PUMP Formulations Ltd.

RIPPED Formulations Ltd.
THERMO Formulations Ltd.

LEAN BALANCE Formulations Ltd.
MULTI Formulations Ltd.

HHC Formulations Ltd.

Iovate T. & P. Inc.

THERMO US Trademark Ltd.
NITROXY US Trademark Ltd.
LEAN BALANCE US Trademark Ltd.
CTC US Trademark Ltd.

GAKIC US Trademark Ltd.

SIX STAR US Trademark Ltd.
VIVABODY US Trademark Ltd.
MTOR US Trademark Ltd.

LEUKIC US Trademark Ltd.



ACCELIS US Trademark Ltd.
EVERSLIM US Trademark Ltd.

SMARTBURN US Trademark Ltd.

OSMODROL US Trademark Ltd.
HHC US Trademark Ltd.

Jovate HC 2005 Formulations Ltd.
New CELL Formulations Ltd.
New NITRO Formulations Ltd.
NITROXY Formulations Ltd.
GAKIC Formulations Ltd.

SIX STAR Formulations Ltd.
VIVABODY Formulations Ltd.
MTOR Formulations Ltd.
LEUKIC Formulations Ltd.
ACCELIS Formulations Ltd.
EVERSLIM Formulations Ltd.
SMARTBURN Formulations Ltd.
OSMODROL Formulations Ltd.

R



SCHEDULE “C”

THIRD PARTIES

Paul Gardiner Family Trust
Paul Gardiner

Terry Begley

HVL, Inc.

Douglas Laboratories Inc.
Peak Wellness, Inc.

Miami Research Associates Inc.
.Carlon Colker M.D.
Douglas Kalman

Stuart Lowther

Walgreen Co.

‘Wal-Mart Stores, Inc.

General Nutrition Corporation, General Nutrition Corporation, n/k/a GN Oldco Corporation,
General Nutrition Companies Inc., n/k/a GNCI Oldco, Inc., General Nutrition, Inc. n/k/a GNI
Oldco, Inc., GN Oldco Corporation, f/k/a General Nutrition Corporation, General Nutrition, Inc.,
GNC Franchising, LLC, General Nutrition Distribution, L.P., General Nutrition Distribution
Corporation, General Nutrition Sales Corporation, General Nutrition Centers, Inc., General
Nutrition Centers, Inc., n/k/a Oldco Corporation, General Nutrition Companies, Inc., General
Nutrition Center, Store 100122, General Nutrition Center, Store 101603, GNC Corporation,
General Nutrition Center International, Inc., Raaj Singh, individually and t/a GNC/General
Nutrition Center #0948, GNC Franchising, Inc., Mandeville GNC (a/k/a Mackie Shilstone’s
GNC), E&L Associates, Inc.

Vitamin World, Inc.
CVS Corporation
James R. Wilson
Jackie Kneifel

Rite Aid Corporation

Zurich Insurance Company, Zurich Canadian Holdings Limited, Zurich International (Bermuda)
Ltd., Zurich American Insurance Company
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Court File No. CV-16-11271-00CL

ONTARIO
SUPERIOR COURT OF JUSTICE
(COMMERCIAL LIST)

THE HONOURABLE WEDNESDAY, THE 13™

Cou«

_JUI§TI Sun~TON DAY OF APRIL, 2016
W. .

-i\

E MATTER OF THE COMPANIES' CREDITORSARRANGEMENTACT,
R.S.C. 1985, c. C 36, AS AMENDED

AND IN THE MATTER OF CERTAIN PROCEEDINGS TAKEN IN THE UNITED
STATES BANKRUPTCY COURT WITH RESPECT TO HORSEHEAD HOLDING
CORP., HORSEHEAD CORPORATION, HORSEHEAD METAL PRODUCTS, LLC,
THE INTERNATIONAL METALS RECLAMATION COMPANY, LLC AND
ZOCHEM INC. (collectively, the “Debtors™)

APPLICATION OF ZOCHEM INC.
UNDER SECTION 46 OF THE
COMPANIES’ CREDITORSARRANGEMENTACT

RECOGNITION ORDER
(FOREIGN MAIN PROCEEDING)

THIS MOTION, made by Zochem Inc. (“Zochem?”) in its capacity as the foreign
representative (the “Foreign Representative”) of the Debtors, pursuant to the Companies'
Creditors Arrangement Act, R.S.C. 1985, ¢. C-36, as amended (the “CCAA”) for an Order
substantially in the form enclosed in the Application Record, was heard this day at 330

University Avenue, Toronto, Ontario.

ON READING the Notice of Motion, the affidavit of James M. Hensler sworn April
8, 2016 and the Second Report of Richter Advisory Group Inc. in its capacity as information
officer (the “Information Officer”) dated April 11, 2016 (the “Second Report”) and on
hearing the submissions of counsel for the Foreign Representative, counsel to the Information
Officer, counsel to the Ad Hoc Group of Senior Secured Noteholders and post-petition

lenders (the “DIP Lenders”) and Cantor Fitzgerald Securities, as administrative agent,



| <&
counsel 4e™-Zoohem-4ndependeftt director,- U&rvey-Tcpncr, counsel for Bank of America,
National Association and no one else appearing although duly served as appears from the

affidavit of service of Daphne Porter sworn April 8, 2016, filed:

1. THIS COURT ORDERS that the time for service of the Notice of Motion and the
Motion Record is hereby abridged and validated so that this Motion is properly returnable

today and hereby dispenses with further service thereof.

2. THIS COURT ORDERS that the following orders (collectively, the “Foreign
Orders”) of United States Bankruptcy Court for the District of Delaware made in the Foreign
Proceeding are hereby recognized and given full force and effect in all provinces and

territories of Canada pursuant to Section 49 ofthe CCAA:

() Order (A) Setting a Bar Date for Filing Proofs of Claim, Including Claims
Arising Under Section 503(B)(9) of the Bankruptcy Code, (B) Setting a Bar
Date for the Filing of Proofs of Claim by Governmental Units, (C) Setting a
Bar Date for the Filing of Requests for Allowance of Administrative Expense
Claims, (D) Setting an Amended Schedules Bar Date, (E) Setting a Rejection
Damages Bar Date, (F) Approving the Form of and Manner for Filing Proofs
of Claim, (G) Approving Notice of the Bar Dates, and (H) Granting Related
Relief, attached as Schedule “A” to this Order; and

(b) Agreed Order on Motion of Traxys North America, LLC for Order Compelling
Debtors to Immediately Assume or Reject Executory Contracts, attached as
Schedule “B” to this Order;

provided, however, that in the event of any conflict between the terms of the Foreign Orders
and the Orders of this Court made in the within proceedings, the Orders of this Court shall
govern with respect to the Debtors’ current and future assets, undertakings and properties of

every nature and kind whatsoever, where situate in Canada, including all proceeds thereof.

3. THIS COURT ORDERS that the Second Report and the activities of the

Information Officer described therein be and are hereby approved.



4. THIS COURT HEREBY REQUESTS the aid and recognition of any court,
tribunal, regulatory or administrative body having jurisdiction in Canada or in the United
States, to give effect to this Order and to assist the Debtors, the Foreign Representative, the
Information Officer, and their respective agents in carrying out the terms of this Order. All
courts, tribunals, regulatory and administrative bodies are hereby respectfully requested to
make such orders and to provide such assistance to the Debtors, the Foreign Representative,
and the Information Officer, the latter as an officer of this Court, as may be necessary or
desirable to give effect to this Order, or to assist the Debtors, the Foreign Representative, and
the Information Officer and their respective agents in carrying out the terms ofthis Order.

5. THIS COURT ORDERS that each of the Debtors, the Foreign Representative and
the Information Officer be at liberty and is hereby authorized and empowered to apply to any
court, tribunal, regulatory or administrative body, wherever located, for the recognition of
this Order and for assistance in carrying out the terms of this Order.

6. THIS COURT ORDERS that this Order shall be effective as of 12:01 a.m. on the
date of this Order.

ENTERED AT/ INSCRIT A TORONTO

ON/BOOK NO:
LE/DANS LE REGISTRENO:
APR 13 2016

PER/PAR: jty*
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[attached]
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IN THE UNITED STATES BANKRUPTCY COURT
FOR THE DISTRICT OF DELAWARE

)
In re: ) Chapter 11
)
HORSEHEAD HOLDING CORP., etal.,! - ) Case No. 16-10287 (CSS)
)
Debtors. ) Jointly Administered

) Re: Docket No. 133

ORDER (A) SETTING A BAR DATE FOR FILING PROOFS OF
CLAIM, INCLUDING CLAIMS ARISING UNDER SECTION 503(B)(9)
OF THE BANKRUPTCY CODE, (B) SETTING A BAR DATE FOR THE
FILING OF PROOFS OF CLAIM BY GOVERNMENTAL UNITS, (C) SETTING
A BAR DATE FOR THE FILING OF REQUESTS FOR ALLOWANCE OF
ADMINISTRATIVE EXPENSE CLAIMS, (D) SETTING AN AMENDED SCHEDULES
BAR DATE, (E) SETTING A REJECTION DAMAGES BAR DATE, (F) APPROVING
THE FORM OF AND MANNER FOR FILING PROOFS OF CLAIM, (G) APPROVING
NOTICE OF THE BAR DATES, AND (H) GRANTING RELATED RELIEF

Upon the motion (the “Motion™) of the above-captioned debtors (collectively,

the “Debtors™) for entry of this Bar Date Order:2 (I) establishing the Claims Bar Date, including

with respect to claims arising under section 503(b)(9) of the Bankruptcy Code; (II) establishing

the Governmental Bar Date; (III) establishing the Administrative Claims Bar Date;

(IV) establishing the Amended Schedules Bar Date; (V) establishing the Rejection Damages Bar
Date; (V1) approving the form of and manner for filing Proofs of Claim; (VII) approving the Bar

Date Notice and the Publication Notice; and (VIII) granting related relief; all as more fully set

forth in the Motion; and this Court having jurisdiction over this matter pursuant to 28 U.S.C.

§§ 157 and 1334 and the Amended Standing Qrder of Reference from the United States District

| The Debtors in these chapter 11 cases, along with the last four digits of each Debtor’s federal tax identification

number, are; Horsehead Holding Corp. (7377); Horsehead Corporation (7346); Horsehead Metal Products,
LLC (6504); The International Metals Reclamation Company, LLC. (8892); and Zochem Inc. (4475).
The Debtors’ principal offices are located at 4955 Steubenville Pike, Suite 405, Pittsburgh, Pennsylvania 15205.

2 Cabitalized terms used but not otherwise defined herein have the meanings ascribed to them in the Motion,

KE 39982273
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Court for the District of Delaware, dated February 29, 2012; and this Court having found that
this is a core proceeding pursuant to 28 U.S.C. § 157(b)(2), and that this Court may enter a final
order consistent with Article III of the United States Constitution; and this Court having found
that venue of this proceeding and the Motion in this district is proper pursuant to 28 U.S.C..
§§ 1408 and 1409; and this Court having found that the relief requested in the Motion is in the
best interests of t_he Debtors’ estates, their creditots, and other parties in inferest; and this Court
having found that notice of and opportunity for a hearing on the Motion were appropriate and no
other notice need be provided; and this Court having reviewed the Motion and having heard the
statements in support of the relief requested therein at a hearing before this Court
(the “Hearing™); and this Court having determined that the legal and factual bases set forth in the
Motion and at the Hearing establish just cause for the relief granted herein; and upon all of the
proceedings had before this Court; and after due delibcration and sufficient cause appearing
therefor, it is HEREBY ORDERED THAT: ,

1, The Motion is GRANTED as set forth herein,

L The Bar Dates and Procedures for Filing Proofs of Claim ‘and Administrative
Claims : '

2. Each entity that asserts a claim against the Debtors that arose before the
Petition Date shall be required to file an original, written Proof of Claim, substantially in the -
form attached hereto as Exhibit 1 or Official Form 410.3 Exceptin‘ the cases of governmental

units and certain other eicepﬁons explicitly set forth herein, all Proofs of Claim must be filed

so _that they are actually received on or before Aprfl 25,2016, at 5:00 p.m., prevailing

3 Copies of Official Form 410 may be obtained: (a) from the Clams and Noticing Agent at no charge by accessing
the website for the Clams and Noticing Agent at hitp.//dm.cpiql1.com/Hors ; (b) writing to the Clams and
Noticing Agent at Horsehead Holding Corp., ¢/o Epiq Bankruptcy Solutions, LLC, P.O, Box 4421, Beaverton,
Oregon 97076-4421; (¢) calling the Clams and Noticing Agent at (800) 572-0455; or (d) for a fee via PACER at
http://www.deb.uscourts.gov. .

KE 39982273
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Eastern Time (the “Claims Bar Date”), at tthe addresses and in the form set forth herein.

The Claims Bar Date applies to all types of claims against the Debtors that arose or are deemed
" to have arisen before the Petition Date, including claims arising under section 503(b)(9) of the
Bankruptcy Code, except for claims specifically exempt from complying with the Claims Bar

| Date as set forth in this Bar Date Order.
3. | All governmental units holding claims (whether secured, unsecured priority, or
unsecured non-priorify) that arose (or are deemed to have arisen) prior to the Petition Date, ﬁmt
file Proofs of Claims, including claims for unpaid taxes, whether such claims arise from

prepetition tax years or periods or prepetition transactions to which the Debtors were a party,

so that such Proofs of Claim are actually received on or before August 1, 2016, at 5:00 p.m.,
Qrevailiﬁg Eastern Time (the “Governmental Bar Date”), at the addresses and in the form

set forth herein,

4. All parties asserting a request for payfnent of Administrative Claims arising
between the Petition Date and April 1, 2016 (the “Administrative Claims Deadlipe”), but
excluding glajms for fees and expenses of professionals retained in these proceedings and claims
asserting priority pursuant to section 503(b)(9) of the Bankruptcy Code, are required file a
request for payment of such Administrative Claim with the Court and, if desired, a notice of

hearing on such Admiinistrative Claim* so that the Administrative Claim is actually filed with

the Court on or before April 25, 2016 (the “Administrative Claims Bar Date”); provided
that the Administrative Claims Bar Date shall not apply to claims entitled to administrative
priority that arise on or after the Petition Date in the ofdinary course of the Debtors’ business; .

and provided, furthier, that to the extent that the Administrative Claims of a governmental unit do -

4 Administrative Claims filed without a notice of hcaﬁng shall not be scheduled for hearing,

3

KE 39982273
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not arise on or after the Petition Date in the ordinary course of the Debtors’ business, requests for

payments of Administrative Claims by governmental units for Administrative Claims arising v
between the Petition Date and April 1, 2016, shall be filed on or before August 1, 2016, at 5:00
p.m. prevailing Eastern Time.

5. If the Debtors file a previously unfiled Schedule or amend or supplerﬂqnt the
Schedules after having given notice of the Bar Dates, the Debtors shall give notice by first-class
mail of any filing, amendment or supplement to holders of claims affected thereby, and the
deadline for thosé holders to file Proofs of Claim, if necessary, be set as the later of (a) the‘
Claims ..Bar Date or the Governmental B;ar Date, as applicablc, or (b) 5:00 p.m, prevailing
Eé.stern Time on the date that is 21 days from the date the notice of the filing, amendment or
supplement is given (or another time period as may- be fixed by the Court)
(the “Amended Schedules Bar Date”). -

6. Unless cherwise ordered, all entities asserting claims arising from the rejection of
éxecutory'contracts and unexpired leases of the Debtors shall file a Proof of Claim on account of
such rejection by -the later of: (a) the Claims Bar Date or the Governmental Bar Date, as .
aﬁplicable; or (b) 5:00 p.m. prevailing Eastern Time on the date that is 21 days following entry
of an order approving the rejection of any such executory contract or unexpired lease
(the “Rejection Damages Bar Date”). |

7. All Proofs of Claim must be filed so as to be actually received by the Claims and
Noticing Agent on or beforé the applicable Bar Date. In addition, all Administrative Claims
must be filed with the Court so as to be actually received by the Court by the Administrative
Claims Bar Date. If Proofs of Claim and Administrative Claims are not received by the Claims

and Noticing Agent or the Court, as applicable, on or before the applicable Bar Date, except in

KE 39982273
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the case of certain 'exceptions explicitly set forth herein, the holders of the underlying claims
shall be barred from asserting such claims against the Debtofs and precluded from voting on any
chapter 11 plans filed in these chapter 11 cases and/or receiving distributions from the Debtors
on account of such claims in these chapter 11 cases,
IL . Parties Required to File Proofs of Claim and Administrative Claims

8. - The following categories of claimants shall be required to file a Proof of Claim or
Administrative Claim arising prior to the Administrative Claim Deadline by the applicable Bar

Date:

a -any entity whose claim against a Debtor is not listed in the applicable
Debtor’s Schedules or is listed as contingent, unliquidated, or disputed if
such entity desires to participate in any of these chapter 11 cases or share
in any distribution in any of these chapter 11 cases;

b.  any entity who believes that its claim is improperly classified in the
Schedules or is listed in an incorrect amount and who desires to have its
claim allowed in a different classification or amount other than that
identified in the Schedules;

c. any entity that believes that its prepetition claims as listed in the Schedules
is not an obligation of the specific Debtor against which the claim is listed
and that desires to have its claim allowed against a Debtor other than that
identified in the schedules; ' !

d, any entity who believes that its claim against a Debtor is or may be an
administrative expense that arises between the Petition Date and the
Administrative Claims Deadline (excluding claims for fees and expenses
of professionals retained in these proceedings and claims asserting priority
pursuant to section 503(b)(9) of the Bankruptcy Code); provided that the
Administrative Claims Bar Date shall not apply to claims entitled to
administrative priority that arise on or after the Petition Date in the
ordinary course of the Debtors’ business; and provided, further, that to the
extent that the Administrative Claims of a governmental unit do not arise

- on or after the Petition Date in the ordinary course of the Debtors’
‘business, requests for payments of Administrative -Claims by
governmental units for Administrative Claims arising between the Petition
Date and April 1, 2016, shall be filed on or before August 1, 2016, at 5:00
p.m. prevailing Eastern Time; and

KE 39982273
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e any entity who believes that its claim against a Debtor is or may be
entitled to priority under section 503(b)(9) of the Bankruptcy Code.

III.  Parties Exempted from the Bar Dates

9 ‘The f"ollowing categories of claimants shall not be required to file a Proof of
»‘Claim or Administrative Claim arising prior to the Administrative Claim Deadline by the
applicable Bar Date: |

a, any entity that already has filed a signed Proof of Claim against the
respective Debtor(s). with the clerk of the Court or with the Claims and
Noticing Agent in a form substantially similar to Official Form 410;

b. any entity whose claim is listed on the Schedules if: (i) the claim is not
scheduled as any of “disputed,” “contingent,” or “unliquidated;” (ii) such
entity agrees with the amount, nature, and priority of the claim as set forth
in the Schedules; and (iii) such entity does not dispute that its claim is an
obligation only of the specific Debtor against which the claim is listed in
the Schedules;

c any entity whose 'claim has previously been allowed by order of the Court;

d. any entity whose claim has been paid in full by the Debtors pursuant to the
Bankruptcy Code or in accordance with an order of the Court;

e. any Debtor having a claim (or any transferee for security of any such
Debtor that has a claim) against another Debtor;

f. any of the Debtors’ non-Debtor affiliates having a claim (or any transferee
for security of any such non-Debtor affiliate that has a claim) against any
Debtor;

g any entity whose claim is solely ageinst any of the Debtors’ non-Debtor
affiliates;

h. any holder of an equity interest in the Debtors need not file a proof of
interest with respect to the ownership of such equity interest at this time;
provided, however, that any holder of an equity interest who wishes to
assert a claim against the Debtors, including a claim relating to such
equity interest or the purchase or sale of such interest, must file a proof of
claim asserting such claim on or prior to the Claxms Bar Date pursuant to
procedures set forth herein;

i, a current employee of the Debtors, if an order of this Court authorized the
Debtors to honor such claim in the ordinary course of business for wages,
commissions, or benefits; provided, however, that a current employee

6
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must submit a Proof of Claim by the Claims Bar Date for all other claims
arising before the Petition Date, including claims for wrongful

termination, discrimination, harassment, hostile work environment, and/or
retaliation;

jr any current or former officer, director, or employee for claims based on
indemnification, contribution, or reimbursement;

k. the Prepetition Senior Secured Notes Indenture Trustee, the Prepetition
Senior Secured Notes Collateral Agent, any Prepetition Senior Secured
Noteholder, the Zochem Agents, the Zochem Lender, PNC, the Prepetition
Unsecured Notes Indenture Trustee, any Prepetition Unsecured
-Noteholder (each as defined in the DIP Orders) in each case (x) to the
extent provided by either or both of the DIP Orders, (y) to preserve any
claims for contingent or unliquidated amounts, or (z) to preserve the right
to claim postpetition interest, fees, costs or charges (to the extent any of
them ultimately is determined to be entitled thereto);’

L consistent with Paragraph 5 (d) of the Final DIP Order which provides
that the Prepetition Macquarie Facility Parties are not required to file a
proof of claim with regard to the Macquarie Credit Facility Obligations or
the Prepetition Macquarie Liens, none of the Prepetition Macquarie
Facility Parties shall be required to file a proof of claim with respect to the
claim for payment of the Macquarie Restructuring Fee, whether or not the
Debtors have stipulated to the fixing or allowance of the Macquarie
Restructuring Fee or the Macquarie Restructuring Fee has otherwise been
determined by the Court to be a part of the Macquarie Credit Facility
Obligations as of the Claims Bar Date and such claim shall be deemed to
have been filed prior to the Claim Bar Date; provided, however, in
accordance with paragraph 5(g) of the Final DIP Order, the rights of any
party to dispute the Macquarie Restructuring Fee, other than on account of
a proof of claim not having be¢n filed with respect to the Macquarie
Restructuring Fee, are fully preserved;é

m any individual holder of a claim for principal, interest, or applicable fees
or charges (a “Debt Claim™) on account of any note, bond, or debenture

5 The “DIP Orders” mean that certain Interim Order (A) Authorizing the Debtors to Obtain Postpetition Secured
Financing Pursuant to Section 364 of the Bankruptcy Code, (B) Authorizing the Debtors to Use Cash
Collateral, (C) Granting Adequate Protection to the Prepetition Secured Parties, (D) Scheduling a Final
Hearing, and (E) Granting Related Relief entered by the Court on February 4,-2016 [Dkt. No. 81] and that
certain Final Order (4) Authorizing the Debtors to Obtain Postpetition Secured Financing Pursuant.to Section
364 of the Bankruptcy Code, (B) Authorizing the Debtors to Use Cash Collateral, (C) Granting Adequate
Protection to the Prepetition Secured Parties, (D) Scheduling a Final Hearing, and (E) Granting Related Relief
entered by the Court on March 3, 2016 [Dkt,-No. 252] (the “DIP Pinal Order”).

6 Capitalized terms used but not otherwise defined in this subparagraph have the meanings ascribed to them in the
DIP Final Order.
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issued by the Debtors pursuant to an indenture (an “Indenture”) or a credit
agreement (a “Credit Agreement”) with respect to such claim;

n, any entity holding a claim for which a separate deadline is fixed by the
Court;

0. pursuant to Local Rule 3002-1(a) and section 503(b)(1)(D) of the
: Bankruptcy Code, governmental entities -holding claims covered by
section 503(b)(1)(B) or (C) of the Bankruptcy Code; and

p. claims for fees and. expenses of professionals retained in these
proceedings.

IV.  Substantive Requirements of Proofs of Claim
10.  The following requirements shall apply. with respect to filing and preparing each

Proof of Claim;

a. Contents. Each Proof of Claim must: (1) be written in English;
(if) include a claim amount denominated in United States dollars;
(iii) conform substantially with the Proof of Claim Form provided by the
Debtors or Official Form 410; and (iv) be signed by the claimant or by an
authorized agent or legal representative of the claimant,

b. Section 503(b)(9) Claim. Any Proof of Claim asserting a claim entitled to
priority under section 503(b)(9) must also: (i) include the value of the
goods delivered to and received by the Debtors in the 20 days prior to the
Petition Date; (ii) attach any documentation identifying the particular
invoices for which the 503(b)(9) claim is being assetted; and (iii) attach
documentation of any reclamation demand made to the Debtors under
section 546(c) of the Bankruptcy Code (if applicable).

C. Original Signatures Required. Only original Proofs of Claim may be
~ deemed acceptable for purposes of claims administration. Copies of
Proofs of Claim or Proofs of Claim sent by facsimile or electronic mail

will not be accepted.

d. Identification of the Debtor Entity. Each Proof of Claim must clearly

identify the Debtor against which a claim is asserted, including the

individual Debtor’s case number. A Proof of Claim filed under the joint

administration case number (No. 16-10287) or otherwise without

identifying a specific Debtor, will be deemed as filed only agamst
- Horsehead Holding Corp.

e. Claim Against Multiple Debtor Entities. Each Proof of Claim must state a

claim against only one Debtor and clearly indicate the Debtor against
which the claim is asserted. To the extent more than one Debtor is listed

8
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on the Proof of Claim, such claim may be treated as if filed only against
the first-listed Debtor.

Supporting Documentation. Each Proof of Claim must include supporting
documentation in accordance with Bankruptcy Rules 3001(c) and 3001(d).
If, however, such documentation is voluminous, upon prior written
consent of Debtors’ counsel, such Proof of Claim may include a summary
of such documentation or an expldnation as to why such documentation is
not available; provided, however, that any creditor that received such
written consent shall be required to transmit such writings to Debtors’
counsel upon request no later than ten days from the date of such request.’

Timely Service. Each Proof of Claim must be filed, including supporting
documentation, by U.S. Mail or other hand delivery system, so as to be
actually received by the Claims and Noticing Agent on or before the
applicable Bar Date (or, where applicable, on or before any other bar date
as set forth herein or by order of the Court) at the following address: '

If by first-class mail, send to:

Horsehead Holding Corp., Claims Processing Center
¢/o Epiq Bankruptcy Solutions, LLC

P.O. Box 4421

Beaverton, Oregon 97076-4421

If by hand délivery or overnight mail, send to:

Horsehead Holding Corp., Claims Processing Center
¢/o Epiq Bankruptcy Solutions, LLC

10300 SW Allen Blvd.

Beaverton, Oregon 97005

"PROOFS OF CLAIM  SUBMITTED BY FACSIMILE OR

ELECTRONIC MAIL WILL NOT BE ACCEPTED,

Receipt of Service. Claimants wishing to receive acknowledgment that
their Proofs of Claim were received by the Claims and Noticing Agent
must submit (i) a copy of the Proof of Claim Form (in addition to the
original Proof of Claim Form sent to the Claims and Noticing Agent) and
(ii) a self-addressed, stamped envelope. v

7 Similarly, to the extent that any supporting documentation may be required to be submitted with any
Administrative Claim, upon prior written consent of Debtors’ counsel, such Administrative Claim may include
a summary of such documentation or an explanation as to why such documentation is not available; provided,
however, that any creditor that received such written consent shall be required to transmit such writings to
Debtors’ counsel upon request no later than ten (10) days from the date of such request,

- KE 39982273
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V. Identification of Knoyn Creditors

11, . The Debtors shall mail notice of the Bar Dates only to their known creditors, and
such mailing shall be made to the last known mailing address for each such creditor.
VI. Procedures for Providing Notice of the Bar Date

A.  Mailing of Bar Date Notices '

12, No later than three business days after the Court enters this Bar Date Order, the

Debtors shall cause a written notice of the Bar Dates, substantially in the form attached hereto as

Exhibit 2 (the “Bar Date Notice”) and a Proof of Claim Form (together, the “Bar Date Package”)

to be mailed via first class mail to the following entities:

a. the Office of the United States Trustee for the District of Delaware;
b, the Office of the United States Attorney for the District of Delawatre;
¢ any official committee appointed in these chapter 11 cases;

d. the entities listed on the Consolidated List of Creditors Holding the
50 Largest Unsecured Claims; . '

e. counsel to PNC.Bank, N.A,;
f. counsel to Macquarie Bank Limited; ) |

the indenture trustee under the Debtors’ 10.50% senior secured notes; |

h, the indenture trustee under the Debtors® 9,00% senior secured notes;
i, the indenture trustee under the Debtors’ 3.80% convertible senior secured
notes; : ’

j. Banco Bilbao Vizcaya Argentina, S.A.;

k. all creditors and other known holders of claims against the Debtors as of
the date of entry of the Bar Date Order, including all entities listed in the
Schedules as holding claims against the Debtors;

L all entities that have requested notice of the proceedings in these
chapter 11 cases pursuant to Bankruptcy Rule 2002 as of the date the Bar
Date Order is entered;

10
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X,

y.

all entities that have filed proofs of claim in these chapter 11 cases as of
the date of the Bar Date Order;

all known non-Debtor equity and interest holders of the Debtors as of the
date the Bar Date Order is entered;

all entities who are party to executory contracts and unexpired leases with
the Debtors; .

all cntitie_s who ére party to litigation with the Debtors;

all current and former employees (to the extent that contact information
for former employees is available in the Debtors’ records);

“all regulatory authorities that regulate the Debtors’ businesses, including -

consumer protection, environmental, and permitting authorities;

 all taxing authorities for the jurisdictions in which the Debtors mamtam or

conduct business;

the state attorneys general for states in which the Debtors conduct
business;

the Financial Services Commission of Ontario (FSCO);
Unifor Local 591G;

the United States Internal Revenue Service;

the United States Environmental Protection Agency; and

the United States Securities and Exchange Commission.

The Debtors shall provide all known creditors listed in the Debtors’ Schedules

.with a “personalized” Proof of Claim Form, which will identify how the Debtors have scheduled

the creditors’ claim in the Schedules, including, without limitation: (a) the identity of the Debtor

against which the creditor’s claim is scheduled; (b) the amount of the scheduled claim, if any;

(c) whether the claim is listed as contingent, unliquidated, or disputed; and (d) whether the claim

is listed as secured, unsecured priority, or unsecured non-priority. Each creditor shall have an

opportunity to inspect the Proof of Claim Form provided by the Debtors and correct any

information that is missing, incorrect, or incomplete. Additionally, any creditor may choose to

KE 39982273
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I~

submit a Proof of Claim on a different form as long as it is substantially similar to Official Form
410.

14,  After the iﬁitial maiiing of the Bar Date Packages, the Debtors may, in their
discretion, make supplemental mailings of notices or packages, including in the event that:
(a) notices are returned by the post office with forwarding addresses; (b) certain parties acting on
behalf of parties in interest decline to pass along notices to these parties and instead return their
names and addresses to the Debtors for direct mailing, and (c) additional potential claimants
become knbwn as the result of the Bar Date mailing process. In this regard, the Debtors may
make supplemental mailings of the Bar Date Package in these and similar circumstances at any
time up to 21 days in advance of the Bar Date, with any such mailings being deemed iimely and
the appropriate Bar Date being applicable to the recipient creditors,

B. Publication of Bar Date Notice

15.  The Debtors shall cause notice of the Bar Dates to be given by publication to
creditors to Wﬁom notice by mail is impracticable, including cfeditors who are unknown or not
reasonably ascertainable by the Debtors and creditors whose ‘identities are known but whose
addresées are unknown by the Debtors. Specifically, the Debtors shall cause the Publication
Notice, in substantially the form annexed hereto as Exhibit 3, to be published on one occasion in |
USA Today (National Edition) and The Globe and Mail on or before March 31, 2016, thus
satisfying the requirements of Bankruptcy Rule 2002(a)(7) that such notice be published at least
21 days before the Claims Bar Date, |
VIL. Consequ.ence_s of Failure to File a Proof of Claim |

16.  Subject to section 506(d)(2) 6f the Bankruptcy Code, any entity who is required,
but fails, to file a Proof of Claim or an Administrative Claim arising prior to the Adnxinistl'atiVe

Claim Deadline in accordance with the Bar Date Order on or before the applicable Bar Date inay

12
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be forevér barred, estopped, and enjoined from asserting such claim against the Debtors (or filing
-a Proof of Claim or Administratiye Claim with respect thereto) and the Debtors and their _ :

property may be forever discharged from ’any and all indebtedness or liability with respect to or

arising from such claim. Without limiting the foregoing sentence, any creditor asserting a claim -

entitled to priority pursuant to section 503(b)(9) of the Bankruptcy Code that fails to file a proof

of claim in accordance with this Bar Dafe Order may not be entitled to any priority treatment on

account of such claim pursuant to section 503(b)(9) of the Bankruptcy Code, regardless of

whether suc_ﬁh claim is identified on Schedule F of the Schedules as not contingent, not disputed,

and not uﬁliquidated.

- VIII. Miscellaneous

17.  The Debtors are authorized to take all actions necessary or appropriate to .
effectuate the relief granted pursuant to Vthis Bar Date Order iﬁ accordance with the Motion.

18.  The terms and conditions of this Bar Date Order shall be immediately effective
and enforceable upon entry of the Bar Date Order.

19.  This Court retains jilrisdiction with respect to all matters arising from or related to l

the implementation, interpretation, and enforcement of this Bar Date Order.

Dated: [arsh 22,2016 (7 W

Wilmington, Delaware “The/Honorable Christopher S, Sontchi
United States Bankruptcy Judge

13
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United States Bankruptcy Court for the District of Delaware For Court Use Only
Horsehead Holding Corp, Claims Processing Center
¢/o Epiqg Bankruptcy Solutions, LLC

P.O. Box 4421

Beaverton, OR 97076-4421

Name of Debtor: o ’ ' '
Case Number: '

For Court Use Only

Proof of Claim (Official Form 410)

Read the Instructions before filling out this form. This form Is for making a claim for payment in a bankruptcy case, With the exception of 503(b)(9),
do not use this form to make a request for payment of an administrative expense. Make such a request according to 11 U.S.C, § 503.

Fllers must leave out or redact information that Is entitied to privacy on this form or on any attached documents. Attach redacted coples of any
documents that support the claim, such as promissory notes, purchase orders, Invoices, itemized statements of running accounts, contracts, judgments,
‘mortgages, and security agreements, Do not send ariginal documents; they may be destroyed after scanning. If the documents are not available,
‘explain in an attachment.

A person who files a fraudulent claim could be fined up to $500,000, imprisoned for up to 5 years, or both. 18 U.S.C, §§ 152, 157, and 3571.

Filt In all the information about the claim as of the date the case was filed. That date Is on the notice of bankruptey (Form 309) that you received.

identify the Clalm

1. Who ls the current creditor?
Name of the current creditor {the person or entity to be pald for this claim):

Other names the creditor used with the debtor:

2, Has thisclaim been acquired fromsomeone else? [J No [J Yes. Fromwhom?

3. Where should notices and payments to the creditor be sent? Federal Rule of Bankruptcy Procedure (FRBP) 2002(g) | 4+ Does this claim amend one already filed?
Whare should notices to the creditor be sent? Where should payments to the creditors be sent? O No
(if different)
0 Yes. Claim number on court
clalms register (if known)
Name Name
Filed on :
- MM /DD /YYYY
Number  Street Number  Street
5, Do you know If anyone else has filed a
City State Zip Code City T state Zip Code proof of claim for this daim?
o O No
Country (If international): Country (if International):
D) Yes. Who made the earller flling?
Contact phone: __ _ Contact phone: \
Contact email: Contact emall: :

Give tnformation About the Claim as of the Date the Case Was Flied

8. What Is the basis of the claim?

6. Doyou have any numberyouuseto | 7* How much is the claim?

Examples; Good sold, money loaned, lease, services performed, personal
njury or wrongful death, or credit card. Attach redacted coples of any
Wentify the debtor? $ | ing gful desth, dit card. Attach redacted coplas of
O Ne - Does this amount include Interest or other documents supporting the ¢laim required by Bankruptcy Rule 3001(c).
O Yes charges? Umit disclosing information that Is entltled to privacy, such as health care
; Information
Last 4 dights of the debtor’s account or any | LI No

number you use to identify the debtor: I Yes. Attach statement itemizing Interest, fees,

expenses, or other charges required by
— e —— — Bankruptcy Rule 3001{c}{2)(A).
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9. 1581l of part of the claim secured?

O No

O Yes. The claim s secured by a lien on property,

10, s this clalm based on a lease? 11, Is this claim sublect to a right of setoff?
O No : >D No

] Yes, Amount necessary to cure O Yes, Identify the property:

Nature of property: any default as of the date of petition,
(7 Real estate. _lf the claim s secured by the debtor’s principal $ l ‘ : .
residence, file a Mortgage Proof of Claim Attachment (official Form 12, s all or part of the claim entitled to priority A clalm may be partly priority and party
410-A) with this Proof of Claim. under 11 U.5.C. § 507(a)? nonpriority. For example, in some
categorles, the law limits the amount

jl:l Motor vehicle 0 Ne ' entitled to priority,

' . [ Yes. Check all that apply:
O Other. Deseribe: " Amount entitied to priority

‘Basls for perfection:

[} Domestic support obligations (including alimony and $

child support) under 11 U.5.C. § 507{a}{1)(A) or {a){1)(B).

Attach redacted coples of documents, if any, that show evidence of | [J Upto $2,775% of deposits toward purchase, leass, or $

perfection of security interest (for example, a mortgage, lien,
certificate of title, financing statement, or other document that
shows the flen has been filed or recorded.} -

Value of property:

Amount of the claim that is secured:  $

Amount of the claim that Is unsecured: $, .
(The sum of the secured and unsacured amounts should match the

amount in line 7.}

AMOUNE necessary to cure any
default as of the date of the petition §$

Annual Interest Rate (when case was filed)

rental of property or services for personal, family, or
household use. 11 U.S.C. § 507(a)(7).

] Wages, salarles, or commissions {up to $12,475%)

$ : earned within 180 days before the bankruptcy petition Is e

filed or the debtor's business ends, whichever is earller,

11U.5.C. §507(a)(4). $

] Taxes or penalties owed to governmental units, 11

U.5.C. § 507(a)(8). _ ‘

O Contributions to an employee benefit plan. 11U.5.C. §

507(a){s). s

[ Other. Specify subsection of 11U.5,C, § 507 (a){__}

‘that applies.

01 fixed U Varlable after the date of adjustment,

% * Amounts are subject to adjustment on 04/01/16 and every 3 years after that for cases begun on or

13, Does this claim qualify as an Administrative Expense under 11 U.S.C. § 503(b}){9)?

0 No

I:i Yes, Amount that qualifies as an Administrativa Expanse under 11 U.5.C. § 503(b){9): §

- Sign Below

The person completing
this proof of clalm must
sign and date it, FRBP
9011(b).

If you file this claim

'| electronically, FRBP
5005(a){2) authorlzes .
courts to establish local
rules specifying what a
signature ls,

A person who files a
fraudulent claim could
be fined up to $500,000,
Imprisoned forup to 5
years, or both. 18 U.S.C.
§§ 152, 157, and 3571,

» Check the appropriate box:
1 O 1am the creditor,

1 1 am the creditor’s attorney or authorized agent.
T3 1am the trustee, or the debtor, or their authorized agent. Bankruptcy Rule 3004,
) 1am a guarantor, surety, endorser, or other co-debtor. Bankruptcy Rule 3005,

1 understand that an authorized signature on this Proof of Clalm serves as an acknowledgment that when calculating the amount of the claim,
the creditor gave the debtor credit for any payments received toward the debt.

| have examined the Information In this Proof of Clalm and have a reasonable bellef that the Information Is true and correct.

1 declare under penalty of perjury that the foregoing is true and correct,

Executed on date
MM/ DD / YYYY Signature
Print the name of tha person who Is completing and signing this claim:
Name .
. First name Middle name Last name
Title
Company
" identify the corporate servicer as the company if the authorized agent is a servicer,

Address

Number Street

City . State Zip Code
Contact Phone i Emall

Page20of 2
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EXHIBIT 2
Bar Date Notice
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IN THE UNITED STATES BANKRUPTCY COURT
FOR THE DISTRICT OF DELAWARE

In re: Chapter 11

HORSEHEAD HOLDING CORP,, et al. '

Case No. 16-10287 (CSS)

Debtors.

Nt Nl N et Nl Nt et

Jointly Administered

, NOTICE OF DEADLINES FOR THE FILING OF (I) PROOFS OF CLAIM,
INCLUDING CLAIMS ARISING UNDER SECTION 503(B)(9) OF THE BANKRUPTCY
CODE, (II) ADMINISTRATIVE CLAIMS, AND (IIT) REJECTION DAMAGES CLAIMS

_TO: ALL PERSONS AND ENTITIES WHO MAY HAVE CLAIMS AGAINST ANY OF
THE FOLLOWING DEBTOR ENTITIES:

Horsehead Holding Corp 16-10287 (CSS)

Horsehead Corporation 16-10288 (CSS)

Horsehead Metal Products, LLC 16-10289 (CSS)

The International Metals Reclamation Company, LLC 16-10290 (CSS)

Zochem Inc, - 16-10291 (CSS)
PLEASE TAKE NOTICE THAT:

On February 2, 2016 (the “Petition Date”), Horsehead Holdmg Corp and four of its :
affiliates, as debtors (collectively, the “Debtors™), filed voluntary petitions for relief under ‘
chapter 11 of the United States Code (the “Bankruptcy Code™) in the United States Bankruptcy
Court for the District of Delaware (the “Court”).

On R the Court entered an order [Dkt No. __] the (“Bar _Date Order”)?
establishing certain dates by which parties holding prepetition claims against the Debtors must
file (a) proofs of claim (“Proofs of Claim”), including claims by governmental units, claims
arising under section 503(b)(9) of the Bankruptcy Code, and Rejection Damages Claims, and (b)
requests for payment of Administrative Claims.

! The Debtors in these chapter 11 cases, along with the last four digits of each Debtor’s federal tax identification
number, -are; Horsehead Holding Corp. (7377); Horsehead Corporation (7346); Horsehead Metal Products,
LLC (6504); The International Metals Reclamation Company, LLC (8392); and Zochem Inc, (4475).
The Debtors' principal offices are located at 4955 Steubenville Pike, Suite 405, Pittsburgh, Pennsylvania 15205,

2 - Capitalized terms used but not otherwise defined herein have the meanings ascribed to them in thc Bar Date
Order.
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’

For your convenience, enclosed with this notice (this “Notice”) is a Proof of Claim form,
which identifies on its face the amount, nature, and classification of your claim(s), if any, listed
in the Debtors’ schedules of assets and liabilities filed in these cases (the “Schedules”). If the
Debtors believe that you hold claims against more than one Debtor, you will receive multiple
Proof of Claim forms, each of which will reflect the nature and amount of your claim as listed in
the Schedules,

As used in this Notice, the term “entity” has the meaning given to it in section 101(15) of
the Bankruptcy Code, and includes all persons, estates, trusts, governmental units, and the Office -
of the United States Trustee for the District of Delaware, In addition, the terms “persons” and
- “governmental units” are defined in sections 101(41) and 101(27) of the Bankruptcy Code,
respectively.

As used in this Notice, the term “claim” means, as to or against the Debtors and in
accordance with section 101(5) of the Bankruptcy Code: (a) any right to payment, whether or
not such right is reduced to judgment, liquidated, unliquidated, fixed, contingent, matured,
unmatured, disputed, undisputed, legal, equitable, secured, or unsecured; or (b) any right to an
equitable remedy for breach of performance if such breach gives rise to a right to payment,
whether or not such right to an equitable remedy is reduced ‘to Judgment fixed, contingent,
- matured, unmatured, dlsputed undisputed, secured, or unsecured.

L THE BAR DATES

The Bar Date Order establishes the féllowing bar dates for filing Proofs of Claim and
Administrative Claims in these chapter 11 cases (the “Bar Dates”).

a. The Claims Bar Date. Pursuant to the Bar Date Order, except as described

below, all entities holding claims against the Debtors that arose or are
deemed to have arisen prior to the commencement of these cases on the :
Petition Date, including claims arising under section 503(b)(9) of the g
Bankruptcy Code, are required to_file Proofs of Claim so that such :

- Proofs of Claim are actually received by the Claims and Noticing

Agent by the Claims Bar Date (i.e., on or before April 25, 2016, at

5:00 p.m., prevailing Eastern Time). The Claims Bar Date applies to-all
types of claims against the Debtors that arose prior to the Petition Date,

including, without limitation, secured claims, unsecured priority claims,
unsecured non-priority claims, and claims arising under section 503(b)(9)
of the Bankruptcy Code.

b. The Governmental Bar Date, Pursuant to the Bar Date Order, all

. governmental units holding claims against the Debtors that arose or are
deemed to have arisen prior to the commencement of these cases on the
Petition Date are required to file proofs of claim so that such Proofs of
Claim are actually received by the Claims and Noticing Agent by the
Governmental Bar Date (ie.. by August 1, 2016, at 5:00 p.n.,
prevailing Eastern Time). The Governmental Bar Date applies to all
governmental units holding claims against the Debtors (whether secured,

2
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unsecured priority, or unsecured non-priority) that arose prior to the
Petition Date, including, without limitation, governmental units with
claims against the Debtors for unpaid taxes, whether such claims arise
from prepetition tax years or periods or prepetition transactlons to which :
the Debtors were a party. ;

c. The Administrative Claims Bar Date. Pursuant to the Bar Date Order, all :
claimants holding Administrative Claims against the Debtors’ estates i
arising between the Petition Date and April 1, 2016 (the “Administrative R
Claims _Deadline”), excludmg claims for fees and expenses of

. professionals retained in these proceedings and claims asserting priority
pursuant to section 503(b)(9) of the Bankruptcy Code and claims held by
governmental entities covered by section 503(b)(1)(B) or (C) of the
Bankruptcy Code, are required to file a request for payment of such
Administrative Claim with_the Court_ and, if desired, a notice of
hearing on such Administrative Claim by the Administrative Claims

Bar Date (i.e., on_or before Agril 25, 2016 at 5:00 p.m. prevailing
Eastern_Time); provided that the Administrative Claims Bar Date shall

not apply to claims entitled to administrative priority that arise on or after
the Petition Date in the ordinary course of the Debtors’ business; and

provided, further, that to the extent that the Administrative Claims of a
governmental unit do not arise on or after the Petition Date in the ordinary
course of the Debtors’ business, requests for payments of Administrative
Claims by governmental units for Administrative Claims arising between
“the Petition Date and April 1, 2016, shall be filed on or before August I,
2016, at 5:00 p.m, prevailing Eastern Time. ‘
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. d. The Amended Schedules Bar Date, Pursuant to the Bar Date Order, all
parties asserting claims against the Debtors’ estates that are affected by a
previously unfiled Schedule or amendment or supplement to the Schedules

are required to file Proofs of Claim so that such Proofs of Claim are
actually received by the Claims and Noticing Agent by the Amended
Schedules Bar Date (i.e., by the later of (a) the Claims Bar Date or the
Governmental Bar Date, as applicable, or (b) 5:00 p.m., prevailing
Eastern Time, on the date that is 21 days from the date on which the
Debtors provide notice of such filing, amendment or supplement),

e. The Rejection Damages Bar Date. Pursuant to the Bar Date Order, all
parties asserting claims against the Debtors’ estates arising from the
Debtors’ rejection of an executory contract or unexpired lease are
required to file Proofs of Claim with respect to such refection so that
such Proofs of Claim are actually received by the Claims and Noticing
Agent by the Rejection Damages Bar Date (i.e., by the later of (a) the
Claims Bar Date or the Governmental Bar Date, as applicable, or

(b) 5 00 p.m,, p_revallmg Eastern Time. on_the date that is 21 days
following entry of an order a roving such rejection).

II.  WHO MUST FILE A PROOF OF CLAIM OR ADMINISTRATIVE CLAIM

Except as otherwise set forth herein, the followmg entities holding claims against the
Debtors that arose (or that are deemed to have arisen) prior to the Petition Date must file Proofs
of Claim or Administrative Claims on or before the applicable Bar Date:

a. any entity whose claim against a Debtor is not listed in the applicable
Debtor’s Schedules or is listed as contingent, unliquidated, or disputed if
such entity desires to participate in any of these chapter 11 cases or share
in any distribution in any of these chapter 11 cases;

b. any entity who believes that its claim is improperly classified in the
Schedules or is listed in an incorrect amount and who desires to have its
claim allowed in a different classification or amount other than that
identified in the Schedules;

G any entity that believes that its prepetition claims as listed in the Schedules :
is not an obligation of the specific Debtor against which the claim is listed |
and that desires to have its claim allowed against a Debtor other than that |
identified in the schedules; i

d. any entity who believes that its claim against a Debtor is or may be an
administrative expense that arises between the Petition Date and April 1,
2016 (excluding claims for fees and expenses of professionals retained in
these proceedings and claims asserting priority pursuant to section
503(b)(9) of the Bankruptcy Code); provided that the Administrative
Claims Bar Date shall not apply to claims entitled to administrative
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priority that arise on or after the Petition Date in the ordinary course of the

Debtors’ business; and provided, further, that to the extent that the
Administrative Claims of a governmental unit do not arise on or after the '
Petition Date in the ordinary course of the Debtors’ business, requests for

payments of Administrative Claims by governmental units for
Administrative Claims arising between the Petition Date and April 1,

2016, shall be filed on or before August 1, 2016, at 5:00 p.m. prevailing

Eastern Time; and

e any entity who believes that its claim against a Debtor is or may be
entitled to priority under section 503(b)(9) of the Bankruptcy Code.

III. PARTIES WHO DO NOT NEED TO FILE PROOFS OF CLAIM OR
ADMINISTRATIVE CLAIM ’

Certain parties are not required to file Proofs of Claim or Administrative Claims arising
prior to the Administrative Claim Deadline, The Court may, however, enter one or more
separate orders at a later time requiring creditors to file Proofs of Claim or Administrative
Claims for some kinds of the'following claims and setting related deadlines. If the Court does
enter such an order, you will receive notice of it. The following entities holding claims that
would otherwise be subject to the Bar Dates need not file Proofs of Claims or Admmlstratlve
Claims:

a. any entity that already has filed a signed Proof of Claim against the
respective Debtor(s) with the clerk of the Court or with the Claims and
Noticing Agent in a form substantially similar to Official Form 410;

b. any entity whose claim is listed on the Schedules if: (i) the claim is not
scheduled as any of “disputed,” “contingent,” or “unliquidated;” (ii) such
entlty agrees with the amount, nature, and priority of the claim as set forth
in the Schedules; and (iii) such entity does not dispute that its claim is an
obligation only of the specific Debtor against which the claim is listed in
the Schedules;

C. any entity whose claim has previously been allowed by order of the Court;

d. any entity whose claim has been paid in full by the Debtors pursuant to the
Bankruptcy Code or in accordance with an order of the Court;

e. any Debtor having a claim (or any transferee for security of any such
Debtor that has a claim) against another Debtor;

f. any of the Debtors’ non-Debtor affiliates having a claim (or any transferee
for security of any such non-Debtor affiliate that has a claim) against any
Debtor; '

g any entity whose claim is solely against any of the Debtors’ non-Debtor
affiliates; ' '
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h. any holder of an equity interest in the Debtors need not file a proof of
interest with respect to the ownership of such equity interest at this time;
provided, however, that any holder of an equity interest who wishes to
assert a claim against the Debtors, including a claim relating to such
equity interest or the purchase or sale of such interest, must file a proof of
claim asserting such claim on or prior to thc Claims Bar Date pursuant to
procedures set forth herein; ’

i. a current employee of the Debtors, if an order of this Court authorized the ,
Debtors to honor such claim in the ordinary course of business for wages, i
commissions, or benefits; provided, however, that a current employee '
must submit a Proof of Claim by the Claims Bar Date for all other claims
arising before the Petition Date, including claims for wrongful
termination, discrimination, harassment, hostile work environment, and/or

retaliation;

J any current or former officer, director, or employee for claims based on -
indemnification, contribution, or reimbursement;

k. the Prepetition Senior Secured Notes Indenture Trustee, the Prepetition

Senior Secured Notes Collateral Agent, any Prepetition Senior Secured
Noteholder, the Zochem Agents, the Zochem Lender, PNC, the Prepetition
Unsecured Notes Indenture Trustee, any Prepetition Unsecured
Noteholder (each as defined in the DIP Orders) in each case (x) to the
extent provided by either or both of the DIP Orders, (y) to preserve any
claims for contingent or unliquidated amounts, or (z) to preserve the right
to claim postpetition interest, fees, costs or charges (to the extent any of
them ultimately. is determined to be entitled thereto);?

L consistent with Paragraph 5 (d) of the Final DIP Order which provides
that the Prepetition Macquarie Facility Parties are not required to file a
proof of claim with regard to the Macquarie Credit Facility Obligations or
the Prepetition -Macquarie Liens, none of the Prepetition Macquarie
Facility Parties shall be required to file a proof of claim with respect to the
claim for payment of the Macquarie Restructuring Fee, whether or not the
Debtors have stipulated to the fixing or allowance of the Macquarie
Restructuring Fee or the Macquarie Restructuring Fee has otherwise been
determined by the Court to be a part of the Macquarie Credit Facility
Obligations as of the Claims Bar Date and such claim shall be deemed to .

3 The “DIP Orders” mean that certaln Interim Order (4) Authorizing the Debtors to Obtain Postpetition Secured
Financing Pursuant to Section 364 of the Bankruptcy Code, (B) Authorizing the Debtors to Use Cash
Collateral, (C) Granting Adequate Protection to the Prepetition Secured Parties, (D) Scheduling a Final
Hearing, and (E) Granting Related Relief entered by the Court on February 4, 2016 [Dkt. No, 81] and that
certain Final Order (4) Authorizing the Debtors to Obtain Postpetition Secured Financmg Pursuant to Section
364 of the Bankruptcy Code, (B) Authorizing the Debtors to Use Cash Collateral, (C) Granting Adequate

" Protection to the Prepetition Secured Parties, (D) Scheduling a Final Hearing, and (E) Granting Related Relief
entered by the Court on March 3, 2016 [Dkt. No. 252] (the “DIP Fipal Order™).
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have been filed prior to the Claim Bar Date; provided, however, that
without limiting the Final DIP Order (including paragraph 5(g) thereof),
the rights of any party to dispute the Macquarie Restructuring Fee, other
than on account of a proof of claim not having been filed with respect to
the Macquarie Restructuring Fee, are fully preserved;* ’

m. any individual holder of a claim for principal, interest, or applicable fees
or charges (a “Debt Claim”) on account of any note, bond, or debenture
issued by the Debtors pursuant to an indenture (an “Indenture”) or a credit
agreement (a “Credit Agreement”) with respect to such claim;

n, any entity holding a claim for which a separate deadline is fixed by the
Court;

0, pursuant to Local Rule 3002—1(a) and section 503(b)(1)(D) of the
Bankruptcy Code, governmental entities holding claims covered by
section 503(b)(l)(B) or (C) of the Bankruptcy Code; and

p. claims for fees and expenses of professionals retained in these
proceedings.

IV. INSTRUCTIONS FOR FILING PROOFS OF CLAIM

The followiﬁg requirements shall apply with respect to filing and preparing each Proof of
Claim: ' ‘

a. Contents. Each Proof of Claim must; (i) be written in English;
(ii) include a claim amount denominated in United States dollars;
(iii) conform substantially with the Proof of Claim Form provided by the
Debtors or Official Form 410; and (iv) be signed by the claimant or by an
authorized agent or legal representative of the claimant.

b. Section 503(b)(9) Claim. Any Proof of Claim asserting a claim entitled to
priority under section 503(b)(9) must also: (i) include the value of the
goods delivered to and received by the Debtors in the 20 days prior to the
Petition Date; (ii) attach any documentation identifying the particular
invoices for which the 503(b)(9) claim is being asserted; and (iii) attach
documentation of any reclamation demand made to the Debtors under
section 546(c) of the Bankruptcy Code (if applicable).

C. Original Signatures Reguired. Only original Proofs of Claim may be
deemed acceptable for purposes of claims administration, Copies of
Proofs of Claim or Proofs of Claim sent by facsimile or electronic mail
will not be accepted.

4 Capitalized terms used but not otherwise defined in this subparagraph have the meanings ascribed to them in the
Final DIP Order,
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d. Identification of the Debtor Entity, Each Proof of Claim must clearly
identify the Debtor against which a claim is asserted, including the
individual Debtor’s case number, A Proof of Claim filed under the joint
administration case number (No. 16-10287) or otherwise without
identifying a specific Debtor, will be deemed as filed' only against
Horsehead Holding Corp.

e Claim Against Multiple Debtor Entities. Each Proof of Claim must state a
' claim against only one Debtor and clearly indicate the Debtor against
which the claim is asserted, To the extent more than one Debtor is listed
on the Proof of Claim, such claim may be treated as if filed only against

the first-listed Debtor.

f. Supporting Documentation. Each Proof of Claim must include supporting
documentation in accordance with Bankruptcy Rules 3001(c) and 3001(d).
If, however, such documentation is voluminous, upon prior written
consent of Debtors’ counsel, such Proof of Claim may include a summary
of such documentation or an explanation as to why such documentation is
not available; provided, however, that any creditor that received such
written consent shall be required to transmit such writings to Debtors’
counsel upon request no later than ten days from the date of such request.’

g Timely Service. Each Proof of Claim must be filed, including supporting
documentation, by U.S. Mail or other hand delivery system, so as to be
actually received by the Claims and Noticing Agent on or before the
applicable Bar Date (or, where applicable, on or before any other bar date \
as set forth herein or by order of the Court) at the following address:

5  Similarly, to the extent that any supporting documentation may be required to be submitted with any
Administrative Claim, upon prior written consent of Debtors’ counsel, such Administrative Claim may include
a summary of such documentation or an explanation as to why such documentation is not available; provided,
however, that any creditor that received such written consent shall be required to transmit such writings to
Debtors’ counsel upon request no later than ten (10) days from the date of such request.
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If by first-class mail, send to:

Horsehead Holding Corp., Claims Processing Center
¢/o Epiq Bankruptcy Solutions, LLC

P.O, Box 4421

Beaverton, Oregon 97076-4421

If by hand delivery or overnight mail, send to:

Horsehead Holding Corp., Claims Processing Center
¢/o Epiq Bankruptcy Solutions, LLC

10300 SW Allen Blvd.

Beaverton, Oregon 97005

PROOFS OF CLAIM SUBMITTED. BY FACSIMILE OR
ELECTRONIC MAIL WILL NOT BE ACCEPTED.

h. Receipt of Service. Claimants wishing to receive acknowledgment that
their Proofs of Claim were received by the Claims and Noticing Agent
must submit (i) a copy of the Proof of Claim Form (in addition to the
original Proof of Claim Form sent to the Claims and Noticing Agent) and
(ii) a self-addressed, stamped envelope.

V. CONSEQUENCES OF FAILING TO TIMELY FILE YOUR PROOF OF CLAIM
OR ADMINISTRATIVE CLAIM

Pursuant to the Bar Date Order and in accordance with Bankruptcy Rule 3003(c)(2), if
you or any party or entity who is required, but fails, to file a Proof of Claim or Administrative
Claim in accordance with the Bar Date Order on or before the applicable Bar Date, please be |
advised that: - . :

a. YOU MAY BE FOREVER BARRED, ESTOPPED, AND ENJOINED
' FROM ASSERTING SUCH CLAIM AGAINST THE DEBTORS (OR
FILING A PROOF OF CLAIM WITH RESPECT THERETO);

b. THE DEBTORS AND THEIR PROPERTY MAY BE FOREVER
DISCHARGED FROM ANY AND ALL INDEBTEDNESS OR
LIABILITY WITH RESPECT TO OR ARISING FROM SUCH CLAIM;

C. YOU WILL NOT RECEIVE ANY DISTRIBUTION IN THESE
CHAPTER 11 CASES ON ACCOUNT OF THAT CLAIM; AND
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d. YOU MAY NOT BE PERMITTED TO VOTE ON ANY CHAPTER 11
PLAN FOR THE DEBTORS ON ACCOUNT OF THESE BARRED

CLAIMS OR RECEIVE FURTHER NOTICES REGARDING SUCH
- CLAIM.

VI. AMENDMENTS TO THE DEBTORS! SCHEDULES

If, subsequent to the date of this Notice, the Debtors file a previously unfiled Schedule or
amend or supplement their Schedules to reduce the undisputed, noncontingent, and liquidated
amount of a claim listed in the Schedules, to change the nature or classification of a claim against
the Debtors reflected in the Schedules, or to add a new claim to the Schedules, the affected
creditor is required to file a Proof of Claim or amend any previously filed Proof of Claim in
respect of the amended scheduled claim on or before the later of (a) the Claims Bar Date or the
Governmental Bar Date, as applicable to such claim, or (b) 5:00 p.m. prevailing Eastern Time on
the date that is 21 days after the date that on which the Debtors provide notice of the filing,
amendment or supplement to the Schedules (or another time period as may be fixed by the

Court) (the “Amended Schedules Bar Date™).
VII. RESERVATION OF RIGHTS

Nothing contained in this Notice is intended to or should be construed as a waiver of the
Debtors’ right to: (a) dispute, or assert offsets or defenses against, any filed claim or any claim
listed or reflected in the Schedules as to the nature, amount, liability, or classification thereof;
(b) subsequently designate any scheduled claim as disputed, contingent, or unliquidated; and
(c) otherwise amend or supplement the Schedules.

VIII, THE DEBTORS’ SCHEDULES AND ACCESS THERETO

You may be listed as the holder of a claim against one or more of the Debtor entities in
the Debtors’ Schedules. To determine if and how you are listed-on the Schedules, please refer to
the descriptions set forth on the enclosed proof of claim forms regarding the nature, amount, and
status of your claim(s). If the Debtors believe that you may hold claims against more than one
Debtor entity, you will receive multiple proof of claim forms, each of which will reflect the
nature and amount of your claim against one Debtor entity, as listed in the Schedules.

If you rely on the Debtors’ Schedules, it is your responsibility to determine that the claim
is accurately listed in the Schedules. However, you may rely on the enclosed form, which sets
forth the amount of your claim (if any) as scheduled; identifies the Debtor entity against which it
is scheduled; specifies whether your claim is listed in the Schedules as disputed, contingent, or
unliquidated; and identifies whether your claim is scheduled as a secured, unsecured priority, or
unsecured non-priority claim,

As described above, if you agree with the nature, amount, and status of your claim as
listed in the Debtors’ Schedules, and if you do not dispute that your claim is only against the
Debtor entity specified by the Debtors, and if your claim is not described as “disputed,”
“contingent,” or “unliquidated,” you need not file a Proof of Claim. Otherwise, or if you decide
to file a Proof of Claim, you must do so before the applicable Bar Date in accordance with the
procedures set forth in this Notice.
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IX. ADDITIONAL INFORMATION

Copies of the Debtors® Schedules, the Bar Date Order, and other information regarding
these chapter 11 cases are available for inspection free of charge on the Claims and Noticmg
Agent’s website at http://dm.epiql1.com/Horsehead. The Schedules and other filings in these
chapter 11 cases also are available for a fee at the Court’s website at
- http://www.deb.uscourts.gov. A login identification and password to the Court’s Public Access
to Court Electronic Records (“PACER”) are required to access this information and can be
obtained through the PACER Service Center at http://www.pacer.psc.uscourts.gov, Copies of
the Schedules and other documents filed in these cases also may be examined between the hours
of 9:00 a.m. and 4:30 p.m., prevailing Eastern Time, Monday through Friday, at the office of the
Clerk of the Bankruptcy Court United States Bankruptey Court for the District of Delaware, 824
Market Street, 3rd Floor, Wilmington, Delaware 19801,

[REMAINDER OF PAGE INTENTIONALLY LEFT BLANK]
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If you require additional information regarding the filing of a proof of claim, you may
contact the Claims and Noticing Agent directly by writing to: Horsehead Holding Corp., c/o Epiq
Bankruptcy Solutions, LLC, P.O. Box 4421, Beaverton, Oregon 97076-4421, or contact the
Debtors’ restructuring hotline at: (800) 572-0455.

» A HOLDER OF A POSSIBLE CLAIM AGAINST THE DEBTORS SHOULD
CONSULT AN ATTORNEY REGARDING ANY MATTERS NOT COVERED BY THIS

NOTICE, SUCH AS WHETHER THE HOLDER SHOULD FILE A PROOF OF CLAIM.

Wilmington, Delaware
Dated: ,2016 Laura Davis Jones (DE Bar No. 2436)
: James E. O’Neill (DE Bar No. 4042)

Joseph M., Mulvihill (DE Bar No. 6061)
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