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NOTICE OF MOTION

MARIA WILLIAMS, THE PLAINTIFF IN CIVIL ACTION CV-14-501041. will
make a motion to the Court on Wednesday. the 18™ day of July, 2018, at 10:00 a.m. or as soon
after that time as the motion can be heard, at the courthouse located at 330 University Avenue,

Toronto, Ontario.

PROPOSED METHOD OF HEARING: the motion is to be heard orally.

THE MOTION IS FOR:

1. An Order lifting the Stay imposed by the Order of Justice Hainey dated June 22, 2017, to

allow the civil action bearing Court File Number CV-14-501041 to continue:



Z. Leave, if necessary, to bring the within motion; and

3. Such further and other relief as this Honourable Court may deem just.

THE GROUNDS FOR THE MOTION ARE:

1 The Civil Action bearing Court File Number CV-14-501041 arises out of a motor vehicle
accident that occurred on May 15, 2012, in the City of Mississauga, in the Province of Ontario,
involving a vehicle operated by Nimalendra Selvarajah, an employee of Sears Canada Inc., who

was driving a vehicle owned by Sears Canada Inc.;

2. The Plaintiff commenced an action as against the Defendants on March 28, 2014, (the

“Williams Action™);

3. The Defendant, Nimalendra Selvarajah (“Selvarajah™) was at all material times the

operator of a 2005 Ford motor vehicle bearing Ontario license plate number 2066NW;

4, At all material times, the Defendant Sears Canada Inc., (“Sears Canada™), was the owner

of the co-Defendant Selvarajah’s motor vehicle bearing license plate number 2066NW;

5. At all material times, the Defendant, Sears Canada Inc., (“Sears Canada”), had valid

automobile insurance with $1,000,000.00 third party liabilty policy limits available;

6. On or about June 13, 2017, a settlement was reached between the parties at a private



mediation. Minutes of Settlment were executed and a full and final release was signed;

7. On June 22, 2017, the Sears Canada Inc. obtained protection under the Companies
Creditors Arrangment Act (“CCAA™), pursuant to the Order of the Honourable Justice Hainey

(“Initial Order™);

8. As a result of the CCAA proceeding, the Williams Action has been stayed:

Q. The amount of the settlement in the Williams action does not exceed the third party

liability limits under the relevant policy of automobile insurance;

10.  The stay imposed by Order of Justice Hainey dated June 22, 2017 should be lifted to
allow the moving party Maria Williams to continue the Williams action as against Sears Canada
Inc., subject to the stipulation that any recovery against Sears Canada Inc. be limited to insurance

proceeds and not the assets of Sears Canada Inc.; and

11. Such other and further grounds as counsel may advise and this Honourable Court may

permit.

THE FOLLOWING DOCUMENTARY EVIDENCE will be used at the hearing of the

motion:

1. The within Notice of Motion;



2 The Affidavit of Savannah V. Chorney, swom February 28, 2018, and the exhibits
thereto;

3. The pleadings and proceedings herein; and

4 Such further and other material as counsel may advise and this Honourable Court may
permit.
DATE: February 28, 2018

SOKOLOFF LAWYERS
2 Automatic Road
Brampton, Ontario L6S 6K9

Savannah V. Chorney
LSUC No.: 57656V
Tel: (416) 966-4878
Fax: (416) 966-8865

Lawyers for Plaintiff in
Civil Action CV-14-501041
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AFFIDAVIT OF SAVANNAH V. CHORNEY

I, Savannah V. Chorney, of City of Vaughan, in the Province of Ontario, Barrister and

Solicitor, hereby, MAKE OATH AND SAY:

1. I am a lawyer at Sokoloff Lawyers, lawyers for the Plaintiff in civil action CV-14-
501041, and as such I have personal knowledge of the matters hereinafter deposed to, unless
such matters are stated to be based on information and belief, in which case I have indicated the

source of my information and I believe such matters to be true.

CIVIL ACTION CV-14-501041

2. The action bearing Court File Number CV-14-501041 (hereinafter the “civil action™)



arises out of a motor vehicle accident that occurred on May 15, 2012, in the City of Mississauga,

in the Province of Ontario.

3. The Plaintiff in the civil action, Maria Williams, (hereinafter “Williams™) was travelling
eastbound on Burnhamthorpe Road West, when Nimalendra Selvarajah, who was travelling
northbound on Mavis Road, failed to stop at the red traffic light and collided with the Williams
motor vehicle. Attached to this Affidavit and marked as Exhibit “A” is a true copy of the Motor

Vehicle Accident Report.

4. At all material times, Sears Canada Inc. owned the motor vehicle bearing Ontario license
plate number 2066NW, which was being driven by Nimalendra Selvarajah at the time of the
motor vehicle accident. Attached to this Affidavit and marked as Exhibit “B” is a true copy of
the Ministry of Transportation license plate search confirming ownership of the Selvarajah

vehicle.

5. At all material times, the Defendant, Sears Canada Inc., (“Sears Canada”), had valid
automobile insurance provided by ACE INA Insurance with $1,000,000.00 third party liability
limits. Attached to this Affidavit and marked as Exhibit “C” are true copies of the
Endorsement and Certificate of Automobile Insurance for Policy Number CAC 305044 issued

to Sears Canada Inc.

0. The Plaintiff commenced the civil action as against Sears Canada Inc. and Selvarajah by

Statement of Claim issued March 28, 2014. Attached to this Affidavit and marked as Exhibit



“D"is a true copy of the issued Statement of Claim.

7. By way of response, Sears Canada Inc. and Selvarajah delivered a Statement of Defence
September 24, 2014. Attached to this Affidavit and marked as Exhibit “E” is a true copy of the

Statement of Defence.

SETTLEMENT OF THE CIVIL ACTION

8. On or about June 13, 2017, a settlement was reached between the parties by way of
private mediation, wherey the Defendants in the Civil Action, being Selvarajah and Sears
Canada Inc., would pay $63,000.00 all inclusive to the Plaintiff Williams. Minutes of Settlement
and a full and final release were executed. Attached to this Affidavit and marked as Exhibit “F”

are true copies of the Minutes of Settlement and full and final release.

CCAA PROCEEDING AND STAY OF CIVIL ACTION

9. On June 22, 2017, Sears Canada Inc. obtained protection under the Companies Creditors
Arrangments Act (“CCAA™), pursuant to the Order of the Honourable Justice Hainey (“Initial
Order™). Attached to this Affidavit and marked as Exhibit “G” is a true copy of the Order of

Justice Hainey, dated June 22, 2017.

10. As a result of the CCAA proceeding, as set out at paragraph 14 of the Initial Order, the
civil action commenced by Williams has been stayed. The said Order is attached, above, as

Exhibit “E” to this Affidavit.



Ii1s The amount of settlement proceeds, being $63,000.00, is well below the $1,000,000.00

third party liability limits of the policy.

RELIEF REQUESTED

12.  The moving party respectfully requests an Order lifting the stay imposed by the Order of
Justice Hainey dated June 22, 2017, to allow the moving party Maria Williams to continue the
civil action bearing Court File Number CV-14-501041, subject to the stipulation that any
recovery against Sears Canada Inc. be limited to insurance proceeds and not the assets of Scars

Canada Inc.

13. I swear this Affidavit in good faith and for no other or improper purpose.

SWORN BEFORE ME at the City of

Brampton, in the Province of Ontario

A Corhissioner for taking Affidavits, etc.

Kelly Black, a Commissioner, etc.,
Province of Ontario,

for Sokoloff Lawyers.

Expires September 27, 2020.
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ORDER

THIS MOTION made by Maria Williams, the Plaintiff in civil action CV-14-501041,
for an Order lifting the stay imposed by the Order of Justice Hainey dated June 22, 2017, to
allow the moving party Maria Williams to continue the civil action bearing Court File Number
CV-14-501041, was heard this day at the Courthouse at 330 University Avenue, Toronto,

Ontario.



ON READING the Affidavit of Savannah V. Chorney, filed, and the exhibits thereto,

and no one opposing though properly served, as is evidenced by the Affidavit of Service:

1. THIS COURT ORDERS that the stay imposed by Order of Justice Hainey dated June

22,2017 is lifted with respect to the civil action bearing Court File Number CV-14-501041;

2 THIS COURT FURTHER ORDERS that Maria Williams is hereby granted leave to

continue the civil action bearing Court File Number CV-14-501041; and

3. THIS COURT FURTHER ORDERS that any recovery against Sears Canada Inc. in
the civil action bearing Court File Number CV-14-501041 shall be limited to insurance proceeds

and not the assets of Sears Canada Inc.




