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Applicants

SERVICE LIST

TO osLER, HOSKIN & HARCOURT LLP
Box 50, I First Canadian Place
Toronto, ON M5X lB8

Marc Wasserman
Tel: +1 416,862.4908
Jeremy Dacks
Tel: +1416.862.4923
Tracy Sandler
'l'el: +l 416.862.5890
Michael De Lellis
Tel: +1416.862.5997
Shawn lrving
Tel: 416.862.4733
Martino Calvaruso
Tel: +l 416.862.6665
Karin Sachar
Tel: +l 416.862.5949
Fax: +1416.862.6666

rnwasserman@osler.com
jdacks@osler.com
tsandler@osler.com
mdelellis@osler.com
sirving@osler.com
mcalvaruso@osler.com
ksachar@osler.com
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Lawyers for the Applicants



AND
TO:

FTI CONSULTING CANADA INC.
TD Waterhouse Tower
79 Wellington Street West
Suite 2010, P.O. Box 104
Toronto, Ontario M4K 1G8

Greg Watson
Paul Bishop
Jim Robinson
Steven Bissell
Linda Kelly
Kamran Hamidi

Toll Free: 1.855.649.81 l3
Tel: +l 416.649.8100

+t 416.649.8113
Fax: +l 416.649.8101

searscanada@ft iconsu lting.com
greg.watson@ft iconsulting.com
paul.bi shop@ft iconsulting.com
j im.robinson@ft iconsulting.com
steven. bissell@ft iconsulting.com
I inda.kel ly@ft iconsultin g.com
kamran.ham i di@ft i consu lting.com

Monitor

BENNETT JONES LLP
3400 One First Canadian Place
P.O. Box 130

Toronto, Ontario M5X lA4

Gary Solway
Tel: +l 416.777.6555
Raj Sahni
Tel: +l 416.777.4804
Sean Zweig
Tel: +l 416.777.6254
Fax: +l 416.863.1716

solwayg@bennettjones.com
sahn ir@bennettj one s. com
zw eigs@b enn ettj o n e s. c om

Lawyers to the Board of Directors and
the Special Committee of the Board of
Directors of Sears Canada Inc.

NORTON ROSE FULBRIGHT CANADA LLP
Royal Bank Plaza, South Tower
200 Bay Street, Suite 3800, P.O. Box 84
Toronto, Ontario M5J 224

Orestes Pasparakis
Tel: +l 416,216.4815
Virginie Gauthier
Tel: +1416.216.4853
Alan Merskey
Tel: +l 416.216.4805
Evan Cobb
Tel: +l 416.216.1929
Alexander Schmitt
Tel: +l 416,216.2419
Catherine Ma
Tel: +l 416.216.4838
Fax: +l 416.216.3930

orestes.pasparaki s@nortonrosefu lbri ght. com
virginie. gauthier@nortonrosefu I bri ght.com
alan.merskey@nortonrosefu I bri ght. com
evan.cobb@nortonrosefu I bri ght.com
alexander. schm itt@nortonrosefulbri ght.com
catheri ne.ma@nortonrosefulbri ght.com

Lawyers to the Monitor, FTI Consulting Canada
Inc.

KOSKIE MINSKY LLP
20 Queen Street West, Suite 900,
Box 52

Toronto, Ontario M5H 3R3

Andrew J. Hatnay
Tel: +l 416.595.2083
Mark Zigler
Tel: +1416.595.2090
Fax: +1 416.977.3316

ahatnay@kmlaw.ca
mzigler@kmlaw.ca

Representative Counsel for Active Employees and

Retirees of Sears Canada Inc. with respect to
pension matters regarding the defined benefrt
component of the Sears Pension Plan, the
Supplemental Plan and the post-employment
benefits

AND
TO:

AND
TO:

AND
TO:
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AND
TO:

AND
TO:

GOODMANS LLP
Bay Adelaide Centre
333 Bay Street, Suite 3400
Toronto, Ontario M5H 2S7

Joe Latham
Tel: +l 416.597.4211
Jean Anderson
Tel: +l 416.597.4297
Dan Dedic
Tel: +l 416.597.4232
Graham Smith
Tel: +l 416.597.4161
Jason Wadden
Tel: +1 416.597.5165
Ryan Baulke
Tel: +1416.849.6954
Fax: +l 416.979.1234

jlatham@goodmans.ca
j anderson@ goodmans.ca
ddedic@goodmans.ca
gsmith@goodmans.ca
jwadden@goodmans.ca
rbaulke@goodmans.ca

Lawyers to rWells Fargo Capital Finance
Corporation Canada as DIP ABL Agent,
as well as the Lenders thereunder

ALVAREZ & MARSAL
Royal Bank Plaza, South'l'ower
200 Bay Street, Suite 2900, P.O. Box22
Toronto, Ontario M5J 2Jl

Douglas Mclntosh
dm c into sh@ alv ar ezandmarsal. com

Al Hutchens
ahutchen s@ alv ar ezandmarsal.com

Joshua Nevsky
jnevsky@alvarezandmarsal.com

Steven Glustein
s gl u ste in @alv ar ezandmarsal. com

Advisors to the DIP ABL Lenders and
DIP Term Loan Lenders

CASSELS BROCK & BLACKWELL LLP
Suite 2100, Scotia Plaza
40 King Street West
Toronto, Ontario M5H 3C2

Ryan C. Jacobs
Tel: +l 416.860.6465
Jane O. Dietrich
Tel: +1416.860.5223
R. Shayne Kukulowicz
Tel: +1416.860.6463
Tim Pinos
Tel: +1416.869.5784
Lara Jackson
Tel: +1416.860.2907
Ben Goodis
Tel: +l 416.869.5312
Fax: +l 416.360.8877

rj acobs@cas se I sbrock. com
jdietrich@casselsbrock.com
skuku lowicz@casselsbrock.com
tpinos@cassel sbrock.com
lj ackson@casselsbrock. com
bgoodi s@casselsbrock. com

Lawyers to GACP Finance Co., LLC as DIP Term
Loan Agent and Term Loan Agent, as well as the
Lenders thereunder

AND
TO:
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AND
TO:

DAVIES WARD PHILLPS &
VINEBERG LLP
155 Wellington Street West
Toronto, Ontario M5V 3J7

Robin B. Schwill
Tel: +1416.863.5502
Natasha MacParland
Tel: +1 416.863j567
Fax: +l 416.863.0871

rschwill@dwpv.com
nmacparland@dwpv.com

Lawyers to The Cadillac Fairview
Corporation Limited

AIRD & BERLIS LLP
Brookfield Place
181 Bay Street, Suite 1800
Toronto, Ontario M5J 2T9

Steven L. Graff
Tel: +1416.865.7726
Fax: +l 416.863.1515
sgr afî@air dberl i s. com

Lawyers to Beauty Express Canada Inc.

URSEL PHILLPS FELLOWS HOPKINSON
LLP
555 Richmond Street West, Suite 1200
Toronto, Ontario M5V 3Bl

Susan Ursel
Tel: +l 416969.3515
Ashley Schiuitema
Tel: +1 416.969.3062
Saneliso Moyo
Tel: +l 416.969.3528
Fax: +l 416.968.0325

sursel@upflrlaw.ca
A Schu itema@upflrlaw. ca
smoyo@upfhlaw.ca

Representative Counsel for Current and Former
Employees

PALIARE ROLAND ROSENBERG
ROTHSTEIN LLP
155 Wellington St West, 35th Floor
Toronto, Ontario M5V 3H1

Ken Rosenberg
Tel: +l 416.646.4304
Max Starnino
Tel: +1416.646.7431
Lily Harmer
Tel: +l 416.646.4326
Lauren Pearce
Tel: +l 416.646.6308
Emily Lawrence
Tel: +l 416.646.7475
Fax: +l 416.646.4301

ken . rosen be r g@p aliar ero land. com
max. starn in o @paliar er ol and. com
lily .har mer @pal i arero lan d. com
lauren.pearc e@paliarer ol and.com
em ily. lawre nce@paliarero land.com

Lawyers to the Superintendent of Financial
Services as Administrator of the Pension Benefits
Guarantee Fund

AND
TO:

AND
TO:

AND
TO:
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AND
TO:

AND
TO:

AND
TO:

THORNTON GROUT F'INNIGAN
LLP
100 Wellington St. West, Suite 3200
TD West Tower, Toronto-Dominion
Centre
Toronto, Ontario M5K lK7

D. J. Miller
Tel: +l 416.304.0559
Mudasir Marfatia
Tel: +1416.304.0332
Fax: +1416.304.1313

djmiller@tgf.ca
mmarfatia@tgf .ca

Lawyers for Oxford Properties Group
Inc.

MILLER THOMSON LLP
Scotia Plaza
40 King Street West, Suite 5800
P.O. Box l0l I
Toronto, Ontario M5H 351

Jeffrey C. Carhart
Tel: 416.595.8615
Sherry Kettle
Tel: 519.931.3534
Fax: 416.595.8695

jcarhart@millerthomson.com
skettle@m i I lerthomson.com

Lawyers for Sealy Canada Ltd., Gestion
Centurian Inc., 1390658 Ontario lnc. ola
TEMPUR Canadaand MTD Products
Limited

BLAKE, CASSELS & GRAYDON LLP
I Place Ville Marie, Suite 3000
Montreal, Quebec H3B 4N8

Bernard Boucher
Tel: +l 514.982.4006
Sébastien Guy
Tel: +l 514.982.4020
Fax: +l 514.982.4099

bernard. boucher@blakes.com
sebastien. guy@blakes. com

Lawyers for Ovation Logistic Inc.

SEALY CANADA LTD.
c/o Tempur Sealy International, Inc.
1000 Tempur Way
Lexington, Kentucky 4051 I USA

Joseph M. Kamer
SVP, General Counseland Secretary
Tel: +1 859.455.2000
j oe.kamer@tempursealy.com

AND
TO:
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AND
TO:

AND
TO:

AND
TO:

THORNTON GROUT FINNIGAN
LLP
100 Wellington St. West, Suite 3200
TD West Tower, Toronto-Dominion
Centre
Toronto, Ontario M5K 1K7

Leanne M. Williams
Tel: +1416.304.0060
Puya Fesharaki
Tel: +1416.304.7979
Fax: +1416.304.1313

lwilliams@tgf.ca
pfesharaki@tgf .ca

Lawyers for Whirlpool Canada Inc

BISHOP & MCKENZIß,LLP
suite 2300, 10180 - 101 Street
Edmonton, Alberta T5J 1V3

Jerritt R. Pawlyk
Tel: +1780.421.2477
JPawlyk@bmllp.ca

Lawyers for Clifton Associates Ltd.

COMINAR REAL ESTATE
INVESTMENT TRUST
Complexe Jules-Dallaire - T3
2820boul. Laurier, bureau 850

Québec QC GIV 0C1

Andrée Lemay-Roux
Tel: +l 418.681.6300 ext.2268
Fax: +1418.681.2946
andree. lemayroux@cominar. com

BORDEN LADNER GERVAIS LLP
1000, rue De La Gauchetière Ouest,
Bureau / Suite 900,
Montréal, QC, H3B 5H4

X'rancois D. Gagnon
Tel: +l 514.954.2553
Eugénie Lefebvre
Tel: +l 514.954.2502
Fax: +1 514.954.1905

FGagnon@blg.com
Elefebvre@blg.com

Lawyers for BellCanada

SHIBLEY RIGHTON LLP
250 University Avenue, Suite 700
Toronto, Ontario M5H 3E5

Charles Simco
Tel: +1 416.214.5265
Fax: +1416.2145465
Isabelle Eckler
Tel: +1416.214.5269
Fax: +1416.214.5469

charles.simco@shibleyri ghton.com
isabelle.eckler@shibleyri ghton.com

Lawyers for the Respondent, 152610 Canada lnc
carrying on business as Laurin and Company
General Contractor

GILDAN
1980 Clements Ferry Road
Charleston, SC 29492

Andrew E. Colvin
Director, Legal Affairs
Tel: 843.606.3627
acolvin@gildan.com

AND
TO:

AND
TO:

AND
TO:

þ



AND
TO:

AND
TO:

AND
TO:

AND
TO:

SPORTS INDUSTRY CREDIT
ASSOCIATION
245 Victoria Ave., Suite 800
Westmount, Québec, H3Z 2llif6

Brian Dabarno
Tel: +l 514.931.5561
Fax: +l 514.931.2896
brian@sica.ca

LITESPEED MANAGEMENT LLC
745 Fifth Avenue, 6th Floor
New York, NY 10151 USA

Irene E. Tarkov
Tel: +1212.808.7418
Fax: +1212.808.7425
irene@ I itespeedpartners.com

FOGLER, RUBINOFF LLP
Lawyers
77 King Street West, TD Centre
Suite 3000, North Tower
Toronto, Ontario M5K I G8

Martin R. Kaplan
Tel: +l 416.941.8822
Vern W. DaRe
Tel: +1416.864.8842
Fax: +l 416.941.8852

mkaplan@foglers.com
vdarc@foglers.com

Lawyers for Metroland Media Group
Ltd.

LPLV Avocats, s.e.n.c.
480 boul Saint-Laurent, bureau, 200
Montréal Québec H2Y 3Y7

Chantal Labelle
Tel: +1514.798j814
Fax: +l 514.798.5599
c.labelle@lplv.com

Lawyers for 9145-0767 Quebec Inc.
(Owner of the shopping centre known as

"Place du Saguenay") and 9145-0718
Quebec Inc. (Owner of the shopping
centre known as "Centre Alma")

CANADIAN DOWN & FEATHER
COMPANY INC.
135 St. Regis Crescent South
Toronto, Ontario M3J lY6

Ashwin Aggarwal
Tel: +1416j32.3200
ashwin@canad iandownandfeather.com

COWEN SPECIAL INVESTMENTS, LLC
830 Third Avenue, 4th Floor
New York, NY 10022 USA

Neil Desai
Tel: +1646.616.3079
neil.desai@cowen.com

MINDEN GROSS LLP
2200 - 145 King Street West
Toronto, ON M5H 4G2

Timothy R.I)unn
Tel: +1416.369.4335
Fax: +l 416.864.9223
tdunn@m indengross.co m

Lawyers for NADG (LPM) G.P. Ltd. and I.G.
Investment Management, Ltd. (Lynden Park
Mall- Brantford, Ontario), Partners REIT
(Cornwall Square Mall- Cornwall, Ontario),
Acrylic Fabricators Limited, Serruya Private
Equity Inc. (Promenade Mall, Vaughan) and
Strathallen Acquisitions Inc.
( 1000Islands Mall, Brockville, ON and Truro
Mall, Truro, NS)
KATTEN MUCHIN ROSENMAN LLP
575 Madison Avenue
New York, NY 10022-2585

Darius J. Goldman
Tel: +1212.940.6355
Fax: +1212.940.8776
dar i u s. go I dm an@kattenlaw. co m

AND
TO:

AND
TO:

AND
TO:

AND
TO:
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AND
TO

AND
TO:

MCLEAN & KERR LLP
130 Adelaide Street West,
Suite 2800
Toronto, Ontario M5H 3P5

Walter R. Stevenson
Tel: +1416.369.6602
Linda Galessiere
Tel: +l 416.369.6609
Gustavo F. Camelino
Tel: +1416.369.6621
Fax: +l 416.366.8571

wstevenson@mcleankerr.com
lgalessi ere@mc lean kerr. com
gcamel ino@mcleankerr. com

Lawyers for the Respondents,
20 VIC Management Inc. on behalf of
OPB Realty Inc., Ivanhoe Cambridge
Inc., Morguard Investments Limited,
Crombie REIT, Triovest Realty
Advisors Inc. HOOPP Realty Inc. and
Cominar Real Estate Investment Trust

CHAITONS LLP
5000 Yonge Street, 1Oth Floor
Toronto, Ontario M2N 789

Harvey Chaiton
Tel: +1 416.218.1129
Fax: +l 416.218.1849
George Benchetrit
Tel: +1 416.218.1141
Fax: +l 416.218.1841

harvey@chaitons.com
george@chaitons.com

Lawyers for TravelBrands

BLANEY MCMURTRY LLP
2 Queen Street East, Suite 1500
Toronto Ontario M5C 3G5

John C. Wolf
Tel: +l 416.593.2994
David T. Ullmann
Tel: +l 416.596.4289
Fax: +l 416.594,2437

jwolf@blaney.com
dullmann@blaney.com

Lawyers for the Respondents, Bentall Kennedy
(Canada) LPl QuadReal Property Group, Primaris
Management Inc. First Capital Asset Management
ULC and V/estcliff Management Ltd.

WEIRFOULDS LLP
4100 - 66 Wellington Street West
PO Box 35, TD Bank Tower
Toronto, Ontario M5K 187

Edmond F.B. Lamek
Tel: +1 416.947.5042
Lisa Borsook
Tel: +l 416.947.5003
Danny M. Nunes
Tel: +l 416.619.6293
Fax: +l 416.365.1876

elamek@weirfou lds. com
I borsook@weirfou ld s.co m
dnunes@weirfou lds.com

Lawyers for RioCan Real Estate Investment Trust,
Fiera Properties Core Fund LP and CT REIT
Limited Partnership

AND
TO:

AND
TO:
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AND
TO:

AND
TO:

MILLER THOMSON LLP
Scotia Plaza
40 King Street West, Suite 5800
P.O. Box 1011
Toronto, Ontario M5H 3Sl

Craig A. Mills
Tel: +l 416.595.8596
Fax: +l 416.595.8695
cmi lls@m il lerthomson.com

Lawyers for Cherokee Inc.

REVENUE QUEBEC

Alain Casavant
Tel: +1 514. 415.5083
Alain.Casavant@revenuquebec.ca

LAVERY, DE BILLY, L.L.P.
1, Place Ville Marie, Suite 4000
Montreal (Quebec) H3B 4M4

Jonathan Warin
Tel.: +l 514 878-5616
Fax: +1 514 871-8977
jwarin@lavery.ca

Lawyers for Dorel Juvenile Canada and
Pacific Cycle / Dorel Distribution

CORESTONE LAW
I l7 Peter Street, Suite 3 l0
Toronto, Ontario M5V 0M3

Harp Khukh
Tel: +1416.591.2222
Fax: +1416.591.2221
harp@corestone.ca

Lawyers for Pinchin Ltd

LAWSON LUNDELL LLP
Suite 1600 Cathedral Place
925 West Georgia Street
Vancouver, British Columbia V6C 3L2

Heather M.B. Ferris
Tel: +1 604.631.9145
Fax: +1 604.669.1620
hferris@lawsonlundel l.com

Lawyers for 0862223 B.C. Ltd., Shape
Brentwood Limited Partnership, Brentwood Town
Centre Limited Partnership, 1854 Holdings Ltd.,
Shape Properties (Nanaimo) Corp., NNTC
Equities Inc. and Catalyst Pulp and Paper Sales

Inc.

BEAUWARD SHOPPING CENTRES LTD
430 Arthur-Sauvé Blvd., Suite 6010
Saint-Eustache, Québec, J7Pt 6V7

Nathalie Parent, Vice-President, Legal Affairs
Tel. : +1 450.473.6831 Ext.203
Richard Hamelin, Legal Counsel
Tel.: +l 450.473.683 Ext.202

nparent@beauward.com
rhamel in@beauward.com

AND
TO:

AND
TO:

AND
TO:

AND
TO:
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AND
TO:

AND
TO:

AND
TO:

SATPANTH CAPITAL,INC.
d/b/a KING KOIL SLEEP
PRODUCTS
581I - 46th Street SE
Calgary, Alberta T2C 4Y5

Alykhan Sunderji, Vice President
Tel: +1403.279J020
Fax: +1403.279.2343

alykhans@pafgroup.com

DELOITTE LLP
Bay Adelaide Centre, East Tower
22 Adelaide Street West, Suite 200
Toronto, ON M5H 049

Francesca Filippelli
Tel: +l 416.601.6721
Fax: +l 416.874,3804

ffi I ippel I i @deloitte.ca

TATA CONSULTANCY SERVICES
CANADA INC.
400 University Avenue , Suite 2500
Toronto, Ontario M5G I 55

Nagendra Krishnamoorthy
Head of Legal

k.nagendra@tcs.com

Martin Poulin
Tel: +l 514.787.5882
Anthony Rudman
Tel: +1 514.673.7423
Fax: +l 514.866.2241

martin.poulin@dentons.com
anthony.rudman@dentons.com

Lawyers for Konica Minolta Business

AND DENTONS CANADA LLP
TO: 850 - 2nd Street SW l5th Floor, Bankers Court

Calgary Alberta T2P 0R8

David LeGeyt
Tef : +l 403.268.3075
Fax: +1 403.268.3100

david.legeyt@dentons.com

Lawyers for I.G. Investment Management, as

Trustee for Investors Real Property Fund

DENTONS CANADA LLP
I Place Ville Marie, Suite 3900
Montréal, Québec H3K lH9

Brandon M. Ament
Barrister & Solicitor
1801 -l Yonge St
Toronto Ontario M5E 1W7

AND
TO:

AND
TO:

Tel:
Fax:

+t 416.418.0889
+1.888.230.8772

br andon@am entle gal. com

Lawyer for Traugott Building Contractors Inc.
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AND
TO:

AND
TO:

ANI)
TO:

BLANEY McMURTRY LLP
Barristers and Solicitors
Suite 1500 - 2 Queen Street East
Toronto, Ontario M5C 3G5

Lou Brzezinski
Tel: +l 416.593.2952
Fax: +l 416.594.5084
Alexandra Teodorescu
Tel: +l 416.596.4279
Fax: +l 416.593.5437

lbr zezinski @b I an ey. co m
ateodorescu @blaney.com

Lawyers for Far East Watchcases Ltd.
and H.G. International, a Division of
1157472 Ontario Ltd

CORRE PARTNERS
MANAGEMENT LLC
1370 Avenue of the Americas,
29th Floor
New York, New York 10019
U.S.A.

Stephen Lam
Tel: +1646.863.7157
Fax: +1 646.863.7161

stev e. lam @correpartners.com

CT REAL ESTATE INVESTMENT
TRUST
2180 Yonge St.
Toronto, Ontario M4P 2V8

Kimberley Graham
Vice President, General Counsel&
Secretary
Tel: +1416.480.8225
Fax: +1416.480.3216

ki m berley. g r aham@ctre it. com

SULLIVAN MAHONEY LLP
40 Queen Street, P.O. Box 1360
St. Catharines, Ontario L2B 6Bl

Peter A. Mahoney
Tel: +l 905.688.8490
Fax: +l 905.688.5814

pam ahoney@sul I ivan-mahoney.com

Lawyers for Niagara Protective Flooring

CAIN LAMARRE
855-3e Avenue, Suite 202
Val-d'Or, Québec JgP lT2

Alexandre Tourangeau
Tel: +1 819.825.4153
Fax: +1819.825.9769

al exandre.to ur angeau@c I cw. ca

Lawyers for 4047729 Canada Inc., and SLH
Transport Inc.

SPRINGS GLOBAL US,INC.
(Parent of Springs Canada. Inc.)
205 North White Street
Fort Mill, SC 29715 U.S.A.

Delbridge E. Narron, General Counsel
G. Alan McManus, SVP & Treasurer
Tel: +l 803.547.3730
Fax: +l 803.547.3754

delbridge.narron@sprin gs.com
alan. mcmanus@springs. com

AND
TO:

AND
TO:

AND
TO:

11



AND
TO:

AND
TO:

AND
TO:

JEFFREY KAUF'MAN LAW
PROF'ESSIONAL CORPORATION
l5 Prince Arthur Ave., Suite 200
Toronto, Ontario M5R 182

Jeffrey Kaufman
j effkaufmanl aw@gm ai l. com

Lawyers for Nygard International
Partnership

WEST EDMONTON MALL
PROPERTY INC.
3000,8882 170 Street
Edmonton, Alberta T5T 4M2

John Colbert
Tel: +1780.444.8138
Howard Anson
Tel: +1780.444.8115
Theresa Paquette
Tel: +1780.444.5245
Louise Murphy
Tel: +1780.444.8131
Fax: +1780.444.5223

john.colbert@wem.ca
howard.anson@wem.ca
theresa.paquette@wem.ca
louise.murphy@wem.ca

DAVIES WARD PHILLPS &
VINEBERG LLP
1501, av. McGill College, Suite 2600
Montréal, Québec H3A 3N9

Jay A. Swartz
Tel: +1416.863.5520
Denis Ferland
Tel: +l 514.841.6423
Fax: +l 514.841.6499

jswartz@dwpv.com
dferland@dwpv.com

Lawyers for Gordon Brothers Canada
ULC and Merchant Retail Solutions
ULC

KRONIS, ROTSZTAIN, MARGLES, CAPPEL
LLP
25 Sheppard Avenue West, Suite I100
Toronto, Ontario M2N 656

Philip Cho
Tel: +1416.218.5494
Fax: +l 416.225.6751

pcho@krmc-law.com

Lawyers for Michael Scharff

MCKENZIE LAKE LAWYERS LLP
140 Fullarton Street, Suite 1800
London, Ontario N6A 5P2

Michael J. Peerless
Tel: +l 519.667.2644
Sabrina Lombardi
Tel: +l 519.667.2645
Emily Assini
Tel: +l 519.672.5666 ext.359
Fax: +l 519.672.2674

peerless@mckenzi elake. com
Lombar di @m cke nz i e I ake. com
assini@m ckenzielake.com

Lawyers for the Creditor, Barry Patrick Kenny

DENTONS CANADA LLP
77 King Street West, Suite 400
Toronto-Dominion Centre
Toronto, Ontario M5K 0Al

Kenneth Kraft
Tel: +l 416.863.4374
Fax: +1416.863.4592

kenneth.kraft@dentons.com

Lawyers for Chubb Insurance Company of Canada
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SCOTIABANK, on behalf of
Montreal Trust of Canada
40 King Street West, 8th floor
Toronto, Ontario, CanadaMsH 1H1

Emily Tan, Senior Legal Counsel
Tel: 416.866.7644

emily .tan@scoti ab ank. com

BORDEN LADNER GERVAIS LLP
Bay Adelaide Centre, East Tower
22 Adelaide Street West
Toronto, ON M5H 4E3

Alex Macl'arlane
Tel: +l 416.367.6305
Bevan Brooksbank
Tel: +1 416.367.6604
Rachael Belanger
Tel: +l 416.367.6485
Fax: +l 416.367.6749

AMacfarlane@blg.com
BBrooksbank@blg.com
RBelanger@blg.com

Lawyers for Sears Holdings
Corporation, Sears Holdings
Management Corporation, Sears,
Roebuck and Co., Sears Holdings
Global Sourcing Ltd., Kmart
Corporation; Kmart Overseas
Corporation; International Sourcing &
Logistics Ltd., and Innovel Solutions,
Inc.

MCMILLA¡I LLP
Brookfield Place
l8l Bay Street, Suite 4400
Toronto ON M5J 2T3

Wael Rostom
Tel: +1416.865.7790
Brett Harrison
Tel: +1416.865.7932
Caitlin Fell
Tel: +l 416.865.7841
Fax: +l 416.865.7048

wae l. ro stom @mcmillan.ca
brett.harrison@mcmi llan.ca
Caitlin.Fell@mcmillan.ca

Lawyers for Mr. Edward S. Lampert, ESL
Investments Inc., ESL Partners, L.P. and RBS
Partners, L.P. (collectively, "ESL") and Fairholme
Capital Management, L.L.C. as investment adviser
to certain clients that own equity interests in Sears
Canada Inc.

BORDEN LADNER GERVAIS LLP
Bay Adelaide Centre, East Tower
22 Adelaide Street West
Toronto, Ontario M5H 483

Graeme Hamilton
Tel: +l 416.367.6746
Fax: +l 416.367.6749

GHamilton@blg.com

Lawyers for Teleflora LLC
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BORDEN LADNER GERVAIS LLP
Bay Adelaide Centre, East Tower
22 Adelaide Street West
Toronto, Ontario M5H 4E3

Roger Jaipargas
Tel: +l 416.367.6266
Fax: +l 416.367.6749

RJaipargas@blg.com

Lawyers for Waste Management Inc.

SEAPORT GLOBAL HOLDINGS
LLC
360 Madison Avenue, 22ndFloor
New York, NY 10017 U.S.A.

Scott Friedberg
Tel: +1212.616.7728
SFriedberg@seaportglobal.com

SAMSONITE CANADA INC.
P.O. Box 517
Stratford, Ontario N5A 6Vl

James B. Rego
Director of Customer Financial Services
Tel: +l 508.851.1427

James.Rego@samsonite. com

GARDINER ROBERTS LLP
Bay Adelaide Centre - East Tower
22 Adelaide Street West, Suite 3600
Toronto, Ontario M5H 483

Chris Besant
Tel: +l 416.865.4022
Tim Duncan
Tel: +l 416.865.6682
Fax: +l 416.865.6636

cbesant@grllp.com
tduncan@grllp.com

Lawyers for Promenade Limited Partnership
CONTRARIAN CAPITAL MANAGEMENT
411 West Putnam Ave. Suite 425
Greenwich, CT 06830 U.S.A.

Kimberly Gianis
Tel: +1203.862.8250
Fax: +1203.629.1977

kgian is@contrariancap ital.com

BLANEY MCMURTRY LLP
2 Queen Street East, Suite 1500
Toronto, ON M5C 3G5

Ralph Cuervo-Lorens
Tel: +l 416.593.3990
Fax: +l 416.593.5437
Talia Gordner
Tel: +1416.596.2892
Fax: +l 416.594.2443

rcuervol orens@b laney.com
TGordner@blaney.com

Lawyers for Direct Energy Marketing Limited

AND
TO:

AND
TO:

AND
TO:

AND
TO:

14



AND
TO:

AND
TO:

AND MAPLEROSE HOLDINGS
TO: (CANADA) INC.

UNIF'OR
Unifor Legal Depaftment
205 Placer Court
Toronto, Ontario M2H3H9

Anthony F. Dale
Tel: +1416.495.3750
Fax: +1416.495.3786

anthony.dale@unifor.org

Bargaining agent for employees at Sears
Stores located at Fairview Mall,
Oakville, Peterborough and Windsor

BATTISTON & ASSOCIATES
Suite 202, l0l3 Wilson Avenue
Toronto, Ontario, M3K lcl

Harold Rosenberg
Tel: +l 416.630.7 151 ext. 237
Fax: +1416.630.7472

h.rosenberg@batti stonlaw. com

Lawyers for Toronto Concrete Floors

ARGO PARTNERS
l2 West 37th Street, 9th Floor
New York, NY 10018 U.S.A.

Paul S. Berg
p aul@ar gopartn ers. n et

HAIN CAPITAL GROUP, LLC
Meadows Office Complex
301 Route 17 Nofth
Rutherford, NJ 07070

Andrea Herman
Robert Koltai
Amanda Rapoport
Tel: +1201.896.6100
Fax: +1 201.896.6102

ar apop ort@h ai ncap ital. co m
aher man@hai ncap ital.co m
rkoltai @hain c ap i t a I . c o m

BLAKE, CASSELS & GRAYDON LLP
199 Bay Street
Suite 4000, Commerce Court West
Toronto, Ontario M5L lA9

Linc Rogers
Tel: +1 416.863.4168
Kelly Peters
Tel: +1416.863.4271
Fax: +l 416.863.2653

linc.rogers@blakes.com
kel ly.peters@blakes.com

Lawyers for the Respondent,
Stanley Black & Decker, Inc.

Sushrat Mehan, Vice-President
Tel: +1647.229.4000

S ushrat@MehanGroup.ca

Landlord of Sears London location (784
Wharncliffe Rd. S.)
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TO:

Sara-Ann Van Allen
Tel: +1416.863.4402
Fax: +l 416.863.4592
sara.vanallen@dentons. com

Lawyers for SSH Bedding Canada Co

Federal and Provincial Crown Offïces:

DENTONS CANADA LLP
77 King Street West, Suite 400 Toronto-
Dominion Centre
Toronto, Ontario M6K 0Al

ATTORNEY GENERAL OF
CANADA
Department of Justice Canada
Ontario Regional Offrce -Tax Law
Section
The Exchange Tower,
130 King Street West, Suite 3400, Box
36
Toronto, Ontario M5X lK6

I)iane Winters
Tel: +1416.973.3172
Fax: +1416.973.0809
diane.winters@j u stice. gc.ca

Lawyers for the Minister of National
Revenue

MINISTRY OF THE ATTORNEY
GENERAL (ALBERTA)
2nd Floor, Bowker Building
9833 - 109 Street NW
Edmonton, Alberta T5K 2E8

General Enquiries:
Tel: +l 780.427.2711
Fax: +l 780.427.2789

Minister's Office:
Kathleen Ganley, Minister Justice and
Solicitor General
Tel: +l 780.427.2339
Fax: +1780.422.6621
ministryofi ustice@gov.ab.ca

DAVIES WARD PHILLPS & VINEBERG
S.E.N.C.R.L., s.r.I./LLP
1501 McGill College Avenue, 26th Floor
Montréal, Québec H3A 3N9

Christian Lachance
Tel: +l 514.841.6576
Fax: +l 514.841.6499
clachance@dwpv.com

Lawyers for I.E.l., Inc

MINISTRY OF THE ATTORNEY GENERAL
(oNTARTO)
McMurtry-Scott Building
720 Bay Street, I 1th Floor
Toronto, Ontario M7A 2S9

General Enquiries:
Tel: 416326.2220
Fax: 416.326.4007
attorn e y ge n er al@ontar io . c a

Minister's Office:
Yasir Naqvi, Attorney General
ynaqvi.mpp@l iberal.ola.org

MINISTRY OF'JUSTICE AND ATTORNEY
GENERAL
Legal Services Branch, Revenue & Taxation
400 - 1675 Douglas Street,
Victoria, BC V8W 2G5

Mailine Address:
PO BOX 9289 STN PROV GOVT,
Victoria, BC V8W 9J7

Aaron Welch
Tel: +l 250.356.8589
Fax: +l 250.387.0700

Aaron. Welch@gov .bc.ca
AGL S B RevT ax@gov .b c.ca
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AND
TO:

MINISTRY OF THE ATTORNEY
GENERAL (MANITOBA)
104 Legislative Building
450 Broadway
Winnipeg, Manitoba R3C 0V8

General Enquiries:
Tel: +1204.945.3744
mgi@gov.mb.ca

Minister's Office:
Heather Stefanson, Minister of Justice
and Attorney General
Tel: +1204.945.3728
Fax: +1204.945.2517
minjus@leg.gov.mb.ca

DEPARTMENT OF JUSTICE AND
PUBLIC SAF'ETY
(NEWFOUNDLAND)
P.O. Box 8700
St. John's, Newfoundland AIB 4J6

General Enquiries:
Tel: +1709.729.5942
justice@gov.nl.ca

Minister's Office:
Andrew Parsons, Attorney General
Tel: +1418.729.2869
Fax: +l 418.729.0469
justice@gov.nl.ca

MINISTÈRE DE LA JUSTICE
(QUÉBEc)
Édif,rce Louis-Philippe-Pigeon
1200, route de l'Église, 9e étage

Québec City, Québec GlV 4M1

General Enquiries:
Tel: +1418.643.5140
informations@j ustice. gouv.qc.ca

Minister's Office:
Stéphanie Vallée, Minister of Justice
Tel: +1418.643.4210
Fax: +1418.646.0027
ministre@j ustice. gouv.qc.ca

MINISTRY OF'THE ATTORNEY GENERAL
(NEW BRUNSWTCK)
Chancery Place, 2nd Floor, Room: 2078
P. O. Box 6000
Fredericton, New Brunswick E3B 5Hl

General Enquiries:
Tel: +1506.462.5100
Fax: +1 506.453.3651
j ustice.comments@ gnb.ca

Minister's Office:
Serge Rouselle, Attorney General
Tel: +1506.453.2690
Fax: +l 506.453.3988
serge. rou s se lle@gnb.ca

MINISTRY OF'THE ATTORNEY GENERAL
(NOVA SCOTTA)
1690 Hollis Street
P.O. Box 7
Halifax, Nova Scotia B3J 2L6

General Enquiries:
Tel: +1902.424A030
justweb@gov.ns.ca

Minister's Office:
Diana C. V/helan,
Minister of Justice and Attorney General
Tel: +1902.424.4044
Fax: +1902.424.0510
JUSTMIN@novascoti a.ca

DEPARTMENT OF'JUSTICE AND PUBLIC
SAFETY (PEr)
Fourth Floor, Shaw Building, South
95 Rochford Street, P.O. Box 2000
Charlottetown, PE CIA 7N8

Minister's Office:
H. Wade Maclauchlan, Minister of Justice and
Public Safety
Tel: +1902.368.6410
Fax: +1902.368.6488
sthorne@gov.pe.ca
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AND
TO:

TO:

MINISTRY OF'' JUSTICE
(SASKATCHEWAI\r)
355 Legislative Building
Regina, Saskatchewan S4S 083

Minister's Office:
Gordon Wyant, Minister of Justice and
Attorney General
Tel: +l 306.787.5353
Fax: +1306.787.1232
j us.minister@gov.sk.ca

Courtesv Copies:

LONGVIEW COMMUNICATIONS
INC.
Suite 612 - 25 York Street
Toronto, Ontario M5J 2V5

Joel Shaffer
j shaffer@ lon gv i ewcomm s.ca

Peter Block
pblock@longviewcomms.ca

frina Vukosavic
ivukosav ic@lon gviewcomms.ca
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1

Cotrrt File No. CV-17-l1846-00CL

0ntario
SUPERIOR COURT OF JUSTICE

COMMERCIAL LIST

IN THE MATTER OF THE COMPANIES' CREDITORS
ARRANGEMENT ACT, R.S.C. 1985, c. C-36, AS AMENDED

AND IN THE MATTER OF A PLAN OF COMPROMISE OR
ARRANGEMENT OF SEARS CANADA INC., CORBEIL
ÉrEcrruquE INC., s.L.H. TRANSIORT INC., THE cur INC.,
SEARS CONTACT SERVICES INC., INITIUM LOGISTICS
SERVICES [NC., INITIUM COMMERCE LABS INC., INITIUM
TRADING AND SOURCING CORP,, SEARS FLOOR
COVERING CENTRES INC., 173470 CANADA INC., 2497089
ONTARIO INC., 6988741 CANADA INC., 10011711 CANADA
INC., 1592580 ONTARIO LIMITED, 955041 ALBERTA LTD.,
420T531 CANADA fNC., 168886 CANADA [NC., AND 3339611
CANADA INC.

APPLICANTS

AFF¡DAVIT OF SËAN STIDWILL
(Sworn July 17 , 2017)

I, SEAN STIDWILL, of the City of Toronto, in the Province of Ontario, MAKE

OATH AND SAY

1. I am an associate at the law firm of Osler, Hoskin & Harcourt LLP, the lawyers

for the Applicants in these proceedings. As such, I have personal knowledge of the matters

deposed to in this Affidavit, based on my direct involvement in this matter. I swear this Affrdavit

in support of the Applicants' motion for approval of a sale liquidation process and for no other

pu{pose.

2. As described in the Affidavit of Billy Wong sworn JuIy 12,2017 (the "'Wong

Affidavit"), a conüactual joint venture comprised of Gordon Brothers Canada ULC and
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Merchant Retail Solutions ULC (together, the "Original JV") and Sears Canada Inc. ("Sears

Canada") entered into an Agency Agreement (the "Original Agency Agreement") and a

Consulting Agreement (the "Original Consulting Agreement", together with the Original

Agency Agreement, the "Original Liquidation Agreements") on luly 12,2017. Copies of the

Original Agency Agreement and the Original Consulting Agreement were attached as Exhibits

"8" and "C", respectively, to the V/ong Affidavit.

3. As described at paragraph 78 of the First Report of the Monitor dated July 12,

2017, in accordance with the Original Liquidation Agreements, the Original JV provided Sears

Canada with notice that the transactions contemplated by the Original Liquidation Agreements

will be syndicated with Tiger Capital Group and Great American Group or their affiliates.

Attached as Exhibit "4" to this Affidavit is a copy of the Amended and Restated Agency

Agreement dated July 12, 2017 and amended and restated on July 14, 2017 between Sears

Canada and a contractual joint venture comprised of Gordon Brothers Canada ULC, Merchant

Retail Solutions ULC, Tiger Capital Group, LLC and GA Retail Canada ULC (the "Amended

and Restated Agency Agreement"). Attached as Exhibit "8" to this Affidavit is a copy of the

Amended and Restated Consulting Agreement dated July 12,2017 and amended and restated on

July 14, 2017 between Sears Canada and a contractual joint venture comprised of Gordon

Brothers Canada ULC, Merchant Retail Solutions ULC, Tiger Capital Group, LLC and GA

Retail Canada ULC (the "Amended and Restated Consulting Agreement"). Attached as

Exhibit "C" to this Aff,rdavit is a blackline of the Amended and Restated Agency Agreement to

the Original Agency Agreement. Attached as Exhibit "D" to this Affidavit is a blackline of the

Amended and Restated Consulting Agreement to the Original Consulting Agreement.
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SWORN BEFORE ME at the City of

Toronto, in the Province of Ontario on July

17 ,2017 .

fo, Affidavits

SouX È ?&vtc .

Sean Stidwill
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THIS IS EXHIBIT TA'' TO THE AFFIDAVIT

OF SEAN STID\ryILL SWORN BEFORE ME

oN THIS 17th DAY OF JULY,20I7.

A commissioner for taking Affidavits
¿lorrtlt P*vtc,
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SEARS CANADA INC.

(Company)

-and-

A contractual joint venture comprised of

GORDON BROTHERS CANADA ULC and

MERCHANT RETAIL SOLUTIONS ULC ANd

TIGER CAPITAL GROUP, LLC and

GA RETAIL CANADA ULC

(Agent)

AMENDED AND RESTATED AGENCY AGREEMENT

Dated: July 12,2077
Amended and Restated: July 74,2017

Prepared by:

Osler, Hoskin & Harcourt LLP
PO Box 50, 1 First Canadian Place,

Toronto, Ontario M5X 188
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AGENCY AGREEMENT

This AMENDED AND RESTATED AGENCY AGREEMENT is dated as of July 12,2017 and

amended and restated as of July 14,2017.

AMONG:

Sears Canada Inc. (the "Companyt')

-and-

A contractual joint venture comprised of

GORDON BROTHERS CANADA ULC and

MERCHANT RETAIL SOLUTIONS ULC ANd

TIGER CAPITAL GROUP, LLC and

GA RETAIL CANADA ULC

(the "Agent")

RECITALS:

A. On June 22,2011, the Company and certain related entities commenced court-supervised

restructuring proceedings under the Companies' Creditors Arrangement Act, R.S.C. 1985,

c. C-36,as amended (the "CCAA Proceedings") and obtained an initial order (as amended

from time to time, the "Initial Order") from the Ontario Superior Court of Justice

(Commercial List) (the "Court").

B. Pursuant to the Initial Order, FTI Consulting Canada Inc. was appointed as monitor (the

"Monitor") in the CCAA Proceedings and the engagement of BMO Nesbitt Burns Inc.

("BMO") as financial advisor to the Company was approved.

C. The Company currently operates a network of retail stores across Canada and has identihed
ceftain stores for liquidation and closure.

D. A contractual joint venture composed of Gordon Brothers Canada ULC and Merchant

Retail Solutions ULC entered into an agency agreement with the Company dated July 12,

2017 (the "Original Agency Agreement").

E. On July 12,2077, Gordon Brothers Canada ULC and Merchant Retail Solutions ULC
exercised their right to syndicate the transaction contemplated by the Original Agency
Agreement as provided for in Section 18.14 thereof.
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F. The Company and the Agent, in consultation with the Monitor and BMO, ancl subject to
the approval of the Cour1, wish to enter into this amended and restatecl agency agreement
(this "Agreement") in accordance with the terms hereof.

NOW THEREFORE in consideration of the rnutual covenants and agreements herein
contained and other good and valuable consideration (the receipt and sufficiency of which are

hereby acknowledged) the parties hereto agree as follows:

ARTICLE 1

INTERPRETATION

1.1 Definitions

In this Agreement:

"Accepted Credits" has the meaning ascribed to it in Section 10.3(a);

"Additional Taxes and Penalties" has the meaning ascribed to it in Section 12.l(a);

"Agency Documents" has the meaning ascribed to it in Section 16.1(a)(i);

"Agent" means a contractual joint venture comprised of Gordon Brothers Canada ULC,
Merchant Retail Solutions ULC, Tiger Capital Group, LLC and GA Retail Canada ULC;

"Agent's Base Fee" has the meaning ascribed to it in Section 3.5;

"Agent's Charge and Security Interest" has the meaning ascribed to it in Section 13.1(a);

"Agent Claim" has the meaning ascribed to it in Section 12.2(e);

"Agent L/C" has the meaning ascribed to it in Section 3.3(a);

"Agent Sharing Recovery Amount" has the meaning ascribed to it in Section 3.5;

"Agreement" means this agency agreement, together with the attached schedules;

"Approval Order" has the meaning ascribed to it in Section 1a.1(a)(i);

"Assets" means collectively, the Merchandise and the FF&E;

"Beneficiary" has the meaning ascribed to it in Section 3.3(a);

"Benelìts Cap" has the meaning ascribed to it under the definition of "Expenses";

"Budget" üìeans the budget mutually agreed upon between the Company and the Agent,
with the approval of the Monitor, with respect to the FF&E Expenses;

"Business Day" means a day on which chaftered banks in Canada are open for business in
the City of Toronto but does not include a Saturday, Sunday or statutory holiday in the

Province of Ontario;
2
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"Canadian Anti-Spam Legislation" rneans An Act to promote the fficíency and
adaptability of the Canadian economy by regulating certain activities that discourage
reliance on electronic means of carcying out commercial activities, and to amend the

Canadian Radio-television and Telecommunications Commission Act, the Competition
Act, the Personal Inþrmation Protection and Electronic Documents Act and the

Telecommunications Act (5.C.2010, c.23) and its associated regulations;

"Cash Balance Payment" has the meaning ascribed thereto in Section 3.4;

"CCAA Proceedings" has the meaning ascribed to it in the Recitals;

"Central Services" has the meaning ascribed to it in Section l0.l(a)(iii);

"Company" has the meaning ascribed to it in the Recitals;

"Company Consignment Goods" means those goods identified by the Company as being
held by the Cornpany on consignment and identified in Schedule "L";

"Company's Designated Account" means the Company's bank account, the details of
which are set out in Schedule "K";

"Company Personal Information" has the meaning ascribed to it in Section 10.10;

"Company Sharing Recovery Amount" has the meaning ascribed to it in Section 3.5;

"Corporate Office" means the Company's corporate offices located at 290 Yonge St.,

Suite 700, Toronto, Ontario, Canada,M5B 2C3;

"Cost Value" has the meaning ascribed to it in Section a.2@);

"Court" has the meaning ascribed to it in the Recitals;

"Court Condition Date" has the meaning ascribed to it in Section 1a.1(a)(i);

"Defective Merchandise" means any item of inventory that is not saleable as first quality
inventory because it is dented, worn, scratched, torn, tailored, soiled, ripped, faded,
mismatched, missing pieces, mis-mated, out of box (if normally sold as new in-the-box),
or near-sized, items typically sold as a set which are incomplete, or merchandise affected
by other sirnilar defenses renclering it not first quality, and as to which Agent and Company
mutually agree on its value to define its Cost Value;

"Delayed Delivery Goods" ûreans any goods located in the Locations as at the Sale

Commencement Date that were purchased and paid for prior to the Sale Commencement
Date and reflect in the file named "Jul Wkl Unshipped Sales_by store.xlsx" provided to
the Agent on July 12,2017;

"Designated Company Consignment Goods" has the meaning ascribed to in Section
a.aþ);

J
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"Designated Deposit Accounts" has the rneaning ascribed to it in Section 6.1(a);

"Designated Sundry Goods" has the meaning ascribecl to it ir-r Section a.aþ);

"Designated Sundry And Consignment Goods Commission" has the meaning ascribed
to it in Section a.aþ);

"Designated Sundry And Consignment Goods Proceeds" means the proceeds of sale

from the Designated Sundry Goods and the Designated Company Consignment Goods, net

of Sales Taxes;

"Distribution Center" means any of the Company's distribution centers, storage facility
and warehouses;

"Encumbrances" shall mean all security interests (whether contractual, statutory or
otherwise), hypothecs, mortgages, trusts or deemed trusts (whether contractual, statutory
or otherwise), liens, executions, levies, charges or other financial or monetary claims,
priorities, prior claims, and encumbrances, including, without limitation, the charges
granted by the Court under the CCAA Proceedings (including, but not limited to, the

Administration Charge, the KERP Priority Charge, the Directors' Priority Charge, the DIP
Term Lenders' Charge, the DIP ABL Lenders' Charge, the KERP Subordinated Charge,

and the Directors' Subordinated charge, each as defined in the Initial Order);

"Events of Default" shall have the meaning ascribed to it in Section 15.1;

"Excluded Benefits" means paid sick days or sick leave, maternity leave or other leaves
of absence including vacation pay for actual vacation time taken by hourly employees,
termination or severance pay (prior to or during the Sale and including without limitation
any notice in accordance with provincial employmentilabour standards), pension benefits
and similar contributions, and non-statutory benefits (including any amounts payable to

any Retained Employees under the KERP) payable to the Retained Employees and benefìts
in excess of the Benefits Cap;

"Excluded Defective Merchandise" shall moan those items of Defective Merchandise that
are not saleable in the ordinary course because they are so damaged or defective that they
cannot reasonably be used for their intended pu{pose or for which the parties cannot
mutually agree upon a Cost Value, including parts or components held for repairs or not
sold separately by Company to consumers in the ordinary course of business or have been
delisted or are return to vendor goods;

"Excluded FF&E" means (i) all fumishings, removable trade fixtures, equipment and

improvements to real immovable properly that are owned by third party vendors and are

located in the Locations as at the Sale Cornmencernent Date identihed on Schedule "O,
and (ii) all fumishings, removable trade fixtures, equipment and improvements to real
immovable property that are owned by the Company and identified in Schedule "J";

"Excluded Goods" shall mean: (i) goods which belong to third parties including
sublessees, franchisees, concessionaires or licensees, if any, of the Company; (ii) goods

4
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held by Cornpany as bailee or Company Consignment Goods (inclucling Designated

Cornpany Consignment Goods); (iii) Excluded Defective Merchanclise; (iv) FF&E; (v)
Excluded FF&E; (vi) Delayed Delivery Goods; (vii) Designated Sundry Goods; andlor
(viii) In-Transit Merchandise that is not received in the Locations on or before to the

Merchandise Receipt Deadline.

"Excluded Price Adjustments" shall have the meaning ascribed to it in Section a.2@)(iri);

"Expenses" shall mean the normal customary operating expenses of the Sale arising during
the Sale Term and attributable to the Sale, limited to the following:

(i) actual Occupancy Expenses for the Locations on a per Location and per

diem basis through the applicable Vacate Date for such Location in an

amount not to exceed the respective per Location, actual per diem totals

set forth on Schedul c"A", which shall be exclusive of Sales Tax; ggvrdçd
however; commencing on the Sale Commencetnent Date and continuing
as part of each Weekly Sale Reconciliation thereafter, Agent shall pre-fund

two (2) weeks Occupancy Expenses;

(ii) wages, overtime, commissions and, if applicable, existing Company plan

bonuses (excluding the KERP) as well as vacation pay accruing during the

Sale Term (but not arrears) payable by the Company for Retained
Employees used in conducting the Sale for actual days/hours worked
during the Sale Term; provided however, Agent shall be obligated to pre-

fund payroll-related expenses consistent with the Company's customary
payroll funding practices and timing, it being understood that the Agent
will never be the employer;

(iii) actual amounts payable by the Company for statutory deductions and

amounts payable by the Company for benefits during the Sale Term for
Retained Employees used in the Sale (including Canada Pension Plan
premiums and other similar premiums, employment insurance premiutns,

employment health taxes, workers' compensation prerniums, health care

insurance benefits, and vacation pay accruing during the Sale Term (but

not in arrears)), but excluding Excluded Benefits, for actual days/hours

worked during the Sale Tetm in an amount not to exceed l0% of base

payroll for each Retained Employee in the Locations (the "Benefits Cap").
For the purposes herein, "base payroll" shall include commissions and

bonuses payable under the Company's compensation policy in effect as at

the Sale Commencement Date; provided, however, Agent shall be

obligated to pre-fund payroll-related expenses consistent with the

Company's customary payroll funding practices and timing, it being
understood that the Agent will never be the employer;

(iv) all out of pocket costs and expenses associated with Agent's on-site
supervision of the Locations, including (but not limited to) any and all fees

paid to atm's length third-parties, wages, bonuses, taxes, payroll expenses,

and deferred compensation of Agent's field personnel, travel to, from or

5
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between the Locations, and out-of-pocket and cotnmercially reasonable
expenses relating thereto (including reasonable and documented corporate

travel to monitor and manage the Sale and third parly payroll fees, costs

and expenses);

(v) all costs of advertising, signage and banners (interìor and exterior) and in-
store signs that are produced and used for the Sale in compliance with the

Sales Guidelines whether incurred prior to the Sale or during the Sale

Term;

(ui) promotional costs incurred by Agent pursuant to the terms of this
Agreement, including, without limitation, sign walkers, adverlising,
rnedia, production and creative, digital and direct mailings relating to the

Sale;

(vii) cost of additional supplies used at the Locations as may be required by
Agent in the conduct of the Sale (excluding those supplies located at the

Locations on the Sale Commencement Date which may be used by Agent
at no charge);

(viii) to the extent not included in per diem Occupancy Expense totals, local and

long distance telephone expenses incurred at the Locations;

(ix) credit card and bank card fees, bank charges, chargebacks and creditidebit
card discounts with respect to Merchandise sold in the Sale;

(x) any and all costs of processing, moving, transferring or consolidating
Merchandise between and among the Locations, including delivery and

freight costs;

(xi) bank service charges, cheque guarantee fees, and bad cheque expenses, to

the extent attributable to the Sale;

(xii) all fees and charges required to comply with laws regulating the conduct
of store closing sales;

(xiii)

(xiv)

Locations' cash theft and other cash shortfalls in the cash registers;

postage, courier and overnight mail charges to and from or among the

Locations and the Corporate Office (to the extent relating to the Sale);

(xv) to the extent not included in per diem Occupancy Expense totals,
Locations' snow and trash removal; provided however in connection with
the conduct of the Sale and/or Agent's vacating of the Locations (but not
in connection with the disposition of any unsold FF&E or other non-
Merchandise assets being abandoned or otherwise disposed of by the

Cornpany), to the extent that the Company incurs additional trash removal
charges at a Location, other than the fixed charge component of the

Company's lease obligation for a particular Location provicled for in the

6
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per diem Occupancy Expense totals (the "Non-CAM Trash Removal
Charges"), such Non-CAM Trash Removal Charges shall be paid by
Agent as an Expense of the Sale, in addition to any trash removal charges

as may be set forth in Occupancy Expense totals.

(xvi) fifty percent (50%) of each of (i) the fees of the Inventory Taking Service

to conduct the Inventory Taking at the Locations and (ii) payroll and

related costs for Retained Employees who work at the Locations during the

Inventory Taking in such Locations;

(xvii) third party payroll processing fees;

(xviii) cost of all security in the Locations (to the extent customarily provided in
the Locations), including, without limitation, armored car service, security
personnel and monthly alarm services for the Locations;

(xix) cost of Agent's actual cost of capital,letter of credit fees and cuffency
conversion expenses related to the Sale, including wire transfer and bank

charges related to the Initial Guaranty Payment, the Guaranteed Amount,
an Overfunded Amount, if applicable, and the Agent LiC;

(xx) Agent's reasonable out-of-pocket fees and expenses, including but not

limited to, legal fees and expenses incurred in connection with the review
of data and preparation, negotiation and execution of this Agreement, the

Approval Order, Sales Guidelines, any anclllary documents, and other

diligence costs incurred prior to and during the Sale Tenn in an amount not

to exceed $100,000;

(xxi) to the extent not included in per diem Occupancy Expense totals, third
party cleaning expenses related to the Locations;

(xxii) all costs and expenses ofproviding such additional Location-level services,

including, without limitation, (i) the employment of temporary help (which
shall be coordinated and implemented through the Company's human
resources department), which Agent and the Company consider

appropriate, and (ii) the actual cost of any deliver or repair services, to the

extent provided by the Agent pursuant to section 10.1(a), below;

(xxiii) actual cost of Agent's insurance;

(xxiv) The actual amount of any Retention Bonuses for Retained Employees paid

by the Agent in accordance with Section 1 1 .l (d) hereof; and

(xxv) for the Sale Term a pro rata portion of the Company's premiums in respect

of general liability, casualty, property, inventory, and other insurance
policies attributable to the Merchandise and the Locations.

Provided however that "Expenses" shall not include: (i) Excluded Benefits; (ii) any rent or
other occupancy expenses other than Occupancy Expenses in accordance with subsection

7
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(i) and Schedule "4" hereof to the extent actually incurred; (iii) any costs or expenses

associated with ar-ry of the Non-Store Locations except as set forth above; (iv) Sales Tax
on any of the Expenses if Agent is registered for harmonized sales tax or goods and services

tax under Parl IX of the Excise Tax Act (Canada); (v) any costs or expenses arising or'

accruing during the FFE Removal Period; and (vi) expenses or liabilities arising or accruitrg
during the Sale Tenn in connection with the Sale, other than the Expenses listed above, all
of which shall be paid by Agent or the Company, as applicable, promptly when due during
the Sale Term. Notwithstanding anything herein to the contrary, to the extent that any
Expense listed in this definition is also included on Schedule "A", then Scheclule "A" shall
prevail and such Expense shall not be double counted;

"FF&E" means all furnishings, removable trade fixtures, equipment, and improvements to
real immovable property that are located in the Locations and are owned by the Company,
but excluding the Excluded FF&E;

"FF&E Commission" has the meaning ascribed to it in Section 5.1(a);

"FF&E Expenses" has the meaning ascribed to it in Section 5.1(a);

"FF&E Proceeds" means the proceeds of sale from the FF&E net of Sales Taxes;

"FF&E Removal Deadline" has the meaning ascribed to it in Section 5.1(b);

"FF&E Removal Period" has the meaning ascribed to it in Section 5.1(b);

"Final Reconciliation" has the meaning ascribed to it in Section 7.1(c);

"Final Inventory Report" has the meaning ascribed to it in Section 3.2(a);

"Full-Line Cost Factor Threshold" has the meaning ascribed to it in Section 3.1(a)(iii);

"Full-Line Guaranty Percentage" has the meaning ascribed to it in Section 3.1(a)(i);

"Full-Line Guaranteed Amount" has the meaning ascribed to it in Section 3.1(a)(i);

"Full-Line Merchandise" means, solely as it relates to the Full-Line Stores, all finished,
new, first quality goods inventory saleable in the ordinary course ofbusiness that are owned
by the Company and that are located at the Locations that are Full-Line Stores on the Sale

Commencement Date, including (i) all floor models and sample goods, (ii) all Full-Line
Merchandise subject to Gross Rings, (iii) In-Transit Merchandise received in the Locations
that are Full-Line Stores by the Merchandise Receipt Deadline, and (iv) Defective
Merchandise that would otherwise constitute Full-Line Merchandise for which the Agent
and the Company can agree on a Cost Value, but, in all cases, expressly excluding all
Excluded Goods;

"Full-Line Merchandise Threshold" has the meaning ascribed to it in Section 3.1(a)(ii);

"Full-Line Stores" means the Locations identified as full-line retail stores on Schedule
"8";

8
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"Gross Rings" has tlie meaning ascribed to it in Section 4.3:

"Guaranteed Amount" means the aggregate value of the Home Store Guaranteed Amount
and the Full-Line Guaranteed Amount;

"Hazardous Materials" means, collectively, any chemical, solid, liquid, gas, waste, or
other substance having the characteristics identified in, listed under, or designated pursuant
to any laws, statutes or regulations of a goverrìmental unit or agency thereof, as presenting
an imminent and substantial danger to the public health or welfare or to the environment
or as otherwise requiring special handling, collection, storage, treatment, disposal, or
transportation;

"Home Store Cost Factor Threshold" has the meaning ascribed to it in Section 3.1(bXiii);

"Home Store Guaranteed Amount" has the meaning ascribed to it in Section 3. 1(bXi);

"Home Store Guaranfy Percentage" has the meaning ascribed to it in Section 3.1(bXi);

"Home Store Merchandise" means, solely as it relates to the Home Stores, all finished,
new, first quality goods inventory saleable in the ordinary course ofbusiness that are owned
by the Company and that are located at the Locations that are Home Stores on the Sale
Commencement Date, including (i) all floor models and sample goods (ii) Home Store
Merchandise subject to Gross Rings, (iii) In-Transit Merchandise received in the Locations
that are Home Stores by the Merchandise Receipt Deadline, and (iv) Defective
Merchandise that would otherwise constitute Home Store Merchandise for which the Agent
and the Company can agree on a Cost Value, but, in all cases, expressly excluding all
Excluded Goods;

"Home Store Merchandise Threshold" has the meaning ascribed to it in Section
3.1(bXii);

"Home Stores" means the Locations identified as home store retail stores on Schedule "8"

"In-Transit Merchandise" means all new, finished, first-quality saleable goods reflected
in the file named "Warehouse to FL Transfers.xlsx" posted to the Company's datasite on
July 7,20171'

"Initial Guaranty Payment" has the meaning ascribed to it in Section 3.2(a);

"Initial Order" has the meaning ascribed to it in the Recitals hereto;

"Inventory Date" has the meaning ascribed to it in Section 4.1;

"Inventory Reconciliation Date" has the meaning ascribed to it in Section 3.2(a);

"Inventory Taking" has the meaning ascribed to it in Section 4.1;

"Inventory Taking Instructions" has the meaning ascribed to it in Section 4.1;

9
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"Inventory Taking Service" has the meaning ascribed to it in Section 4.1 ,

"JV Member" means a member of the joint venture comprising the Agent.

"KERP" moans the Key Ernployee Retention Plan approved by the Couft in the Initìal
Order;

"LlCDate" has the meaning ascribed to it in Section 3.3(a);

"Lenders" means, collectively, the DIP ABL Lenders and the DIP Tenn Lenders (each as

defined in the Initial Order);

"Locations" means all of the Cornpany's retail store locations as described in Schedule
,.Brr;

"Lo'west Location Price" has the meaning ascribed to it in Section a.2@)(i1);

"Loyalty Points" means the points eamed on the Loyalty Program which can be redeemed
for merchandise, in accordance with the terms of the Loyalty Program;

"Loyalty Program" means the Sears Club Points Program which allows customers to eam

and redeem Loyalty Points;

"Merchandise" means all Full-Line Merchandise and Home Store Merchandise;

"Merchandise File" means (i) with respect to Full-Line Stores, the Company's file "Full
line Ticket price and cost by item Updated July 6th .xlsx", including specifically the ticket
price June 29,2017 field included in said file, and (ii) with respect to Home Stores, "Store
Inventory by Item Wk22 (Active-Inactive Inventory w aging).xlsx";

"Merchandise Receipt Deadline" means the date that is twenty-eight (28) days after the

Sale Commencement Date;

"Monitor" has the meaning ascribed to it in the Recitals;

"Net Designated Sundry And Consignment Goods Proceeds" means all amounts
collected on account of Designated Sundry Goods and Designated Company Consignment
Goods, net of Sales Taxes and the Designated Sundry And Consignment Goods

Commission;

"Net FF&E Proceeds" means all amounts collected on account of FF&E, net of the FF&E
Expenses, Sales Taxes, and FF&E Commission;

"Non-CAM Trash Removal Charges" has the meaning ascribed to it under the definition
of"Expenses";

"Non-Store Locations" means, collectively, the Distribution Centers and the Corporate
Off,rce;

10
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"Occupation Agreements" lÌteans the leases, subleases or other occupation agreements

relating to the Locations in which the Assets ale located ancl to which the Company is a
party;

"Occupancy Expenses" means the costs of occupatiou as set out on Schedule "4", on a
per diem, per Location (including arry percentage rent as tnay become due and owing in
connection with the Sale);

"Overfunded Amount" has the meaning ascribed to it in Section 6.1(Ð;

"Payment Date': has the rneaning ascribed to it in Section 3.2(a);

"Prevailing Discount Adjustment" has the meaning ascribed to it in Section a.z@)(iv);

"Privacy Law" means the Personal Inþrmation Protection and Electronic Documents Act
(Canada), the Freedom of Inþrmation and Protection of Privacy Act (Canada) and any

comparable law of any other province or territory of Canada, including, for greater

ceftainty, Canadian Anti-Sparn Legislation;

"Privacy Policies" means the Company's privacy policies and procedures relating to (i)
the protection of the privacy and security of Company Personal Information, and (ii)
Canadian Anti-Spam Legislation;

"Proceeds" means all cash and non-cash consideration from (i) a sale or other disposition
of Merchandise and Remaining Merchandise made under this Agreement, and (ii) all
proceeds of Company's insurance for loss or damage to Merchandise arising from events

occurring during the Sale Term, but exclusive of (a) Sales Taxes, (b) credit card and bank
card fees and chargebacks, and (c) allowances and customer credits. For the avoidance of
doubt, (i) proceeds from the sale of Excluded Goods, (ii) FF&E Proceeds; and (iii)
Designated Sundry And Consignment Goods Proceeds, shall not be "Proceeds";

"Promotional Calendar" means the sales and promotions reflected in the file named

"20IJ Marketing Calendar -Final-.xlsm" provided to the Agent on July 17,2017;

"Reconciled In-Transit Receipts" has the meaning ascribed to it in Section 4.1'

"Remaining FF&E" has the meaning ascribed to it in Section 5.1(e);

"Remaining Merchandise" has the meaning ascribed to it in Section 9.1;

"Retail Price" has the meaning ascribed to it in Section a.2@)(1);

"Retained Employees" has the meaning ascribed to it in Section 1 1.1(a);

"Retention Bonuses" has the meaning ascribed to it in Section 1 1.1(d);

"Retrieval Date" has the meaning ascdbed to it in Section 10.3(d);
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"Sale" means the sale by the Agent of the Merchandise, Designatecl Sundry Goods,

Designated Cornpany Consignment Goods and FF&E during the Sale Term, and, solely
with respect to the FF&E, also during the FF&E Rernoval Period, in accordance with this
Agreernent;

"Sale Commencement Date" shall mean July 21,2017, or such other date as may be

agreed to by Cornpany and Agent with the approval of the Monitor and consent of the

Lenders;

"Sales Guidelines" means the guiclelines attached hereto as Schedule "G";

"Sale Term" means the period starting on the Sale Cornmencement Date and ending on
the Sale Termination Date;

"Sale Termination Date" means the date on which the Sale terminates at each Location,
which date shall be no later than October 12,2017 (subject to further extension as may be

mutually agreed upon, in writing, by the Agent and the Company, with the approval of the

Monitor and the Lenders);

"Sales Taxes" has the meaning ascribed to it in Section l2.l(a);

"sharing Amounts" has the meaning ascribed to it in Section 3.5;

"Unclaimed Delayed Delivery Goods" has the meaning ascribed to it in Section 10.3(d);

"Unpaid Company's Entitlement" shall have the meaning ascribed to it in Section
1 3.1 (a);

"Vacate Date" has the meaning ascribed to it in Section 10.6; and

"Weekly Sale Reconciliation" has the meaning ascribed to it in Section 7.1(b).

1.2 Extended Meanings

Words importing the singular include the plural and vice versa, words importing gender

include all genders and words importing persons include individuals, partnerships, associations,
trusts, unincorporated organisations, corporations and governmental authorities. The term
"including" means "including, without limitation," and such terms as "includes" have similar
meanings.

1.3 Schedules

The following Schedules are incorporated in and form an integral part of this Agreement:

Schedule "A": Occupancy Expenses

Schedule "B": Locations

Schedule "C": Merchandise Threshold Adjustrnents

12
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Schedule "D"

Schedule "E":

Schedule "F"

Schedule "G":

Schedule "H":

Schedule "I"

Schedule "J":

Schedule "K":

Schedule "L"

Schedule "M":

Schedule "N":

Schedule "O":

Cost Factor Thresholds Adjustrnents

AgentL/C

Inventory Taking Instructions

Sales Guidelines

Form of Approval Order

I Intentionally Ornitted]

Company Owned Excluded FF&E

Company' s Designated Account

Company Consignment Goods

IIntentionally Omitted]

IIntentionally Omitted]

Third-Party Owned Excluded FF&E

ARTICLE 2

APPOINTMENT OF AGENT

2.1 Appointment of Agent

The Company hereby appoints the Agent, and the Agent hereby agrees to serve as the
Company's exclusive agent and mandatary for the limited purpose of conducting the Sale at the
Locations, disposing of the Merchandise and liquidating the FF&E at all of the Locations, the
whole in accordance with the terms and conditions of this Agreement.

The Agent hereby acknowledges that it will not hold itself out as Agent of the Company
except as specifically provided for in this Section and that the Agent's authority as Agent of the
Company is limited to the powers specifically provided for in this Agreement.

2.2 No Warranty

Except for the Company's representations and warranties expressly set forth in this
Agreement, the Agent acknowledges that it has made such inspections of the Merchandise and
FF&E as it deems appropriate and that neither the Cornpany nor the Monitor have made to the
Agent or any other person any representation, warranty or condition, whether statutory (including
under the Sale of Goods Act (Ontario) or sirnilar legislation), express or irnplied, oral or written,
legal, equitable, collateral or otherwise, as to title, encurnbrances, fitness for purpose,

13
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rnarketability, condition, quantity or quality thereof or in respect of any other matter or thing
whatsoever.

ARTICLE 3

CONSIDERATION TO COMPANY AND AGENT

3.1 Guaranteed Amount

(a) Full-Line Stores.

(i) As a guaranty of Agent:s perfonnance hereunder in respect of Full-Line
Stores, Agent guarantees that the Company shall receive eighty percent
(80%) (the "Full-Line Guaranty Percentage") of the aggregate Cost
Value of the Full-Line Merchandise (the "Full-Line Guaranteed
Amount"), which Full-Line Guaranteed Amount shall be paid at such
times and in such rnanner as shall hereinafter be provided. The Full-Line
Guaranteed Amount will be calculated based upon the aggregate Cost
Value of the Full-Line Merchandise as determined bV (A) the Final
Inventory Report after verification and reconciliation thereof by Agent and

Company and satisfactory to the Monitor; (B) the aggregate Cost Value of
the Full-Line Merchandise subject to Gross Rings; and (C) any other
adjustments to Cost Value as expressly contemplated by this Agreement.

(ii) The Full-Line Guaranty Percentage has been fixed based upon the
aggregate Cost Value of the Full-Line Merchandise included in the Sale

being not less than $49 million and not more than $51 million (the "Full-
Line Merchandise Threshold") as of the Sale Commencement Date. To
the extent that the aggregate Cost Value of the Full-Line Merchandise
included in the Sale is less than, or greater than, the Full-Line Merchandise
Threshold, the Full-Line Guaranty Percentage shall be adjusted in
accordance with Schedule "C" annexed hereto.

(iii) The Full-Line Guaranty Percentage has also been fixed based upon the
aggregate Cost Value of the Full-Line Merchandise included in the Sale as

a percenlage of the aggregate Retail Price of the Full-Line Merchandise
included in the Sale, such percentage being 53.3% (the "Full-Line Cost
Factor Threshold"). To the extent that the ratio of the aggregate Cost
Value of the Full-Line Merchandise included in the Sale to the aggregate

Retail Price of the Full-Line Merchandise included in the Sale is a

percentage greater than the Full-Line Cost Factor Threshold, the Full-Line
Guaranty Percentage shall be adjusted in accordance with Schedule "D"
annexed hereto.

(iv) The adjustments to the Full-Line Guaranty Percentage contemplated by
Section 3.1(a)(ii) and Section 3.1(a)(iii) shall be independent and
cumulative.

(b) Home Stores
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(i) As a guaranty of Agent's performance in respect of Home Stores

hereunder, Agent guarantees that the Company shall receive f,rfty-two-and-
one-half percent (52.5%) (the "Home Store Guaranty Pcrcentage") of
the aggregate Cost Value of the Home Store Merchandise (the "Home
Store Guaranteed Amount"), which Home Store Guaranteed Amount
shall be paid at such times and in such manner as shall hereinafter be

provided. The Horne Store Guaranteed Amount will be calculated based

upon the aggregate Cost Value of the Home Store Merchandise as

determined bV (A) the Final Inventory Report after verification and

reconciliation thereof by Agent and Company and satisfactory to the
Monitor; (B) the aggregate Cost Value of the Home Store Merchandise
sub.ject to Gross Rings; and (C) any other adjustments to Cost Value as

expressly contemplated by this Agreernent.

(ii) The Home Store Guaranty Percentage has been fixed based upon the
aggrega|e Cost Value of the Home Store Merchandise included in the Sale

being not less than $11.5 million and not more than $13 million (the
"Home Store Merchandise Threshold") as of the Sale Commencement
Date. To the extent that the aggregate Cost Value of the Home Store
Merchandise included in the Sale is less than, or greater than, the Home
Store Merchandise Threshold, the Home Store Guaranty Percentage shall
be adjusted in accordance r,vith Schedule "C" annexed hereto.

(iii) The Horne Store Guaranty Percentage has also been fixed based upon the
aggregate Cost Value of the Home Store Merchandise included in the Sale

as a percentage of the aggregate Retail Price of the Home Store
Merchandise included in the Sale, such percentage being 43.9% (the
"Home Store Cost Factor Threshold"). To the extent that the ratio of the
aggregate Cost Value of the Home Store Merchandise included in the Sale

to the aggregate Retail Price of the Home Store Merchandise included in
the Sale is a percentage greater than the Home Store Cost Factor Threshold,
the Home Store Guaranty Percentage shall be adjusted in accordance with
Schedule "D" annexed hereto.

(iv) The adjustments to the Home Store Guaranty Percentage contemplated by
Section 3.1(bxii) and Section 3.1(bxiii) shall be independent and
cumulative.

3.2 Payment of Guaranteed Amount

(a) On the first (1) business clay following the entry of the Approval Order (the "Payment
Date"), Agent shall pay to Company an amount equal to seventy percent (70%) of the
estimated Guaranteed Amount with respect to Merchandise (other than any In-Transit
Merchandise) (calculated based upon the estimated aggregate Cost Value of the Full-Line
Merchandise and the aggregate Cost Value of the Home Store Merchandise to be included
in the Sale as reflected on the Company's books and records maintained in the ordinary
course as of the date immediately preceding the Payrnent Date) (the "Initial Guaranty
Payment") by wire transfer to the Company's Designated Account. The balance of the
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Guaranteed Amount, if any, shall be paid by Agent by wire transfèr to the Company's
Designated Account on the earlier of (i) thirly (30) days after the Sale Commencement
Date and (ii) the second Business Day following the issuance of the final report of the
aggregate Cost Value of the Full-Line Merchandise and the aggregate Cost Value of the
Home Store Merchandise included in the Sale by the Inventory Taking Service, after
review, reconciliation and rnutual written verification thereof by Agent and Company and
satisfactory to the Monitor, after consultation with the Lenders (the "Final Inventory
Report" with the date of cornpletion of such reconciliation and issuance of such Final
Inventory Report to be refened to as the "Inventory Reconciliation Date"); provided,
however, that if the Final Inventory Report has not been rnutually verified by the Agent
and Cornpany and in a form satisfactory to the Monitor by the date that is thirly (30) days
after the Sale Comrnencernent Date, the Agent shall pay the undisputed portion of the
balance of the Guaranteed Amount (if any) on the first business day following the parties
mutual identification of such disputed and undisputed aspects of the Final Inventory
Report. To the extent that the Guaranteed Amount has not been paid in full by the date of
the Final Inventory Report, Agent shall tender payment of the undisputed portion only on
account of any remaining portion of the Guaranteed Amount and any remaining amounts
shall be paid upon the resolution of any dispute or as part of the Final Reconciliation.

3.3 Letter of Credit

(a) To secure the Agent's obligations under this Agreement including, inter alia, Agent's
obligation to pay the balance of the Guaranteed Amount and the Expenses, and in addition
to the Agent indemnification obligations under this Agreement, the Agent shall deliver to
the Company, no later than one (1) Business Day after the Payment Date, one or more
irevocable and unconditional standby letters of credit in an aggregate original face amount
equal to thirty percent (30%) of the estimated Guaranteed Amount, plus an amount equal
to three (3) weeks' estimated Expenses, as estimated by the Agent and the Company, each
acting reasonably and in consultation with the Monitor, naming the Company as

benehciary (the "Beneficiary"), to the extent it is allowed by the Approval Order,
substantially in the form of Schedule "8" attached hereto (the "AgentLlC"). The Agent
L/C shall be issued by Bank of America, N.A. or another bank selected by the Agent
and reasonably acceptable to the Company and the Monitor. The Agent LC shall have
an expiry date of no earlier than 60 days after the Sale Termination Date (the "LlC
Date").

(b) Unless the parties shall have confirmed that they have completed the Final Reconciliation
under this Agreement, then, at least ten (10) days prior to the LlCDate or any subsequent
expiry date, the Beneficiary shall receive an amended Agent L/C, with the sole amendment
being the extension of the LIC Date (or further extending, as the case may be) by no less
than sixty (60) days from the LIC DaLe (or any subsequent extension thereof). If the
Benef,rciary fails to receive such amended Agent LIC no later than ten (10) days prior to
the expiry date, then all amounts hereunder (including, without limitation, the balance of
the Guaranteed Amount, the Company Sharing Recovery Amount and Expenses) shall
become immediately due and payable and the Beneficiary shall be entitled to immediately
draw the full amount of the Agent L/C and apply such amount to all amounts due and
owing hereunder. After applying such draw on the Agent L/C to the amounts owing to the
Company under this Agreement, the balance of the amount drawn shall be held as security
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(c)

for amounts that may become clue and payable to the Company hereunder and once all
amounts have been paid to the Cornpany, the balance shall be paid to the Agent.

In the event that Agent fails to pay the undisputed portion of the Guaranteed Amount, the

Company Sharing Recovery Amount, or any porlion thereof, or any Expenses or other

obligation hereunder when due, the Company may draw on the Agent LIC in an atnount
equal to such unpaid obligations after providing the Agent with two (2) Business Days

advance notice and provided the Agent has not paid the undisputed portion of such unpaid
obligations prior to the expiration of such two (2) Business Day period.

(d) The Cornpany and the Agent agÍeethat, from time to timeupon the Agent?s request; subject

to the consent of the Monitor, the face amount of the Agent L/C shall be reduced by the

aggregate arnount of payments made by the Agent or received by the Cornpany on account

of the Guaranteed Amount to the tirne of each such request provided that at no time shall

the face amount of the Agent LlCbe reduced to an amount less than the pafties' mutually
agreed upon estimate of three weeks of estimated Expenses.

3.4 Cash

In addition to the Guaranteed Amount and other amounts payable to the Company
hereunder, the Agent shall pay to the Company, in connection with the first Weekly Sale

Reconciliation following the making of the Approval Order, an amount equal to the cash in the

registers at the Locations as of the Sale Commencement Date (the "Cash Balance Payment") on

a dollar for dollar basis. An actual count of such cash shall be conducted at each Location by the

Agent and the Company, at the start of the Sale Commencement Date prior to any transactions.

3.5 Compensation to Agent and Sharing of Proceeds

After Proceeds are used to repay Agent for amounts paid on account of the Guaranteed

Amount and to pay Expenses, all remaining Proceeds shall be allocated in the following order of
priority: FIRST: to the Agent in an amount equal to five percent (5%) of the aggregate Cost Value
of the Merchandise ("Agent's Base Fee"); and THEREAFTER as to any remainder, determined
net of Sales Taxes, if any, collectible by the Agent on such amounts: fifty percent (50%) to Agent
("Agent Sharing Recovery Amount") and fifty percent (50%) to Company ("Cornpany Sharing
Recovery Amount" and together with the Agent Sharing Recovery Amount, the "Sharing
Amounts"). To the extent that Company is entitled to receive any funds on account of the

Company Sharing Recovery Amount due to Company, Agent shall pay such Company Sharing
Recovery Amount as part of the Final Reconciliation under Section 7.I(c).

ARTICLE 4

INVENTORY TAKING, VALUATION AND EXCLUDED GOODS

4.1 Inventory Taking

Commencing on the Sale Commencement Date, Company and Agent shall cause

to be taken a SI(U level Cost Value and Retail Price physical inventory of the Merchandise located

in the Locations (collectively, the "Inventory Taking"), which Inventory Taking shall be

cornpleted in each of the Locations as soon as practicable (the date of the Inventory Taking at each
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Location being the "fnvcntory Date" for each such Location), but in any event no later than

fourteen (14) days after the Sale Cornrnencernent Date (subject to the availability of the Inventory
Taking Service), and, with respect to Merchandise located in the Distribution Center, conducted

by Company and Agent upon transfer to the Locations. In-Transit Merchandise received at the

Locations shall be counted and reconciled by the Company and the Agent within five (5) business

days after receipt of such goods in the Locations in accordance with the procedures set forth below
("Reconciled In-Transit Receipts"). Agent shall tenderpayment of the portion of the Guaranteed

Amount attributable to the Reconciled In-Transit Receipts as part of the Weekly Sale

Reconciliations. Company and Agent shall jointly employ RGIS or otherwise mutually agree upoll
a national inventory taking service (the "Inventory Taking Service"). The Inventory Taking shall

be conducted in accordance with the procedures and instructions mutually agreed upon by both
the Agent and the Company and as set forth on Schedule "F" (the "Inventory Taking
lnstructions"), which shall be prepared and mutually agreed upon by both Company and Agent,
in consultation with the Monitor, prior to commencement of the Inventory Taking and shall include
procedures for the processing of In-Transit Merchandise that arrives in a Location after the

Inventory Date (including as to item-level counting, ticketing, and related matters). As an

Expense, Agent shall be responsible for fifty percent (50%) of cost of the Inventory Taking
Service. Company shall be responsible for fifty percent (50%) of cost of the Inventory Taking
Service. Except as provided in the immediately preceding two sentences, Company and Agent
shall each bear their respective costs and expenses relative to the Inventory Taking. Company and

Agent, as well as the Monitor, may each have representatives present during the InventoryTaking,
and shall each have the right to review and verify the listing and tabulation of the InveuioryTaking
Service. Company and Agent further agree that until the Inventory Taking in a parlicular Location
is completed, neither the Company nor Agent shall: (i) move Merchandise within or about the

Location so as to make any such items unavailable for counting as part of the Inventory Taking;
or (ii) remove or add any hang tags, price tickets, inventory control tags affixed to any Merchandise
or any other kind of in-store pricing signage within the Location. Company agtees to cooperate

with Agent to conduct the Inventory Taking (including without limitation by rnaking available to

Agent information relating to sales, units, costs, Cost Value, and Retail Price, and making available
to Agent Company's books, records, work papers and personnel to the extent reasonably necessary

to calculate the Cost Value and Retail Price of the Merchandise). The Inventory Taking, including,
but not limited to the determination of the aggregate Cost Value of the Full-Line Merchandise and

the aggregate Cost Value of the Home Store Merchandise, shall be reconciled by Company and

Agent, in consultation with the Monitor, within ten (10) days after its completion, and the Agent
and the Company shall use their commercially reasonable efforts to accomplish such reconciliation
within such ten (10) day period; provided further, that the Final Inventory Report shall be

completed not later than thirty (30) days after the Sale Commencement Date. In the event that
there is any dispute with respect to the reconciliation of the aggregate Cost Value of the Full-Line
Merchandise or the aggregate Cost Value of the Home Store Merchandise following completion

of the Inventory Taking, then any such dispute shall be resolved in the manner and at the times set

forth in Section 7.1(d) hereof.

4.2 Valuation

For purposes of this Agreement, "Cost Value" shall mean, with respect to each item of
Merchandise (as determined on a SKU by SKU basis), the lower of (i) the lowest cost of
such item as reflected in the Merchandise File and (ii) the Retail Price.

1B

(a)



26

(i) For purposes of this Agreement, "Retail Price" shall mean with respect to
each item of Merchandise, as detennined on a SKU by SKU basis, the
lowest of (x) the lowest ticketed, marked, shelf, hang-tag, stickered, or other
hard rnarked price as at the Sale Commencement Date, (y) the lowest SKU
or PLU as at the Sale Commencement Date; and (z) the lowest PLU, SKU,
article nurnber or file price contained in the Merchandise File, or other file
price as reflected in Company's books and records for such itern; provided,
however that the definition of Retail Price expressly excludes all Excluded
Price Adjustments.

(ii) For purposes of calculating Retail Price, if an item of Merchandise of the
same SKU has more than one ticketed price, file price (as reflected on the
Merchandise File), marked price, shelf price, hang-tag price, stickered
price, or other hard marked price or if multiple items of the same SKU
have different ticketed, file (as reflected on the Merchandise File),
marked, shelf, hang-tag, stickered, or other hard marked prices and such
pricing does not otherwise qualify as an Excluded Price Adjustment, the
lowest ticketed price, file price (as reflect on the Merchandise File),
marked price, shelf price, hang-tag price, stickered price, or other hard
marked price, on any such item shall prevail for such item or for all such
items within the same SKU, as the case may be, that are located within the
same Location (as the case may be, the "Lowest Location Frice"), unless
it is determined by Company and Agent, acting reasonably, that the
applicable Lowest Location Price was mismarked, normal course
markdowns had not been reflected or taken, or such item was priced
because it was damaged or marked as "as is," in which case the correct
price shall control; provided, however, in determining the Lowest
Location Price with respect to any item of Merchandise at a Location, the
Lowest Location Price shall be determined based upon the lowest Retail
Price for such item on a per location basis. No adjustment to Retail Price
shall be made with respect to different Retail Prices for items located in
different Locations.

(iii) "Excluded Price Adjustments" means the following discounts or price
adjustrnents offered by the Company by any means: (i) point of sale

discounts or similar adjustments regardless of tirning or duration; (ii)
member or customer appreciation points or coupons; (iii) multi-unit
purchase discounts; (iv) adjustments for damaged, defective or "as-is"
items; (v) coupons (Company's or competitors') or similar type
coupons/prornotions, catalog, website, or circular prices, or "buy one get
one" type discounts, or similar type discounts or promotions; (vi) custorner
savings pass discounts or "bounce back" coupons, or discounts for future
purchases based on dollar value of past purchases; (vii) obvious ticketing or
rnarking errors, (viii) instant (in-store) or rnail in rebates; or (x) similar
customer specific, temporary, or employee non-product specific discounts
or pricing accornmodations ;
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(iv) The Cost Value and Retail Price of any item of In-Transit Merchandise that

is received in a Location after the l4tl'day after the Sale Commencement

Date, but on or before the Merchandise Receipt Deadline, shall be the

otherwise applicable Cost Value and Retail Price of such item (determined

in accordance with this Section 4.2(a)), multiplied by the inverse of the

excess of the (i) the prevailing Sale discount in effect on the date such itern

arrives in the applicable Location over (ii) the Retail Price (the "Prevailing
Discount Adjustment").

(b) Notwithstanding the provisions of Section 4.2(a), with respect to each item of Defective
Merchandise, the parties shall mutually agree upon the Cost Value (and if Agent and

Company are unable to mutually agree on the Cost Value of any one or more items of
Defective Merchandise, such items shall be deemed Excluded Defective Merchandise).

(c) To the extent that there is any material discrepancy in the Merchandise File or the

Company's books and records that is a manifest elror, the Cost Value should be determined
in a manner that is mutually agreed upon by the Company and the Agent.

4.3 Gross Rings

At each Location, for the period from the Sale Commencement Date until the Inventory
Date for such Location, Agent and Company shall jointly keep (i) a strict corrnt of gross register
receipts less applicable Sales Taxes but excluding any prevailing Sale discounts offered by Agent
("Gross Rings"), and (ii) cash reports of sales within such Location to determine the actual Cost

Value of the Merchandise sold by SKU or article number. Registered receipts shall show for each

item sold the Retail Price for such item and the mark-down or discount, if any, specifically granted

by Agent in connection with the Sale. Agent shall pay that portion of the Guaranteed Amount
calculated on the Gross Rings basis, to account for shrinkage, on the basis of 101% of the aggregate

Cost Value of Merchandise (without taking into account any of the Agent's point of sale discount

or point of sale mark-downs) sold during the Gross Rings period. All such records and reports shall
be made available to Agent and Company during regular business hours upon reasonable notice.
Any Merchandise included in the Sale using the Gross Rings method shall be included as

Merchandise.

4.4 Excluded Goods

(a) The Company shall retain all rights and responsibilities in respect of any Excluded Goods.

Agent shall cooperate with and assist the Company in dealing with any Excluded Goods,

as may be required by the Company, including without limitation, the removal or return of
any Excluded Goods to such parties as may be identified by the Company, all at the

Company's sole cost and expense (and not as an Expense). Except as expressly provided
in this Section, Agent shall have no cost or expense in connection with any Excluded
Goods. If the Cornpany does not elect to have the Agent sell any goods or merchandise that

are otherwise Excluded Goods, then all such Excluded Goods (other than FF&E and

Excluded FF&E) will be segregated and removed by the Company (or the third-pafiy
owner of any such Excluded Goods) from the Locations, at the Company's sole cost and

expense, prior to the Sale Cornmencement Date, to the extent possible (and in all
circumstances, by no later than 30 days following the Sale Commencetnent Date);
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provided, however, that all FF&E and Excluded FF&E (other than Excluded FF&E owned
by third parties) shall rernain in the Locations during the Sale Tenn or any portion thereof
(unless disposed of in accordance with this Agreement).

(b) With the approval of the Monitor, the Company and the Agent rnay mutually agree to
include as part of the Sale such Company-owned goods located at the Locations that do not
otherwise constitute Merchandise or FF&E ("Designated Sundry Goods") and such
Company Consignment Goods as may be designated by the Company to be included in the
Sale (provided the Cornpany has obtained all necessary approvals, or authorizations as may
be required) (the "Designated Company Consignment Goods"), in which case the Agent
shall sell such Designated Sundry Goods and such Designated Company Consignment
Goods at prices established by the Agent, in consultation with the Company. In
consideration for its services in selling the Designated Sundry Goods and such Designated
Company Consignment Goods, the Agent shall be entitled to receive a commission (the
"Designated Sundry And Consignment Goods Commission") from the Company on the
sale of such Designated Sundry Goods and such Designated Company Consignment Goods
equal to seventeen-and-one-half percent (I1.5%) of the Designated Sundry Goods and

Consignment Goods Proceeds.

(c) All gross proceeds from the disposition of the Designated Sundry Goods and the
Designated Company Consignment Goods shall be deposited by the Agent in the
Designated Deposit Accounts on a daily basis. All amounts ou,ing to the Agent and the
Company hereunder shall be reconciled and paid as part of the Weekly Sale Reconciliation
conducted pursuant to Section 7.1(b), and subject to the Final Reconciliation under
Section 7.I(c). All Net Designated Sundry And Consignment Goods Proceeds paid to the
Company or as it may direct as a result of the sale of any Designated Sundry Goods and
any Designated Company consignment Goods by the Agent during the Sale shall not be
included in the calculation of the Guaranteed Amount.

AR'I'ICLE 5

F'F'&E

5.1 Sale of FF&E

(a) The Agent shall have the exclusive right to dispose of all FF&E. In consideration of its
services in selling the FF&E, the Agent shall be entitled to receive a commission (the

"FF&E Commission") from the Company on the sale of any FF&E by the Agent during
the course of the Sale equal to seventeen-and-one-half percent (175%) of the FF&E
Proceeds. In addition, the Company shall reimburse the Agent for the Agent's reasonable
out of pocket expenses attributable to the sale or disposition of FF&E which are not
duplicative of the Expenses set out herein and are in accordance with the Budget (the
"FF8¿E Expenses"). The removal of any FF&E shall be done in a manner consistent with
the Sales Guidelines.

(b) Subject to Section 5.1(h), no later than five (5) days after the relevant Vacate Date for each
Home Store and no later than fourteen (14) days after the relevant Vacate Date for each
Full-Line Store (in each case, the "FF&E Removal Deadline" and the period commencing
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on the Vacate Date and ending on the FF&E Removal Deadline, the "FF&E Renroval
Period"), the Agent shall remove all FF&E (otlier than Excluded FF&E).

(c) During the FF&E Removal Period for each Location, the Company shall provide the Agent
and its invitees with peaceful use and occupancy and access to each such Location for
purposes of selling, disposing, andlor removing the FF&E free of all expenses, including
occupancy costs and expenses associated with each such Location, and for Retained

Employees, if any, utilized during the FF&E Removal Period, any such expenses will
treated as an FF&E Expense and subject to the Budget.

(d) All gross proceeds from the disposition of the FF&E shall be deposited by the Agent in the

Designated Deposit Accounts on a daily basis. All amounts owing to the Agent (together

with Sales Taxes, if any, collectible by Agent thereon) and the Company hereunder shall
be reconciled and paid as part of the Weekly Sale Reconciliation conducted pursuant to
Section 7.1(b), and subject to the Final Reconciliation under Section 7.1(c). All Net FF&E
Proceeds paid to the Company or as it may direct as a result of the sale of any FF&E by
the Agent during the Sale shall not be included in the calculation of the Guaranteed

Amount.

(e) Notwithstanding Section 2.1 and subject to Section 5.1(h), any FF&E that is not sold by
the Agent prior to the applicable FF&E Removal Deadline in section 5.1(b) (the

"Remaining FF&E") shall be removed by the Agent from the applicable Location by no

later than such applicable FF&E Removal Deadline. Subject to Section 5.1(h), the Agent,
shall be entitled to dispose of the Remaining FF&E, free and clear of all Encumbrances, at

Agent's discretion and all proceeds from the sale or other disposition of such Remaining
FF&E will be treated as FF&E Proceeds and any expenses of such removal will be treated

as an FF&E Expense and subject to the Budget. The removal of any Remaining FF&E shall
be done in a manner consistent with the Sales Guidelines.

(Ð Notwithstanding Sections 5.1(a) and 5.1(b) above, the Agent and the Company, with the

consent of the Monitor and Lenders, may agree in lieu of the FF&E Commission, upon a

lump sum guaranty with respect to the FF&E, in which case all FF&E Expenses shall be

the Agent's sole and exclusive obligation with respect to the sale of such FF&E. For clarity,
the obligations of the Agent with respect to Expenses (including Occupancy Expenses for
the Locations) as provided for in this Agreement shall be unaffected by this Section 5.1(Ð.

(g) Notwithstanding anything in this Agreement to the contrary, Agent shall not have any

obligation whatsoever to cap any electrical or plumbing outlets or purchase, sell, make,

store, handle, treat, dispose, or remove any Hazardous Materials from the Locations or
otherwise. Agent shall have no liability to any party for any environmental action brought:
(i) that is related to the storage, handling, treatrnent, disposition, generation, or
transportation of Hazardous Materials, or (ii) in connection with any remedial actions

associated therewith or the Locations. The Cornpany (and not Agent) shall be solely
responsible to cap all electrical items and plurnbing outlets and to remove all Hazardous

Materials frorn the Locations.

Notwithstanding anything herein to the contrary, the Company may, in its entire discretion,
instmct Agent to abandon any Remaining FF&E in any of the Locations by providing
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written notice to the Agent by no later than tliree (3) clays after the receipt of the applicable
notice of Vacate Date. If so instructed, as of the FF&E Removal Deadline, the Agent rnay
abandon in place, in a neat and orderly manner, any unsold FF&E at the applicable
Location and the Budget and FF&E Expenses shall be reduced by such amounts that would
have been spent in connection with the removal of such unsold FF&E. If the Agent chooses

to remove any Remaining FF&E notwithstanding receipt of the aforementioned notice
from the Company, the Agent shall assume all costs and expenses relating to the removal
of such FF&E, which costs and expenses shall not constitute FF&E Expenses and shall
retain any proceeds frorn such sale of Rernaining FF&E for its own account.

ARTICLE 6

CONTROL OF PROCEEDS

6.1 Deposit of Proceeds

(a) The Agent shall utilize the Company's existing point-of-sale systems for
recording all Sales in the Locations. During the Sale Term, all Proceeds (including credit card

Proceeds) and proceeds of the sale of Designated Sundry Goods, Designated Company
Consignment Goods, and FF&E shall be collected by the Company and deposited on a daily basis

into the Company's existing depository accounts designated by, owned and in the name of, the
Company for the Locations (the "Designated Deposit Accounts"). The Company shall be deemed

to hold such proceeds "in trust" for the Agent and the Company, as the case may be, to be dealt
with in accordance with the terms of this Agteement.

(b) Any funds in the Designated Deposit Accounts that do not constitute Proceeds,
and/or other amounts payable to Agent under this Agreement shall remain the property of the
Company and the Company and Agent shall cooperate with each other to establish and implement
appropriate steps and procedures to accomplish a daily reconciliation and remittance to Agent of
all Proceeds (including credit card Proceeds), and other such amounts in consultation with the
Monitor. The Company shall not be responsible for, and Agent shall pay as an Expense hereunder,

all bank fees and charges, including wire transfer charges, related to the Sale and Designated

Deposit Accounts, whether received during or after the Sale Term.

(c) Commencing on the first business day following the Payrnent Date, and continuing
on each business day thereafter, Company shall promptly cause payment to be made to Agent by
wire transfer of immediately available funds, all funds constituting Proceeds (including, without
limitation, Proceeds from credit card sales) that were deposited into the Designated Deposit
Accounts for the prior day. Agent shall, within a reasonable period of time after the date of each

such payment by Company, notify Company of any shortfall in such payment, in which case,

Company shall promptly pay to Agent funds in the amount of any undisputed shorlfall.

(d) The Company and Agent further agree that if at any time during the Sale Term, (i)
Agent holds any amounts due to Company under this Agreernent, Cornpany may, in its discretion,
after two (2) business days' notice to Agent, ofßet such amounts being held by Agent against any
undisputetl amounts due and owing by, or required to be paid by the Cornpany to Agent hereunder,
and (ii) Company holds any amounts due to Agent under this Agreentent, Agent may, in its
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discretion, after two (2) business days' notice to the Company, offset such amounts being held by
the Company against any undisputed amounts due ancl owing by, or required to be paid by, Agent
to the Company hereunder.

(e) All arnounts required to be paid by Agent or Cornpany under any provision of this
Agreement shall be made by wire transfer of imrnediately available funds which shall be wired by
Agent or Company, as applicable, no later than 5:00 p.m. (prevailing Eastern Tirne) on the date

that such payment is due; provided, that all of the information necessary to complete the wire
transfer has been received by Agent ol Cornpany, as applicable, by 2:00 p.m. (prevailing Eastern

Time) on the date that such payment is due. In the event that the date on which any such payment
is dùe is not a Business Day, then such payment shall be made by wire transfer on the next Business

Day.

(Ð In the event that the Agent funds or pays all or any portion of the Company's
obligations under this Agreement, such funding or payment cannot be recovered by the Agent
under Section 6.1(d) by means of an offset, and, as a result of such funding or payment, the

Company received more value than the Company would have otherwise received under this
Agreement had Agent not funded or paid such obligations, the Company shall pay all such funded
or paid amounts to Agent within two (2) Business Days of Agent's request. If and to the extent

the Agent over-funds any amounts hereunder, the Company shall, within two (2) Business Days

of written demand by Agent, pay to the Agent the over-funded amount (the "Overfunded
Amount").

6.2 Credit Card and Debit Card Proceeds

Agent shall use Company's credit card or debit card facilities (including the Company's
credit card or debit card terminals and processor(s), credit card and debit card processor coding,
the Company identification number(s) and existing bank accounts) for credit card and debit card

proceeds. The Company shall process such transactions on behalf of Agent and for Agent's
account, applying customary practices and procedures. 'Without limiting the foregoing, the

Company shall cooperate with Agent to download data from all credit card and debit card terminals
each day during the Sale Term and to effect settlement with the Company's credit and debit card
processor(s), and shall take such other actions necessary to process credit and debit card

transactions on behalf of Agent under the Cornpany's identihcation number(s). The Company shall
deposit, as received, all credit and debit card Proceeds into the Designated Deposit Account and

shall transfer such Proceeds to Agent as set forth in Section 6.1(c) hereof. At Agent's request, the

Company shall cooperate with Agent to establish the Cornpany identifrcation numbers under
Agent's name to enable Agent to process all credit and debit card Proceeds for Agent's account.

The Company shall not be responsible for and Agent shall pay as an Expense hereunder, all credit
and debit card fees, charges, and chargebacks related to the Sale, whether received during or after
the Sale Term. The Agent shall not be responsible for and Agent shall not pay as an Expense

hereunder, all credit and debit card fees, charges and chargeback's unrelated to the Sale, whether
received prior to, during or after the Sale Term.
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ARTICLE 7

SALE RECONCILIATION

7.1 Reconciliation

(a) The Company, the Agent and the Monitor shall have access to the Locatious and access to

all of the books, records and other accounting documents of the Cornpany and the Agent
related to the transaction and shall be entitled to all information necessary in order to
investigate and audit any information provided in connection with the transactions

contemplated under this Agreernent.

(b) On each Thursday during the Sale Term, commencing on the first Thursday after the Sale

Commenoement Date, the Agent and the Company, in consultation with the Monitor, shall
cooperate fully to reconcile Proceeds, Designated Sundry And Consignment Goods

Proceeds, Expenses, Gross Rings, the Guaranteed Amount, Agent's Base Fee, Sharing
Amounts, sales of FF&E, receipts of In-Transit Merchandise, and such other Sale related

items as either party shall reasonably request, in each case for the prior week or partial
week (i.e. Sunday through Saturday), all pursuant to procedures agreed upon by the

Company and the Agent, in consultation with the Monitor (the "Weekly Sale

Reconciliation").

(") Within thirty (30) days after the Sale Termination Date, the Agent and Company (with the

approval of the Monitor and after consultation with the Lenders) shall jointly prepare a

final reconciliation of the Sale including, without limitation, a sumrnary of Proceeds,

amounts due to the Company under this Agreement, amounts due to the Agent under this

Agreement, Sales Taxes, Expenses, FF&E Expenses and any other accountings required
hereunder (the "Final Reconciliation"). Within hve (5) days of completion of the Final
Reconciliation, Agent shall pay to the Company, and the Company shall pay to Agent, any

and all undisputed amounts due to the other and any undisputed and unpaid Expenses shall

be paid by Agent. In the absence of an order of the Court, no disputed amount(s) shall be

paid until the dispute has been resolved by agreement of the Parties or as determined in the

manner prescribed in this Section 7.1(c) hereof. During the Sale Tetm, and until all of
Agent's obligations under this Agreement have been satisfied, the Company (and the

Monitor) and the Agent shall have reasonable access to Company's and Agent's records
with respect to Proceeds, Designated Sundry And Consignment Goods Proceeds, FF&E
Proceeds, Sales Taxes, Expenses, FF&E Expenses and other Sale-related iterns to review
and audit such records.

(d) In the event that there is any dispute with respect to either (x) the determination of the

aggrega|e Cost Value of the Home Store Merchandise or aggregate Cost Value of the Full-
Line Merchandise as reflected in the Final Inventory Report and/or (y) the Final
Reconciliation andlor (z) the determination of an Overfunded Amount, such dispute shall
be promptly (and in no event later than the third (3d) Business Day following the request

by either Cornpany or Agent) suburitted to the Court for resolution. In the event of a dispute
as to (x) or (y) above, Agent shall extend the Agen|LlC in accordance with the provisions
set forth in Section 3.3.
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ARTICLB 8

BXPENSES

8.1 Expenses

(a) The Agent shall be unconditionally responsible for all Expenses incurred in conducting the
Sale during the Sale Term, which Expenses shall be paid by Agent in accordance with
Section 8.1(b).

(b) Agent shall be responsible for the paynent of all Expenses out of Proceeds (or from
Agcnt?s own accounts if and to the extent there are insufficient Proceeds) after the payment
of the Guaranteed Amount. All Expenses incumed during each week of the Sale (i.e.

Sunday through Saturday) shall be paid from Proceeds, or if Proceeds are insuffrcient
during such week, by Agent to or on behalf of Company, or paid by Company and

thereafter reimbursed by Agent as provided for herein, immediately following the Weekly
Sale Reconciliation; provided, however, in the event that the actual amount of an Expense
is unavailable on the date of the reconciliation (such as payroll), Company and Agent shall
agree to an estimate of such amounts, which amounts will be reconciled once the actual
amount of such Expense becomes available. Agent andlor Company may review or audit
the Expenses at any time.

ARTICLE 9
REMAINING MERCHANDISE

9.1 RemainingMerchandise

Notwithstanding Section2.I, to the extent there is Merchandise remaining at the Vacate
Date (the "Remaining Merchandise"), such Remaining Merchandise shall be deemed transferred
to the Agent free and clear of all Encumbrances and Agent shall use commercially reasonable
efforts to dispose of all such Remaining Merchandise by means of bulk sale/wholesale or
otherwise. The proceeds received by Agent from such disposition shall constitute Proceeds
hereunder, the net amount of which allocable to the Company shall be consideration payable for
such Remaining Merchandise. To the extent that any of the Remaining Merchandise includes any
Merchandise with logos, brand names or other intellectual property of the Company or of any of
its afhliates or of any other third party, as may be identified by the Company from time to time,
the Agent and the Company shall agree on the disposition tenns of such Remaining Merchandise
prior to the disposition of sarne by Agent pursuant to the terms hereof.

ARTICLE 10

CONDUCT OF SALE

10.1 Rights of Agent

Subject to the issuance of the Approval Order as provided by Section 1a.1(a)(i), the Agent
shall have the right to peaceful use and occupancy of the Locations for the purpose of
conducting the Sale for the duration of the Sale Term and shall be pennitted to conduct the
Sale as a "store closing", tteverything on salett, t'everything must got', or similar
themed sale throughout the Sale Tenn. The Agent shall conduct the Sale in the name of

(a)
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and on behalf of the Cornpany in a comrnercially reasonable lnanner and in compliance
with the Initial Order, the Approval Order, and any further orders of the Coutl or other
court of competent jurisdiction. In addition to any other rights granted to the Agent
hereunder, in conducting the Sale, the Agent, in consultation with the Company and the

Monitor (and subject to their consent solely where expressly required herein), shall have

the following rights, subject to the immediately preceding sentence:

(i) subject to the Sale Guidelines, to establish and implernent advertising,
signage (including exterior banners and signs), and promotion prograrns

consistent with the above noted themes, and as otherwise provided in the

Approval Order and the Sales Guidelines;

(ii) to establish Sale prices and discounts (provided that Agent shall provide
adequate advanced notice to the Company in respect of any discounts to be

implemented through the Company's point of sale systems); and Location
hours which are consistent with the terms of applicable Occupation
Agreements and local laws or regulations;

(iii) subject to the Company's Privacy Policies, to have access to, throughout
the Sale Term, central office facilities, central administrative services and

personnel to process and perform central services for the Sale consistent

with historical practices, such as (but not limited to) accounting, point-of-
sale administration, inventory handling and processing, warehouse
management, information technology, management information system
services, sales audit, cash management services, cash and inventory
reconciliation, email preparation and distribution, and payroll processing,

including any such services as may be provided by third parties or related

entities to the Company; (collectively, the "Central Services");

(i") subject to the Company's Privacy Policies, to use without charge during
the Sale Term, and solely for the purposes of the Sale, point of sale

systems, advertising materials, Designated Deposit Accounts, computer
hardware and software, intangible assets (including the Cornpany's name,

logo and tax identification numbers), Location keys, case keys, security
codes, and safe and lock combinations required to gain access to and

operate the Locations, and mailing servlces;

(v)

(vi)

to use reasonably sized offices at the Corporate Office to effect the Sale;

subject to Section 10.10, to use (through the Company and its existing
procedures and not directly) such customer lists, mailing lists, email lists
and web and social networking sites utilized by the Company in connection
with its business and related exclusively to the Locations, if any so exist,

as may be provided by Cornpany to the Agent, in its sole and unfettered
discretion (and in all circumstances, solely in connection with the Sale);

(vii) to use (through the Cornpany and its existing procedures and not directly)
all logos, trademarks, brand names, and other intellectual property utilized
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by the Cornpany in connection with its business (but solely in connection
with the Sale); and

(viii) to utilize the services of subcontractors andlor licensees in connection with
the perfonnance of its obligations under this Agreernent.

(ix) to continue to offer third parly delivery, repair and related services that
Agent may elect, with the consent of the Company not to be unreasonably
withheld, if such relevant services have been or terminated or concluded
by the third-party service provider during the Sale Term, in which case any
actual associated expenses and revenue shall constitute "Expenses" and

"Proceeds", respectively, hereunder.

(b) All sales of Merchandise, Designated Sundry Goods, Designated Company Consignrnent
Goods, and FF&E will be "ftnal sales" and "as is," and all advertisements and sales receipts

will reflect the same. The Agent shall not warrant the Merchandise, Designated Sundry
Goods, Designated Cornpany Consignrnent Goods and FF&E in any manner whatsoever.
The sale of Merchandise, Designated Sundry Goods, Designated Company Consignment
Goods and FF&E and the Proceeds, Designated Sundry And Consignment Goods Proceeds

and FF&E Proceeds shall be free and clear of Encumbrances (other than, with respect to
the Proceeds, Designated Sundry And Consignment Goods Proceeds, and FF&E Proceeds,
the Agent's Charge and Security Interest). All sales will be made only for cash and by debit
cards, by approved cheque and by credit cards (including "Sears" private label credit cards)
currently accepted by the Company, and by gift cards as provided for in Section 10.3. The
Agent shall clearly mark all receipts for the Merchandise, Designated Sundry Goods, and

Designated Company Consignment Goods sold during the Sale Term so as to clearly
distinguish such Merchandise, Designated Sundry Goods, and Designated Company
Consignment Goods from the goods sold prior to the Sale Commencement Date.

(c) Agent shall have the right to use, without charge, all existing supplies located at the

Locations at the Sale Commencement Date. In the event that additional supplies are

required in any of the Locations for use during the Sale, the acquisition of such additional
supplies shall be the responsibility of the Agent as an Expense.

10.2 Trade-marl<s, Trade Names and Advertising

(a) During the Sale Term, the Agent shall have the right to use the trade names, trademarks
and logos of the Company relating to the Merchandise, Designated Sundry Goods, and

Designated Cornpany Consignment Goods and used in connection with the operation of
the Locations, solely for the purpose of advertising the Sale in accordarice with the terms

of this Agreement. Agent acknowledges that it is not acquiring any interest in or other
rights to Cornpany's trade nalnes, trade-marks or other intellectual property rights of any
nature. Any license fees, royalty payments, or similar amounts due and owing on account
ofuse of any trade names, trademarks, and logos of the Company, its affiliates, or any third
party or otherwise related to the Merchandise shall be paid by the Company and shall not
constitute an "Expense" hereundet.
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(b) The Agent shall be responsible for paying directly all costs of advertising and such costs

sliall be an Expense. The Agent will, together with the Cornpany, and the Monitor, work
with the relevant landlords of the Locations in order to obtain their supporl of its proposed

advertising.

10.3 Other Sale Matters and Employee Discounts

(a) Administration of matters such as the Loyalty Program, gift cards, and layaway purchases

in connection with the Merchandise shall be the responsibility of the Cornpany; provided
however that the Agent shall honour the Company's layaway obligations and shall accept

the Company's gift cards and Loyalty Points issued by the Company prior to the Sale

Commencement Date (the "Accepted Credits") and the Company shall reimburse Agent
in cash theref'or. The Agent agrees to cooperate fully with the Company in the

administration of such matters. Any adjustments required in connection with the Accepted
Credits shall be paid for by the Company, accounted for and increase Proceeds on a dollar
for dollar basis as part of the Weekly Sale Reconciliation set out in Section 7.1(b).

(b) It is understood and agreed that during the Sale Term, all ernployees of the Company and

Agent, including the Retained Employees, shall not be entitled to take advantage of any
employee discounts at the Locations.

(c) Subject to Section 10.3(a), as and from the Sale Commencement Date and during the Sale

Term, no gift certificates, Company or third party gift cards or Merchandise credits shall
be issued or sold by the Agent or the Company and Agent shall not accept any return of
Merchandise, Designated Sundry Goods, Designated Company Consignment Goods or
FF&E sold in the Sale nor accept or honor any coupons issued by the Company or the
Company's competitors.

(d) At the Company's sole cost and expense, and provided the Company reimburses the Agent
as appropriate, the Agent agrees to cooperate fully with the Company in satisfying its
obligations in respect of Delayed Delivery Goods. As soon as is reasonably practicable,
and in no event later than seven (7) days following the Sale Commencement Date, the

Company shall notify all customers having purchased Delayed Delivery Goods that pick-
up of such Delayed Delivery Goods must be made by no later than twenty-one (21) days

following the Sale Commencement Date (the "Retrieval Date"). If a customer has failed
to pick up their Delayed Delivery Goods by the Retrieval Date ("Unclaimed Delayed
Delivery Goods"), such Unclaimed Delayed Delivery Goods shall be retrieved by the
Company by no later than fourteen (14) days following the Retrieval Date (unless other
affangements in respect of such goods have been mutually agreed to by the Agent and the
Company).

(e) For the duration of the Sale Term and to the extent that these services continue to be

available at each of the relevant Locations, the Company shall provide such delivery,repair
and related services as was custornarily provided in such Locations as of the date of this
Agreement and any associated expenses and revenue shall be paid by and inure to the sole

benefit of Company. To the extent possible, such services shall be consistent with the

Company's historical practices as to rnanner ancl scheduling of delivery and repairs.
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10.4 Movement of Merchandise and FF&E

(a) The Agent rnay lltove or consolidate Merchandise, Designated Sunclry Goods, and

Designated Company Consignment Goods and FF&E from Location to Location, in
consultation with the Cornpany ancl the Monitor, in connection with the closing of
Locations or the conduct of the Sale during the Sale Term; provided, however, that (i)
Home Store Merchandise may only be transfered between and among Home Stores and

Full-Line Merchandise may only be transferred between and among Full-Line Stores,

unless otherwise consented to in writing by the Company, and (ii) adequate records of the

Merchandise, Designated Sundry Goods, Designated Company Consignment Goods or

FF&E being moved are maintained and provided that Agent shall not transfer any such

goods between and among the Locations until the Inventory Taking at the transferring and

receiving Locations has been completed.

(b) The Company, in consultation with the Agent, shall be responsible for allocating and

designating the shiprnent of any In-Transit Merchandise from the Company's Distribution
Centers to the Locations.

10.5 Access to Locations

(a) The Company shall provide the Agent with access to the Locations for the purposes of
canying out the Sale. The Company shall be responsible for payment of and shall pay all
Occupancy Expenses for the Locations, which are required to ensure the continued
occupation of the Locations pursuant to the Occupation Agreements for the purposes of
this Agreement until the Sale Termination Date with respect to all of the Locations, subject

to being reimbursed for same by the Agent to the extent provided for herein as an Expense.

(b) The Agent shall also allow such parties as may be identified by the Company or the

Monitor, including any potential purchaser of the Company's leases in respect of the

Locations, reasonable access to the Locations during normal business hours during the Sale

Term to conduct reasonable inspections of such Locations, provided there is no interference
with the Sale as determined by the Agent, acting reasonably.

10.6 Sale Term and Surrender of Locations

Subject to the issuance of the Approval Order as provided in Section 1a.1(a)(i) hereof, the

Sale at each Location shall commence on the Sale Commencement Date and terminate on the Sale

Termination Date. The Agent shall be entitled to terminate the Sale of Merchandise, Designated

Sundry Goods, and Designated Company Consignment Goods at any Location by providing to the

Cornpany prior written notice of its intention to do so by 12:00 pm (EST) on or before the twenty-
first (21't) day prior to such termination (as to each such Location, as applicable, the "Vacate
Date"). On the Vacate Date, the Agent shall vacate the Location in favour of the Company or its

representatives or assignee, and remove all Remaining Merchandise. From and after the Vacate

Date, the Agent shall continue with the disposal and removal of the FF&E as provided for in
section 7 of this Agteement and leave the applicable Location in "broom clean" condition (ordinary
wear and tear excepted) by the FF&E Removal Deadline. The Agent's obligations to pay all

Expenses, including Occupancy Expenses, for each Location shall continue until the applicable
Vacate Date for such Location. All assets of the Cornpany used by the Agent in the conduct of the
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Sale (e.g., supplies, etc.) shall be returned by the Agent to the Company or left at the Locations,
or disposecl of as rnay be directecl by the Cornpany. Where reference is made in this Section to

vacating the Locations, such shall mean vacating the Locations, as applicable, in favour of the

Company, its representatives or assignee and shall not mean vacating possession or disclaimer of
lease in favour of the landlord or owrler of the relevant Location. The Agent agrees that it shall be

obligated to repair any damage caused by the Agent (or any representative, agent or licensee

thereof) to any Location during the Sale Term, ordinary wear and tear excepted.

10.7 Extension of Credit

The Agent shall not extend credit (other than by way of credit cards) to any customer in
the course of the Sale.

10.8 Security

The Agent shall be responsible for taking all necessary security measures to provide the
same level of security at the Locations as was provided by the Company, and the cost of such

measures shall be included as an Expense.

10.9 Right to Monitor

In addition to the Company's and the Monitor's right to review the Agent's books and

records relating to the Sale, under Section 7.l(a), the Company and the Monitor shall have the

right to monitor the Sale and activities attendant thereto and to be present in all Locations at all
times and to share such information with the Lenders.

10.10 Company Personal Information

Agent shall honour and observe, in connection with the transactions contemplated by this
Agreement, Company's Privacy Policies and all applicable Privacy Law with respect to the
collection, use, transfer, and disclosure of any personal information obtained in connection with
this Agreement or the Sale, including personal information about Company's customers and

current and former employees ("Company Personal Information"). Agent shall collect and use

Company Personal Infonnation only for and only to the extent reasonably necessary for the
purposes of fulfilling its obligations under this Agreement and the Sale. Agent shall not disclose
Company Personal Information to any other person other than to its advisors on a strict need-to-
know basis. Agent shall implement and maintain physical, technical and administrative measures

to protect and safeguard the Cornpany Personal Information against loss, theft, unauthorised
collection, use, disclosure, modification or destruction, including lirniting access to the Company
Personal lnformation only to those ernployees of Agent who need to have access to the Company
Personal Information solely for the purposes of Agent rendering its services under the Agreement.
Agent shall cause its employees and representatives to strictly observe the terms of this

Section 10.10, including to protect and safeguard all Company Personal Information in their
possession and control, in accordance with the terms hereof. Agent shall notify Company in
writing irnmediately upon Agent becoming aware of, or suspecting, any loss, theft, damage or
unauthorized or unlawful access to, use, disclosure or rnodification of Cornpany Personal

Information, and comply with all instructions of Company in connection therewith. In the event

that Agent sencls or causes to be sent any Commercial Electronic Messages (as such tenn is defined
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in the Canadian Anti-Sparn Legislation), in connection with the Agreen-rent or the Sale, Agent shall

clo so in fulI cornpliance with the Canadian Anti-Span-r Legislation and the Privacy Policies.

If either Cornpany or Agent terminates this Agreement as provided herein, Agent shall
prornptly deliver to Company, or upon written instruction of Company securely destroy, all
Cornpany Personal Information in its possession and in the possession of any of its representatives,

including all copies, reproductions, summaries or extracts thereof in every media, and certify to
Company in writing upon completion of any such delivery or destruction. In the event applicable

law does not permit Agent to comply with the delivery or destruction of the Company Personal

Information, Agent warrants that it shall ensure the strict confidentiality of the Company Personal

Infbrmation and that it shall not access, use, disclose or otherwise process any Company Personal

Information by or on behalf of Company after termination of the Agreement. Agent shall execute

such privacy addendurns as Company may require in order to comply with Company's Privacy
Policies.

10.11 Force Majeure

If any casualty, act of terrorism or act of God prevents the conduct of business in the

ordinary course at any Location for a period in excess of five (5) Business Days, such Location
and the Merchandise located at such Location shall, in Agent's discretion, be eliminated from the

Sale and considered to be deleted from this Agreement as of the date of such event, and Agent and

Company shall have no further rights or obligations hereunder with respect thereto; provided,

however, that the proceeds of any insurance attributable to such Merchandise shall constitute

Proceeds hereunder, and the Guaranteed Amount shall be reduced to account for any Merchandise
eliminated from the Sale which is not the subject of insurance proceeds, and Company shall
reimburse Agent for the amount the Guaranteed Amount is so reduced in connection with the next
Weekly Sale Reconciliation.

ARTICLE 11

EMPLOYEE MATTERS

11.1 Personnel

(a) Subject to the applicable provisions of the Approval Order and any other provisions in this

Agreement relating to employees, the Company shall provide to the Agent such employees

as the Agent may designate from time to time in connection with the conduct of the Sale

(each such employee, a "Retained Employee"). Retained Employees shall at all times

remain employees of the Company, and shall not be considered or deemed to be employees

of the Agent. The Company and the Agent agree that except to the extent that wages and

benefits of Retained Employees constitute Expenses hereunder, nothing contained in this
Agreement and none of Agent's actions taken in respect of the Sale shall be deemed to
constitute an assumption by the Agent of any of the Company's obligations or any
obligations relating to any of the Retained Employees including, without limitation,
Excluded Benefits, notice and severance clairns and other obligations, or any other amounts

required to be paid by statute or law; nor shall Agent or Company become liable under any
collective bargaining or employment agreement or be deemed a joint or successor

ernployer with respect to such Retained Employees. The Cornpany shall not, without the

Agent's prior written consent, raise the salary or \ryages or increase the benefits for, or pay
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any bonuses or make any other extraordinary payments to, any of the Retained Ernployees,
except as otherwise provided in this Agreement. The Company shall not transfer any
Retained Ernployee during the Sale Tenn without the Agent's prior consent.

(b) The Agent may, in its discretion, stop using any Retained Employee at any time during the
Sale. In the event the Agent detennines to discontinue its use of any Retained Employee in
connection with the conduct of the Sale, Agent will provide written notice to Company at
least three (3) business days prior thereto. In the event that the Agent no longer requires
the assistance of a Retained Employee due to cause (such as dishonesty, fraud or breach of
employee duties), the Agent shall notify the Company forthwith and no prior notice shall
be required. Until the Sale Termination l)ate, the Company shall not transfèr or dismiss
the Retained Employees except 'for cause' without the Agent's prior consent.

(c) During the Sale Term, the Company shall process andpay the base payroll and all related
payroll taxes, worker's compensation, employment and unemployment insurance, and
benefits for all Retained Employees (except for Agent's employees and independent
contractors hired by Agent) in accordance with its usual and customary procedures. At the
Agent's expense, Company shall also process payroll for additional personnel hired by the
Agent for the Sale. For greater clanty, the Company shall have no liability with respect to
such additional personnel hired by Agent for the Sale, whether as to salary, notice, pay in
lieu of notice, separation pay, severance or any other claim the Company's obligation being
limited to providing a payroll seruice.

(d) Subject to the prior consent of the Company and the Monitor, which shall not be
unreasonably withheld, delayed or denied, Agent may pay, as an Expense, retention
bonuses ("Retention Bonuses") (which bonuses shall be inclusive of payroll taxes, but as

to which no benefits shall be payable). The amount of such Retention Bonuses shall be in
an amount to be rnutually agreed to by the Agent and Company, and such Retention
Bonuses shall be processed through the Company's payroll system and shall not be
duplicative of and shall take into account any KERP payments.

ARTICLE 12

SALES TAX AND INSURANCE MATTERS

12.1 Authorizations and Remittance of Taxes

(a) During the Sale Telm, all harmonized sales tax, goods and services tax, and all other sales
taxes (collectively, "Sales Taxes") attributable to sales of Merchandise, Designated Sundry
Goods, Designated Company Consignment Goods and FF&E as indicated on Company's
point of sale equipment payable to any taxing authority having jurisdiction shall be added
to the sales price of Merchandise, Designated Sundry Goods, Designated Company
Consigrunent Goods and FF&E and collected on Company's behalf, and provided to
Company on no less than a weekly basis for deposit in Company's existing accounts, tmst
accounts or other accounts, as designated by Company. Provided that Agent has collected
all Sales Taxes during the Sale and remitted the proceeds thereof to Company, Company
shall pay all Sales Taxes and file all applicable reports and documents required by the
applicable taxing authorities as and when such amounts become payable; provided,
however, notwithstanding anything to the contrary herein, in the event that Agent uses any
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system other than Company's point of sale system to compute Sales Taxes relating to the
Sale, Agent shall reimburse Company for any additional Sales Taxes, interest, fines,
penalties, and the like payable to any taxing authority as the result of a Sales Tax audit
conducted by or on behalf of such authority which discloses that the Sales Taxes collected
by Agent and paid over to Company for any period during the Sale were less than those
mandated by applicable law (any such additional Sales Taxes and other amounts are

collectively referred to as "Additional Taxes and Penalties"). Company and the Monitor
will be given access to the computation of gross receipts for verifìcation of all such Sales

Tax collections. Provided that Agent performs its responsibilities in accordance with this
Section 72.7, Agent shall have no further obligation to the Company, any taxing authority,
or any other party, and Company shall indemnifli and hold harmless Agent from and

against any and all costs, including, but not limited to, reasonable attorneys' fees,

assessments, fines or penalties which Agent sustains or incurs as a result or consequence
of the failure by Company to pay such taxes to the proper taxing authorities and/or the
failure by Company to file with such taxing authorities all reports and other documents
required by applicable law to be filed with or delivered to such taxing authorities. If Agent
fails to perform its responsibilities in accordance with this Sectionl2.l, and provided
Company complies with its obligations in accordance with this Section 12.7, Agent shall
indemnify and hold harmless Company from and against any and all costs including, but
not limited to, reasonable legal fees, assessments, fines or penalties which Company
sustains or incurs as a result or consequence of the failure by Agent to collect Sales Taxes
or pay or remit Sales Taxes to Company, andlor, to the extent Agent is required hereunder
to prepare reports and other documents, the failure by Agent to promptly deliver any and

all reports and other documents required to enable Company to fìle any requisite returns
with such taxing authorities.

(b) If goods and seruices tax (or harmonized sales tax in the applicable provinces) under Part
IX of the Excise Tax Act or Quebec sales tax under An Act respecting the Quebec sales tax
is exigible on any payment of fees or reimbursement of Expenses hereunder (including by
the Company to the Agent for services under this Agreement), the Agent shall promptly
provide to the Company any documentation satisfying the statutory requirements in respect
of Company's entitlement to input tax credits, and the Company shall pay to the Agent,
any Sales Tax collectible by the Agent on any payment of fees or reimbursement of
Expenses (including by the Company to the Agent under this Agreement). All
reconciliations of these items shall be completed by Company and Agent in connection
with the Final Reconciliation.

(c) Notwithstanding Section l2.l(a), the Agent shall

(i) pay to Company any Sales Taxes payable on the transfer of the Remaining Merchandise
and Remaining FF&E from Company to the Agent; and

(ii) shall collect and rernit (and not pay to Company) any Sales Taxes collectible by the
Agent on any disposition of the Rernaining Merchandise and Remaining FF&E by the
Agent.

12.2 fnsurance
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(a) Cornpany shall continue at its cost ancl expense until the Sale Tennination Date, in such
amounts as it curently has in effect, all of its liability insurance policies, including, but not
limited to, products liability, comprehensive public liability, auto liability and umbrella
liability insurance, covering injuries to persons and property in, or in connection with,
Company's operation of the Locations or ownership of the Merchandise; and Conpany
shall cause Agent to be named as an additional named insured (as its interest may appear)
with respect to all such policies. Company shall deliver to Agent certificates evidencing
such insurance setting forth the duration thereof and naming Agent as an additional named
insured, in fonn reasonably satisfactory to Agent. All such policies shall, on a best efforts
basis, require at least thirty (30) days' prior notice to Agent of cancellation, nonrenewal or
material change during the Sale Term. In the event of a claim under any such policies,
Company shall be responsible for the payment of all deductibles, retentions or self-insured
amounts thereunder, unless it is determined that liability arose by reason of the willful
misconduct or grossly negligent acts or omissions of Agent, or Agent's employees,
independent contractors or agents. The Company shall not make any change in the amount
of any deductibles or selÊinsurance amounts prior to the Sale Termination Date without
the Agent's prior written consent.

(b) Company will provide, as an Occupancy Expense, throughout the Sale Term, fire, flood,
theft and extended coverage casualty insurance covering the Merchandise in a total amount
equal to no less than the Cost Value thereof, which coverage shall be reduced from time to
time to take into account ihe sale of Merchandise: From and after the date of this Agreement
until the Sale Termination Date, all such policies will also name Agent as an additional
named insured (as its interest may appeat). In the event of a loss to the Merchandise on or
after the date of this Agreement, the proceeds of such insurance attributable to the
Merchandise (net of any deductible to be paid by the Company or Agent, as applicable),
shall constitute Proceeds hereunder. Company shall deliver to Agent cerlifìcates
evidencing such insurance, setting forth the duration thereof and naming the Agent as an

additional insured, in form and substance reasonably satisfactory to Agent. All such
policies shall, on a best efforts basis, require at least thirty (30) days' prior notice to the
Agent of cancellation, non-renewal or material change during the Sale Term. The Company
shall not make any change in the amount of any deductibles or selÊinsurance amounts prior
to the Sale Termination Date without the Agent's prior written consent.

(c) Agent shall maintain aI Agent's cost as an Expense hereunder throughout the Sale Term,
in such amounts as it currently has in effect, comprehensive public liability insurance
policies covering injuries to persons and properly in or in connection with Agent's agency
at the Location, and shall cause Company to be named as an additional insured with respect
to such policies. Agent shall deliver to Cornpany certificates evidencing such insurance
policies setting for-th the duration thereof and naming Company as an additional insured,
in form and substance reasonably satisfactory to Company. In the event of a clairn under
any such policies, Agent shall be responsible for the payrnent of all deductibles, retentions
or self-insured amounts thereunder, unless it is determined that liability arose by reason of
the willful misconduct or grossly negligent acts ol omissions of Cornpany or Company's
ernployees, independent contractors or agents (other than Agent or Agent's employees,
agents or independent contractors). Agent shall not make any change in the amount of any
deductibles or selÊinsurance arnounts prior to the Sale Termination Date without
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Company's prior written consent.

(d) Cornpany shall at all times during the Sale Tenn maintain in full force and effect workers'
compensation insurance (including ernployer liability insurance) covering all Retained

Employees in compliance with all statutory requiretnents.

(e) Without limiting any other provision of this Agreement, the Cornpany acknowledges that
the Agent is conducting the Sale on behalf of the Company solely in the capacity of an

agent, and that in such capacity (i) the Agent shall not be deemed to be in possession or
control of the Locations or the assets located therein or associated therewith, or employees

located at the Locations, and (ii) except as expressly provided in this Agreement, the Agent
does not assume any of the Company's obligations or liabilities with respect to any of the

f'oregoing. Agent shall not be deemed to be a successor employer. Company and Agent
agree that, subject to the terms of this Agreement, the Company shall bear all responsibility
for liability claims of customers, Retained Employees and the Company's employees and

other persons arising from events occurring at the Locations during and after the Sale Tetm,
except to the extent any such claim is related to the negligent acts or omissions of the

Agent, or its employees, agents or independent contractors (other than the Company's
employees and the Retained Employees, agents or independent contractors) located at the

Locations (an "Agent Claim"). In the event of any such liability claim other than an Agent
Claim, the Company shall administer such claim and shall present such claim to the

Company's liability insurance carrier in accordance with Company's or Company's
historic policies and procedures, and shall provide a copy of the initial documentation
relating to such claim to the Agent in accordance with Section 18.1. To the extent that the

Company and the Agent agree that a claim constitutes an Agent Claim, the Agent shall
administer such claim and shall present such claim to its liability insurance carrier, and

shall provide a copy of the initial documentation relating to such claim to the Company in
accordance with Section 18.1. In the event that the Company and the Agent cannot agtee

whether a claim constitutes an Agent Claim, each party shall present the claim to its own
liability insurance carner, and a copy of the initial claim documentation shall be delivered
to the other party in accordance with Section 18.1.

ARTICLE 13

AGENT'S CHARGE

13.1 Grant of Agent's Charge and Security Interest

(a) In consideration of and subject to the payment of the Initial Guaranty Payment and the
issue of the Agent LlC,to secure its obligations to Agent hereunder and all amounts owing
by Company to Agent pursuant to the terms of this Agreement, effective as of the Payment
Date, the Company hereby grants to the Agent a first ranking priority charge and security
interest in and lien, ranking ahead of all Encumbrances, upon the Merchandise, the

Proceeds, the Designated Sundry And Consigrunent Goods Proceeds (to the extent of the

Designated Sundry And Consignment Goods Commission), and the FF&E Proceeds (to

the extent of the FF&E Commission) ("Agent's Charge and Security Interest") provided,
however, that until payment in full to the Company of the Guaranteed Amount, the

Company's Sharing Recovery Arnount, the Net FF&E Proceeds, the Net Designated
Sundly And Consignment Goods Proceeds and all other amounts owing to the Company
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by the Agent hereunder (collectively, the "Unpaid Company's Entitlement"), the Agent's
Charge and Security Interest shall be junior and subordinate in all respects to all
Encumbrances, but solely to the extent of any Unpaid Company's Entitlernent.

(b) The Approval Order shall provide that the Agent's Charge and Security Interest shall be

autornatically perfected without the necessity of the filing or registration of financing
statements or other documents and valid and enforceable and deemed perfected as against

all charged property and against all persons, including, without limitation, any trustee in
bankruptcy, receiver, receiver and manager or interim receiver of the Company, for all
purposes without the need for any further action by or on behalf of the Cornpany or the

Agent. The Company shall execute and deliver all such documents and take all such other
actions as are reasonably required to perlect and maintain such charge and security interest
as a valid and perfected fìrst ranking priority security interest.

ARTICLE 14

ORDERS

I4.l Orders

(a) The obligations of the Company and the Agent hereunder are subject to and conditional
upon the following:

(Ð the Cornpany shall have obtained by no later than July 19, 2017 (the

"Court Condition Date") an Order of the Court, substantially in the form
attached hereto as Schedule "H" and otherwise satisfactory to the

Company, the Agent, the Monitor, and the Lenders authorizing the Sale

and the transactions contemplated under this Agreement in accordance

with the terms hereof (the "Approval Order"); and the Approval Order
shall not have been stayed, varied, or vacated and shall be f,inal and

executory and no Appeal shall have been launched and

(ii) no Order shall have been made which in any material respect limits or
impairs the ability of the Agent to cary out the terms of this Agreement
and to obtain the benefits therefrom.

(b) The Company covenants and agrees to proceed as expeditiously as possible and to use

reasonable commercial efforts to obtain the Approval Order.

(c) In the event that the Company is unsuccessful in obtaining the Approval Order, the

Company, the Monitor, and the Agent may elect, in writing and with the consent of the

Lenders, to extend the Court Condition Date to allow the Company to continue to attempt
to obtain the Approval Order.

(d) If the conditions contained in this section are not satisfied at the time or during the tirne
periods specified therein, or if applicable, waived by the parties, then the parties agree that:

(i) all the obligations of the Company, the Monitor, and the Agent pursuant to
this Agreernent shall be at an end; and
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(ii) neither party shall have a right to specific perfonnance or other rernedy
against, or any right to recover datnages or expenses from the other.

ARTICLE 15

DEFAULTS AND TERMINATION

15.1 Events of Default

The following shall constitute "Events of Default" hereunder:

(a) The Company's or the Agent's failure to perfonn any of their respective rnaterial
obligations hereunder, which lailure shall continue uncured seven (7) days after receipt of
written notice thereof to the defaulting Party; or

(b) Any representation or warranty made by the Cornpany or the Agent proves untrue in any

material respect as of the date rnade or at any tirne and throughout the Sale Term and, to

the extent curable, shall continue uncured ten (10) days after receipt of written notice
thereof to the defaulting Party; or

(c) Subject to Section 10.1 I hereof, the Sale is tenninated or materially intemrpted or impaired
at any Location for any reason other than (i) an Event of Default by the Agent, or (ii) any

other material breach or action by the Agent not authorized hereunder; or

(d) The Company becomes subject to a bankruptcy under the Bankruptcy and Insolvency Act
(Canada) and the Agent's rights under this agreement are terminated or materially impaired
for any reason other than (i) an Event of Default by the Agent, or (ii) any other material
breach or action by the Agent not authorized hereunder.

15.2 Termination

In the event of an Event of Default, the non-defaulting Party in the case of a Default under
subsection 15.1(a) or 15.1(b) or Agent in the case of subsection l5.l(c) may, in its discretion, elect

to terminate this Agreement upon seven (7) Business Days' written notice to the other Party and

pursue any and all rights and remedies and damages resulting from such default hereunder in the

event such default is not cured by the defaulting Party within 48 hours. In the event of an Event of
Default under subsection 15. i (d) the Agent, in its discretion may elect to tenninate this Agreement
on three (3) Business Day's written notice to the Company and pursue any and all rights and

remedies and darnages resulting from such default hereunder in the event such default is not cured

by the Company within 48 hours.

ARTICLE 16

REPRESENTATIONS

16.l Representations of the Company

The Cornpany hereby represents, warrants, covenants and agrees in favour of the Agent as

follows:

subject to the issuance of the Approval Order:
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(i) the Cornpany has the right, power and authority to execute and deliver this
Agreement and each other document and agreernent contemplated hereby
(collectively, together with this Agreement, the "Agency Documents")
and to perfonn its obligations thereunder;

(ii) the Cornpany has taken all necessary actions required to authorize the
execution, delivery and perfonnance of the Agency Documents, and no
further consent or approval is required for the Company to enter into and

deliver the Agency Documents, to perform its obligations thereunder, and
to consurnmate the transactions contemplated hereby;

(iii) each of the Agency Documents has been duly executed and delivered by
the Company and constitutes the legal, valid and binding obligation of the
Company enforceable in accordance with its terms;

(iv) no court order or decree of any federal, provincial or local governmental
authority or regulatory body is in effect that would prevent or impair, or is
required for the Company's consummation of, the transactions
contemplated by this Agreement, and no consent of any third party which
has not been obtained is required therefor; and

(v) no contract or other agreement to which the Company is a party or by
which the Company is otherwise bound will prevent or impair the
consummation of the Sale and the other transactions contemplated by this
Agreement;

(b) Other than as disclosed by the Company to the Agent in writing during the Agent's
diligence process, it has maintained its pricing files (including the Merchandise File) in the
ordinary course of business and has not and shall not alter such frles outside the ordinary
course ofbusiness;

(c) Other than as disclosed by the Company to the Agent in writing during the Agent's
diligence process, it has not marked up or increased the ticket price affixed to Merchandise
at the Locations, and as of the date of this Agreement to the Sale Cornmencement Date, it
shall not mark up or raise the price of any items of Merchandise or remove any indicia of
sale or clearance at the Locations, without the consent of the Agent;

(d) as and frorn the date of this Agreement until the Sale Commencement Date, it shall not
implement any promotions, markdowns or discounts of Merchandise at the Locations
(including, without limitation, point-oÊsale discounts and other similar promotions,
regardless of whether consistent with Company's ordinary course of business), without the
consent of the Agent, except as provided for in the Promotional Calendar, and shall ticket
or mark all items of inventory received at the Locations prior to the Sale Commencement
Date, in a Íranner consistent with sirnilar Merchandise located at the Locations and in
accordance with the Company's historic practices and policies relative to pricing and
rnar-king inventory.

to the best of Company's knowledge, all Merchandise is in compliance with all applicable
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federal, provincial or local product safety laws, rules and standards. The Cornpany shall
provide the Agent with the Company's historic policies and practices, if any, regarding
product recalls prior to the Sale Commencernent Date;

(Ð the Cornpany has not and shall not, throughout the Sale Tenn, take any action which may
result in rnaterially increasing the cost of operating the Sale, including, without limitation,
increasing salaries or other arnounts payable to Retained Employees;

(g) to the best of Company's knowledge, it has paid, shall pay and shall continue to pay, all
selÊinsured or company-funded employee benef,rts programs, including health benefrts and

insurance, including all proper claims made or to be made under such programs, in respect

of the Retained Employees;

(h) to the best of Company's knowledge, no action, arbitration, suit, notice, or legal,
administrative or other proceeding before any court or governmental body has been

instituted by or against the Company, or has been settled or resolved, or to the Company's
knowledge affects the Cornpany, relative to the Company's business orproperties, or which
questions the validity of this Agreement, or that if adversely determined, would adversely
affect the conduct of the Sale;

(i) to the best of Company's knowledge, the Company (i) is not a party to any collective
bargaining agreements with its employees at the Locations other than at store number
00131 1 (St. George de Beauce), (ii) no labour unions represent the Company's employees
at the Locations, and (iii) there are currently no strikes, work stoppages or other labour
disturbances affecting the Locations; and

from and after the date of this Agreement, the Company shall not ship any goods to the
Locations except for In-Transit Merchandise to the extent that any such goods have not
been received at the Locations as at the date of the Agreement, nor shall it ship any goods

from the Locations, except with Agent's consent.

0)

16.2 Representations of the Agent

Agent hereby represents, warants, covenants and agrees in favour of the Company, as

follows

(i) Each entity comprising Agent (i) is an unlimited liability company or
corporation, as the case may be, duly organized, and validly existing and

in good standing under the laws of the jurisdiction of its fonnation; (ii) has

all requisite power and authority to carry on its business as presently
conducted and to consummate the transactions contemplated hereby; (iii)
is entering into this Agreement as principal and not as agent for another
person; and (iv) during the Sale Tenn will continue to be, duly authorized
and qualified to do business and in good standing in each jurisdiction
where the nature of its business or properties requires such qualifìcation,
including all jurisdictions in which the Locations are located, except, in
each case, to the extent that the failure to be in good standing or so qualified
could not reasonably be expected to have a rraterial adverse effect on the
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ability of Agent to execute and deliver this Agreernent and perfonn fully
its obligations hereunde

(ii) Agent has the right, power and authority to execute and deliver each of the

Agency Documents to which it is a party and to perform fully its
obligations thereunder. Agent has taken all necessary actions required to

authorize the execution, delivery and performance of the Agency
Documents, and no fuither consent or approval is required on the part of
Agent for Agent to enter into and deliver the Agency Documents, to
perform its obligations thereunder and to consummate the Sale. Each of
the Agency Documents has been duly executed and delivered by the Agent
and constitutes the legal, valid and binding obligation ofAgent enforceable
in accordance with its terms. No court order or decree of any f'ederal,
provincial or local governmental authority or regulatory body is in effect
that would prevent or impair, or is required for, Agent's consummation of
the transactions contemplated by this Agteement, and no consent of any
third party which has not been obtained is required therefor, other than as

provided herein. No contract or other agreement to which Agent is a party
or by which Agent is otherwise bound will prevent or impair the

consummation of the transactions contemplated by this Agreement.

(iii) No action, arbitration, suit, notice or legal administrative or other
proceeding before any court or governmental body has been instituted by
or against Agent, or has been settled or resolved or, to Agent's knowledge,
has been threatened against or affects Agent, which questions the validity
of this Agreement or any action taken or to be taken by Agent in connection
with this Agreement or which, if adversely determined, would have a
material adverse effect upon Agent's ability to perform its obligations
under this Agreement.

(iv) The Sale shall be conducted in cornpliance with this Agreement, the

Approval Order, and the Sale Guidelines.

(v) Absent prior consent by the Company, Agent will not cause any non-
emergency repairs or maintenance (emergency repairs are repairs
necessary to preserve the security of a Location premise or to ensure
customer safety) to be conducted at the Locations.

(vi) Each entity comprising Agent shall be duly registered, by no later than the
Sale Commencement Date, under Subdivision (d) of Division V of Part IX
of the Excise Tax Act (Canada) with respect to the goods and services tax
and harmonized sales tax and under Division I of Chapter VIII of Title I of
An Act respecting the Quebec sales tax with respect to the Quebec sales

tax. The Agent's registration number is as follows: (i) 814418836 RT0001
for Gordon Brothers Canada ULC; (ii) 810929034 RT0001 for Merchant
Retail Solutions ULC; (iii) 845025105 RT0001 for Tiger Capital Group,
LLC; and (iv) 814306783 RT0001 for GA Retail Canada ULC.
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(vii) Each entity comprising Agent is not a non-resident of Canada for purposes

of the Income Tax Act (Canada).

ARTICLE 17

INDEMNIFICATION

17.l Companylndemnification

Cornpany shall indernnifii and hold the Agent and its officers, directors, employees, agents

and independent contractors harmless from and against all claims, demands, penalties, losses,

liability or damage, including, without limitation, reasonable attorneys' fees and expenses, assefted

directly or indirectly against the Agent (including acts or omissions of persons or entities affrliated
with or acting on behalf of the Cornpany) resulting from, or related to:

(a) the Company's material breach of or failure to comply with any of its agreements,

covenants, representations or warranties contained in any Agency Documents;

(b) subject to the Agent's performance and compliance with its obligations relating to Retained

Employee's wages, salaries and benefits under the terms of this Agreement, any failure of
Company to pay to the Retained Employees any wages, salaries or benefits due to such

employees during the Sale Term or other claims asserted against the Agent by the Retained

Employees resulting from the Company's (and not Agent's) treatment of its employees;

(c) subject to Agent's compliance with its obligations under Section 12.1 hereof, any failure
by the Company to pay any Sales Taxes to the proper taxing authorities or to properly file
with any taxing authorities any reports or documents required by applicable law to be filed
in respect thereof; and

(d) the gross negligence or willful misconduct of the Company or any of its officers, directors,
employees, agents (other than Agent) or representatives.

17.2 Agentlndemnification

Agent shall indemnify and hold the Company and its officers, directors, employees, agents

and representatives hannless from and against all claims, demands, penalties, losses, liability or
damage, including, without lirnitation, reasonable attomeys' fees and expenses, assefied directly
or indirectly against, the Company (including acts or omissions of persons or entities affìliated
with or actingon behalf of Agent) resulting from, or related to:

(a) the Agent's material breach of or failure to comply (subject to the Approval Order) with
any public health and safety laws or any of its agreements, covenants, representations or
warranties contained in any Agency Document;

(b) in the event that the Agent uses any system other than the Company's point of sale system

to compute Sales Taxes relatìng to the Sale, any Additional Taxes and Penalties;

any obligation for, or on account of, withholding taxes including interest and penalties

applicable thereto, exigible in respect of any payments or disbursements made to Agent
under the terms of this Agreement, other than as a result of theCompany's failure to remit
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any withheld arnount; and

(d) the gross negligence or willful misconduct of the Agent or any of its ofhcers, directors,
employees, agents or representatives.

ARTICLE 18

GENERAL

18.1 Notices

Any dernand, notice or other communication to be given in connection with this Agreement
shall be given in writing and shall be given by personal delivery (in which case it shall be left with
a responsible offrcer of the recipient) or by electronic communication addressed to the recipient as

follows:

in the case of the Agent:

GORDON BROTHERS CANADA ULC
c/o Gordon Brothers Group
Prudential Tower
800 Boylston Street
Boston, MA 02119

Tel
Attn

Email

Attention
Tel:
Fax:
Email:

Attention:
Email:

And

TIGER CAPITAL GROUP, LLC
60 State Street, 11th Floor
Boston, MA 02109 USA

Mackenzie Shea

611.422.6519
mshea@ gordonbrothers. com

Ian S. Fredericks
(847) 418-207s
(847) 897-08se
i fred eri ck s @hllcotr adin g. com

Bradley W. Snyder
bsnyder@ti gergroup. conr
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And

MERCHANT RETAIL SOLUTIONS ULC
C/O Hilco Merchant Resources, LLC
5 Revere Drive, Suite 206
Northbrook, IL 60062 USA
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And

GREAT AMERICAN GROUP, LLC
21255 Burbank Blvd., Suite 400
Woodland Hills, CA 91361

with a copy to

Davies Ward Phillips & Vineberg LLP
1501 McGill College Avenue
Montréal QC H3A 3N9
Canada

Attn William Rosenberg
Denis Ferland
wrosenberg@dwpv.corn

Attention:
Email:

Email:

Attention
Email:

Billy Wong
billy.wone@sears.ca

Scott I(. Carpenter
scarpenter@ greatameri can. com

Elizabeth PillorVGuy P. Martel
lpillon@stikeman.com
gmartel (Astikeman. com

dferland@dwpv.com

and a copy to

Stikeman Elliott LLP
1 155 Boulevard René-Lévesque West, 40th Floor,
Montréal, QC
H3B 4P7 Canada

Attention:
Ernail:

in the case of the Company:

Sears Canada Inc.
290Yonge St., Suite 700
Toronto, Ontario
M5B 2C3
Canada

with a copy to
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Osler, Hoskin & Harcourt LLP
100 King Street
West I First Canadian Place - Suite 6200
Toronto ON M5X 188

Attn: Marc Wasseman
Sandra Abitan

Email : mwasseman(@osler. com
sabitan(Ðosler.com

in the case of the Monitor

FTI Consulting Canada Inc.
79 Wellington Street West, Suite #2010
Toronto, ON M5K 1G8

Attn: Steven Bissell
Email : steven.bissell@fticonsultin g.com

with a copy to :

Norton Rose Fulbright CanadaLLP
Suite 3800, Royal Bank Plaza, South Tower
200 Bay Street, P.O. Box 84
Toronto, ON I|;4.5J 224

Attn: Virginie Gauthier
Evan Cobb

Email : virginie. gauthier@norlonrosefu lbri ght. com
evan. cobb@nortonrosefu lbri ght. com

or to such other address, individual or electronic communication number as may be designated by
notice given by either party to the other. Any demand, notice or other communication shall be
conclusively deemed to have been given, if given by personal delivery, on the day of actual
delivery thereof and, if given by electronic communication, on the day of transmittal thereof if
transmitted during nonnal business hours of the recipient on a Business Day and on the Business
Day following the transmittal thereof if not so transmitted. Where the Cornpany receives notice
under this agreernent, the Cornpany shall prornptly provide a copy of such notice to the Lenders.
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18.2 Time of Essence

Tirne shall, in all respects, be of the essence hereof, provided that the tirne for doing or
cornpleting any matter provided for herein may be extended or abridged by an agreement in writing
signed by the Cornpany and the Agent or by their respective solicitors.

18.3 Currency

All references herein to money arnounts are in Canadian cuffency, unless otherwise noted

herein.

18.4 FurtherAssurances

Each party shall from time to time execute and deliver, or cause to be executed and

delivered, all such documents and instruments and do, or cause to be done, all such acts and things
as the other party may reasonably require to effectively carry out or better evidence or perfect the

full intent and meaning of this Agreement.

18.5 Obligations to Survive

The obligations, representations and warranties of the Parties hereto shall survive the

consummation of the Agency Documents.

18.6 Entire Agreement

This Agreement constitutes the only agreement between the parties with respect to the

subject matter hereof and supersedes any and all prior negotiations and understandings. No
amendment of this Agreement shall be binding unless in writing and signed by the parties. No
waiver by a party of any breach of this Agreement shall take effect or be binding upon the party
unless it is in writing and signed by the party and, unless otherwise expressly stated therein, any
such waiver shall be limited to the specific breach waived.

18.7 Governing Law

This Agreement shall be governed and construed in accordance with the law of the

Province of Ontario, without rcgard to conflicts of laws principles thereof and all disputes relating
directly or indirectly to this agreement shall be resolved (i) in first instance by the Court, and (ii)
thereafter, by the courts having jurisdiction in Ontario (including Canada's federal courl system).

By execution of this Agreement, each party hereby irrevocably accepts and submits to the
jurisdiction of such court with respect to any such action orproceeding and to service of process

by certified mail, return receipt requested to the address listed above for each party.

18.8 Benefit of Agreement

This Agreement shall be binding upon and inure to the benefit of the parties hereto and

their respective successors and pennitted assigns. Except for the right of syndication in Section
I 8.14 hereof, the Agent shall not assign the benefit of, or any rights under, this Agreement without
the prior written consent of the Company and approval of the Cour1. The Company shall not assign

the benefit of this Agreement without the prior written consent of the Agent, which shall not be
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unreasonably withheld or delayed. With the consent of the Company to confinn such assignment
is not of a beneficial interest, which consent shall not be unreasonably r,vithheld, any JV Member
may pledge or assign a security interest in its rights to receive its plo rata portion of amounts due

under this Agreernent to secure obligations of such JV Member. Notwithstanding the consent of
the Cornpany to any such assignment, the JV Mernber shall not be relieved of any of its obligations
or indemnities as Agent under this Agreernent.

18.9 Severability

If any provision of this Agreement or any document delivered in connection with this
Agreement is partially or completely invalid or unenforceable, the invalidity or unenforceability
of that provision shall not affect the validity or enforceability of any other provision of this
Agreement, all of which shall be construed and enforced as if that invalid or unenforceable
provision were omitted. The invalidity or unenforceability of any provision in one jurisdiction
shall not affect such provisions validity or enforceability in any other jurisdiction.

18.10 Counterparts

This Agreement may be executed in any number of counterparts, each of which shall be

deemed to be an original and all of which shall constitute one and the same Agreement. This
Agreement may be executed by facsimile or other electronic transmission, and such facsimile or
electronic signature shall be treated as an original signature hereunder.

18.11 Language

The parlies have specifically required that the present agreement and all related documents
be drafted and executed in Engli sh. Les parties aux présentes ont þrmellement demandé à ce que

la présente convention et tous les documents auxquels celle-ci réJère soient rédigés et signés en

langue anglaise.

18.12 Canadian Withholding Tax

All disbursement and payments made to Agent hereunder shall be paid net of applicable
taxes, including for greater certainty taxes required to be withheld and remitted pursuant to
Regulation 105 of the Income Tax Act (Canada) and/or section 1015R1.18 of the Regulation
Respectíng the Taxation Act (Quebec) as may be determined by the Company in its discretion
(exercised on the basis of ensuring no reasonable risk of liability to the Company on account of
any such obligation to withhold and remit).

18.13 Dispute Resolution Mechanism

The parties hereto shall refer to the Court any disputes under this Agreement which are not
promptly resolved by the parties.

18.14 Joint and Several Liability

To the extent that there are multiple entities that comprise the Agent, each of the entities
that comprise the Agent hereunder hereby irrevocably and unconditionally agree that it is jointly
and severally liable for all of the liabilities, obligations, covenants and agreements of the Agent
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hereunder, whether now or hereafter existing or due or to become due. The obligations of each of
the entities that cornprise the Agent hereunder rnay be enforced by the Company against any
such entity cornprising the Agent or all of the entities that cornprise the Agent in any manner or

order as determined by the Cornpany in its sole discretion. Each entity comprising the Agent
hereby inevocably waives, for the benefit of the Company, any defense to payment based on (i)
any rights of subrogation, (ii) any rights of contribution, indemnity or reimbursement, and (iii)
all suretyship defenses generally, in each case, that it may acquire or that may arise against the
Company due to any payment or perfotmance made under this Agreement.

ITHE REMAINDER OF THIS PAGE IS INTENTIONALLY LEFT BLANK]
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IN WITNESS RÐOF, each parly have caused this Agreement to be signed and

delivered by its duly authorized representative(s)'

SEARS CANÄ.ÐÄ NC.

By:

[Signature Page to the Amended and Restated Agency Agreemeut]
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GORDON BROTHBRS CANADA ULC

B

Name:,2, c-h"rr J ad^r-r-<)S
Title: go -p,-e.s,eÁ2.). l?E-[o_, /

ISignature Page to the Anrended and Restated Agency Agreementj
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MERCHANT SOLUTIONS ULC

By:
N S. Fredericks

le:

[Signature Page to the Amended and Restated Agency Agreernent]
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TIGBR CAPITAL GROUP, LLC

By: 4t'Ì/M Á/
Name:
Title:

tr.,ti chael McGrai I
coo

[Signature Page to the Amended and Restated Agency Agreernent]
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GA RXTAIL CANADA ULC

nîBy:
ame:

Title Fu/ f'6c

[Signature Page to the Amended and Restated Agency Agreement]
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SCHEDULB A

Occupancy Expenses

(see attached)
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OccupapR Costs - bv toc¿t¡on P.Êt Olem
schedule A - Full l-lne stores

Store lD Rent Property Taxes Utilittes Malntenance lnsuranc€ Retãll channel

001417-REGINA. COßNWALL

001678-SAtNT IOHN
OO143O.GfIANDE PRAIRIE

001318-ALtvlA

0013l1-Sf GEORGE DF BEAI.'CÊ

001646-BATHU RST

OO1434.PRINCE ATBEBT

001082-sAULf STE. MAfìtEr

001019-oTTAWA-HULL

001647-COfiNEÂBROOK

OOl 383.DRU M I\4O N DVI LLE

00162¿.DARTMOUTH

001431-MOOSE JAW

001618-fRURO

001435-I.LOYDM INSTEß

001047-BROCKVtLLE

001029-cHrco uTlMt
OO183g.KAM[OOPS - ABERDEEN MALL

001448-RED DEER REIOCAI ION

I
5

s

5

s
s

s
(
I
s

s
)

s
$
é

ê

s

Full Llne

Full Une

Full Llne

tull Line

Full Llne

rSlore 001082 has a percerlaÉe of renl component based on a 12 month perlod. For the purpose5 ofth15

Schedule, the Company has assumed a an ¿inual r"t" to ral. of!
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Occuoancv costs - bv tocation Per D¡em

Schedulc A- Home Stores

Rent Property Tàxes Utlllties Malntenance lnsumnce
fot¡l O(¿ul)ancy

Relail ChannelStore lD

001382-EDMONTON NORTH HOME

O01357.CAIGARY SOUTH HOME

001336-ANCASTER HOME

OO1353.LONDQN HOME

00139s-WtNDSOR HOME

001354-SCARBOROUGH HOME

001342-WOODERIDGE HOME

003801-oßlLl-lA Ho¡/lE

001381-SUDBURY HOME

OO1364.KINGSTON HOME

001365-OTTAWA EAST HOME

001348-[AVAI HOME

001346-5T. BRUNO HOME

0013s2-QUEBEC Crrv HOME

001394-SïE FOY

5

5

5

s

5

s
s

s

5

s
5

s

Þ

Þ



64

SCHEDULE B

Locations

(see attached)
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Channel Stores

FullLine

FullLine
Full Line

FullLine

Full Line

FullLine
FullLine

Full Line

FullLine

Full Line

FullLine

Full Line

FullLine

FullLine
Full Line

FullLine

Full Line

Full Line

FullLine
Full Line

Home

Home

Home

Home

Home

Home

Home

Home

Home

Home

Home

Home

Home

Home

Home

001417-Regina - Cornwall

001678-Saint John

001430-Grande Prairie

001318-Alma

001311-St George De Beauce

001646-Bathurst

00L434-Prince Albert
001082-Sault Ste. Marie

001019-Ottawa-Hu ll

001.647-Cornerbrook

001383-Drummondville
00L624-Dartmouth

00143L-Moose Jaw

001618-Truro
001435-Lloydminster

001047-Brockville

001029-Chicoutimi
001839-Kamloops - Aberdeen Mall

00L448-Red Deer Relocation

001428-Medicine Hat

00L382-Edmonton North Home

001357-Calga ry South Home

001336-Ancaster Home

001353-London Home

001395-Windsor Home

001354-Sca rborough Home

001342-Woodbridge Home

00380L-0rillia Home

001381--Sudbury Home

001364-Kingston Home

001365-Ottawa East Home

001-348-Laval Home

001346-St. Bruno Home

001-352-Quebec City Home

001394-Ste Foy Home
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SCHEDULB C

Merchandise Threshold Adjustments

(see attached)
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Sears Canada

Schedule C

Merchandise Thresholds - Full Line

Cost

Value

59,000,000

58,600,000

s8,200,000

s7,800,000

57,400,OO0

s7,000,000

56,600,000

56,200,000

55,800,000

55,400,000

55,000,000

54,600,000

54,200,000

s3,800,000

53,400,000

53,000,000

52,600,000

52,200,000

s1,800,000

s1,400,000

Adjustment
Points

Adjusted

Gua ra nty

o.45%

o.45%

0.45%

0.45%

o.40%

o.40%

o.40%

o.40%

o.35%

o.35%

o3s%
o.35%

o.30%

o30%
o30%
o.30%

o.25%

o.25%

o.2s%

0.2s%

73.OO%

13.4s%

73.90%

74.35%

14,80%

ts.20%
75.60%

76.OO%

16.40%

t6.7s%
77.70%

77.45%

77.80%

18.LO%

78.40%

78.10%

79.0O%

19.25%

19.s0%

79.75%

51,000,000

49,000,000

80.00%

80.oo%

48,600,000

48,200,000

47,800,000

47,400,000

47,OOO,OOO

46,600,000

46,700,OO0

45,800,000

45,400,000

45,000,000

44,600,OOO

44,200,00O

43,800,000

43,400,000

43,000,000

42,600,000

42,200,OO0

41,800,000

47,400,O0O

41,000,000

o.o5%

o.o5%

o.os%

o.0s%

o.ro%

o.r0%

o.10%

o.Lo%

o.15%

0.ß%
o.ts%
o,r5%

o.20%

o.20%

o.zo%

0.20%

o.25%

o.25%

0.25%

0.25%

79.95%

79.90%

79.85%

79.80%

79.70%

79.60%

7950%
79.40%

79.2s%

79.70%

78.95%

18.80%

78.60%

78.40%

78.20%

t8.oo%

77.15%

77s0%
77.25%

77.00%

Note(s):

7. Adjustments between the increments shall be on o prorota bosis.

2. ln the event thot the Cost volue of the Merchondise is greoter thon 559,000,000, eoch

SqOo,ooo (or pro roto port¡on thereof) increment shall decreose the Guoronty by 0.50%.

j. tn the event thot the Cost volue of the Merchondise is less thon 541,000,000, eoch

5400,000 (or pro rota portion thereof) ¡ncrement sholl decreose the Guoronty by 0 3O%.
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Sears Canada

Schedule C

Merchandise Thresholds - Home

Cost

Value

14,000,000

1-3,9s0,000

13,900,000

13,850,000

13,B00,000

13,750,000

13,700,000

13,6s0,000

13,600,000

13,550,000

13,500,000

13,450,000

13,400,000

13,3s0,000

13,300,000

13,250,000

13,200,000

13,150,000

13,100,000

13,0s0,000

Adjustment
Points

Adjusted

Gua ra ntv

o.45%

o.45%

0.45%

o.4s%

o.40%

aA0%
o.40%

o.40%

o.35%

o.35%

o.3s%

o3s%
o.30%

o30%
o30%
o.30%

o.25%

o.25%

o.2s%

o.2s%

4s.50%

45.95%

46.40%

46.85%

4130%
47.70%

48.LO%

4850%

48.90%

49.25%

49.60%

49.95%

50.30%

50.60%

50.90%

57.20%

51-.50%

5L.75%

52.OO%

52.25%

13,000,000

1-1,500,000

s2,50%

s2.so%

11,450,000

1 1,400,000

11,350,000

11,300,000

11,2s0,000

l-1,200,000

11,150,000

l-1,100,000

11,050,000

1L,000,000

10,950,000

10,900,000

10,850,000

10,800,000

10,750,000

10,700,000

10,650,000

10,600,000

10,550,000

l-0,500,000

o.20%

0.20%

o.20%

o.20%

o,2s%

o.25%

0.25%

o.25%

o.30%

o30%
o.30%

o30%
o.35%

o.35%

o.35%

o.35%

o.40%

0A0%
o.40%

o.40%

52.30%

52.70%

57.90%

57.70%

51..45%

57.20%

so.9s%

50.70%

50.40%

50.LO%

49.80%

49.sO%

49.L5%

48.80%

48.45%

48.r0%

47.70%

47.30%

46.90%

46.50%

Note(s):

7. Adjustments between the ¡ncrements shall be on ø prorcto basis.

2. ln the event thot the Cost volue of the Merchond¡se is greoter thon 514,000,000, edch

$s1,ooo (or pro rato portion thereof) ¡ncrement shall decreose the Guoronty by 0.50%.

3. ln the event thot the Cost volue of the Merchondise ¡s less thon 510,500,000, each 550,000
(or pro roto portion thereof) increment shall decreose the Guaronty by 0.45%.
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SCHBDULE D

Cost Factor Thresholds Adjustments

(see attached)
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Sears Canada

Schedule D

Cost Factor Threshold Adjustments- Full Line

Cost

Factor

Adjustment
Points

Adjusted
Guaranty

80.oo%53.30%

s3.40%

5350%
53.60%

53.70%

53.80%

53.90%

s4.oo%

54j0%
54.20%

5430%
54.40%

54.50%

54.60%

54.70%

s4.80%

54.90%

55.00%

55.10%

55.20%

s5.30%

o.2I%

0.21%

o.2L%

o.21%

o.2r%
0.21%

0.21%

o.2r%
0.21%

0.21%

o.2t%
o.2r%
0.2r%

o.2L%

o.21%

o.2r%
o.21%

0.21%

o.2r%
0.21%

79.19%

79.s8%

79.37%

79.16%

78.95%

78.74%

78.53%

78.32%

78jT%
77.90%

77.69%

77.48%

77.27%

77.06%

76.85%

76.64%

76.43%

76.22%

76.Or%

75.80%

Notes:

1. Adjustments between the increments shall be on a prorato basis.

2. ln the event thot the Cost Foctor of Merchondise is greoter thon 55.30%,

each 0.10% (or pro rata portion thereof) increment shall decreose the

Guaronty by 0.21%.
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Sears Canada

Schedule D
Cost Factor- Home

Cost

Factor

Adjustment
Points

Adjusted
Guaranty

52.50%43.90%

44.00%

44.1.O%

44.20%

44.30%

44.40%

4450%
44.60%

44.70%

44.80%

44.90%

45.00%

45.1.0%

45.20%

4s.30%
45.40%

4s.50%

45.60%

45.70%

45.80%

4s.90%

o.24%

0.24%

0.24%

0.24%

0.24%

0.24%

0.24%

0.24%

0.24%

0.24%

0.24%

0.24%

0.24%

o.24%

0.24%

0.24%

0.24%

0.24%

o.24%

0.24%

s2.26%

52.O2%

51..78%

s1..54%

51.30%

51.06%

s0.82%

s058%
so.34%

50.ß%
49.86%

49.62%

49.38%

49.1.4%

4890%
48.66%

48.42%

48.t8%

47.94%
47.70%

Notes:

L. Adjustments between the increments shall be on a prorato bosis.

2. ln the event thqt the Cost Factor of Merchandise is greater than 45.90%,

each 0.L0% (or pro roto portion thereof) ìncrement shall decreose the

Guoronty by 0.24%.
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SCHEDULB E

Agent L/C

(see attached)
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FORM OF LETTBR OF CREDIT

Bank of America
100 Federal

Street
Boston, MA 02109

Irevocable Standby Letter of Credit Nurnber:

Beneficiary:
Original sent to

Sears Canada Inc.
290 Yonge St., Suite 700
Toronto, ON M5B 2C3
Canada

Attn: Billy Wong, CFO
Credit Number:
Opener's Reference No

Ladies and Gentlemen

BY ORDER OF:

We hereby open in your favor our Irrevocable Standby Letter of Credit for the account of Gordon

Brothers Canada ULC for a sum or sums not exceeding a total of [$ I Canadian dollars
Canadian dollars) available by your draft(s) at SIGHT on OURSELVES,

effective immediately, and expiring at OUR COUNTERS on [-_____-1,2017 or such earlier date on
which the Benehciary shall notify us in writing that this Standby Letter of Credit shall be terminated
accompanied by the original Letter of Credit (the "Expiry Date"). We are informed by the applicant that
the Beneficiary may draw on the Letter of Credit in accordance with and subject to the terms of the

Agency Agreement dated as of July 12, 2017, as amended and restated (the "Agency Agreement")
between the Beneficiary and the Agent (as defined in the Agency Agreement) or as otherwise authorized
by order of the Couft.

Draft(s) must be accompanied by the original Letter of Credit and a signed statement by an officer of the

Beneficiary in the fonn attached hereto as Exhibit A.

Partial and/or rnultiple drawings are permitted.

This Letter of Credit may be reduced from time to time when accompanied by a signed statement from the

Beneficiary in the form attached as Exhibit B.

If a drawing is received by Bank of America, N.A. at or prior to l2:00 Noon, Eastern Time, on a Business

Day, and provided that such drawing confonns to the tenns and conditions hereof, payment of the

drawing amount shall be rnade to the Beneficiary, in imrnediately available funds on the next Business

Day. If however, a 1 drawing is received by Bank of Atnerica, N.A. after l2:00 Noon, Eastern Titne, on a
Business Day, and provided that such drawing confonns with the tenns and conditions hereof, paynent
of the drawing alnount shall be rnade to the Beneficiary in immediately available funds on the second

2
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succeeding Business Day

As used in the Letter of Credit "Busiuess Day" shall lnean any day other than a Salurday, Sunday, or day

on which Banking Institutions in Scranton, Pennsylvania are required or authorized to close.

Each draft must bear upon its face the clause "Drawn under Letter of Credit No.
dated of Bank of A.merica, Scranton, PA."

Except so far as otherwise expressly stated herein, this Letter of Credit is subject to the "Unifotm
Custours and Practice for Docurnentary Credits (2007 Revision), International Chamber of Commerce
Publication No. 600."

We hereby agree that drafts drawn under and in compliance with the terms of this Letter of Credit will be

duly honored if presented to the above-mentioned drawee bank on or before the Expiry Date.

Kindly address all correspondence regarding this Letter of Credit to the attention of our Letter of Credit
Operations, Bankof Arnerica, , mentioning our reference number as it
appears above. Telephone inquiries can be made to at ( )

Very truly yours,

Authorized Official

Authorized Official

3
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EXHIBII'A

TO IRREVOCABLE LETTER OF CREDIT

Re: Drawing for Amounts Due to:

Ladies and Gentlemen

I refer to your Letter of Credit No the "Letter of Credit"). The undersigned duly
authorized officers of in their capacity as Beneficiary of the Letter of Credit hereby certify to
you that:

(i) Gordon Brothers Canada, ULC (the "Agent") has not made a payment when due

of or for the [Guaranteed Amount, the Company Sharing Recovery Amount, or
any portion thereof, or any Expenses or other obligation when due] (where

applicable) due by Agent to the Beneficiary pursuant to, and as such terms are

defined in, that certain Agency Agreement dated as of , 2017

(iv)

among the Beneficiary on the one hand, and Agent, on the other.

The amount to be drawn is $_(the "Amount Owing").
Payment is hereby demanded in an amount equal to the lesser of (a) the Amount
Owing and (b) the face amount of the Letter of Credit, less any prior drawings, as

ofthe date hereof.
The Letter of Credit has not expired prior to the delivery of this letter and the

accompanying sight draft .

In accordance with the terms of the Letter of Credit, the payment hereby
demanded is requested to be made by wire transfer to the following account:

(v)

[Account]

IN WITNESS WHEREOF, this instrurnent has been executed and delivered as of this

dayoL,zoll.

Very truly yours,

Duly Authorized Officer
Print Name

(iÐ
(iiÐ

By

4
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EXHIBIT B

TO IRREVOCABLE STANDBY LETTER OF CREDIT NO

Re: Reduction of Face Amount:

Ladies and Gentlemen:

I refer to your Letter of Credit No. (the "Letter of Credit"). The undersigned, as Beneficiary of the
Letter of Credit, hereby confirm to you that the face amount of the Letter of Credit hereby shall be
reduced from its present face amount to a new face amount of $

IN WITNESS WHEREOF, this instrument has been executed and delivered as of this
dayoL,zol7.

Very trulyyows,

Duly Authorized Officer
Print Name:

5
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Wells Fargo Bank, N.A.
U. S. Trade Services
Standby Letters of Credit
MAC 40283-023
794 Davis Street, 2nd Floor'
San Leandro, CA. 94577 -6922
Phone: l(800) 198-2815 Option I

E-Mail : sftrade@wellsfargo.com

lrrevocable Standby Letter of Credit

Number:
lssue Date:

Beneficiary:
Beneficiary Name
Attention:
Address
City, State Zip

Ladies and Gentlemen

At the request and for the account of Tiger Capital Group, LLC, 340 N. Westlake Blvd., Suite 260, Westlake
Village, CA 91362 (the "Agent"), we hereby establish our lrrevocable Standby Letter of Credit (the "Letter of
Credit") in favor of Beneficiary Name (the "Beneficiary") in the amount of Amount in Words United States Dollars
USD$ Amount in Numbers available with us at our above office by payment of draft(s) drawn at sight on
ourselves.

Drafts must be purportedly signed by an officer of the Beneficiary and be accompanied by the original of this
Letter of Credit and a signed statement worded in the form of Exhibit A attached hereto with the instructions in
brackets therein complied with.

Partial and multiple drawings are permitted under this Letter of Credit.

Each draft must be marked "Drawn under Letter of Credit No. dated 2017 , of \Nells Fargo
Bank N.4."

This Letter of Credit expires at our above office on 2017 (the "Expiry Date")

As used herein the term "Business Day" shall mean a day of the year on which our San Leandro U.S. Trade
Services - Standby Letters of Credit office is open for business.

We hereby agree with you that each drawing presented hereunder in full compliance with the terms
hereof will be duly honored by our payment to you of the amount of such drawing, in immediately available
funds of Wells Fargo Bank, N.A. not later than the third Business Day following the Business Day on which such
drawing is presented to us.

Except so far as otherwise expressly stated herein, this Letter of Credit is subject to the "lnternational
Standby Practices 1 998".
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It is a condition of this Letter of Credit that it shall be decreased without amendment upon our receipt at
our above office of a statement in the form of Exhibit B signed by the Beneficiary with the instructions in

brackets therein complied with.

CANCELLATION PRIOR TO EXPIRATION: You may return this Letter of Credit to us at our above office for
cancellation prior to its expiration provided that this Letter of Credit is accompanied by a written
agreement signed by you to its cancellation. Such written agreement to cancellation should
specifically reference this Letter of Credit by number, clearly indicate that it is being returned for
cancellation and be signed by a person identifying themselves as authorized to sign for you.

Very Truly Yours,

WELLS FARGO BANK, N.A.

By:
Authorized Signature

The oríginal of the Letter of Credit contains an embossed sea/ over the Authorized Signature.

Please direct any written correspondence or inquiries regarding this Letter of Credit, always quoting our
reference number, to Wells Fargo Bank, National Association, Attn: U.S. Standby Trade Services

at either
794 Davis Street, 2nd Floor
MAC 40283-023
San Leandro, C4 94577 -6922

or
401 Linden Street
MAC D4004-017,
Winston-Salem, NC 271 01

Phone inquiries regarding this credit should be directed to our Standby Customer Connection Professionals

1-800-798-2815 Option 1 1-800-776-3862 Option 2
(Hours of Operation: 8:00 a.m. PT to 5:00 p.m. PT) (Hours of Operation: 8:00 a.m. EST to 5:30 p.m. EST)
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Exhibit A
Wells Fargo Bank, N.A

Letter of Credit No.

Re: Drawing for Amounts Due to:

Beneficiary Name
Attention
Address
City, State Zíp

Ladies and Gentlemen

I refer to your Letter of Credit No. (the "Letter of Credit'). The undersigned, a duly authorized officer
of Benefrciary Name, a debtor and debtor-in-possession (the "Merchant" and Beneficiary"), and the Beneficiary of
the Letter of Credit hereby certifies to you that:

(i) Iger Capital Group, LLC (the "Agent') has not made a payment when due of or for the Guaranteed Amount,

or other amounts due by Agent to Merchant, pursuant to, and as such term is defìned in that ceftain Agenev
Aoreement. dated a Agent-onlhc-other.

(ii) The unpaid amount is $finsert amount] (the "Amount Owing").

(iii) The amount of the sight draft accompanying this statement is an amount equal to the lesser of (a) the
Amount Owing and (b) the amount available on the date hereof to be drawn under the Letter of Credit.

(iv) The Letter of Credit has not expired prior to the delivery of this letter and the accompanying sight draft.

(v) The payment hereby demanded is requested to be made no later than three (3) business days after the date

of delivery of this ceftificate, by wire transfer to the following account:

[insert bank]
ABA No: [inseft number]
Fufther Credit to: linsert namel
Account No. finseft number]

IN WITNESS WHEREOF, I have executed and delivered this certificate as of this [inseft date] day of [insert
monthl, finsert year].

Very truly yours,

Benefrciary Name

By: finsert signature]
Name: [inseft name]

Title: Iinsert title]



BO

Exhibit B
Wells Fargo Bank, N.A.

Letter of Credit No.

Re: Reduction of Letter of Credit Amount:

Beneficiary Name
Attention:
Address
City, State Zip

Ladies and Gentlemen

We refer to your Letter of Credit No. ([lte "Letter of Credit'). The undersigned, a duly authorized
offìcer of Beneficiary Name (the Beneficiary'), and the Beneficiary of the Letter of Credit hereby ceftifies to you
that the amount of the Letter of Credit may be decreased by $[insert amount].

IN WITNESS WHEREOF, we have executed and delivered this certifìcate as of this [insert date] day of [inseft
monthl, [inseft year].

Very truly yours,

Benefrciary Name

By: [inseft signature]
Name: [inseft name]
Title: [inseft title]
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SCHEDULB F'

Inventory Taking Instructions

(see attached)
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EXHIBIT 5.L(a)

INVENTORY INSTRUCTIONS Sears Canada
These inventory instructions incorporate Agency Agreement language and are to be used in conjunction with
the company's historical inventory taking procedures. In the event of a conflict between procedures, this
document takes precedent.

RGIS INVENTORY SERVICE

Type of count
The counts will be at SKU/UPC level Retail process conducted by RGIS or l4IS Inventory Service. In
this type of count, the Inventory Service personnel should scan or key first the UPC/SKU, quantity and
lowest ticketed, marked, shelf, hang-tag, stickered, or other hard marked price As per the Agency
Agreement, some specific kinds of rnerchandise need to be specifically identified (see Exception
Categories below).

Vy'e have set up the count to accept scanned bar code (UPC), keyed bar code and SI(U. The inventory service
will have a UPC validation file which will increase the accuracy of the count. The service will return a file
inclusive of the Store, Date, Area, Unit Count, Keyed Price and Price File Price. Ultimately the purchase price
will be based off of the Cost of the item.

For purposes of this Agreement, , "Retail Price" shall mean with respect to each item of Merchandise,
as determined on a SKU by SKU basis, the lowest of (x) the lowest ticketed, marked, shelf, hang-tag,
stickered, or other hard marked price as at the Sale Commencement Date, (y) the lowest SKU or PLU
as at the Sale Commencement Date; and (z) the lowest PLU, SKU, article number or f,rle price
contained in the Merchandise File, or other file price as reflected in Company's books and records for
such item; provided, however that the def,rnition of Retail Price expressly excludes all Excluded Price
Adjustments.

Staffïng
The Agent will have at least one representative present at every count, and the Merchant will also have at

least a store rnanager or asset protection manager present.

Controls/Audit
1 . A primary focus of these counts is on ensuring the accuracy of the piece count. The Service should audit
each oftheir inventory counters during the first hour ofthe count. In the beginning ofthe count you should also

monitor each RGIS counter and randomly audit their areas. Counters with mistakes should be addressed

irnmediately. Taking counters off the inventory count is YOUR call. INSIST ON ACCURACY.

2. Take care not to count empty boxes. This is crucial in the shoe area. Ensure all sneakers are mated with
conect sizing/style and match the box description. Open all packed away goods, over stock, and new receipts
to count the goods inside. NEVER key frorn a pack away list. The inventory service rnust physically touch ancl

scan each piece of clothing which may be layered onto a display. Items that are on peg hooks may be counted
in rnultiple quantities. All higher ticket electronic goods must be counted individually

3. Instruct the inventory service supervisor that after each inventory service countel'finishes a section
they are to write the total pieces and total extended letail on the area ticket. You should spot check
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these tickets for reasonability and can do full piece couuts on areas to determine the accuracy of the
count.

4. All store locations should be heavily auditecl. All stores will be required to audit a significant portion of the

store. This is to be accornplished by either instructing the inventory supervisor to afhx the Fl sulnrnary reports
ou each area counted or prìnt out every area and leave them in a stack at the printer. You should go through
along with store personnel these and check each sheet 100% for piece count, price and SKU/UPC. Each sheet

must be 100% correct. Be especially cognizant of areas where there are Augment Goods. These goods rnay be

like product but have different UPC's afhxed to the product. It is CRUCIAL that the service enters the correct
UPC number and you MUST ensure that this is the case.

If there are effors the sheet should be marked with the correction, reviewed with the Merchants representative
(NO adjustments are to be made unless both parties agree) and given back to the inventory service supervisor
for conection. Upon correction have the consultant reprint the area to ensure it was entered correctly. ALL Fl
summary sheets that are audited should be initialed by the consultant and Merchants representative who audited
the section. At the end of the count, ALL initialed audit sheets should be collected and held onto by the
consultants and available to be sent back to the following address if so directed:

I(eith Falce
Prudential Tower
800 Boylston Street, zl|t'Fl
Boston, MA 02199

If you are directed to send certain information to the above address, do not use priority rnailing. Use budget
saver rates. It does not need to be overnight.

5. If a inventory service employee encounters an invalid UPC or an article has no tag on it then they
should call for a UPC check if the correct UPC/SKU cannot be located then the item should be placed on
a trouble table to be researched further. Only the UPC of items will be allowed to be overridden by
RGIS if the store personnel cannot find a valid number. Where possible the personnel should find a like
item and enter under that items UPC number.

6. The Service is to furnish representatives of the Merchant and the Agent with a hard copyof the
inventory (both units and area numbers) at the conrpletion of the count.

Cutoffi

[Procedures for the processing of In-Transit Merchandise lhaÍ arrives in a Location after the Inventory
Date (including øs to item-level counling, lickeling, and relaled matlers) to be mulually agreed upon by
Company and Agent, in consultalion wilh the Monitor, prior to comnlencement of the Invenlory Taking.J

Store Mapping

The store will be mapped by the inventory service superuisor in conjunction with the Store Manager

Exception Categorics

At the beginning of the count, the Agents and Merchant's representatives should walk the store to identify
these pieces and rernove thern from the displays. After this is done, the Service will assign counters to
go around the store and key the exceptions into the correct areas as shown below. Make sure to urark
these pieces by rernoving thern froln the display and placing thern on the floor or in a cart or specially
designated table, so that the Service knows NOT to count the rnerchandise again with the regular areas
Try to use a different marking methocl for each type of exception rnerchandise (on the floor, in carts,
etc.) so you can tell in what exception bucket the goods are to be oounted.
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Trouble Table Area 9800

Any goods that have invalid UPC/SI(U numbers should be rernoved frorn the area they resided in and
placecl on a trouble table for further research. These items should be entered into area 9800.

Defective Merchandise

"Defective Merchandise" means any item of inventory that is not saleable as first quality inventory
because it is dented, worrr, scratched, torn, tailored, soiled, ripped, faded, misrnatched, missing pieces,

mis-mated, out of box (if normally sold as new in-the-box), or near-sized, items typically sold as a set

which are incomplete, or merchandise affected by other similar defenses rendering it not first quality,
antl as to which Agent and Company mutually agree on its value to define its Cost Value.

All goods agreed upon by the Merchant and Agent at time of the count as "Defective" should be

segregated and counted in the following areas

Areas

9925 - 2s% Off
9950 - s0% off
997s-1s%Off

Excluded DefectiVe Merchandise Area9999

"Excluded Defective Merchandise" shall mean those items of Defective Merchandise that are not
saleable in the ordinary course because they are so damaged or defective that they cannot reasonably
be used for their intended purpose or for which the parties cannot mutually agree upon a Cost Value,
including parts or components held for repairs or not sold separately by Company to consumers in the

ordinary course ofbusiness or have been delisted or are return to vendor goods.

Any goods that fit the above description should be captured in area 9999 and will have a zero value in the

reconciliation.

RY

Isolate and DO NOT INVENTORY any gift cards or gift certificates from outside vendors.

DO NOT COUNT Fixtures or displays as merchandise.

POST COUNT

At the end of the count, please fax the inventory services timesheet as well as the last page of the Fl summary
report
(inclusive of all above exception areas) to 208-723-1007. NOTE: It is IMPERATIVE that the Fl summary
report include the signature of BOTH the Merchants and Gordon Brothers/Hilco/ representative on the
totals page.
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SCITEDULE G

Sales Guidelines

(see attached)
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SALB GUIDELINES - INVENTORY AND FF&E

The following procedures shall apply to any liquidation sales (the "Sale") of inventory and goods

("Merchandise") and FF&E (as defined below) to be helcl at Sears Canada's retail stores (listed

on Scheclules "8" and "C" to the Liquidation Sale Order (as defìned below), the "Stores"). In
addition, the following procedures, to the extent applicable, shall apply to the sale of Merchandise
and FF&E located at Hometown Dealer stores as set out on Schedule "D" to the Liquidation Sale

Order (the "Hometown Dealer Sale") and to any Landlolds of such Hometown Dealer stores.

Terms capitalized but not def,rned in these Sale Guidelines have the rneanings ascribed to thern in
the initial order of the Ontario Superior Court of Justice (Commercial List) (the "Court") dated

Jllrne 22,2017 (as amended and restated, the "Initial Order"), the Liquidation Sale Order, the

Agency Agreement (as defined below), or the Consulting Agreement (as defined below).

Except as otherwise expressly set out herein, and subject to: (i) an Order of the Court (the

"Liquidation Sale Order") approving, inter alia, (a) the Arnended and Restated Agency
Agreement between Sears Canada Inc. ("Sears Canada") and a contractual joint venture
comprised of Gordon Brothers Canada ULC, Merchant Retail Solutions ULC, Tiger
Capital Group, LLC and GA Retail Canada ULC (the "Agent") dated July 12,2017 and

amended and restated on July 14,2017 (the "Agency Agreement"), (b) the Amended and

Restated Consulting Agreement between Sears Canada and the Agent dated July 12,2077
and amended and restated on July 14,2017 (the "Consulting Agreement", and together
with the Agency Agreement, the "Liquidation Agreements"), and (c) these Sale

Guidelines; or (ii) any further Order of the Court; or (iii) any subsequent written agreement
between Sears Canada and its applicable landlord(s) (each individually, a "Landlord" and,

collectively, the "Landlords"), the Sale shall be conducted in accordance with the terms

of the applicable leases/or other occupancy agreements for each of the affected Stores

(individually, a "Lease" and, collectively, the "Leases"). However, nothing contained
herein shall be construed to create or impose upon Sears Canada or the Agent any

additional restrictions not contained in the applicable Lease or other occupancy agreement.

The Sale shall be conducted so that each of the Stores remain open during their normal
hours of operation provided for in the respective Leases for the Stores until the applicable
premises vacate date for each Store under the Liquidation Agreernents (the "Vacate
Date"), and in all cases no later than October 72,2017 (the "Sale Termination Date").
Rent payable under the respective Leases shall be paid as provided in the Initial Order.

Tlie Sale shall be conducted in accordance with applicable federal, provincial and

rnunicipal laws, unless otherwise ordered by the Court.

All display and hanging signs used by the Agent in connection with the Sale shall be

professionally produced and all hanging signs shall be hung in a professional lnanner.

Notwithstanding anything to the contrary contained in the Leases, the Agent rnay advefiise
the Sale at the Stores as a "ever¡/thing on sale", "everything must go", "store closing" or
similar therne sale at the Stores (provided however that no signs shall advertise the Sale as

a "bankr-uptcy", a "liquidation" or a "going out of business" sale, it being understood that
the French equivalent of "clearance" is "liquidation" and is perrnitted to be used).
Forthwith upon request, the Agent shall provide the proposed signage packages along with

2.

3

4.
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proposed dimensions by e-mail or facsirnile to the applicable Lancllords or to their counsel

of record and the applicable Landlord shall notify the Agent of anyt'equiretnent for such

signage to otherwise cornply with the tenns of the Lease and/or the Sale Guidelines and

where the provisions of the Lease conflicts with these Sale Guidelines, these Sale

Guidelines shall govern. The Agent shall not use neon or day-glow signs or any

handwritten signage (save that handwritten "you pay" or "topper" signs rnay be used). If a

Landlord is concerned with "Store Closing" signs being placed in the front window of a

Store or with the number or size of the signs in the front window, Sears Canada, the Agent
and the Landlord will work together to resolve the dispute. Furlhennore, with respect to

enclosed mall Store locations without a separate entrance frorn the exterior of the enclosed

mall, no exterior signs or signs in common areas of a mall shall be used unless explicitly
pennitted by the applicable Lease. In addition, the Agent shall be permitted to utilize
exterior banners/signs at stand alone or strip mall Stores or enclosed mall Store locations

with a separate entrance from the exterior of the enclosed mall; provided, however, that:

(i) no signage in any other common areas of a mall shall be used; and (ii) where such

banners are not permitted by the applicable Lease and the Landlord requests in writing that

banners are not to be used, no banners shall be used absent further Order of the Court,

which may be sought on an expedited basis on notice to the Serwice List. Any banners used

shall be located or hung so as to make clear that the Sale is being conducted only at the

affected Store and shall not be wider than the premises occupied by the affected Store. All
exterior banners shall be professionally hung and to the extent that there is any damage to

the facade of the premises of a Store as a result of the hanging or removal of the exterior
banner, such damage shall be professionally repaired at the expense of the Agent.

The Agent shall be permitted to utilize sign walkers and street signage; provided, however,

such sign walkers and street signage shall not be located on the shopping centre or mall
premises.

Conspicuous signs shall be posted in the cash register areas of each Store to the effect that

all sales are"frnal" and customers with any questions or complaints are to call the Agent's
hotline number.

The Agent shall not distribute handbills, leaflets or other written materials to customers

outside of any of the Stores on Landlord's propefty, unless explicitly permitted by the

applicable Lease or, if distribution is customary in the shopping centre in which the Store

is located. Otherwise, the Agent may solicit customers in the Stores themselves. The Agent
shall not use any giant balloons, flashing lights, or amplified sound to advertise the Sale or
solicit customers, except as explicitly pennitted under the applicable Lease or agreed to by
the Landlord, and no advertising trucks shall be used on landlord property or mall ring
roads, except as explicitly permitted under the applicable Lease or agreed to by the

Landlord.

At the conclusion of the Sale in each Store, the Agent and Sears Canada shall arrange that

the premises for each Store are in "broom-sv/ept" and clean condition, and shall afiange

that the Stores are in the same condition as on the comfirencement of the Sale, ordinary
wear and tear excepted. No property of any Landlord of a Store sliall be retnoved or sold

during the Sale. No permanent fixtures (other than FF&E (as defined below) for clarity)
may be removed without the Landlord's written consent unless otherwise provided by the

applicable Lease and in accordance with the Initial Order and the Liquidation Sale Order.

8
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Any trade fixtures or personal properly left in a Store after the applicable Vacate Date in
respect of which the applicable Lease has been disclairned by Sears Canada shall be

deemed abandoned, with the applicable Landlord having the rìght to dispose of the same

as the Landlord chooses, without any liability whatsoever on the part of the Landlord.
Nothing in this paragraph shall derogate fi'orn or expand upon the Agent's obligations
under the Liquidation Agreements. Notwithstanding the foregoing, Sears Canada shall only
exercise its rights to abandon FF&E pursuant to section 5.1(h) of the Agency Agreement
and section 3.4(d) of the Consulting Agreement provided that the applicable Landlord has

consented thereto or upon fuither Order of the Courl.

Subject to the terms of paragraph 8 above, the Agent may sell fumiture, fixtures and

equipment owned by Sears Canada ("FF&E") and located in the Stores during the Sale.

For greater certainty, FF&E does not include (i) any portion of the Stores' HVAC system

or sprinkler systems; and (ii) any furniture, fixtures and equipment owned by the
Hometown Dealers. Sears Canada and the Agent may advertise the sale of FF&E consistent
with these Sale Guidelines on the understanding that the Landlord may require such signs

to be placed in discreet locations within the Stores reasonably acceptable to the Landlord.
Additionally, the purchasers of any FF&E sold during the Sale shall only be permitted to
remove the FF&E either through the back shipping areas designated by the Landlord or
through other areas after regular Store business hours or, through the front door of the Store

during Store business hours if the FF&E can f,rt in a shopping bag, with Landlord's
supervision as required by the Landlord and in accordance with the Initial Order and the
Liquidation Sale Order. The Agent shall repair any damage to the Stores resulting from the

removal of any FF&E by the Agent or by third party purchasers of FF&E from the Agent.

The Agent shall not make any alterations to interior or exterior Store lighting, except as

authorized pursuant to the affected Lease. The hanging of exterior banners or other signage,

where permitted in accordance with the terms of these Sale Guidelines, shall not constitute
an alteration to a Store.

Sears Canada and the Agent hereby provides notice to the Landlords of Sears Canada's
and the Agent's intention to sell and remove FF&E from the Stores. The Agent shall make
commercially reasonable efforts to arrange with each Landlord represented by counsel on
the Service List and with any other Landlord that so requests, a walk-through with the
Agent to identify the FF&E subject to the Sale. The relevant Landlord shall be entitled to
have a representative present in the applicable Stores to observe such removal. If the
Landlord disputes the Agent's entitlement to sell or remove any FF&E under the provisions
of the Lease, such FF&E shall remain on the premises and shall be dealt with as agreed

between Sears Canada, the Agent and such Landlord, or by further Order of the Court upon
application by Sears Canada on at least two (2) days' notice to such Landlord and the
Monitor. If Sears Canada has disclaimed or resiliated the Lease governing such Store in
accordance with the CCAA and the Initial Order, it shall not be required to pay rent under
such Lease pending resolution of any such dispute (other than rent payable for the notice
period provided for in the CCAA and the Initial Order), and the disclaimer or resiliation of
the Lease shall be without prejudice to Sears Canada's or the Agent's claim to the FF&E
in dispute.

If a notice of disclaimer or resiliation is delivered pursuant to the CCAA and the Initial
Order to a Landlord while the Sale is ongoing and the Store in question has not yet been

10.

11.

12.
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vacated, then: (a) during the notice period prìor to the effective time of the disclairner or
resiliation, the Landlord rnay show the affected leased premises to prospective tenants
during nomal business hours, on giving Sears Canada, the Agent and the Monitor twenty-
four (24) hours' prior written notice; and (b) at the effective tirne of the disclairner or
resiliation, the lelevant Landlord shall be entitled to take possession of any such Store
without waiver of or prejudice to any clairns or rights such Landlord rnay have against
Sears Canada in respect of such Lease or Store, provided that nothing herein shall relieve
such Landlord of any obligation to rnitigate any darnages claimed in connection therewith.

The Agent and its agents and representatives shall have the same access rights to the Stores

as Sears Canada under the tems of the applicable Lease, and the Landlords shall have the
rights of access to the Stores during the Sale provided for in the applicable Lease (subject,

for greater ceftainty, to any applicable stay of proceedings).

Sears Canada and the Agent shall not conduct any auctions of Merchandise or FF&E at

any of the Stores.

The Agent shall designate a party to be contacted by the Landlords should a dispute arise
conceming the conduct of the Sale. The initial contact person for the Agent shall be Ian
Fredericks who may be reached by phone at l-847-418-2075 or email at
ifredericks@hilcoglobal.com. If a dispute should arise concerning the conduct of the Sale

subject to a Hometown Dealer Sale, the respective Landlord should contact the relevant
Hometown Dealer. If the parties are unable to resolve the dispute between themselves, the
Landlord or Sears Canada shall have the right to schedule a "status hearing" before the
Court on no less than two (2) days written notice to the other party or parties, during which
time the Agent shall cease all activity in dispute other than activity expressly permitted
herein, pending determination of the matter by the Court; provided, however, subject to
paragtaph 4 of these Sale Guidelines, if a banner has been hung in accordance with these

Sale Guidelines and is the subject of a dispute, the Agent shall not be required to take any
such banner down pending determination of any dispute.

Nothing herein or in the Liquidation Agreements is, or shall be deemed to be a consent by
any Landlord to the sale, assignment or transfer of any Lease, or shall, or shall be deemed
to, or grant to the Landlord any grealer rights than already exist under the terms of any
applicable Lease.

These Sale Guidelines rnay be amended by written agreement between Sears Canada, the
Agent and the applicable Landlord.
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SCHEDULE II
Form of Approval Order

(see attached)
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Court File No. CV-17-l184ó-00CL

ONTARIO

SUPERIOR COURT OF JUSTICE

COMMERCIAL LIST

THE HONOURABLE MADAM TUESDAY, THE l gtr'

JUSTICE CONWAY DAY OF JULY, 2017

IN THE MATTER OF THE COMPANIES' CREDITORS
ARRANGEMENT ACT,R.S.C. 1985, c. C-36, AS AMENDED

AND IN THE MATTER OF A PLAN OF COMPROMISE OR
ARRANGEMENT OF SEARS CANADA INC., CORBEIL
ÉmcrzuquE INC., s.L.H. TRANSroRT INC., THE cur INC.,
SEARS CONTACT SERVICES INC., INITIUM LOGISTICS
SERVICES fNC., INITIUM COMMERCE LABS INC., INITIUM
TRADING AND SOURCING CORP., SEARS FLOOR
COVERING CENTRES INC., 173470 CANADA INC., 2497089
ONTARIO INC., 6988141 CANADA INC., 10011711 CANADA
INC., 1592580 ONTARIO LIMITED, 955041 ALBERTA LTD.,
4201531 CANADA INC., 168886 CANADA fNC., AND 3339611
CANADA INC.
(each, an "Applicant", and collectively, the "Applicants")

LIQUIDATION SALE APPROVAL ORDER

THIS MOTION, made by the Applicants, pursuant to the Companies' Creditors

Arrangement Act, R.S.C. 1985, c. c-36, as amended (the "CCAA") for an order, inter alia,

approving: (i) the transactions contemplated under the Arnended and Restated Agency Agreement

entered into between Sears Canada Inc. ("Sears Canada") and a contractual joint venture

comprised of Gordon Brothers Canada ULC, Melchant Retail Solutions ULC, Tiger Capital

Group, LLC and GA Retail Canada ULC (collectively, the "Agent") dated July 12,2017 and

amended and restated on July 14,2077 (the "Agency Agreement") and ceftain related relief; (ii)

the transactions conternplated under the Amended and Restated Consulting Agreement entered

into between Sears Canada and the Agent dated July 12,2017 and arnended and restated on July

14, 2017 (the "Consulting Agreement", and together with the Agency Agreement, the

"Liquidation Agreements") and certain related relief; and (iii) the Sale, the Hornetown Dealer

)

)

)
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Sale, and the Sale Guidelines (each as defìnecl below) and ceftain related relief, was heard this day

at 330 University Avenne, Toronto, Or-rtario.

ON READING the Notice of Motion of the Applicants, the Affrdavit of Billy Wong sworn

July 5, 2071 including the exhibits thereto (the "Second Wong Affidavit"), the Affidavit of Billy

Wong sworn July 12, 20ll including the exhibits thereto (the "Third Wong Affidavit"), the

nffidaiit of Sean Stidwill sworn July 1 7,2017 including the exhibits thereto, the First Report and

the Supplement to the First Reporl of FTI Consulting Canada Inc., in its capacity as Monitor (the

"Monitor") filed July 12 and July 13, respectively, and on hearing the submissions of respective

counsel for the Applicants, counsel to the Monitor, counsel to the Board of Directors and the

Special Committee of the Board of Directors of Sears Canada Inc., counsel to Wells Fargo Capital

Finance Corporation Canada as administrative agent under the DIP ABL Credit Agreement,

counsel to GACP Finance Co., LLC as adrninistrative agent under the DIP Term Credit

Agreement, and such other counsel as were present, no one else appearing although duly served

as appears from the Affidavits of Service of Sonja Pavic sworn luly 12,2017 and July 17,2017

filed:

SERVICE AND DEFINITIONS

1. THIS COURT ORDERS that the tirne for service of the Notice of Motion and the Motion

Record herein is hereby abridged and validated so that this Motion is properly returnable today

and hereby dispenses with further service thereof.

2. THIS COURT ORDERS that any capitalized term used and not defined herein, shall have

the meaning ascribed thereto in the Initial Order in these proceedings dated June 22, 2077, as

amended (the "Initial Order"), the Agency Agreement, the Consulting Agreement, or the Sale

Guidelines, as applicable.

THE AGENCY AGREEMENT

3. THIS COURT ORDERS that the Agency Agreement, including the Sale Guidelines

attached hereto as Schedule "4" (the "Sale Guidelines"), and the transactions contemplated

thereunder are hereby approved, authorized and ratified and that the execution of the Agency

Agreement by Sears Canada is hereby approved, authorized, and ratified with such minor

amendments as Sears Canada (with the col-lsent of tlie Monitor and, to the extent required under

92
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the Agency Agreernent, the DIP ABL Lenders and the DIP Tenn Lenders) and the Agent may

agree to in writing. Subject to the provisions of this Order and the Initial Order, Sears Canada is

hereby authorized and directed to take any ancl all actions as may be necessary or desirable to

irnplernent the Agency Agreement and each of the transactions contemplated therein. Without

lirniting the foregoing, Sears Canada is authorized to execute any other agreement, contract, deed

or any other document, or take any other action, which could be required or be useful to give full

and complete effect to the Agency Agreement.

THE CONSULTING AGREEMENT

4. THIS COURT ORDERS that the Consulting Agreement, including the Sale Guidelines

and the transactions contemplated thereunder are hereby approved, authorized and ratified and that

the execution of the Consulting Agreernent by Sears Canada is hereby approved, authorized, and

ratified with such minor amendments as Sears Canada (with the consent of the Monitor and, to the

extent required under the Consulting Agreement, the DIP ABL Lenders and the DIP Term

Lenders) and the Agent may agree to in writing. Sears Canada is hereby authorized and directed

to take any and all actions as may be necessary or desirable to implement the Consulting

Agreement and each of the transactions contemplated therein. Without limiting the foregoing,

Sears Canada is authorized to execute any other agreement, contract, deed or any other document,

or take any other action, which could be required or be useful to give fuIl and complete effect to

the Consulting Agreernent.

THE SALE

5. THIS COURT ORDERS that subject to receipt of the Initial Guaranty Payment by Sears

Canada and delivery of the Agent LIC to Sears Canada, the Agent is authorized to conduct a

liquidation sale of the Merchandise, Designated Sundry Goods, Designated Company

Consignment Goods, and FF&E (each as defined in the Agency Agreement) (the "Agency Sale")

at the Applicants' letail stores as set out on Schedule "8" attached hereto (the "Agentts Stores")

in accordance with this Order, the Agency Agreernent and the Sale Guidelines and to advertise

and promote the Agency Sale within the Agent's Stores in accordance with the Sale Guidelines. If
there is a conflict between this Order, the Agency Agreement and the Sale Guidelines, the order

of priority to resolve such conflicts is as follows: (1) this Order; (2)Ihe Sale Guidelines; and (3)

the Agency Agreement.
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6. THIS COURT ORDERS that Sears Canada, with the assistance of the Agent, is authorjzed

to concluct a liquidation sale of the Merchandise and FF&E (each as defined in the Consulting

Agreement) (the "Consultant's Sale", and together with the Agency Sale, the "Sale") at the

Applicants' retail stores as set out on Schedule "C" attaclled hereto (the "Consultant's Stores",

and together with the Agent's Stores, the "Stores", and individually, a "Store") in accordance with

this Order, the Consulting Agreement and the Sale Guidelines and to advertise and promote the

Consultant's Sale within the Consultant's Stores in accordance with the Sale Guidelines. If there

is a conflict between this Order, the Consulting Agreement and the Sale Guidelines, the order of

priorityto resolve such conflicts is as fbllows: (l) this Order; (2) the Sale Guidelines; and (3) the

Consulting Agreement.

7 . THIS COURT ORDERS that, subjecf Io paragraph 12 of the Initial Order, the Agent, in its

capacity as agent or consultant of Sears Canada, as applicable, is authorizedto market and sell the

Merchandise, Designated Sundry Goods, Designated Company Consignrnent Goods, and FF&E

(as such terms are defined in the Liquidation Agreements, as applicable) on a"ftnal sale" and "as

is" basis and in accordance with the Sale Guidelines, and free and clear of all liens, claims,

encumbrances, security interests, mortgages, charges, trusts, deemed trusts, executions, levies,

financial, monetary or other claims, whether or not such claims have attached or been perfected,

registered or filed and whether secured, unsecured, quantihed or unquantified, contingent or

otherwise, whensoever and howsoever arising, and whether such claims arose or came into

existence prior to or following the date of this Order (in each case, whether contractual, statutory,

arising by operation of law, in equity or otherwise) (all of the foregoing, collectively "Claims"),

including, without limitation the Administration Charge, the FA Charge, the I(ERP Priority

Charge, the Directors' Priority Charge, the DIP ABL Lenders' Charge, the DIP Term Lenders'

Charge, the KERP Subordinated Charge and the Directors' Subordinated Charge (as such terms

are defined in the Initial Order) and any other charges hereafter granted by this Court in these

proceedings (collectively, the "CCAA Charges"), and (ii) all Claims, charges, security interests

or liens evidenced by registrations pursuant to the Personal Property Securíty Acr (Ontario) or ally

other personal or movable property registration system (all of such Claims, charges (including the

CCAA Charges), security interests and liens collectively referred to herein as "Encumbrances"),

which Encumbrances, subject to this Order, will attach instead: (i) to the Guaranteed Amount and

any other amounts received or to be received by Sears Canada under the Agency Agreement, in

the same order and prìolity as they existed on the Sale Commencernent Date; and (ii) to the
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proceecls of sale of the Me¡chandise and FFctE (as defined in the Consulting Agreernent) other

than amounts due and payable to the Agent by Sears Canada under the Consulting Agreen-rent, in

the same order and priority as they existed on the Sale Comlnencernent Date.

8. THIS COURT ORDERS that subject to the terms of this Order, the Initial Order, the

Liquidation Agreements (as applicable) and the Sale Guidelines, the Agent shall have the right to

enter and use the Stores and all related store services and all facilities and all furniture, trade

f,rxtures and equiprnent, including the FF&E, located at the Stores, and other assets of Sears Canada

as designated under the Liquidation Agreements (as applicable), for the purpose of conducting the

Sale, and for such pu{poses, the Agent shall be entitled to the benefit of the Applicants' stay of

proceedings provided under the Initial Order, as such stay of proceedings may be extended by

further Order of the Court.

9. THIS COURT ORDERS that until the Vacate Date (as defìned in the Sale Guidelines) for

each Store (which shall be on or before October 72,2017 (the "Sale Termination Date")) the

Agent shall have access to the Stores in accordance with the applicable Leases (as such term is

defined in the Sale Guidelines) and the Sale Guidelines on the basis that the Agent is an agent or

consultant of Sears Canada, as applicable, and Sears Canada has granted the right of access to the

Stores to the Agent. To the extent that the terms of the applicable Leases are in conflict with any

term of this Order or the Sale Guidelines, it is agreed that the terms of this Order and the Sale

Guidelines shall govem.

10. THIS COURT ORDERS that except as provided for in this Order, any fuither order of the

Court and the Sale Guidelines, nothing in this Order shall amend or vary, or be deemed to amend

or vary the terms of the Leases or operation agreements. Nothing contained in this Order or the

Sale Guidelines shall be construed to create or impose upon Sears Canada or the Agent any

additional restrictions not contained in the applicable Leases, occupancy agreements, or operation

agreements.

I 1 . THIS COURT ORDERS that, except as provided for in Section 5 hereof in respect of the

advertising and promotion of the Sale within the Stores, subject to and in accordaflce with this

Order, the Liquidation Agreements (as applicable) and the Sale Guidelines, the Agent, as agent or

corrsultant for Sears Canada, as applicable, is authorizedto adverlise and promote the Sale, without
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fufther consent of any Person (as defined in the Initial Order) other than Sears Canada and the

Monitor or a Landlorcl (only as explessly provided under the Liquiclation Agreernents).

12. THIS COURT ORDERS that until the Vacate Date, the Agent shall have the right to use,

without interference by any intellectual property licensor, Sears Canada's intellectual properly

including without lirnitation trade names, trademarks and logos relating to and used in connection

with the operation of the Stores, as well as all licenses and rights granted to Sears Canada to use

the trade names, trademarks and logos of third pafiies, solely for the purpose of advertising and

conducting the Sale in accordance with the terms of the Liquidation Agreernents, the Sale

Guidelines and this Order.

13. THIS COURT ORDERS that upon delivery of a Monitor's certificate to the Agent

substantially in the fonn attached as Schedule "E" hereto, (the "Monitor's Agency Certificate")

and subject to payment in full by the Agent to Sears Canada of the Guaranteed Amount, the

Expenses, any Company's Sharing Recovery Amount, the Net FF&E Proceeds, the Net Designated

Sundry And Consignment Goods Proceeds and all other amounts due to Sears Canada under the

Agency Agreement, all of Sears Canada's right, title and interest in and to any Remaining

Merchandise and Remaining FF&E at the Agent's Stores, shall vest absolutely in the Agent, free

and clear of and from any and all Claims, including without limiting the generality of the foregoing,

the Encumbrances, and, for greater certainty, this Court orders that all of the Encumbrances

affecting or relating to such Remaining Merchandise or Remaining FF&E shall be expunged and

discharged as against such Remaining Merchandise or Rernaining FF&E upon the delivery of the

Monitor's Agency Certificate to the Agent; provided however that nothing herein shall discharge

the obligations of the Agent pursuant to the Agency Agreement, or the riglits or claims of Sears

Canada in respect thereof, including without limitation, the obligations of the Agent to account for

and remit the proceeds of sale of such Remaining Merchandise and Rernaining FF&E (less the

FF&E Commission) to the Designated Deposit Accounts, subject to the terms of the Agency

Agreement. The Agent shall comply with paragraph 12 of the Initial Order and the Sale Guidelines

regarding the removal andlor sale of any FF&E or any Rernaining FF&E.

14. THIS COURT ORDERS that upon delivery of a Monitor's cefiificate to the Agent

substantially in the form attached as Schedule "F" hereto, (the "Monitor's Consulting

Certificate") and subject to paynent in full by the Agent to Sears Canada of all amounts due to
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Sears Canada under the Consulting Agreernent, all of Sears Canada's right, title and interest in and

to any Rernaining FF&E at the Consultant's Stores shall vest absolutely in the Agent, free and

clear of and fi'om any and all Clairns, including without lirniting the generality of the foregoing,

the Encumbrances, and, for greater certainty, this Courl ordets that all of the Encumbrances

affecting or relating to such Remaining FF&E shall be expunged and discharged as against such

Remaining FF&E upon the delivery of the Monitor's Consulting Cerlifrcate to the Agent; provided

however that nothing herein shall discharge the obligations of the Agent pursuant to the Consulting

Agreement, or the rights or claims of Sears Canada in respect thereof, including without limitation,

the obligations of the Agent to account for and lernit the proceeds of sale of such Remaining FF&E

(less the FF&E Fee) to Sears Canada, subject to the terms of the Consulting Agreement. The Agent

shall comply with paragraph 12 oî the Initial Order and the Sale Guidelines regarding the removal

and/or sale of any FF&E or any Remaining FF&E.

15. THIS COURT ORDERS AND DIRECTS the Monitor to file with the Court a copy of the

Monitor's Agency Certificate and the Monitor's Consulting Certificate, forthwith after delivery

thereof.

AGENT LIABILITY

16. THIS COURT ORDERS that the Agent shall act solely as an agent or consultant to Sears

Canada and that it shall not be liable for any claims against Sears Canada other than as expressly

provided in the Liquidation Agreements. More specifically:

(a) the Agent shall not be deemed to be an owner or in possession, care, control or

management of the Stores, of the assets located therein or associated therewith or

of Sears Canada's employees (including the Retained Ernployees) located at the

Stores or any other properly of Sears Canada;

(b) the Agent shall not be deemed to be an employer, or a joint or successor employer

or a related or common ernployer or payor within the meaning of any legislation

governing employment or labour standards or pension benefits or health and safety

or other statute, regulation or rule of law or equity for any purpose whatsoever, and

shall not incur any successorship liabilities whatsoever; and
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(c) Sears Canada shall bear all responsibility for any liability whatsoever (including

without limitation losses, costs, damages, fines, or awards) relating to claims of

customers, employees and any other persons arising from events occurring at the

Stores during and after the term of the Liquidation Agreements, or otherwise in

connection with the Sale, except to the extent that such claims are the result of

events or circumstances caused or contributed to by the gross negligence or wilful

misconduct of the Agent, or its employees, agents or independent contractors (other

than Sears Canada's employees and the Retained Employees, agents or independent

contractors) located at the Stores, or otherwise in accordance with the Liquidation

Agreements (as applicable).

17. THIS COURT ORDERS that to the extent any Landlord may have a claim against the

Applicants arising solely out of the conduct of the Agent in conducting the Sale for which Sears

Canada has claims against the Agent under the Liquidation Agreements (as applicable), the

Applicants shall be deemed to have assigned such claims free and clear to the applicable Landlord

(the "Assigned Landlord Rights"); provided that each such Landlord shall only be permitted to

advance each such claims against the Agent if written notice, including the reasonable details of

such claims, is provided by such Landlord to the Agent, Sears Canada and the Monitor during the

period from the Sale Commencement Date to the date that is thirty (30) days following the FF&E

Removal Deadline, provided however that the Landlords shall be provided with access to the

Stores to inspect the Stores within fifteen (15) days following the FF&E Removal Deadline.

AGENT AN UNAFFECTED CREDITOR

18. THIS COURT ORDERS that the Liquidation Agreements shall not be repudiated,

resiliated or disclaimed by Sears Canada nor shall the claims of the Agent pursuant to the

Liquidation Agreements and under the Agent's Charge and Security Interest (as defined in this

Order) be compromised or amanged pursuant to any plan of alrangelrent or compromise among

the Applicants and their creditors (a "Plan") and, for greater ceftainty, the Agent shall be treated

as an unaffected creditor in these proceedings and under any Plan.

19. THIS COURT ORDERS that Sears Canada is hereby authorized and directed, in

accordance with the Liquidation Agreements, to remit all amounts that become due to the Agent

thereunder.
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20. THIS COURT ORDERS that no Encumbrances shall attach to any amounts payable or to

be credited or reirnbursed to, or retainecl by, the Ager-rt pursuant to the Liquidation Agreements,

including, without lirnitation, any arnounts to be reimbursed by Sears Canada to the Agent pursuant

to the Liquidation Agreements, and at all tirnes the Agent will retain such amounts, free and clear

of all Encumbrances, notwithstanding any enforcement or other process or Claims, all in

accordance with the Liquidation Agleements.

DESIGNATED DEPOSIT ACCOUNTS AND SALE ACCOUNTS

21. THIS COURT ORDERS that no Person shall take any action, including any collection or

enforcement steps, with respect to amounts deposited into the Designated Deposit Accounts

pursuant to the Agency Agreement or the Sale Accounts pursuant to the Consulting Agreement,

including any collection or enforcement steps, in relation to any Proceeds or FF&E Proceeds, that

are payable to the Agent or in relation to which the Agent has a right of reimbursement or payment

under the Agency Agreement or the Consulting Agreement, as applicable.

22. THIS COURT ORDERS that amounts deposited in the Designated Deposit Accounts or

the Sale Accounts by or on behalf of the Agent or Sears Canada pursuant to the Agency Agreement

and the Consulting Agreement including Proceeds and FF&E Proceeds shall be and be deemed to

be held in trust for Sears Canada and the Agent, as the case may be, and, for clarity, no Person

shall have any claim, ownership interest or other entitlement in or against such arnounts, including,

without limitation, by reason of any claims, disputes, rights of offset, set-off or claims for

contribution or indemnity that it rnay have against or relating to Sears Canada or any third party.

AGENT'S CHARGE AND SECURITY INTEREST

23. THIS COURT ORDERS that subject to the receipt by Sears Canada of the Initial Guaranty

Payment and the issue of the Agent LlC,the Agent be and is hereby granted acharge (the "Agent's

Charge and Security Interest") on all of the Merchandise, Proceeds, the FF&E Proceeds (to the

extent of the FF&E Cornmission) and the Designated Sundry And Consignment Goods Proceeds

(to the extent of the Designated Sundry And Consignment Goods Commission) (and, for greater

ceftainty, the Agent's Charge and Security Interest shall not extend to other Property of the

Applicants as defined in paragraph 4 of the Initial Order) as security for all of the obligations of

Sears Canada to the Agent under the Agency Agreement, including, without limitation, all amounts

99
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owing or payable to the Agent fì-om time to time under or in connection with tlie Agency

Agreement, which charge shall rank in priority to all Encumbrances including without limitation

all charges created under tlre Initial Order; provided, however, that the Agent's Charge and

Security Interest shall be junior and subordinate to all Encumbrances, but solely to the extent of

any unpaid portion of the Unpaid Company's Entitlemer-rt due to Sears Canada under the Agency

Agreement (the "Subordinated Amount").

24. THIS COURT ORDERS that the frling, registration, recording orperfection of the Agent's

Charge and Security Interest shall not be required; and the Agent's Charge and Security Interest

shall be valid and enforceable for all purposes, including as against any right, title or interest filed,

registered or perfected prior or subsequent to the Agent's Charge and Security Interest coming into

existence, notwithstanding any failure to file, register or perfect any such Agent's Charge and

Security Interest. Absent the Agent's written consent or further Order of this Court (on notice to

the Agent), Sears Canada shall not grant or permit to exist any Encumbrances over any

Merchandise, Proceeds, FF&E Proceeds (to the extent of the FF&E Commission), or the

Designated Sundry And Consignment Goods Proceeds (to the extent of the Designated Sundry

And Consignment Goods Commission) that rank in priority to, or pari passu with the Agent's

Charge and Security Interest.

25. THIS COURT ORDERS that the Agent's Charge and Security Interest shall constitute a

modgage, hypothec, security interest, assigrunent by way of security and charge over the

Merchandise, the Proceeds, the FF&E Proceeds (to the extent of the FF&E Commission), and the

Designated Sundry And Consignment Goods Proceeds (to the extent of the Designated Sundry

And Consignment Goods Commission), and other than in relation to the Subordinated Amount,

shall rank in priority to all other Encumbrances of or in favour of any Person. For greater certainty,

the tenns Initial Guaranty Payment, Agent L/C, Merchandise, Proceeds, FF&E Proceeds, FF&E

Commission, Designated Sundry And Consignment Goods Proceeds, Designated Sundry And

Consignment Goods Commission, and Unpaid Company's Entitlement used in these paragraphs

23-25 shall have the meanings given to them in the Agency Agreement.

26. THIS COURT ORDERS that notwithstanding:

100

(a) the pendency ofthese proceedings;
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(b) any application for a bankruptcy order no\,v or hereafter issued pursuant to the

Banlcruptcy und Insolvency Act ("BIA") in respect of any of the Applicants, or any

bankruptcy order made pursuant to any such applications;

(c) any assignment in bankruptcy made in respect of any of the Applicants;

(d) the provisions of any federal or provincial statute; or

(e) any negative covenants, prohibitions or other similar provisions with respect to

borrowings, incurring debt or the creation of encumbrances, contained in any

existing loan documents, lease, moftgage, security agreement, debenture, sublease,

offer to lease or other document or agreement to which an Applicant is a pafty;

(i) the Agency Agreement and the transactions and actions provided for and conternplated

therein, including without lirnitation, the payrnent of amounts due to the Agent thereunder

and any transfer of Rernaining Merchandise and Remaining FF&E, (ii) the Consulting

Agreement and the transactions and actions provided for and contemplated therein,

including without limitation, the paynent of amounts due to the Agent thereunder and any

transfer of Remaining FF&E, (iii) the Assigned Landlord Rights, and (iv) the Agent's

Charge and Security Interest, shall be binding on any trustee in bankruptcy that may be

appointed in respect of any of the Applicants and shall not be void or voidable by any

Person, including any creditor of the Applicants, nor shall they, or any of them, constitute

or be deemed to be a preference, fraudulent conveyance, transfer at undervalue or other

challengeable reviewable transaction, under the BIA or any applicable law, nor shall they

constitute oppressive or unfairly prejudicial conduct under any applicable law.

27. THIS COURT ORDERS that Sears Canada is authorized and pennitted to transfer to the

Agent personal information in Sears Canada's custody and control solely for the purposes of

assisting with and conducting the Sale and only to the extent necessary for such puryoses and the

Agent is hereby authorized to make use of such personal infonnation, as if it were Sears Canada.

subject to and in accordance with the Liquidation Agreements.
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APPROVAL OF THE HOMETOWN DEALER SALE

28. THIS COURT ORDERS that Sears Canada and the Hometown Dealers are authorized to

conduct a liquidation sale (the "Homctown Dealer Sale") of Merchandise and FF&E (each as

defined in the Sale Guidelines) located at their respective Hometown Dealer stores as set out on

Schedule "D" attached hereto in accordance with this Order and the Sale Guidelines, as applicable.

The rights and obligations of the landlords of such Hometown Dealers shall also be governed by

this Order and the Sale Guidelines, as applicable.

GENERAL

29. THIS COURT ORDERS that this Order shall have full force and effect in all provinces

and territories in Canada.

30. THIS COURT HEREBY REQUESTS the aid and recognition of any Court, tribunal,

regulatory or administrative bodies, having jurisdiction in Canada or in the United States of

America, to give effect to this Order and to assist the Applicants, the Monitol and their respective

agents in carrying out the terms of this Order. All courts, tribunals, regulatory and administrative

bodies are hereby respectfully requested to make such orders and to provide such assistance to the

Applicants and to the Monitor? as an officer of this Court, as may be necessary or desirable to give

effect to this Order, to grant representative status to the Monitor in any foreign proceeding, or to

assist the Applicants and the Monitor and their respective agents in carrying out the tenns of this

Order.
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SCHEDULB ((A''

SALE GUIDELINES

(See attached)
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SALE GUIDELINES _ INVBNTORY AND FF&B

The following procedures shall apply to any liquidation sales (the "Sale") of inventory and goods

("Merchandise") and FF&E (as defìned below) to be held at Sears Canada's retail stores (listed

on Schedules "8" and "C" to the Liquidation Sale Order (as defined below), the "Stores"). In
addition, the following procedures, to the extent applicable, shall apply to the sale of Merchandise
and FF&E located at Hometown Dealer stores as set out on Schedule "D" to the Liquidation Sale

Order (the "Hometown Dealer Sale") and to any Landlords of such Hometown Dealer stores.

Terms capitalized but not defined in these Sale Guidelines have the meanings ascribed to them in
the initial order of the Ontario Superior Court of Justice (Commercial List) (the "Court") dated

June 22,2017 (as amended and restated, the "Initial Order"), the Liquidation Sale Order, the

Agency Agreement (as defìned below), or the Consulting Agreement (as defined below).

Except as otherwise expressly set out herein, and subject to: (i) an Order of the Court (the

"Liquidation Sale Order") approving, inter alia, (a) the Amended and Restated Agency
Agreement between Sears Canada Inc. ("Sears Canada") and a contractual joint venture
comprised of Gordon Brothers Canada ULC, Merchant Retail Solutions ULC, Tiger
Capital Group, LLC and GA Retail Canada ULC (the "Agent") dated July 12,2017 and

amended and restated on July 14,2077 (the "Agency Agreement"), (b) the Arnended and

Restated Consulting Agreement between Sears Canada and the Agent dated July 12,2077
and amended and restated on July 14,2017 (the "Consulting Agreement", and together
with the Agency Agreement, the "Liquidation Agreements"), and (c) these Sale

Guidelines; or (ii) any furlher Order of the Court; or (iii) any subsequent written agreement

between Sears Canada and its applicable landlord(s) (each individually, a"Landlord" and,

collectively, the "Landlords"), the Sale shall be conducted in accordance with the terms

of the applicable leases/or other occupancy agreements for each of the affected Stores

(individually, a "LeÃse" and, collectively, the "Leases"). However, nothing contained
herein shall be construed to create or impose upon Sears Canada or the Agent any
additional restrictions not contained in the applicable Lease or other occupancy agreement.

The Sale shall be conducted so that each of the Stores remain open during their normal
hours of operation provided for in the respective Leases for the Stores until the applicable
premises vacate date for each Store under the Liquidation Agreements (the "Vacate
Date"), and in all cases no later than October 72,2017 (the "Sale Termination Date").
Rent payable under the respective Leases shall be paid as provided in the Initial Order.

The Sale shall be conducted in accordance with applicable federal, provincial and

municipal laws, unless other-wise ordered by the Courl.

All display and hanging signs used by the Agent in connection with the Sale shall be

professionally produced and all hanging signs shall be hung in a professional manner.

Notwithstanding anything to the contrary contained in the Leases, the Agent may advertise

the Sale at the Stores as a "everything on sale", "everfhing must go", "store closing" or
similar theme sale at the Stores (provided however that no signs shall advertise the Sale as

a,"bankruptcy", a "liquidation" or a "going out of business" sale, it being understood that
the French equivalent of "clearance" is "liquidation" and is pennitted to be used).

Forthwith upon request, the Agent shall provide the proposed signage packages along with

2
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4.
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proposed dirnensions by e-mail or facsimile to the applicable Landlords or to their couusel

of record and the applicable Landlord shall notify the Agent of any requirement for such

signage to other-wise cornply with the tenns of the Lease and/or the Sale Guidelines and

where the provisions of the Lease conflicts with these Sale Guidelines, these Sale

Guidelines shall govem. The Agent shall not use neon or day-glow signs or any

handwritten signage (save that handwritten "you pay" or "topper" signs may be used). If a

Landlord is concerned with "Store Closing" signs being placed in tlie front window of a
Store or with the number or size of the signs in the front window, Sears Canada, the Agent

and tlie Landlord will work together to resolve the dispute. Furthermore, with respect to

enclosed mall Store locations without a separate entrance from the exterior of the enclosed

mall, no exterior signs or signs in common areas of a mall shall be used unless explicitly
permitted by the applicable Lease. In addition, the Agent shall be pennitted to utilize
exterior banners/signs at stand alone or strip mall Stores or enclosed mall Store locations

with a separate entrance from the exterior of the enclosed mall; provided, however, that:

(i) no signage in any other common areas of a mall shall be used; and (ii) where such

banners are not permitted by the applicable Lease and the Landlord requests in writing that

banners are not to be used, no banners shall be used absent further Order of the Coutl,
which may be sought on an expedited basis on notice to the Service List. Any banners used

shall be located or hung so as to make clear that the Sale is being conducted only at the

affected Store and shall not be wider than the premises occupied by the affected Store. All
exterior banners shall be professionally hung and to the extent that there is any damage to

the facade of the premises of a Store as a result of the hanging or rernoval of the exterior
banner, such damage shall be professionally repaired at the expense of the Agent.

The Agent shall be permitted to utilize sign walkers and street signage; provided, however,
such sign walkers and street signage shall not be located on the shopping centre or mall
premises.

Conspicuous signs shall be posted in the cash register areas of each Store to the effect that

all sales ate"final" and customers with any questions or complaints are to call the Agent's
hotline number.

The Agent shall not distribute handbills, leaflets or other written materials to customers

outside of any of the Stores on Landlord's property, unless explicitly permitted by the
applicable Lease or, if distribution is customary in the shopping centre in wliich the Store

is located. Otherwise, the Agent may solicit customers in the Stores themselves. The Agent
shall not use any giant balloons, flashing lights, or amplified sound to advertise the Sale or
solicit customers, except as explicitly pennitted under the applicable Lease or agreed to by
the Landlord, and no advertising trucks shall be used on landlord property or mall ring
roads, except as explicitly permitted under the applicable Lease or agreed to by the

Landlord.

At the conclusion of the Sale in each Store, the Agent and Sears Canada shall arrange that
the premises for each Store are in "broom-swept" and clean condition, and shall arrange

that the Stores are in the same condition as on the commencement of the Sale, ordinary
wear and tear excepted. No property of any Landlord of a Store shall be removed or sold

during the Sale. No pennanent fixtures (other than FF&E (as defined below) for clality)
may be removed without the Landlord's written consent unless otherwise provicled by the

applicable Lease and in accordance with the Initial Order and the Liquidation Sale Order.

6
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Any trade fixtures or personal property left in a Store after the applicable Vacate Date in
respect of which the applicable Lease has been disclainred by Sears Canada shall be

deened abandoned, with the applicable Landlord having the right to dispose of the same

as the Landlord chooses, without any liability whatsoever on the part of the Landlord.
Nothing in this paragraph shall delogate from or expand upon the Agent's obligations
under the Liquidation Agreements. Notwithstanding the foregoing, Sears Canada shall only
exercise its rights to abandon FF&E pursuant to section 5.1(h) of the Agency Agreement
and section 3.4(d) of the Consulting Agreement provided that the applicable Landlord has

consented thereto or upon fuither Order of the Court.

Subject to the tenns of paragraph 8 above, the Agent may sell furniture, fixtures and

equipment owned by Sears Canada ("FF&E") and located in the Stores during the Sale.

For greater ceftainty, FF&E does not include (i) any portion of the Stores' HVAC system
or sprinkler systems; and (ii) any fuiniture, fixtures and equipment owned by the
Hometown Dealers. Sears Canada and the Agent may advertise the sale of FF&E consistent
with these Sale Guidelines on the understanding that the Landlord may require such signs

to be placed in discreet locations within the Stores reasonably acceptable to the Landlord.
Additionally, the purchasers of any FF&E sold during the Sale shall only be permitted to
remove the FF&E either through the back shipping areas designated by the Landlord or
through other areas after regular Store business hours or, through the front door of the Store
during Store business hours if the FF&E can fit in a shopping bag, with Landlord's
supervision as required by the Landlord and in accordance with the Initial Order and the

Liquidation Sale Order. The Agent shall repair any damage to the Stores resulting from the

removal of any FF&E by the Agent or by third party purchasers of FF&E from the Agent.

The Agent shall not make any alterations to interior or exterior Store lighting, except as

authorized pursuant to the affected Lease. The hanging of exterior banners or other signage,
where permitted in accordance with the terms of these Sale Guidelines, shall not constitute
an alteration to a Store.

Sears Canada and the Agent hereby provides notice to the Landlords of Sears Canada's
and the Agent's intention to sell and remove FF&E from the Stores. The Agent shall make
cornmercially reasonable efforts to arrange with each Landlord represented by counsel on
the Service List and with any other Landlord that so requests, a walk-through with the

Agent to identifu the FF&E subject to the Sale. The relevant Landlord shall be entitled to
have a representative present in the applicable Stores to observe such removal. If the

Landlord disputes the Agent's entitlement to sell or remove any FF&E under the provisions
of the Lease, such FF&E shall remain on the premises and shall be dealt with as agreed
between Sears Canada, the Agent and such Landlord, or by further Order of the Coutt upon
application by Sears Canada on at least two (2) days' notice to such Landlord and the
Monitor. If Sears Canada has disclairned or resiliated the Lease goveming such Store in
accordance with the CCAA and the Initial Order, it shall not be required to pay rent under
such Lease pending resolution of any such dispute (other than rent payable for the notice
period provided for in the CCAA and the Initial Order), and the disclairner or resiliation of
the Lease shall be without prejudice to Sears Canada's or the Agent's claim to the FF&E
in dispute.

If a notice of disclaimer or resiliation is delivered pursuant to the CCAA and the Initial
Order to a Landlord while the Sale is ongoing and the Store in question has not yet been

10

11.

12
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13.

14

15

I6

17.

vacatecl, then: (a) during the notice period prior to the effective time of the disclairner or
resiliation, the Landlord may show tlie affected leased premises to prospective tenants

during nonnal business hours, on giving Sears Canada, the Agent and the Monitor twenty-
four (24) hours' prior written notice; and (b) at the effective time of the disclairner or
resiliation, the relevant Landlord shall be entitled to take possession of any such Store

without waivel of or prejudice to any claims or rights such Landlord may have against

Sears Canada in respect of such Lease or Store, provided that nothing herein shall relieve
such Landlord of any obligation to mitigate any darnages clairned in connection therewith.

The Agent and its agents and representatives shall have the same access rights to the Stores

as Sears Canada under the terms of the applicable Lease, and the Landlords shall have the

rights of access to the Stores during the Sale provided for in the applicable Lease (subject,

fbr greater certainty, to any applicable stay of proceedings).

Sears Canada and the Agent shall not conduct any auctions of Merchandise or FF&E at

any of the Stores.

The Agent shall designate a parly to be contacted by the Landlords should a dispute arise

concerning the conduct of the Sale. The initial contact person for the Agent shall be Ian
Fredericks who may be reached by phone at I-847-418-2075 or email at

ifredericks@hilcoglobal.com. If a dispute should arise concerning the conduct of the Sale

subject to a Hometown Dealer Sale, the respective Landlord should contact the relevant
Hometown Dealer. If the parties are unable to resolve the dispute between themselves, the

Landlord or Sears Canada shall have the right to schedule a "status hearing" before the
Court on no less than two (2) days written notice to the other party or parties, during which
time the Agent shall cease all activity in dispute other than activity expressly permitted

herein, pending determination of the matter by the Court; provided, however, subject to
paragraph 4 of these Sale Guidelines, if a banner has been hung in accordance with these

Sale Guidelines and is the subject of a dispute, the Agent shall not be required to take any

such banner down pending detennination of any dispute.

Nothing herein or in the Liquidation Agreements is, or shall be deemed to be a consent by
any Landlord to the sale, assignment or transfer of any Lease, or shall, or shall be deemed

to, or grant to the Landlord any grealer rights than already exist under the terms of any

applicable Lease.

These Sale Guidelines may be amended by written agreement between Sears Canada, the

Agent and the applicable Landlord.
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SCHEDULB úúB''

AGENT'S STORBS

(See attached)
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Channel Stores

Full Line

FullLine

FullLine
Full Line

FullLine

Full Line

FullLine
FullLine

Full Line

Full Line

Full Line

Full Line

Full Line

Full Line

Full Line

Full Line

FullLine
FullLine

Full Line

Full Line

Home

Home

Home

Home

Home

Home

Home

Home

Home

Home

Home

Home

Home

Home

Home

001417-Regina - Cornwall

001678-Saint John

001430-Grande Prairie

00L318-Alma

0013L1-St George De Beauce

001646-Bathu rst

001434-Prince Albert
001.082-Sault Ste. Marie

00L019-Ottawa-Hull

001647-Cornerbrook
00L383-Dru m mondville

001624-Dartmouth
00143L-Moose Jaw

001-618-Truro

001435-Lloyd minster

00L047-Brockville

001029-Chicoutimi
001839-Kamloops - Aberdeen Mall

001448-Red Deer Re location

001428-Medicine Hat

001382-Edmonton North Home

001357-Calgary South Home

00L336-Ancaster Home

00L353-London Home

001395-Windsor Home

001354-Sca rborough Home

00L342-Woodbridge Home

003801-0rillia Home

001381-Sudbury Home

001364-Kingston Home

001365-Ottawa East Home

001348-Laval Home

001346-St. Bruno Home

001352-Quebec City Home

001-394-Ste Foy Home
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SCHBDULE ((C)'

CONSULTANT'S STORES

(See attached)



111

Channel Stores

Liq uidation

Liquidation

Liquidation

Liquidation

Liquidation

Liquidation
Liquidation

Liquidation
Liquidation

Liq uidation

001835-Abbotsford

001424-Winnipeg - Garden CitY

001664-Halifax Outlet

001.039-Chatham

00L23S-Cambridge

001036-Cornwall

001384-Timmins

001080-St Eustache

00L084-Place Vertu

001391-Sorel
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SCHBDULB ((D"

HOMBTOWN DEALBR STORES

(See attached)
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Channel Stores

Dealer

Dealer

Dealer

Dealer

Dealer

Dealer

Dealer

Dealer

Dea ler

007 642-Spruce Grove, AB

007668-Fort McMurray, AB

007678-St. Albert, AB

007697-5herwood Park, AB

007183-Okotoks, AB

007585-Cold Lake, AB

007 47 L-Orangevi I le, ON

007534-Rimouski, QC

007872-Rouyn Noranda, QC
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SCHEDULE 668''

Court File No. CV-17- I 1846-00CL

ONTARIO

SUPERIOR COURT OF JUSTICE

COMMERCIAL LIST

IN THE MATTER OF THE COMPANIES' CREDITORS
ARRANGEMENT ACT,R.S.C. 1985, c. C-36, AS AMENDED

AND IN THE MATTER OF A PLAN OF COMPROMISE OR
ARRANGEMENT OF SEARS CANADA INC., CORBEIL
ÉrecrnrquE INC., s.L.H. TRANSroRT INC., THE cur INC.,
SEARS CONTACT SERVICES INC., INITIUM LOGISTICS
SERVICES INC., INITIUM COMMERCE LABS TNC., INITIUM
TRADING AND SOURCING CORP., SEARS FLOOR
COVERING CENTRES INC., 173470 CANADA INC., 2497089
ONTARIO INC., 6988741 CANADA TNC., 10011711 CANADA
INC., 1592580 ONTARIO LIMITED, 955041 ALBERTA LTD.,
4201531 CANADA INC., 168886 CANADA INC., AND 3339611
CANADA INC.
(each, an "Applicant", and collectively, the "Applicants")

MONITOR' S AGENCY CERTIFICATE

RECITALS

All undehned terms in this Monitor's Agency Certificate have the meanings ascribed to them in

the Amended and Restated Agency Agreement entered into between Sears Canada Inc. ("Sears

Canada") and a contractual joint venture comprised of Gordon Brothers Canada ULC, Merchant

Retail Solutions ULC, Tiger Capital Group, LLC and GA Retail CanadaULC (the "Agent") dated

Iuly 72,2077 and amended and restated on July 74,2017, a copy of which is attached as Exhibit

"o" to the Affìdavit of Sean Stidwill sworn July 1 7 ,2077 .

Pursuant to an Order of the Courl dated July o, 2017, the Court ordered that all of the Remaining

Merchandise and the Rernaining FF&E shall vest absolutely in the Agent, free and clear of and
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from any and all clairrs and encunrbrances, upon the delivery by the Monitor to the Agerrt of a

cerlificate certifying that (i) tire Sale has ended, and (ii) the Guaranteed Amount, the Expenses,

any Cornpany's Sharing Recovery Arnount, the Net FF&E Proceeds, the Net Designated Sundry

And Consignment Goods Proceeds and all other amounts due to Sears Canada under the Agency

Agreement have been paid in full to Sears Canada.

FTI CONSULTING CANADA INC., in its capacity as Court-appointed Monitor in the

Companies'Creditors Arrangement Act proceedings of Sears Canada Inc., et al. certifies that it

has been informed by the Agent and Sears Canada that:

The Sale has ended.

The Guaranteed Amount, the Expenses, any Company's Sharing Recovery Amount, the

Net FF&E Proceeds, the Net Designated Sundry And Consignment Goods

Proceeds and all other amounts due to Sears Canada under the Agency Agreement

have been paid in full to Sears Canada.

The Remaining Merchandise includes the Merchandise listed on Appendix "A" hereto.

The Remaining FF&E includes tlie FF&E listed on Appendix "8" hereto

DATED as of this o day of o,2017

FTI CONSULTING CANADA INC., in its
capacily as Court-appointed Monitor of
Sears Canada Inc., et a7. and not in its
personal capacity
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APPBNDIX "A"

LIST OF RBMAINING MBRCHANDISE
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APPBNDIX "B"

LIST OF REMAINING FF&E
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SCHBDULE úTF''

Coult File No. CV-17-11846-00CL

ONTARIO

SUPERIOR COURT OF JUSTICE

COMMERCIAL LIST

IN TIIE MATTER OF THE COMPANIES' CREDITORS
ARRANGEMENT ACT,RS.C. 1985, c. C-36, AS AMENDED

AND IN THE MATTER OF A PLAN OF COMPROMISE OR
ARRANGEMENT OF SEARS CANADA INC., CORBEIL
ÉrncrnlquE INC., s.L.FI. TRANSroRT INC., THE cur INC.,
SEARS CONTACT SERVICES INC., INITIUM LOGISTICS
SERVICES INC., INITIUM COMMERCE LABS fNC., INITIUM
TRADING AND SOURCING CORP., SEARS FLOOR
COVERING CENTRES INC., 173470 CANADA INC., 2497089
ONTARIO INC., 698874T CANADA INC., 100I1711 CANADA
INC., i592580 ONTARIO LIMITED, 955041 ALBERTA LTD.,
4201531 CANADA INC., 168886 CANADA fNC., AND 3339611
CANADA INC.
(each, an "Applicant", and collectively, the "Applicants")

MONITOR'S CONSULTING CERTIFICATE

RECITALS

All undefined terms in this Monitor's Consulting Certificate have the meanings ascribed to them

in the Amended and Restated Consulting Agreement entered into between Sears Canada Inc.

("Sears Canada") and Gordon Brothers Canada ULC, Merchant Retail Solutions ULC, Tiger

Capital Group, LLC and GA Retail Canada ULC (the "Agent") dated July 12,2077 and amended

and restated on July 74,2017 , a copy of which is attached as Exhibit "O" to the Affidavit of Sean

Stidwill swolrr July 17,2011.

Pursuant to an Order of the Court dated July a,2077, the Court ordered that all of the Remaining

FF&E shall vest absolutely in the Agent, free and clear of and from any and all claims and
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encurnbrances, upon the delivery by the Monitor to the Agent of a certificate certifying that (i) the

Sale has ended, and (ii) all arrounts due to Sears Canada under the Consulting Agreernent have

been paid in full to Sears Canada.

FTI CONSULTING CANADA INC., in its capacity as Court-appointed Monitor in the

Companies'Creditors Arrangement Act proceedings of Sears Canada Inc., et al. certifies that it

has been informed by the Agent and Sears Canadathat:

The Sale has ended.

All amounts due to Sears Canada under the Consulting Agreement have been paid in full

to Sears Canada.

The Remaining FF&E includes the FF&E listed on Appendix "A" hereto.

DATED as of this o day of .,2017

FTI CONSULTING CANADA INC., in its
capacity as Court-appointed Monitor of
Sears Canada Inc., et al. and not in its
personal capacity
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APPENDIX "A''

LIST OF REMAINING FF&E



lN THE MATTER OF the Companies' Creditors Arrangement Acf, R.S.C. 1985, c. C-36, as amended Court File No: CV_I7_1 l B46_00CL
AND IN THE MATTER OF A PLAN OF COMPROMISE OR ARRANGEMENT OF SEARS CANADA INC., CORBEIL ÉLECTRIQUE iNC., S.L.H. TRANSP9RT
INC., THE CUT INC.' SEARS CONTACT SERVICES INC.,INITIUM LOGISTICS SERVICES INC.,INITIUM COMMERCE LABS INC.,INITIUM TRADING ANT)souRClNC coRP., SEARS FLOOR COVERING CENTRES INC.,173470 CANADA INC.,2497089 ONTARIO INC.,6988741 CANADA INC., 10011711 CANADA
INC',1592580 ONTARIO LIMITED,95504l ALBERTA LTD.,4201531 CANADA INC.,168886 CANADA INC., AND 3339611 CANADA INC.

Applicrnts

Ontqrío
SUPERIOR COURT OF JUSTICE

COMMERCIAL LIST
Proceeding commenced at Toronto

LIQUIDATION SALE APPROVAL ORDER

osLER, HOSKIN & HARCOURT LLP
P.O. Box 50, 1 First Canadian Place
Toronto, ON M5X iB8

Marc Wassennan LSUC# 44066M
Tel: 416.862.4908

Jeremy Dacks LSUC# 41851R
Tel: 416.862.4923

Michael De Lellis LSUC# 48038U
Tel: 416.862.599'7

Lawyers for the Applicants

ts
N)
ts
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SCHEDULB J

Company Owned Excludcd FF&B
(see attached)
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SCHBDULB K

Company's Designated Account

(see attached)
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Bank accounts used for store deposits

Cash deposits ctBC 0010 0002 8271-41.0

Visa card deposits RBC 0003 00002 1005065

Amex card deposits RBC 0003 00002 1031053

Debit card deposits RBC 0003 00010 1059583

MasterCard deposits BMO 0001 0002 1213813
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SCHEDULB L

Çompany Consignment Goods

[List to be provided by Company

prior to Sale Contntencement DateJ
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SCHEDULE O

Third-Party Owned Bxcluded FF&B

fLisr b be provided by Company prior

to Sale Contmencement DaleJ
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THIS IS EXHIBIT TB'' TO THE AFF'IDAVIT

OF'SEAN STIDWILL SWORN BEFORE ME

oN THrS 17th DAY OF JULY,20[7.

?

A commissioner for taking Affidavitsg'udt P&vtC.
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B

CONSULTING AGREEMENT

This Consulting Agreement, dated as of July 12,2017 and amended and restated as of Iúy 14,

2017 (this "Agreernent") is made by and between a contractual joint venture composed of Gordon
Brothers Canada ULC, Merchant Retail Solutions ULC, Tiger Capital Group, LLC and GA Retail
Canada ULC (collectively, the "Consultant"), and Sears Canada Inc. (the "Conpan)¡" or the

"Merchant").

RECITALS:

A. On June 22, 2017 , the Company and certain related entities cornlnenced court-supervised
restructuring proceedings under the Companies' Creditors Arrangement Act, R.S.C. 1985,

c. C-36, as amended (the "CCAA Proceedings") and obtained an initial order (as amended

from time to time, the "lnitial Order") from the Ontario Superior Court of Justice
(Commercial List) (the "Court").

Pursuant to the Initial Order, FTI Consulting Canada Inc. was appointed as monitor (the
"Monitor") in the CCAA Proceedings and the engagement of BMO Nesbitt Bums Inc.
("BMO") as financial advisor to the Company was approved.

The Company currently operates a network of retail stores across Canada and has identified
cerlain stores for liquidation and closure.

A contractual joint venture composed of Gordon Brothers Canada ULC and Merchant
Retail Solutions ULC entered into a consulting agreement with the Company dated July
72, 2077 (the "Ori ginal Consultins Agreement").

On July 72, 2017, Gordon Brothers Canada ULC and Merchant Retail Solutions ULC
exercised their right to syndicate the transaction contemplated by the Original Consulting
Agreement as provided t'or in Section 1 1.13 thereot.

The Cornpany and the Consultant, in consultation with the Monitor and BMO, and subject
to the approval of the Court, wish to enter into this arnended and restated consulting
agreement (the "Aereement") in accordance with the terms hereof.

C

D

E.

F

G

H

I

Merchant desires to retain the Consultant to act as exclusive consultant for the purpose of
advising the Merchant, on an exclusive basis, with respect to a sale of the Merchandise (as

defined below) and certain of the Merchant's owned furniture, fixtures and equipment,
located at the Merchant's retail store locations identified on Schedule A attached hereto
(each individually, a "Closing Store", and collectively, the "Closing Stores") by means of
a promotional "store closing", "everything must go", "sale on everything", or similar
themed sale, as approved in writing by the Merchant (the "Sale");

The Consultant is willing to sen¡e as the Merchant's exclusive consultant for the pulpose
of providing such consulting services, upon the terms and conditions and in the manner set

forth in this Agreement and subject to the granting of the Approval Order (defined below);

The Merchant believes that entering in to this Agreement is in the best interest of the

Merchant;

l.l:GAl l:4i004046 ?
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J The Consultant and the Merchant agree and acknowledge that the entering into of this

Agreement by the Merchant is subject to the issuance of an Order of the Courl in tlie CCAA
Proceedings substantially in the form attached hereto as Schedule B, atnong other things

approving this Agreement and the Sale Guidelines (as defined below) (the "Approval
Order"), which Approval Order shall be final and executory and no appeal should have

been launched by the Sale Commencement Date, and that should the Approval Order not

be obtained, final and executory by the Sale Commencement Date, this Agreement shall
have no force or effect;

NOW, THEREFORE, in consideration of the mutual covenants and agreements hereinafter
set forth and other good and valuable consideration, the receipt and sufficiency of which are hereby

acknowledged, the Consultant and the Merchant hereto agree as follows:

1. Definitions

For the pulposes of this Agreement, the tetms listed below shall have the respective

meanings indicated:

"Aqreement" has the meaning set out in the Recitals hereto;

"Approval Order" has the meaning set out in the Recitals hereto;

"BMO" has the meaning set out in the Recitals hereto;

"Budget" shall mean the Consultant Controlled Expense Budget attached hereto as

Schedule C, which may be modified as mutually agreed to by the Merchant and

Consultant, with the approval of the Monitor;

..CCAA Proceedinss" has the meaning set out in the Recitals hereto;

"Closing Store" and "Closing Stores" have the meanings set out in the Recitals hereto;

"Closing Store Employees" shall mean those employees of the Merchant retained to
conduct the Sale following consultation with Consultant;

"Company" has the meaning set out in the Recitals hereto;

"Consultant" has the meaning set out in the Recitals hereto;

"Consultant Controlled Exnenses" has the meaning set out in Section 3.1 hereof;

"Consultant Indemnifi ed Parti est' has the meaning set out in Section 8.3 hereof;

Fee" has the meaning set out in Section 3.2hereof;

"Consulting Services" has the meaning set out in Section 2.2hereof;

"Court" has the meaning set out in the Recitals hereto;

I-ECAL l:45001046 7
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"Encnrnbrances" shall mean all security interests (whether contractual, statutory or
otherwise), hypothecs, mofigages, trusts or deemed trusts (whether contractual, statutory
or otherwise), liens, executions, levies, charges or other financial ol tnonetary claims,
priorities, prior claims, and encumbrances, including, without lirnitation, the charges

granted by the Court under the CCAA Proceedings (including, but not limited to, the

Administration Charge, the KERP Priority Charge, the Directors' Priority Charge, the DIP
Term Lenders' Charge, the DIP ABL Lenders' Charge, the KERP Subordinated Charge,

and the Directors' Subordinated charge, each as defined in the Initial Order);

"Excluded FF&E" means the fuiniture, fixtures and equipment on the list attached hereto

as Schedule D;

"FF&E" means the Cornpany's owned fumiture, fixtures and equipment but excluding any

Excluded FF&E;

"FF&E Fee" has the meaning set out in Section 3.3 hereof;

"FF&E Removal Deadline" shall have the meaning ascribed to it in Section 3.a@)

"FF&E Removal Period" shall have the meaning ascribed to it in Section 3.4(a);

"Final Settlement" has the meaning set out in Section 4.3 hereto;

"Gross Proceeds" shall mean all proceeds of sales of Merchandise (excluding applicable
sales tax) derived from the Sale, provided, however, that it is expressly understood and

agreed, that Gross Proceeds shall not include proceeds of sales of FF&E or made prior to
the Sale Commencement Date or after the Sale Termination Date (including items which
were sold prior to the Sale Commencement Date but delivered following the Sale

Commencement Date);

"Initial Otdç{" has the meaning set out in the Recitals hereto;

"Lenders" means, collectively, the DIP ABL Lenders and the DIP Term Lenders (each as

defined in the Initial Order);

"Merchandise" shall mean each item of saleable inventory owned by the Company, which
for greater certainty shall not include gift cards, located at the Closing Stores as of the Sale

Commencement Date or received in Closing Stores subsequently, that is sold during the

Sale;

"Merchant" has the meaning set out in the Recitals hereto;

"Merchant Indemnifìed Pafiies" has the meaning set out in Section 8.2 hereof;

"Monitor" has the meaning set out in the Recitals hereto;

"Remaining FF&E" has the meaning set out in Section 3.4(c);

"Sale" has the meaning set out in the Recitals hereto;

t-l:CAL l:4i004016 7



135

"Sale Accounts" has the meaning set out in Section 4.1 hereof.

"Sale Commencement Date" shall rnean July 2I,2017, or such other date as may be agreed

to by Merchant and Consultant with the approval of the Monitor and consent of the

Lenders.

"Sale Expenses" shall mean all expenses incured in connection with the Sale, including
without limitation: (i) advertising expenses (including direct media costs, agency fees and

production costs); (ii) payroll for Closing Store-level employees utilized in connection with
the Sale, and related employee benefits and payroll taxes; (iii) maintenance and store

cleaning costs; (iv) security costs; (v) credit card processing fees; (vi) employee bonuses

determined by Merchant; (vii) all occupancy costs (e.q.. rent, percentage rent, CAM
charges, HVAC charges, real estate taxes, etc.) relative to the Closing Stores ; (viii)
insurance; (ix) telephone charges; and (x) all Supervisor Costs in accordance with Sections

2.3 hereof;

"Sale Guidelines" has the meaning provided for in Section 2.2(c) hereof;

"Sale Term" shall mean the period of time beginning with the Sale Commencement Date
and ending on the Sale Termination Date;

"Sale Termination Date" means the date on which the Sale terminates at each of the Closing
Stores, which date shall be no later than October 12,2017 (subject to further extension as

may be mutually agreed upon, in writing, by the Agent and the Company, with the approval

of the Monitor and the Lenders);

"supervisor(s)" shall mean the individual(s) whom Consultant shall directly engage to
provide services to Merchant in connection with the Sale in accordance with Section 2.3

below; and

"supervisor Costs" shall have the meaning set forth in Section 2.3 of this Agreement.

2. Consulting Services

2.1 The Merchant will seek from the Court the Approval Order. Subject to the entry of and

the terms of the Approval Order, the Merchant hereby retains the Consultant and the

Consultant hereby agrees to serve as an independent consultant to the Merchant in
connection with the conduct of the Sale as set forth herein. With respect to the Sale, the

Consultant shall serve as the sole and exclusive consultant to the Merchant relative
thereto throughout the Sale Term.

2.2 On the terms and conditions set forth herein, commencing as of the Sale Cornmencement
Date, the Consultant shall provide the Merchant with the following services (the
"Consulting Seruices") with respect to the conduct of the Sale:

(a) provision of full-time Supervisors to supervise and conduct the Sale as further
described in Section 2.3 below; provided that the determination of the nurnber of
Supervisors supplied for the Sale shall be determined by the Consultant following
consultation with the Merchant;
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2.3

(b) provide the Merchant with such oversight, supervision and guidance with respect

to the conduct of the Sale and the liquidation and disposal of the Melchandise from
the Closing Stores as may be required in order to maximize Gross Proceeds;

(c) recommend and implernent appropriate point of purchase, point of sale and external
advertising to effectively sell the Merchandise during the Sale Term, consistent

with the theme of the Sale, it being understood that the Sale will be advertised as a

"store closing", "sale on everything" or similar sale themes throughout the tetm of
the Sale subject to the Merchant approval and in accordance with the sales

guidelines substantially in the form attached to the Approval Order (the "Sale
Guidelines");

(d) advise the Merchant as to appropriate pricing and discounting of the Merchandise,
appropriate staffing levels for the Closing Stores (including Closing Store

Employees) (and the Merchant agrees to take direction from the Consultant with
regard to Closing Store Employee staffing levels);

(e) assist the Merchant in the fonnulation and implernentation of a loss prevention
strategies designed to protect the inventory from shrinkage;

(Ð advise and assist the Merchant in the development and implementation ofprograms
for the handling of open customer orders (including delayed delivery goods) and

customer deposit issues, including, where appropriate, fulfillment of such orders as

may be designated by the Merchant;

(g) provide such other related selices deemed necessary or prudent by the Merchant
and the Consultant under the circumstances giving rise to the Sale; and

(h) the Consultant shall not, in any way, be considered as an employer of the

Merchant's employees and shall have no obligation whatsoever in that respect.

The Consultant shall provide qualified supervision to oversee the conduct of the Sale in
the Closing Stores as may be required to maximize sales, the expense for which is
included in the Budget. In connection with the Sale, the Consultant shall indirectly retain
and engage the Supervisors. The Supervisors shall not be deemed to be employees or
consultants of the Merchant in any manner whatsoever; nor do the Supervisors have any
relationship with the Merchant by virtue of this Agreement or otherwise which creates

any liability or responsibility on behalf of the Merchant for the Supervisors. During the
Sale Term, the Supervisors shall perform the services provided for herein during nonnal
Closing Store operating hours and for the period of time prior to the Closing Stores

opening and subsequent to the Closing Stores closing, as required in connection with the
Sale, in the Consultant's discretion. In consideration of Consultant's engagement of the

Supervisors, the Merchant agrees to pay the Consultant, as a Sale Expense, the

Supervisor-related wages, fees paid to ann's length third parties, travel, expenses,
deferred compensation and third-par1y payroll costs and expenses, in accordance with and

subject to the Budget (collectively, the "Supervisor Costs"). The Supervisor Costs set

forth on the Budget include, among other things, industry standard deferred
compensation. The Merchant sliall reirnburse Consultant for all Super-visor Costs weekly,

I-ECAL l:45004046 7



r37

3.

based upon invoices or other documentation reasonably satisfactory to the Merchant and

tlie Monitor.

2.4 Title to all Merchandise and FF&E shall remain with Merchant at all times during the Sale

Tenn until such Merchandise is sold. Although the Consultant sliall undertake its
obligations under this Agreement in a ûìanner designed to achieve the desired results of the

Sale and to maximize the benefits to the Merchant, the Merchant expressly acknowledges

that the Consultant is not guaranteeing the results of the Sale. All sales of Merchandise and

FF&E in the Closing Stores shall be made in the narre and on behalf of the Merchant, and

all sales during the Sale Term shall be fìnal with no retums accepted or allowed. All sales

of Merchandise shall be by cash, gift card, gift ceftificate, merchandise credit, debit card

or credit card in accordance with Merchant's policies. The Parties acknowledge and agree

that no Closing Stores will honor retums with respect to any items whether or not purchased

prior to or during the Sale. The Closing Stores shall accept loyalty points issued by the

Company prior to the Sale Commencement Date.

3.1

Expenses: Consultant's Fees

Sale Expenses. In connection with the Sale, the Merchant shall be responsible for the

payment of all expenses incurred in connection with the Sale, including all Sale Expenses.

To control certain Sale Expenses, the Consultant and the Merchant have agreed on the

Budget of certain delineated Sale Expenses, which includes Supervisor Costs and

advertising and sign expenses (collectively the "Consultant Controlled Expenses"). All
Consultant Controlled Expenses shall be considered Sale Expenses and be borne by
Merchant, except solely to the extent such expenses exceed the aggregate amount set forth
in the Budget without the prior written consent of the Merchant. In the event that the

Merchant shall not approve any such overage with respect to Consultant Controlled
Expenses and the Consultant nevertheless causes such Consultant Controlled Expenses to

be incurred, then the Consultant shall fund such Consultant Controlled Expenses in excess

of the aggregate amount on the Budget. It is anticipated that the Consultant may advance

funds for certain categories of Consultant Controlled Expenses, and the Merchant shall
reimburse the Consultant therefor (in connection with each weekly reconciliation provided

for in Section 4.1 hereof) upon presentation of invoices and statements for such expenses,

which reimbursement shall be in addition to any Consulting Fee andlor FF&E Fee eamed

and payable hereunder provided that such expenses do not exceed the aggregate amounts

set forth in the Budget or other-wise approved by Merchant in accordance with this Section

3.1. The Merchant shall reimburse the Consultant weekly, in connection with each weekly
settlement as provided in Section 4.1 hereof, for all Consultant Controlled Expenses

incurred or paid directly by the Consultant subject to and in accordance with this Section
3.1 .

3.2 Consul tins Fee. In consideration of the Consul ting Services provided hereunder in
connection with the Sale, the Merchant shall pay to the Consultant a fee equal to one and

three-quarlers percent (I .7 5%) of Gross Proceeds (the "Consulting Fee").:

3.3 Fixtures Disposition. In addition to the Consul ting Services provided for herein, with
respect to FF&E located at the Closing Stores, the Consultant shall sell the FF&E so

designated by the Merchant and in accordance with the Sale Guidelines, on an "as is where
is" basis in any such Closing Stores for the Merchant's benefit, The Consultant shall
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advefiise in the context of advertising for the Sale that items of FF&E at the Closing Stores

are available for sale, and shall contact and solicit known purchasers and dealers of
furniture and fixtures. In consideration of providing such services, the Consultant shall be

paid seventeen and one half percent (17 .5%) of the gross receipts (net only of applicable

sales taxes, if any) from all sales or other dispositions of FF&E, including Remaining
FF&E sold pursuant to Section 3.4(c) below (the "FF&E Fee"). In addition, the Merchant

shall reirnburse the Consultant for the Consultant's reasonable out of pocket expenses

incurred in connection with the sale, other disposition, or removal of the FF&E which have

been previously approved in writing by the Merchant and Consultant on a budget
(including without limitation costs of removal, commissions and advertising). The

Consultant shall have no liability to the Merchant or any third party for its failure to sell

any or all of the FF&E.

3.4 Remainins FF&E.

(a) Subject to Section 3.4(d), the Consultant shall within fourteen (14) days (the

"FF&E Removal Period") following the applicable Sale Termination Date (the

Removal D remove all FF&E from the applicable Closing Store.

(b) During the FF&E Removal Period, the Company shall, at each Closing Store,

provide the Consultant and its invitees with peaceful use and occupancy and access

to each such Closing Store for purposes of selling, disposing , andlor removing the

FF&E.

(c) Subject to Section 3.4(d), any FF&E that is not sold by the Consultant prior to the

applicable FF&E Removal Deadline in section 3.a@) (the "Remainins FF&E")
shall be removed by the Consultant from the applicable Closing Store by no later

than such applicable FF&E Removal Deadline. Subject to Section 3.4(d), the

Consultant, shall be entitled to dispose of the Remaining FF&E, free and clear of
all Encumbrances, at Consultant's discretion. Any associated expenses shall be

paid by the Company as provided for in Section 3.3 above and in accordance with
the budget referred to therein, and the gross receipts thereof (net of sales tax) shall

be included in the calculation of the FF&E Fee due to Consultant. The removal of
any Remaining FF&E shall be done in a manner consistent with the Sale

Guidelines.

(d) Notwithstanding anything herein to the contrary, the Company may, in its entire

discretion, instruct Consultant to abandon any Remaining FF&E in any of the

Closing Stores by providing written notice to the Consultant by no later than seven

(7) days prior to the applicable FF&E Removal Deadline. If so instructed, as of the

FF&E Removal Deadline, the Consultant may abandon in place, in a neat and

orderly manner, any unsold FF&E at the applicable Closing Store. If the Consultant
chooses to remove any Remaining FF&E notwithstanding receipt of the

aforementioned notice frorn the Cornpany, the Consultant shall assume all costs

and expenses relating to the removal of such FF&E and retain all proceeds from the
sale thereof for its own account.

(e) Notwithstanding anything in this Agreement to the contrary, Consultant shall not
have any obligation whatsoever to cap any electrical or plurnbing outlets or
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pllrchase, sell, make, store, handle, treat, dispose, or refflove any hazardous

materials from the Closing Stores or otherwise. Consultant shall have uo liability
to any party for any environmental action brought: (i) that is related to the storage,

handling, treatment, disposition, generation, or transportation of hazardous

materials, or (ii) in connection with any remedial actions associated therewith or

the Closing Locations. The Merchant (and not Consultant) shall be solely

responsible to cap all electrical items and plumbing outlets and to remove all

hazardous materials from the Closing Stores.

4 Sale Proceeds: Weel<lv Settlement

4.1 Sale Proceeds: S e Reconciliation. All proceeds of sales of Merchandise and FF&E

through the Sale shall be collected by Merchant's Closing Store management personnel

and deposited into Merchant's existing Closing Store-level deposit accounts (the "Sale

Accounts"). The Merchant shall, upon request, deliver to the Consultant account statements

and such other information relating to the Sale Accounts reasonably requested by the

Consultant. On Wednesday of each week, commencing on the second Wednesday

following the Sale Commencement Date, the Consultant and the Merchant shall, in
consultation with the Monitor, reconcile the results of the Sale for the prior week,

including, without limitation, Gross Proceeds of Merchandise, sales of FF&E, Consultant

Controlled Expenses, and any Consulting Fee (subject to clause (iii) below) and FF&E Fee

earned and payable hereunder, and the Merchant shall pay to the Consultant on a weekly

basis, in connection with such weekly settlement, tnutually agreed (i) Consultant

Controlled Expenses incurred or paid by the Consultant for such prior week, (ii) anticipated

Consultant Controlled Expenses for the next succeeding week of the Sale, and (iii) the

Consultant's Consulting Fee and FF&E Fee on account of the prior week's sales of
Merchandise and FF&E. Merchant shall within five (5) business days of completion of the

Final Settlement pay the Consultant any remaining unpaid Consulting Fee and FF&E Fee

andlor unreimbursed Consultant Controlled Expenses incured or paid directly by the

Consultant subject to and in accordance with Section 3.1 of this Agreement.

4.2 Credit Card shall have control over all Closing Store

Ernployees and shall handle the cash, debit and charge card payments for all Merchandise

in accordance with Merchant's customary cash management practices and procedures,

subject to Consultant's right to audit any such items. Merchant shall provide throughout

the Sale Term its curent credit card systems and servicing arrangements (including the

Merchant's credit card terminals and processor(s), credit card processor coding and bank

accounts) and other central administrative seruices necessary for the Sale, including

without limitation customary POS administration, sales, audit, cash reconciliation,
accounting, payroll processing during the course of the Sale, all borne as a Sale Expense

by Merchant.

Final Settlement. As soon as possible following the conclusion of the Sale and in no event

later than thirty (30) days following the end of the Sale Tenn, the parties shall complete a

Final Settlernent, subject to the Monitor's approval in consultation with the Lenders, of all

amounts contemplated by this Agreement ("Final Settlement"), including, without

lirnitation, the determination and payment of any fees due to Consultant and all

reimbursements contemplated hereby.

4.3
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5. Closing Store Employees

5.1 Closins Store Emnlovees. The Consultant and the Merchant shall cooperate to retain the

employees of the Merchant, as designated by the Consultant, to be utilized to conduct the

Sale at the Closing Stores during the Sale Tetm. Such employees shall remain employees

of the Merchant, and subjectto paragraph 8.2 hereof the Consultant shall have no liability
to the Closing Store Employees (including any of the Merchant's fonner employees) of
any kind or nature whatsoever, including without limitation, with respect to severancepay,

termination pay,vacation pay, pay in lieu of reasonable notice of termination, or any other

expenses or liability arising frorn the Merchant's or the Merchant's employment of such

Closing Store Employees prior to, during, and subsequent to the Sale. Consultant shall not

change the terms of emplo¡rment of any Closing Store Employees and Merchant shall

remain the ernployer thereof.

6. Reoresen and Warranties of Consultant

6.1 The Consultant hereby represents warrants and covenants in favour of the Merchant as

follows:

(a) The Consultant has taken all necessary action required to authorize the execution,

performance and delivery of this Agreement, and to consummate the transactions

contemplated hereby;

(b) This Agreement is a valid and binding obligation of the Consultant enforceable in
accordance with its terms;

(c) No action or proceeding has been instituted or, to Consultant's knowledge,

threatened, affecting the consummation of this Agreement or the transactions

contemplated herein;

(d) The Consultant is not a non-resident of Canada pursuant to the Income Tax Act
(Canada); and

(e) Each entity comprising Consultant shall be duly registered, by no later than the Sale

Commencement Date, under Subdivision (d) of Division V of Part IX of the Excise

Tax Act (Canada) with respect to the goods and services tax and harmonized sales

tax and under Division I of Chapter VIII of Title I of An Act respecting the Quebec
sales tax with respect to the Quebec sales tax. The Consultant's registration number

is as follows: (i) 814418836 RT0001 for Gordon Brothers Canada ULC; (ii)
810929034 RT0001 for Merchant Retail Solutions ULC, (iii) 845025105 RT0001

for Tiger Capital Group, LLC; and (iv) 81a306783 RT0001 for GA Retail Canada

ULC.

7 Reoresenta tions and Warranties of Merchant

7.l The Merchant hereby represents warrants and covenants in favour of the Consultant as

follows
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8.

(a) Subject to the Approval Order, the Merchant has taken all necessary actions

required to authodze its execution, perfonnance and delivery of this Agreement,
and to consummate the transactions contemplated hereby;

(b) Subject to the Approval Order, this Agreernent is a valid and binding obligation
of the Merchant enforceable in accordance with its terms, subject only to
any applicable bankruptcy, insolvency or similar laws affecting the rights of
creditors generally and the availability of equitable remedies; and

(c) No action or proceeding has been instituted or, to the Merchant's knowledge,

threatened, affecting the consummation of this Agreement or the transactions

contemplated herein.

Affirmative Duties of Consultant

Except as may be provided otherwise in the Approval Order or any order of the Court, the

Consultant shall advise the Merchant with respect to the legal requirements of effecting the

Sale as a "store closing" or other mutually agreed upon theme in compliance, if required

with applicable provincial and local "going out of business" laws and assist in obtaining
all permits and governmental consents required in order to conduct the Sale under such

laws.

The Consultant, on a joint and several basis, shall indemnify and hold the Merchant and its
affiliates, and their respective officers, directors, employees, agents and independent

contractors (collectively, "Merchant Indemnified Parties"). harmless from and against all
claims, demands, penalties, losses, liability or damage, including, without limitation,
reasonable legal fees on a full indemnity basis and expenses, directly or indirectly asserted

against, resulting frorn, or related to:

(i) the Consultant's material breach of or failure to cornply with any of its
agreements, covenants, representations or warranties contained herein or in
any written agreement entered into in connection herewith;

(ii) any harassment or any other unlawful, tortious or otherwise actionable,
treatment of any employees or agents of the Merchant by the Consultant or
any of the Consultant's officers, directors, employees, agents or
representatives;

(iii) any claims by any party engaeed by the Consultant as an employee or
independent contractor arising out of such employment; except where due

to the gross negligence or willful misconduct of the Merchant or from a
breach of the tenns hereof by the Merchant; and

(iv) the gross negligence or willful misconduct of the Consultant or any of its
officers, directors, employees, the agents or representatives, or any

Supervisor.

The Merchant shall indemnify and hold the Consultant and its affiliates, and their
respective officers, directors, employees, agents and independent contractors including the

8.1

8.2

8.3
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Supervisors (collectively, "Consultant Indemnified Parties"). hannless from and against all
claims, dernands, penalties, losses, liability or damage, including, without lirnitation,
reasonable legal fees on a full indernnity basis and expenses, directly or indirectly asserted

against, resulting frorn, or related to:

(i) the Merchant's material breach of or failure to comply with any of its
agreements, covenants, representations or warranties contained herein or in
any written agteement entered into in connection herewith;

(ii) any harassment or any other unlawful, tortious or otherwise actionable
treatment of the Consultant Indemnified Parties by the Merchant or any of
the Merchant Indemnified Parties;

(iii) any liability or other claims, including, without limitation, product liability
claims, assefted by customers, any Closing Store Employees (under a
collective bargaining agreement or otherwise) or any other person, except

where due to the gross negligence or willful misconduct of the Consultant
or from a breach of the terms hereof by the Consultant; and

(iv) the gross negligence or willful misconduct of the Merchant or any of the

Merchant Indemnified Parties.

(v) Merchant's failure to pay over to the appropriate taxing authority any taxes

required to be paid by Merchant during the Sale Tenn in accordance with
applicable law.

The Consultant shall conduct the Sale in accordance with the terms of this Agreement, the
Approval Order, and the Sale Guidelines.

9. Affirmative Duties of Merchant

9.1 The Merchant shall be solely liable for, and shall pay when due, (i) all expenses (including,
without limitation, Sale Expenses) which are necessary to conduct the Sale, including,
without limitation, all taxes, costs, expenses, accounts payable and other liabilities relating
to the Sale, the Closing Stores, Closing Store Employees and any other consultants and

representatives of Merchant, and (ii) all Consultant Controlled Expenses, Consulting Fees

and FF&E Fees payable hereunder.

9.2 The Merchant shall prepare and process all reporting fonns, certificates, reports and other
documentation required in connection with the payment of all applicable taxes to the
appropriate taxing authorities.

Without lirniting any other term or provision of this Agreement, subject to the provisions
of the Initial Order and the Approval Order, during the Sale Tetm, the Merchant shall
provide the Consultant, at no cost or expense to the Consultant, with (i) central

adrninistrative services necessary to adrninister the Sale, (ii) employees at the Closing
Stores (to the extent reasonably agreed upon by the Merchant and the Consultant
necessary to effect the Sale), and (iii) peaceful use and occupancy of, and reasonable

access (including reasonable before and after hours access and nonnal utilities/phone

9.3

8.4
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9.4

9.s

9.6

seryice) to, the Closing Stores and the Merchant's cotporate, offices for the purpose of
preparing for, conducting, and cornpleting the Sale as contemplated hereby. Merchant

shall use reasonable efforts to cause Merchant's ernployees to cooperate with Cousultant

and the Supervisors.

Unless otherwise directed by the Merchant, the Consultant and the Merchant shall honour

gift cards and rnerchandise credits at the Closing Stores, in accordance with store operation

procedures to be mutually agreed upon between the Merchant and the Consultant, with the

full arnount of such gift cards and merchandise credits constituting Gross Proceeds

hereunder. No gift cards shall be sold from the Closing Stores during the Sale Tetm.

The Merchant shall collect all sales taxes and shall be solely responsible for reporting and

paying the same to the appropriate taxing authorities in accordance with applicable law.

The obligations of the Merchant and the Consultant shall be conditional upon having

obtained the Approval Order by July 79,2011 (or such alter date as the Company, the

Consultant, the Monitor and the Lenders may agÍee to in writing), which shall not have

been stayed, varied or vacated.

10. fnsurance: Risk of Loss

10.1 The Merchant shall maintain throughout the Sale Term, (i) its existing insurance with
respect to the Merchandise at the Closing Stores in amounts and on such terms and

conditions as are consistent with the Merchant's ordinary course operations and (ii)
casualty and liability insurance policies (including, but not limited to, product liability,
comprehensive public liability insurance and auto liability insurance) covering injuries to

persons and property in or in connection with the operation of the Closing Stores.

10.2 The Consultant shall maintain throughout the Sale Term, liability insurance policies
(including, but not limited to, comprehensive public liability and auto liability insurance)

covering injuries to persons and property in or in connection with the Consultant's
provision of Consulting Services at the Closing Stores.

10.3 Subject to Section 8.2 but notwithstanding any other provision of this Agreement, the

Merchant and the Consultant agree that the Merchant shall bear all responsibility for
liability claims (product liability and otherwise) of customers, employees and other persons

arising from events occurring at the Closing Stores before, during and after the Sale Tetm,
except to the extent any such claim arises from the gross negligence, willful misconduct,

or unlawful acts of the Consultant.

10.4 Subject to Section 8.2 but notwithstanding any other provision of this Agreement, the

Merchant and the Consultant agree that (i) the Consultant shall not be deerned to be in
possession or control of the Closing Stores or the Merchandise or other assets located

therein or associated therewith, or of the Merchant's employees located at the Closing
Stores, and (ii) the Consultant does not assume any of the Merchant's obligations or
liabilities with respect to any of the matters addressed in clause (i) above, except to the

extent any such claim arises from the gross negligence, willful misconduct or unlawful acts

of the Consultant.
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11. Miscellaneous

1 1.1 Any notice or other communication under this Agreernent shall be in writing and may be

delivered personally or sent by facsirnile or by prepaid registered or certihed mail, by

facsirnile, ernail or courier delivery as follows:

(i) In the case of Consultant

Gordon Brothers Canada ULC
c/o Gordon Brothers Group, LLC
800 Boylston Street 2TthFloor
Boston, Il;4A02199

Attention: Mackenzie Shea,

Associate General Counsel

Email : rnshea@ gordonbrothers. com

and

Merchant Retail Solutions ULC
c/o Hilco Merchant Resources, LLC
5 Revere Drive Suite 206

Northbrook,IL 60062

Attention: Ian Fredericks

Email : ifr edericks@hilco global. com

and

Tiger Capital Group, LLC
60 State Street, 11th Floor
Boston, MA 02109 USA

And

Great American Group, LLC
21255 Burbank Blvd., Suite 400
Woodland Hills, CA 91367

Bradley W. Snyder
o.com

Scott K. Carpenter
scarpenter@ greatamerican. com

Attention:
Email:

Attention:
Email:
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Davies Warcl Phillips & Vineberg LLP
1501 McGill College Avenue
Montréal QC H3A 3N9 Canada

Attn: William Rosenberg
Denis Ferland

Ernail: wrosenberq@dwpv.com
.com

and with a copy to:

Stikeman Elliott LLP
1155 Boulevard René-Lévesque'West, 40th Floor, Montréal, QC
H3B 4P1 Canada

Attention:
Email:

Elizabeth Pillon/Guy P. Martel
lpillon@stikeman.com
gmartel@stikeman.com

(ii) In the case of Merchant:

BMO Nesbitt Burns Inc.,
100 King Street East, 4th floor
Toronto, ON M5X 1H3

Attn: Mark Caiger, Managing Director
mark.caiger@bmo.com

Attn: Constance de Grosbois, Director
constance. de grosbois@bmo. com

Osler, Hoskin & Harcourt LLP
100 King Street West,
suite #6200
Toronto, ON M5X 188

Attn: Marc WasserTnan, Partner
sler.com

Attn: Sandra Abitan, Partner
sabitan@osler.com

with a copy to the Monitor:

FTI Consulting Canada Inc.
79 Wellington Street West,
Suite #2010
Toronto, ON M5K 1G8
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Attn: Steven Bissell, Managing Director
steven.bissell@ft iconsultin g. com

lI.2 Goveming Law. This Agreement sliall be govemed by and interpreted in accordance with
the laws of the Province of Ontario and the laws of Canada applicable therein, without
reference to any conflict of law provisions. The parties hereto agree that the Court shall

retain exclusive jurisdiction to hear and frnally determine any disputes arising from or

under this Agreement, and by execution of this Agreement each party hereby irrevocably
accepts and subrnits to the jurisdiction of such Court with respect to any such action or

proceeding and to service of process by certified mail, retum receipt requested to the

address listed above for each party.

1 1.3 Severability. In the event any term or provision contained within this Agreement shall be

deemed illegal or unenforceable, then such offending term or provision shall be considered

deleted from this Agreement and the remaining terms shall continue to be in full force and

effect.

ll.4 No Waiver. No consent or waiver by any party, express or implied, to or of any breach or
default by the other in the performance of its obligations hereunder shall be deemed or
construed to be a consent or waiver to or of any other breach or default in the performance

by such other party of the same or any other obligation of such pafiy. Failure on the part of
any party to complain of any act or failure to act by the other party or to declare the other
party in default, irrespective of how long such failure continues, shall not constitute a

waiver by such party of its rights hereunder.

1 1.5 Entire Asreement. This Agreement constitutes the entire agreement between the parties

with respect of the subject matter hereof and supersedes all prior negotiations and

understandings, and can only be modified by a writing signed by the Merchant and the

Consultant.

1 1.6 Assienment. Neither the Merchant nor the Consultant shall assign this Agreement without
the express written consent of the other. This Agreement shall inure to the benefit of; and

be binding upon, the parties and their respective successors and permitted assigns.

ll.7 Counterparts. This Agreement may be executed in several counterparts, each of which
when so executed shall be deemed to be an original and such counterparts, together, shall

constitute one and the same instrument. Delivery by facsimile or other electronic
transmission including email of this Agteement or an executed counterpart hereof shall be

deerned a good and valid execution and delivery hereof or thereof.

I 1.8 Independent Contractor. Nothing contained herein shall be deemed to create any

relationship between the Consultant and the Merchant other than that of an independent
contractor.

11.9 Survival. All representations, warranties, covenants, agreements and indemnities made

herein, by the parties hereto, shall be continuing, shall be considered to have been relied

upon by the parties and shall survive the execution, delivery and performance of this

Agreement.
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11.10 Choice of Languaqe. The parties have specifically required that this Agreement and all
related docur¡ents be drafted and executed in Englisli. Z¿s parties aux présentes ont

þrmellement demandé à ce que la présente convention et tous les documents auxquels

celle- ci réJère soient rédígés et signés en langue anglaise.

1 1.1 1 Further Assurances. The Merchant and the Consultant shall each execute, acknowledge
and deliver, or cause to be executed, acknowledged and delivered, at the cost and expense

of the requesting party, such instruments and take such other actions as may be necessary

or advisable to carry out their obligations under this Agreement, or any document,

certificate or other instrument delivered pursuant hereto or thereto or required by applicable
law.

11.12 Termination. This Agreement shall tenninate upon the completion and approval of the

Final Settlement (as provided in Section 4.1 above); provided. however. that either party
may terminate this Agreernent in the event that the other commits a material breach of its
obligations hereunder. If either party seeks to terminate this Agreement by reason of a
claim of a materi al breach, such party shall provide the other party with not less than five
(5) days' prior written notice stating with specificity the nature of the claimed material
breach, and the party receiving such notice shall have three (3) business days in which to

cure such material breach, failing which this Agreement shall be deemed terminated. In
addition, if the Sale is terminated prior to the Sale Termination Date, any other material
breach or action by Merchant not authorized hereunder occurs, or any force majeure, then

Consultant may, in its discretion, elect to terminate this Agreement. In the event this

Agreement is terminated, the Consultant shall be entitled to be paid any Consulting Fee

and FF&E Fee earned and accrued and any Consultant Controlled Expenses incurred
through the date of termination.

I 1 .13 Joint and Several Liabilibz. All obligations of the Consultant under this Agreement are the
joint and several obligations of Gordon Brothers Canada ULC, Merchant Retail Solutions
ULC, Tiger Capital Group, LLC and GA Retail Canada ULC, and any parties that are

deemed to be included in references to "Consultant" pursuant to the terms hereof.

11.I4 Currency. Any amounts specified in this Agreement to be in Dollars or "$" shall be deemed

in all cases to be Canadian Dollars.

fSignature Page FollowsJ

LECAL l:4i004046 7
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IN WITNESS WHEREOF, the Merchant and the Consultant have executed this Agreement

or caused this Agreement to be executed by their respective officers thereunto duly authorized as

of the date fust wlitten above.

Sears Canada Inc.

By:
Name:
Title:

q
4u'¡

oRb

[Signature Pa-ee to the Arnended and Restated Consulting Agreernent]



r49

Gordon Brothers Canada ULC

Name: F,¿-hurd €
Title: 4t. p¡es. cà-¡ /. f?zl*/

By:

[Signature Page to the Anrended and Restated Consulting Agreement]
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Merchant tions ULC

By:
N S. Fredericks

[Signature Page to the Amended and Restated Consulting Ag'eernent]



151

Tiger Cap ital Grou LLC

By:
Name: ¡¡jchael McGraj

Title: coo

[SignatLrre Page to the Amended and Restated Consulting Agreement]
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GA Retail a ULC

By:

ka'-
Title: E/4 ae-

/r

[Signature Page to the Amended and Restated Consulting Agreement]
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SCFIEDULE A
STORE LISTING

(See attached.)
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Channel Stores

Liquidation

Liquidation

Liquidation

Liquidation

Liquidation
Liquidation

Liquidation
Liquidation

Liquidation

Liquidation

001835-Abbotsford
OO1-424-Winnipeg - Garden City

00L664-Halifax Outlet
001039-Chatham

00L238-Cambridge

001036-Cornwall

001.384-Timmins

00108O-St Eustache

001-084-Place Vertu
001391-Sorel
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SCHEDULE B
APPROVAL ORDER

(See attached.)
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Courl File No. CV-l7-1I846-00CL

ONTARIO

SUPERIOR COURT OF JUSTICE

COMMERCIAL LIST

THE HONOURABLE MADAM TUESDAY, THE 18th

JUSTICE CONWAY DAY OF JULY,2OI7

IN THE MATTER OF THE COMPANIES' CREDITORS
ARRANGEMENT ACT,R.S.C. 1985, c. C-36, AS AMENDED

AND IN THE MATTER OF A PLAN OF COMPROMISE OR
ARRANGEMENT OF SEARS CANADA INC., CORBEIL
Ér-ncrntquE INC., s.L.H. TRANSIoRT INC., THE cur INC.,
SEARS CONTACT SERVICES INC., INITIUM LOGISTICS
SERVICES INC., INITIUM COMMERCE LABS INC., INITIUM
TRADING AND SOURCING CORP., SEARS FLOOR
COVERING CENTRES INC., 113470 CANADA INC., 2497089
ONTARIO fNC., 6988741 CANADA INC., 10011711 CANADA
INC., 1592580 ONTARIO LIMITED, 955041 ALBERTA LTD.,
4201531 CANADA INC., 168886 CANADA [NC., AND 3339611

CANADA INC.
(each, an "Applicant", and collectively, the "Applicants")

LIQUIDATION SALE APPROVAL ORDER

THIS MOTION, made by the Applicants, pursuant to the Companies' Creditors

Arrangement Act, R.S.C. 1985, c. c-36, as amended (the "CCAA") for an order, inter alia,

approving: (i) the transactions contemplated under the Amended and Restated Agency Agreement

entered into between Sears Canada Inc. ("Sears Canada") and a contractual joint venture

comprised of Gordon Brothers Canada ULC, Merchant Retail Solutions ULC, Tiger Capital

Group, LLC and GA Retail Canada ULC (collectively, the "Agent") dated July 12, 2017 and

amended and restated on July 14,2017 (the "Agency Agreement") and cedain related relief; (ii)

the transactions contemplated under the Amended and Restated Consulting Agreernent entered

into between Sears Canada and the Agent dated July 72,2017 and amended and restated on July

14, 2017 (the "Consulting Agreement", and together with the Agency Agreement, the

"Liquidation Agreements") and ceftain related relief; and (iii) the Sale, the Hometown Dealer

)

)

)
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Sale, ancl the Sale Guiclelines (each as defìned below) and ceftain related relief, was heard this day

at 330 University Avenue, Toronto, Ontario.

ON READING the Notice of Motion of the Applicants, the Affìdavit of Billy Wong sworn

July 5, 2017 including the exhibits thereto (the "Second Wong Affidavit"), the Affidavit of Billy

Wong sworn July 72,2017 including the exhibits thereto (the "Third Wong Affidavit"), the

Affidavit of Sean Stidwill sworn July 77,2017 including the exhibits thereto, the First Report and

the Supplement to the First Report of FTI Consulting Canada lnc., in its capacity as Monitor (the

"Monitor") filed July 12 and July 13, respectively, and on hearing the submissions of respective

counsel for the Applicants, counsel to the Monitor, counsel to the Board of Directors and the

Special Cornmittee of the Board of Directors of Sears Canada Inc., counsel to Wells Fargo Capital

Finance Corporation Canada as administrative agent under the DIP ABL Credit Agreement,

counsel to GACP Finance Co., LLC as administrative agent under the DIP Term Credit

Agreement, and such other counsel as were present, no one else appearing although duly served

as appears from the Affidavits of Service of Sonja Pavic sworn July 12,2017 and July 17, 2017

filed:

SERVICE AND DEFINITIONS

l. THIS COURT ORDERS that the time for service of the Notice of Motion and the Motion

Record herein is hereby abridged and validated so that this Motion is properly returnable today

and hereby dispenses with further service thereof.

2. THIS COURT ORDERS that any capitalized term used and not defined herein, shall have

the meaning ascribed thereto in the Initial Order in these proceedings dated June 22, 2017, as

amended (the "Initial Order"), the Agency Agreement, the Consulting Agreement, or the Sale

Guidelines, as applicable.

THE AGENCY AGREEMENT

3. THIS COURT ORDERS that the Agency Agreement, including the Sale Guidelines

attached hereto as Schedule "4" (the "Sale Guidelines"), and the transactions conternplated

thereunder are hereby approved, authorized and ratified and that the execution of the Agency

Agreement by Sears Canada is hereby approved, authorized, and ratified with such minor

arnendrnents as Sears Canada (with the consent of the Monitor and, to the extent required under

r57



-) 158

the Agency Agreernent, the DIP ABL Lenders and the DIP Tenn Lenders) and the Agent rnay

agree to in writing. Subject to the provisions of this Order and the Initial Order, Sears Canada is

hereby authorized and directed to take any and all actions as may be necessary or desirable to

irnplernent the Agency Agreement and each of the transactions contemplated therein. Witliout

lirniting the foregoing, Sears Canada is authorized to execute any other agreement, contract, deed

or any other document, or take any other action, which could be required or be useful to give full

and complete effect to the Agency Agreement.

THE CONSULTING AGREEMENT

4. THIS COURT ORDERS that the Consulting Agreement, including the Sale Guidelines

and the transactions contemplated thereunder are hereby approved, authorized and ratified and that

the execution of the Consulting Agreement by Sears Canada is hereby approved, authorized, and

ratified with such minor amendments as Sears Canada (with the consent of the Monitor and, to the

extent required under the Consulting Agreement, the DIP ABL Lenders and the DIP Term

Lenders) and the Agent may agree to in writing. Sears Canada is hereby authorized and directed

to take any and all actions as may be necessary or desirable to implement the Consulting

Agreement and each of the transactions contemplated therein. Without limiting the foregoing,

Sears Canada is authonzed to execute any other agreement, contract, deed or any other document,

or take any other action, which could be required or be useful to give fulI and complete effect to

the Consulting Agreement.

THE SALE

5. THIS COURT ORDERS that subject to receipt of the Initial Guaranty Payment by Sears

Canada and delivery of the Agent LIC to Sears Canada, the Agent is authorized to conduct a

liquidation sale of the Merchandise, Designated Sundry Goods, Designated Company

Consignment Goods, and FF&E (each as defìned in the Agency Agreement) (the "Agency Sale")

at the Applicants' reÍ.ail stores as set out on Schedule "B" attached hereto (the "Agent's Stores")

in accordance with this Order, the Agency Agreement and the Sale Guidelines and to advertise

and promote the Agency Sale within the Agent's Stores in accordance with the Sale Guidelines. If
there is a conflict between this Order, the Agency Agreement and the Sale Guidelines, the order

of priority to resolve such conflicts is as follows: (l) this Order; (2)the Sale Guidelines; and (3)

the Agency Agreernent.
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6. THIS COURT ORDERS that Sears Canada, with the assistance of the Agent, is authorized

to conduct a liquidation sale of the Merchandise and FF&E (each as definecl in the Consulting

Agreement) (the "Consultant's Sale", and together with the Agency Sale, the "Sale") at the

Applicants' retail stores as set out on Schedule "C" atlached hereto (the "Consultant's Stores",

and together with the Agent's Stores, the "Stores", and individually, a "Store") in accordance with

this Order, the Consulting Agreement and the Sale Guidelines and to advertise and prornote the

Consultant's Sale within the Consultant's Stores in accordance with the Sale Guidelines. If there

is a conflict between this Order, the Consulting Agreement and the Sale Guidelines, the order of

priorityto resolve such conflicts is as t-ollows: (l) this Order; (2)the Sale Guidelines; and (3) the

Consulting Agreernent.

7. THIS COURT ORDERS that, subject to paragraph 12 of the Initial Order, the Agent, in its

capacity as agent or consultant of Sears Canada, as applicable, is authorized to market and sell the

Merchandise, Designated Sundry Goods, Designated Company Consignment Goods, and FF&E

(as such terms are defined in the Liquidation Agreements, as applicable) on a "fìnal sale" and "as

is" basis and in accordarice with the Sale Guidelines, and free and clear of all liens, claims,

encurnbrances, security interests, mortgages, charges, trusts, deemed trusts, executions, levies,

financial, monetary or other claims, whether or not such claims have attached or been perfected,

registered or filed and whether secured, unsecured, quantified or unquantified, contingent or

otherwise, whensoever and howsoever arising, and whether such claims arose or came into

existence prior to or following the date of this Order (in each case, whether contractual, statutory,

arising by operation of law, in equity or otherwise) (all of the foregoing, collectively "Claims"),

including, without limitation the Administration Charge, the FA Charge, the I(ERP Priority

Charge, the Directors' Priority Charge, the DIP ABL Lenders' Charge, the DIP Tenn Lenders'

Charge, the I(ERP Subordinated Charge and the Directors' Subordinated Charge (as such terms

are defined in the Initial Order) and any other charges hereafter granted by this Court in these

proceedings (collectively, the "CCAA Charges"), and (ii) all Claims, charges, security interests

or liens evidenced by registrations pursuant to the Personal Property Security Act (OnLario) or any

other personal or movable property registration system (all of such Claims, charges (including the

CCAA Charges), security interests and liens collectively referred to herein as "Encumbrances"),

which Encumbrances, subject to this Order, will attach instead: (i) to the Guaranteed Amount and

any other amounts received or to be received by Sears Canada under the Agency Agreement, in

the salne order and priority as they existed on the Sale Commencement Date; and (ii) to the
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proceeds of sale of the Merchandise and FF&E (as defined in the Consulting Agreement) other

than amounts due and payable to the Agent by Sears Canada under the Consulting Agreernent, in

the same order and priority as they existed on the Sale Commencement Date.

8. THIS COURT ORDERS that subject to the tenns of this Order, the Initial Order, the

Liquidation Agreements (as applicable) and the Sale Guidelines, the Agent shall have the right to

enter and use the Stores and all related store services and all facilities and all furniture, trade

fixtures and equipment, including the FF&E, located at the Stores, and other assets of Sears Canada

as designated under the Liquidation Agreernents (as applicable), for the purpose of conducting the

Sale, and for such purposes, the Agent shall be entitled to the benefit of the Applicants' stay of

proceedings provided under the Initial Order, as such stay of proceedings may be extended by

fuither Order of the Court.

9. THIS COURT ORDERS that until the Vacate Date (as defined in the Sale Guidelines) for

each Store (which shall be on or before October 12,2017 (the "Sale Termination Date")) the

Agent shall have access to the Stores in accordance with the applicable Leases (as such tenn is

defined in the Sale Guidelines) and the Sale Guidelines on the basis that the Agent is an agent or

consultant of Sears Canada, as applicable, and Sears Canada has granted the right of access to the

Stores to the Agent. To the extent that the terms of the applicable Leases are in conflict with any

term of this Order or the Sale Guidelines, it is agreed that the tenns of this Order and the Sale

Guidelines shall govern.

10. THIS COURT ORDERS that except as provided for in this Order, any further order of the

Court and the Sale Guidelines, nothing in this Order shall amend or vary, or be deemed to amend

or vary the terms of the Leases or operation agreements. Nothing contained in this Order or the

Sale Guidelines shall be constmed to create or impose upon Sears Canada or the Agent any

additional restrictions not contained in the applicable Leases, occupancy agreements, or operation

agreements.

1 1. THIS COURT ORDERS that, except as provided for in Section 5 hereof in respect of the

advertising and promotion of the Sale within the Stores, subject to and in accordance with this

Order, the Liquidation Agreements (as applicable) and the Sale Guidelines, the Agent, as agent or

consultant for Sears Canada, as applicable, is authorizecl to adverlise and promote the Sale, without
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ftiither consent of any Person (as defined in the Initial Order) other than Sears Canada and the

Monitor or a Landlord (only as expressly provicled under the Liquidation Agreements).

12. THIS COURT ORDERS that until the Vacate Date, the Agent shall have tlie right to Lìse,

without interference by any intellectual property licensor, Sears Canada's intellectual property

including without limitation trade names, trademarks and logos relating to and used in connection

with the operation of the Stores, as well as all licenses and rights granted to Sears Canada to use

the trade names, tradernarks and logos of third pafiies, solely for the purpose of advertising and

conducting the Sale in accordance with the terms of the Liquidation Agreements, the Sale

Guidelines and this Order.

13. THIS COURT ORDERS that upon delivery of a Monitor's certificate to the Agent

substantially in the form attached as Schedule "E" hereto, (the "Monitor's Agency Certificate")

and subject to payment in full by the Agent to Sears Canada of the Guaranteed Amount, the

Expenses, any Company's Sharing Recovery Amount, the Net FF&E Proceeds, the Net Designated

Sundry And Consignment Goods Proceeds and all other amounts due to Sears Canada under the

Agency Agreement, all of Sears Canada's right, title and interest in and to any Remaining

Merchandise and Remaining FF&E at the Agent's Stores, shall vest absolutely in the Agent, free

and clear of and from any and all Claims, including without limiting the generality of the foregoing,

the Encumbrances, and, for greater certainty, this Court orders that all of the Encumbrances

affecting or relating to such Remaining Merchandise or Remaining FF&E shall be expunged and

discharged as against such Remaining Merchandise or Remaining FF&E upon the delivery of the

Monitor's Agency Certificate to the Agent; provided however that nothing herein shall discharge

the obligations of the Agent pursuant to the Agency Agreement, or the rights or claims of Sears

Canada in respect thereof, including without limitation, the obligations of the Agent to account for

and remit the proceeds of sale of such Remaining Merchandise and Remaining FF&E (less the

FF&E Commission) to the Designated Deposit Accounts, subject to the terms of the Agency

Agreement. The Agent shall comply with paragraph12 of the Initial Order and the Sale Guidelines

regarding the removal and/or sale of any FF&E or any Remaining FF&E.

14. THIS COURT ORDERS that upon delivery of a Monitor's ceftificate to the Agent

substantially in the fonn attached as Schedule "F" hereto, (the "Monitor's Consulting

Certificate") and subject to payment in full by the Agent to Sears Canada of all arnounts due to
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Sears Canada under the Consulting Agreement, all of Sears Canada's rigl'rt, title and interest in and

to any Rernaining FF&E at the Consultant's Stores shall vest absolutely in the Agent, free and

clear of and frorn any and all Clairns, including without lirniting the generality of the foregoing,

the Encurnbrances, and, for greater certainty, this Courl orders that all of the Encumbrances

affecting or relating to such Rernaining FF&E shall be expunged and discharged as against such

Remaining FF&E upon the delivery of the Monitor's Consulting Certifìcate to the Agent; provided

however that nothing herein shall discharge the obligations of the Agent pursuant to the Consulting

Agreement, or the rights or claims of Sears Canadain respect thereof, including without lirnitation,

the obligations ofthe Agent to account for and remit the proceeds of sale of such Rernaining FF&E

(less the FF&E Fee) to Sears Canada, subject to the terms of the Consulting Agreement. The Agent

shall comply with parcgraph 12 of the Initial Order and the Sale Guidelines regarding the removal

andlor sale of any FF&E or any Remaining FF&E.

15. THIS COURT ORDERS AND DIRECTS the Monitor to file with the Court a copy of the

Monitor's Agency Certificate and the Monitor's Consulting Certificate, forthwith after delivery

thereof.

AGENT LIABILITY

16. THIS COURT ORDERS that the Agent shall act solely as an agent or consultant to Sears

Canada and that it shall not be liable for any claims against Sears Canada other than as expressly

provided in the Liquidation Agreements. More specifically:

(a) the Agent shall not be deemed to be an owner or in possession, care, control or

management of the Stores, of the assets located therein or associated therewith or

of Sears Canada's employees (including the Retained Employees) located at the

Stores or any other property of Sears Canada;

(b) the Agent shall not be deemed to be an employer, or a joint or successor etnployer

or a lelated or common employer or payor within the meaning of any legislation

goveming employment or labour standards or pension benefits or health and safety

or other statute, regulation or rule of law or equity for any purpose whatsoever, and

shall not incur any successorship liabilities whatsoever; and
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(c) Sears Canada shall bear all responsibility for any liability whatsoever (including

without limitation losses, costs, darnages, fines, or awards) relating to clairns of

custorners, ernployees and any other persons arising from events occurring at the

Stores during and after the term of the Liquiclation Agleements, or otherwise in

connection with the Sale, except to the extent that such clairns are the result of

events or circumstances caused or contributed to by the gross negligence or wilful

misconduct of the Agent, or its employees, agents or independent contractors (other

than Sears Canada's employees and the Retained Ernployees, agents or independent

contractors) located at the Stores, or otherwise in accordance with the Liquidation

Agreements (as applicable).

17. THIS COURT ORDERS that to the extent any Landlord may have a clairn against the

Applicants arising solely out of the conduct of the Agent in conducting the Sale for which Sears

Canada has clairns against the Agent under the Liquidation Agreements (as applicable), the

Applicants shall be deemed to have assigned such claims free and clear to the applicable Landlord

(the "Assigned Landlord Rights"); provided that each such Landlord shall only be permitted to

advance each such claims against the Agent if written notice, including the reasonable details of

such claims, is provided by such Landlord to the Agent, Sears Canada and the Monitor during the

period from the Sale Commencement Date to the date that is thirty (30) days following the FF&E

Removal Deadline, provided however that the Landlords shall be provided with access to the

Stores to inspect the Stores within fifteen (15) days following the FF&E Removal Deadline.

AGENT AN UNAFFECTED CREDITOR

18. THIS COURT ORDERS that the Liquidation Agreernents shall not be repudiated,

resiliated or disclaimed by Sears Canada nor shall the claims of the Agent pursuant to the

Liquidation Agreements and under the Agent's Charge and Security Interest (as defined in this

Order) be cornprornised or arranged pursuant to any plan of affangelnent or compromise alnong

the Applicants and their creditors (a "Plan") and, for greater certainty, the Agent shall be treated

as an unaffected creditor in these proceedings and under any Plan.

19. THIS COURT ORDERS that Sears Canada is hereby authorized and directed, in

accordance with the Liquidation Agreements, to remit all amounts that become due to the Agent

thereunder
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20. THIS COURT ORDERS that no Encumbrances shall attach to any amounts payable or to

be credited or reimbursed to, or retained by, the Agent pursuant to the Liquidation Agleements,

including, without limitation, any arnounts to be reimbursed by Sears Canada to the Agent pursuant

to the Liquidation Agreements, and at all times the Agent will retain such amounts, free and clear

of all Encumbrances, notwithstanding any enforcement or other process or Claims, all in

accordance with the Liquidation Agreements.

DESIGNATED DEPOSIT ACCOUNTS AND SALE ACCOUNTS

21. THIS COURT ORDERS that no Person shall take any action, including any collection or

enforcement steps, with respect to amounts deposited into the Designated Deposit Accounts

pursuant to the Agency Agreement or the Sale Accounts pursuant to the Consulting Agreement,

including any collection or enforcement steps, in relation to any Proceeds or FF&E Proceeds, that

are payable to the Agent or in relation to which the Agent has a right of reimbursement or paynent

under the Agency Agreement or the Consulting Agreement, as applicable.

22. THIS COURT ORDERS that amounts deposited in the Designated Deposit Accounts or

the Sale Accounts by or on behalf of the Agent or Sears Canadapursuant to the Agency Agreement

and the Consulting Agreement including Proceeds and FF&E Proceeds shall be and be deemed to

be held in trust for Sears Canada and the Agent, as the case may be, and, for clarity, no Person

shall have any claim, ownership interest or other entitlement in or against such arnounts, including,

without limitation, by reason of any claims, disputes, rights of offset, set-off,, or claims for

contribution or indemnity that itmay have against or relating to Sears Canada or any third parly.

AGENT'S CHARGE AND SECURITY INTEREST

23. THIS COURT ORDERS that subject to the receipt by Sears Canada of the Initial Guaranty

Payrnent and the issue of the Agent LlC,the Agent be and is hereby granted a charge (the "Agent's

Charge and Security Interest") on all of the Merchandise, Proceeds, the FF&E Proceeds (to the

extent of the FF&E Commission) and the Designated Sundry And Consignment Goods Proceeds

(to the extent of the Designated Sundry And Consignment Goods Comrnission) (and, for greater

certainty, the Agent's Charge and Security Interest shall not extend to other Properly of the

Applicants as defined in paragraph 4 of the Initial Order) as security for all of the obligations of

Sears Canada to the Agent under the Agency Agreement, inclucling, without lirnitation, all amounts
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owing or payable to the Agent frorn time to time under or ir connection with thc Agency

Agreement, which charge shall rank in priority to all Encumbrances including without lirnitation

all charges created under the Initial Order; provided, however, that the Agent's Charge and

Security Interest shall be junior arid subordinate to all Encurnbrances, but solely to the extent of

any unpaid portion of the Unpaid Company's Entitlement due to Sears Canacla under the Agency

Agreement (the "Subordinated Amount").

24. 'l'HiS COURT ORDERS that the hling, registration, recording or perfection of the Agent's

Charge and Security Interest shall not be required; and the Agent's Charge and Security Interest

shall be valid and enforceable for all purposes, including as against any right, title or interest fìled,

registered or perfected prior or subsequent to the Agent's Charge and Security Interest corning into

existence, notwithstanding any failure to file, register or perfect any such Agent's Charge and

Security Interest. Absent the Agent's written consent or fuilher Order of this Court (on notice to

the Agent), Sears Canada shall not grant or permit to exist any Encumbrances over any

Merchandise, Proceeds, FF&E Proceeds (to the extent of the FF&E Commission), or the

Designated Sundry And Consignment Goods Proceeds (to the extent of the Designated Sundry

And Consignment Goods Commission) that rank in priority to, or pari passu with the Agent's

Charge and Security Interest.

25. THIS COURT ORDERS that the Agent's Charge and Security Interest shall constitute a

mortgage, hypothec, security interest, assignment by way of security and charge over the

Merchandise, the Proceeds, the FF&E Proceeds (to the extent of the FF&E Commission), and the

Designated Sundry And Consignment Goods Proceeds (to the extent of the Designated Sundry

And Consignment Goods Commission), and other than in relation to the Subordinated Amount,

shall rank in priority to all other Encumbrances of or in favour of any Person. For greater ceftainty,

the terms Initial Guaranty Payment, Agent LlC,Merchandise, Proceeds, FF&E Proceeds, FF&E

Comrnission, Designated Sundry And Consignment Goods Proceeds, Designated Sundry And

Consignment Goods Comrnission, and Unpaid Company's Entitlement used in these paragraphs

23-25 shall have the meanings given to them in the Agency Agreement.

26. THIS COURT ORDERS that notwithstanding

I

(a) the pendency of these proceedings;
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(b) any application for a bankmptcy order uow or hereafter issued pursuant to the

Bankruptcy and Insolt,ency Act ("BIA") in respect of any of the Applicants, or any

bankruptcy order made pursuant to any such applications;

(c) any assignment in bankruptcy made in respect of any of the Applicants;

(d) the provisions of any fedelal or provincial statute; or

(") any negative covenants, prohibitions or other similar provisions with respect to

borrowings, incurring debt or the creation of encumbrances, contained in any

existing loan documents, lease, mortgage, security agreement, debenture, sublease,

offer to lease or other document or agreement to which an Applicant is a party;

(i) the Agency Agreement and the transactions and actions provided for and contemplated

therein, including without limitation, the paymeni of amounts due to the Agent thereunder

and any transfer of Remaining Merchandise and Remaining FF&E, (ii) the Consulting

Agreement and the transactions and actions provided for and contemplated therein,

including without limitation, the payment of amounts due to the Agent thereunder and any

transfer of Remaining FF&E, (iii) the Assigned Landlord Rights, and (iv) the Agent's

Charge and Security Interest, shall be binding on any tmstee in bankruptcy that may be

appointed in respect of any of the Applicants and shall not be void or voidable by any

Person, including any creditor of the Applicants, nor shall they, or any of them, constitute

or be deemed to be a preference, fraudulent conveyance, transfer at undervalue or other

challengeable reviewable transaction, under the BIA or any applicable law, nor shall they

constitute oppressive or unfairly prejudicial conduct under any applicable law.

27. THIS COURT ORDERS that Sears Canada is authorized and permitted to transfer to the

Agent personal information in Sears Canada's custody and control solely for the purposes of

assisting with and conducting the Sale and only to the extent necessary for such purposes and the

Agent is hereby authorized to make use of such personal information, as if it were Sears Canada.

subject to and in accordance with the Liquidation Agreernents.
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APPROVAL OF THE HOMETOWN DEALER SALB

28. THIS COURT ORDERS that Sears Canada and the Hometown Dealers are authorized to

conduct a liquidation sale (the "Hometown Dealer Sale") of Merchandise ancl FF&E (each as

defined in the Sale Guidelines) located at their respective Hometown Dealer stores as set out on

Schedule "D" attached hereto in accordance with this Order and the Sale Guidelines, as applicable.

The rights and obligations of the landlords of such Hometown Dealers shall also be governed by

this Order and the Sale Guidelines, as applicable.

GENERAL

29. THIS COURT ORDERS that this Order shall have full force and effect in all provinces

and territories in Canada.

30. THIS COURT HEREBY REQUESTS the aid and recognition of any Court, tdbuiral,

regulatory or administrative bodies, having jurisdiction in Canada or in the United States of

America, to give effect to this Order and to assist the Applicants, the Monitor and their respective

agents in canying out the tenns of this O¡der. All courts, tribunals, regulatory and administrative

bodies are hereby respectfully requested to make such orders and to provide such assistance to the

Applicants and to the Monitor, as an officer of this Coufi, as may be necessary or desirable to give

effect to this Order, to grant representative status to the Monitor in any foreign proceeding, or to

assist the Applicants and the Monitor and their respective agents in carrying out the terms of this

Order.
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SCHEDULE 66A"

SALE GUIDELINES

(See attached)
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SALE GUIDELII\ES _ INVENTORY AND FF&E

The following procedures shall apply to any liquidation sales (the "Sale") of inventory and goods

("Merchandise") ar-rd FF&E (as def,rned below) to be held at Sears Canada's retail stores (listed

on Schedules "8" and "C" to the Liquidation Sale Order (as defined below), the "Stores"). In

addition, the following procedures, to the extent applicable, shall apply to the sale of Merchandise

and FF&E located at Hometown Dealer stores as set out on Schedule "D" to the Liquidation Sale

Order (the "Hometown Dealer Sale") and to any Landlords of such Hometown Dealer stores.

Terms capitalizedbut not defined in these Sale Guiclelines have the meanings ascribed to them in

the initial order of the Ontario Superior Court of Justice (Comrnercial List) (the "Court") dated

June 22, 2Ol7 (as amended and restated, the "Initial Order"), the Liquidation Sale Order, the

Agency Agreement (as defined below), or the Consulting Agreement (as defined below).

1 . Except as otherwise expressly set out herein, and subject to: (i) an Order of the Court (the

"Liquidation Sale Order") approving, inter alia, (a) the Amended and Restated Agency
Agreement between Sears Canada Inc. ("Sears Canada") and a contractual joint venture

comprised of Gordon Brothers Canada ULC, Merchant Retail Solutions ULC, Tiger

Capital Group, LLC and GA Retail Canada ULC (the "Agent") dated July 12,2077 and

amended and restated on July 14,2011 (the "Agency Agreement"), (b) the Amended and

Restated Consulting Agreement between Sears Canada and the Agent dated July 12,2017
and amended and restated on July 14,2017 (the "Consulting Agreement", aÍrd together

with the Agency Agreement, the "Liquidation Agreements"), and (c) these Sale

Guidelines; or (ii) any further Order of the Court; or (iii) any subsequent written agreement

between Sears Canada and its applicable landlord(s) (each individually, a"Landlord" and,

collectively, the "Landlords"), the Sale shall be conducted in accordance with the tenns

of the applicable leases/or other occupancy agreements for each of the affected Stores

(individually, a "Lease" and, collectively, the "Leases"). However, nothing contained

herein shall be construed to create or impose upon Sears Canada or the Agent any

additional restrictions not contained in the applicable Lease or other occupancy agreement.

2. The Sale shall be conducted so that each of the Stores remain open during their nonnal
hours of operation provided for in the respective Leases for the Stores until the applicable

premises vacate date for each Store under the Liquidation Agreements (the "Vacate

Date"), and in all cases no later than October 72,2017 (the "Sale Termination Date").
Rent payable under the respective Leases shall be paid as provided in the Initial Order.

The Sale shall be conducted in accordance with applicable federal, provincial and

municipal laws, unless otherwise ordered by the Court.

All display and hanging signs used by the Agent in connection with the Sale shall be

professionally produced and all hanging signs shall be hung in a professional rlanner.
Notwithstanding anything to the contrary contained in the Leases, the Agent may advertise

the Sale at the Stores as a "everything on sale", "everything must go", "store closing" or

similar theme sale at the Stores (provided however that no signs shall advertise the Sale as

a "bankruptcy", a "liquidation" or a "going out of business" sale, it being understood that

the French equivalent of "clearance" is "liquidation" and is pennitted to be used).

Forlhwith upon request, the Agent shall provide the proposed signage packages along with

J

4
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1

proposed dimensions by e-mail or facsirnile to the applicable Landlords or to their counsel

of record and the applicable Landlorcl shall notify the Agent of any requirement for such

signage to otherwise comply with the tenns of the Lease and/or the Sale Guidelines and

where the provisions of the Lease conflicts with these Sale Guidelines, these Sale

Guidelines shall govern. The Agent shall not use neon or day-glow signs or any

handwritten signage (save that handwritten "you pay" or "topper" signs may be used). If a
Landlord is concerned with "Store Closing" signs being placed in the front window of a
Store or with the numbu or size of the signs in the front window, Sears Canada, the Agent
and the Landlord will work together to resolve the dispute. Furlhermore, with respect to
enclosed rnall Store locations without a separate entrance from the exterior of the enclosed

mall, no exterior signs or signs in common areas of a rnall shall be used unless explicitly
permitted by the applicable Lease. In addition, the Agent shall be permitted to utilize
exterior banners/signs at stand alone or strip mall Stores or enclosed rnall Store locations
with a separate entrance from the exterior of the enclosed mall; provided, however, that:

(i) no signage in any other common areas of a mall shall be used; and (ii) where such

banners are not pennitted by the applicable Lease and the Landlord requests in writing that
banners are not to be used, no banners shall be used absent fuither Order of the Court,
which may be sought on an expedited basis on notice to the Seruice List. Any banners used

shall be located or hung so as to make clear that the Sale is being conducted only at the
affected Store and shall not be wider than the premises occupied by the affected Store. All
exterior banners shall be professionally hung and to the extent that there is any damage to
the facade of the premises of a Store as a result of the hanging or removal of the exterior
banner, such damage shall be professionally repaired at the expense of the Agent.

The Agent shall be permitted to utilize sign walkers and street signage;provided, however,
such sign walkers and street signage shall not be located on the shopping centre or mall
premises.

Conspicuous signs shall be posted in the cash register areas of each Store to the effect that
all sales are"final" and customers with any questions or complaints are to call the Agent's
hotline number.

The Agent shall not distribute handbills, leaflets or other written materials to customers

outside of any of the Stores on Landlord's property, unless explicitly permitted by the

applicable Lease or, if distribution is customary in the shopping centre in which the Store

is located. Otherwise, the Agent may solicit customers in the Stores themselves. The Agent
shall not use any giant balloons, flashing lights, or amplified sound to advertise the Sale or
solicit custorners, except as explicitly permitted under the applicable Lease or agreed to by
the Landlord, and no advertising trucks shall be used on landlord property or mall ring
roads, except as explicitly permitted under the applicable Lease or agreed to by the

Landlord.

At the conclusion of the Sale in each Store, the Agent and Sears Canada shall arrange that

the prernises for each Store are in "broom-srvept" and clean condition, and shall arrange

that the Stores are in the same condition as on the commencetnent of the Sale, ordinary
wear and tear excepted. No property of any Landlord of a Store shall be removed or sold

during the Sale. No pennanent frxtures (other than FF&E (as defined below) for clarity)
rnay be removed without the Landlord's written consent unless otherwise provided by the
applicable Lease and in accordance with the Initial Order and the Liquidation Sale Order.

8
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Any trade fixtures or personal properly left in a Store after the applicable Vacate Date in
respect of which the applicable Lease has been disclaimed by Seats Canada shall be

deemed abandoned, with the applicable Landlord having the right to dispose of the same

as the Landlold chooses, without any liability whatsoever on the part of the Landlord.
Nothing in this paragraph shall derogate from or expand upon the Agent's obligations
under the Liquidation Agreernents. Notwithstanding the foregoing, Sears Canada sliall only
exercise its rights to abandon FF&E pursuant to section 5.1(h) of the Agency Agreement
and section 3.4(d) of the Consulting Agreement provided that the applicable Landlord has

consented thereto or upon further Order of the Court.

Subject to the terms of paragraph 8 above, the Agent rnay sell fumiture, fixtures and

equiprnent owned by Sears Canada ("FF&E") and located in the Stores during the Sale.

For greater certainty, F'F'&E does not include (i) any porlion of the Stores' HVAC system

or sprinkler systems; and (ii) any fumiture, fixtures and equipment owned by the

Hometown Dealers. Sears Canada and the Agent may adverlise the sale of FF&E consistent

with these Sale Guidelines on the understanding that the Landlord may require such signs

to be placed in discreet locations within the Stores reasonably acceptable to the Landlord.
Additionally, the purchasers of any FF&E sold during the Sale shall only be permitted to
remove the FF&E either through the back shipping areas designated by the Landlord or
through other areas after regular Store business hours or, through the front door of the Store

during Store businsss hours if the FF&E can ht in a shopping bag, with Landlord's
supervision as required by the Landlord and in accordance with the Initial Order and the

Liquidation Sale Order. The Agent shall repair any damage to the Stores resulting from the

removal of any FF&E by the Agent or by third party purchasers of FF&E from the Agent.

The Agent shall not make any alterations to interior or exterior Store lighting, except as

authorized pursuant to the affected Lease. The hanging of exterior banners or other signage,

where permitted in accordance with the terms of these Sale Guidelines, shall not constitute

an alteration to a Store.

Sears Canada and the Agent hereby provides notice to the Landlords of Sears Canada's

and the Agent's intention to sell and remove FF&E from the Stores. The Agent shall rnake

commercially reasonable efforts to arrange with each Landlord represented by counsel on

the Service List and with any other Landlord that so requests, a walk-through with the

Agent to identify the FF&E subject to the Sale. The relevant Landlord shall be entitled to
have a representative present in the applicable Stores to observe such removal. If the

Landlord disputes the Agent's entitlement to sell or remove any FF&E under the provisions
of the Lease, such FF&E shall remain on the premises and shall be dealt with as agreed

between Sears Canada, the Agent and such Landlord, or by further Order of the Court upon

application by Sears Canada on at least two (2) days' notice to such Landlord and the

Monitor. If Sears Canada has disclaimed or resiliated the Lease goveming such Store in
accordance with the CCAA and the Initial Order, it shall not be required to pay rent under

such Lease pending resolution of any such dispute (other than rent payable for the notice
period provided for in the CCAA and the Initial Order), and the disclaimer or resiliation of
the Lease shall be without prejudice to Sears Canada's or the Agent's clairn to the FF&E
in dispute.

If a notice of disclaimer or resiliation is delivered pursuant to the CCAA and the Initial
Order to a Landlord while the Sale is ongoing and the Store in questior-r has not yet been

10.

11.

12
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15.
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vacated, then: (a) during the notice period prior to the effective time of the clisclaimer or
resiliation, the Landlord rnay show the affected leased premises to prospective tenants

during nonnal business hours, on giving Sears Cauada, the Agent and the Monitor twenty-
four (24) hours' prior written notice; and (b) at the effective tirne of the disclairner or
resiliation, the relevant Landlord shall be entitled to take possession of any such Store

without waiver of or prejudice to any clairns or rights such Landlord may have against

Sears Canada in respect of such Lease or Store, provided that nothing herein shall relieve

such Landlord of any obligation to mitigate any damages claimed in connection therewith.

The Agent and its agents and representatives shall have the same access rights to the Stores

as Sears Canadaunder the terms of the applicable Lease, and the Landlords shall have the

rights of access to the Stores during the Sale provided for in the applicable Lease (subject,

for greater certainty, to any applicable stay ofproceedings).

Sears Canada and the Agent shall not conduct any auctions of Merchandise or FF&E at

any of the Stores.

Tlre Agent shall designate a party to be contacted by the Landlords should a dispute arise

concerning the conduct of the Sale. The initial contact person for the Agent shall be Ian
Fredericks who may be reached by phone at I-847-418-2075 or email at

ifredericks@hilcoglobal.com. If a dispute should arise concerning the conduct of the Sale

subject to a Hometown Dealer Sale, the respective Landlord should contact the relevant
Hometown Dealer. If the parties are unable to resolve the dispute between themselves, the

Landlord or Sears Canada shall have the right to schedule a "status hearing" before the

Court on no less than two (2) days written notice to the other party or parties, during which
time the Agent shall cease all activity in dispute other than activity expressly permitted
herein, pending determination of the matter by the Court; provided, however, subject to

paragraph 4 of these Sale Guidelines, if a banner has been hung in accordance with these

Sale Guidelines and is the subject of a dispute, the Agent shall not be required to take any

such banner down pending determination of any dispute.

Nothing herein or in the Liquidation Agreements is, or shall be deemed to be a consent by
any Landlord to the sale, assignment or transfer of any Lease, or shall, or shall be deemed

to, or grant to the Landlord any greater rights than already exist under the tetms of any

applicable Lease.

These Sale Guidelines may be amended by written agreement between Sears Canada, the

Agent and the applicable Landlord.
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SCHEDULB ú68''

AGENT'S STORES

(See attached)
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Channel Stores

FullLine

Full Line

Full Line

Full Line

FullLine
Full Line

Full Line

FullLine
FullLine

Full Line

Full Line

FullLine

FullLine
Full Line

Full Line

Full Line

FullLine

Full Line

Full Line

Full Line

Home

Home

Home

Home

Home

Home

Home

Home

Home

Home

Home

Home

Home

Home

Home

001417-Regina - Cornwall

00L678-5aint John

001430-Grande Pra irie

001318-Alma

001311-St George De Beauce

001646-Bathurst
001434-Prince Albert
001082-Sault Ste. Marie

001019-Ottawa-Hull

00L647-Cornerbrook

001383-Drummondville

001624-Da rtmouth
001431-Moose Jaw

001618-Truro
001435-Lloyd minster

001-047-Brockville

001029-Chicoutimi

001839-Kamloops - Aberdeen Mall

001448-Red Deer Relocation

00L428-Medicine Hat

001382-Edmonton North Home

001357-Calgary South Home

001336-Ancaster Home

00L353-London Home

001395-Windsor Home

00L354-Sca rborough Home

00L342-Woodbridge Home

003801-Orillia Home

001381-Sudbury Home

001364-Kingston Home

001365-Ottawa East Home

001348-Laval Home

001346-St. Bruno Home

001352-Quebec City Home

001394-Ste Foy Home
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SCHEDULE 66C''

CONSULTANT'S STORES

(See attached)
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Channel Stores

Liquidation

Liq uidation
Liquidation

Liquidation

Liq uidation

Liquidation
Liquidation

Liquidation

Liquidation
Liquidation

00L835-Abbotsford
001424-Winnipeg - Garden City

001664-Halifax Outlet

001039-Chatham

00L238-Ca mbridge

001036-Cornwall
00L384-Timmins

001080-St Eustache

001084-Place Vertu

001391-Sorel
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SCHEDULE (úD"

HOMBTOWN DEALBR STORES

(See attached)
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Channel Stores

Dealer

Dea ler
Dea ler

Dealer

Dea ler
Dealer

Dealer

Dealer

Dealer

007642-5pruce Grove, AB

007668-Fort McMurray, AB

007678-St. Alben, AB

007697-Sherwood Park, AB

007183-Okotoks, AB

007585-Cold Lake, AB

OO7 47 I-O r angevi I le, O N

007534-Rimouski, QC

007872-Rouyn Noranda, QC
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SCHEDULE 6(E''

Courl File No. CV-17-11846-00CL

ONTARIO

SUPERIOR COURT OF JUSTICE

COMMERCIAL LIST

IN THE MATTER OF THE COMPANIES' CREDITORS
ARRANGEMENT ACT,R.S.C. 1985, c. C-36, AS AMENDED

AND IN THE MATTER OF A PLAN OF COMPROMISE OR
ARRANGEMENT OF SEARS CANADA INC,, CORBEIL
Élncrzuque INC., s.L.H. TRANSIORT INC., THE cur INC.,
SEARS CONTACT SERVICES INC., INITIUM LOGISTICS
SERVICES INC., INITIUM COMMERCE LABS fNC., INITIUM
TRADING AND SOURCING CORP., SEARS FLOOR
COVERING CENTRES INC., 1734]0 CANADA INC., 2497089
ONTARIO INC., 6988741 CANADA fNC., 10011711 CANADA
INC., 1592580 ONTARIO LIMITED, 95504T ALBERTA LTD.,
4201531 CANADA INC., 168886 CANADA INC., AND 3339611
CANADA INC.
(each, an "Applicant", and collectively, the "Applicants")

MONITOR'S AGENCY CERTIFICATE

RECITALS

All undefined terms in this Monitor's Agency Certificate have the meanings ascribed to them in

the Amended and Restated Agency Agreement entered into between Sears Canada Inc. ("Sears

Canada") and a contractual joint venture comprised of Gordon Brothers Canada ULC, Merchant

Retail Solutions ULC, Tiger Capital Group, LLC and GA Retail Canada ULC (the "Agent") dated

July 12, 2017 and amended and restated on July 14, 2017 , a copy of which is attached as Exhibit

"o" to the Affidavit of Sean Stidwill sworn July 17,2017 .

Pursuant to an Order of the Court dated July a,2017, the Court ordered that all of the Remaining

Merchandise and the Rernaining FF&E shall vest absolutely in the Agent, free and clear of and
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from any and all clairns and encurnbrances, upon the delivery by the Monitor to the Agent of a

cerlificate cerlifying that (i) the Sale has ended, and (ii) the Guaranteed Amount, the Expenses,

any Cornpany's Sharing Recovery Amount, the Net FF&E Proceeds, the Net Designated Sundry

And Consignrnent Goods Proceeds and all other amounts due to Sears Canada under the Agency

Agreement have been paid in full to Sears Canada.

FTI CONSULTING CANADA INC., in its capacity as Court-appointed Monitor in the

Companies' Creditors Arrangement Act proceedings of Sears Canada Inc., et al. cerlifies that it

has been infonned by the Agent and Sears Canada that:

The Sale has ended.

The Guaranteed Amount, the Expenses, any Company's Sharing Recovery Amount, the

Net FF&E Proceeds, the Net Designated Sundry And Consignment Goods

Proceeds and all other amounts due to Sears Canada under the Agency Agteement

have been paid in fulI to Sears Canada.

The Remaining Merchandise includes the Merchandise listed on Appendix "4" hereto

The Remaining FF&E includes the FF&E listed on Appendix "B" hereto

DATED as of this o day of .,2017

FTI CONSULTING CANADA INC., in its
capacity as Court-appointed Monitor of
Sears Canada Inc., et al. and not in its
personal capacity
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APPENDIX "A''

LIST OF REMAINING MERCHANDISE



TB2

APPENDIX "B''

LIST OF RBMAINING FF&E
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SCHEDULB 66F''

Courl File No. CV-17-l 184ó-00CL

ONTARIO

SUPERIOR COURT OF JUSTICE

COMMERCIAL LIST

IN THE MATTER OF THE COMPANIES' CREDITORS
ARRANGEMENT ACT,R.S.C. 1985, c. C-36, AS AMENDED

AND IN THE MATTER OF A PLAN OF COMPROMISE OR
ARRANGEMENT OF SEARS CANADA INC., CORBEIL
ÉrncrntquE INC., s.L.H. TRANSIoRT INC., THE cur INC.,
SEARS CONTACT SERVICES INC., INITIUM LOGISTICS
SERVICES INC., INITIUM COMMERCE LABS fNC., INITIUM
TRADING AND SOURCING CORP., SEARS FLOOR
COVERING CENTRES INC., 173470 CANADA INC., 2497089
ONTARIO INC., 6988741 CANADA INC., 10011711 CANADA
INC., 1592580 ONTARIO LIMITED, 955041 ALBERTA LTD.,
4201531 CANADA INC., 168886 CANADA INC., AND 3339611
CANADA INC.
(each, an "Applicant", and collectively, the "Applicants")

MONITOR'S CONSULTING CERTIFICATE

RECITALS

All undefined terms in this Monitor's Consulting Certificate have the meanings ascribed to thern

in the Amended and Restated Consulting Agreement entered into between Sears Canada Inc.

("Sears Canada") and Gordon Brothers Canada ULC, Merchant Retail Solutions rJLC, Tiger

Capital Group, LLC and GA Retail CanadaULC (the "Agent") dated July 72,2017 and arnended

and restated on July 74,2077, a copy of which is attached as Exhibit "o" to the Affidavit of Sean

Stidwill sworn July l7 ,2077 .

Pursuant to an Order of the Court dated July o, 2017, the Court ordered that all of the Rernaining

FF&E shall vest absolutely in the Agent, free and clear of and frorn any and all clairns and
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enculnbrances, upou the delivery by the Monitor to the Agent of a certificate certifying that (i) the

Sale has ended, and (ii) all amounts due to Sears Canada under the Consulting Agreement have

been paid in full to Sears Canada.

FTI CONSULTING CANADA INC., in its capacity as Court-appointed Monitor in the

Companies'Creditors Arrangement Act proceedings of Sears Canada Inc., et al. certifies that it

has been infonned by the Agent and Sears Canada that:

The Sale has ended

All amounts due to Sears Canada under the Consulting Agreement have been paid in full

to Sears Canada.

The Remaining FF&E includes the FF&E listed on Appendix "A" hereto.

DATED as of this o day sf o,2077

FTI CONSULTING CANADA INC., in its
capacity as Courl-appointed Monitor of
Sears Canada Inc., et al. and not in its
personal capacity
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APPBNDIX "A''

LIST OF RBMAINING FF&E



IN THE MATTER OF the Companies' Creditors Arrangemen.tAcl, R.S.C. 1985, c. C-36, as amended Court File No: CV-l7-11846-00CL
AND IN THE MATTER OF A PLAN OF COMPROMISE OR ARRANGEMENT OF SEARS CANADA INC., CORBEIL ÉLECTRIQUE INC., S.L.H. TRANSF3RT
INC., THE CUT INC., SEARS CONTACT SERVICES INC.,INITIUM LOGISTICS SERVICES INC.,INITIUM COMMERCE LABS INC.,INITIUM TRADINC,{NT)
SOURCING CORP., SEARS FLOOR COVERING CENTRES INC., 173470 CANADA INC.,2497089 ONTARIO INC.,698874I CANADÄ INC.,10011711 CANADA
INC.,1592580 ONTARIO LIMITED,95504I ALBERTA LTD.,42O153I CANADA INC.,168886 CANADA INC., AND 3339611 CANADA INC.

Applicants

Ontario
SUPERIOR COURT OF JUSTICE

COMMERCIAL LIST
Proceeding commenced at Toronto

LIQUIDATION SALE APPROVAL ORDER

OSLER, HOSKIN & HARCOURT LLP
P.O. Box 50, 1 First Canadian Place
Toronto, ON M5X 188

Marc Wassennan LSUC# 44066M
Tel: 416.862.4908

Jeremy Dacks LSUC# 41851R
Tel: 416.862.4923

Michael De Lellis LSUC# 48038U
Tel: 416.862.5997

Lawyers for the Applicants

ts
@
O'ì
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SCHEDULE C
BUDGET OF CONSULTANT CONTROLLED

EXPENSES

(See attached.)
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Sears Canada
Exhib¡t c

Consultant Controlled Expenses

Total

Advertising

Media

Signs

Sign Walkers

subtotal Advertising 452,504

Supervision

Fees / Wages / Expenses (L)

SubtotalSupervision

688,683

688,683

Total Expenses 1,,1,4r,1,88

Note(s):

1.. lncludes Deferred Compensation ond lnsuronce.

275,000
r24,000
53,504
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SCHEDULB D
BXCLUDBD FF&E

(See attached.)
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THIS IS EXHIBIT ((C'T TO THE AFFIDAVIT

OF SEAN STIDWILL SWORN BEFORE ME

oN THIS 17th DAY OF JULY,àAL7.

A for taking Affidavits
Pï.utc--So ¡¡ Ott
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AGDNCY AGRBBMBNT

This AMENDE|i AND RESTATED AGENCY AGREEMENT is nr¿rc{e-çlaïerl as of July 12,201L
arrd amended and r.estatedasofJul 2017.

AMONG:

Sears Canada Inc. (the "Company")

-and-

A contractual joint venture comprised of

GORDON BROTHERS CANADA ULC and

MERCHANT RBTAIL SOLUTIONS ULC ANd

TIGER CNPITAL GROU

GA RETATL CANADA ITLC

(the "Agent")

RECITALS:

A. On June 22,2017, fhe Company and certain related entities commenced court-supervised
restructuring proceedings under lhe Contpanies' Creditors Arrangement lcl, R.S.C.
1985, c. C-36, as amended (the "CCAA Proceedings") and obtained an initial order (as

amended from time to time, the "Initial Order") from the Ontat'io Superior Court of
Justice (Commercial List) (the "Court").

B. Pursuant to the Initial Order, FTI Consulting Canada Inc. was appointed as monitor (the

"Monitor") in the CCAA Proceedings and the engagement of BMO Nesbitt Burns Inc.
("BMO") as financial advisor to the Cornpany was approved.

C. The Company currently operates a network of retail stores across Canada and has

identified certain stores for liquidation and closure.

D.

ZOIZ (ttte "Origln

.E= On ¡uly lZ. ZOIZ. Co
cxerciscd_thcjr*,,¡il¡.{¡. iù"Jyûd.içillrç il"iç lrarl¡acti.r¡r¡ .cll.ì!ir:rì1¡:i¡r1çi.f þ}, xthc_OlgrnaL,Agsne}r
qgreement as nrov
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-L_ 
:Ð-The Company ancl the Agent. in consultation r.vith the Monitor and BMO, and subject
to the approval of, the Court. wish to enter into this amended and res

agemcnffhirAgreement:) in accordance with the terms hereof.

NO\ry THEREFORE in consideration of the mutual covenants and agreements herein
contained and other goocl and valuable consideration (the receipt and sufficiency of which are

hereby acknowledged) the parties hereto agree as follows:

ARTICLE I
INTERPRETATION

l.l Definitions

In this Agreement:

"Accepted Credits" has the meaning asclibed to it in Section 10.3(a);

"Additional Taxes and Penalties" has the meaning ascribed to it in Section 12.l(a);

"Agency Documents" has the meaning ascribed to it in Section l6.l(a)(i);

"Agent" rneans a contractual joint venture comprised of Gordon Brothers Canada ULC-
and^ Merchant Retail Solutions ULC. Tiger Capita
ULC;

"Agent's Base Fee" has the meaning ascribed to it in Section 3.5;

"Agent's Charge and Security Interest" has the meaning ascribed to it in Section
l 3. l (a);

"Agent Claim" has the meaning ascribed to it in Section 12.2(e);

"Agent L/C" has the meaning ascribed to it in Section 3.3(a);

"Agent Sharing Recovery Amount" has the meaning ascribed to it in Section 3.5;

"Agreement" means this agency agreement, together with the attached schedules;

"Approval Order" has the meaning ascribed to it in Section la.1(a)(i);

"Assets" means collectively, the Merchandise and the FF&E;

"Beneficiary" has the meaning ascribed to it in Section 3.3(a);

"Benelits Cap" has the meaning ascribed to it under the definition of "Expenses",

"Budget" means the budget mutually agreed upon between the Company and the Agent,
with the approval of the Monitor, with respect to the FF&E Expenses;

2



197

"Business Day" means a day on r,vhich chartered banl<s in Canada are open for business

in tlre City of Toronto but does not include a Saturday, Sunday or statutory holiday in the
Province of Ontario;

"Canadian Anti-Spam Legislation" means An Act to promote lhe fficiency and
adaptabilitlt of the Canadian econoniy by regulating certain activilies lhal discourage
reliance on eleclronic means of carrying out commercial activilies, and to amend the

Canadion Radio-televi.sion and Telecontmunicalions Comntission Act, the Compelition
Acl, the Personal Information Protection and Eleclronic Documents Act and lhe
Teleconununications Act (5.C.2010, c. 23) and its associated regulations;

"Cash Balance Payment" has tbe meaning ascribed thereto in Section 3.4;

"CCAA Proceedings" has the meaning ascribed to it in the Recitals;

"Central Services" has the meaning ascribed to it in Section l0.l(a)(iii);

"Company" has the meaning ascribed to it in the Recitals;

"Company Consignment Goods" means those goods identified by the Company as

being held by the Company on consignment and identified in Schedule "L";

"Company's Designated Account" means the Company's bank account, the details of
which are set out in Schedule "K";

"Company Personal Information" has the meaning ascribed to it in Section 10.10;

"Company Sharing Recovery Amount" has the meaning ascribed to it in Section 3.5;

"Corporate Office" means the Company's corporate offices located aT 290 Yonge St.,

Suite 700, Toronto, Ontario, Canada, M5B 2C3;

"Cost Value" has the meaning ascribed to it in Section 4.2(a);

"Court" has the meaning ascribed to it in the Recitals;

"Court Condition Date" has the meaning ascribed to it in Section 1a.1(a)(i);

"Defective Merchanclise" means any item of inventory that is not saleable as first quality
inventory because it is dented, worn, scratched, torn, tailored, soiled, ripped, faded,
mismatched, missing pieces, mis-mated, out of box (if normally sold as new in-the-box),
or near-sized, items typically sold as a set which are incomplete, or merchandise affected
by other similar defenses rendering it not first quality, and as to which Agent and

Company mutually agree on its value to define its Cost Value;

"Delayed Delivery Goods" means any goods located in the Locations as at the Sale

Conrmencement Date that were purchased and paid fol prior to the Sale Commencement
Date and re1'iect in the file named "Jul 'Wkl Unshipped Sales_by store.xlsx" provided to
the Agent on July 12,2017;

a
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"Designated Company Consignrnent Goods" has the rreaning ascribed to in Section
a.aþ);

"Designated Deposit Accounts" has the meaning ascribed to it in Section 6.1(a);

"Designated Sundry Goods" has the meaning ascribed to it in Section a.aþ);

"Designated Sundry And Consignment Goods Commission" has the meaning ascribed
to it in Section a.a(Ð;

"Designated Sundry And Consignment Goods Proceeds" means the proceeds of sale

from the Designated Sundry Goods and the Designated Company Consignment Goods,
net ofSales Taxes;

"Distribution Center" means any of the Company's distribution centers, storage facility
and warehouses;

"Encumbrances" shall mean all security intelests (whether contractual, statutory or
otherwise), hypothecs, mol'tgages, trusts or deemed trusts (whether contractual, statutory
or otherwise), liens, executions, levies, charges or other financial or monetary claims,
priorities, priol claims, and encumbrances, including, without limitation, the charges

granted by the Couú under the CCAA Proceedings (including, but not limited to, the
Administration Charge, the KERP Priority Charge, the Directors' Priority Charge, the
DIP Term Lenders' Charge, the DIP ABL Lenders' Charge, the KERP Subordinated
Charge, and the Directors' Subordinated charge, each as defined in the Initial Order);

"Events of Default" shall have the meaning ascribed to it in Section 15.1;

"Excluded Benefits" means paid sick days or sick leave, maternity leave or other leaves

of absence including vacation pay for actual vacation time taken by hourly employees,
termination or severance pay (prior to or during the Sale and including without limitation
any notice in accordance with provincial employment/labour standards), pension benefits
and similar contributions, and non-statutory benefìts (including any amounts payable to
any Retained Employees under the KERP) payable to the Retained Employees and

benefits in excess of the Benefits Cap;

"Excluded Defective Merchandise" shall mean those items of Defective Merchandise
that are not saleable in the ordinary course because they ale so damaged or defective that
they cannot reasonably be used for their intended purpose or for which the paúies cannot
mutually agree upon a Cost Value, including parts or components held for repairs or not
sold separately by Company to consumers in the ordinary course of business or have been

delisted ol'are return to vendor goods;

"Excluded FF&E" means (i) all furnishings, removable trade fixtures, equipment and

inrprovements to real inrmovable properfy that are owned by third party vendors and are

located in the Locations as at the Sale Comrnencement Date identified on Schedule "O,
and (ii) all filrnishings, removable trade fixtures, equipment and implovements to real
immovable property that are owned by the Cornpany and identified in SchedLrle "J";

4
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"Excluded Goods" shall nrean: (i) goods which belong to thircl parties inclLrding
sublessees, fi'auchisees, concessionaires or licensees, if any, of the Company; (ii) goods

held by Cornpan¡, as bailee or Company Consignment Goods (including Designated

Company Consignment Goods); (iii) Excluded Defective Merchandise; (iv) FF&E; (v)
Excluded FF&E; (vi) Delayed Delively Goods; (vii) Designated Sundry Goods; and/or
(viii) In-Transit Merchandise that is not received in the Locations on or before to the

Merchandise Receipt Deadline.

"Excluded Price Adjustnlents" shall have the meaning ascribed to it in Section
4.z(a)(iii);

"Expenses" shall mean the normal customary operating expenses of the Sale arising
duling the Sale Term and attributable to the Sale, limited to the following:

(i) actual Occupancy Expenses for the Locations on a per Location and per

diem basis through the applicable Vacate Date for such Location in an

amount not to exceed the respective per Location, actual per diem totals
set forth on Schedule "4", which shall be exclusive of Sales Tax;
provided however; commencing on the Sale Commencement Date and

continuing as part of each Weekly Sale Reconciliation thereafter, Agent
shall pre-fund two (2) weeks Occupancy Expenses;

(ii) wages, overtime, commissions and, if applicable, existing Company plan
bonuses (excluding the KERP) as well as vacation pay accruing during
the Sale Term (but not arrears) payable by the Company for Retained
Employees used in conducting the Sale for actual days/hours worked
during the Sale Telm; provided however, Agent shall be obligated to
pre-fund payroll-related expenses consistent with the Company's
customary payroll funding practices and timing, it being understood that
the Agent will never be the employer;

(iii) actual amounts payable by the Company for statr.rtory deductions and

amounts payable by the Company for benefits during the Sale Term for
Retained Employees used in the Sale (including Canada Pension Plan
premiums and other similar premiums, employment insurance premiums,
employment health taxes, wot'kers' compensation premiums, health care

insurance benefits, and vacation pay accruing during the Sale Term (but
not in amears)), but excluding Excluded Benefìts, for actual dayshours
worked during the Sale Term in an amount not to exceed l0% of base

payloll for each Retained Employee in the Locations (the "Benefits
Cap"). For the purposes herein, "base payroll" shall include commissions
and bonuses payable under the Company's compensation policy in effect
as at the Sale Commencement Date; provided, however, Agent shall be

obligated to pre-fund payroll-related expenses consistent with the

Company's customary payroll funding practices and timing, it being

understood that the Agent will never be the employer;

5
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(iv) all out of pocket costs ancl experìses associated r,vith Agent's ou-site
supelvision of the Locations, including (but not limited to) any and all
fees paid to arm's length third-parties, wages, bonuses, taxes, payroll
expenses, and deferred compensation of Agent's fìeld personnel, travel
to, from or between the Locations, and out-oËpocket and comrnercially
reasonable expenses relating thereto (inclLrding reasonable and

documented corporate travel to monitor and manage the Sale and third
party payroll fees, costs and expenses);

(v) all costs of advertising, signage and banners (interior and exterior) and

in-store signs that are produced and used for the Sale in compliance with
the Sales Guidelines whether incurred prior to the Sale or during the Sale

Term;

(vi) promotional costs incurred by Agent pursuant to the terms of this
Agreement, including, without limitation, sign walkers, advertising,
media, production and creative, digital and direct mailings relating to the

Sale;

(vii) cost of additional supplies used at the Locations as may be lequired by
Agent in the conduct of the Sale (excluding those sLrpplies located at the

Locations on the Sale Commencement Date which may be used by Agent
at no charge);

(viii) to the extent not included in per diem Occupancy Expense totals, local
and long distance telephone expenses incurred at the Locations;

(ix) credit card and bank card fees, bank charges, chargebacks and credit/debit
card discounts with respect to Merchandise sold in the Sale;

(x) any and all costs of processing, moving, transfering or consolidating
Merchandise between and among the Locations, including delivery and

fì'eight costs;

(xi) bank service charges, cheque guarantee fees, and bad cheque expenses, to
the extent attributable to the Sale;

(xii) all fees and charges required to comply with laws regulating the conduct
ofstore closing sales;

(xiii) Locations' cash theft and other cash shortfalls in the cash registers;

(xiv) postage, courier and overnight mail charges to and fì'om or among the
Locations and the Corporate Offìce (to the extent relating to the Sale);

(xv) to the extent not included in pel dienr OccLtpancy Expense totals,
Locations' snow and trash removal; proyidcd however, in connection
with the conduct of the Sale and/or Agent's vacating of the Locations (but
not in connection with the disposition of any unsold FF&E or other

6
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non-Merchandise assets being abancloned or otherwise disposed of by the

Company), to the extent that the Company incurs additional trash removal

charges af a Loca|ion, othel' than the fixed charge component of the

Company's lease obligation for a particular Location provided for in the

pel diem Occupancy Expense totals (the "Non-CAM Trash Removal
Charges"), such Non-CAM Trash Removal Charges shall be paid by

Agent as an Expense of the Sale, in addition to any trash removal charges

as may be set forth in Occupancy Expense totals.

(xvi) fifty percent (50%) of each of (i) the fees of the Inventory Taking Service

to conduct the Inventory Taking at the Locations and (ii) payroll and

related costs for Retained Employees who work at the Locations during
the Inventory Taking in such Locations;

(xvii) third partypayroll processing fees;

(xviii) cost of all security in the Locations (to the extent customarily provided in
the Locations), including, without limitation, armored car service,

security personnel and monthly alarm services for the Locations;

(xix) cost of Agent's actual cost of capital, letter of credit fees and currency
conversion expenses related to the Sale, including wire transfer and bank

charges related to the Initial Guaranty Payment, the Guaranteed Amount,
an Overfunded Amount, if applicable, and the AgentLlC;

(xx) Agent's reasonable out-of-pocket fees and expenses, including but not
limited to, legal fees and expenses incurred in connection with the review
of data and preparation, negotiation and execution of this Agreement, the

Approval Orde¡ Sales Guidelines, any ancillary documents, and other
diligence costs incun'ed prior to and during the Sale Term in an amount
not to exceed $100,000;

(xxi) to the extent not included in per diem Occupancy Expense totals, third
pafty cleaning expenses related to the Locations;

(xxii) all costs and expenses of providing such additional Location-level
selvices, including, without limitation, (i) the employment of temporaly
help (which shall be coordinated and implemented thlough the

Company's human resources department), which Agent and the Company
consider appropriate, and (ii) tlie actual cost of any delivet' or repair
selices, to the extent provided by the Agent pursuant to section 10.1(a),

below;

(xxiii) actual cost of Agent's insurance;

(xxiv) The actual amount of any Retention Bonuses for Retained Employees
paid by the Agent in accordance with Section I 1.1 (d) hereof; and
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(xxv) t-or the Sale Term a pro rata portion of the Company's premiuurs in

respect of general liability, casualty, pl'opeffy, inventory, and other
insurance policies attributable to the Merchandise ancl the Locations.

Provided however that "Expenses" shall not include: (i) Excluded Benefìts; (ii) any rent
or other occupancy expenses other than Occupancy Expenses in accordance with
subsection (i) and Schedule "4" hereof to the extent actually incurred; (iii) any costs or
expenses associated with any of the Non-Store Locations except as set foúh above; (iv)
Sales Tax on any of the Expenses if Agent is registered for harmonized sales tax or goods
and services tax under Part IX of the Excise Tax Act (Canada); (v) any costs or expenses

arising or accruing during the FFE Removal Period; and (vi) expenses or liabilities arising
ol accruing during the Sale Term in connection with the Sale, other than the Expenses
listed above, all of which shall be paid by Agent or the Company, as applicable, promptly
when due during the Sale Term. Notwithstanding anything herein to the contrary, to the
extent that any Expense listed in this defìnition is also included on Schedule "4", then
Schedule "4" shall prevail and such Expense shall not be double counted;

"FF&E" means all furnishings, removable trade fixtures, equipment, and improvements
to real immovable property that are located in the Locations and are owned by the
Company, but excluding the Excluded FF&E;

"X'F&E Commission" has the meaning ascribed to it in Section 5.1(a);

"FF&E Expenses" has the meaning ascribed to it in Section 5.1(a);

"X'F&E Proceeds" lneans the proceeds of sale from the FF&E net of Sales Taxes;

"FF&E Removal Deadline" has the meaning ascribed to it in Section 5.1(b);

"FF&E Removal Period" has the meaning ascribed to it in Section 5.1(b);

"Final Reconciliation" has the meaning ascribed to it in Section 7.l(c);

"Final Inventory Report" has the meaning ascribed to it in Section 3.2(a);

"Full-Line Cost Factor Threshold" has the meaning ascribed to it in Section 3.1(a)(iii);

"Full-Line Guaranty Percentage" has the meaning ascribed to it in Section 3.1(a)(i);

"Full-Line Guaranteed Anrount" has the meaning ascribed to it in Section 3.1(a)(i);

"Full-Line Merchandise" means, solely as it relates to the Full-Line Stores, all finished,
new, first quality goods inventory saleable in the ordinary course of business that are

owned by the Company and that are located at the Locations that are Full-Line Stores on

the Sale Commencement Date, including (i) all floor models and sample goods, (ii) all
Full-Line Merchandise subject to Gross Rings, (iii) In-Transit Melchandise received in
the Locations that are Full-Line Stores by the Merchandise Receipt Deadline, and (iv)
Defective Merchandise that would otherwise constitute Full-Line Merchandise for which

8
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the Agent and the Company can agree on a Cost Value, but, in all cases, explessly
excluding all Excluded Goods;

"Full-Line Merchanrlise Threshold" has the rneaning ascribed to it in Section 3.I (aXii);

"Full-Line Stores" means the Locations identified as full-line retail stoles on Schedule
,,8";

"Gross Rings" has the meaning ascribed to it in Section 4.3;

"Guaranteed Amount" means the aggregate value of the Home Store Gual'anteed
Amount and the Full-Line Guaranteed Amount;

"Hazardous Materials" means, collectively, any chemical, solid, liquid, gas, waste, or
other substance having the charactelistics identified in, listed under, or designated
pursuant to any laws, statutes or legulations of a governmental unit or agency thereof, as

presenting an imminent and substantial danger to the public health or welfare or to the
environment or as otherwise requiring special handling, collection, storage, treatment,
disposal, or transportation;

"Home Store Cost tr'actor Threshold" has the meaning ascribed to it in Section
3.1(b)(iii);

"Home Store Guaranteed Amount" has the meaning ascribed to it in Section 3.1(b)(i);

"Home Store Guaranty Percentage" has the meaning ascribed to it in Section 3.1(b)(i);

"Home Store Merchandise" means, solely as it relates to the Ilome Stores, all finished,
new, first quality goods inventory saleable in the ordinary course of business that are

owned by the Company and that are located at the Locations that are Home Stores on the
Sale Commencement Date, including (i) all floor models and sample goods (ii) Home
Store Merchandise subject to Gross Rings, (iii) In-Transit Merchandise received in the
Locations that are Home Stores by the Merchandise Receipt Deadline, and (iv) Defective
Merchandise that would otherwise constitute Home Stole Merchandise for which the
Agent and the Company can agree on a Cost Value, but, in all cases, expressly excluding
all Excluded Goods;

"Home Store Merchandise Threshold" has the meaning ascribed to it in Section
3.r(b)(ii);

"Home Stores" means the Locations identified as home store retail stores on Schedule
ccBÐ

"In-Transit Merchandise" means all new, finished, first-quality saleable goods reflected
in the file named "Warehouse to FL Transfers.xlsx" posted to the Cornpany's datasite on
July 7,2017;

"Initial Guaranty Payment" has the meaning ascribed to it in Section 3.2(a);

9
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"Initial Order" hasthe nreaning ascribed to it in the Recitals hereto;

"Inventory Date" has the meaning ascribed to it in Section 4.1;

"Inventory Reconciliation Date" has the meaning ascribed to it in Section 3.2(a);

"Inventory Tal<ing" has the meaning ascribed to it in Section 4.1;

"Inventory Taking Instructions" has the meaning ascribed to it in Section 4.1;

"Inventory Tahing Service" has the meaning ascribed to it in Section 4.1;

"JV Member" means a member of the joint- venture comprising the Agent.

"I(ERP" means the l(ey Employee Retention Plan approved by the Coutf in the Initial
Order;

"LlCDate" has the meaning ascribed to it in Section 3.3(a);

"Lenders" tîeans, collectively, the DIP ABL Lenders and the DIP Term Lenders (each as

defìned in the Initial Order);

"Locations" means all of the Company's retail store locations as described in Schedule
,,Brr;

"Lowest Location Price" has the meaning ascribed to it in Section a.2@)(ü);

"Loyalty Points" means the points earned on the Loyalty Program which can be

redeemed for merchandise, in accordance with the terms of the Loyalty Program;

"Loyalfy Program" nìeans the Sears Club Points Program which allows customers to
earn and redeem Loyalty Points;

"Merchandise" means all Full-Line Merchandise and Home Store Met'chandise;

"Merchandise File" means (i) with respect to Full-Line Stores, the Company's file "Full
line Ticl<et plice and cost by itern Updated July 6th .xlsx", including specifically the

ticket price June29,2017 fi,eld included in said file, and (ii) with respect to Home Stores,

"Store lnventory by Item Wk22 (Active-lnactive Inventoly w aging).xlsx";

"Merchandise Receipt Deadline" means the date that is twenty-eight (28) days after the

Sale Commencernent Date;

"Monitor" has the meaning ascribed to it in the Recitals;

"Net Designated Sundry And Consignment Goods Proceeds" means all amounts

collected on account of Designated Sundly Goods and Designated Company
Consignment Goods, net of Sales Taxes and the Designated Sundry And Consignment
Goods Commission;

l0
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"Net FF&B Proceeds" lneaus all amounts collected on account of FF&B, net of the

FF&E Expenses, Sales Taxes, and FF&E Contmission;

"Non-CAM Trash Removal Charges" has the meaning ascr'ibed to it undel the
definition of "Expenses";

"Non-Store Locations" means, collectively, the Distribution Centers ancl the Corporate
Office;

"Occupation Agreements" means tlre leases, subleases or other occupation agreenrents

relating to the Locations in which the Assets are located and to which the Company is a
party;

"Occupancy Expenses" means the costs of occupation as set out on Schedule "A",ona
per diem, per Location (including any percentage rent as may become due and owing in
connection with the Sale);

"Overfunded Amount" has the meaning ascribed to it in Section 6.1(Ð;

"Payment Dnte" has the meaning ascribed to it in Section 3.2(a);

"Prevailing Discount Adjustment" has the meaning ascribed to it in Section a.2@)(iv);

"Privacy Law" means the Personal Information Protection and Electronic Documents
Act (Canada), the Freedom of Information and Prolection of Privacy Act (Canada) and

any comparable law of any other province or territory of Canada, including, for greater
certainty, Canadian Anti-Spam Legislation;

"Privacy Policies" means the Company's privacy policies and procedures relating to (i)
the protection of the privacy and security of Company Personal Information, and (ii)
Canadian Anti-Spam Legislation;

"Proceeds" means all cash and non-cash consideration from (i) a sale or other disposition
of Merchandise and Remaining Merchandise made under this Agreement, and (ii) all
proceeds of Company's insurance for loss or damage to Merchandise arising from events
occurring during the Sale Term, but exclusive of (a) Sales Taxes, (b) credit card and banl<

card fèes and chargebacks, and (c) allowances and customer credits. For the avoidance of
doubt, (i) proceeds fiom the sale of Excluded Goods, (ii) FF&E Proceeds; and (iii)
Designated Sundry And Consignment Goods Proceeds, shall not be "Proceeds";

"Promotional Calendar" means the sales and promotions reflected in the fìle named
"2077 Marketing Calendar -Final-.xlsm" provided to the Agent on July 11,2017;

"Reconciled In-Transit Receipts" has the meaning ascribed to it in Section 4.1;

"Remaining FF&E" has the meaning ascribed to it in Section 5.1(e);

"Remaining Merchandise" has the nreaning ascribed to it in Section 9.1;
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"Retail Price" has the meaning ascribed to it ilr Section a.2@)(1);

"Retained Employees" has fhe meattittg ascl'ibed to it in Sectiott I l.l(a);

"Retention Bonrrses" has the meaning ascribed to it in Section I 1 . 1(d);

"Retrieval Date" has the meaning ascribed to it in Section 10.3(d);

"Sale" lneans the sale by the Agent of the Merchandise, Designated Sundry Goods,

Dcsignated Company Consignment Goods and FF&E during the Sale Term, and, solely

with respect to the FF&E, also during the FF&E RemovalPeriod, in accordance with this

Agreement;

"Sale Commencement Date" shall mean July 27,2017, or such other date as may be

agreed to by Company and Agent with the approval of the Monitor and consent of the

Lenders;

"Sales Guidelines" means the guidelines attached hereto as Schedule "G";

"Sale Term" means the period starting on the Sale Commencement Date and ending on

the Sale Termination Date;

"Sale Termination Date" means the date on which the Sale terminates at each Location,
which date shall be no later than October 12,2017 (subject to fuÍher extension as may be

mutually agreed upon, in writing, by the Agent and the Company, with the appl'oval of
the Monitor and the Lenders);

"Safes Taxes" has the meaning ascribed to it in Section 12.l(a);

"sharing Amounts" has the meaning ascribed to it in Section 3.5;

"Unclaimed Delayed Delivery Goods" has the meaning ascribed to it in Section 10.3(d);

"Unpaid Company's Entitlement" shall have the meaning ascribed to it in Section

I 3. I (a);

"Vacate Date" has the meaning asclibed to it in Section 10.6; and

"Weekly Sale Reconciliation" has the meaning ascribed to it in Section 1.1(b).

1.2 Extended Meanings

Words importing the singular include the plural and vice versa, words impofting gender

include all genders and words importing persons include individuals, partnerships, associations,

trusts, unincorporated organisations, corporations and governmental authorities. The term

"including" means "including, without limitation," and such terms as "includes" have similar
meanrngs.

1.3 Scheclules

l2
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The followirrg Schedules are incorporated in and form an integralpart of this Agreement

Schedule "4": Occupancy Expenses

Schedule "B": Locations

Schedule "C": Merchandise Threshold Adjustments

Schedule "D": Cost Factor Thresholds Adjustrnents

Schedule "E": AgentLlC

Schedule "F": Inventory Taking Instructions

Schedule "G": Sales Guidelines

Schedule "H": Form of Approval Order

Schedule "I": flntentionally Omitted]

Schedule "J": Company Owned Excluded FF&E

Schedule "K": Company's Designated Account

Schedule "L": Company Consignment Goods

Schedule "M": [Intentionally Omitted]

Schedule "N": flntentionally Omitted]

Schedule "O": Third-Par1y Owned Excluded FF&E

ARTICLE 2

APPOINTMENT OF AGENT

2.1 Appointment of Agent

The Company bereby appoints the Agent, and the Agent hereby agrees to serve as the

Company's exclusive agent and mandatary for the limited purpose of conducting the Sale at the

Locations, disposing of the Merchandise and liquidating the FF&E at all of the Locations, the

whole in accordance with the terms and conditions of this Agreement.

The Agent hereby acknowledges that it will not hold itself out as Agent of the Company
except as specifically provided for in this Section and that the Agent's authority as Agent of the

Company is limited to the powers specifically provided for in this Agreement.

l3
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2.2 No Warranty

Except for the Company's representations and warranties expressly set forth in this

Agreement, the Agent ackno,uvledges that it has rnade such inspections of the Merchandise and

FF&E as it deenis appropriate and that neither the Cornpany nor the Monitor have made to the

Agent or any other person any representation, warranty or condition, whether statutory (including
under fhe Sale of Goods Act (Ontario) or similar legislation), express or implied, oral or written,
legal, equitable, collateral or otherwise, as to title, encumbrances, fitness for purpose,

marketability, condition, quantify ol quality thereof or in t'espect of any other matter or thing
whatsoever.

ARTICLB 3
CONSIDERATION TO COMPAAIY AND AGENT

3.1 Guaranteed Amount

fa) Full-Line Stores.

As a guaranfy of Agent's performance hereunder in respect of Full-Line
Stores, Agent guarantees that the Cornpany shall receive eighty percent

(80%) (the "Full-Line Guaranty Percentage") of the aggregate Cost

Value of the Full-Line Merchandise (the "Full-Line Guaranteed
Amount"), which Full-Line Guaranteed Amount shall be paicl at such

times and in such manner as shall hereinafter be provided. The Full-Line
Guaranteed Amount will be calculated based upon the aggregate Cost

Value of the Full-Line Merchandise as determined by (A) the Final
Inventory Repofi after verification and reconciliation thereof by Agent
and Company and satisfactory to the Monitor; (B) the aggregate Cost

Value of the Full-Line Merchandise subject to Gross Rings; and (C) any

other adjustments to Cost Value as expressly contemplated by this
Agreement.

(ii) The Full-Line Guaranty Percentage has been fixed based upon the

aggregale Cost Value of the Full-Line Merchandise included in the Sale

being not less than $49 million and not more than $51 million (the

"Full-Line Merchandise Threshold") as of the Sale Commencement

Date. To the extent that the aggregate Cost ValLre of the Full-Line
Merchanclise included in the Sale is less than, or greater than, the

Full-Line Merchandise Threshold, the Full-Line Guaranty Percentage

shall be adjusted in accordance with Schedule "C" annexed hereto.

(iii) The Full-Line Guaranty Percentage has also been fixed based upon the

aggregate Cost Value of the Full-Line Merchandise included in the Sale

as a percentage of the aggregate Retail Price of the Full-Line Merchandise
included in the Sale, such percentage being 53.3Yo (the "Full-Line Cost
Factor Threshold"). To the extent that the ratio of the aggregate Cost

Value of the FLrll-Line Merchandise included in the Sale to the aggregate

Retail Price of the Full-Line Merchandise inclLrded in the Sale is a

14
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perce ntage greater than the Full-Line Cost Factor Threshold, the

FLrll-Line Guaranty Percentage shall be adjLrsted in accordance with
Scheclule "D" annexed hereto.

(iv) The adjustments to the Full-Line Gualanfy Percentage conternplated by
Section 3.1(a)(ii) and Section 3.1(a)(iii) shall be independent and

cumulative.

As a guaranty of Agent's performance in respect of Home Stores

hereunder, Agent guarantees that the Company shall receive
fifty-two-and-one-half percent (52.5%) (the "Home Store Guaranty
Percentage") of the aggregaTe Cost Value of the Home Store
Merchandise (the "Honle Store Guaranteed Amount"), which Home
Store Guaranteed Amount shall be paid at such times and in such manner
as shall hereinafter be provided. The Home Store Guaranteed Amount
will be calculated based upon the aggregate Cost Value of the Home
Store Merchandise as determined by (A) the Final Inventory Report after
verification and reconciliation thereof by Agent and Company and

satisfactory to the Monitor; (B) the aggregate Cost Value of the Home
Store Merchandise subject to Gt'oss Rings; and (C) any other adjustments
to Cost Value as expressly contemplated by this Agreement.

(ii) The Home Store Guaranty Percentage has been fixed based upon the
aggregate Cost Value of the Home Store Merchandise included in the
Sale being not less than $11.5 million and not more than $13 million (the

"Home Store Merchandise Threshold") as of the Sale Commencement
Date. To the extent that the aggregaTe Cost Value of the Home Store
Merchandise included in the Sale is less than, or greater than, the Home
Store Merchandise Threshold, the Home Store Guaranty Percentage shall
be adjusted in accordance with Schedule "C" annexed hereto.

(iii) The Home Store Guaranty Percentage has also been fixed based upon the
aggregaf.e Cost Value of the Home Store Merchandise included in the
Sale as a percentage of the aggt'egate Retail Price of the Home Store
Merchandise included in the Sale, such percentage being 43.9% (rhe
"Home Store Cost Factor Threshold"). To the extent that the ratio of
fhe aggregate Cost Value of the Home Store Merchandise included in the
Sale to the aggregate Retail Price of the Home Store Merchandise
included in the Sale is a percentage greater than the Home Store Cost
Factor Threshold, the Home Store Guaranty Percentage shall be adjusted
in accordance with Schedule "D" annexed hel'eto.

(iv) The adjustments to the Home Store Guaranty Percentage contemplated by
Section 3.1(bXii) and Section 3.1(bXiii) shall be independent and
cumulative.

l5
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3.2 Payment of Guaranteed Amount

(a) On the first (l) business day following tlre ently of the Approval Older (the "Payment
Date"), Agent shall pay to Company an arnolrnt eqLral to seventy percent (70%) of the

estimated Guaranteed Amount with respect to Merchandise (other than any In-Transit
Merchandise) (calculated based upon the estimated aggregate Cost Value of the Full-Line
Merchandise and the aggregate Cost Value of the Home Stot'e Merchandise to be

included in the Sale as reflected on the Company's books and records maintained in the

ordinary course as of the date immediately preceding the Payment Date) (the "Initial
Guaranty Payment") by wire transfer to the Company's Designated Account. The

balance of the Guaranteed Amount, if any, shall be paid by Agent by wire transfer to the

Company's Designated Account on the earlier of (i) thirty (30) days aftel the Sale

Commencement Date and (ii) the second Business Day following the issuance of the final
repoft of the aggregafe Cost Value of the Full-Line Merchandise and the aggregate Cost

Value of the Home Store Merchandise included in the Sale by the Inventory Taking
Service, after review, r'econciliation and mutual written verifìcation thereof by Agent and

Company and satisfactory to the Monitor', after consultation with the Lenders (the "Final
Inventory Report" with the date of completion of such reconciliation and issuance of
such Final Inventory Report to be referred to as the "Inventory Reconciliation Date");
provided, horryever, that if the Final Inventory Report has not been mutually verified by
the Agent and Company and in a form satisfactory to the Monitor by the date that is thirfy
(30) days after the Sale Commencement Date, the Agent shall pay the undisputed portion
of the balance of the Guaranteed Amount (if any) on the first business day following the
parties mutual identification of such disputed and Lrndisputed aspects of the Final
Inventory Report. To the extent that the Guaranteed Amount has not been paid in full by
the date of the Final Inventory Report, Agent shall tender payment of the undisputed
portion only on account of any lemaining portion of the Guaranteed Amount and any

remaining amounts shall be paid upon the resolution of any dispute or as part of the Final
Reconciliation.

3.3 Letter of Credit

(a) To secure the Agent's obligations under this Agreement including, inter alia, AgenT's
obligation to pay the balance of the Guaranteed Amount and the Expenses, and in
addition to the Agent indemnification obligations uncler this Agreement, the Agent shall

deliver to the Company, no later than one (l) Business Day after the Payment Date, one

or more irevocable and unconditional standby letters of credit in an aggregate original
face amount equal to thirly percent (30%) of the estimated Guaranteed Amount, plus an

amount equal to three (3) weeks' estimated Expenses, as estimated by the Agent and the

Company, each acting reasonably and in consultation with the Monitor, narning the

Uonlçe+Cpnpaay as beneficiary (the "Beneficiary"), to the extent it is allowed by the

Approval Order, substantially in the fonr of Schedule "8" atfached hereto (the "Agent
LlC"). The Agent L/C shall be issued by Bank of America, N.A. or another bank
selected by the Agent and reasonably acceptable to the Company and the Monitor.
The Agent LC shall have an expiry date of no earlier than 60 days after the Sale

Termination Date (the "L/CDate").
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(b) Unless the parties shall have conf'ìrmed that tlrey have completed the Final Reconciliation
under this Agreerneltt, then, at least ten (10) days prior to the L/C Date or auy subsequent
expíry date, the Benefìciary shall receive an amended Agent L/C, with the sole

amendment being the extension of the LIC Dafe (or further extending, as the case may be)

by nÒ less than sixty (60) days fi'om the LIC DaIe (or any subsequent extension thereof).
If the Beneficiary fails to leceive such amended Agent LIC no later than ten (10) days

prior to the expiry date, then all amounts hereunder (including, without limitation, the
balance of the Guaranteed Amount, the Company Shaling Recovery Amount and

Expenses) shall becorne immediately due and payable and the Benefìciary shall be

entitled to immediately draw the full amount of the Agent LIC and apply such amount to
all amoLlnts due and owing hereunder. After applying such draw on the Agent L/C to the
amounts owing to the Company under this Agreement, the balance of the amount drawn
shall be held as security for amounts thaf may becorne due and payable to the Company
hereunder and once all amounts have been paid to the Company, the balance shall be paid

to the Agent.

(c) In the event that Agent fails to pay the undisputed portion of the Guaranteed Amount, the
Company Sharing Recovery Amount, or any portion thereof, or any Expenses or other
obligation hereunder when due, the Company may draw on the Agent LIC in an amount
equal to such unpaid obligations after providing the Agent with two (2) Business Days
advance notice and provided the Agent has not paid the undisputed portion of such

unpaid obligations prior to the expiration of such two (2) Business Day period.

(d) The Company and the Agent agree that, fi'om time to time upon the Agent's request,
subject to the consent of the Monitor, the face amount of the Agent L/C shall be reduced
by the aggregate amount of payments made by the Agent or received by the Company on

account of the Guaranteed Amount to the time of each such request provided that at no
time shall the face amount of the Agent L/C be reduced to an amount less than the
pafties' mutually agreed upon estimate of three weeks of estimated Expenses.

3.4 Cash

In addition to the Guaranteed Amount and other amounts payable to the Company
hereunder, the Agent shall pay to the Company, in connection with the fìrst 'Weekly 

Sale

Reconciliation following the making of the Approval Order, an amount equal to the cash in the
registers at the Locations as of the Sale Commencement Date (the "Cash Balance Payment") on

a dollar for dollar basis. An actual count of such cash shall be conducted at each Location bythe
Agent and the Company, at the start of the Sale Commencement Date prior to any transactions.

3.5 Compensation to Agent and Sharing of Proceeds

After Proceeds are used to repay Agent for amounts paid on account of the Guaranteed
Amount and to pay Expenses, all remaining Proceeds shall be allocated in the following order of
priority: FIRST: to the Agent in an amount equal to five percent (5%) of the aggregate Cost
Value of the Merchandise ("Agent's Base Fee"); and THEREAFTER as to any remainder,
determined net of Sales Taxes, if any, collectible by the Agent on such amounts: fifty percent
(50%) to Agent ("Agent Sharing Recovery Anrount") and fifty percent (50%) to Company
("Company Sharing Recovery Arnount" and together with the Agent Sharing Recovery

17



2L2

Arnoulrt, the "shariltg Alnounts"). To the extent that Cornparry is entitled to receive any ftlnds

olr acco¡¡t o1'the Conrpany Sharing Recovery Amount due to Company, Agent shall pay sLrch

Company Sharing Recovery Amount as part of the Final Reconciliation under Section 7.1(c).

rNVBNroRy TAKING, villfiflålo*o EXcLUDED GooDS

4.1 Inventory Taking

Corrrmencing on the Sale Commencement Date, Company and Agent shall cause

to be taken a SKU level Cost Value and Retail Plice physical inventory of the Merchandise

located in the Locations (collectively, the "Inventory Taking"), which Inventory Taking shall be

completed in each of the Locations as soon as practicable (the date of the Inventory Taking at

each Location being the "Inventory Date" for each such Location), but in any event no later than

fourteen (14) days after the Sale Commencement Date (subject to the availability of the Inventory

Taking Service), and, with respect to Merchandise located in the Distribution Center, conducted

by Company and Agent Llpon transfer to the Locations. In-Transit Merchandise received at the

Locations shall be counted and reconciled by the Company and the Agent within five (5)

business days after receipt of such goods in the Locations in accordance with the procedures set

forth below ("Reconciled In-Transit Receipts"). Agent shall tender payment of the portion of
the Guaranteed Amount attributable to the Reconciled In-Transit Receipts as part of the Weeldy

Sale Reconciliations. Company and Agent shall jointly employ RGIS or otherwise mutually

agree upon a national inventory tal<ing service (the "Inventory Taking Service"). The Inventory

Taking shall be conducted in accordance with the plocedures and instructions mutually agreed

upon by both the Agent and the Company and as set forth on Schedule "F" (the "Inventory
Taking Instructions"), which shall be prepared and mutually agreed upon by both Company and

Agent, in consultation with the Monitor, prior to commencement of the Inventory Taking and

shall include procedures fol the processing of In-Transit Merchandise that arrives in a Location

after the Inventory Date (including as to item-level counting, ticketing, and related matters). As

an Expense, Agent shall be responsible for fifty percent (50%) of cost of the Inventory Taking

Service. Company shall be responsible for fifty percent (50%) of cost of the Inventory Taking

Service. Except as plovided in the immediately preceding two sentences, Company and Agent

shall each bear their respective costs and expenses relative to the Inventory Taking. Company

and Agent, as well as the Monitor, may each have representatives present during the Inventory

Talcing, and shall each have the right to review and verify the listing and tabulation of the

Inventory Taking Service . Company and Agent fulther agree that until the Inventory Taking in a

particular Location is completed, neither the Company nor Agent shall: (i) move Merchandise

within or about the Location so as to make any such items unavailable for counting as paft of the

Inventory Taking; or (ii) rernove or add any hang tags, price tickets, inventory control tags

affixed to any Merchandise or any othel kind of in-store pricing signage within the Location.

Company agrees to cooperate with Agent to conduct the Inventory Taking (including w¡thout

limitation by rnaking available to Agent information relating to sales, units, costs, Cost Value,

and Retail Price, and mal<ing available to Agent Company's books, records, work papers and

personnel to the extent reasonably necessary to calculate the Cost Value and Retail Price of the

Merchandise). The Inventory Taking, including, but not limited to the determination of the

aggregate Cost ValLle of the Full-Line Merchandise and the aggregate Cost Value of the Home

Store Me¡cþandise, shall be reconciled by Company and Agent, in consultation with the Monitor,
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within terr (10) days after lts completion, and the Agent and the Company shall use their

commercially reasonable effofts to accomplish sr"rch reconciliation within such ten (10) day

period; provided further, that tlie Final Inventory Report shall be completed not later than thirty
(30) days after the Sale Commencement Date. Li the event that there is any dispute with respect

to the reconciliation of the aggregate Cost Value of the Full-Line Merchandise or the aggregate

Cost Value of the lìome Store Merchandise following completion of the InventoryTaking, then

any such dispLrte shall be resolved in the manner and at the times set follh in Section 7.1(d)
hereof.

4.2 Valuation

(a) Fot' purposes of this Agreement, "Cost Value" shall mean, with respect to each item of
Merchandise (as determined on a SKU by SKU basis), the lower of (i) the lowest cost of
such itern as reflected in the Merchandise File and (ii) the Retail Price.

(i) For purposes of this Agreement, "Retail Price" shall mean with respect to
each item of Merchandise, as determined on a SKU by SKU basis, the

lowest of (x) the lowest ticketed, marked, shelf, hang-tag, stickered, or
other hard marked price as at the Sale Commencement Date, (y) the lowest
SKU or PLU as at the Sale Commencement Date; and (z) the lowest PLU,
SKU, article number or file price contained in the Merchandise File, or
other' file price as reflected in Company's books and recolds for such item;
provided, however that the defrnition of Retail Price expressly excludes all
Exclud ed Pr ice Adjustments.

(ii) Fol purposes of calculating Retail Price, if an item of Merchandise of the

same SKU has more than one ticketed price, file price (as reflected on the

Merchandise File), marked price, shelf price, hang-tagprice, stickered
price, or other hard marked price ot' if multiple iterns of the same SKU
have different ticketed, file (as reflected on the Merchandise File), marked,

shelf, hang-tag, stickered, or other hard marked prices and such pricing
does not otherwise qualifl as an Excluded Price Adjustment, the lowest
ticketed price, file price (as reflect on the Merchandise File), marked price,

shelf price, hang-tag price, stickered price, or other hard marked price, on

any such item shall prevail for such item or for all such items within the

same SKU, as the case may be, that are located within the same Location
(as the case may be, the "Lowest Location Price"), unless it is determined

by Company and Agent, acÍing reasonably, that the applicable Lowest
Location Price was mislnarked, normal coul'se markdowns had not been

reflected or taken, or such item was priced because it was damaged or
marked as "as is," in which case the correct plice shall control; provided,
however, in determining the Lowest Location Price with respect to any

item of Merchandise at a Location, the Lowest Location Price shall be

detennined based upon the lowest Retail Price for such item on a per

location basis. No adjustment to Retail Price shall be made with respect to
different Retail Pt'ices for items located in different Locations.

t9



214

(iii) "Bxcluded Price Acljustments" rneans the following discounts or price
adjustments offered by the Company by any means: (i) point of sale

discounts or similar adjustments regardless of timing or dr.rration; (ii)
member or custorrrel appreciation points or coupons; (iii) multi-unit
purchase discounts; (iv) adjustments for damaged, defective or "as-is"
items; (v) coupons (Company's or competitors') or similar type
coupons/promotions, catalog, website, or circular prices, or "buy one get
one" type discounts, or similar type discounts or promotions; (vi) customer
savings pass discounts or "bounce back" coupons, or discounts for future
purchases based on dollar value ot'past purchases; (vii) obvious ticketing
or marking errors; (viii) instant (in-store) or mail in rebates; or (x) similar
customer specific, temporary, or employee non-product specific discounts
or pricing accommodations;

(iv) The Cost Value and Retail Price of any item of In-Transit Merchandise
that is received in a Location after the I4Ih day after the Sale

Commencement Date, but on or before the Merchandise Receipt Deadline,
shall be the otherwise applicable Cost Value and RetailPrice of such item
(determined in accordance with this Section 4.2(a)), multiplied by the
inverse of the excess of the (i) the prevailing Sale discount in effect on the
date such item arrives in the applicable Location over (ii) the Retail Price
(the "Prevailing Discount Adjustment").

(b) Notwithstarrding the plovisions of Section 4.2(a), with respect to each item of Defective
Merchandise, the parties shall mutually agree upon the Cost Value (and if Agent and

Company are unable to mutually agree on the Cost Value of any one or more items of
Defective Merchandise, such items shall be deemed Excluded Defective Merchandise).

(c) To the extent that there is any material discrepancy in the Merchandise File or the
Company's books and records that is a manifest error, the Cost Value should be

determined in a manner that is mutually agreed upon by the Company and the Agent.

4.3 Gross Rings

At each Location, for the period fì'om the Sale Commencement Date until the Inventory
Date for such Location, Agent and Company shalljointly keep (i) a strict count of gross register
receipts less applicable Sales Taxes but excluding any prevailing Sale discounts offered by Agent
("Gross Rings"), and (ii) cash reports of sales within such Location to determine the actual Cost
Value of the Merchandise sold by SKU or article number. Registeled receipts shall show for each

item sold the Retail Price for such item and the mark-down or discount, if any, specifìcally
granted by Agent in connection with the Sale. Agent shall pay that portion of the Guaranteed
Amount calculated on the Gross Rings basis, to account for shlinkage, on the basis of l0l% of
the aggregate Cost Value of Merchandise (without taking into account any of the Agent's poirrt
of sale discount or point of sale mark-downs) sold during the Gross Rings periocl. All such

records and reports shall be made available to Agent and Company during regular business hours
upon reasonable notice. Any Merchandise included in the Sale using the Gross Rings method
shall be included as Merchandise.
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4.4 Bxcluded Goods

(a) The Company slrall letain all rights and responsibilities irr respect of any Excluded
Goods. Agent shall cooperate with and assist the Company in dealing with any Excluded
Goods, as may be required by the Cornpany, including without limitation, the removal or
return of any Excluded Goods to such pafties as may be identified by the Company, all at

the Company's sole cost and expense (and not as an Expense). Except as expressly
providecl in this Section, Agent shall have no cost or expense in connection with any
Excluded Goods. If the Company does not elect to have the Agent sell any goods or
rncrchandise that are otherwise Excluded Goods, then all such Exclucled Goods (other
than FF&E and Excluded FF&E) will be segregated and removed by the Company (or the
third-party owner of any such Excluded Goods) fiom the Locations, at the Company's
sole cost and expense, prior to the Sale Commencement Date, to the extent possible (and

in all circumstances, by no later than 30 days following the Sale Commencement Date);
provided, however, that all FF&E and Excluded FF&E (other than Excluded FF&E
owned by third parties) shall remain in the Locations during the Sale Term or any portion
thereof (unless disposed of in accordance with this Agreement).

(b) With the approval of the Monitor, the Company and the Agent may mutually agree to
include as part of the Sale such Company-owned goods located at the Locations that do

not otherwise constitute Merchandise or FF&E ("Designated Sundry Goods") and such
Company Consignment Goods as may be designated by the Company to be included in
the Sale (provided the Company has obtained all necessary approvals, or authorizations as

may be required) (the "Designated Company Consignment Goods"), in which case the
Agent shall sell such Designated Sundry Goods and such Designated Company
Consignment Goods at prices established by the Agent, in consultation with the
Company. In consideration for its services in selling the Designated Sundry Goods and

such Designated Company Consignment Goods, the Agent shall be entitled to receive a

commission (the "Designated Sundry And Consignment Goods Commission") fi'om
the Company on the sale of such Designated Sundry Goods and such Designated
Company Consignment Goods equal to seventeen-and-one-half percent (17.5%) of the
Designated Sundry Goods and Consignment Goods Proceeds.

(c) All gross proceeds from the disposition of the Designated Sundry Goods and the
Designated Company Consignment Goods shall be deposited by the Agent in the
Designated Deposit Accounts on a daily basis. All amounts owing to the Agent and the
Cornpany hereunder shall be reconciled and paid as part of the Weekly Sale

Reconciliation conducted pursuant to Section 7.1(b), and subject to tlie Final
Reconciliation under Section 7.1(c). All Net Designated Sundry And Consignment Goods
Proceeds paid to the Company or as it may direct as a result of the sale of any Designated
Sundry Goods and any Designated Company consignment Goods by the Agent during the
Sale shall not be included in the calculation of the Guaranteed Amount.
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ARTICLE 5

FF&E

5.1 Sale of FF&E

(a) The Agent shall have the exclusive right to dispose of all FF&E. In consideration of its
selvices in selling the FF&E, the Agent shall be entitled to receive a commission (the

"FF&E Commission") from the Company on the sale of any FF&E by the Agent during
the course of the Sale equal to seventeen-and-one-half percent (175%) of the FF&E
Proceeds. ln addition, the Company shall reimburse the Agent for the Agent's reasonable
out of pocket expenses attributable to the sale or disposition of FF&E which are not
duplicative of the Expenses set out herein and are in accoldance with the Budget (the
"FF&E Expenses"). The removal of any FF&E shall be done in a manner consistent with
the Sales Guidelines.

(b) Subject to Section 5.1(h), no later than five (5) days after the relevant Vacate Date for
each Home Store and no later than fourteen (1a) days after the relevant Vacate Date for
each Full-Line Store (in each case, the "FF&E Removal Deadline" and the peliod
commencing on the Vacate Date and ending on the FF&E Removal Deadline, the "FF&E
Removal Period"), the Agent shall remove allFF&E (other than Excluded FF&E).

(c) During the FF&E Removal Period for each Location, the Company shall provide the
Agent and its invitees with peaceful use and occupancy and access to each such Location
for purposes of selling, disposing, andlor removing the FF&E fi'ee of all expenses,

including occupancy costs and expenses associated with each such Location, and fol
Retained Employees, if any, utilized during the FF&E Removal Period, any such

expenses willtreated as an FF&E Expense and subject to the Budget.

(d) All gross proceeds fì'om the disposition of the FF&E shall be deposited by the Agent in
the Designated Deposit Accounts on a daily basis. All amounts owing to the Agent
(together with Sales Taxes, if any, collectible by Agent thereon) and the Company
hereunder shall be reconciled and paid as patt of the Weel<ly Sale Reconciliation
conducted pursuant to Section 7.I(b), and subject to the Final Reconciliation under
Section 7.l(c). All Net FF&E Proceeds paid to the Company or as it may direct as a result
of the sale of any FF&E by the Agent during the Sale shall not be included in the
calculation of the Guaranteed Amount.

(") Notwithstanding Section2.l and subject to Section 5.1(h), any FF&E that is not sold by
the Agent prior to the applicable FF&E Removal Deadline in section 5.1(b) (the

"Remaining FF&E") shall be removed by the Agent frorn the applicable Location by no

later than such applicable FF&E Removal Deadline. Subject to Section 5.1(h), the Agent,
shall be entitled to dispose of the Remaining FF&E, fì'ee and cleal of all Encumbrances,
at Agent's discretion and all proceeds from the sale or other disposition of sLrch

Remaining FF&E will be treated as FF&E Proceeds and any expenses of such removal
will be treated as an FF&E Expense and subject to the Budget. The lemoval of any
Remaining FF&E shall be done in a manner consistent with the Sales Guidelines.
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(Ð Notwithstancling Sections 5.1(a) and 5.1(b) above, the Agent and the Conrpany, with the
consent of the Monitor and Lenders, may agree in lieu of the IrF&E Comrnission, upon a

lump sum guaranty lvith respect to the FF&E, irr which case all FF&E Expenses shall be

the Agent's sole and exclusive obligation witb respect to the sale of such FF&E. For
clarity, the obligations of the Agent with respect to Expenses (including Occupancy
Expenses for the Locations) as provided for in this Agreement shall be unaffected by this
Section 5.1(Ð.

(g) Notwithstanding anything in this Agreement to the contlary, Agent shall not have any
obligation whatsoever to cap any electrical or plumbing outlets or purchase, sell, make,
store, handle, tl'eat, dispose, or remove any Hazardous Materials from the Locations or
otherwise. Agent shall have no liability to any pafty for any environmental action
brought: (i) that is related to the storage, handling, treatment, disposition, generation, or
ü'ansportation of Hazardous Materials, ot (ii) in connection with any remedial actions
associated therewith or the Locations. The Company (and not Agent) shall be solely
responsible to cap all electrical items and plumbing outlets and to l'emove all Hazardous
Materials from the Locations.

(h) Notwithstanding anything herein to the contrary, the Company may, in its entire
discretion, instruct Agent to abandon any Remaining FF&E in any of the Locations by
providing written notice to the Agent by no later than three (3) days after the receipt of
the applicable notice of Vacate Date. If so instructed, as of the FF&E Removal Deadline,
the Agent may abandon in place, in a neat and orderly manner, any unsold FF&E at the
applicable Location and the Budget and FF&E Expenses shall be reduced by such
amounts that would have been spent in connection with the removal of such unsold
FF&E. If the Agent chooses to remove any Remaining FF&E notwithstanding receipt of
the aforementioned notice from the Company, the Agent shall assume all costs and
expenses relating to the removal of such FF&E, which costs and expenses shall not
constitute FF&E Expenses and shall retain any proceeds fi'om such sale of Remaining
FF&E, for its own account,

ARTICLE 6

CONTROL OF PROCEEDS

6.1 Deposit of Proceeds

(a) The Agent shall utilize the Company's existing point-of-sale systems for'
recording all Sales in the Locations. During the Sale Term, all Proceeds (including credit card
Proceeds) and proceeds of the sale of Designated Sundry Goods, Designated Company
Consignment Goods, and FF&E shall be collected by the Company and deposited on a daily
basis into the Company's existing depository accounts designated by, owned and in the name of,
the Company for the Locations (the "Designated Deposit Accounts"). The Company shall be

deemed to hold such proceeds "in trust" for the Agent and the Contpany, as the case may be, to
be dealt with in accordance with the terms of this Agreement.
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(b) Any firnds in tlie Designated Deposit Accounts that do not constitute Proceeds,

and/or other amounts payable to Agent under this Agreement shall remaiu the property of the
Company and the Company and Agent shall cooperate r,vith each other to establish and

implement appropriate steps and proceclures to accomplish a daily reconciliation and remittance
to Agent of allProceeds (including credit card Proceeds), and other such amounts in consultation
with the Monitor. The Company shallnot be responsible for, and Agent shall pay as an Expense
hereunder, all bank fees and charges, including wire transfer charges, related to the Sale and

Designated Deposit Accounts, whether received during ol after the Sale Term.

(c) Commencing on the tirst business day t-ollowing the Payment Date, and

continuing on each business day thereafter, Company shall promptly cause payment to be made
to Agent by wire transfer of immediately available funds, all funds constituting Proceeds
(including, without limitation, Proceeds from credit card sales) that were deposited into the

Designated Deposit Accounts for the prior day. Agent shall, within a reasonable period of time
after the date of each such payment by Company, notifu Company of any shortfall in such
payment, in which case, Company shall promptly pay to Agent funds in the amount of any
undisputed shoúfall.

(d) The Company and Agent furlher agree that if at any time during the Sale Term, (i)
Agent holds any amounts due to Company under this Agreement, Company may, in its
discretion, after two (2) business days' notice to Agent, ofßet such amounts being held by Agent
against any undisputed amounts due and owing by, or required to be paid by the Company to
Agent hereunder, and (ii) Company holds any amounts due to Agent under this Agreement,
Agent ma¡ in its discretion, after two (2) business days' notice to the Company, offset such
amounts being held by the Company against any undisputed amounts due and owing by, or
required to be paid by, Agent to the Company hereunder.

(e) All amounts required to be paid by Agent or Company uncler any provision of
this Agreement shall be made by wire transfer of immediately available funds which shall be

wired by Agent or Company, as applicable, no later than 5:00 p.m. (prevailing Eastern Tirne) on
the date that such payment is due; prcvldçd, that all of the information necessary to complete the
wire transfer has been received by Agent or Company, as applicable, by 2:00 p.m. (prevailing
Eastern Time) on the date that such payment is due. In the event that the date on which any such
payment is due is not a Business Day, then such payment shall be made by wire transfer on the
next Business Day.

(Ð In the event that the Agent funds or pays all or any portion of the Company's
obligations under this Agreement, such funding or payment cannot be recovered by the Agent
under Section 6.1(d) by means of an offset, and, as a result of such funding or payment, the
Company received more value than the Company would have otherwise received under this
Agreement had Agent not funded or paid such obligations, the Company shall pay all such
funded or paid amounts to Agent within two (2) Business Days of Agent's request. If and to the
extent the Agent over-funds any amounts hereunder, the Company shall, within two (2) Business
Days of written demand by Agent, pay to the Agent the over-ftlnded amount (the "Overfunded
Amount").
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6.2 Credit Card and Debif Card Proceeds

Agerit shall use Company's credit card or debit card facilities (including tlte Company's
credit card or debit card terminals and processor(s), credit card and debit card processor coding,

the Company identification number(s) and existing bank accounts) for credit card and debit card

proceeds. The Company shall process such transactions on behalf of Agent and for Agent's
account, applying customary practices and procedures. WithoLrt limiting the foregoing, the

Company shall cooperate with Agent to download data from all credit card and debit card

terminals each day during the Sale Term and to effect settlement with the Company's credit and

debit card processor(s), and shall take such other actions necessary to process credit and debit
card transactions on behalf of Agent under the Company's identification number'(s). The

Company shall deposit, as received, all credit and debit card Proceeds into the Designated

Deposit Account and shall transfer such Proceeds to Agent as set forth in Section 6.1(c) hereof.

At Agent's request, the Company shall cooperate with Agent to establish the Company
identification numbers under Agent's name to enable Agent to process all credit and debit cald
Proceeds for Agent's account. The Company shall not be responsible for and Agent shall pay as

an Expense hereunder, all credit and debit card fees, charges, and chargebacks related to the Sale,

whether received during or after the Sale Term. The Agent shall not be responsible for and

Agent shall not pay as an Expense hereunder, all credit and debit card fees, chal'ges and

chargeback's unrelated to the Sale, whether received prior to, during or after the Sale Term.

ARTICI-E 7
SALE RECONCILIATION

7.1 Reconciliation

(a) The Company, the Agent and the Monitor shall have access to the Locations and access to
all of the books, records and other accounting documents of the Company and the Agent
related to the transaction and shall be entitled to all information necessary in order to
investigate and audit any information provided in connection with the transactions

contemplated under this Agreement.

(b) On each Thursday during the Sale Term, commencing on the first Thursday after the Sale

Commencement Date, the Agent and the Company, in consultation with the Monitor,
shall cooperate fully to reconcile Proceeds, Designated Sundry And Consignment Goods
Proceeds, Expenses, Gross Rings, the Guaranteed Amount, Agent's Base Fee, Shaling
Amounts, sales of FF&E, receipts of In-Transit Merchandise, and such other Sale related
items as either party shall reasonably request, in each case for the priol week or partial
week (i.e. Sunday through Satr"rrday), all pulsuant to procedures agreed upon by the

Company and the Agent, in consultation with the Monitor (the "Weekly Sale

Reconciliation").

Within thirty (30) days after the Sale Termination Date, the Agent and Company (with the

approval of the Monitor and after consultation with the Lerrders) shall jointly prepare a

final reconciliation of the Sale including, without limitation, a surrrrar-y of Proceeds,

amounts due to the Company under this Agleement, amounts due to the Agent under this
Agreement, Sales Taxes, Expenses, FF&E Expenses and any other accountings required

hereunder (the "Final Reconciliation"). Within five (5) days of conrpletion of the Final
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Reconciliation, Agent shall pay to the Company, ancl the Company shall pay to Agent,
any and all undisputed amounts due to the other and any undispLrtecl ancl unpaid Expenses

shall be paid by Agerrt. In the absence of an order of the Cout1, no disputecl amoLrnt(s)

shall be paid until the dispute has been resolved by agreenrent of the Parties or as

determined in the manner prescribed in this Section 7.1(c) hereof. During the Sale Term,

and until all of Agent's obligations under this Agreement have been satisfied, the

Company (and the Monitor) and the Agent shall have reasonable access to Company's
and Agent's records with respect to Proceeds, Designated Sundry And Consignment

Goods Proceeds, FF&E Proceeds, Sales Taxes, Expenses, FF&E Expenses and other

Sale-r'elated items to l'eview and audit such records.

(d) In the event that tliere is any dispute with respect to either (x) the determination of the

aggregate Cost Value of the Home Store Merchandise or aggregate Cost Value of the

Full-Line Merchandise as reflected in the Final Inventory Report andlor (y) the Final

Reconciliation and/or (z)the detel'mination of an Overfunded Amount, such dispute shall

be promptly (and in no event later than the third (3'd) Business Day following the request

by either Company or Agent) submitted to the Court for resolution. In the event of a

dispute as to (x) or (y) above, Agent shall extend the Agent LIC in accordance with the

provisions set forth in Section 3.3.

ARTICLE 8

EXPENSES

8.1 Expenses

(a) The Agent shall be unconditionally responsible for all Expenses incurred in conducting
the Sale during the Sale Term, which Expenses shall be paid by Agent in accordance with
Section 8.1(b).

(b) Agent shall be responsible for the payment of all Expenses out of Proceeds (or from

Agent's own accounts if and to the extent there are insufficient Proceeds) after the

payment of the Guaranteed Amount. All Expenses incurred during each week of the Sale

(i.e. Sunday through Saturday) shall be paid from Proceeds, or if Proceeds are insuffìcient
during such week, by Agent to or on behalf of Company, or paid by Company and

thereafter reimbursed by Agent as provided for herein, immediately following the'Weekly
Sale Reconciliation; provided, however, in the event that the actual amount of an Expense

is unavailable on the date of the reconciliation (such as payroll), Company and Agent
shall agree to an estimate of such amounts, which amounts will be reconciled once the

actual amount of such Expense becomes available. Agent andlor Company may review or

audit the Expenses at any time.

ARTICLE 9

REMAINING MBRCHANDISE

9.1 Remaining Merchandise

Notwithstanding Sectíon2.1, to the extent there is Merchandise remaining at the Vacate

Date (the "Remaining Merchandise"), such Renraining Merchandise shall be deemed
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tt'ansferred to the Agent free and clear of all Encurnbral.ìces and Agent shall use conrnrercially
reasonable effolts to clispose of all such Remaining Merchandise lry means of bulk
sale/wholesale or otherwise. The proceeds received by Agent fi'om such disposition shall
constitute Proceeds hereunder, the net amount of which allocable to the Company shall be

consideration payable for such Remainìng Merchandise. To the extent that any of the Rernaining
Merchandise includes any Merchandise with logos, brand names or other intellectLral property of
the Company or of any of its affiliates or of any other thild parfy, as may be identified by the
Company from time to time, the Agent and the Company shall agree on the disposition terms of
such Remaining Merchandise prior to the disposition of same by Agent pursuant to the terms
hereof.

ARTICLE 10

CONDUCT OF SALE

10.1 Rights of Agent

(a) Subject to the issuance of the Approval Order as provided by Section l4.l(a)(i), the
Agent shall have the right to peaceful use and occupancy of the Locations for the purpose
of conducting the Sale for the duration of the Sale Term and shall be permitted to conduct
the Sale as a 66store closing", "everything on sale", "everything must go", or similar
themed sale thloughout the Sale Term. The Agent shall conduct the Sale in the name of
and on behalf of the Company in a commercially reasonable manner and in compliance
with the Initial Order, the Approval Order, and any further orders of the Court or other
court of competent jurisdiction. In addition to any other rights granted to the Agent
hereunder, in conducting the Sale, the Agent, in consultation with the Company and the
Monitor (and subject to their consent solely where expressly required herein), shall have
the following rights, subject to the immediately preceding sentence:

(i) subject to the Sale Guidelines, to establish and implement advertising,
signage (including exterior banners and signs), and promotion programs
consistent with the above noted themes, and as otherwise provided in the
Approval Order and the Sales Guidelines;

(ii) to establish Sale prices and discounts (provided that Agent shall provide
adequate advanced notice to the Company in respect of any discounts to
be implemented through the Company's point of sale systems); and
Location hours which ale consistent with the terms of applicable
Occupation Agreements and local laws or regulations;

(ii¡) subject to the Company's Privacy Policies, to have access to, throughout
the Sale Term, central office facilities, central administrative selvices and
personnel to process and perform central services for the Sale consistent
with historical practices, such as (but not limited to) accounting,
point-oÊsale administration, inventory handling and processing.
warehouse lranagement, information technology, management
information system selvices, sales audit, cash management services, cash
and inventory reconciliation, ernail preparation and distribution, and
payroll processing, including any such services as may be provided by
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third parlies or related entities to the Cornpany; (collectively, the

"Cenfral Services");

(iv) subject to the Company's Privacy Policies, to use without charge during
the Sale Term, and solely for the purposes of the Sale, point of sale
systems, advertising materials, Designated Deposit Accounts, computer
hardware and software, intangible assets (including the Company's name,

logo and tax identification numbers), Location l<eys, case keys, security
codes, and safe ancl lock combinations required to gain access to and

operate the Locations, and rnailing services;

(v) to use reasonably sized offices at the Corporate Office to effect the Sale;

(vi) subject to Section 10.10, to use (through the Company and its existing
procedures and not directly) such customer lists, mailing lists, email lists
and web and social networking sites utilized by the Company in
connection with its business and related exclusively to the Locations, if
any so exist, as may be provided by Company to the Agent, in its sole and
unfettered discretion (and in all circumstances, solely in connection with
the Sale);

(vii) to use (through the Company and its existing procedures and not dilectly)
all Iogos, trademarks, brand names, and other intellectual property
utilized by the Company in connection with its business (but solely in
connection with the Sale); and

(viii) to utilize the services of subcontractors andlor licensees in connection
with the performance of its obligations under this Agleement.

(ix) to continue to offer third party delivery, repair and related services that
Agent may elect, with the consent of the Company not to be unreasonably
withheld, if such relevant services have been or terminated or concluded
by the third-party service provider during the Sale Term, in which case

any actual associated expenses and revenue shall constitute "Expenses"
and "Pl-oceeds", respectively, hereunder'.

(b) All sales of Merchandise, Designated Sundry Goods, Designated Company Consignrnent
Goods, and FF&E will be "final sales" and "as is," and all advertisements and sales
receipts will reflect the same. The Agent shall not warrant the Merchandise, Designatecl
Sundry Goods, Designated Company Consignment Goods and FF&E in any manner
whatsoever. The sale of Merchandise, Designated Sundry Goods, Designated Company
Consignment Goods and FF&E and the Proceeds, Designated Sundry And Consignment
Goods Proceeds and FF&E Proceeds shall be fi'ee and clear of E,ncumbrances (other than,
with respect to the Proceeds, Designated Sundry And Consignment Goods Proceeds, and
FF&E Proceeds, the Agent's Charge and Security Interest). All sales will be made only
for cash and by debit cards, by approved cheque and by credit cards (including "Sears"
private label credit cards) currently accepted by the Company, and by gift cards as

plovided 1'or in Section 10.3. The Agent shall clearly malk all lece ipts for the

28



223

Merchandise, Designated Sundry Goods, and Designated Compauy Consignment Goods

sold during the Sale Term so as to clearly distinguish such Merchandise, Designated

Sundry Goods, ancl Designatecl Company Consignment Goods from the goods sold plior
to the Sale Commencement Date.

(c) Agent shall have the light to use, without charge, all existing supplies located at the

Locations at the Sale Commencement Date. In the event that additional supplies are

required in any of the Locations for use during the Sale, the acquisition of such additional
supplies shall be the responsibility of the Agent as an Expense.

10.2 Trade-marks, Trade Names and Advertising

(a) During the Sale Term, the Agent shall have the tight to use the trade names, trademarks

and logos of the Company relating to the Merchandise, Designated Sundry Goods, and

Designated Company Consignment Goods and used in connection with the operation of
the Locations, solely for the purpose of advertising the Sale in accoldance with the terms

of this Agreement. Agent acknowledges that it is not acquiring any interest in or other
rights to Company's trade names, trade-marks or other intellectual propertyrights of any

nature. Any license fees, royalty payments, or similar amounts due and owing on account
of use of any trade names, trademarks, and logos of the Company, its affiliates, or any

thild party or otherwise related to the Merchandise shall be paid by the Company and

shall not constitute an "Expense" hereunder.

(b) The Agent shall be responsible for paying directly all costs of advertising and such costs

shall be an Expense. The Agent will, together with the Company, and the Monitor, work
with the relevant landlords of the Locations in order to obtain their support of its
proposed advertising.

10.3 Other Sale Matters and Employee Discounts

(a) Administration of matters such as the Loyalty Program, gift cards, and layaway purchases

in connection with the Merchandise shall be the responsibility of the Company; provided
however that the Agent shall honour the Company's layaway obligations and shall accept

the Company's gift cards and Loyalty Points issued by the Company prior to the Sale

Comnrencement Date (the "Accepted Credits") and the Company shall reimburse Agent
in cash therefor. The Agent agrees to cooperate fully with the Company in the

administration of such matters. Any adjustments requiled in connection with the

Accepted Credits shall be paid for by the Company, accounted for and increase Proceeds

on a dollar for dollar basis as part of the Weekly Sale Reconciliation set out in Section

7.1(b).

(b) It is understood and agreed that duling the Sale Term, all employees of the Company and

Agent, including the Retained Employees, slrall not be entitled to take advanlage of any

employee discounts at the Locations.

(c) Subject to Section 10.3(a), as and from the Sale Commencement Date and during the Sale

Term, no gift certificates, Company or third party gift cards or Merchandise credits shall

be issued or sold by the Agent or the Company and Agent shall not accept any return of

29



224

Merchandise, Designated Sundry Goods. Designated Corlpany Consignnrent Goods or

FF&E sold in the Sale nor accept or honor any coLlpons issued by the Company or the
Compauy's com petitors.

(d) At the Company's sole cost and expense, and provided the Company reimburses the

Agent as appropriate, the Agent agrees to cooperate fullywith the Company in satisfying
its obligations in respect of Delayed Delivery Goods. As soon as is reasonably
practicable, and in no event later than seven (7) days following the Sale Commencement
Date, the Cornpany shall notiSr all customers having purchased Delayed Delivery Goods
that pick-up of such Delayed Delivery Goocls must be made by no later than twenty-one
(21) days following the Sale Commencement Date (the "Retrieval Date"). If a customer

has failed to pick up their Delayed Delivery Goods by the Retrieval Date ("Unclaimed
Delayed Delivery Goods"), such Unclaimed Delayed Delivery Goods shall be retrieved
by the Company by no later than fourteen (14) days following the Retrieval Date (unless

other arrangements in respect of such goods have been mutually agreed to by the Agent
and tlie Company).

(e) For the duration of the Sale Tenn and to the extent that these services continue to be

available al each of the relevant Locations, the Company shall provide such delivery,
repair and related services as was customarily pr-ovided in such Locations as of the date of
this Agreement and any associated expenses and revenue shall be paid by and inure to the
sole benefit of Company. To the extent possible, such services shall be consistent with the
Company's historical practices as to manner and scheduling of delivery and repairs.

10.4 Movement of Merchandise and FF&E

(a) The Agent may move or consolidate Merchandise, Designated Sundry Goods, and

Designated Company Consignment Goods and FF&E from Location to Location, in
consultation with the Company and the Monitor, in connection with the closing of
Locations or the conduct of the Sale during the Sale Term; prcvldçd, however, that (i)
Home Store Merchandise may only be transferred belween and among Home Stores and

Full-Line Merchandise may only be transferred between and among Full-Line Stores,

unless otherwise consented to in writing by the Company, and (ii) adequate records of the
Merchandise, Designated Sundry Goods, Designated Company Consignment Goods or
FF&E being moved are maintained and provided that Agent shall not transfer any such

goods between and among the Locations until the Inventory Taking at the transfelring and

receiving Locations has been completed.

(b) Tlre Company, in consultation with the Agent, shall be responsible for allocating and

designating the shipment of any In-Transit Merchandise from the Company's Distribution
Centers to the Locations.

10.5 Access to Locations

The Company shall provide the Agent with access to the Locations for the purposes of
canying out the Sale. The Company shall be responsible for payment of and sJrall pay all
Occupancy Expenses for the Locations, which are lequired to ensure the continued
occupation of the Locations pursuant to the Occupation Agreements for the purposes of
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this Agreement until the Sale Termination Date rvith respect to all of the Locations,

subject to being reimbursecl fol same by the Agent to the extent provided for herein as an

Expense.

(b) The Agent shall also allow such parties as may be identified by the Company or the

Monitor, including any potential purchaser of the Company's leases in respect of the

Locations, reasonable access to the Locations during normal business hours during the

Sale Term to conduct reasonable inspections of such Locations, provided there is no

interference with the Sale as determined by the Agent, acting reasonably.

10.6 Sale Term and Surrender of Locations

Subject to the issuance of the Approval Order as provided in Section 1a.l(a)(i) heleof, the

Sale at each Location shall commence on the Sale Commencement Date and terminate on the

Sale Termination Date. The Agent shall be entitled to terminate the Sale of Merchandise,
Designated Sundry Goods, and Designated Company Consignment Goods at any Location by
providing to the Companyprior written notice of its intention to do so by 12:00 pm (EST) on or
before the twenty-filst (21't) day prior to such termination (as to each such Location, as

applicable, the "Vacate Date"). On the Vacate Date, the Agent shall vacate the Location in
favour of the Company or its representatives or assignee, and remove all Remaining
Merchandise. From and after the Vacate Date, the Agent shall continue with the disposal and

removal of the FF&E as provided for in section 7 of this Agreement and leave the applicable
Location in "broom clean" condition (ordinary wear and tear excepted) by the FF&E Removal
Deadline. The Agent's obligations to pay all Expenses, including Occupancy Expenses, for each

Location shall continue until the applicable Vacate Date for such Location. All assets of the

Company used by the Agent in the conduct of the Sale (e.g., supplies, etc.) shall be returned by
the Agent to the Company or left at the Locations, or disposed of as may be directed by the

Company. Where reference is made in this Section to vacating the Locations, such shall mean

vacating the Locations, as applicable, in favoul' of the Company, its representatives or assignee

and shall not mean vacating possession or disclaimer of lease in favour of the landlord or owner
of the relevant Location. The Agent agrees that it shall be obligated to repair anydamage caused

by the Agent (or any representative, agent or licensee thereof) to any Location during the Sale

Term, ordinary wear and tear excepted.

10.7 Extension of Credit

The Agent shall not extend credit (other than by way of credit cards) to any customer in
the course of the Sale.

10.8 Security

The Agent shall be responsible for taking all necessary security measures to provide the

same level of security at the Locations as was provided by the Company, and the cost of such

measules shall be included as an Expense.

10.9 Right to Monitor
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Ll addition to the Company's and the Monitor's riglrt to I'evier,v the Agent's books and

records relating to the Sale, under Section 7.1(a), the Cornparry and the Monitol shall have the

right to monitor the Sale ancl activities attendant thereto and to be present in all Locations at all
times and to share such information with the l-enders.

10.10 Company PeI'sonal Information

Agent shall honour and observe, in connection with the transactions contemplated bythis
Agreement, Company's Privacy Policies and all applicable Privacy Law with respect to the

collcction, use, transfer, and disclosule of any personal information obtained in connection with
this Agreement or the Sale, including personal infol'mation about Company's customers and

current and former employees ("Company Personal Information"). Agent shall collect and use

Company Personal Information only for and only to the extent reasonably necessary for the

purposes of fulfìlling its obligations under this Agreement and the Sale. Agent shall not disclose

Company Personal Information to any other person other than to its advisors on a strict
need-to-know basis. Agent shall implement and maintain physical, technical and administrative
measures to protect and safeguard the Company Personal Information against loss, theft,
unauthorised collection, use, disclosure, modification or destruction, including limiting access to
the Company Personal Information only to those ernployees of Agent who need to have access to
the Company Personal Information solely for the pulposes of Agent renderitrg its services under

the Agreement. Agent shall cause its employees and representatives to strictly observe the terms

of this Section 10.10, including to protect and safeguard all Company Personal Information in
their possession and control, in accordance with the telms hereof. Agent shall notify Company in
writing immediately upon Agent becoming aware of or suspecting, any loss, theft, damage or
unauthorized or unlawful access to, use, disclosure or modification of Company Personal

lnformation, and comply with all instructions of Company in connection therewith. In the event

that Agent sends or causes to be sent any Commercial Electronic Messages (as such term is
defined in the Canadian Anti-Sparn Legislation), in connection with the Agreement or the Sale,

Agent shall do so in full compliance with the Canadian Anti-Spam Legislation and the Privacy
Policies.

If either Cornpany or Agent terminates this Agreement as provided herein, Agent shall
promptly deliver to Company, or upon written instruction of Company securely destroy, all
Company Personal Information in its possession and in the possession of any of its
representatives, including all copies, reproductions, summaries or extracts thereof in every
media, and celtifli to Company in writing upon completion of any such delivery or destruction. In
the event applicable law does not permit Agent to comply with the delivery or destruction of the
Company Personal Information, Agent walrants that it shall ensure the strict confidentiality of
the Company Personal Information and that it shall not access, use, disclose or otherwise process

any Company Personal Information by or on behalf of Company after termination of the
Agreement. Agent shall execute such privacy addendums as Company may require in order to
comply with Company's Privacy Policies.

10.11 Force Majeure

If any casualty, act of terrorism or act of God prevents the conduct of business in the

ordinary course aI any Location for a period iu excess of fìve (5) Business Days, such Location
and the Merchandise located at such Location shall, in Agent's discretion, be eliminated from the
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Sale and considered to be de leted frorn this Agreement as of the date of such event. and Agent
and Com¡rany shall have no further rights or obligations hereunder with respect thereto; provided,
holever, that the proceeds of any insurance attributable to such Merchandise shall constitute
PI'oceeds hereunder, and the Guaranteed Amount shall be reduced to account ftrl any
Melchandise eliminated fi'om the Sale which is not the subject of insurance proceeds, and
Company shall reimbulse Agent for the amount the Guaranteed Amount is so reduced in
connection with the next Weekly Sale Reconciliation.

ARTICLB 11

EMPLOYBE MATTERS

I1.1 Personnel

(a) Subject to the applicable provisions of the Approval Order and any other provisions in
this Agreenrent relating to employees, the Company shall provide to the Agent such
employees as the Agent may designate fl'om time to time in connection with the conduct
of the Sale (each such employee, a "Retained Employee"). Retained Employees shall at
all times remain employees of the Company, and shall not be considered or deemed to be
employees of the Agent. The Company and the Agent agree that except to the extent that
wages and benefits of Retained Employees constitute Expenses hereunder, nothing
contained in this Agreement and none of Agent's actions taken in respect of the Sale shall
be deemed to constitute an assumption by the Agent of any of the Company's obligations
or any obligations relating to any of the Retained Employees including, without
Iimitation, Excluded Benefits, notice and severance claims and other obligations, or any
other amounts lequired to be paid by statute or law; nor shall Agent or Company become
liable under any collective bargaining or employment agleement or be deemed a joint or
successol employer with respect to such Retained Employees. The Company shall not,
without the Agent's prior written consent, raise the salary or wages or increase the
benefits for, or pay any bonuses or make any other extraordinary payments To, any of the
Retained Employees, except as otherwise provided in this Agreement. The Company
shall not transfer any Retained Employee duling the Sale Term without the Agent's prior
consent.

(b) The Agent may, in its discretion, stop using any Retained Employee at any time during
the Sale. In the event the Agent determines to discontinue its use of any Retained
Enrployee in connection with the conduct of the Sale, Agent will provide written notice to
Company at least three (3) business days prior thereto. In the event that the Agent no
longer requires the assistance of a Retained Employee due to cause (such as dishonesty,
fi'aLrd or breach of employee duties), the Agent shall notify the Company forthwith and no
prior notice shall be required. Untíl the Sale Termination Date, the Company shall not
transfer or dismiss the Retained Employees except 'for cause' without the Agent's pl'ior
consent.

During the Sale Term, the Company shall process and pay the base payroll and all related
payroll taxes, worker's compensation, employment and unemployment insurance, and
benefits for all Retained Employees (except for Agent's employees and independent
contlactors hired by Agent) in accordance with its usual and customary procedures. At the
Agent's expense, Conrpany shall also process payroll for additional personnel hired by the

5J

(")



228

(d)

Agent for the Sale. For greatel clarity, the Company shall have no liability with respect to

such additional personnel hired by Agent for the Sale, whether as to salaty, notice, pay in

lieu of notice, separation pay, severance or any other claim the Company's obligation
being limited to providing a payloll service.

Subject to the prior consent of tlie Company and the Monitor, which shall not be

unreasonably withheld, delayed or denied, Agent may pay, as an Expense, tetention
bonuses ("Retention Bonuses") (which bonuses shall be inclusive of payrolltaxes, but as

to which no benefits shall be payable). The amount of such Retention Bonuses shall be in

an amount to be mutually agreed to by the Agent and Company, ancl suoh Retention

Bonuses shall be processed thlough the Company's payloll system and shall not be

duplicative of and shalltake into account any KERP payments.

ARTICLE 12

SALES TAX AND INSURANCE MATTBRS

12.l Authorizations and Remittance of Taxes

(a) During the Sale Term, all harmonized sales tax, goods and services tax, and all other sales

taxes (collectively, "Sales Taxes") attributable to sales of Merchandise, Designated

Sundry Goods, Designated Company Consignment Goods and FF&E as indicated on

Company's point of sale equipment payable to any taxing authority having jurisdiction

shall be added to the sales price of Merchandise, Designated Sundry Goods, Designated

Company Consignment Goods and FF&E and collected on Company's behalf, and

provided to Company on no less than a weekly basis for deposit in Company's existing
accounts, trust accounts ol other accounts, as designated by Company. Plovided that

Agent has collected all Sales Taxes during the Sale and remitted the proceeds thereof to
Company, Company shall pay all Sales Taxes and file all applicable reports and

documents required by the applicable taxing authorities as and when such amounts

become payable; provided, however, notwithstanding anything to tlie contrary herein, in
the event that Agent uses any system other than Company's point of sale system to
compute Sales Taxes relating to the Sale, Agent shall reimburse Company for any

additional Sales Taxes, interest, fines, penalties, and the like payable to any taxing
authority as the result of a Sales Tax audit conducted by or on behalf of such authority
which discloses that the Sales Taxes collected by Agent and paid over to Cornpany for
any period during the Sale were less than those mandated by applicable law (any such

additional Sales Taxes and other amounts are collectively refen'ed to as "Additional
Taxes and Penalties"). Company and the Monitor will be given access to the

computation of gross receipts for verifìcation of all such Sales Tax collections. Provided
that Agent performs its responsibilities in accordance with this Section 12.1, Agent shall

have no further obligation to the Company, any taxing authority, or any other parfy, and

Company shall indemnifli and hold harmless Agent from and against any and all costs,

including, but not limited to, reasonable attorneys' fees, assessrnents, fìues or penalties

which Agent sustains or incurs as a result or consequence of the failure by Company to

pay sr-rch taxes to the proper taxing autholities andlor the failure by Cornpany to file with
such taxing authorities all reports and other documents required by applicable Iaw to be

filed with or delivered to such taxing authorities. If Agent fails to perform its
responsibilities in accordance with this Section 12.1, and provided Cornpany complies
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with its obligations in accordance rvith this Section 12.1, Agent shall indemnifl and hold
harmless Company fi-om and against any and all costs including, but not lirnited to,
reasonable legal fees, assessments, fines or penalties which Company sustains or incurs
as a result or consequence of the failule by Agent to collect Sales Taxes or pay or remit
Sales Taxes to Company, andlor, to the extent Agent is required hereundel' to plepale
reports and other documents, the failure by Agent to plomptly deliver any and all reports
and other documents requiled to enable Company to file any requisite returns with such

taxing authorities.

(b) If goods and services tax (ot'harmonized sales tax in the applicable provinces) under Part
IX of the Excise Tax Act or Quebec sales tax under An Act respecting the Quebec sales
tax is exigible on any payment of fees or reimbursement of Expenses hereunder
(including by the Company to the Agent for services under this Agreement), the Agent
shall promptly provide to the Company any documentation satisfying the statutory
requirements in respect of Cornpany's entitlement to input tax cledits, and the Company
shall pay to the Agent, any Sales Tax collectible by the Agent on any payment of fees or
reimbursement of Expenses (including by the Company to the Agent under this
Agleement). All reconciliations of these items shall be completed by Company and

Agent in connection with the Final Reconciliation.

(c) Notwithstanding Section 12.1(a), the Agent shall

(i) pay to Company any Sales Taxes payable on the transfer of the Remaining
Merchandise and Remaining FF&E from Company to the Agent; and

(ii) shall collect and remit (and not pay to Company) any Sales Taxes collectible by the
Agent on any disposition of the Remaining Merchandise and Remaining FF&E, by the
Agent.

12.2 Insurance

(a) Company shall continue at its cost and expense until the Sale Termination Date, in such

amounts as it currently has in effect, all of its liability insurance policies, including, but
not limited to, products Iiability, comprehensive public liability, auto liability and

umbrella liability insurance, covering injuries to persons and property in, or in connection
with, Company's operation of the Locations or ownership of the Merchandise; and

Company shall cause Agent to be named as an additional named insured (as its interest
may appear) with respect to all such policies. Company shall deliver to Agent certificates
evidencing such insurance setting forth the duration thereof and naming Agent as an

additional named insured, in form reasonably satisfactoly to Agent. All such policies
shall, on a best efforts basis, require at least thirty (30) days' prior notice to Agent of
cancellation, nonrenewal or material change during the Sale Term. In the event of a claim
under any such policies, Company shall be responsible for the payment of aÌl deductibles,
retentions or selÊinsured amounts thereunder, nnless it is determined that liability arose

by leason of the willful misconduct or grossly negligent acts or omissions of Agent, or
Agent's employees, independent contractors or agents. The Cornpany shall not make any
change in the amount of any deductibles or self-insurance amounts prior to the Sale

Termination Date withoLrt the Agent's prior written consent.
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(b) Company will plovide, as an Occupancy Expense, tliroughout the Sale Term, fire, flood,
theft and extended coverage casuahy insurance coverìng the Merchandise in a total
amount equal to no less than the Cost Value thereof, which coverage shall be reduced

fi'on time to time to take into account the sale of Merchandise. From and after the date of
this Agreement until the Sale Termination Date, all such policies will also name Agent as

an adclitional named insured (as its interest may appear). In the event of a loss to the

Merchandise on or after the date of this Agreement, the proceeds of such insurance

atfibutable to the Merchandise (net of any deductible to be paid by the Company or

Agent, as applicable), shall constitute Proceeds hereunder. Company shall deliver to

Agent certiticates evidencing such insurance, setting forth the duration thereof and

naming the Agent as an additional insured, in form and substance reasonably satisfactoly
to Agent. All such policies shall, on a best efforts basis, require at least thirty (30) days'
prior notice to the Agent of cancellation, non-renewal or material change during the Sale

Term. The Company shall not mal<e any change in the amount of any deductibles or

self-insurance amounts prior to the Sale Termination Date without the Agent's prior
written consent.

(c) Agent shall maintain at Agent's cost as an Expense hereunder throughout the Sale Term,
in such amounts as it currently has in effect, comprehensive public liability insurauce
policies covering injuries to persons and property in or in connection with Agent's agency
at the Location, and shall cause Company to be named as an additional insured with
respect to such policies. Agent shall deliver to Company certificates evidencing such

insurance policies setting forth the duration thereof and naming Company as an additional
insured, in form and substance reasonably satisfactory to Company. In the event of a

claim under any such policies, Agent shall be responsible for the payment of all
deductibles, retentions or self-insured amounts thereunder, unless it is deterrnined that
liability arose by reason of the willful misconduct or grossly negligent acts or omissions
of Company or Company's employees, independent contractors or agents (other than

Agent or Agent's employees, agents or independent contl'actors). Agent shall not make

any change in the amount of any deductibles or selÊinsurance amounts prior to the Sale

Termination Date without Company's prior written consent.

(d) Company shall at all times during the Sale Term maintain in full folce and effect
workers' compensation insurance (including employer liability insurance) covering all
Retained Ernployees in compliance with all statutory requirements.

(") Without limiting any other plovision of this Agreement, the Company acknowledges that
the Agent is conducting the Sale on behalf of the Company solely in the capacity of an

agenr, and that in such capacify (i) the Agent shall not be deemed to be in possession or

control of the Locations or the assets located therein or associated therewith, or
employees Iocated at the Locations, and (ii) except as expressly provided in this
Agreement, the Agent does not assume any of the Company's obligations or liabilities
with respect to any of the foregoing. Agent shall not be deemed to be a successor
employer. Conrpany and Agent agree |hat, subject to the terms of this Agreement, the

Company slrall bear all responsibility for liability claims of customers, Retained

Employees and the Company's employees and other persons arising from events

occurring at the Locations duling and after the Sale Term, except to the extent any such

claim is related to the negligent acts or omissions of the Agent, or its employees, agents

36



23r

or independent contractors (other than the Company's employees and tlie Retained

Employees, ageuts or independent contractors) located at the Locatiolrs (an "Agent
Claim"). In the event of any such liability claim other than an Agent Claim, the Company
shall administer such clalm and shall plesent such clairr to the Company's liability
insurance carrier in accordance with Company's or Company's histot'ic policies and

procedures, and shall provide a copy of the initial documentation relating to such claim to

the Agent in accordance with Section 18.1. To the extent that the Company and the Agent
agree that a claim constitutes an Agent Claim, the Agent shall administer such claim and

shall present such claim to its liability insurance carrier, and shall provide a copy of the

initial documentation relating to such clairn to the Company in accordance with Section
18.1. In the event that the Company and the Agent cannot agree whether a claim
constitutes an Agent Claim, each party shall plesent the claim to its own liability
insurance carrier, and a copy of the initial claim documentation shall be delivered to the

other party in accordance with Section I B.I .

ARTICLE 13

AGENT'S CHARGE

13.1 Grant of Agent's Charge and Security Interest

(a) In consideration of and subject to the payment of the Initial Guaranty Payment and the

issue of the Agent LlC, to secure its obligations to Agent hereunder and all amounts
owing by Company to Agent pursuant to the terms of this Agreement, effective as of the

Payment Date, the Company hereby grants to the Agent a first ranking priority charge and

security interest in and lien, ranking ahead of all Encumbrances, upon the Merchandise,

the Proceeds, the Designated Sundry And Consignment Goods Proceeds (to the extent of
the Designated Sundry And Consignment Goods Commission), and the FF&E Proceeds
(to the extent of the FF&E Commission) ("Agent's Charge and Security Interest")
provided, howeveL, that until payment in full to the Company of the Guaranteed Amount,
the Company's Sharing Recovery Amount, the Net FF&E Proceeds, the Net Designated

Sundry And Consignment Goods Proceeds and all other amounts owing to the Company
by the Agent hereunder (collectively, the "Unpaid Company's Entitlement"), the
Agent's Charge and Security Interest shall be juniol and subordinate in all respects to all
Encumbrances, but solely to the extent of any Unpaid Company's Entitlement.

(b) The Approval Order shall provide that the Agent's Charge and Security Interest shall be

automatically perfected without the necessity of the filing or registration of fìnancing
statements or othel'documents and valid and enforceable and deemed perfected as against

all charged properfy and against all persons, including, without limitation, any trustee in
bankruptcy, receiver, receiver and manager or intelim receiver of the Company, for all
pul'poses without the need for any fi¡rther action by or on behalf of the Company or the

Agent. The Company shall execute and deliver all such documents and take all such other
actions as are reasonably requil'ed to perfect and maintain such charge and securify
interest as a valid and perfected first ranking priority security interest.
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ARTICLB 14

ORDBRS

14.l Orders

(a) The obligations of the Cornpany and the Agent hereunder are sulrject to and conditional
upon the following:

(i) the Company shall have obtained by no later than July 41=.]9 2017 (rhe

"Court Condition Date") an Order of the Couft, substantially in the

form attached hereto as Schedule "H" and otherwise satisfactory to the

Company, the Agent, the Monitor', and the Lenders authorizing the Sale

and the transactions contemplated under this Agreement in accordance

with the terms hereof (the "Approval Order"); and the Approval Order

shall not have been stayed, varied, or vacated and shall be final and

executoly and no Appeal shall have been launched and

(ii) no Order shall have been made which in any material respect limits or
impairs the ability of the Agent to carry out the terms of this Agreement
and to obtain the benefits therefrom.

(b) The Company covenants and agrees to proceed as expeditiously as possible and to use

reasonable commercial efforts to obtain the Approval Order.

(c) In the event that the Company is unsuccessful in obtaining the Approval Order, the

Company, the Monitor, and the Agent may elect, in writing and with the consent of the

Lenders, to extend the Court Condition Date to allow the Company to continue to attempt
to obtain the Approval Order.

(d) If the conditions contained in this section are not satisfied at the time or during the time
periods specifìed therein, or if applicable, waived by the parties, then the parties agree

that:

(i) all the obligations of the Company, the Monitor, and the Agent pursuant

to this Agreement shall be at an end; and

(ii) neither party shall have a right to specific performance or other remedy

against, or any right to recover damages or expenses from the other.

ARTICLB 15

DEFAULTS AND TBRMINATION

15.1 Events of Default

The following shall constitute "Events of Default" hereunder:

The Company's or the Agent's failure to perfbrrn any of their respective material

obligations hereunder, which failure shall continue unculed seven (7) days after receipt of
written notice thereof to the defaulting Party; or
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(b) Any representation ol'wan'anty rnade by the Compauy ol the Agerrt proves untrlÌe in any

ntaterial respect as of the date made or at any time and throughout the Sale Ternr and, to

the extent curable, shall continue uncured ten (10) days after receipt of writterr notice

thereof to the defaulting Party; or

(c) Subject to Section l0.ll hereof, the Sale is termìnated or materially interrupted or

impaired at any Location for any reason other thau (i) an Event of Default by the Agent,

or (ii) any other material breach or action by the Agent not authorized hereunder; or

(d) Tlre Company becomes subject to a bankruptcy under the Bankruptcy and Insolvency Act
(Canada) and the Agent's rights under this agreement are terminated or materially
impaired for any reason other than (i) an Event of Default by the Agent, or (ii) any other

material breach or action by the Agent not authorized hereunder.

15.2 Termination

In the event of an Event of Default, the non-defaulting Party in the case of a Default
under subsection 15.1(a) or 15.1(b) or Agent in the case of subsection l5.l(c) may, in its

discretion, elect to terminate this Agreement upon seven (7) Business Days' written notice to the

other Party and pursue any and all rights and remedies and damages resulting from such default

hereunder in the event such default is not cured by the defaulting Party within 48 hours. In the

event of an Event of Default under subsection 15.1(d) the Agent, in its discretion may elect to

terminate this Agreement on three (3) Business Day's written notice to the Company and pursue

any and all rights and remedies and damages resulting from such default hereunder in the event

such default is not culed by the Company within 48 hours.

ARTICLE 16

REPRESENTATIONS

16.l Representations of the Company

The Company hereby represents, warrants, covenants and agrees in favour of the Agent as

follows:

(a) subject to the issuance of the Approval Order:

(i) the Company has the right, po\ryer and authority to execute and deliver
this Agreement and each other document and agreenrent contemplated
hereby (collectively, together with this Agreenrent, the "Agency
Documents") and to pelform its obligations thereunder;

(ii) the Company has taken all necessary actions required to authorize the

execution, delivery and performance of the Agency Docttments, and no

further consent or approval is required for the Company to enter into and

deliver the Agency Documents, to perform its obligations thereuncler, and

to consummate the transactions contemplated here by;

(iii) each of the Agency Documents has been duly executed and delivered by
the Company and constitutes the legal, valid and binding obligation of the
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Company enforceable in accordance witlr its terms;

(iv) no coLllt order or decree of any federal, provincial or local governrnental
authority or regulatory body is in effect that would prevent or impair, or is
required for the Company's consummation of, the transactions
contemplated by this Agreement, and no consent of any third palty which
has not been obtained is required therefor; and

(v) no contract or other agreement to which the Cornpany is a party or by
which the Company is otherwise bound will prevent or impair the
consummation of the Sale and the other transactions contemplated by this
Agreement;

(b) Other than as disclosed by the Company to the Agent in writing duting the Agent's
diligence process, it has maintained its pricing files (including the Merchandise File) in
the ordinary course of business and has not and shall not alter such files outside the
ordinary coul'se oI business;

(") Other than as disclosed by the Cornpany to the Agent in writing during the Agent's
diligence pl'ocess, it has not marked up or increased the ticket price affixed to
Merchandise at the Locations, and as of the date of this Agreement to the Sale
Commencement Date, it shallnot mark up or raise the price of any items of Merchandise
or remove any indicia of sale or clearance at the Locations, without the consent of the
Agent;

(d) as and from the date of this Agreement until the Sale Commencement Date, it shall not
irnplement any promotions, markdo\¡/ns or discounts of Merchandise at the Locations
(including, without limitation, point-of-sale discounts and other similar promotions,
regardless of whether consistent with Company's ordinary course of business), without
the consent of the Agent, except as provided for in the Promotional Calendar', and shall
ticket or mark all items of inventory received at the Locations prior to the Sale
Commencement Date, in a manner consistent with similar Merchandise located at the
Locations and in accordance with the Company's historic practices and policies relative to
pricing and marking inventory.

(e) to the best of Company's knowledge, allMerchandise is in compliance with all applicable
federal, provincial or local product safety laws, rules and standards. The Company shall
provide the Agent with the Company's historic policies and practices, if any, regarding
product recalls prior to the Sale Commencement Date;

(Ð the Company has not and shall not, tht'oughout the Sale Term, take any action which may
result in materially increasing the cost of opelating the Saìe, including, without limitation,
increasing salaries or other amounts payable to Retained Enrployees;

to the best of Cornpany's knowledge, it has paid, shall pay and shall continue to pay, all
self-insured or company-funded employee benefits programs, including health benefìts
and insurance, including all proper claims made or to be made under such programs, in
respect of the Retained Employees;

40

(g)



235

(h) to the best of Company's l<nowledge, no action, arbitration, suit, notice, or legal.

administrative or other proceeding before any court or governmental bocly has been

instituted by or against the Company, or has been settled or resolved, or to the Company's
knowledge affects the Company, relative to the Company's business or properties, ot'

which questions the validity of this Agreement, or that if adversely determined, would
adversely affect the conduct ofthe Sale;

(i) to the best of Company's knowledge, the Company (i) is not a party to any collective
bargaining agreements with its employees at the Locations other than at store number

00131 I (St. George de Beauce), (ii) no labour unions represent the Company's employees

(')

at the Locations, and (iii) there are currently no strikes, work stoppages or other labour
disturbances affecting the Locations; and

fì'om and after the date of this Agreement, the Company shall not ship any goods to the
Locations except for In-Transit Merchandise to the extent that any such goods have not
been received at the Locations as at the date of the Agreement, nor shall it ship any goods

from the Locations, except with Agent's consent.

16.2 Representations of the Agent

Agent hereby represents, warrants, covenants and agrees in favour of the Company, as

follows

(i) Each entity comprising Agent (i) is an unlimited liability company or
colporation, as the case may be, duly organized, and validly existing and

in good standing undel the laws of the jurisdiction of its formation; (ii)
has all requisite po'wer and authority to car-ry on its business as presently
conducted and to consummate the transactions contemplated hereby; (iii)
is entering into this Agreement as plincipal and not as agent for another
person; and (iv) during the Sale Term will continue to be, duly authorized
and qualified to do business and in good standing in each jurisdiction
where the nature of its business or properties requires such qualification,
including all jurisdictions in which the Locations are Iocated, except, in
each case, to the extent that the failure to be in good standing or so

qualified could not reasonably be expected to have a material adverse

effect on the ability of Agent to execute and deliver this Agreernent and

perform fully its obligations hereunder.

(¡i) Agent has the right, power and authority to execute and deliver each of
the Agency Documents to which it is a party and to perform Íìrlly its
obligations thereunder. Agent has taken all necessary actions reqLrired to
authorize the execution, delivery and perf-ormance of the Agency
Documents, and no further consent or approval is required on the part of
Agent for Agent to enter into and deliver the Agency Documents, to
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perf-orm its obligatious thereunder ancl to consur-ìllrate the Sale. Each oI
the Agency Documents has been duly execLrted and delivered by the

Agent and constitutes the legal, valid and binding obligation of Agent
enforceable in accordance with its terms. No court order or decree of any
fedelal, provincial or local govelnmental authority or regulatory body is

in effect that would prevent or impair, or is lequired for', Agent's
consumrnation of the transactions contemplated by this Agreement, and

no consent of any third party which has not been obtained is required
therefor, other than as provided herein. No contract or other agreement to
which Agent is a party or by which Agent is otherwise bound will plevent
or impair the consummation of the transactions contemplated by this
Agreement.

(iii) No action, arbitration, suit, notice or legal administrative or other
proceeding before any court or governmental body has been instituted by
or against Agent, or has been settled or resolved or, to Agent's
knowledge, has been threatened against or affects Agent, which questions
the validity of this Agreement or any action taken or to be taken by Agent
in connection with this Agreement or which, if adversely determined,
would have a material adverse effect Lrpon Agent's ability to perform its
obligations under this Agreement.

(iv) The Sale shall be conducted in compliance with this Agreement, the
Approval Older, and the Sale Guidelines.

(v) Absent prior consent by the Company, Agent will not cause any
non-emergency repairs or maintenance (emelgency repairs are repairs
necessary to preserve the security of a Location premise or to ensure

customer safety) to be conducted at the Locations.

(vi) Each entity comprising Agent shall be duly registered, by no later than the
Sale Commencement Date, under Subdivision (d) of Division V of Part
IX of the Excise Tax Act (Canada) with respect to the goods and services
tax and harmonized sales tax and under Division I of Chapter VIII of
Title I of An Acl respecting the Quebec sales tax with respect to the

Quebec sales tax. The Agent's registration number is as follows: (i)
814418836 RT000l for Gordon Brothers Canada ULC; (ii) 810929034
RT000l for Merchant Retail Solutions ULC; f iii) 8a5025105 RT
Tiqer Canilal Gloun LT.C: and livl Rl4iO67Ri RT000l for GA Retail
Canada ULC.

(vii) Each entity comprising Agent is not a non-r'esident of Canada for
purposes ofthe Inconte Tax AcÍ (Canada).

ARTICLB 17

INDEMNIFICATION

17.l Companylndemnification
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Company shall indemnily and hold the Agent and its officers, directors, employees,

agents and independent contlactors harmless from and agaitrst all claims, demands, penalties,

losses, liability ol damage, including, without limitation, reasonable attorneys'fees and expenses,

asserted directly or indirectly against the Agent (including acts or omissions of pelsons or entities

affiliated with or acting on behalf of the Company) resulting ft'om, ot related to:

(a) the Company's material breach of or failule to comply with any of its agreements,

covenants, representations or warranties contaíned in any Agency Documents;

(b) subject to the Agent's performance and cornpliance with its obligations relating to
Retained Employee's wages, salaries and benefits under the telms of this Agreement, any

failure of Company to pay to the Retained Employees any wages, salaries or benef,rts due

to such employees during the Sale Term or other claims assefted against the Agent by the
Retained Employees resulting fì'om the Company's (and not Agent's) treatment of its
employees;

(c) subject to Agent's compliance with its obligations under Section l2.l hereof, any failure
by the Company to pay any Sales Taxes to the proper taxing authorities or to properly file
with any taxing authorities any reports or documents required by applicable law to be

fìled in respect thereof; and

the gross negligence or willful misconduct of the Company or any of its officers,
directors, employees, agents (other than Agent) or representatives.

(d)

17.2 Agentlndemnification

Agent shall indemnifu and hold the Company and its officers, directors, employees,
agents and representatives harmless fì-om and against all claims, demands, penalties, losses,

liability or damage, including, without limitation, reasonable attorneys' fees and expenses,

asserted dilectly or indirectly against, the Company (including acts or omissions of persons or
entities affiliated with or acting on behalf of Agent) resulting fì'orn, or related to:

(a) the Agent's material breach of or failure to comply (subject to the Approval Order) with
any public health and safety laws or any of its agreements, covenants, representations or
warranties contained in any Agency Document;

(b) in the event that the Agent uses any system other than the Company's point of sale system

to compute Sales Taxes relating to the Sale, any Additional Taxes and Penalties;

(") any obligation for, ol on account of withholding taxes including interest and penalties

applicable thereto, exigible in respect of any paynrents or disbursements made to Agent
under the terms of this Agreement, other than as a result of the Company's failure to
remit any withheld amount; and

(d) the gross negligence or willful misconduct of the Agent ol any of its officers, directors,
employees, agents or representatives.
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AR.TtrCLE I8
GBNBRAL

18.1 Notices

Any demand, notice ol other communication to be given in connection with this
Agreement shall be given in writing and shall be given by personal delively (in which case it
shall be left with a responsible officer of the recipient) or by electronic communication addressed

to the recipient as follows:

in the case of the Agent

GORDON BROTHERS CANADA ULC
c/o Gordon Brothers Group
Prudential Tower
800 Boylston Street
Boston, MA 02119

And

MERCHANT RETAIL SOLUTIONS ULC
C I O F}{ICCF=*IERG,IIA]{.I--I{FSOUR-CÞ$Hi I co

McrehantResouecs,LLC
5 Revere Drive, Suite 206
Northbrook, IL 60062 USA

Attn:
Tel:
Email

Attention
Tel:
Fax:
Email:

Attention:
Email:

Ancl

TTGER CAPTTAL GROI
60 State Street. I

Boston. MA 02109 USA

Mackenzie Shea

617.422.6519
mshea@gordonbrothers. co m

Ian S. Fredericks
(847) 4t8-207s
(847) 897-08s9
ifi'edericks@hi I cotracl i n g. com

nm¿iey¡U-S¡y¿er
¡s¡y¿qr@tigcr$oupeom

And

GREAT AMERTCAN GR
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21255 Burbank Blvd.^ Suite 400
Woodland Iìills. CA 91367

with a copy to:

Davies Ward Phillips & Vineberg LLP
1501 McGill College Avenue
Montréal QC H3A 3N9
Canada

Attn: William Rosenberg
Denis Ferland
wrosenb ergf@ d wpv. conr
clferl an dØ cl \v 0v. c on'r

-

Attention:
Email:

Email

Attention
Email:

SeacX,Carpentet
scarpente@ iean-eom

Billy Wong
biIlv.rvonsØse ars.ca

and-æopylo^

Stikeman Ell¡ott l,LP
t l SS noulevar¿ n
Montrcal-O-C_
H3B 4P7 Canada

Altcntion: Pli-anetn P;llo'r@
Email: lnillonlâstikeman.com

gnrartel@stit<erlran.com

in the case of the Company:

Sears Canada Inc.
290Yonge St., Suite 700
Toronto, Ontario
M5B 2C3
Canada

with a copy to
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Osler, Hoskin & Ilarcourt LLP
100 King Street
West I First Canadian Flace - Suite 6200

Toronto ON M5X lB8

Attn: Marc Wasserman
Sandra Abitan

Emai I : lnrvasserman(¿=Ðosler.conl
sabitanlá)osler.com

in the case of the Monitor:

FTI Consulting Canada Inc.
79 Wellinglon Street West, Suite #201 0

Toronto, ON M5K lGB

Attn:
Email:

Steven Bissell
steven.b isse I lf4)fl i consu I ti n g.com

with a copy to

Norton Rose Fulbright Canada LLP
Suite 3800, Royal Bank Plaza, South Tower
200Bay Street, P.O. Box 84

Toronto, ON I|;4.5J 224

Attn: Virginie Gauthier
Evan Cobb

Emai I : virsinie. qalrthier(4)nortonroseÍùlbright.cotl-ì

ev an. c o bblDnorto nros e Í u I br i ght. c, om

or to such other address, individual or electronic communication number as may be designated

by notice given by either party to the other. Any demand, notice or other communication shall be

conclusively deemed to have been given, if given by personal delivery, on the day of actual

delivery thereof and, if given by electronic communication, on the day of transmittal thereof if
transmitted during normal business hours of the lecipient on a Business Day and on the Business

Day following the tlansmittal thereof if not so transmitted.'Where the Companyreceives notice
underthis agreement, the Companyshall promptly provide a copyof such notice to the Lenders.

18.2 Time of Bssence

Time shall, in all respects, be of the essence hereof, provided that the time for doing or
completing any matter provided for berein may be extended or abridged by an agreement in
writing signed by the Cornpany and the Agent or by their respective solicitors.
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18.3 Curnency

All references herein to money amonnts are in Canadian currency, unless otherwise noted

herein.

18.4 FurtherAssurances

Each party shall fi'om time to time execute and deliver, or cause to be executed and

delivered, all such docunrents and instruments and do, or cause to be done, all such acts and

things as the other parry may reasonably require to effectively carry out or better evidence or
perfect the full intent and meaning of this Agreement.

18.5 Obligations to Survive

The obligations, representations and warranties of the Parties hereto shall survive the

consummation of the Agency Documents.

18.6 Entire Agreement

This Agreement constitutes the only agreement between the parties with respect to the

subject matter hereof and supersedes any and all prior negotiations and understandings. No
amendment of this Agreement shall be binding unless in wliting and signed by the parties. No
waiver by a parfy of any breach of this Agreement shall take effect or be binding upon the palty
unless it is in writing and signed by the party and, unless otherwise expressly stated therein, any

such waiver shall be limited to the specifìc breach waived.

18.1 Governing Law

This Agreement shall be governed and construed in accordance with the law of the

Province of Ontario, without legard to conflicts of laws principles thereof and all disputes

relating directly or indirectly to this agreement shall be resolved (i) in first instance bythe Court,
and (ii) thereafter, by the courts having jurisdiction in Ontario (including Canada's federal couft
system). By execution of this Agreement, each palty hereby irrevocably accepts and submits to
the jurisdiction of such court with respect to any such action or proceeding and to service of
process by certified mail, return receipt requested to the addtess listed above for each parfy.

18.8 Benefit of Agreement

This Agreement shall be binding upon and inure to the benefit of the parties hereto and

their respective successors and permitted assigns. Except for the right of syndication in Section
18.14 hereof, the Agent shall not assign the benefit of, or any rights utrder, this Agreement
without the priol written consent of the Company and approval of the Couft. The Company shall
not assign the benefit of this Agreement without the prior written consent of the Agent, which
shall not be unreasonably withheld or delayed. With the consent of the Company to confirtn
such assignment is not of a beneficial interest, which consent shall not be unreasonablywithheld,
any JV Member may pledge or assign a security interest in its rights to receive its pro rata porlion
of amounts due under this Agreement to secure obligations of such JV Member'. Notwithstanding
the consent of the Companyto any such assignment, the JV Member shall not be relieved of any

of its obligations or indemnities as Agent under this Agreement.
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lB.9 Severabilify

If any provision of this Agreement or any document delivered in connection with this
Agreernent is partially or completely invalid or unenforceable, the invalidity or unenforceability
of that provision shall not affect the validity or enforceability of any other provision of this
Agreement, all of which shall be construed and enforced as if that invalid or unenforceable
plovision were omitted. The invalidity or unenforceability of any provision in one jurisdiction
shall not affect such provisions validity or enforceability in any other jurisdiction.

18.10 Counterparts

This Agreement may be executed in anynumber of counterpafts, each of which shall be

deemed to be an original and all of which shall constitute one and the same Agreement. This
Agreement may be executed by facsimile or other electronic transmission, and such facsimile or
electronic signatule shall be treated as an original signature hereunder.

18.11 Language

The pafties have specifically required that the present agreement and all related
documents be drafted and executed in English. Zes parties aux présentes ont formellement
demandé à ce que la présenîe convention et tous les documents auxquels celle-ci réJère soienl
rédigés et ,signés en langue anglaise.

18.12 Canadian Withholding Tax

All disbursement and payments made to Agent hereunder shall be paid net of applicable
taxes, including for greater certainty taxes required to be withheld and remitted pursuant to
Regulation 105 of the Income Tax Act (Canada) and/or section 1015R1.18 of the Regulation
Respecting the Taxation Act (Quebec) as may be determined by the Company in its discretion
(exercised on tlie basis of ensuring no reasonable risk of liability to the Company on account of
any such obligation to withhold and remit).

18.13 Dispute Resolution Mechanism

The parties hereto shall refer to the Court any disputes under this Agreement wl-rich are

not promptly resolved by the parties.

18.14 Joint and Several Liability

To the extent that thele are multiple entities that comprise the Agent, each of the entities
that comprise the Agent hereunder hereby in'evocably and unconditionally agree that it is jointly
and severally liable for all of the liabilities, obligations, covenants and agreements of the Agent
hereunder, whether now or hereafter existing or due or to become due. The obligations of each of
the entities that cornprise the Agent hereunder rnay be enforced by the Company against any such

entity comprising the Agent or all of the entities that comprise the Agent in any manner or order
as determined by the Conrpany in its sole discretion. Each entity comprising the Agent hereby
in'evocably waives, for the benefit of the Company, any defense to payment based on (i) any
rights of subrogation, (ii) any rights of contribution, indemnity or reimbursement, and (iii) all
suretyship defenses generally, in each case, that it rnay acquire or that may arise against the
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Company due to any payment or performance made under this Agreement. ,\geni shall have tlrc*-
ri.g*lt'tr.: .s;wxlíc.ate -t[,i*-tt ¿lnsac+iç¡*-e<ltileillplatcd-b3,-*tlri;ágrcr..men.t-tt]êne-or.flì<xe-Ehìreþa*ies-
previotelyeliselest'€lkr-the-Çornpa+y-b¡pr"'<r+itl.i.*g+[æ-t1i+*rpal+¡.r.vi11i--notiee-t+*+treic-s;vnrJíu+[ion.

pricx. *o-{hc'.1¿rl'e4ornlllenecrneht-lJate.+nd-iå;-vnd.ieateel-. a.nfstrch-pa*ties-sh¿¡i}.tl+er,ea{ìeril¡e-

d.ecrr+edtrbe ìnelurJcd--ir+.leLer-o.neel;to-"4'ge*Ê-'heleuntlerltx+rlJ-pu+:perse*

ITHE REMAINDER OF THIS PAGE IS INTENTIONALLY LEFT BLANK]
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IN V/ITNESS WHERBOF, each party have caused this Agreement to be signed ancl

delivered by its duly authorizecl re presentative(s).

SEARS CANADA INC.

Name
Title:

By:

lSisnature Pase [o thc AmcntJcd and Restatcd Asencv Aoleementl
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GORDON BROTHERS CA

Name:
Title:

Bv:

lSisnatt¡r'e Pase to thc Arncntled and Rcstatcd Âsencv Asrcernentl
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G"{}

k

MERCHANT RETAIL SOLUTIONS ULC

Name
Title:

B

N+nce:

By:

[Signature Page to the nmendecl and Agency Agreerrent]
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TIGER CAPITAL GROU

Nanre :

Title:

Rv:

[Signatr-rre Pa-ee to the nmendcd and Re Agency Agleernentl
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GA RBTATL CANADA IIrc

DJL
Name:
Title:

lSisnatlrre Papc ttr thc Amcntlcd and lìcstatcd Asencv Asleer¡cntl
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THIS IS EXHIBIT 66D'' TO THE AFFIDAVIT

OF SEAN STIDWILL SWORN BEFORE ME

oN THIS 17th DAY OF JULY, 2017.

A conìmlssloner for Affidavits
-Sàn4tl ?&v Cc-
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A.

CONSULTING AGRBBMBNT

This Consulting Agreenrent, dated as of JLrly 12, 20lZ and arnerr¿e¿ andr.estatedasofJ
20fl-(this "Agreement") is made by and between a contractual joint venture composed of
Gordon Brothers Canada Ul-C-+nrttr. Merchant Retail Solutions Ul-c-{+eg€+her*_Irgci:{apital
croup^ t-t-c an¿ cn , the "consultant"), and sears Canada Inc.
(the "Cornpany" oL the "Merchant").

RECITALS:

Á- On June 22, 2017, the Company and certain related entities cornmenced
coutt-supervised restructuring pt'oceedings under the Companies' Credilors Arrangement
Act,R.S.C.l985, c. C-36, as amended (the "eeAA lroceqdjxgs") and obtained an initial
order (as amended from time to time, the "Initial Order") fronr the Ontario Superior Court
of Justice (Comrnercial List) (the "eoull").

B. Pursuant to the Initial Order, FTI Consulting Canada Inc. was appointed as

monitor (the "Mon.¡1or") in the CCAA Proceedings and the engagement of BMO Nesbitt
Burns Inc. ("BMO") as financial advisor to the Company was approved.

C' The Company currently operates a network of retail stores acLoss Canada and has
identified certain stores for liquidation and closure.

e contractual joln
netait Solutions l
l Z. l0l Z (tne "Or

On ¡uty lZ. ZO1Z. Co

Agreement as pt'ov

Ë> The Company and the Consultant, in consultation with the Monitor and BMO,
and subject to the approval of the Court, wish to enter into this amended and restad
consulting agreem AgreementS in accordance with the terms hereof.

g Merchant desires to retain the Consultant to act as exclusive consultant for the
purpose of advising the Merchant, orl an exclusive basis, with respect to a sale of the
Merchandise (as defined below) and certain of the Merchant's owned furniture, fìxtures
and equipment, located at the Merchant's retail store locations identified on Schedule A
attached hereto (each individually, a "Closing Store", alìd collectively, the "elosi¡&
Stores") by means of a promotional "stol'e closing", "everything must go", "sale on
everything", or similar themed sale, as approved in writing by the Merchant (the "Sale");

B.-

q

D.

E.

E^

G.

H. 4- The Consultant is willing to serve as the Merchant's exclusive consultant for the
purpose of providing such consulting services, upon the terms and conditions and in the
manner set forth in this Agreenrent and subject to the granting of the Approval Order
(defined below);

LEC.\L_¡ :l¡rt++;jj1¡Il1u!2
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L

L

(+ The Merchant be Iieves that entering in to this Agreernent is in the best interest of
the Merchant;

ll. The Consultant and the Merchant agree and acknowledge that the entering into of
this Agreement by the Merchant is subject to the issuance of an Order of the Court in the

CCAA Proceedings substantially in the form attached hereto as Schedule B, among other

things approving this Agreement and the Sale Guidelines (as defined below) (the

"Approval Order"), which Approval Order shall be final and executory and no appeal

should have been launched by the Sale Commencement Date, and that should the

Approval Order not be obtained, linal and executory by the Sale Cornmencement l)ate,
this Agreement shall have no force or effect;

NOW, TIfEREFORE, in consideration of the mutual covenants and agreements

hereinafter set forth and other good and valuable consideration, the receipt and sufficiency of
which are hereby acknowledged, the Consultant and the Merchant hereto agree as follows:

l. Definitions

For the purposes of this Agreement, the terms listed below shall have the respective

meanings indicated:

"Agreement" has the meaning set out in the Recitals hereto;

"Approval Order" has the meaning set out in the Recitals hereto;

"BMO" has the meaning set out in the Recitals heleto;

"Budget" shall mean the Consultant Controlled Expense Budget attached hereto as

Schedule C, which may be modified as mutually agreed to by the Merchant and

Consultant, with the approval of the Monitor;

"CCAA Proceedings" has the meaning set out in the Recitals hereto;

"el_ssln€Lslole" and "elcsin€ÉIq¡€t" have the meanings set out in the Recitals hereto;

"Closing Store Emplo)¡ees" shall mean those employees of the Merchant retained to

conduct the Sale following consultation with Consultant;

"Company" has the meaning set out in the Recitals hereto;

"Consultant" has the meaning set out in the Recitals hereto;

"Consultant Controlled Expenses" has the meaning set out in Section 3.1 hereof;

"Consultant Indemnified Parties" has the meaning set out in Sectioì 8.3 hereof;

"Consulting Fee" has the meaning set out in Section 3.2 hereof;

"e-9xsu.fti-0g-S-qvj-ç-9s" has the meaning set out in Section 2.2hereof;

LEGAL | :-iqr,++, :iJi1l1-L!.!l!J
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"Court" has the meauing set out in the Recitals hereto;

"Encumbrances" shall mean all security interests (whether contractual, statutory or

otherwise), hypothecs, mortgages, trusts or deemed trusts (whethet' contractual, statutory
or otherwise), liens, executions, levies, charges or other financial or monetary clainrs,

priorities, prior claims, and encumbrances, including, without limitation, the charges

glanted by the Couft under the CCAA Proceedings (including, but not limited to, the

Administration Charge, the KERP Priority Charge, the Directors' Priority Charge, the

DIP Term Lenders' Charge, the DIP ABL Lenders' Charge, the KERP Subordinated

Charge, and the Directors' Subordinated charge, eaclr as defined in the Initial Order);

"Excluded FF&E" means the furniture, frxtures and equipment on the list attached hel'eto

as Schedule D;

'(pp¡!¿þ" means the Company's owned furniture, fìxtures and equipment but excluding

any Excluded FF&E;

"-EE&E Eç-e" has the meaning set out in Section 3.3 hereof;

"FF&E Removal Dead " shall have the meaning ascribed to it in Section 3.4@)

"FF&E Removal Period" shall have the meaning ascribed to it in Section 3.4(a);

"EinalS-çlllem-gnt" has the meaning set out in Section 4.3 hereTo;

"Gross Proceeds" shall mean all proceeds of sales of Merchandise (excluding applicable

sales tax) derived from the Sale, provided, however, that it is expressly understood and

agreed, that Gross Proceeds shall not include proceeds of sales of FF&E ot'made prior to

the Sale Commencement Date or after the Sale Termination Date (including items which
were sold prior to the Sale Commencement Date but delivered following the Sale

Commencement Date);

"InÍi¿l-Q(þr" has the meaning set out in the Recitals hereto;

"Lenders" means, collectively, the DIP ABL Lenders and the DIP Term Lenders (each as

defined in the Initial Order);

"Merchanclise" shall mean each item of saleable inventory owned by the Company, which
for greater certainty shall not include gift cards, located at the Closing Stores as of the

Sale Commencement Date or received in Closing Stoles subsequently, that is sold during
the Sale;

"Merchant" has the meaning set out in the Recitals hereto;

"Merchant Indemn " has the meaning set olìt in Section 8.2 hel'eof;

"M-qúq.L" has the meaning set out in the Recitals hereto;

"Remaining FF&E" has the meaning set out in Section 3.4(c);

LEGÅL | :trirn+-¡l',:lL!!llllll!14)
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"Sale" has the meaning set out in the Recitals lrereto;

"Sale Accounts" has the meaning set ollt in Section 4.I hel'eof.

"Sale Commencement Date" shall mean .luly 21,2017, or such other date as may be

agleed to by Merchant and Consultant with the approval of the Monitor and consent of
the Lenders.

"S¿lc ixpcnsçs" shall mean all expenses incurred in connection with the Sale, including
without lirnitation: (i) advertising expenses (including direct media costs, agency fees and
production costs); (ii) payroll for Closing Store-level employees utilized in connection
with the Sale, and related employee benehts and payroll taxes; (iii) maintenance and store

cleaning costs; (iv) security costs; (v) credit card processing fees; (vi) employee bonuses

determined by Merchant; (vii) all occupancy costs (e.g.. rent, percentage rent, CAM
charges, HVAC charges, real estate taxes, etc.) relative to the Closing Stores ; (viii)
insurance; (ix) telephone charges; and (x) all Supelvisor Costs in accordance with
Sections 2.3 hereof;

"Sale Guidelines" has the meaning provided fol'in Section2.2(c) hereof;

"Sale Term" shall mean the period of time beginning with the Sale Commencement Date
and ending on the Sale Termination Date;

"Sale Termination Date" means the date on which the Sale terminates at each of the
Closing Stores, which date shall be no later than October 12, 2017 (subject to further
extension as may be mutually agreed upon, in wliting, by the Agent and the Company,
with the approval of the Monitor and the Lenders);

"Supervisor(sX shall mean the individual(s) whom Consultant shall directly engage to
provide services to Merchant in connection with the Sale in accordance with Section 2,3

below; and

"Supervisor Costs" shall have the meaning set forth in Section 2.3 of this Agreement.

2. Consulting Services

2.1 The Merchant will seek fì'om the Couft the Approval Olcler. Subject to the entry of and

the terms of the Approval Order, the Merchant hereby retains the Consultant and the

Consultant hereby agrees to serve as an independent consultant to the Merchant in
connection with the conduct of the Sale as set forth herein. With respect to the Sale, the

Consultant shall serve as the sole and exclusive consultant to the Merchant relative
thereto thror.rghout the Sale Term.

2.2 On the terms and conditions set forth herein, commencing as of the Sale Cornmencement
Date, the Consultant shall provide the Merchant with the following seruices (the
"Consulting Services") with respect to the condLrct of the Sale :

(a) provision of full-time Supervisors to supervise and conduct the Sale as further
described in Section 2.3 below; provided that the determination of the number of

LEC,{ L | :+:i:l+- it,,:iji-Ui!ll!14,
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Supervisors supplied ftrr the Sale shall be deterr¡ined bythe Consultant following
consultation rvith the Merchant;

(b) provide the Merchant with such oversight, supervision and guidance 'with respect

to the conduct of the Sale and the liquidation and disposal of the Merchandise
fì'om the Closing Stores as may be required in order to maximize Gross Proceeds;

(c) recommend and implement appropriate point of purchase, point of sale ancl

external advertising to effectively sell the Merchandise during the Sale Term,
consistent with the theme of the Sale, it being understood that the Sale will be

advertised as a "store closing", "sale on everything" or similar sale themes

throughout the term of the Sale subject to the Merchant approval and in
accordance with the sales guidelines substantially in the form attached to the

Apploval Order (the "Sale Guidelines");

(d) advise the Merchant as to appropriate pr'ìcing and discounting of the Merchandise,
appropriate staffrng levels for the Closing Stores (including Closing Store

Employees) (and the Merchant agrees to take direction from the Consultant with
regard to Closing Store Employee staffing levels);

(e) assist the Mel'chant in the formulation and implementation of a loss prevention
strategies designed to protect the inventory from shrinkage;

(Ð advise and assist the Merchant in the development and implementation of
programs for the handling of open customer orders (including delayed delivery
goods) and customer deposit issues, including, where appropriate, fulfillment of
such orders as may be designated by the Merchant;

(g) provide such other related services deemed necessary or prudent by the Merchant
and the Consultant under the circumstances giving rise to the Sale; and

(h) the Consultant shall not, in any way, be considered as an employer of the

Merchant's employees and shallhave no obligation whatsoever in that respect.

The Consultant shall provide qualified supervision to oversee the conduct of the Sale rn

the Closing Stores as may be required to maximize sales, the expense for which is
included in the Budget. In connection with the Sale, the Consultant shall indirectly
retain and engage the Supervisors. The Supervisors shall not be deemed to be employees

or consultants of the Merchant in any manner whatsoever; nor do the Supervisors have

any relationship with the Merchant by virture of this Agreement or otherwise which
creates any liability or responsibìlity on behalf of the Merchant for the Supervisors.

During the Sale Term, the Supervisors shall perfolm the services provided for herein

during normal Closing Store operating hours and for the period of time prior to the

Closing Stores opening and subsequent to the Closing Stores closing, as required in

connection with the Sale, in the Consultant's discretion.ln consideration of Consultant's
engagement of the Supervisors, the Merchant agrees to pay the Consultant, as a Sale

Expense, the Supervisol'-related wages, fees paid to ann's length thild parties, travel,
expellses, defelred compensation and third-party payroll costs and expenses, in
accordance with and subject to the Budget (collectively, the "S-up-qrv!ser-eo$s"). The

2.3
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Superuisor Costs set forth on the Budget include, among other things, industry standard
deferred compensation. The Merchant shall reimburse Consultant for all Sr-rpervisor
Costs weekly, based upon invoices or other documentation reasonably satisfactory to the
Merchant and the Monitor.

2.4 Title to all Merchandise and FF&E shall remain with Merchant at all times during the
Sale Term until such Melchandise is sold. AlthoLrgh the Consultant shall undertake its
obligations under this Agreement in a manner clesigned to achieve the clesired results of
the Sale and to maximize the benefits to the Merchant, the Merchant expressly
acknowledges that the Consultant is not guaranteeing the results of the Sale. All sales of
Merchandise and FF&E in the Closing Stores shall be made in the name and on behalf of
the Merchant, and all sales dLrring the Sale Telm shall be final with no returns accepted or
allowed. All sales of Merchandise shall be by cash, gift card, gift certificate, merchandise
credit, debit card or credit card in accordance with Merchant's policies. The Parties
acknowledge and agree that no Closing Stores will honor returns with respect to any
items whether or not purchased prior to or during the Sale. The Closing Stores shall
accept loyalty points issued by the Company prior to the Sale Commencement Date.

3. Expenses: Consultant's Fees

Sale Expenses. In connection with the Sale, the Merchant shall be responsible fol' the
payment of all expenses incurrecl in connection with the Sale, including all Sale
Expenses. To control certain Sale Expenses, the Consultant and the Merchant have agreed
on the Budget of certain delineated Sale Expenses, which includes Supervisor Costs and
advertising and sign expenses (collectively the "Consultant Controlled Expçnsçs"). All
Consultant Controlled Expenses shall be considered Sale Expenses and be borne by
Merchant, except solely to the extent such expenses exceed the aggregate amount set

forth in the Budget without the prior written consent of the Merchant. In the event that the
Merchant shall not approve any such ovel'age with respect to Consultant Controlled
Expenses and the Consultant nevertheless causes such Consultant Controlled Expenses to
be incurred, then the Consultant shall fund such Consultant Controlled Expenses in
excess of the aggregate amount on the Budget. It is anticipated that the Consultanf may
advance funds for certain categories of Consultant Controlled Expenses, and the
Merchant shall reimburse the Consultant therefor (in connection with each weekly
reconciliation provided for in Section 4.1 hereof) upon presentation of invoices and
statements for such expenses, which reimbursement shall be in addition to any Consulting
Fee and/ol' FF&E Fee earned and payable hereunder provided that such expenses do not
exceed the aggregate amounts set forth in the Budget or otherwise approved by Merchant
in accordance with this Section 3.1. The Merchant shall reimburse the Consultant weekly,
in connection with each weekly settlement as provided in Section 4.1 hereof, for all
Consultant Controlled Expenses incurred or paid directly by the Consultant subjeçt to and
in accordance with this Section 3.1.

3.2 Consulting Fee. In considelation of the Consulting Services provided heleunder in
connection with the Sale, the Merchant shall pay to the Consultant a fee equal to one and
three-quarters percent (1 .75%) of Gross Ploceeds (the "Consulting Fee").:

Fixtures Disoosition. In addition to the ConsLrlting Services provided for herein, with
respect to FF&E located at the Closing Stores, the Consultant shall sell the FF&E so

3.1

3.3
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designated by the Mercitant and in accordance'r,vith the Salc Guidelines, on al'ì "as is

where is" basis in any sLlch Closing Stores for the Merchant's benefìt. The Consultant
shall adveltise in the context of advertising for the Sale that items of IrF&E af the Closing

Stores are available for sale, and shall contact and solicit known purchasers and dealers of
furniture and fixtures. In consideration of providing such services, [he Consultant shallbe
paid seventeen and one half percent (17.5%) of the gross receipts (net only of applicable

sales taxes, if any) from all sales or other dispositions of FF&E, inclLrding Remaining

FF&E, sold pursuant to Section 3.4(c) below (the "FF&E Fee"). In addition, the Merchant

shall reimburse the Consultant for the Consultant's reasonable out of pocket expenses

incurred in connection with the sale, other disposition, or removal of the FF&E which

have been previously approved in writing by the Merchant and Consultant on a bLrdget

(including without limitation costs of removal, commissions and advertising). The

Consultant shall have no liability to the Merchant or any third party for its failure to sell

any or all of the FF&E.

3.4 Rernaining FF&E.

(a) Subject to Section 3.4(d), the Consultant shall within fourteen (14) days (the

"FF&E Removal Period") following the applicable Sale Termination Date (the

"FF&E Removal Dead ") remove all FF&E from the applicable Closing Store.

(b) During the FF&E Removal Period, the Company shall, at each Closing Store,

provide the Consultant and its invitees with peaceful use and occupancy and

access to each such Closing Store for purposes of selling, disposing, andlot
removing the FF&E.

(c) Subject to Section 3.4(d), any FF&E that is not sold by the Consultant prior to the

applicable FF&E Removal Deadline in section 3.a@) (the "Remaining FF&E")
shall be removed by the Consultant from the applicable Closing Store by no later

than such applicable FF&E Removal Deadline. Subject to Section 3.4(d), the

Consultant, shall be entitled to dispose of the Remaining FF&E, free and clear of
all Encumbrances, at Consultant's discretion. Any associated expenses shall be

paid bythe Company as provided for in Section 3.3 above and in accordance with
the budget referred to therein, and the gross receipts thereof(net ofsales tax) shall
be included in the calculation of the FF&E Fee due to Consultant. The removal of
any Remaining FF&E shall be done in a lnanner consistent with the Sale

Guidelines.

(d) Notwithstanding anything herein to the contrary, the Company may, in its entire
discretion, instruct Consultant to abandon any Remaining FF&E in any of the

Closing Stores by providing written notice to the Consultant by no later than

seven (7) days prior to the applicable FF&E Removal Deadline. If so instructed,

as of the FF&E Removal Deadline, the Consultant may abandon in place, in a neat

and orderly manner, any unsold FF&E at the applicable Closing Store. If the

Consultant chooses to remove any Remaining FF&E notwithstanding receipt of
the aforementioned notice fi-om the Company, the Consultant shall assume all
costs and expenses relating to the removal of such FF&E and retain all ploceeds

from the sale thereof for its own accotìnt.
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(e) Notwithstanding anl4hing in this Agreement to the cotrtrary, Consultant shall not
have any obligation whatsoever to cap any electrical or plurnbirrg outlets or
purchase, sell, make, store, handle, freal, dispose, or relnove any hazardous

matel'ials fì'om the Closirrg Stores or otherwise. Consultant shall lrave no liability
to any party for any envirorimental action brought: (i) that is related to the

storage, handling, treatrnent, disposition, generation, or tt'ansportation of
hazardous materials, or (ii) in connection with any remedial actions associated

therewith or the Closing Locations. The Merchant (and not Consultant) shall be

solely responsible to cap all electrical items and plumbing outlets and to rerrove
all hazardous materials from the Closing Stores.

4. Sale Proceeds; Weekly Settlement

4.1 Sale Proceeds; Sale Reconciliation. All proceeds of sales of Merchandise and FF&E
through the Sale shall be collected by Merchant's Closing Store management personnel

and deposited into Merchant's existing Closing Store-level deposit accounts (the "Sale
Accounts"). The Merchant shall, upon Lequest, deliver to the Consultant account

statements and such other information relating to the Sale Accounts reasonably requested
by the Consultant. On Wednesday of each week, commencing on the second Wednesday

following the Sale Commencement Date, the Consultant ancl the Merchant shall, in
consultation with the Monitor, reconcile the results of the Sale for the prior week,
including, without limitation, Gross Proceeds of Merchandise, sales of FF&E, Consultant
Controlled Expenses, and any Consulting Fee (subject to clause (iii) below) and FF&E
Fee earned and payable hereunder, and the Merchant shall pay to the Consultant on a

weekly basis, in connection with such weekly sefflement, mutr-rally agreed (i) Consultant
Controlled Expenses incurred or paid by the Consultant for such prior week, (ii)
anticipated Consultant Controlled Expenses for the next succeeding week of the Sale, and

(iii) the Consultant's Consulting Fee and FF&E Fee on account of the prior week's sales

of Merchandise and FF&E. Merchant shall within five (5) business days of completion of
the Final Settlement pay the Consultant any remaining unpaid Consulting Fee and FF&E
Fee andlor unreimbursed Consultant Controlled Expenses incurred or paid directly by the

Consultant subject to and in accordance with Section 3.1 of this Agreement.

4.2 Cash and Credit Card Proceeds. Merchant shall have control over all Closing Store
Employees and shall handle the cash, debit and charge card payments fbr all Merchandise
in accordance with Merchant's customary cash management practices and procedures,

subject to Consultant's right to audit any such items. Merchant shall provide throughout
the Sale Term its current credit card systems and seryicing arrangenìents (including the

Merchant's credit card terminals and processor(s), credit card processor coding and banl<

accounts) and other central administrative services necessary for the Sale, including
without limitation customaly POS administration, sales, audit, cash reconciliation,
accounting, payloll processing during the course ofthe Sale, all borne as a Sale Expense
by Merchant.

4.3 Final Settlement. As soon as possible following the conclusion of the Sale and in no

event later than thirty (30) days following the end of the Sale Telm, the parties shall
complete a Final Settlement, sr.rbject to the Monitor's approval in consultation with the
Lenders, of all amounts contemplated by this Agreement ("Final Settlement"), including,

LEOAT- I :f ¡ilirr!,, j.riill(![l-lrú12



258

witllout lirnitation, the determination and payment of an1, 1èes clue to Consultant and all

re im bursements cotrtetlp lated hereby.

5. Closins Store Enlnlovees

5.t Closing Store Employees. The Consultant and the Merchant shall cooperate to retain the

ernployees of the Merchant, as designated by the Consultant, to be utilized to concluct the

Sale at the Closing Stores during the Sale Term. Such employees shall remain employees

of the Merchant, and subject to paragraph 8.2 hereof the Consultant shall lrave no liability
to the Closing Stole Employees (including any of the Merchant's former employees) of
any kind or nature whatsoever, including without limitation, witlr respect to severance

pay, telmination pay, vacation pay, pay in lieu of reasonable notice of ternrination, or any

other expenses ol' liability arising fì'om the Merchant's or the Merchant's employment of
such Closing Store Employees prior to, during, and subsequent to the Sale. Consultant

shall not change the terms of employment of any Closing Store Employees and Merchant
shall remain the employer thereof.

6. Renresentation and Warranties of Consultant

6.1 The Consultant hereby represents warrants and covenants in favour of the Merchant as

follows:

(a) The Consultant has taken all necessary action required to authorize the execution,
performance and delivery of this Agreement, and to consummate the transactions
contemplated hereby;

(b) This Agreement is a valid and binding obligation of the Consultant enforceable in
accordance with its terms;

(c) No action or proceeding has been instituted or, to Consultant's knowledge,
threatened, affecting the consummation of this Agreement or the tt'ansactions
contemplated helein;

(d) The Consultant is not a non-resident of Canada pursuant to the Income Tax Act
(Canada); and

(e) Each entity comprising Consultant shall be duly registered, by no later than the

Sale Commencement Date, underSubdivision (d) of Division V of Part IX of the

Excise Tax Act (Canada) with lespect to the goods and services tax and

harmonized sales tax and under Division I of Chapter VITI of Title I of An Act
respecting the Quebec sales tax with respect to the Quebec sales tax. The
Consultant's registration number is as follows: (i) 814418836 RT000l for Gordon
Brothers Canada ULC; (ii) 810929034 RT000l for Merchant Retail Solutions
uLC. (iiil Ba5025r05 R

nfOOO l for Gn Retail .
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7.

7.1 The Merchant hel'eby l'epre sents warrants and covenants in favour of the Consultant as

follows:

(a) Subject to the Approval Order, the Merchant has tal<en all necessary actions

required to authorize its execution, performance and delivery of this Agreement,

and to consummate the transactions contemplated hereby;

(b) Subject to the Approval Order, this Agleernent is a valid and binding obligation
of the Merchant enforceable in accorclance with its ternrs, subject only to
any applicable bankruptcy, insolvency or similar laws affecting the rights of
creditors generally and the availability of equitable remedies; and

(c) No action or proceeding has been instituted or, to the Merchant's knowledge,
threatened, affecting the consummation of this Agreement or the transactions

contemplated herein.

8. Affirmative Duties of Consultant

8.1 Except as may be provided otherwise in the Approval Older or any order of the Court, the

Consultant shall advise the Merchant with respect to the legal requirements of effecting
the Sale as a "store closing" or other mutually agreed upon theme in complíance, if
required with applicable provincial and local "going out of business" laws and assist in
obtaining all permits and governmental consents required in order to conduct the Sale

under such laws.

8.2 The Consultant, on a joint and several basis, shall indemnif, and hold the Merchant and

its affiliates, and their respective officers, directors, employees, agents and independent

contractors (collectively, "Merchant Indemnified Parties"). harmless fì'om and against all
claims, demands, penalties, losses, liability or damage, including, without limitation,
reasonable legal fees on a full indemnity basis and expenses) directly or indirectly
asserted against, resulting from, or related to:

(i) the Consultant's material breach of or failure to cornply with any of its
agreements, covenants, representations or wart'anties contained herein or

in any written agreement entered into in connection herewith;

(ii) any harassment or any other unlawful, tortious or otherwise actionable
treatment of any employees or agents of the Merchant by the Consultant ot'

any of the Consultant's officers, directors, employees, agents ot'

representatives;

(iii) any claims by any party engaged by the Consultant as an employee or
independent contractol arising out of such employment; except where due

to the gross negligence or willful misconduct of the Merchant or fì'om a

breach of the terms hereof by the Merchant; and
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(iv) the gloss negligence or rvillfil nrisconduct of the Consultant or any of its
officers, directors, employe es, the agents or [epresentatives, or any

Srrpervisot'.

The Merchant shall indemnify and hold the Consultant and its affiliates, and their
respective offìcers, directors, employees, agents and independent contractors inclucling

the Supervisors (collectively, "Consultant Indemnified Pafties"), harmless from and

against all claims, demands, penalties, losses, liability or damage, including, without
limitation, reasonable legal fees on a full indernnity basis and expenses, directly or

indirectly asserted against, resulting fi'om, or related to:

(i) the Merchant's material bleach of or failure to comply with any of its

agreements, covenants, representations or warranties contained herein or

in any written agreement entered into in connection herewith;

(ii) any harassment ol any other unlawful, toltious ot otherwise actionable

treatlnent of the Consultant Indemnified Parties by the Merchant or any of
the Merchant Indemnifìed Parties;

(iii) any liability or other claims, including, without limitation, product liability
claims, assefied by customers, any Closing Store Employees (under a

collective bargaining agreement or otherwise) or any other person, except

where due to the gross negligence or willful misconduct of the Consultant
or from a breach of the terms hereof by the Consultant; and

(iv) the gross negligence or willful misconduct of the Merchant or any of the

Merchant Indemnifi ed Parties.

(v) Merchant's failure to pay over to the appropriate taxing authority any taxes

required to be paid by Merchant duling the Sale Term in accordance with
applicable law.

The Consultant shall conduct the Sale in accordance with the terms of this Agreement,

the Approval Order, and the Sale Guidelines

9. Affirmative Duties of Merchant

8.3

8.4

9.1

9.2

The Merchant shall be solely liable for, and shall pay when due, (i) all expenses

(including, without limitation, Sale Expenses) which ale necessary to conduct the Sale,

including, without Iimitation, all taxes, costs, expenses, accounts payable and other
liabilities relating to the Sale, the Closing Stores, Closing Store Employees and any other

consultants and representatives of Merchant, and (ii) all Consultant Controlled Expenses,

Consulting Fees and FF&E Fees payable hereunder.

The Merchant shall prepat'e arrd process all reporting forms, cettificates, reports and other

documentation lequired in connection with the paynrent of all applicable taxes to the

appropriate taxing authorities.
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9.3 Without limiting any othel term or provisiorr of this Agreement, subject to the

provisions of the Initial Order and the Approval Order, dLrring the Sale Term, tlte
Merchant shall provide the ConsLrltant, at no cost or expense to the Consultant, with (i)
central administrative services rÌecessary to administer the Sale, (ii) employees at the

Closing Stores (to the extent reasonably agleed upon by the Merchant and the

Consultant necessary to effect the Sale), ancl (iii) peaceful use and occupancy of, and

reasonable access (including reasonable befole and after hours access and normal

utilities/phone service) to, the Closing Stores and tlie Merchant's corporate, offices for
the purpose of preparing for, conducting, and completing the Sale as contemplated

hereby. Merchant shall use reasonable efforts to cause Merclrant's employees to

cooperate with Consultant and the Supervisol's.

9.4 Unless otherwise directed by the Merchant, the Consultant and the Merchant shall honour
gift cards and merchandise credits at the Closing Stores, in accordance with store

operation procedures to be mutually agreed upon between the Merchant and the

Consultant, with the full amount of such gift cards and merchandise credits constituting

Gross Proceeds hereunder. No gift cards shall be sold from the Closing Stores during the

Sale Term.

9.5 The Merchant shall collect all sales taxes and shall be solely lesponsible for reporting and

paying the same to the appropriate taxing authorities in accordance with applicable law.

The obligations of the Merchant and the Consultant shall be conditional upon having

obtained the Approval Order by July ++]-j*2017 (or such alter date as the Company, the

Consultant, the Monitor and the Lenders rnay agree to in writing), which shall not have

been stayed, varied or vacated.

9.6

10. Insurance: Risk of Loss

1 0.1 The Merchant shall maintain throughout the Sale Term, (i) its existing insurance with
respect to the Merchandise at the Closing Stores in amounts and on such terms and

conditions as are consistent with the Merchant's ordinary course operations and (ii)
casualty and liability insurance policies (including, but not limited to, product liability,
comprehensive public liability insurance and auto liability insurance) covering injuries to
persons and propeffy in or in connection with the operation of the Closing Stores.

The Consultant shall maintain throughout the Sale Term, liability insurance policies
(including, but not limited to, comprehensive public liabilify and auto liability insurance)

covering injuries to persons and property in ol in connection with the Consultant's

provision of Consulting Services at the Closing Stores.

Subject to Section 8.2 but notwithstanding any other provision of this Agreement, the

Merchant and the Consultant agree that the Merchant shall bear all responsibility for
liability claims (procluct liability and otherwise) of customers, employees and other

persons arising fi'orn events occurring at the Closing Stores before, during and after the

Sale Term, except to the extent any such claim arises from the gross negligence, willful
misconduct, or unlawful acts of the Consultant.

10.2

10.3
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10.4 Subject to Section 8.2 but notwithstanding any other plovision ol this Agleement, the

Merchant and the Consultant agree that (i) the Consultant shall not be deemed to be in
possession or control of the Closing Stores or the Merchaudise or other assets located
therein or associated therewith, or of the Merchant's employees located at the Closing
Stores, and (ii) the Consultant does not assume any of the Merchant's obligations or
liabilities with respect to any of the matters addressed in clause (i) above, except to the

extent any such claim arises from the gross negligence, willful misconduct or unlawful
acts of the Consultant.

11. Miscellaneous

I1.1 Any notice or other communication under this Agreement shall be in writing and may be

delivered personally or sent by facsimile or by prepaid registeled or certified mail, by
facsimile, email or courier delivery as follows:

(i) In the case of Consultant:

Gordon Brothers Canada ULC
c/o Gordon Brothers Group, LLC
800 Boylston Street 27th Floor
Boston, MA 02199

Attention: Macl<enzie Shea,
Associate General Counsel

Emai I : mshea(Ò.pol'doubroth ers.com

and

Merchant Retail Solutions ULC
c/o Hilco Merchant Resources, LLC
5 Revere Drive Suite 206
Northbrook,IL 60062

Attention: Ian Fredericks

Email : i lredericks@h ilcoglobal,com

an-d

figet'Caoital Cr
60 State S¡'eet. I

Boston. MA 0r 109 USA

Arcnrion Bmdfcv¡M-S¡ydcl
Email:

Ancl

bsnvderØti selsrou0.com

M
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21255 BLrrbank Blvci.. SLrite 400
Woodland Hills. CA 91367

With a copy to:

Davies Ward Phillips & Vineberg LLP
l50l McGill College Avenue
Montréal QC H3A 3N9 Canada

Attn William Rosenberg
Denis Ferland

Email wrosenbersØdwov.conr
dferland(òdwrlv.coln

-

an¡-¡ryit¡ aeopy-to:

Stikernan Elliott LLP
I t SS goulevar¿ ne
H3B 4P7 Canada

Attention:
Enrail:

Arcnfion:
Email:

SeottX-Carpcnter
scarpentet'@pea ican-eom

elizabettt PillonlGtli¡P.Martel
tp¡tlon@st¡l<em
gmattel@st;t<eman

(ii) In the case of Merchant:

BMO Nesbitt Burns Inc.,
100 King Street East, 4th floor
Toronto, ON M5X lH3

Attn: Mark Caiger, Managing Director
marl<.cai&er@bmo.com

Attn: Constance de Grosbois, Director
constalrce.degt'osbois@bmo.com

Osler, Hoskin & Halcourt LLP
100 King Stt'eet West,
suire #6200
Tolonto, ON M5X I 88

Attn: Mal'c'Wassenran. Partner
mwasserm an(@osl er.com

Attn: Sandra Abitan, Partner
sabitanØosler.corn
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with a copy to the Monitor

IrTI ConsLrlting Canacla Inc.
79 Wellington Street West,
suire #2010
Toronto, ON M5K 1G8

Attn: Steven Bissell, ManagingDirector
steven. bi ssel lØ [ti consu ltin s..corn

ll.2 Governing Law. This Agreement shall be governed by and interpreted in accordance with
the laws of the Province of Ontario and the laws of Canada applicable thelein, without
reference to any conflict of law provisions. The parties hereto agree that the Court shall
retain exclusive julisdiction to hear and finally determine any disputes arising from or
under this Agreement, and by execution of this Agreement each palfy hereby irrevocably
accepts and submits to the julisdiction of such Court with respect to any such action or
proceeding ancl to service of process by certified mail, retum receipt requested to the
address listed above for each party.

I L3 Severabilit)¡. In the event any term or provision contained within this Agreement shall be

deemed illegal or unenforceable, then such offending term or provision shall be

considered deleted fi'om this Agreement and the lemaining terms shall continue to be in
full force and effect.

11.4 No Waiver. No consent or waiver by any party, express or implied, to or of any breach or
default by the other in the performance of its obligations hereunder shall be deemed or
construed to be a consent or waiver to or of any other breach or default in the
performance by such other party of the same or any other obligation of such party. Failure
on the part of any parly to complain of any act or failure to act by the other party or to
declare the othel party in default, irrespective of how long such failure continues, shall
not constitute a waiver by such party of its rights hereunder.

I1.5 Entire Agreement. This Agreement constitutes the entire agreement befween the palties
with respect of the subject matter hereof and supersedes all prior negotiations and

understanclings, and can only be modified by a writing signed by the Merchant and the
Consultant.

I I .6 Assignment. Neither the Merchant nor the Consultant shall assign this Agreernent wíthout
the express wlitten consent of the other. This Agt'eement shall inure to the benefit of, and

be binding upon, the parties and their respective successors and permitted assigns.

ll.7 Counterparts. This Agreement may be executed in several counterparts, each of which
when so executed shall be deemed to be an original and such counterparts, together, shall
constitute one and the same instlument. Delivery by facsimile or other electronic
transmission including email of this Agreement or an executed counterpart hereof shall be

deerned a good and valid execution and delivery hereof or thereof.
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I 1.8 Indepenclent Contractor. Nothing containecl helein shall be deemed to ct'eate an¡r

lelationship between the Consultant and the Merchant othel than that of an independent

contractor.

ll.9 Survival. All replesentations, warranties, covenants, agreements and indemnities made

herein, by the parties hereto, shall be continuing, shall be considet'ed to have been relied
upon by the parties and shall survive the execution, delivery and performance of this
Agreement.

11.10 Choice of Language. The parties have specifically required that this Agreement and all
related documents be drafted and executed in English. Zes parties aux présenles onl

formellement demandé à ce que la présente convention eÍ lou,s les documents auxquels

celle- ci réJère soient rédigés et signés en langue anglaise.

11.11 Further Assurances. The Merchant and the Consultant shall each execute, acknowledge

and deliver, or cause to be executed, acknowledged and delivered, at the cost and expense

of the requesting party, such instruments and take such other actions as may be necessary

or advisable to carry out their obligations under this Agreement, or any document,

certificate or other instrument delivered pursuant hereto or thereto or required by

applicable law.

Termination. This Agreement shall terminate upon the completion and approval of the

Final Settlement (as provided in Section 4.1 above); provided. however. that either party

may terminate this Agreement in the event that the other commits a material breach of its
obligations hereunder. If either party seeks to terminate this Agreement by reason of a

claim of a material breach, such party shall provide the other party with not less than five
(5) days' prior written notice stating with specificity the natute of the claimed material

breach, and the parfy receiving such notice shall have three (3) business days in which to
cure such material breach, failing which this Agreement shall be deemed terminated. In
atltlition, if the Sale is terminated prior to the Sale Termination Date, any other material

breach or action by Merchant not authorized hereunder occurs, or any force majeure, then

Consultant may, ìn its discretion, elect to terminate this Agreement. In the event this
Agreement is terminated, the Consultant shall be entitled to be paid any Consulting Fee

and FF&E Fee earned and accrued and any Consultant Controlled Expenses incurt'ed

through the date of termination.

11.12

1 L l3 Joint and Several Liability. All obligations of the Consultant under this Agreement are the

joint and several obligations of Gordon Brothers Canada ULC-++d^ Merchant Retail
Solutions ULC. Tiger Capital Gro and any pallies
that are deemed to be included in references to "Consultant" pursuant to the terms hereof.-

Cieæe+he1 r-'r+i@
rev ioçsl)' di se losed ter th e eemrp¿¡n)' b)' Fc+vi el i n g

+t ai@M
++-+n¿ru+te+-+¡.-*uel+pa*i€s-$l+a+l-{+€reü{terb++1een"e€l#),-it"i}+uelc4-i+-re{e+en-¿'*"+o-

rpffH;

11.14 Cun'enc)¡. Any amounts specified in tliis Agreement to be in Dollars ol'"$" shall be

deemecl in all cases to be Canadian Dollars.
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IN WITNESS WHEREOF, the Merchant and the Consultant have executed this
Agreement or caused this Agreement to be executed by their respective officers theleunto duly
autholized as of the date first written above.

Genlon-Ilnrilrcr+êa.n:rel*-UtÇ

N¿tne:
r++ei-

Name-
T+l€f

Namcl
TiIlcr

Br

là+

âl+d

Bs

[Sigrrature Page to the nntendc¡ and nes Consulting Agreenrent]
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Gorclon Brotlters C

Br,:
Name:
Titlc:

lSisnatì.ìr'c Pap.e to the Anrendcd and Rcsl.atcd Co¡rsulting Asrecnlcutl
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Mcrchant Retail Solutions ULC

Name
Title:

By:

[Signature Page to the ¡nrenclecl and n Consulting Agleenrerrt]
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figer Cap¡tat Crou

Name:
Title:

Bv:

[Signatule Page to thc ¡tntcn¿cA and Corrsulting Agteenrerrt]
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GA Retail Canada ULC

Name:
Title:

By:

I S i gn a tr"r le P ag e to tlrc-A-rcndqd-adReslaledCo n su I t i n g A gleenr cn t]
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A$.+4er.+-'hÉHlt+

åielu*-(!uv¿d:r.lu e.

ll-ame:
{irle:

{+-y*

lSignatì.r'c Page to thc Anrcndcd and Rcstatcd Consulting Agrecnreutl
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STORB LISTING

(See attached.)
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CT'IJDIìIÌT E' ÞÕVIIþUVDD D

APPROVAL ORDER

(See attached.)
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BUDGET OF CONSULTANT CONTROLLED
EXPE,NSBS

(See attached.)
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SCHEDULB D
EXCLUDBD FF&E

(See attached.)
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Tel: 416.862.4908
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