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1982 CarswellOnt 196
Ontario Supreme Court, In Bankruptcy

382231 Ontario Ltd. v. Wilanour Resources Ltd.

1982 CarswellOnt 196, 43 C.B.R. (N.S.) 153

Re WILANOUR RESOURCES LIMITED; 382231 ONTARIO LIMITED
v. WILANOUR RESOURCES LIMITED, CANADIAN IMPERIAL
BANK OF COMMERCE and THE CLARKSON COMPANY LIMITED

Anderson J.

Heard: October 19, 1982
Judgment: October 29, 1982

Counsel: J. Rook, for applicants.
J. Harris, for respondent.
J. Richler, for Canadian Imperial Bank of Commerce.

Subject: Corporate and Commercial; Insolvency; Civil Practice and Procedure

Related Abridgment Classifications
Bankruptcy and insolvency

XVTI Effect of bankruptcy on other proceedings
XV1.1 Proceedings against bankrupt
XVI.1.a Before discharge of trustee
XVI.1.a.1 Effect of failure to obtain leave
XVI.1.a.111.B Leave nunc pro tunc

Headnote
Bankruptcy --- Effect of bankruptcy on other proceedings — Proceedings against bankrupt — Before discharge of
trustee — Effect of failure to obtain bankrupt — Leave nunc pro tunc

Proceedings after bankruptcy — Stay of proceedings — Actions against trustee — Necessity for leave — Possible
to grant leave nunc pro tunc.

One of the purposes of the Bankruptcy Act is to bring about the orderly distribution of a bankrupt's assets rateably
among his creditors. A miltiplicity of claims by creditors, asserted all in separate proceedings, would be wasteful and
burdensome; therefore s. 49 prevents actions without leave. The creditor is ordinarily required to proceed according
to the summary provisions of the Bankruptcy Act. Similarly s. 186 prevents actions against the trustee other than
by leave. That provision is intended to protect those charged with the administration of the Act from actions or
other proceedings save those which have the sanction of the court.

Insofar as leave is required under s. 49 of the Act, it can be granted nunc pro tunc. Although there is a difference
in language between s. 49 and s. 186, the effect is not materially different and leave can also be granted under s.
186 nunc pro tunc.
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Table of Authorities

Cases considered:
Trusts & Guar. Co. v. Brenner, [1933] S.C.R. 656, 15 C.B.R. 112,[193314 D.L.R. 273 — applied
Statutes considered:

Bankruptey Act, R.S.C. 1970, c. B-3, ss. 49, 186.

Applications for order that action be stayed against one defendant and be dismissed against co-defendant or,
alternatively, for order extending time for appearance and defence.

Anderson J.:

1 There are before me for disposition two motions, both for the same relief: an order that the proceedings in the above
action be permanently stayed against the defendant Wilanour Resources Limited pursuant to s. 49 of the Bankruptcy
Act ("the Act"), and be dismissed as against the defendant The Clarkson Company Limited, pursuant to s. 186 of the Act
or in the alternative, for an order extending the time for appearance and delivery of defence. The fact that two motions
are brought, one in the action and one in the bankruptcy proceedings, is attributable to uncertainty on the part of the
solicitors for the applicant concerning the appropriate forum for such a motion, that is, whether it should be before a
judge of this court sitting in his ordinary capacity, or as a judge in bankruptcy.

2 The applications involve the related questions of whether the claims in the action are claims provable in bankruptcy, |
and claims against the trustee, which cannot be brought other than with leave and, if so, whether leave should be granted.
There is no formal motion for leave but the issue was argued before me as though there had been.

3 Forconvenience of reference, the statement of claim is attached as App. A to these reasons and the relevant provisions
of the Bankruptcy Act, as Sched. B. Clarkson is trustee under a proposal made by Wilanour.

4 Counsel for Canadian Imperial Bank of Commerce took no position in the argument save to associate himself with
the submissions made by counsel for Wilanour.

5 In my respectful view, solicitors and counsel for all parties have allowed themselves to be preoccupied with
technicalities to the point where practical realities have been overlooked.

6  The relevant provisions of the Act must, of course, be read in context and having in mind the purposes of the Act.
Foremost among these is the orderly distribution of the assets of an insolvent debtor rateably among his creditors. It is
obvious that a multiplicity of claims by creditors, asserted all in separate proceedings according to the usual processes
of the courts, would be wasteful and burdensome; hence the provision in s. 49 preventing actions without leave. Instead,
the creditor is ordinarily required to proceed according to the summary provisions of the Bankruptcy Act.

7 Likewise, s. 186 prevents actions against the trustee other than by leave. The section is intended to protect those
charged with the administration of the Act from actions or other proceedings save such as have the sanction of the court.

8 It was argued with much force by counsel on behalf of the respondent that the claims in the action fell entirely outside
the ambit of the Act. It was submitted that the claims asserted against the applicant Wilanour were not claims provable
in bankruptcy within the meaning of the Act and were not affected by s. 49. It was also contended that the claims against
the trustee were not with respect to its activities qua trustee and that, therefore, the action was unaffected by s. 186.

3
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9 1 think there is considerable health in the arguments advanced on behalf of the respondent. An examination of the
statement of claim shows how far removed in character are the claims against Wilanour from those which are usually
asserted in a bankruptcy, and that the claim against Clarkson is extraordinary in its nature. If I felt it obligatory to make
a determination on the issue, I would accept those submissions and dispose of the matter accordingly. Having regard to
practical considerations, I do not consider it obligatory to do so. For that reason I do not propose to consider in detail,
for example, the sections of the Act which delineate what claims are provable.

10 Whether the claims asserted in the action are or are not such as to fall within the scope of the Act, they are
plainly claims of a nature which cannot be disposed of in any summary fashion. Some proceeding analogous to an
action, involving pleadings, production, discovery and trial, appears inevitable. Nor does it seem in any way reasonable
to anticipate that if a stay were granted, or this action dismissed as against Clarkson, that the claims would disappear.
That being the case, it would seem unreasonable to stay or dismiss the action and require that it be reconstituted in a
slightly different form which, in all probability, would in any event result in a trial before a High Court judge. All that
would result would be a tactical victory for one party, a tactical reverse for another, and a substantial increment of costs.
It seems obvious to me that the proper course is to grant leave for the action to proceed.

11 Counsel for the respondent appeared reluctant to accept the possibility that leave was the appropriate solution
to the dilemma. It was not entirely clear to me why this was so as I cannot see that anything material is affected by it
except possibly some disposition of costs.

12 There is authority that insofar as leave is required under s. 49 of the Act, it can be granted nunc pro tunc, see Trusis
& Guar. Co. v. Brenner, [1933] S.C.R. 656 at 663, 15 C.B.R. 112,[1933]14 D.L.R. 273. As to the action if by s. 186, it was
contended that the absence of leave rendered the action a nullity and, therefore, that leave nunc pro tunc could not be
granted. No authority was cited for that proposition and I do not find it tenable. I recognize the difference in language
between s. 49 and s. 186, but I am not persuaded that the effect is so materially different.

13 Iwould make an order granting leave, nunc pro tunc. Time for appearance and defence is extended to 8th November
1982. If I should have been under a misapprehension concerning the position of counsel for the applicant as to a formal
motion for leave, or should a longer period for defence be requisite, I may be spoken to.

14 Asto the appropriate forum for motions such as these, it seems to me that they ought to be brought in the bankruptcy
court and that the motion would be appropriately styled both in the action and in the bankruptcy proceedings. In that
way, any possible outcome of the motion can be effectually dealt with at one time.

15  There will be no order as to costs.
Leave to proceed granted nunc pro tunc; time for appearance and defence extended.

Appendix A — Statement of Claim
(Writ issued the 26th day of August, 1982)

1. The Plaintiff is a limited company incorporated pursuant to the laws of the Province of Ontario and was at all material
times the owner of certain real property and appurtenant mineral claims near Red Lake, Ontario, all of which will be
referred to hereinafter as "the Buffalo site”.

2. The Defendant Wilanour Resources Limited ("Wilanour") is a limited company incorporated under the laws of the
province of Ontario and carried on business in mining exploration and development. At all material times, Wilanour had
certain rights to explore and develop the Buffalo site upon certain conditions as set out in a written agreement between
the Plaintiff and Wilanour dated the 27th day of October, 1980 ("the Agreement"). The Plaintiff will be introducing the
agreement at the trial of this action for its full terms and the effect thereof.
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3. The Defendant Canadian Imperial Bank of Commerce ("the C.1.B.C.") is a chartered bank doing business throughout
Canada and, in particular, at its Main Branch at the Commerce Court, in the City of Toronto. The C.I.B.C. is the
principal banker for Wilanour and claims to be a secured creditor for an amount in excess of $8,000,000.00.

4. The Defendant the Clarkson Company Limited ("Clarkson") is a corporation federally licenced [sic] as a Trustee in
Bankruptcy and has been acting in concert with the C.1.B.C. and under its directions to liquidate the assets of Wilanour
in which the Plaintiff has a beneficial interest. The circumstances surrounding these activities as well as the consequences
following from them will be set out more fully below.

5. During the currency of the agreement and pursuant to its terms, the Plaintiff elected to continue its participation in
the Buffalo site on the basis of a 10% undivided non-assessable interest in the Buffalo site including assets on it or assets
used in connection with it.

6. The election was made by the Plaintiff on or about November 13, 1981. Wilanour failed to disclose to the Plaintiff
that, by a debenture registered on September 3, 1981 with the Ministry of Consumer and Commercial Relations ("the
Debenture") it had purported to give the C.I.B.C. security over all of its assets including those on the Buffalo site.

7. The Plaintiff claims that the Debenture contravenes the Agreement, and, in particular, clause 23(9) thereof and is null
and void and of no effect against the Plaintiff.

8. The Plaintiff further claims that the Debenture contravenes the Assignments and Preferences Act, R.S.0. 1980, Chapter
33, and was moreover given to secure past indebtedness only and is null and void and of no effect.

9. Despite its obligation under the Agreement to make full disclosure to the Plaintiff of its financial affairs, Wilanour
has failed to do so and has in fact deliberately misled the Plaintiff into a belief that the Buffalo site was completely
unencumbered, and that the financial records would be forthcoming.

10. The Plaintiff has since discovered that, commencing early in 1982, Wilanour has ceased all operations at the Buffalo
site, has surreptitiously removed from the Buffalo site all moveable assets in which the Plaintiff claims its 10% undivided
interest under the Agreement, has flooded the mine and filled in the pit at the Buffalo site, has acquiesced in and
cooperated with the C.I.B.C. and Clarkson in a sale of all assets of Wilanour.

11. The C.I.B.C. claims title to all assets under the Debenture, although the Debenture is invalid for the reasons set out in
paragraphs 7 and 8 above and although it purports not to have caused its supposed floating charge security to crystallize.

12. Clarkson has sold and is selling all assets on behalf of the C.1.B.C. and is providing the C.1.B.C. with 50% of the
proceeds of sale.

13. Wilanour made an interim proposal to its creditors in June, 1982, and attempted to keep this from the Plaintiff. The
interim proposal and supporting materials disclosed a deficit of approximately $15,000,000.00 and further confirmed
that operations at the Buffalo site had been terminated.

14. The Plaintiff claims that acts of Wilanour, Clarkson and the C.I.B.C. constitute breaches of trust and conversion of
property in which the Plaintiff has a beneficial interest.

15. The Plaintiff claims that the acts of Wilanour constitute an abandonment of its rights under the Agreement and
the Plaintiff claims that by reason of the abandonment the Buffalo site and those moveable assets remaining on it have
reverted to the Plaintiff. The Plaintiff claims that Wilanour is obliged to reconvey its interest in the Buffalo site and the
assets to it forthwith at Wilanour's expense pursuant to the Agreement and, in particular, Clause 11 thereof.

16. The Plaintiff therefore claims against Wilanour:

| Al rigits reserved.
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(a) a declaration that it has abandoned its rights under the Agreement;
(b) 2a mandatory injunction requiring it to execute a reconveyance to the Plaintiff of its rights to the Buffalo site;

(c) a mandatory injunction requiring it to deliver up to the Plaintiff full reports on any mining operations it may have
conducted and full financial statements as required under the Agreement;

(d) delivery up of title documents to the Buffalo site;

(e) a certificate of lis pendens with respect to the Buffalo site more particularly described as follows: "Mining rights to
those Parcels registered in the Land Titles Division for the Land Registry Office at Kenora, in the Register for the District
of Patricia, as follows: 256, 353, 354 to 364, inclusive, 1351 to 1363 inclusive."

Against Wilanour and the C.1B.C.:

(f) a declaration that the Debenture is null, void and of no effect;

(g) a declaration that the C.I.B.C. has no title to any of the assets supposedly the subject matter of the Debenture;
Against C.I.B.C. and Clarkson:

(h) damages and punitive damages in the amount of $100,000,000.00 for breach of trust;

(1) damages and punitive damages in the amount of $100,000,000.00 for conversion;

(j) an injunction and an interim and interlocutory injunction restraining them from any further breaches of trust and/
or conversion;

(k) a tracing of all assets taken by them in breach of trust and/or conversion;

(D) repayment of any monies received from sales of assets sold in breach of trust and/or conversion;

Against Clarkson:

(m) damages and punitive damages in the amount of $100,000,000.00 for trespass;

Against all Defendants:

(n) its costs of this action on a solicitor and client basis;

(0) such further and other relief as this Honourable Court deems just.

17. The Plaintiff proposes that the trial of this action take place in the City of Toronto in the Judicial District of York.

DELIVERED at Toronto this 26th day of August, 1982 by Messrs. Laskin, Jack & Harris, 70 Bond Street, Suite 300,
Toronto, Ontario, M5B 1X3, Solicitors for the Plaintiff.

Schedule B
Bankruptcy Act

49.(1) Upon the filing of a proposal made by an insolvent person or upon the bankruptcy of any debtor, no creditor
with a claim provable in bankruptcy shall have any remedy against the debtor or his property or shall commence or
continue any action, execution or other proceedings for the recovery of a claim provable in bankruptcy until the trustee
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has been discharged or until the proposal has been refused, unless with the leave of the court and on such terms as the
court may impose...

186. Except by leave of the court no action lies against the Superintendent, an official receiver or a trustee with respect
to any report made under, or any action taken pursuant to, this Act.

wncividuad court doc

End of Docunent Copvnght 4 Thomson Reuters Canada Limited or its Heensors {oxchud
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2000 CarswellAlta 622
Alberta Court of Queen's Bench

Canadian Airlines Corp., Re
2000 CarswellAlta 622, [2000] A.W.L.D. 666, [2000] AJ. No. 1692, 19 C.B.R. (4th) 1

In the Matter of Canadian Airlines Corporation
and Canadian Airlines International Ltd.

The Bank of Nova Scotia Trust Company of New York, As Trustee for the Holders of Senior Secured Notes
and Montreal Trust Company of Canada, As Collateral Agent for the Holders of Senior Secured Notes,
Plaintiffs and Canadian Airlines Corporation, Canadian Airlines International Ltd., Canadian Regional

Airlines Litd., Canadian Regional Airlines (1998) Ltd. and Canadian Airlines Fuel Corporation Inc., Defendants

Paperny J.

Judgment: May 4, 2000
Docket: Calgary 0001-05071, 0001-05044

Counsel: G. Morawetz, A.J. McConnell and R N. Billington, for Bank of Nova Scotia Trust Co. of New York and
Montreal Trust Co. of Canada.

A.L. Friend, Q.C., and H.M. Kay, Q.C., for Canadian Airlines.

S. Dunphy, for Air Canada and 853350 Alberta Ltd.

R. Anderson, Q.C., for Loyalty Group.

H. Gorman, for ABN AMRO Bank N.V.

P. McCarthy, for Monitor - Price Waterhouse Cooper.

D. Haigh, Q.C., and D. Nishimura, for Unsecured noteholders - Resurgence Asset Management.
C.J. Shaw, for Airline Pilots Association International.

G. Wells, for NavCanada.

D. Hardy, for Royal Bank of Canada.

Subject: Corporate and Commercial; Insolvency

Related Abridgment Classifications
Bankruptcy and insolvency

XIX Companies' Creditors Arrangement Act
X1X.2 Initial application
XIX.2.b Grant of stay
X1X.2.b.iii Prejudice to creditors

Bankruptcy and insolvency

XIX Companies' Creditors Arrangement Act
X1X.5 Miscellaneous

Headnote
Corporations — Arrangements and compromises — Under Companies’ Creditors Arrangement Act — Arrangements
— Effect of arrangement — Stay of proceedings
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2000 CarswellAlta 622, [2000] A.W.L.D. 666, [2000] A.J. No. 1692, 19 C.B.R. (4th) 1

Senior secured noteholders brought application for appointment of receiver over collateral on same day that airline
was granted CCAA protection — Noteholders constituted separate class that intended to vote against plan and
had voted to realize on security — Noteholders brought application for order lifting stay of proceedings against
them to allow for appointment of receiver and manager over assets and property charged in their favour, and for
order appointing court officer with exclusive right to negotiate sale of assets or shares of airline's subsidiary —
Application dismissed — In determining whether stay should be lifted; court had to balance interests of all parties
who stood to be affected — This would include general public, which would be affected by collapse of airline —
Evidence indicated that liquidation would be inevitable were noteholders to realize on collateral — Objective of stay
was not to maintain literal status quo but to maintain situation that was not prejudicial to creditors while allowing
airline "breathing room" — It was premature to conclude that plan would be rejected or that proposal acceptable
to noteholders could not be reached — Evidence indicated that airline was moving to effect compromises swiftly
and in good faith — Appointment of receiver to manage collateral would negate effect of stay and thwart purposes
of Act — Companies' Creditors Arrangement Act, R.S.C. 1985, ¢. C-36.

Corporations --- Arrangements and compromises — Under Companies’ Creditors Arrangement Act — Miscellaneous
issues

Senior secured noteholders brought application for appointment of receiver over collateral on same day that airline
was granted CCAA protection — Noteholders constituted separate class that intended to vote against plan and
voted to realize on security — Noteholders brought application for order lifting stay of proceedings against them
to allow for appointment of receiver and manager over assets and property charged in their favour, and for order
appointing court officer with exclusive right to negotiate sale of assets or shares of airline's subsidiary — Application
dismissed — Proposal that airline make interim payments for use of security was not viable — Suggestion that
other airline financially supporting plan should pay out airline's debts to noteholders was without legal foundation
— Existence of solvent entity financially supporting plan with view to obtaining economic benefit for itself did
not create obligation on that entity to pay airline's creditors — Noteholders could not require sale of assets or
shares of airline's subsidiary — Subsidiary was not debtor company but was itself property of airline — Marketing
of subsidiary's assets would constitute "proceeding in respect of petitioners' property" within meaning of s. 11 of
Act — Even if marketing of subsidiary's assets did not so qualify, court has inherent jurisdiction to grant stays in
relation to proceedings against third parties where exercise of jurisdiction is important to reorganization process —
In deciding whether to exercise inherent jurisdiction, court weighs interests of insolvent corporation against interests
of parties who would be affected by stay — Threshold of prejudice required to persuade court not to exercise inherent
jurisdiction to grant stay is lower than threshold required to persuade court not to exercise discretion under s. 11
of Act — Noteholders failed to meet either threshold — Companies' Creditors Arrangement Act, R.S.C. 1985, c.
C-36,s. 11.

Table of Authorities
Cases considered by Paperny J.:
Alberta-Pacific Terminals Ltd., Re (1991), 8 C.B.R. (3d) 99 (B.C. S.C.) — considered

Campeau v. Olympia & York Developments Ltd. (1992), 14 C.B.R. (3d) 303, 14 C.P.C. (3d) 339 (Ont. Gen. Div.)
— considered

Citibank Canada v. Chase Manhartan Bank of Canada (1991), 5 C.B.R. (3d) 165,2 P.P.S.A.C.(2d) 21,4 B.L.R.
(2d) 147 (Ont. Gen. Div.) — referred to

Hongkong Bank of Canada v. Chef Ready Foods Ltd. (1990}, 51 B.C.LL.R.(2d) 84,4 C.B.R. (3d) 311, ('sub nom.
Chef Ready Foods Ltd. v. Hongkong Bank of Canada) [1991]12 W.W.R. 136 (B.C. C.A.) — referred to
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Meridian Development Inc. v. Toronio Dominion Bank, [1984] 5 W.W.R. 215, 52 C.B.R. (N.8.) 109, 32 Alta.
L.R.(2d) 150, 53 A.R. 39, 11 D.L.R. (4th) 576 (Alta. Q.B.) — referred to

Norcen Energy Resources Lid. v. Oakwood Petroleums Lid. (1988), 64 Alta. L.R. (2d) 139, {1989] 2 W.W R.
566,72 C.B.R. (N.8.) 20, 72 C.R. (N.S.) 20 (Alta. Q.B.) — referred to

Nova Metal Products Inc. v. Comiskey (Trustee of) {1990). 1 C.B.R. (3d) 101, (sub nom. Elan Corp. v.
Comiskev) 1 O.R. (3d) 289, {sub nom. Elan Corp. v. Comiskey) 41 O.A.C. 282 (Ont. C.A.) — referred to

Pacific National Lease Holding Corp., Re (1992), 72 B.C.L.R. (2d) 368, 19 B.C.A.C. 134,34 WA.C. 134, 15
C.B.R. (3d) 265 (B.C. C.A. [In Chambers]) -— considered

Philip's Manufacturing Ltd., Re (1992), 9 C.B.R. (3d) 25, 67 B.C.L.R. (2d) 84, 4 B.L.R. (2d) 142 (B.C. C.A))
— considered

Philip's Manufacturing Lid., Re (1992), 15 C.B.R. (3d) 57 (note), 143 N.R. 286 (note), 70 B.C.L.R. (2d) xxxiii
(note). 15 B.C.A.C. 240 (note), 27 W.A.C. 240 (note), 6 B.L.R. (2d) 149 (note) (S.C.C.) — referred to

Quintette Coal Ltd. v. Nippon Steel Corp. (1990), 80 C.B.R. (N.S.) 98 (B.C. S.C.) — considered
Woodward's Ltd., Re (1993). 17 C.B.R. (3d) 236, 79 B.C.L.R. (2d) 257 (B.C. S.C.) — considered
Statutes considered:

Bankrupicy and Insolvency Act, R.S.C. 1985, c. B-3
Generally — referred to

Companies' Creditors Arrangement Act, R.S.C. 1985, ¢. C-36
Generally — considered

s. 11 — considered

s. 11(4) — considered
APPLICATION by holders of senior secured notes in corporation for order lifting stay of proceedings against them in
Companies' Creditors Arrangement Act proceeding to allow for appointment of receiver and manager over assets and

property charged in their favour and for order appointing court officer with exclusive right to negotiate sale of assets
or shares of corporation's subsidiary.

Paperny J. (orally):

1  Montreal Trust Company of Canada, Collateral Agent for the holders of the Senior Secured Notes, and the Bank of
Nova Scotia Trust Company of New York, Trustee for the holders of the Senior Secured Notes, apply for the following
relief:

1. In the CCAA proceeding (Action No. 0001-05071) an order lifting the stay of proceedings against them contained
in the orders of this court dated March 24, 2000 and April 19, 2000 to allow for the court-ordered appointment of
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Ernst & Young Inc. as receiver and manager over the assets and property charged in favour of the Senior Secured
Noteholders; and

2. In Action No. 0001-05044, an order appointing Ernst & Young Inc. as a court officer with the exclusive right to
negotiate the sale of the assets or shares of Canadian Regional Airlines (1998) Ltd.

2 Canadian Airlines Corporation ("CAC") is a Canadian based holding company which, through its majority
owned subsidiary Canadian Airlines International Ltd. ("CAIL") provides domestic, U.S.-Canada transborder and
international jet air transportation services. CAC also provides regional transportation through its subsidiary Canadian
Regional Airlines (1998) Ltd. ("Canadian Regional”). Canadian Regional is not an applicant under the CCAA
proceedings.

3 The Senior Secured Notes were issued under an Indenture dated April 24, 1998 between CAC and the Trustee. The
principal face amount is $175 million U.S. As well, there is interest outstanding. The Senior Secured Notes are directly
and indirectly secured by a diverse package of assets and property of the CCAA applicants, including spare engines,
rotables, repairables, hangar leases and ground equipment. The security comprises the key operational assets of CAC
and CAIL. The security also includes the outstanding shares of Canadian Regional and the $56 million intercompany
indebtedness owed by Canadian Regional to CAIL.

4 Under the terms of the Indenture, CAC is required to make an offer to purchase the Senior Secured Notes where
there is a "change of control” of CAC. It is submitted by the Senior Secured Noteholders that Air Canada indirectly
acquired control of CAC on January 4, 2000 resulting in a change of control. Under the Indenture, CAC is then required
to purchase the notes at 101 percent of the outstanding principal, interest and costs. CAC did not do so. According to
the Trustee, an Event of Default occurred, and on March 6, 2000 the Trustee delivered Notices of Intention to Enforce
Security under the Bankruptcy and Insolvency Act.

5 On March 24, 2000, the Senior Secured Noteholders commenced Action No. 0001-05044 and brought an application
for the appointment of a receiver over their collateral. On the same day, CAC and CAIL were granted CCAA protection
and the Senior Secured Noteholders adjourned their application for a receiver. However, the Senior Secured Noteholders
made further application that day for orders that Ernst & Young be appointed monitor over their security and for weekly
payments from CAC and CAIL of $500,000 U.S. These applications were dismissed.

6  The CCAA Plan filed on April 25, 2000, proposes that the Senior Secured Noteholders constitute a separate class
and offers them two alternatives:

1. To accept repayment of less than the outstanding amount; or
2. To be unaffected by the CCAA Plan and realize on their security.

7  On April 26th, 2000, the Senior Secured Noteholders met and unanimously rejected the first option. They passed
a resolution to take steps to realize on the security.

8  The Senior Secured Noteholders argue that the time has come to permit them to realize on their security. They have
already rejected the Plan and see no utility in waiting to vote in this regard on May 26th, 2000, the date set by this court.

9 The Senior Secured Noteholders submit that since the CCAA proceedings began five weeks ago, the following
has occurred:

-interest has continued to accrue at approximately $2 million U.S. per month;
-the security has decreased in value by approximately $6 million Canadian;

-the Collateral Agent and the Trustee have incurred substantial costs;
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-no amounts have been paid for the continued use of the collateral, which is key to the operations of CAIL;
-no outstanding accrued interest has been paid; and- they are the only secured creditor not getting paid.

10 The Senior Secured Noteholders emphasize that one of the end results of the Plan is a transfer of CAIL's assets to
Air Canada. The Senior Secured Noteholders assert that the Plan is sponsored by this very solvent proponent, who is in
a position to pay them in full. They are argue that Air Canada has made an economic decision not to do so and instead
is using the CCAA to achieve its own objectives at their expense, an inappropriate use of the Act.

11 The Senior Secured Noteholders suggest that the Plan will not be impacted if they are permitted to realize on their
security now instead of after a formal rejection of the Plan at the court-scheduled vote on May 26, 2000. The Senior
Secured Noteholders argue that for all of the preceding reasons lifting the stay would be in accordance with the spirit
and intent of the CCAA.

12 The CCAA isremedial legislation which should be given a large and liberal interpretation: See, for example, Citibank
Canada v. Chase Manhattan Bank of Canada (1991), 5 C.B.R. (3d) 165 (Ont. Gen. Div.). It is intended to permit the
court to make orders which will effectively maintain the status quo for a period while the struggling company attempts
to develop a plan to compromise its debts and ultimately continue operations for the benefit of both the company and
its creditors: See for example, Meridian Development Inc. v. Toronto Dominion Bank (1984), 52 C.B.R. (N.S.) 109 (Alta.
Q.B.), and Hongkong Bank of Canada v. Chef Ready Foods Ltd. (1990), 4 C.B.R. (3d) 311 (B.C. C.A)).

13 This aim is facilitated by the power to stay proceedings provided by Section 11 of the Act. The stay power is the
key element of the CCAA process.

14  The granting of a stay under Section 11 is discretionary. On the debtor's initial application, the court may order a
stay at its discretion for a period not to exceed 30 days. The burden of proof to obtain a stay extension under Section 11(4)
is on the debtor. The debtor must satisfy the court that circumstances exist that make the request for a stay extension
appropriate and that the debtor has acted, and is acting, in good faith and with due diligence. CAC and CAIL discharged
this burden on April 19, 2000. However, unlike under the Bankruptcy and Insolvency Act, there is no statutory test
under the CCAA to guide the court in lifting a stay against a certain creditor.

15 Indetermining whether a stay should be lifted, the court must always have regard to the particular facts. However,
in every order in a CCAA proceeding the court is required to balance a number of interests. McFarlane J.A. states in
his closing remarks of his reasons in Re Pacific National Lease Holding Corp. (1992), 15 C.B.R. (3d) 265 (B.C. C.A.
[In Chambers]):

In supervising a proceeding under the C.C.A.A. orders are made, and orders are varied as changing circumstances
require. Orders depend upon a careful and delicate balancing of a variety of interests and problems.

16  Also see Blair J.'s decision in Campeau v. Olympia & York Developments Ltd. (1992), 14 C.P.C. (3d) 339 (Ont. Gen.
Div.), for another example of the balancing approach.

17 As noted above, the stay power is to be used to preserve the status quo among the creditors of the insolvent
company. Huddart J., as she then was, commented on the status quo in Re Alberta-Pacific Terminals Ltd. (1991), 8
(C.B.R. (3d) 99 (B.C. S.C.). She stated:

The status quo is not always easy to find... Nor is it always easy to define. The preservation of the status quo cannot
mean merely the preservation of the relative pre-stay debt status of each creditor. Other interests are served by the
CCAA. Those of investors, employees, and landlords among them, and in the case of the Fraser Surrey terminal,
the public too, not only of British Columbia, but also of the prairie provinces. The status quo is to be preserved in
the sense that manoeuvres by creditors that would impair the financial position of the company while it attempts

viNeR T canaDr Copyright @ Thomson Reuters Canada Limited or ifs Hoensors (excluding individual court documents). All righis reserved.




Canadian Airlines Corp., Re, 2000 CarswellAlta 622
2000 CarswellAlta 622, [2000] AW.L.D. 666, [2000] A.J. No. 1692, 19 C.B.R. (4th) 1

to reorganize are to be prevented, not in the sense that all creditors are to be treated equally or to be maintained at
the same relative level. It is the company and all the interests its demise would affect that must be considered.

18  Further commentary on the status quo is contained in Quinterte Coal Ltd. v. Nippon Steel Corp. (1990), 80 C.B.R.
(N.S.) 98 (B.C. S.C.). Thackray J. comments that the maintenance of the status quo does not mean that every detail of
the status quo must survive. Rather, it means that the debtor will be able to stay in business and will have breathing
space to develop a proposal to remain viable.

19 Finally, in making orders under the CCAA, the court must never lose sight of the objectives of the legislation.
These were concisely summarized by the chambers judge and adopted by the British Columbia Court of Appeal in Re
Pacific National Lease Holding Corp. (1992), 15 C.B.R. (3d) 265 (B.C. C.A. [In Chambers)):

(1) The purpose of the CCAA is to allow an insolvent company a reasonable period of time to reorganize its affairs
and prepare and file a plan for its continued operation subject to the requisite approval of the creditors and court.

(2) The CCAA is intended to serve not only the company's creditors but also a broad constituency which includes
the shareholders and employees.

(3) During the stay period, the Act is intended to prevent manoeuvres for positioning amongst the creditors of the
company.

(4) The function of the court during the stay period is to play a supervisory role to preserve the status quo and
to move the process along to the point where a compromise or arrangement is approved or it is evident that the
attempt is doomed to failure.

(5) The status quo does not mean preservation of the relative pre-stay debt status of each creditor. Since the
companies under CCAA orders continue to operate and having regard to the broad constituency of interests the
Act is intended to serve, the preservation of the status quo is not intended to create a rigid freeze of relative pre-
stay positions.

(6) The court has a broad discretion to apply these principles to the facts of th particular case.

20 Atpages 342 and 343 of this text, Canadian Commercial Reorganization: Preventing Bankruptcy (Aurora: Canada
Law Book, looseleaf), R.H. McLaren describes situations in which the court will lift a stay:

1. When the plan is likely to fail;

2. The applicant shows hardship (the hardship must be caused by the stay itself and be independent of any pre-
existing condition of the applicant creditor);

3. The applicant shows necessity for payment (where the creditors' financial problems are created by the order or
where the failure to pay the creditor would cause it to close and thus jeopardize the debtor's company's existence);

4. The applicant would be severely prejudiced by refusal to lift the stay and there would be no resulting prejudice
to the debtor company or the positions of creditors;

5. It is necessary to permit the applicant to take steps to protect a right which could be lost by the passage of time;

6. After the lapse of a significant time period, the insolvent is no closer to a proposal than at the commencement
of the stay period.

21 I now turn to the particular circumstances of the applications before me.
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22 I would firstly address the matter of the Senior Secured Noteholders' current rejection of the compromise put
forward under the Plan. Although they are in a separate class under CAC's Plan and can control the vote as it affects
their interest, they are not in a position to vote down the Plan in its entirety. However, the Senior Secured Noteholders
submit that where a plan offers two options to a class of creditors and the class has selected which option it wants,
there is no purpose to be served in delaying that class from proceeding with its chosen course of action. They rely on
the Nova Metal Products Inc. v. Comiskey (Trustee of) (1990), 1 C.B.R. (3d) 101 (Ont. C.A.) at 115, as just one of
several cases supporting this proposition. Re Philip's Manufacturing Ltd. (1992), 9 C.B.R. (3d) 25 (B.C. C.A)) at pp.
27-28, leave to appeal to S.C.C. refused {1992), 15 C.B.R. (3d) 57 (note} (S.C.C.), would suggest that the burden is on
the Senior Secured Noteholders to establish that the Plan is "doomed to fail". To the extent that Nova Metal and Philip's
Manufacturing articulate different tests to meet in this context, the application of either would not favour the Senior
Secured Noteholders.

23 The evidence before me suggests that progress may still be made in the negotiations with the representatives
of the Senior Secured Noteholders and that it would be premature to conclude that any further discussions would be
unsuccessful. The parties are continuing to explore revisions and alternative proposals which would satisfy the Senior
Secured Noteholders.

24  Mr. Carty's affidavit sworn May 1, 2000, in response to these applications states his belief that these efforts are being
made in good faith and that, if allowed to continue, there is a real prospect for an acceptable proposal to be made at or
before the creditors' meeting on May 26, 2000. Ms. Allen's affidavit does not contain any assertion that negotiations will
cease. Despite the emphatic suggestion of the Senior Secured Noteholders' counsel that negotiations would be "one way",
realistically I do not believe that there is no hope of the Senior Secured Noteholders coming to an acceptable compromise.

25  Further, there is no evidence before me that would indicate the Plan is "doomed to fail". The evidence does disclose
that CAC and CAIL have already achieved significant compromises with creditors and continue to work swiftly and
diligently to achieve further progress in this regard. This is reflected in the affidavits of Mr. Carty and the reports from
the Monitor.

26 Inany case, there is a fundamental problem in the application of the Senior Secured Noteholders to have a receiver
appointed in respect of their security which the certainty of a "no" vote at this time does not vitiate: It disregards the
interests of the other stakeholders involved in the process. These include other secured creditors, unsecured creditors,
employees, shareholders and the flying public. It is not insignificant that the debtor companies serve an important
national need in the operation of a national and international airline which employs tens of thousands of employees. As
previously noted, these are all constituents the court must consider in making orders under the CCAA proceeding.

27  Paragraph 11 of Mr. Carty's May 1, 2000 affidavit states as follows:

In my opinion, the continuation of the stay of proceedings to allow the restructuring process to continue will be of
benefit to all stakeholders including the holders of the Senior Secured Notes. A termination of the stay proceedings
as regards the security of the holders of the Senior Secured Notes would immediately deprive CAIL of assets which
are critical to its operational integrity and would result in grave disruption of CAIL's operations and could lead to
the cessation of operations. This would result in the destruction of value for all stakeholders, including the holders
of the Senior Secured Notes. Furthermore, if CAIL ceased to operate, it is doubtful that Canadian Regional Airlines
(1998) Ltd. ("CRAL98"), whose shares form a significant part of the security package of the holders of the Senior
Secured Notes, would be in a position to continue operating and there would be a very real possibility that the
equity of CAIL and CRAL, valued at approximately $115 million for the purposes of the issuance of the Senior
Secured Notes in 1998, would be largely lost. Further, if such seizure caused CAIL to cease operations, the market
for the assets and equipment which are subject to the security of the holders of the Senior Secured Notes could
well be adversely affected, in that it could either lengthen the time necessary to realize on these assets or reduce
realization values.
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28 The alternative to this Plan proceeding is addressed in the Monitor's reports to the court. For example, in Paragraph
8 of the Monitor's third report to the court states:

The Monitor believes the if the Plan is not approved and implemented, CAIL will not be able to continue as a
going concern. In that case, the only foreseeable alternative would be a liquidation of CAIL's assets by a receiver
and manager and/or by a trustee. Under the Plan, CAIL's obligations to parties it considers to be essential in order
to continue operations, including employees, customers, travel agents, fuel, maintenance, catering and equipment
suppliers, and airport authorities, are in most cases to be treated as unaffected and paid in full. In the event of
a liquidation, those parties would not, in most cases, be paid in full and, except for specific lien rights, statutory
priorities or other legal protection, would rank as ordinary unsecured creditors. The Monitor estimates that the
additional unsecured claims which would arise if CAIL were to cease operation as a going concern and be forced
into liquidation would be in excess of $1.1 billion.

29 This evidence is uncontradicted and flies in the face of the Senior Secured Noteholders' assertion that realizing
on their collateral at this point in time will not affect the Plan. Although, as the Senior Secured Noteholders heavily
emphasized the Plan does contemplate a "no" vote by the Senior Secured Noteholders, the removal of their security will
follow that vote. 9.8(c) of the Plan states that:

If the Required Majority of Affected Secured Noteholders fails to approve the Plan, arrangements in form and
substance satisfactory to the Applicants will have been made with the Affected Secured Noteholders or with a
receiver appointed over the assets comprising the Senior Notes Security, which arrangements provide for the
transitional use by [CAIL], and subsequent sale, of the assets comprising the Senior Notes Security.

30 On the other side of the scale, the evidence of the Senior Secured Noteholders is that the value of their security is
well in excess of what they are owed. Paragraph 15(a) of the Monitor's third report to the court values the collateral at
$445 million. The evidence suggests that they are not the only secured creditor going unpaid. CAIL is asking that they be
permitted to continue the restructuring process and their good faith efforts to attempt to reach an acceptable proposal
with the Senior Secured Noteholders until the date of the creditors meeting, which is in three weeks. The Senior Secured
Noteholders have not established that they will suffer any material prejudice in the intervening period.

31 The appointment of a receiver at this time would negate the effect of the order staying proceedings and thwart
the purposes of the CCAA.

32 Accordingly, I am dismissing the application, with leave to reapply in the event that the Senior Secured Noteholders
vote to reject the Plan on May 26, 2000.

33 Analternative to receivership raised by the Senior Secured Noteholders was interim payment for use of the security.
The Monitor's third report makes it clear that the debtor's cash flow forecasts would not permit such payments.

34  The Senior Secured Noteholders suggested Air Canada could make the payments and, indeed, that Air Canada
should pay out the debt owed to them by CAC. It is my view that, in the absence of abuse of the CCAA process, simply
having a solvent entity financially supporting a plan with a view to ultimately obtaining an economic benefit for itself
does not dictate that that entity should be required to pay creditors in full as requested. In my view, the evidence before
me at this time does not suggest that the CCAA process is being improperly used. Rather, the evidence demonstrates
these proceedings to be in furtherance of the objectives of the CCAA.

35 Withrespect to the application to sell shares or assets of Canadian Regional, this application raises a distinct issue in
that Canadian Regional is not one of the debtor companies. In my view, Paragraph 5(a) of Chief Justice Moore's March
24, 2000 order encompasses marketing the shares or assets of Canadian Regional. That paragraph stays, inter alia:
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...any and all proceedings ... against or in respect of ... any of the Petitioners' property ... whether held by the
Petitioners directly or indirectly, as principal or nominee, beneficially or otherwise...

36  Asnoted above, Canadian Regional is CAC's subsidiary, and its shares and assets are the "property” of CAC and
marketing of these would constitute a "proceeding ... in respect of ... the Petitioners' property” within the meaning of
Paragraph 5(a) and Section 11 of the CCAA.

37  If I am incorrect in my interpretation of Paragraph 5(a), I rely on the inherent jurisdiction of the court in these
proceedings.

38 Asnoted above, the CCAA is to be afforded a large and liberal interpretation. Two of the landmark decisions in this
regard hail from Alberta: Meridian Development Inc. v. Toronto Dominion Bank, supra, and Norcen Energy Resources
Lid v. Oakwood Petrolewms Ltd. (1988), 72 C.B.R. (N.S.) 20 (Alta. Q.B.). At least one court has also recognized an
inherent jurisdiction in relation to the CCAA in order to grant stays in relation to proceedings against third parties:
Re Woodwards Ltd. (1993), 17 C.B.R. (3d) 236 (B.C. S.C.). Tysoe I. urged that although this power should be used
cautiously, a prerequisite to its use should not be an inability to otherwise complete the reorganization. Rather, what must
be shown is that the exercise of the inherent jurisdiction is important to the reorganization process. The test described
by Tysoe J. is consistent with the critical balancing that must occur in CCAA proceedings. He states:

In deciding whether to exercise its inherent jurisdiction, the court should weigh the interests of the insolvent company
against the interests of parties who will be affected by the exercise of the inherent jurisdiction. If, in relative terms,
the prejudice to the affected party is greater than the benefit that will be achieved by the insolvent company, the
court should decline to its inherent jurisdiction. The threshold of prejudice will be much lower than the threshold
required to persuade the court that it should not exercise its discretion under Section 11 of the CCAA to grant or
continue a stay that is prejudicial to a creditor of the insolvent company (or other party affected by the stay).

39 The balancing that I have described above in the context of the receivership application equally applies to this
application. While the threshold of prejudice is lower, the Senior Secured Noteholders still fail to meet it. I cannot see
that it is important to the CCAA proceedings that the Senior Secured Noteholders get started on marketing Canadian
Regional. Instead, it would be disruptive and endanger the CCAA proceedings which, on the evidence before me, have
progressed swiftly and in good faith.

40  The application in Action No. 0001-05044 is dismissed, also with leave to reapply after the vote on May 26, 2000.

41 T appreciate that the Senior Secured Noteholders will be disappointed and likely frustrated with the outcome of
these applications. I would emphasize that on the evidence before me their rights are being postponed and not eradicated.
Any hardship they experience at this time must yield to the greater hardship that the debtor companies and the other
constituents would suffer were the stay to be lifted at this time.

Application dismissed.
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for identification and quantification of claims against C Entities — B was dismissed after having been employed
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MOTION by union for order lifting stay of proceedings in respect of certain grievances and ordering adjudication
pursuant to collective agreement.

Pepall J..

Introduction

1 The Communications, Energy and Paperworkers Union of Canada ("CEP") requests an order lifting the stay of
proceedings in respect of certain grievances and directing that they be adjudicated in accordance with the provisions of
the applicable collective agreement. In the alternative, CEP requests an order amending the claims procedure order so
as to permit the subject claim to be adjudicated in accordance with the provisions of the collective agreement.

Background Facts

2 On October 6, 2009, the CMI Entities obtained an initial order pursuant to the CCAA4 staying all proceedings and
claims against them. Specifically, paragraphs 15 and 16 of that order stated:

NO PROCEEDINGS AGAINST THE CMI ENTITIES OR THE CMI PROPERTY

15. THIS COURT ORDERS that until and including November 5, 2009, or such later date as this Court may order
(the "Stay Period"), no proceeding or enforcement process in any court or tribunal (each, a "Proceeding”) shall be
commenced or continued against or in respect of the CMI Entities, the Monitor or the CMI CRA or affecting the
CMI Business or the CMI Property, except with the written consent of the applicable CMI Entity, the Monitor
and the CMI CRA (in respect of Proceedings affecting the CMI Entities, the CMI Property or the CMI Business),
the CMI CRA (in respect of Proceedings affecting the CMI CRA), or with leave of this Court, and any and all
Proceedings currently under way against or in respect of the CMI Entities or the CMI CRA or affecting the CM1
Business or the CMI Property are hereby stayed and suspended pending further Order of this Court. In the case of
the CMI CRA, no Proceeding shall be commenced against the CMI CRA or its directors and officers without prior
leave of this Court on seven (7) days notice to Stonecrest Capital Inc.

NO EXERCISE OF RIGHTS OR REMEDIES

16. THIS COURT ORDERS that during the Stay Period, all rights and remedies of any individual, firm,
corporation, governmental body or agency, or any other entities (all of the foregoing, collectively being "Persons"
and each being a "Person") against or in respect of the CMI Entities, the Monitor and/or the CMI CRA, or affecting
the CMI Business or the CMI Property, are hereby stayed and suspended except with the written consent of the
applicable CMI Entity, the Monitor and the CMI CRA (in respect of rights and remedies affecting the CMI Entities,
the CMI Property or the CMI Business), the CMI CRA (in respect of rights or remedies affecting the CMI CRA),
or leave of this Court, provided that nothing in this Order shall (i) empower the CMI Entities to carry on any
business which the CMI entities are not lawfully entitled to carry on, (ii) exempt the CMI Entities from compliance
with statutory or regulatory provisions relating to health, safety or the environment, (iii) prevent the filing of any
registration to preserve or perfect a security interest, or (iv) prevent the registration of claim for lien.

3 On October 14, 2009, as part of the CCAA proceedings, I granted a claims procedure order which established a
claims procedure for the identification and quantification of claims against the CMI Entities. In that order, "Claim" is

defined as any right or claim of any Person against one or more of the CMI Entities in existence on the Filing Date :
(a "Prefiling Claim") and any right or claim of any Person against one or more of the CMI Entities arising out of the
restructuring on or after the Filing Date (a "Restructuring Claim"). Claims arising prior to certain dates had to be asserted
within the claims procedure failing which they were forever extinguished and barred. Pursuant to the claims procedure
order, subject to the discretion of the Court, claims of any person against one or more of the CMI Entities were to be
determined by a claims officer who would determine the validity and amount of the disputed claim in accordance with
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the claims procedure order. The Honourable Ed Saunders, The Honourable Jack Ground and The Honourable Coulter
Osborne were appointed as claims officers. Other persons could also be appointed by court order or on consent of the
CMI Entities and the Monitor. This order was unopposed. It was amended on November 30, 2009 and again the motion
was unopposed. As at October 29, 2010, over 1,800 claims asserted against the CMI Entities had been finally resolved
in accordance with and pursuant to the claims procedure order.

4 On October 27, 2010, CEP was authorized to represent its current and former union members including pensioners
employed or formerly employed by the CMI Entities to the extent, if any, that it was necessary to do so.

5  On the date of the initial order, CEP had a number of outstanding grievances. CEP filed claims pursuant to the
claims procedure order in respect of those grievances. The claim that is the subject matter of this motion is the only claim
filed by CEP that has not been resolved and therefore is the only claim filed by CEP that requires adjudication. There
is at least one other claim in Western Canada that may require adjudication.

6 John Bradley had been employed for 20 years by Global Television, a division of Canwest Television Limited
Partnership ("CTLP"), one of the CMI Entities. Mr. Bradley is a member of CEP. On February 24, 2010, CTLP
suspended Mr. Bradley for alleged misconduct. On March 8, 2010, CEP filed a grievance relating to his suspension
under the applicable collective agreement. On March 25, 2010, CTLP terminated his employment. On March 26, 2010,
CEP filed a grievance requesting full redress for Mr. Bradley's termination. This would include reinstatement to his
employment. On June 23, 2010 a restructuring period claim was filed with respect to the Bradley grievances on the
following basis:

The Union has filed this claim in order to preserve its rights. Filing this claim is without prejudice to the Union's
ability to pursue all other remedies at its disposal to enforce its rights, including any other statutory remedies
available. Notwithstanding that the Union has filed the present claim, the Union does not agree that this claim

is subject to compromise pursuant [to the CCAA] 2 The Union reserves its right to make further submissions in
this regard.

7  In spite of the parties’ good faith attempts to resolve the Bradley grievances and the Bradley claim, no resolution
was achieved.

8  The Plan was sanctioned on July 28, 2010 and implemented on October 27, 2010. At that time, all of the operating
assets of the CMI Entities were transferred to the Plan Sponsor and the CMI Entities ceased operations. The CTLP
stay was also terminated. The stay with respect to the Remaining CMI Entities (as that term is defined in the Plan) was
extended until May 5, 2011. Pursuant to an order dated September 27, 2010, following the Plan implementation date
the Monitor shall be:

(a) empowered and authorized to exercise all of the rights and powers of the CMI Entities under the Claims
Procedure Order, including, without limitation, revise, reject, accept, settle and/or refer for adjudication Claims
(as defined in the Claims Procedure Order) all without (i) seeking or obtaining the consent of the CMI Entities,
the Chief Restructuring Advisor or any other person, and (ii) consulting with the Chief Restructuring Advisor
in the CMI Entities; and

(b) take such further steps and seek such amendments to the Claims Procedure Order or additional orders as
the Monitor considers necessary or appropriate in order to fully determine, resolve or deal with any Claims.

9 The Monitor has taken the position that if the Bradley matter is not resolved, the claim should be referred to a
claims officer for determination. It is conceded that a claims officer would have no jurisdiction to reinstate Mr. Bradley
to his employment.

10 CEP now requests an order lifting the stay of proceedings in respect of the Bradley grievances and directing that
they be adjudicated in accordance with the provisions of the collective agreement. In the alternative, CEP requests an

31 All fighls reseyved,
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order amending the claims procedure order so as to permit the Bradley claim to be adjudicated in accordance with the
provisions of the collective agreement.

11 For the purposes of this motion and as is obvious from the motion seeking to lift the stay, both CEP and the
Monitor agree that the stay did catch the Bradley claim and that it is encompassed by the definition of claim found in
the claims procedure order.

12 Since the commencement of the CCA44 proceedings, CEP has only sought to lift the stay in respect of one other
claim, that being a claim relating to a grievance filed by CEP on behalf of Vicky Anderson. The CMI Entities consented
to lifting the stay in respect of Ms. Anderson's claim because at the date of the initial order, there had already been eight
days of hearing before an arbitrator, all evidence had already been called, and only one further date was scheduled for
final argument. Ultimately, the arbitrator ordered that Ms. Anderson be reinstated but made no order for compensation.

13 Pursuant to Article 12.3 of the applicable collective agreement, discharge grievances are to be heard by a single
arbitrator. All other grievances are to be heard by a three person Board of Arbitration unless the parties consent to
submit the grievance to a single arbitrator. The single arbitrator is to be selected within 10 days of the notice of referral to
arbitration from a list of 5 people drawn by lot. An award is to be given within 30 days of the conclusion of the hearing.
The list of arbitrators was negotiated and included in the collective agreement. The arbitrator has the power to reinstate
with or without compensation.

14  The evidence before me suggests that adjudications of grievances under collective agreements are typically much
more costly and time consuming than adjudications before a claims officer as the latter may determine claims in a
summary manner and there is more control over scheduling. The Monitor takes the position that additional cost and
delay would arise if the claims were adjudicated pursuant to the terms of the collective agreement rather than pursuant
to the terms of the claims procedure order.

Issues
15 Both parties agree that the following two issues are to be considered:

(a) Should this court lift the stay of proceedings in respect of the Bradley grievances and direct that the Bradley
grievances be adjudicated in accordance with the provisions of the collective agreement?

(b) Should this court amend the claims procedure order so as to permit the Bradley claim to be adjudicated in
accordance with the provisions of the collective agreement?

Positions of the Parties

16  In brief, dealing firstly with the stay, CEP submits that the balance of convenience favours pursuit of the grievances
through arbitration. CEP is seeking to compel the employer to comply with fundamental obligations that flow from
the collective agreement. This includes the appointment of an arbitrator on consent who has jurisdiction to award
reinstatement if he or she determines that there was no just cause to terminate Mr. Bradley's employment. Requiring that
the claim and the grievances be adjudicated in a manner that is inconsistent with the collective agreement would have
the effect of depriving the griever of some of the most fundamental rights under a collective agreement. Furthermore,
permitting the grievances to proceed to arbitration would prejudice no one.

17 Alternatively, CEP submits that the claims procedure order ought to be amended. It is in conflict with the terms
of the collective agreement. Pursuant to section 33 of the CCA4, the collective agreement remains in force during the
CCAA proceedings. The claims procedure order must comply with the express requirements of the CCA44. Lastly, orders
issued under the CCA4A4 should not infringe upon the right to engage in associational activities which are protected by
the Charter of Rights and Freedoms.
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18 The Monitor opposes the relief requested. On the issue of the lifting of the stay, it submits that the CCA4 is
intended to provide a structured environment for the negotiation of compromises between a debtor company and its
creditors for the benefit of both. The stay of proceedings permits the CCAA4 to accomplish its legislative purpose and in
particular enables continuance of the company seeking CCAA protection.

19 The lifting of a stay is discretionary. Mr. Bradley is no more prejudiced than any other creditor and the claims
procedure established under the order has been uniformly applied. The claims officer has the power to recognize Mr.
Bradley's right to reinstatement and monetize that right. The efficacy of CCA4 proceedings would be undermined if
a debtor company was forced to participate in an arbitration outside the CCA4 proceedings. This would place the
resources of an insolvent CCAA debtor under strain. The Monitor submits that CEP has not satisfied the onus to
demonstrate that the lifting of the stay is appropriate in this case.

20 As for the second issue, the Monitor submits that the claims procedure order should not be amended. Courts
regularly affect employee rights arising from collective agreements during CCA4 4 proceedings and recent amendments to
the CCAA4 do not change the existing case law in this regard. Furthermore, amending the claims procedure order would
undermine the purpose of the CCAA. Lastly, relying on the Supreme Court of Canada's statements in fealth Services &

Support-Fucilities Subsector Bargaining Assn. v. British Columbia 3, the claims procedure order does not interfere with
freedom of association.

21 Following argument, I requested additional brief written submissions on certain issues and in particular, to what
employment Mr. Bradley would be reinstated if so ordered. I have now received those submissions from both parties.

Discussion
1. Stay of Proceedings

22 The purpose of the CCAA has frequently been described but bears repetition. In Leimdorff General Partner Lid.,
Re? , Farley J. stated:

The CCAA 1s intended to provide a structured environment for the negotiation of compromises between a debtor
company and its creditors for the benefit of both.

23 The stay provisions in the CCAA are discretionary and very broad. Section 11.02 provides that:

(1) A court may, on an initial application in respect of the debtor company, make an order on any terms that
it may impose, effective for the period that the court considers necessary, which period may not be more than
30 days,

(a) staying, until otherwise ordered by the court, all proceedings taken or that might be taken in respect
of the company under the Bankruptcy and Insolvency Act or the Winding Up and Restructuring Act;

(b) restraining, until otherwise ordered by the court, further proceedings in any action, suit or proceeding
against the company; and

(c) prohibiting, until otherwise ordered by the court, the commencement of any action, suit or proceeding
against the company.

(2) A court may, on an application in respect of a debtor company other than an initial application, make an
order, on any terms that it may impose, ‘
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(a) staying, until otherwise ordered by the court, for any period that the court considers necessary, all
proceedings taken or that might be taken in respect of the company under an A4ct referred to in paragraph

(I)@);

(b) restraining, until otherwise ordered by the court, further proceedings in any action, suit or proceeding
against the company; and

(c) prohibiting, until otherwise ordered by the court, the commencement of any action, suit or proceeding
against the company.

24 As the Court of Appeal noted in Nortel Networks Corp., Re 5, the discretion provided in section 11 is the engine
that drives this broad and flexible statutory scheme. The stay of proceedings in section 11 should be broadly construed to
accomplish the legislative purpose of the CCAA and in particular to enable continuance of the company seeking CCA4

protection: Lehndor(f General Partner Lid. 6.
25  Section 11 provides an insolvent company with breathing room and by doing so, preserves the status quo to assist

the company in its restructuring or arrangement and prevents any particular stakeholder from obtaining an advantage
over other stakeholders during the restructuring process. It is anticipated that one or more creditors may be prejudiced

in favour of the collective whole. As stated in Lefdorff General Partner Lid, 7.

The possibility that one or more creditors may be prejudiced should not affect the court's exercise of its authority
to grant a stay of proceedings under the CCAA4 because this effect is offset by the benefit to all creditors and to
the company of facilitating a reorganization. The court's primary concerns under the CCA4 must be for the debtor
and all of the creditors.

26  In Cumnvest Global Communications Corp., Re®, 1 had occasion to address the issue of lifting a stay in a CC44
proceeding. I referred to situations in which a court had lifted a stay as described by Paperny J. (as she then was) in

Canadian Airlines Corp., Re.” and by Professor McLaren in his book, "Canadian Commercial Reorganization: Preventing

Bankruptcy” 10 They included where:
a) a plan is likely to fail;

b) the applicant shows hardship (the hardship must be caused by the stay itself and be independent of any pre-
existing condition of the applicant creditor);

c) the applicant shows necessity for payment;

d) the applicant would be significantly prejudiced by refusal to lift the stay and there would be no resulting
prejudice to the debtor company or the positions of creditors;

e) it is necessary to permit the applicant to take steps to protect a right that could be lost by the passage of time;

f) after the lapse of a significant period, the insolvent debtor is no closer to a proposal than at the commencement
of the stay period;

¢) there is a real risk that a creditor's loan will become unsecured during the stay period;

h) it is necessary to allow the applicant to perfect a right that existed prior to the commencement of the stay
period;

1) it is in the interests of justice to do so.

WantlswNext canabs Copyright € Thomson Reuters Canada Limited or its icensors fexcluding individual court documents). Afl rights reserved.




Canwest Global Communications Corp., Re, 2011 ONSC 2218, 2011 CarswellOnt 2392
2011 ONSC 2215, 2011 CarsweliOnt 2392, [2011] O.J. No. 1590...

27  The lifting of a stay is discretionary. As I wrote in Canwesr Global Communications Corp., Re .

There are no statutory guidelines contained in the Act. According to Professor R.H. McLaren in his book "Canadian
Commercial Redrganization: Preventing Bankruptcy"”, an opposing party faces a very heavy onus if it wishes to
apply to the court for an order lifting the stay. In determining whether to lift the stay, the court should consider
whether there are sound reasons for doing so consistent with the objectives of the CCAA, including a consideration
of the balance of convenience, the relative prejudice to parties, and where relevant, the merits of the proposed action:

ICR Commercial Real Estare (Regina) Lid. v. Bricore Land Group Lid. (2007), 33 C.B.R. (5 th) 50 (Sask. C.A.) at
para. 68. That decision also indicated that the judge should consider the good faith and due diligence of the debtor
company.

28  There appears to be no real issue that the grievances are caught by the stay of proceedings. In Smoky River Coal

Lid., Re' , the issue was whether a judge had the discretion under the CCAA to establish a procedure for resolving a
dispute between parties who had previously agreed by contract to arbitrate their disputes. The question before the court
was whether the dispute should be resolved as part of the supervised reorganization of the company under the CCA44 or
whether the court should stay the proceedings while the dispute was resolved by an arbitrator. The presiding judge was
of the view that the dispute should be resolved as expeditiously as possible under the CCAA4 proceedings. The Alberta
Court of Appeal upheld the decision stating:

The above jurisprudence persuades me that "proceedings” in section 11 includes the proposed arbitration under the
B.C. Arbitration Act. The Appellants assert that arbitration is expeditious. That is often, but not always, the case.
Arbitration awards can be appealed. Indeed, this is contemplated by section 15(5) of the Rules. Arbitration awards,
moreover, can be subject to judicial review, further lengthening and complicating the decision making process. Thus,
the efficacy of CCA44 proceedings (many of which are time sensitive) could be seriously undermined if a debtor
company was forced to participate in an extra-CCA4 arbitration. For these reasons, having taken into account the
nature and purpose of the CCA44, I conclude that, in appropriate cases, arbitration is a "proceeding" that can be

stayed under section 11 of the CCAA. 13

29  Ido recognize that the Smoky River decision did not involve a collective agreement but an agreement to arbitrate.
That said, the principles described also apply to an arbitration pursuant to the terms of a collective agreement.

30 In considering balance of convenience, CEP's primary concerns are that the claims procedure order does not
accord with the rights and obligations contained in the collective agreement. Firstly, a claims officer is the adjudicator
rather than an arbitrator chosen pursuant to the terms of the collective agreement and secondly, reinstatement is not an
available remedy before a claims officer. Thirdly, an arbitration imports rules of natural justice and procedural fairness
whereas the claims procedure is summary in nature.

31 Theclaims officers who were identified in the claims procedure order are all former respected and experienced judges
who are well suited and capable of addressing the issues arising from the Bradley claim. Furthermore, had this been a
real issue, CEP could have raised it earlier and identified another claims officer for inclusion in the claims procedure
order. Indeed, an additional claims officer still could be appointed but no such request was ever advanced by CEP.

32 Should the claims officer find that CTLP did not have just cause to terminate Mr. Bradley's employment, he can
recognize Mr. Bradley's right to reinstatement by monetizing that right. This was done for a multitude of other claims
in the CCAA proceedings including claims filed by CEP on behalf of other members. I note that Mr. Bradley would not
be receiving treatment different from that of any other creditor participating in the claims process.

33 The claims process is summary in nature for a reason. It reduces delay, streamlines the process, and reduces expense
and in so doing promotes the objectives of CCAA. Indeed, if grievances were to customarily proceed to arbitration,
potential exists to significantly undermine the CCAA proceedings. Arbitration of all claims arising from collective
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agreements would place the already stretched resources of insolvent CCA4A4 debtors under significant additional strain
and could divert resources away from the restructuring. It is my view that generally speaking, grievances should be
adjudicated along with other claims pursuant to the provisions of a claims procedure order within the context of the
CCAA proceedings.

34  That said, it seems to me that this case is unique. While the claims procedure order and the meeting order of June
23, 2010 provide that all claims against CTLP and others arising prior to certain dates must be asserted within the claims
procedure failing which they are forever extinguished and barred, the stay relating to CTPL was terminated on October
27, 2010. CTLP has emerged from CCAA protection and is currently operating in the normal course having changed
its name to Shaw Television Limited Partnership ("STLP"). If the grievance relating to Mr. Bradley's termination is
successful, he could be reinstated to his employment at STLP. The position of CEP, Mr. Bradley and the Monitor is that
reinstatement, if ordered, would be to STLP. Counsel for CEP advised the court that notice of the motion was given
to STLP and that a representative was present in court for the argument of the motion although did not appear on the
record. The Monitor has also confirmed that Shaw Communications Inc., the parent of STLP, was aware of the motion
and its counsel has confirmed its understanding that any reinstatement of Mr. Bradley, if ordered, would be to STLP.

35 As mentioned, Mr. Bradley was a 20 year employee. While I do not consider the identity of the arbitrator and
the natural justice arguments of CEP to be persuasive, given the stage of the CCAA proceedings, the fact that the stay
relating to CTLP has been lifted, and Mr. Bradley's employment tenure, I am persuaded that he ought to be given the
opportunity to pursue his claim for reinstatement rather than being compelled to have that entitlement monetized by a
claims officer if so ordered. Counsel for the Monitor has confirmed that the timing of the distributions would not appear
to be affected by the outcome of this motion. No meaningful prejudice would ensue to any stakeholder. It seems to me
that the balance of convenience and the interests of justice favour lifting the stay to permit the grievances to proceed
through arbitration rather than before the claims procedure officer. Therefore, CEP's motion to lift the stay is granted
and the Bradley grievances may be adjudicated in accordance with the terms of the collective agreement.

2. Amendment of the Claims Procedure Ovder

36 Inlight of my decision on the stay, it is not strictly necessary to consider whether the claims procedure order should
be amended as requested by CEP as alternative relief. As this issue was argued, however, I will address it.

37  Section 33 of CCAA was added to the statute in September, 2009. The relevant sub-sections now provide:

33(1) If proceedings under this Act have been commenced in respect of a debtor company, any collective agreement
that the company has entered into as the employer remains in force, and may not be altered except as provided
in this section or under the laws of the jurisdiction governing collective bargaining between the company and the
bargaining agent.

33(8) For greater certainty, any collective agreement that the company and the bargaining agent have not agreed
to revise remains in force, and the court shall not alter its terms.

38  Justice Mongeon of the Québec Superior Court had occasion to address the effect of section 33 of the CCAA4 in

White Birch Paper Holding Co.. Re 14 He stated that the fact that a collective agreement remains in force under a CCAA4
proceeding does not have the effect of "excluding the entire collective labour relations process from the application of

the CCAA." 15 He went on to write that:

It would be tantamount to paralyzing the employer with respect to reducing its costs by any means at all, and to

providing the union with a veto with regard to the restructuring process. 16
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39 In Canwest Global Communications Corp., Re. 17 I wrote that section 33 of the CCAA "maintains the terms and

obligations contained in the collective agreement but does not alter priorities or status.” '8 In that case when dealing
with the issue of immediate payment of severance payments, I wrote:

There are certain provisions in the amendments that expressly mandate certain employee related payments. In
those instances, section 6(5) dealing with a sanction of a plan and section 36 dealing with a sale outside the
ordinary course of business being two such examples, Parliament specifically dealt with certain employee claims.
If Parliament had intended to make such a significant amendment whereby severance and termination payments
(and all other payments under a collective agreement) would take priority over secured creditors, it would have

g
done so expressly. 19

40  Iagree with the Monitor's position that if Parliament had intended to carve grievances out of the claims process, it
would have done so expressly. To do so, however, would have undermined the purpose of the CCA4 and in particular,
the claims process which is designed to streamline the resolution of the multitude of claims against an insolvent debtor in
the most time sensitive and cost efficient manner. It is hard to imagine that it was Parliament's intention that grievances
under collective agreements be excluded from the reach of the stay provisions of section 11 of the CCA4 or the ancillary
claims process. In my view, such a result would seriously undermine the objectives of the Act.

41 Furthermore, I note that over 1,800 claims have been processed and dealt with by way of the claims procedure
order, many of them involving claims filed by CEP on behalf of its members. CEP was provided with notice of the
motion wherein the claims procedure order and the claims officers were approved. CEP did not raise any objection to
the claims procedure order, the claims officers or the inclusion of grievances in the claims procedure at the time that
the order was granted. The claims procedure order was not an order made without notice and none of the prerequisites
to variation of an order has been met. Had I not lifted the stay, I would not have amended the claims procedure order
as requested by CEP.

42  CEP's last argument is that the claims procedure order interferes with Mr. Bradley's freedoms under the Canadian
Charter of Rights and Freedoms. In this regard I make the following observations. Firstly, this argument was not advanced
when the claims procedure order was granted. Secondly, CEP is not challenging the validity of any section of the CCAA.
Thirdly, nothing in the statute or the claims procedure inhibits the ability to collectively bargain. In Health Services &

Support-Facilities Subsecior Bargaining Assn. v. British Columbia 20 , the Supreme Court of Canada stated:

We conclude that section 2(d) of the Charter protects the capacity of members of labour unions to engage, in
association, in collective bargaining on fundamental workplace issues. This protection does not cover all aspects of
"collective bargaining”, as that term is understood in the statutory labour relations regimes that are in place across
the country. Nor does it ensure a particular outcome in a labour dispute or guarantee access to any particularly
statutory regime. ...

In our view, it is entirely possible to protect the "procedure” known as collective bargaining without mandating

. . . . .. 2
constitutional protection for the fruits of that bargaining process. 21

43  Inmy view, nothing in the claims procedure or the CCA4 impacts the procedure known as collective bargaining.

Conclusion

44  Under the circumstances, the request to lift the stay as requested by CEP is granted. Had it been necessary to do

50, [ would have dismissed the alternative relief requested.
Motion granted.
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Footnotes
i The Filing Date was October 6, 2009, the date of the initial order.
2 The words in brackets were omitted but presumably this was the intention.
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4 (1993), 17 C.B.R. (3d) 24 (Ont. Gen. Div. [Commercial List]) at para. 6.
5 (Ont. C.A)) at para. 33.

6 Supra, note 4 at para. 10.

7 Ibid, at para. 6.

8 (Ont. S.C.J. [Commercial List]).

9 (2600}‘ 19 C.B.R. (4th) 1 (Alta. Q.B.)

10 (Aurora: Canada Law Book, looseleaf) at para. 3.3400.
it Supra, note § at para. 32.

i2 (Alta. C.A))

13 Ibid, at para. 33.

14 2010 QCCS 2590 (C.S. Que.)

15 Ibid, at para. 31.

16 Ibid, at para. 35.

17 (Ont. S.C.J. [Commercial List])

18 lbid, at para. 32.

19 Ibid, at para. 33.

20 Supra, note 3.

21 Ibid, at at paras. 19 and 29.
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Bankruptcy and insolvency --- Practice and procedure in courts — Stay of proceedings

Application to lift stay — B Ltd. owned building and other properties — B Ltd. filed under Companies Creditors'
Arrangement Act ("CCAA") and stay of proceedings was imposed — Supervising judge appointed exclusive selling
officer for B Ltd. properties, and appointed chief restructuring officer ("CRQ") to assist with sale — CRO accepted
purchaser's offer on B Ltd. properties ("offer") — CRO submitted report to supervising judge recommending sale
of building and advising that offer represented greatest value obtainable — CRO signed agreement with realtor
("disputed agreement") — Disputed agreement provided that realtor would be protected as agent of record if B Ltd.
sold pursuant to offer, and pl;rchaser later resold building to city — Realtor took position that it had introduced
city to opportunity to purchase building, and was therefore entitled to commission — Realtor's application for
leave to commence action against B Ltd. was dismissed — Supervising judge held that realtor failed to establish
"prima facie case" — Realtor appealed — Appeal allowed in part — Appeal was allowed with respect to costs
only — "Sound reasons” test was better than "prima facie case" test in deciding whether to lift stay under CCAA
— Nonetheless, realtor did not reach necessary threshold — Relevant facts included that building was subject to
exclusive selling officer agreement; that two days before disputed agreement, supervising judge received CRO report
recommending sale of building; that disputed agreement stated that properties were under contract to sell; and that
there was no sale from B Ltd. to city — Language in disputed agreement supported CRO's position that purpose
of agreement was to provide for eventuality of failed sale — Further, supervising judge issued at least five orders
dealing substantively with sale of building to purchaser — B Ltd.'s argument, that it was not subject to stay order,
was rejected — Application to lift stay must be made to commence action against debtor subject to CCAA order,
regardless of whether claim arises before or after initial order — Section 11.3 of CCAA does not grant post-filing
creditor right to sue without obtaining leave.

Bankruptcy and insolvency --- Proposal — Companies' Creditors Arrangement Act — Arrangements — Effect of
arrangement — Stay of proceedings

Application to lift stay — B Ltd. owned building and other properties — B Ltd. filed under Companies Creditors'
Arrangement Act ("CCAA") and stay of proceedings was imposed — Supervising judge appointed exclusive selling
officer for B Ltd. properties, and appointed chief restructuring officer ("CRO") to assist with sale — CRO accepted
purchaser's offer on B Ltd. properties ("offer") — CRO submitted report to supervising judge recommending sale
of building and advising that offer represented greatest value obtainable — CRO signed agreement with realtor
("disputed agreement”) — Disputed agreement provided that realtor would be protected as agent of record if B Ltd.
properties were sold to other potential buyers, including City of Regina ("city") — B Ltd. properties were ultimately
sold pursuant to offer, and purchaser later resold building to city — Realtor took position that it had introduced
city to opportunity to purchase building, and was therefore entitled to commission — Realtor's application for

LaveiNexts canans Copyright @ Thomson Reuters Canada Limited o its licensors {exciuding individual court dogurmentsh. All rignts reserved,



ICR Commercial Real Estate (Regina} Ltd. v, Bricore Land..., 2007 SKCA 72, 2007...

2007 SKCA 72, 2007 CarswellSask 324, [2007] 9 W.W.R. 79, [2007] S.J. No. 313...

leave to commence action against B Ltd. was dismissed — Supervising judge held that realtor failed to establish
"prima facie case” — Realtor appealed — Appeal allowed in part — Appeal was allowed with respect to costs
only — "Sound reasons” test was better than "prima facie case" test in deciding whether to lift stay under CCAA
— Nonetheless, realtor did not reach necessary threshold — Relevant facts included that building was subject to
exclusive selling officer agreement; that two days before disputed agreement, supervising judge received CRO report
recommending sale of building; that disputed agreement stated that properties were under contract to sell; and that
there was no sale from B Ltd. to city — Language in disputed agreement supported CRO's position that purpose
of agreement was to provide for eventuality of failed sale — Further, supervising judge issued at least five orders
dealing substantively with sale of building to purchaser — B Ltd.'s argument, that it was not subject to stay order,
was rejected — Application to lift stay must be made to commence action against debtor subject to CCAA order,
regardless of whether claim arises before or after initial order — Section 11.3 of CCAA does not grant post-filing
creditor right to sue without obtaining leave.

Debtors and creditors -— Receivers — Actions by and against receiver — Actions against receiver

Against chief restructuring officer — Application to lift stay — B Ltd. owned building and other properties —
B Ltd. filed under Companies Creditors' Arrangement Act ("CCAA") — Supervising judge stayed proceedings
and appointed chief restructuring officer ("CRQO") — Order appointing CRO stated that he could not be sued
personally except for acts of fraud, gross negligence or wilful misconduct, but order was ambiguous about acts of
bad faith — CRO accepted purchaser's offer on B Ltd. properties ("offer") — CRO submitted report to supervising
judge recommending sale of building and advising that offer represented greatest value obtainable — CRO signed
agreement with realtor ("disputed agreement") — Disputed agreement provided that realtor would be protected
as agent of record if B Ltd. properties were sold to other potential buyers, including City of Regina ("city") — B
Ltd. properties were ultimately sold pursuant to offer, and purchaser later resold building to city — Realtor took
position that it had introduced city to opportunity to purchase building, and was therefore entitled to commission
— Realtor's application for leave to commence action against CRO personally based on bad faith was dismissed —
Supervising judge held that realtor was required to allege fraud, gross negligence or wilful misconduct, and failed
to do so — Supervising judge accepted CRO's explanation that he was not aware that purchaser was going to
resell building — Realtor appealed — Appeal allowed in part — Appeal was allowed with respect to costs only —
Supervising judge did not err in refusing to lift stay to permit action against CRO personally — Supervising judge
considered status of CRO as officer of court, noted ambiguity in order, and weighed evidence to certain extent.

Debtors and creditors --- Receivers — Actions by and against receiver — Practice and procedure — Costs

On application to lift stay — B Ltd. owned building and other properties — B Ltd. filed under Companies Creditors'
Arrangement Act ("CCAA") — Supervising judge stayed proceedings and appointed chief restructuring officer
("CRO") — Order appointing CRO stated that he could not be sued personally except for bad faith or other acts of
misconduct — CRO accepted purchaser's offer on B Ltd. properties ("offer") — CRO signed agreement with realtor
("disputed agreement") — Disputed agreement provided that realtor would be protected as agent of record if B Ltd.
properties were sold to other potential buyers, including City of Regina ("city") — B Ltd. properties were ultimately
sold pursuant to offer, and purchaser later resold building to city — Realtor took position that it had introduced city
to opportunity to purchase building, and was therefore entitled to commission — Realtor's application for leave to
commence action against B Ltd. and against CRO personally was dismissed — Supervising judge held that realtor
did not have tenable cause of action against B Ltd. or CRO — Supervising judge accepted CRO's explanation that
he was not aware that purchaser was going to resell building — Supervising judge awarded substantial indemnity
costs to B Ltd. and CRO, on ground that realtor had alleged bad faith by CRO — Supervising judge declined
to award solicitor-and-client costs on ground that there was no inappropriate conduct giving rise to litigation ——
Realtor appealed — Appeal allowed in part — Appeal was allowed with respect to costs only — Supervising judge
erred in awarding substantial indemnity costs — There was no basis on which to order substantial indemnity costs
with respect to stay in relation to B Ltd. — Bad faith was not alleged on part of B Ltd. — With respect to allegation
of bad faith against CRQO, realtor could not be faulted for making very allegation that it was required to make to
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bring application — Award of substantial indemnity costs is punitive and must meet same test used for solicitor-
and-client costs.

Civil practice and procedure --- Costs — Particular orders as to costs — Costs on solicitor and client basis — Grounds
for awarding — Unfounded allegations

Against chief restructuring officer — B Ltd. owned building and other properties — B Ltd. filed under Companies
Creditors’ Arrangement Act ("CCAA") — Supervising judge stayed proceedings and appointed chief restructuring
officer ("CRO") — Order appointing CRO stated that he could not be sued personally except for bad faith or other
acts of misconduct — CRO accepted purchaser’s offer on B Ltd. properties ("offer") — CRO signed agreement
with realtor ("disputed agreement") — Disputed agreement provided that realtor would be protected as agent of
record if B Ltd. properties were sold to other potential buyers, including City of Regina ("city") — B Ltd. properties
were ultimately sold pursuant to offer, and purchaser later resold building to city — Realtor took position that
it had introduced city to opportunity to purchase building, and was therefore entitled to commission — Realtor's
application for leave to commence action against B Ltd. and against CRO personally was dismissed — Supervising
judge held that realtor did not have tenable cause of action against B Ltd. or CRO — Supervising judge accepted
CRO’s explanation that he was not aware that purchaser was going to resell building — Supervising judge awarded
substantial indemnity costs to B Ltd. and CRO, on ground that realtor had alleged bad faith by CRO — Supervising
Jjudge declined to award solicitor-and-client costs on ground that there was no inappropriate conduct giving rise
to litigation — Realtor appealed — Appeal allowed in part — Appeal was allowed with respect to costs only —
Supervising judge erred in awarding substantial indemnity costs — There was no basis on which to order substantial
indemnity costs with respect to stay in relation to B Ltd. — Bad faith was not alleged on part of B Ltd. — With
respect to allegation of bad faith against CRO, realtor could not be faulted for making very allegation that it was
required to make to bring application — Award of substantial indemnity costs is punitive and must meet same test
used for solicitor-and-client costs.
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[Jackson J.A. (Klebuc C.J.S. and Smith J.A. concurring):] . . . while [the judge, in awarding substantial indemnity
costs,] indicated he was not awarding solicitor-and-client costs, there is not a sufficient distinction between
substantial indemnity costs and solicitor-and-client costs. An award approaching solicitor-and-client costs is still a
punitive order and, as there is no authority for the awarding of substantial indemnity costs, relies upon the same
jurisprudential base as solicitor-and-client costs.

APPEAL by creditor from judgment reported at JCR Commercial Real Estate (Regina) Ltd. v. Bricore Land Group
Ltd. (2007), 2007 SKQB 121, 2007 CarswellSask 157, 33 C.B.R. {5th) 39 (Sask. Q.B.) dismissing application to lift stay
against debtor under Companies Creditors' Arrangement Act, and from judgment reported at ICR Commercial Real
Estate (Regina) Litd. v. Bricore Land Group Ltd. {2007), 2007 SKQB 144, 2007 CarswellSask 264, 33 C.B.R. (5th) 46
(Sask. Q.B.) ordering costs against creditor.
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Jackson J.A.:
I. Introduction

| This appeal concerns a claim arising on a "post-filing" basis after a restructuring order had been made under the

Companies' Creditors Arrangement Act ! (the "CCAA"). The restructuring failed. The principal assets of the companies
have been sold and the net proceeds are being held for distribution. The post-filing claim is asserted against: (i) the
companies, which are subject to the CCAA4 order; and (ii) against the companies’ Chief Restructuring Officer.

2 The post-filing claimant is ICR Commercial Real Estate (Regina) Ltd. ("ICR"). ICR claims a real estate commission
with respect to the sale of a building belonging to Bricore Land Group Ltd. Bricore Land and four related companies
(collectively "Bricore") are all subject to an initial order ("Initial Order") granted by Koch J. on January 4, 2006 pursuant
to s. 11(3) of the CCAA. The Chief Restructuring Officer, Maurice Duval (the "CRO"), was appointed by Koch J. on
May 23, 2006 (the "CRO Order"). Koch J. has been the supervising CCA4 judge since the Initial Order.

3 The Initial Order and the CRO Order impose the usual stay of proceedings against Bricore and prohibit the
commencement of new actions against Bricore and the CRO, without leave of the Court.

4 ICR applied to Koch J. for directions and, in the alternative, for leave to commence actions against Bricore and the
CRO. By fiats dated April 9, 2007 and April 25, 2007, Koch J. held that the Initial Order and the CRO Order prohibiting
the commencement of actions apply to ICR and that leave of the Court is required. He refused leave and also awarded
substantial indemnity costs against ICR.

5  On May 23, 2007, ICR applied in Court of Appeal chambers for leave to appeal, pursuant to s. 13 of the CCAA4,
and received leave to appeal the same day. The appeal was heard on June 7, 2007 and dismissed in relation to the lifting
of the stay application and allowed in relation to the costs order on June 13, 2007, with reasons to follow. These are
those reasons.

IL. Issues
6  The issues are:

1. Does the stay of proceedings imposed by the supervising CCAA4 judge J. under the Initial Order apply to
an action commenced by ICR, a post-filing claimant, such that leave to commence an action against Bricore
is required?

2. Does s. 11.3 of the CCA4.4 mean that a post-filing claimant cannot be subject to the stay of proceedings
imposed by the Initial Order?

3. If leave is required, did the supervising CCAA4 judge commit a reviewable error in refusing ICR leave to
commence an action against Bricore?

4. Did the supervising CCAA4 judge make a reviewable error in refusing leave to commence an action against
the CRO?

5. Did the supervising CCA4A4 judge err in awarding costs on a substantial indemnity basis?
IIT. Background

7 ICR'sclaim to a real estate commission arises as a result of these brief facts. Bricore owned four commercial real estate
properties in Saskatoon and three such properties in Regina (the "Bricore Properties"). ICR argued that it had marketed
one of the Regina properties, known as the Department of Education Building (the "Building"), to the City of Regina.
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8  Bricore sold the Building, at a purchase price of $700,000, “toa proposed purchaser, which assigned its interest to
101086849 Saskatchewan Ltd. 101086849 Saskatchewan in its turn sold the Building to the City of Regina for a price of
$1,075,000. * The certificate of title to the Building issued in early January, 2007 to 101086849 Saskatchewan, and the
certificate of title issued to the City of Regina in late January, 2007. The Building came to be sold pursuant to a series
of Court Orders made by Koch J., which I will now summarize.

9  AsIhaveindicated, the Initial Order was made on January 4, 2006. On February 13, 2006 Koch J. appointed CMN
Calgary Inc. as an Officer of the Court to pursue opportunities and to solicit offers for the sale or refinancing of the
Bricore Properties. He also authorized Bricore to enter into an agreement with CMN Calgary dated as of January 30,
2006 entitled "Exclusive Authority To Solicit Offers To Purchase.”

10 In May 2006, it was determined that Bricore could not be reorganized and, therefore, all the Bricore Properties
should be sold. On May 23, 2006, Koch J. appointed Maurice Duval, C.A., of Saskatoon, Saskatchewan as an officer
of the Court to act as CRO, and to assist with the sale of the assets.

11 The CRO Order confers these powers on the CRO pertaining to the proposed sale of the Bricore Properties:
7 ...

(e) subject to the stay of proceedings in effect in these proceedings, the power to take steps for the preservation
and protection of the Bricore Properties, including, without restricting the generality of the foregoing, (i) the
right to make payments to persons, if any, having charges or encumbrances on the Bricore Properties or any
part or parts thereof on or after the date of this Order, which payments shall include payments in respect of
realty taxes owing in respect of anf of the Bricore Properties, (ii) the right to make repairs and improvements to
the Bricore Properties or any parts thereof and (iii) the right to make payments for ongoing services in respect
of the Bricore Properties;

(g) subject to paragraphs 7C, 7D and 7E hereof, the power to work with, consult with and assist the court-
appointed selling officer (CMN Calgary Inc.) to negotiate with parties who make offers to purchase the Bricore
Properties in a manner substantially in accordance with the process and proposed timeline for solicitation of

such offers to purchase the Bricore Properties recommended by the Monitor in the Monitor's Third Report. ... 4
[Emphasis added.]

12 On June 19, 2006, Koch J. authorized the CRO to accept an offer to purchase the Bricore Properties, including
the Building, made by an undisclosed purchaser (the "Proposed Purchaser"), which offer to purchase was filed with the
Court and temporarily sealed. The order directed that any further negotiations between the CRO and the Proposed
Purchaser were to be completed by August 1, 2006.

13 Negotiations were protracted resulting in a further series of orders:

(a) August 1, 2006: Koch J. extended the timeframe for due diligence and further negotiations to be completed
by August 15, 2006;°

(b) August 18, 2006: Koch J. authorized the CRO to accept an Amended Offer to Purchase made the 15th day
of August, 2006. The Amended Offer to Purchase contemplated the sale by Bricore to the Proposed Purchaser

of six of the seven Bricore Properties including the Building; 6

(c) September 25, 2006: The closing date for the proposed sale by Bricore to the Proposed Purchaser of the six
properties was extended from October 15, 2006 to November 15, 2006; 7
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(d) October 10, 2006: Koch J. approved the sale of the six properties to their respective purchasers; in the case
of the Building, it was sold to 101086849 Saskatchewan Ltd. 8

Koch J. ultimately approved the sale of the Building to 101086849 Saskatchewan Ltd. as of November 30, 2006.

14 ICR said it had introduced the City of Regina to the opportunity to purchase the Building and it was therefore
entitled to a real estate commission based on the sale price to the City of Regina. Once its claim was denied by the
Monitor, ICR applied to Koch J. on March 22, 2007 contending that (a) "prior Orders of this Court requiring leave to
commence action” against Bricore and the CRO "do not apply in the circumstances”; and (b) in the alternative, "it is
entitled to an order granting leave to commence the proposed proceedings.” In support of its notice of motion, ICR filed
a draft statement of claim and a supporting affidavit with exhibits.

15  This is the substance of ICR's draft statement of claim against Bricore and the CRO:

4. At all material times Duval's actions in relation to the matters in issue in the within proceedings were carried out
in his capacity as chief restructuring officer for the Bricore Group.

7. Duval, pursuant to Order of the Court under the Companies' Creditors Arrangement Act, was authorized in
accordance in such order to market various assets of the Bricore Group, including the [Building]. [sic]

8. In the course of his efforts to market the [Building], Duval enlisted the aid of the plaintiff and its commercial
realtors, licensed as brokers under The Real Estate Act.

9. The plaintiff, in its efforts to market the properties of the Bricore Group under the direction of Duval, including
the [Building], introduced a prospective purchaser to Duval, namely the City of Regina.

10. By agreement dated September 27, 2006 made between the Plaintiff, the Bricore Group and Duval, it was agreed
that the Plaintiff would be protected as the agent of record to a commission for the sale of any of the Bricore Group
Properties for which the Plaintiff had located a purchaser.

11. The Plaintiff says that at the time of execution of the said Agreement by Duval on September 28, 2006, the City
of Regina was in the process of doing its "due diligence” on the [Building] and it was expected that a sale of the
[Building] to the City of Regina would be completed in the near future.

12. The Plaintiff says that, contrary to the Agreement entered into between the Plaintiff and the Defendants, Duval,
without the Plaintiff's knowledge and in bad faith, proceeded to arrange to sell the [Building] to a third party, namely

101086849 Saskatchewan ltd., which became the owner of the [Building] on or about January 3, 2007. 9 [Emphasis
added.]

16  While the words "bad faith" are not repeated in the affidavit evidence, Paul Mehlsen, the principal of ICR, swore
an affidavit in support of the application for leave, stating that he had examined the statement of claim and that to the
best of his knowledge the allegations contained therein are true. His affidavit also states:

13. Insofar as the attached letter states that "ICR is protected as agent of record”, this is commonly understood in
the industry as meaning that in the event a sale of the property took place in the protected period to a purchaser
introduced by the agent of record, then they would receive the usual commission for such sale, which in this case
would be 5%.

14. It would appear from the attached exhibit "A" that Larry Ruf arranged to have the Respondent, Maurice Duval,
agree to the arrangement, as well as adding that the protection would extend to the closing of any sale or December
31, 2006, whichever was the earlier.
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15. Attached hereto and marked as exhibit "B" to this my Affidavit is a true copy of an email dated October 31,
2006 from Larry Ruf to Evan Hubick, Jim Kambeitz and Jim Thompson of the proposed plaintiff, ICR. Such email
states in part:

I can confirm, on behalf of the CRO, that protection for the potential deals referenced in your letter of
September 27, 2006 will be honoured to November 30, 2006. 10

Exhibit "A" is a letter dated September 27, 2006 from Mr. Jim Thompson of ICR to Mr. Larry Ruf of Horizon

West Management Inc. It reads, in material part, as follows:

Please be advised that we have had ongoing discussions with potential buyers and tenants as follows:

1. 1500 — 4th Avenue [Department of Education Building] — we have been in regular contact with the City of
Regina Real Estate Department for over a year regarding the possibility of this site being acquired by the City.

In July a large contingent of City employees including a number from the Works and Engineering Department
toured the building over several hours. We have had continuous follow up with a Real Estate Department

official who confirmed recently that there still is an interest in the property and officials are in the due diligence

stage. In addition, we have exposed the property to Alfords Furniture and Flooring who have an ongoing

interest.

The purpose of this memo is to reinforce our ongoing efforts to market and represent the Bricore assets in Regina.
We are aware that the properties are under contract to sell and request that ICR be protected in the specific situations
as outlined. f

In the event we are not able to carry on in a formal fashion we would ask that you sign where indicated to
acknowledge that ICR is protected as the agent of record for the Tenants/Buyers noted herein for a period to extend

to December 31, 2006. 1!

The words "December 31, 2006" are struck out and these words are added: "Date of closing of a sale or December 31,
2006 whichever is earlier.” Mr. Ruf's name is crossed out and the signature of Maurice Duval, Chief Restructuring Officer
is added in its place.

18

Mr. Ruf, on behalf of Bricore, refuted ICR's claim in a sworn affidavit stating:

3. At no time did I approach ICR Regina in 2006 to initiate discussions regarding the sale or lease of the Department
of Education Building.

4. I received two or three unsolicited telephone calls regarding the Department of Education Building in September
of 2006 from representatives of ICR Regina (including Paul Mehlsen, Jim Kambeitz and Evan Hubick). During
those calls, representatives of ICR Regina informed me that they knew of certain parties who would be interested in
purchasing the Department of Education Building. In response to each of these inquiries, I informed representatives
of ICR:

(a) that I had no authority to participate in communications regarding a sale of the Department of
Education Building, and that all such inquiries should be directed to Maurice Duval, the court-appointed
Chief Restructuring Officer of Bricore Group; and

(b) that further information on the status of the restructuring of Bricore Group could be obtained on the

website of MLT. 12
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20

The CRO filed a report in response to ICR:

6. At the time of my review of the September 27, 2006 letter from ICR Regina, I was working very hard to attempt
to negotiate and conclude the final closing of the sale of the Bricore Properties to the purchasers identified in the
Accepted Offer to Purchase. I fully expected that sale to close (as it ultimately did effective November 30, 2006).
However, I determined that, in the event that such sale failed to close, Bricore Group would need to identify other
potential purchasers of the Bricore Properties very quickly. I therefore decided that it would be appropriate for
Bricore Group, by the CRO, to agree to protect ICR Regina for a commission in the unlikely event that the sale
contemplated by the Accepted Offer to Purchase did not close, and it subsequently became necessary for Bricore
Group instead to conclude a sale of the Bricore Properties to one or more of the prospective purchasers of the three
Bricore Properties located in Regina (as specifically identified in Mr. Thompson's September 27, 2006 letter). For
that reason, and that reason only, I agreed to sign the September 27, 2006 letter.

7. In signing the September 27, 2006 letter, my intention, as court-appointed CRO of Bricore Group, was to strike
an agreement that, in the unlikely event that:

(a) the sale of the Bricore Properties identified in the Accepted Offer to Purchase fell apart; and

(b) it subsequently became necessary for Bricore Group to sell the Bricore Properties to one or more of
the prospective purchasers identified in the September 27, 2006 letter;

then Bricore Group would agree to pay a commission to ICR Regina. In regard to the Department of Education
Building located at 1500 — 4th Avenue in Regina (the "Department of Education Building"), the two prospective
purchasers in respect of which ICR Regina was protected for a commission were the City of Regina and Alford's
Furniture and Flooring. The reference to closing date was to the closing of the Avenue Sale, which occurred effective
November 30, 2006.

8. In January of 2007, after much effort and expenditure of resources, the sale of the Bricore Properties contemplated
in the Accepted Offer to Purchase was unconditionally closed (effective November 30, 2006). The entity named as
purchaser of the Department of Education Building in the final closing documents was a numbered Saskatchewan
company controlled by Avenue Commercial Group of Calgary. Such entity was a nominee corporation operating
entirely at arm's length from the City of Regina and Bricore Group. At all times after June 2006, the CRO had no
authority to sell the property, as it was already sold.

9. It was subsequently brought to my attention that the numbered company which purchased the Department of
Education Building had promptly "flipped” such property to the City of Regina. I knew nothing of such a proposed

flip prior to learning of it from ICR Regina. 13
To rebut this, Mr. Mehlsen of ICR swore a further affidavit deposing:

3. Asindicated in my Affidavit sworn March 22, 2007, ICR had an ongoing relationship with the Bricore Companies
prior to 2006. This relationship continued after the Initial Order in January 2006 in that ICR continued to show
Bricore Properties for lease or sale, including the [Building].

4. Attached hereto and marked as Exhibit E to this my Affidavit is a true copy of an e-mail from my contact at the
City of Regina ... dated April 13, 2006 advising that the City was interested in purchasing the [Building].

5. Iimmediately passed this information along to Larry Ruf, as evidenced in the e-mail dated April 13, 2006 attached
hereto and marked as Exhibit "F" to this my affidavit.

6. In reply to paras. 2 and 12 of Mr. Duval's Report, it was not known to ICR that all of the Bricore Properties were
sold as claimed; rather, it was known that some of the Bricore Properties had been sold, but not the subject property,
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[the Building], as it was the "ugly duckling" of the Bricore Properties and therefore had been excluded from the
reported sale. ICR's efforts were directed at the sale of [the Building] and leasing the other two Regina properties.

7. In response to para. 13 of Mr. Duval's Report, it is true that there were no direct communications between ICR
and Mr. Duval as all communications were with Larry Ruf, who indicated that he acted under the authority and
with the knowledge of Mr. Duval.

8. As a result of contact in early summer with Mr. Ruf, ICR actively marketed the [Building] by placing signage on
the property, developing an "information" or "fact" sheet detailing aspects of the building, and showed the property
to the City of Regina and other prospective purchasers.

11. Because of delays on the part of the City of Regina in its due diligence and the fact that ICR has been working
without any formal agreement, I caused the letter of September 27, 2006 (exhibit "A" to my Affidavit sworn March
22, 2007) to be sent. ’

12. At no time did either Mr. Ruf or Mr. Duval advise that the [Building] was sold and that ICR's role was merely
that of a "backup offer". The signed letter of September 27, 2006 and Mr. Ruf 's e-mail of October 31, 2006 make
no mention of these events and this was never disclosed to myself or ICR.

14. In hindsight, it would appear that the confidential information concerning the intention of the City of Regina
to purchase the [Building] that was provided by myself and representatives of ICR to Mr. Ruf and Mr. Duval was
communicated to the [Proposed Purchaser], who then incorporated 101086849 Saskatchewan Ltd. to take advantage
of this opportunity. Attached hereto and marked as exhibit "I” to this my Affidavit is a true copy of a Profile Report
from the Corporate Registry indicating that 101086849 Saskatchewan Ltd. was incorporated by solicitors as a "shelf
company" on May 31, 2006, with new Directors in the form of Garry Bobke and Steven Butt taking office on August
17, 2006.

15. My understanding is that the [Proposed Purchaser] initially excluded the [Building] from their offer to purchase
the Bricore Group properties and made a separate offer through 101086849 Saskatchewan Ltd. when they were

made aware of the confidential information about the City of Regina's plans to purchase the property. 14
In refusing ICR leave to commence action, Koch J. wrote:

[1] On January 4, 2006, I granted an initial order pursuant to the Companies' Creditors Arrangement Act, R.S.C.
1985, c. C-36, (the "CCAA") protecting the respondent corporations Bricore Land Group Ltd. et al. (collectively
"Bricore"), from claims of their respective creditors. The order (paragraph 5) explicitly provides in accordance with
the authority conferred upon the Court pursuant to s. 11(3) of the CCAA that "no Person shall commence or
continue any Enforcement or Proceeding of any kind against or in respect of Bricore Group or the Property”. The
initial period of 30 days has been extended many times. The stay of proceedings continues in effect. Ernst & Young
Inc. was appointed monitor. That appointment continues.

[16] Although the interpretation of s. 11.3 of the CCA A4 is not necessarily well settled in all aspects, it appears that
the import of s. 11.3, which was introduced as an amendment to the Act in 1997, is this:

(a) An application to lift a stay of proceedings must be addressed in the context of the broad objectives
of the CCAA which is to promote re-organization and restructuring of companies. If s. 11.3 is interpreted
too literally, it can render the stay provisions ineffective, leaving the collective good of the restructuring
process subservient to the self-interest of a single creditor. Clearly, s. 11.3 must be construed so as not
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to defeat the overall objectives of the Act. See Smith Brothers Contracting Lid. { Re) (1998), 53 B.C.L.R.
(3d) 264 (B.C.S.C.).

(b) The standard for determining whether to lift the stay of proceedings is not, as ICR contends, whether
the action is frivolous, analogous to the standard which a defendant applicant under Rule 173 of The
Queen's Bench Rules must meet to set aside a statement of claim. Rather, to obtain an order lifting the
stay ad hoc to permit the suit to proceed, the proposed plaintiff must establish that the cause of action is
tenable. I interpret that to mean that the proposed plaintiff has a prima facie case. See Ivaco Inc. (Re),
[2006] O.J. No. 5029 (Ont. S.C.J.).

(c) In determining whether to 1ift a stay, the Court must take into consideration the relative prejudice
to the parties. See Ivaco, Inc. (Re), supra, para. 20; and Richard H. McLaren & Sabrina Gherbaz,
Canadian Commercial Reorganization: Preventing Bankruptcy (Toronto: Canada Law Book, 1995) at
3-18.1. Counsel have cited the case of GMAC Commiercial Credit Corporation— Canadav. T.C.T. Logistics
Ine., [2006] 2 S.C.R. 123, 2006 SCC 35. The circumstances in that case are somewhat analogous but
it is of limited assistance because the CCAA4 does not contain a provision equivalent to s. 215 of the
Bankruptcy and Insolvency Act, R.S.C. 1985, c. B-3, which expressly provides that no action lies against
the superintendent, an official receiver, an interim receiver or a trustee in certain circumstances without
leave of the Court.

[17] For reasons outlined supra, I do not find the cause of action ICR asserts against Bricore to be tenable, not even
as against Bricore Land Group Ltd. Therefore, the application to lift the stay of proceedings to permit the proposed
action against Bricore is dismissed.

[18] Neither is there any basis upon which to lift the stay with respect to the proposed action against Maurice
Duval, the Chief Restructuring Officer. Considerations applicable to Bricore under s. 11.3 do not apply to a court-
appointed restructuring officer. Maurice Duval, as an officer of the Court, has explained his position in a cogent
way. I accept his explanation. He did not sell the Department of Education Building to the City of Regina. He
was not aware at the relevant time that the purchaser was going to resell. Indeed, his efforts were directed toward
closing a single transaction involving all six Bricore properties. Although the proposed pleading accuses Mr. Duval
of acting in "bad faith", it is not suggested on behalf of ICR that Mr. Duval has been guilty of fraud, gross negligence
or wilful misconduct; that is, any of the limitations or exceptions expressly listed in paragraph 20(c) of the order
of May 23, 2006.

[19] As stated previously, the overriding purpose of the CCA44 must also be considered. That applies in the Duval
situation too. The statute is intended to facilitate restructuring to serve the public interest. In many cases such as
the present it is necessary for the Court to appoint officers whose expertise is required to fulfill its mandate. It is
clearly in the public interest that capable people be willing to accept such assignments. It is to be expected that such
acceptance be contingent on protective provisions such as are included in the order of May 23, 2006, appointing
Mr. Duval. It is important that the Court exercise caution in removing such restrictions; otherwise, the ability of

the Court to obtain the assistance of needed experts will necessarily be impaired. Qualified professionals will be less

willing to accept assignments absent the protection provisions in the appointing order. 15

IV. Issue #1: Does the Stay of Proceedings Imposed by the Supervising CCAA Judge under the Initial Order Apply to an
Action Commenced by ICR, a Post-Filing Claimant, Such That Leave to Commence an Action Against Bricore Is Required?

22 ICR argues that, as a post-filing creditor, the Initial Order does not apply to it, either as a matter of law or on
the basis of a proper interpretation of the Initial Order.

23 The authority to make an order staying and prohibiting proceedings against a debtor company is contained in
s. 11(3) of the CCAA4:
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11. (3) A court may, on an initial application in respect of a company, make an order on such terms as it may impose,
effective for such period as the court deems necessary not exceeding thirty days,

(a) staying, until otherwise ordered by the court, all proceedings taken or that might be taken in respect
of the company under an Act referred to in subsection (1);

(b) restraining, until otherwise ordered by the court, further proceedings in any action, suit or proceeding
against the company; and

(c) prohibiting, until otherwise ordered by the court, the commencement of or proceeding with any other
action, suit or proceeding against the company.

24 Pursuant tos. 11(3) of the CCAA4, Koch J. granted the Initial Order providing for a stay and prohibition of new
proceedings in these terms:

5. During the 30-day period from and after the date of filing of this application on January 4, 2006 or during the
period of any extension of such 30-day period granted by further order of the Court (the "Stay Period"), no Person
shall commence or continue any Enforcement or Proceeding of any kind against or in respect of Bricore Group or
the Property. Any and all Enforcement or Proceedings already commenced (as at the date of this Order) against or '
in respect of Bricore Group or the Property are hereby stayed and suspended.

6. During the Stay Period, no person shall assert, invoke, rely upon, exercise or attempt to assert, invoke, rely upon
or exercise any rights:

a) against Bricore Group or the Property;

b) as a result of any default or non-performance by Bricore Group, the making or filing of this proceeding
or any admission or evidence in this proceeding, or

¢) in respect of any action taken by Bricore Group or in respect of any of the Property under, pursuant
to or in furtherance of this Order.

11. Notwithstanding any of the provisions of this Order:

a) no creditor of Bricore Group shall be under any obligation, by reason only of the issuance of this Order,
to advance or re-advance any monies or otherwise extend any credit to Bricore Group, except as such
creditor may agree; and

b) Bricore Group may, by written consent of its counsel of record, agree to waive any of the protections
that this Order provides to them, whether such waiver is given in respect of a single creditor or class of
creditors or is given in respect of all creditors generally.

13. Any act or action taken or notice given by creditors or other Persons or their agents, from and after 12:01
a.m. (local Saskatoon time) on the date of the filing of the application for this Order to the time of the granting
of this Order, to commence or continue Enforcement or to take any Proceeding (including, without limitation, the
application of funds in reduction of any debt, set-off or the consolidation of accounts) is, unless the Court orders
otherwise, deemed not to have been taken or given.
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"Proceeding” is defined in para. 22 of Schedule "A" to the Initial Order as "a lawsuit, legal action, court application,
arbitration, hearing, mediation process, enforcement process, grievance, extrajudicial proceeding of any kind or other
proceeding of any kind."”

25  The authority to extend an initial order is contained in s. 11(4) of the CCAA:

11(4) A court may, on an application in respect of a company other than an initial application, make an order on
such terms as it may impose,

(a) staying, until otherwise ordered by the court, for such period as the court deems necessary, all
proceedings taken or that might be taken in respect of the company under an Act referred to in subsection

(L);

(b) restraining, until otherwise ordered by the court, further proceedings in any action, suit or proceeding
against the company; and

(c) prohibiting, until otherwise ordered by the court, the commencement of or proceeding with any other
action, suit or proceeding against the company.

Koch J., pursuant to this subsection, extended the stay many times and the stay continues in force.

26  As authority for the proposition that the Initial Order does not stay proceedings with respect to claims that arise
after the Initial Order, ICR's counsel cites Professor Honsberger's Debt Restructuring Principles & Practice:

The scope of an order staying proceedings extends only to claims that arose prior to the order. A proceeding based
on a claim that arose after an order was made staying proceedings is not affected by the stay. 16 [Footnote omitted.]
The only case footnoted is Ramsay Plate Glass Co. v. Modern Wood Products Lid. 7 In my respectful view, the facts in

Ramsay Plare Glass narrow its application.

27 In Ramsay Plate Glass Co., the initial CCA A order, dated April 12, 1951, suspended all proceedings against Modern
Wood Products Ltd. Modern Wood Products made an offer of compromise that was accepted by its existing creditors
and approved by the Court on May 21, 1951. Ramsay Glass sought to enforce a claim against Modern Wood Products
that arose in 1953. Modern Wood Products sought to strike Ramsay Glass's claim on the basis that its proceedings were
stayed by the April 1951 order.

28  In dismissing the application to strike, Prevost J. wrote:

CONSIDERING that said claim is not provable in bankruptcy and that under The Bankruptcy Act an order staying
proceedings would not apply to such a claim: Richardson & Co. v. Storey, 23 C.B.R. 145,[1942] 1 D.L.R. 182, Abr.
Con. 301; In re Bolf. 26 C.B.R. 149, [1945] Que. S.C. 173, Abr. Con. 303;

CONSIDERING that s. 10 of The Companies' Creditors Arrangement Act and the judgments rendered under its
authority should receive the same interpretation in this respect as s. 40 of The Bankruptcy Act;

CONSIDERING that the present claim is in no way affected by the judgment rendered on April 12, 1951 by
Boyer I. under The Companies' Creditors Arrangement Act, ordering suspension of all proceedings against defendant
company the present claim being posterior to said date and having not been made the subject of any compromise
or arrangement homologated by this Court;
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CONSIDERING that the present claim arose in 1953, two years after the judgment of Boyer J. homologating

the compromise following the non-payment by defendant company of merchandise purchased by it from plaintiff
18

company during said year;
I do not interpret Ramsay Plate Glass as permitting a post-filing claimant to commence an action against a debtor
company without obtaining leave while the CCA4 stay is in effect. In my opinion, Ramsay Plate Gilass can be read as
authority for the proposition that a post-filing creditor need not apply for leave after the stay has been lifted. In that

. . . o} " . .
respect, it parallels 360nenvorks Inc., Re; 19 Steleo Inc., Re; 0 and Campeau v. Olympia & York Developments Ltd. 21

29 In 360networks, a creditor (Caterpillar Financial Services Limited) had both pre-filing and post-filing claims.
Caterpillar applied, inter alia, for an order lifting the stay of proceedings. Tysoe J. wrote:

& On the hearing of the applications, Caterpillar continued to take the position that all of its claims could properly be
determined within the CCA4 proceedings on the first of its two applications. I agree that the Deficiency Claim and
the Secured Creditor Claim are properly determinable within the CCA A4 proceedings, but it is my view that it would
not be appropriate to make determinations in respect of the Trust Claim or the Post-Filing Claim in the CCA44
proceedings. The only remaining thing to be done in the CCAA4 proceedings is the determination of the validity of
claims for the purposes of the Restructuring Plan (with Caterpillar's claims being the only unresolved ones). Neither
the Trust Claim nor the Post-Filing Claim falls into this category of claim because each of these types of claim is not
affected by the Restructuring Plan. Indeed, the Post-Filing Claim was not asserted in Caterpillar's proof of claim and
surely cannot be adjudicated upon within Caterpillar's appeal of the disallowance of its proof of claim. The B.C.
Court of Appeal has recently affirmed, in United Properties Lid. v. 642433 B.C. Lid., 2003 BCCA 203 (B.C.C.A),
that it is appropriate for the court to decline jurisdiction to resolve a dispute in CCA A4 proceedings which, although
it may relate to them, is not part and parcel of the proceedings. [Emphasis added.]

11 Counsel for Caterpillar relies for the first ground on the fact that s. 12 of the CCA A4 authorizes the court to deal
with secured and unsecured claims. However, s. 12 deals with the determination of claims for the purposes of the
CCAA and does not authorize the court to determine claims which fall outside of CCAA4 proceedings, such as the
Trust Claim and the Post-Filing Claim. 2
In the result, Tysoe J. lifted the stay so as to permit an action to be commenced to resolve all of Caterpillar's claims. The
significance of the decision for our purposes is that the Court in 360nenvoris considered the stay as applying to claims
that arose after the initial order.

30 In Srelco, Farley J., relying on 360networks, also held that the post-filing creditor’s claim in that case "continues to

. . . RE
be stayed and is to be dealt with in the ordinary course of litigation after Stelco's CCAA protection is terminated.” 23

31  Campear does not deal with a post-filing creditor, but it does address the situation where a creditor, whose claim
is not accepted as part of the plan of arrangement, wants to commence action. Blair J. (as he then was) refused an
application brought by Robert Campeau and the Campeau Corporations to lift the stay of proceeding imposed by the
initial order. In doing so, he wrote:

24. In making these orders, I see no prejudice to the Campeau plaintiffs. The processing of their action is not
being precluded, but merely postponed. Their claims may, indeed, be addressed more expeditiously than might have
otherwise been the case, as they may be dealt with — at least for the purposes of that proceeding — in the C.C.A.A.
proceeding itself. On the other hand, there might be great prejudice to Olympia & York if its attention is diverted
from the corporate restructuring process and it is required to expend time and energy in defending an action of
the complexity and dimension of this one. While there may not be a great deal of prejudice to National Bank in
allowing the action to proceed against it, I am satisfied that there is little likelihood of the action proceeding very
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far or very effectively unless and until Olympia & York — whose alleged misdeeds are the real focal point of the
attack on both sets of defendants — is able to participate.

25 In addition to the foregoing, I have considered the following factors in the exercise of my discretion:

1. Counsel for the plaintiffs argued that the Campeau claim must be dealt with, either in the action or in
the C.C.A A. proceedings and that it cannot simply be ignored. I agree. However, in my view, it is more
appropriate, and in fact is essential, that the claim be addressed within the parameters of the C.C.A A,
proceedings rather than outside, in order to maintain the integrity of those proceedings. Were it otherwise,
the numerous creditors in that mammoth proceeding would have no effective way of assessing the weight
to be given to the Campeau claim in determining their approach to the acceptance or rejection of the
Olympia & York Plan filed under the Act.

2. In this sense, the Campeau claim — like other secured, undersecured, unsecured, and contingent claims
— must be dealt with as part of a "controlled stream"” of claims that are being negotiated with a view to
facilitating a compromise and arrangement between Olympia & York and its creditors. In weighing "the
good management" of the two sets of proceedings — i.e. the action and the CCAA proceeding — the
scales tip in favour of dealing with the Campeau claim in the context of the latter: see Attorney General v.
Arthur Andersen & Co. (United Kingdom) (1988). [1989] E.C.C. 224 (C.A.), cited in Arab Monetary Fund
v. Hashim, supra.

I am aware, when saying this, that in the initial plan of compromise and arrangement filed by the applicants with the
court on August 21, 1992, the applicants have chosen to include the Campeau plaintiffs amongst those described as
""Persons not Affected by the Plan". This treatment does not change the issues, in my view, as it is up to the applicants
to decide how they wish to deal with that group of "creditors" in presenting their plan, and up to the other creditors
to decide whether they will accept such treatment. In either case, the matter is being dealt with, as it should be,

within the context of the C.C.A.A. proceedings. 2 [Emphasis added.]

Campeau is further authority for the proposition that a supervising CCA4 judge can refuse a prospective creditor, who
is not part of the plan of arrangement, leave to commence proceedings and that the creditor may commence action after
the stay is lifted.

32 Each of 360networks >, Stelco*® and Campeau 27 supports the proposition that while a stay of proceedings is
extant, an application to lift the stay must be made to permit an action to be commenced against a debtor that is subject
to a CCAA order, regardless of whether the claim arises before or after the initial order, or whether the prospective
creditor is able to take part in the plan of arrangement.

33 Prevost J. in Ramsay Plate Glass points out that under the Bankruptcy and Insolvency Act 28 (the "BIA") the stay
of proceedings does not extend to a claim not provable in bankruptcy. This is so, however, because of the definition of
"claim provable in bankruptcy” and ss. 69.3(1) and s. 121. (See Houlden & Morawetz, The 2007 Annotated Bankruptcy

and Insolvency Act. 29) While s. 12 of the CCAA defines "claim” by reference to "claim provable in bankruptey,” it has
not been interpreted as limiting the extent of the stay.

34 On the face of ss. 11(3) and (4) of the CCAA, the authority to safeguard the company is not limited to staying
existing actions, but extends to "prohibiting, until otherwise ordered by the court, the commencement of ... any other
action, suit or proceeding against the company." Unlike the B/A4 there are no words limiting this phrase to debts or
claims in existence at the time of the initial order.

35 With respect to the wording of the Initial Order, there can be no question that it applies to post-filing creditors.
The broad wording of paras. 5 and 6 of the Initial Order and the definition of "proceeding” confirm this. No distinction
is made between creditors in existence at the time of the Initial Order and those who become creditors after. Paragraph
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11(b) also establishes a mechanism for post-filing creditors to seek relief by obtaining an exemption from the protection
afforded Bricore, which would include the prohibition of proceedings. The obvious implication is that the prohibition
of proceedings applies to post-filing creditors, subject, of course, to obtaining leave of the Court to commence action.

V. Issue #2. Does s. 11.3 of the CCAA Mean That a Post-Filing Claimant Cannot Be Subject to the Stay of Proceedings
Imposed by the Initial Order?

36 ICR argued that by the addition of s. 11.3 in 1997 0 to the CCAA, Parliament intended to grant a post-filing
creditor the right to sue without obtaining leave.

37  Inmy respectful view, s. 11.3 cannot be interpreted in the way in which ICR contends. Indeed, a more logical and
internally consistent reading of's. 11.3 and the other sections of the CCAA4 is to permit the supervising judge to determine,
as a matter of discretion, whether an action commenced by a post-filing creditor should be permitted to proceed.

38  Section 11.3 forms part of a comprehensive series of sections addressing the question of stays added in 1997 and
2001: 7!

No stay, etc., in certain cases

11.1 (2) No order may be made under this Act staying or restraining the exercise of any right to terminate, amend
or claim any accelerated payment under an eligible financial contract or preventing a member of the Canadian
Payments Association established by the Canadian Payments Act from ceasing to act as a clearing agent or group
clearer for a company in accordance with that Act and the by-laws and rules of that Association. (Added by
S.C.1997,¢. 12,5. 124)

No stay, etc., in certain cases
11.11 No order may be made under this Act staying or restraining

(a) the exercise by the Minister of Finance or the Superintendent of Financial Institutions of any power,
duty or function assigned to them by the Bank Act, the Cooperative Credit Associations Act, the Insurance
Companies Act or the Trust and Loan Companies Act;

(b) the exercise by the Governor in Council, the Minister of Finance or the Canada Deposit Insurance
Corporation of any power, duty or function assigned to them by the Canada Deposit Insurance Corporation
Act; or

(c) the exercise by the Attorney General of Canada of any power, assigned to him or her by the Winding-
up and Restructuring Act. (Added by S.C. 2001, ¢. 9, 5. 577.)

No stay, etc. in certain cases

11.2 No order may be made under section 11 staying or restraining any action, suit or proceeding against a person,
other than a debtor company in respect of which an application has been made under this Act, who is obligated
under a letter of credit or guarantee in relation to the company. (Added by S.C.1997, ¢. 12, 5. 124)

11.3 No order made under section 11 shall have the effect of

(a) prohibiting a person from requiring immediate payment for goods, services, use of leased or licensed
property or other valuable consideration provided after the order is made; or

(b) requiring the further advance of money or credit. (Added by S.C.1997, ¢. 12, 5. 124)
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39

[Emphasis added.]

Inss. 11.1(2), 11.11 and 11.2, Parliament uses the words "staying or restraining” to describe those circumstances

limiting the scope of the stay power, but these words are not repeated in s. 11.3. This application of the expressio unius
principle supports the obvious implication that s. 11.3 does not limit the authority of the court to stay all proceedings.

40

While the debates of the House of Commons in Hansard do not comment on s. 11.3, several text book authors

assist with the task of interpretation. Professor Honsberger states:

41

42

43

A distinction is made between the compulsory supply of goods and services and the extension of credit by suppliers
to a debtor company in CCAA proceedings.

Suppliers may be enjoined from cutting off services or discontinuing the supply of goods by reason of there being
arrears of payment provided the debtor commences regular payments for current deliveries.

However, no order made under s. 11 of the Act has the effect of prohibiting a person from requiring immediate
payment for goods, services, use of leased or licensed property or other valuable consideration after the order is
made.

... A court could make a similar order after the 1997 amendments provided it stipulated that the debtor company
made immediate payment for goods, services, use of leased or licensed property or other valuable consideration

. 32
after the order is made. 7

[Footnotes omitted.]

Professor McLaren similarly comments in his text "Canadian Commercial Reorganization™: 33

3.800 ... Section 11.3 acts as an exemption to the stay provisions of s. 11 of the CCAA. It appears the section is
meant to balance the rights of creditors with debtors. The section addresses the concern that judges had too much
discretion in issuing stays. Under s. 11.3(a), if a person supplies goods or services or if the debtor continues to occupy
or use leased or licensed property, the court will not issue a stay order with respect to the payment for such goods or
services or leased or licensed property. In essence, s. 11.3(a) will not permit the court to prohibit these individuals
from demanding payment from the debtor for goods, services or use of leased property, after a court order is made.

Finally, Professor Sarra in Rescue! The Companies' Creditors Arrangement Act i provides this insight:

While the court cannot compel a supplier to continue to extend credit to the debtor during a CCA A proceeding, the
court can protect trade suppliers that choose to supply goods or credit during the stay period by granting them a
charge on the assets of the debtor that will rank ahead of other claims. While section 11.3 of the CCA 4 states that
no stay of proceedings can have the effect of prohibiting a person from requiring immediate payment for goods,
services or the use of leased or licensed property, or requiring the further advance of money or credit, trade suppliers
were often continuing credit only to find that they had lost further assets during the workout period because of their
priority in the hierarchy of claims. Hence the practice of post-petition trade credit priority charges developed, first

recognized in Alberta. 33 [Footnotes omitted.]

Smith Brothers Contracting Ltd., Re 30 also supports a narrow reading of s. 11.3. After citing Hongkong Bank of

Canada v. Chef Ready Foods Lid 7 and Quiniette Coal Litd. v. Nippon Steel Corp. 3% with respect to the intention of
Parliament and the object and scheme of the CCAA, Bauman J. in Sinith Brothers wrote:

45 It is interesting that Gibbs J.A. suggested that it would be unlikely that a court would exercise its s. 11 jurisdiction:
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... where the result would be to enforce the continued supply of goods and services to the debtor company
without payment for current déliveries ...

46 Parliament has now precluded that by adding s. 11.3(a) to the CCAA. It is instructive to note, however, that the
subsection has been added against the backdrop of jurisprudence which has underlined the very broad scope of the
court's jurisdiction to stay proceedings under s. 11.

47 To repeat the relevant portion of the section:
11.3 No order made under s. 11 shall have the effect of

(a) prohibiting a person from requiring immediate payment for ... use of leased or licenced property ...
provided after the order is made;

It is noted that the remedy which is preserved for creditors is a relatively narrow one; it is the right to require

immediate payment for the use of the leased property. 3

Thus, Bauman J. interpreted s. 11.3 in accordance with Parliament's intention and the object and scheme of the CC44
as creating a narrow right — the right to withhold services without immediate payment.

44 Tagree with Bricore's counsel. When a supplier is requested to provide goods or services on a post-filing basis to a
company operating under a stay of proceedings imposed by the CCAA, s. 11.3 allows the supplier the right:

(a) to refuse to supply any such goods or services at all;
(b) to supply such goods or services on a "cash on demand" basis only;

(c) to negotiate with the insolvent corporation for the amendment of the CCAA Order to create a post-filing
supplier's charge on the assets of the insolvent corporation to secure the payment by the insolvent corporation
of amounts owing by it to such post-filing suppliers; or

(d) to take the risk of supplying goods or services on credit.

Where the Initial Order imposes a stay of proceedings and prohibits further proceedings, s. 11.3 does not permit the
supplier of goods or services to sue without obtaining leave of the court to do so.

VL. Issue #3: If Leave Is Required, Did the Supervising CCAA Judge Commit a Reviewable Error in Refusing ICR Leave
to Commence an Action Against Bricore?

45 Having determined that the stay and prohibition of proceedings applies to ICR, notwithstanding its status as a post-
filing creditor, the next issue is whether Koch J. erred in refusing to lift the stay on the basis that the claim was not tenable.

46  The claim against Bricore is presumably against Bricore both in its own right and pursuant to its indemnification
agreement with the CRO. Paragraph 18 of the CRO Order requires Bricore to indemnify the CRO:

18. Bricore Group shall indemnify and hold harmless the CRO from and against all costs (including, without
limitation, defence costs), claims, charges, expenses, liabilities and obligations of any nature whatsoever incurred by
the CRO that may arise as a result of any matter directly or indirectly relating to or pertaining to any one or more of:

(a) the CRO's position or involvement with Bricore Group;

(b) the CRO's administration of the management, operations and business and financial affairs of Bricore
Group;

sh. Al rignts reserved,
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(c) any sale of all or part of the Property pursuant to these proceedings;

(d) any plan or plans of compromise or arrangement under the CCAA between Bricore Group and one
or more classes of its creditors; and/or

(e) any action or proceeding to which the CRO may be made a party by reason of having taken over the

management of the business of Bricore Group. 0
47  The authority to lift the stay imposed by the Initial Order against Bricore is contained in s. 11(4) of the CCA44:

11(4) A court may, on an application in respect of a company other than an initial application, make an order on
such terms as it may impose,

(c) prohibiting, until otherwise ordered by the court, the commencement of or proceeding with any other
action, suit or proceeding against the company. [Emphasis added.]

48  This is a discretionary power, which invokes the standard of appellate review stated as follows:

[22] ... [T]he function of an appellate court is not to exercise an independent discretion of its own. It must defer to the
judge's exercise of his discretion and must not interfere with it merely on the ground that members of the appellate
court would have exercised the discretion differently. The function of the appellate court is one of review only. It
may set aside the judge's exercise of his discretion on the ground that it was based on a misunderstanding of the law
or of the evidence before him or on an inference that particular facts existed or did not exist, which, although it was
one that might legitimately have been drawn on the evidence that was before the judge, can be demonstrated to be
wrong by further evidence that has become available by the time of the appeal, or on the ground that there has been

a change of circumstances after the judge made his order. 41

It is often expressed as permitting intervention where the judge acts arbitrarily, on a wrong principle, or on an erroneous
view of the facts, or when the appeal court is satisfied that there is likely to be a failure of justice as a result of the refusal.

. 2
See: Martin v. Deutch®?

49  With respect to discretionary decisions made under the CCAA, there is a particular reluctance to intervene. The
reluctance is justified on the basis of the specialization of the judges who have carriage of complex proceedings that are

often replete with compromised solutions. 43 This does not mean that the Court of Appeal can turn a blind eye or permit
an injustice, but it does provide the backdrop against which CCAA discretionary decisions are reviewed.

50 Unlike the BIA,44 the CCAA contains no specific statutory test to provide guidance on the circumstances in
which a CCAA stay of proceedings is to be lifted. Some guidance, nonetheless, can be found in the statute and in the
Jurisprudence.

51  Subsection 11(6) of the CCAA states:
11 (6) The court shall not make an order under subsection (3) or (4) unless
(a) the applicant satisfies the court that circumstances exist that make such an order appropriate; and

(b) in the case of an order under subsection (4), the applicant also satisfies the court that the applicant has
acted, and is acting, in good faith and with due diligence.
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While the reference to "order” in the opening clause "[t]he court shall not make an order under s. (3) or (4)" may very
well be to the Initial Order and not to the order lifting the stay, s. 11(6) and, in particular, its legislative history, are also
relevant to an application to lift the stay.

52 Subsection 11(6) was brought into effect in 1997 by Bill C-5, which enacted "An Act to amend the Bankruptcy
and Insolvency Act, the Companies' Creditors Arrangement Act and the Income Tax Act." When Bill C-5 received third
reading on October 23, 1996, s. 11(6) took this form:

11 (6) The court shall not make an order under subsection (3) or (4) unless
(a) the applicant satisfies the court that circumstances exist that make such an order appropriate; and
(b) in the case of an order under subsection (4), the applicant also satisfies the court that:
(1) the applicant has acted, and is acting, in good faith and with due diligence,

(i1) a viable compromise or arrangement could likely be made in respect of the company, if the order being
applied for were made, and

(iii) no creditor would be materially prejudiced if the order being applied for were made.

After Bill C-5 received third reading, it was referred to the Standing Senate Committee on Banking, Trade and

Commerce. ** The Committee reported:

A number of insolvency experts were of the opinion that the proposed amendment would make it virtually
impossible to obtain extensions of the initial 30-day stay under the CCAA and force companies to file plans of
arrangement within 30 days after the making of the initial stay order.

Others suggested that some CCAA reorganizations would have turned out differently if the amendment had been
in place.

Of the submissions received about proposed subsection 11(6), all but one condemned the provision. ...

The CLHIA [Canadian Life and Health Insurance Association] argued that the amendment to the bill would be a
significant improvement to the CCAA for four reasons:

(a) it would give direction to the courts as to the tests that must be met before the extension order was
granted;

(b) it would more closely align the CCAA with the BIA;
(c) the tests are well-established under the BIA and have received extensive scrutiny and study; and

(d) the tests would direct the courts to consider how the stay would affect creditors. [Footnote omitted.]

The Committee shares the concerns expressed about the potential impact of proposed subsection 11(6) of the CCAA,
particularly the concern that the CCAA may no longer be a sufficiently flexible vehicle for large, complex corporate
reorganizations.

While the Committee fully supports initiatives to align the provisions of the CCAA more closely with those of
the BIA, these initiatives must be the subject of thorough discussion and analysis before [making] their way into
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legislation. Unfortunately, such discussion did not take place prior [to] the introduction of proposed subsection

11(6). %

Notwithstanding the submissions of the Canadian Life and Health Insurance Association, the Standing Committee
recommended that Bill C-5 be amended by striking subparagraphs 11(6)(b)(ii) and (iii).

53  The House of Commons concurred in the Amendments recommended by the Senate on April 15, 1997. 47 Bill C-5,
as thus amended, received Royal Assent on April 25, 1997 and was proclaimed in its present skeletal form on September
50

30, 1997. 3 Neither the amending legislation 49 nor the proposed Bill presently before the Senate ” make any change

tos. 11 in this regard.

54  The Senate's and Parliament's specific rejection of a limitation on the court's discretion is a strong indication of
Parliamentary intention. The fact that Parliament did not see fit to limit the discretion in any significant manner, despite
having been given the opportunity to do so, confirms the broad discretion given in ss. 11(3) and (4) to the supervising
CCAA judge. Discretion is never completely unfettered, but an appellate court should be reluctant to impose rigid tests,
standards or criteria where Parliament has declined to do so. Some guidance can be taken from the jurisprudence.

55 In Canadian Airlines Corp., Re 3 Paperny J. (as she then was) indicated that the obligation of the supervising CCA4

judge is to "always have regard to the particular facts" and "to balance" the interests. As Farley J. said in /vaco Inc., Re, 32

the supervising CCAA judge must also be concerned not to permit one creditor to mount "an indirect but devastating
attack on the CCAA stay" so as to give one creditor an inappropriate advantage over other unsecured creditors as well
as over secured creditors with priority.

56  In Ivaco Inc., Re”> Ground J. stated this to be the criteria to determine whether a stay should be lifted:

20 It appears to me that the criteria which the court must consider in determining whether to lift a stay, being whether
the proposed cause of action is tenable, the balancing of interests as between the parties, the relative prejudice to
the parties, and whether the proposed action would be oppressive or vexatious or an abuse of the court process,
would all be met with respect to a trial of issues to resolve interpretation of the APAs with respect to the calculation
of the working capital adjustments.

Ground J. went on to confirm that finding a tenable or reasonable cause of action is not the only factor to be considered:

30 Even if the Statement of Claim did disclose a tenable or reasonable cause of action, there are a number of
other factors which this court must consider which militate against the lifting of the stay in the circumstances of
this case. The institution of the Proposed Action, even if a tight timetable is imposed, would inevitably result in
considerable delay and complication with respect to the full distribution of the estate to the detriment of many
small trade creditors and individual creditors as well as to pension claimants. In addition, it would appear from
the evidence before this court that Heico has been aware of most of the matters alleged in the Statement of Claim
for approximately 2 years and there does not appear to be any valid reason given for the delay in commencing the
application to lift the stay.

57  Turning back to the case before us, Koch J.'s reasons for refusing to lift the stay were:
[16]...

(a) An application to lift a stay of proceedings must be addressed in the context of the broad objectives of
the CCAA which is to promote re-organization and restructuring of companies. ....

(b) The standard for determining whether to lift the stay of proceedings is not, as ICR contends, whether
the action is frivolous, analogous to the standard which a defendant applicant under Rule 173 of The
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Queen’s Bench Rules must meet to set aside a statement of claim. Rather, to obtain an order lifting the
stay ad hoc to permit the suit to proceed, the proposed plaintiff must establish that the cause of action is
tenable. I interpret that to mean that the proposed plaintiff has a prima facie case. See Ivuco Inc. (Re).
[2006] O.J. No. 5029 (Ont. S.C.J.).

(c) In determining whether to lift a stay, the Court must take into consideration the relative prejudice to
the parties. See Ivaco, Inc. (Re), supra, para. 20; and Richard H. McLaren & Sabrina Gherbaz, Canadian

Commercial Reorganization: Preventing Bankruptcy (Toronto: Canada Law Book, 1995) at 3-18.1. ... 4
He went on to find that the proposed action against Bricore was not "tenable."

58  On an application made by a post-filing creditor, a supervising CCA A4 judge can refuse to lift the stay on the basis
that the creditor's claim is outside the CCA 4 process and the action can be commenced after the CCAA order is lifted.

(See 360networks> and Stelco>® ). Koch J. did not exercise this option. He was no doubt motivated in part by the fact
that by the time ICR's claim could be tried, after the stay is no longer in effect, there may be no funds for it to claim
as Bricore has now liquidated all of its assets and there remains, for all intents and purposes, a pool of funds only. The
funds are subject to a plan of distribution, approved by the creditors, and will be distributed over this year.

59  Instead of simply rejecting the claim, Koch J. appears to have weighed the evidence to a certain extent as a means
of deciding the next step. He concluded that the claim was not frivolous within the meaning of a Queen's Bench Rule 173
striking motion, but it was nonetheless an untenable claim. The question becomes whether a supervising CCA4A4 judge
can weigh a post-filing claim in this manner.

60  Professor Sarra comments on the anomalous position of liquidating CCA4 proceedings:

One policy issue that has not to date been fully explored is whether the CCA 4 should be used to effect an organized
liquidation that should properly occur under the B/A or receivership proceedings. Increasingly, there are liquidating
CCAA proceedings, whereby the debtor corporation is for all intents and purposes liquidated, but not under the
supervision of a trustee in bankruptcy or in compliance with all of the requirements of the BI4. While creditors still
must vote in support of such plans in the requisite amounts, there may be some public policy concerns regarding
the use of a restructuring statute, under the broad scope of judicial discretion, to effect liquidation. ... 37

The issue of whether the CCA44 should be used for a liquidating, as opposed to a restructuring purpose, is not before us.
In the case at bar, when the Initial Order was granted, it was thought possible that Bricore could be restructured. It was
only some months after the Initial Order that it became clear that all of the assets would have to be sold. Our task at this
point is to address the position of an undetermined claim arising post-filing in such a context.

61 Ifaclaim had some reasonable prospect of success and were otherwise meritorious in the CCA4A4 context, it seems
inappropriate to refuse simply to lift the stay on the basis that the claim is outside the CCAA process knowing that, by
the time the matter is heard in the ordinary course, there will be no assets remaining. On the other hand, it also seems
inappropriate to delay distribution of the assets under a plan of arrangement, or make some other accommodation, for
an action that is likely to fail. I should make it clear that I am not addressing the issue of whether a meritorious claimant
can share in a proposed plan of distribution as a result of the liquidation of the assets. The issue before this Court is
whether a post-filing creditor should be permitted to commence action, in the context of what is now a liquidating CCAA4,
and avail itself of whatever pre-judgment remedies might be available to it as a result of its claim.

62 Inthe face of a liquidating plan of arrangement, given the broad jurisdiction conferred by the CCAA on the Court,
it seems appropriate that the supervising judge establish some mechanism to weigh the post-filing claim to determine the
next step. The next step might entail permitting the claimant to commence action and attempt to convince a chambers
judge to grant it a pre-judgment remedy in relation to the funds. It is also possible that the supervising judge may delay
distribution of the funds, or some portion thereof, with or without full security for costs, or on such other terms as seems
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fit. Mechanisms to test the claim could include referral to a special claims officer, examination of the pertinent principal
parties, or a settlement conference, or, as in this case, a preliminary examination by the supervising CCA4 judge in
chambers based on affidavit evidence.

63  In the case at bar, having determined that it was appropriate to assess ICR's claim in some way, did Koch J. err
either in his statement of the appropriate test or in its application?

64  Koch J. used prima facie case, which he equated with tenable cause of action. "Tenable cause of action” is taken

from Ground J.'s decision in vaco Inc., Re, 38 but Ground J. used "reasonable cause of action” or "tenable case,”" as
comparable terms and as only one of four criteria to be considered. The use of "prima facie case" defined as "tenable
cause of action" is not particularly helpful as the words have been used in different contexts with different purposes in
mind. Even in the context of bankruptcy where specific guidelines are given, and the courts have had long experience
with the application of the tests, the debate continues as to what is meant by prima facie case and whether it is too high

of a standard to apply in determining whether an action may be commenced. 39

65 Koch J. was clearly correct to hold that the threshold established by s. 173 of The Queen's Bench Rules is too low. On
the other hand, it is also important not to decide the case. The purpose for passing on the claim is not to determine whether
it will or will not succeed, but to determine whether the plan of arrangement should be delayed or further compromised
to accommodate a future claim, or some other step need be taken to maintain the integrity of the CCAA proceeding.

66 Given the broad discretion granted to a supervisory judge under the CCA 4, as well as the knowledge and experience
he or she gains from the ongoing dealings with the parties under the proceedings, it would be contrary to the purpose
of the CCAA for the law under it to develop in a restrictive way. Having regard for this, there ought not to be rigid
requirements imposed on how a supervising CCAA4 judge must exercise his or her discretion with respect to lifting the
stay.

67 Nonetheless, a broad test articulated along the lines of that in AMa, Re 60 may be of assistance. The test from
Mua, Reis:

3 ... As stated in Re Francisco, the role of the court is to ensure that there are "sound reasons, consistent with the
scheme of the Bankrupicy and Insolvency Act" to relieve against the automatic stay. While the test is not whether
there is a prima facie case, that does not, in our view, preclude any consideration of the merits of the proposed
action where relevant to the issue of whether there are "sound reasons" for lifting the stay. For example, if it were
apparent that the proposed action had little prospect of success, it would be difficult to find that there were sound
reasons for lifting the stay.

While the Ma, Re test was developed for use under the BIA, a test based on sound reasons, consistent with the scheme of
the CCAA, to relieve against the stay imposed by ss. 11(3) and (4) of the CCA 4, may be a better way to express the task of
the chambers judge faced with a liquidating CCAA than a test based simply on prima facie case. It must be kept firmly in
mind that the Court is dealing with a claimant that did not avail itself of the remedy of withholding services unders. 11.3.
It is also useful to remind oneself that, in a case such as this, the CCA A4 proceeding began as a restructuring exercise with
the attendant possibility of creating s. 11.3 claimants. The threshold must be a significant one, but not insurmountable.

68  In determining what constitutes "sound reasons,” much is left to the discretion of the judge. However, previous
decisions on this point provide some guidance as to factors that may be considered:

(a) the balance of convenience;

(b) the relative prejudice to the parties;
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(c) the merits of the proposed action, where they are relevant to the issue of whether there are "sound reasons"
for lifting the stay (i.e., as was said in Ma, Re, if the action has little chance of success, it may be harder to
establish "sound reasons” for allowing it to proceed).

The supervising CCAA4 judge should also consider the good faith and due diligence of the debtor company as referenced
m s. 11(6). Ultimately, it is in the discretion of the supervising CCA44 judge as to whether the proposed action ought to
be allowed to proceed in the face of the stay.

69  While Koch J. did not state the test as broadly as I have, I agree that ICR does not reach the necessary threshold.
ICR did not structure its affairs or establish a claim with the specificity that justifies the development of a remedy to
allow it to participate in the liquidation of the Bricore assets. There is also no aspect of the liquidation that requires
the Court in this case to be concerned. In particular, the stay need not be lifted, and no other step need be taken in the
context of the CCAA proceedings in light of these facts:

1. as of January 30, 2006, the Building was subject to an exclusive Selling Officer Agreement that provided
CMN Calgary with the exclusive right to sell the property and to earn a commission of 1.25% of the purchase

price, 61 \which is significantly less than that being claimed by ICR at a 5% commission;
2. the sale to the Proposed Purchaser was a sale of six of the seven Bricore properties;

3. the trial judge received a report dated September 25, 2006 from the CRO recommending approval of the

sale, which is two days before the alleged contract with ICR was proposed; 62

4. in the September 25 report, the CRO advised the Court that "the total aggregate purchase price for the

Bricore Properties obtained by Bricore in the Accepted Offer to Purchase represented the greatest value which

it would be possible to obtain for all of the Bricore Properties;" 63

5. the September 27, 2006 letter from ICR to Bricore, states "we are aware that the properties are under contract
to sell ..."; and,

6. there was no sale from Bricore to the City of Regina.

70 While ICR denies knowledge of the sale, it is important to come back to the September 27th letter from ICR to
Mr. Ruf. It states:

We are aware that the properties are under contract to sell and request that ICR be protected in the specific situations

as outlined. * [Emphasis added]

The addition by the CRO of these words, "Date of closing of @ sale or December 31, 2006 whichever is earlier," to that
letter adds further support to the veracity of the CRQ's report to the effect that the CRO entered into discussions with ICR
to provide for the eventuality of a failed sale to the purchaser with whom Bricore already had a contractual relationship.

71 Finally, in assessing Koch J.'s decision, and in determining the deference that is owed to it, I am not unmindful
that he issued some 20 orders in 2006, pertaining to the Bricore restructuring, at least five of which dealt substantively
with the Building and its prospective sale to the Proposed Purchaser.

72 Thus, applying the standard of review previously articulated, I cannot say that Koch J. acted arbitrarily, on a
wrong principle, or on an erroneous view of the facts, or that a failure of justice is likely to result from the exercise of
his discretion in the manner he did.
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VII. Issue #4. Did the Supervising CCAA Judge Make a Reviewable Error in Refusing Leave to Commence an Action
Against the CRO?

73 In addition to the indemnification provided by para. 18 of the CRO Order quoted above, the Order goes on to
indicate the only circumstances in which the CRO can be sued personally:

20. For greater clarity, the CRO [sic]:

(¢) the CRO shall incur no liability or obligation as a result of his appointment or as a result of the
fulfillment of his powers and duties as CRO, except as a result of instances of fraud, gross negligence or
wilful misconduct on his part; and

(d) no Proceeding shall be commenced against the CRO as a result of or relating in any way to his
appointment or to the fulfillment of his powers and duties as CRO, without prior leave of the Court on at
least seven days' notice to Bricore Group, the CRO and legal counsel to Bricore Group.

21. Subject to paragraph 20 hereof, nothing in this Order shall restrict an action against the CRO for acts of gross
negligence, bad faith or wilful misconduct committed by him.

Setting aside the obvious ambiguity in this Order, it can be taken that to assert a claim against the CRO personally, ICR
had to claim "fraud, gross negligence, wilful misconduct or bad faith." ICR claimed "bad faith."

74 Based on para. 20(d) of the Initial Order, there is no question that ICR was required to obtain prior leave of
the court. The issue thus becomes whether the supervising CC4 4 judge erred in exercising his discretion in refusing to
lift the stay.

75  Koch J.'s reasons for refusing to lift the stay are these:

[18] Neither is there any basis upon which to lift the stay with respect to the proposed action against Maurice
Duval, the Chief Restructuring Officer. Considerations applicable to Bricore under s. 11.3 do not apply to a court-
appointed restructuring officer. Maurice Duval, as an officer of the Court, has explained his position in a cogent
way. I accept his explanation. He did not sell the Department of Education Building to the City of Regina. He
was not aware at the relevant time that the purchaser was going to resell. Indeed, his efforts were directed toward
closing a single transaction involving all six Bricore properties. Although the proposed pleading accuses Mr. Duval
of acting in "bad faith", it is not suggested on behalf of ICR that Mr. Duval has been guilty of fraud, gross negligence
or wilful misconduct; that is, any of the limitations or exceptions expressly listed in paragraph 20(c) of the order
of May 23, 2006.

[19] As stated previously, the overriding purpose of the CC4 4 must also be considered. That applies in the Duval
situation too. The statute is intended to facilitate restructuring to serve the public interest. In many cases such as
the present it is necessary for the Court to appoint officers whose expertise is required to fulfill its mandate. It is
clearly in the public interest that capable people be willing to accept such assignments. It is to be expected that such
acceptance be contingent on protective provisions such as are included in the order of May 23, 2006, appointing
Mr. Duval. It is important that the Court exercise caution in removing such restrictions; otherwise, the ability of
the Court to obtain the assistance of needed experts will necessarily be impaired. Qualified professionals will be less

willing to accept assignments absent the protection provisions in the appointing order. 63

76 Again, Koch J. employed the same mechanism that he used to assess the claim against Bricore. He considered
the status of the CRO as an officer of the court, noted the ambiguity in the Order and weighed the evidence to a certain
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extent. The question he was answering was the sufficiency of the claim to permit an action to be commenced against
the Court's officer.

77  Again, applying the standard of review with respect to discretionary orders, there is no basis upon which the Court
can intervene with Koch J.'s refusal to lift the stay so as to permit an action against the CRO in his personal capacity.

VIII. Issue #5. Did the Supervising CCAA Judge Err in Awarding Costs on a Substantial Indemnity Basis?
78  Koch J. awarded substantial indemnity costs for this reason:

[6] In my view, allegations of misconduct against a court officer are rare and exceptional. Therefore costs on this
motion should be imposed on a substantial indemnity scale, although not on the full solicitor and client basis sought.
Bricore is entitled to costs on the motion of $2,000.00, and Maurice Duval is entitled to costs of $1,000.00, payable

in each instance by the applicant, ICR Commercial Real Estate (Regina) Ltd. 66

79 Inotethat Newbury J.A. in New Skeena Forest Products fnc., Re 67 dismissed a challenge to a costs award, holding
that "these are the kinds of considerations which the [CCA4 4] Chambers judge ... was especially qualified to make." And,
of course, all costs orders are discretionary orders.

80  Nonetheless in this case, it would appear that the supervising CCA4 judge erred. There is no basis upon which to
order substantial indemnity costs with respect to the application to lift the stay in relation to Bricore. Bad faith was not
alleged on its part. With respect to the CRO, the only basis upon which the stay could be lifted was to make an allegation
of "bad faith." In the absence of some other factor, ICR cannot be faulted for making the very allegation that it was
required to make in order to bring its application within the ambit of the stay of proceedings that had been granted.

81 In addition, while Koch J. indicated he was not awarding solicitor-and-client costs, there is not a sufficient
distinction between substantial indemnity costs and solicitor-and-client costs. An award approaching solicitor-and-client
costs is still a punitive order and, as there is no authority for the awarding of substantial indemnity costs, relies upon the
same jurisprudential base as solicitor-and-client costs. As such, the award does not seem to meet the test established in

Siemens v. Bawolin® and Hashemian v. Wilde® wherein it is stated that solicitor-and-client costs are generally awarded

where there has been reprehensible, scandalous or egregious conduet on the part of one of the parties in the context of
the litigation.

82  If the parties are unable to agree with respect to costs in the Court of Queen's Bench and in this Court, they may
speak to the Registrar to fix a time for a conference call hearing regarding costs.

Appeal allowed in part.
Footnotes
1 R.S.C. 1985, c. C-36.
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4 Order (Appointment of Chief Restructuring Officer, Extension of Stay of Proceedings; Additional DIP Financing) made May

23, 2006.
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6 Order (Extension of Stay of Proceedings) made August 18, 2006.
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Headnote
Corporations -— Arrangements and compromises — Under Companies' Creditors Arrangements Act — Arrangements
— Effect of arrangement — Stay of proceedings

Corporations — Arrangements and compromises — Companies’ Creditors Arrangement Act — Stay of proceedings
— Stay being granted even where it would affect non-applicants that were not companies within meaning of Act —
Business operations of applicants and non-applicants being so intertwined as to make stay appropriate.

The applicant companies were involved in property development and management and sought the protection of the
Companies' Creditors Arrangement Act ("CCAA") in order that they could present a plan of compromise. They also
sought a stay of all proceedings against the individual company applicants either in their own capacities or because
of their interest in a larger group of companies. Each of the applicant companies was insolvent and had outstanding
debentures issued under trust deeds. They proposed a plan of compromise among themselves and the holders of the
debentures as well as those others of their secured and unsecured creditors deemed appropriate in the circumstances.

A question arose as to whether the court had the power to grant a stay of proceedings against non-applicants that
were not companies and, therefore, not within the express provisions of the CCAA.

Held:
The application was allowed.

It was appropriate, given the significant financial intertwining of the applicant companies, that a consolidated plan
be approved. Further, each of the applicant companies had a realistic possibility of being able to continue operating
even though each was currently unable to meet all of its expenses. This was precisely the sort of situation in which
all of the creditors would likely benefit from the application of the CCAA and in which it was appropriate to grant
an order staying proceedings.

The inherent power of the court to grant stays can be used to supplement s. 11 of the CCAA when it is just and
reasonable to do so. Clearly, the court had the jurisdiction to grant a stay in respect of any of the applicants that
were companies fitting the criteria in the CCAA. However, the stay requested also involved limited partnerships
where (1) the applicant companies acted on behalf of the limited partnerships, or (2) the stay would be effective
against any proceedings taken by any party against the property assets and undertakings of the limited partnerships
in which they held a direct interest. The business operations of the applicant companies were so intertwined with
the limited partnerships that it would be impossible for a stay to be granted to the applicant companies that would
affect their business without affecting the undivided interest of the limited partnerships in the business. As a result,
it was just and reasonable to supplement s. 11 and grant the stay.

While the provisions of the CCAA allow for a cramdown of a creditor's claim, as well as the interest of any other
person, anyone wishing to start or continue proceedings against the applicant companies could use the comeback
clause in the order to persuade the court that it would not be just and reasonable to maintain the stay. In such
a motion, the onus would be on the applicant companies to show that it was appropriate in the circumstances to
continue the stay.
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Ontario, Rules of Civil Procedure —

r. 8.01

r. 8.02
Application under Companies' Creditors Arrangement Act to file consolidated plan of compromise and for stay of
proceedings.
Favley J.:

I These are my written reasons relating to the relief granted the applicants on December 24, 1992 pursuant to their
application under the Companies' Creditors Arrangement Act , R.S.C. 1985, c. C-36 ("CCAA") and the Courts of Justice
Act , R.S.0. 1990, ¢c. C.43 ("CJA"). The relief sought was as follows:

(a) short service of the notice of application;
(b) a declaration that the applicants were companies to which the CCAA applies;
(c) authorization for the applicants to file a consolidated plan of compromise;

(d) authorization for the applicants to call meetings of their secured and unsecured creditors to approve the
consolidated plan of compromise;
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(e) a stay of all proceedings taken or that might be taken either in respect of the applicants in their own capacity
or on account of their interest in Lehndorff United Properties (Canada) ("LUPC"), Lehndorff Properties (Canada)
("LPC") and Lehndorff Properties (Canada) II ("LPC II") and collectively (the "Limited Partnerships") whether as
limited partner, as general partner or as registered titleholder to certain of their assets as bare trustee and nominee;
and

(f) certain other ancillary relief.

2 The applicants are a number of companies within the larger Lehndorff group ("Group") which operates in Canada
and elsewhere. The group appears to have suffered in the same way that a number of other property developers and
managers which have also sought protection under the CCAA in recent years. The applicants are insolvent; they each
have outstanding debentures issues under trust deeds; and they propose a plan of compromise among themselves and the
holders of these debentures as well as those others of their secured and unsecured creditors as they deemed appropriate
in the circumstances. Each applicant except THG Lehndorff Vermdégensverwaltung GmbH ("GmbH") is an Ontario
corporation. GmbH is a company incorporated under the laws of Germany. Each of the applicants has assets or does
business in Canada. Therefore each is a "company" within the definition of's. 2 of the CCAA. The applicant Lehndorff
General Partner Ltd. ("General Partner Company") is the sole general partner of the Limited Partnerships. The General
Partner Company has sole control over the property and businesses of the Limited Partnerships. All major decisions
concerning the applicants (and the Limited Partnerships) are made by management operating out of the Lehndorff
Toronto Office. The applicants aside from the General Partner Company have as their sole purpose the holding of title
to properties as bare trustee or nominee on behalf of the Limited Partnerships. LUPC is a limited partnership registered
under the Limited Partnership Act , R.5.0. 1990, ¢. L.16 ("Ontario LPA"). LPC and LPC II are limited partnerships
registered under Part 2 of the Partnership Act , R.S.A. 1980, c. P-2 ("Alberta PA") and each is registered in Ontario
as an extra provincial limited partnership. LUPC has over 2,000 beneficial limited partners, LPC over 500 and LPC
IT over 250, most of whom are residents of Germany. As at March 31, 1992 LUPC had outstanding indebtedness of
approximately $370 million, LPC $45 million and LPC II $7 million. Not all of the members of the Group are making
an application under the CCAA. Taken together the Group's indebtedness as to Canadian matters (including that of
the applicants) was approximately $543 million. In the summer of 1992 various creditors (Canada Trustco Mortgage
Company, Bank of Montreal, Royal Bank of Canada, Canadian Imperial Bank of Commerce and the Bank of Tokyo
Canada) made demands for repayment of their loans. On November 6, 1992 Funtanua Investments Limited, a minor
secured lendor also made a demand. An interim standstill agreement was worked out following a meeting of July 7,
1992. In conjunction with Peat Marwick Thorne Inc. which has been acting as an informal monitor to date and Fasken
Campbell Godfrey the applicants have held multiple meetings with their senior secured creditors over the past half year
and worked on a restructuring plan. The business affairs of the applicants (and the Limited Partnerships) are significantly
intertwined as there are multiple instances of intercorporate debt, cross-default provisions and guarantees and they
operated a centralized cash management system.

3 This process has now evolved to a point where management has developed a consolidated restructuring plan which
plan addresses the following issues:

(a) The compromise of existing conventional, term and operating indebtedness, both secured and unsecured.
(b) The restructuring of existing project financing commitments.

(¢) New financing, by way of equity or subordinated debt.

(d) Elimination or reduction of certain overhead.

(e) Viability of existing businesses of entities in the Lehndorff Group.

(f) Restructuring of income flows from the limited partnerships.
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(g) Disposition of further real property assets aside from those disposed of earlier in the process.
(h) Consolidation of entities in the Group; and
(i) Rationalization of the existing debt and security structure in the continuing entities in the Group.

Formal meetings of the beneficial limited partners of the Limited Partnerships are scheduled for January 20 and 21,
1993 in Germany and an information circular has been prepared and at the time of hearing was being translated into
German. This application was brought on for hearing at this time for two general reasons: (a) it had now ripened to
the stage of proceeding with what had been distilled out of the strategic and consultative meetings; and (b) there were
creditors other than senior secured lenders who were in a position to enforce their rights against assets of some of the
applicants (and Limited Partnerships) which if such enforcement did take place would result in an undermining of the
overall plan. Notice of this hearing was given to various creditors: Barclays Bank of Canada, Barclays Bank PLC, Bank
of Montreal, Citibank Canada, Canada Trustco Mortgage Corporation, Royal Trust Corporation of Canada, Royal
Bank of Canada, the Bank of Tokyo Canada, Funtauna Investments Limited, Canadian Imperial Bank of Commerce,
Fuji Bank Canada and First City Trust Company. In this respect the applicants have recognized that although the initial
application under the CCAA may be made on an ex parte basis (s. 11 of the CCAA; Re Langley's Ltd., [1938] O.R.
123,[1938] 3 D.L.R. 230 (C.A.) ; Re Keppoch Development Lrd. (1991}, 8 C.B.R. (3d) 95 (N.S. T.D.) . The court will be
concerned when major creditors have not been alerted even in the most minimal fashion (Re Inducon Development Corp.
(1992), 8 C.B.R. (3d) 306 (Ont. Gen. Div.) at p. 310). The application was either supported or not opposed.

4  "Instant" debentures are now well recognized and respected by the courts: see Re United Maritime Fishermen Co-
operative (1988). 67 C.B.R. (N.S.) 44 (N.B. Q.B.), at pp. 55-56, varied on reconsideration (1988}, 68 C.B.R. (N.5.) 170
(N.B. Q.B.), reversed on different grounds (1988), 69 C.B.R. (N.S.) 161 (N.B. C.A.), at pp. 165-166; Re Stephanie's
Fashions Ltd. (1990), 1 C.B.R. (3d) 248 (B.C. S.C.) at pp. 250-251; Nova Metal Products Inc. v. Comiskey (Trustee of)
(sub nom. Elan Corp. v. Comiskey ) (1990), 1 O.R. (3d) 289, 1 C.B.R. (3d) 101 (C.A.) per Doherty J.A., dissenting
on another point, at pp. 306-310 (O.R.); Ultracare Management Inc. v. Zevenberger (Trustee of) (sub nom. Ultracare
Management Inc. v. Gammon ) (1990), I O.R. (3d) 321 (Gen. Div.) at p. 327. The applicants would appear to me to
have met the technical hurdle of s. 3 and as defined s. 2) of the CCAA in that they are debtor companies since they are
insolvent, they have outstanding an issue of debentures under a trust deed and the compromise or arrangement that is
proposed includes that compromise between the applicants and the holders of those trust deed debentures. I am also
satisfied that because of the significant intertwining of the applicants it would be appropriate to have a consolidated plan.
I would also understand that this court (Ontario Court of Justice (General Division)) is the appropriate court to hear
this application since all the applicants except GmbH have their head office or their chief place of business in Ontario
and GmbH, although it does not have a place of business within Canada, does have assets located within Ontario.

5  The CCAA is intended to facilitate compromises and arrangements between companies and their creditors as an
alternative to bankruptcy and, as such, is remedial legislation entitled to a liberal interpretation. It seems to me that the
purpose of the statute is to enable insolvent companies to carry on business in the ordinary course or otherwise deal with
their assets so as to enable plan of compromise or arrangement to be prepared, filed and considered by their creditors
and the court. In the interim, a judge has great discretion under the CCAA to make order so as to effectively maintain
the status quo in respect of an insolvent company while it attempts to gain the approval of its creditors for the proposed
compromise or arrangement which will be to the benefit of both the company and its creditors. See the preamble to and
sections 4, 5, 6, 7, 8 and 11 of the CCAA,; Reference re Companies' Creditors Arrangement Act, [1934] S.C.R. 659 at p.
661, 16 C.B.R. 1,[193414 D.L.R. 75 ; Meridian Developments Inc. v. Toronto Dominion Bank, [1984] 3 W.W.R. 215 (Alta.
Q.B.) at pp. 219-220; Norcen Energy Resources Ltd. v. Oakwood Petroleums Ltd. (1988), 72 C.B.R. (N.S.) 1, 63 Alta. L.R.
(2d) 361 (Q.B.), at pp. 12-13 (C.B.R.); Quintette Coal Ltd. v. Nippon Steel Corp. (1990), 2 C.B.R. (3d) 303 (B.C.C.A)),
at pp. 310-311, affirming (1990), 2 C.B.R. (3d) 291, 47 B.C.L.R. (2d) 193 (S.C.) , leave to appeal to S.C.C. dismissed
(1991), 7 C.B.R. (3d) 164 (S.C.C.) .; Nova Metal Products Inc. v. Comiskey ( Trustee of) , supra, at p. 307 (O.R.); Fine's
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Flowers v. Fine's Flowers ( Creditors of) (1992), 7 O.R. (3d) 193 (Gen. Div.), at p. 199 and "Reorganizations Under The
Companies' Creditors Arrangement Act", Stanley E. Edwards (1947) 25 Can. Bar Rev. 587 at p. 592.

6  The CCAA is intended to provide a structured environment for the negotiation of compromises between a debtor
company and its creditors for the benefit of both. Where a debtor company realistically plans to continue operating or
to otherwise deal with its assets but it requires the protection of the court in order to do so and it is otherwise too early
for the court to determine whether the debtor company will succeed, relief should be granted under the CCAA. see Nova
Metal Products Inc. v. Comiskey (Trustee of) , supra at pp. 297 and 316; Re Stephanie's Fashions Ltd. , supra, at pp.
251-252 and Ultracare Management Inc. v. Zevenberger ( Trustee of) , supra, at p. 328 and p. 330. It has been held that
the intention of the CCAA is to prevent any manoeuvres for positioning among the creditors during the period required
to develop a plan and obtain approval of creditors. Such manoeuvres could give an aggressive creditor an advantage to
the prejudice of others who are less aggressive and would undermine the company's financial position making it even less
likely that the plan will succeed: see Meridian Developments Inc. v. Toronto Dominion Bank , supra, at p. 220 (W.W.R.).
The possibility that one or more creditors may be prejudiced should not affect the court's exercise of its authority to grant
a stay of proceedings under the CCAA because this affect is offset by the benefit to all creditors and to the company
of facilitating a reorganization. The court's primary concerns under the CCAA must be for the debtor and «// of the
creditors: see Quintette Coal Ltd. v. Nippon Steel Corp. , supra, at pp. 108-110; Hongkong Bank of Canada v. Chef Ready
Foods Ltd. (1990), 4 C.B.R. (3d) 311, 51 B.C.L.R. (2d) 84 (C.A.), at pp. 315-318 (C.B.R.) and Re Stephanie's Fashions
Lid. , supra, at pp. 251-252.

7  One of the purposes of the CCAA is to facilitate ongoing operations of a business where its assets have a greater
value as part of an integrated system than individually. The CCAA facilitates reorganization of a company where the
alternative, sale of the property piecemeal, is likely to yield far less satisfaction to the creditors. Unlike the Bankrupicy
Act , R.S.C. 1985, c. B-3, before the amendments effective November 30, 1992 to transform it into the Bankruptcy and
Insolvency Act ("BIA"), it is possible under the CCAA to bind secured creditors it has been generally speculated that
the CCAA will be resorted to by companies that are generally larger and have a more complicated capital structure and
that those companies which make an application under the BIA will be generally smaller and have a less complicated
structure. Reorganization may include partial liquidation where it is intended as part of the process of a return to long
term viability and profitability. See Hongkong Bank of Canada v. Chef Ready Foods Lid. , supra, at p. 318 and Re
Associated Investors of Canada Lid. (1987), 67 C.B.R. (N.S.) 237 (Alta. Q.B.) at pp. 245, reversed on other grounds at
(1988), 71 C.B.R. (N.S.) 71 (Alta. C.A.) . It appears to me that the purpose of the CCAA is also to protect the interests
of creditors and to enable an orderly distribution of the debtor company's affairs. This may involve a winding-up or
liquidation of a company or simply a substantial downsizing of its business operations, provided the same is proposed
in the best interests of the creditors generally. See Re Associated Investors of Canada Ltd. , supra, at p. 318; Re Amirault
Fish Co.,32 C.B.R. 186, 195114 D.L.R. 203 (N.S. T.D.) at pp. 187-188 (C.B.R.).

8 It strikes me that each of the applicants in this case has a realistic possibility of being able to continue operating,
although each is currently unable to meet all of its expenses albeit on a reduced scale. This is precisely the sort of
circumstance in which all of the creditors are likely to benefit from the application of the CCAA and in which it is
appropriate to grant an order staying proceedings so as to allow the applicant to finalize preparation of and file a plan
of compromise and arrangement.

9  Let me now review the aspect of the stay of proceedings. Section 11 of the CCAA provides as follows:

11. Notwithstanding anything in the Bankruptcy Act or the Winding-up Act , whenever an application has been
made under this Act in respect of any company, the court, on the application of any person interested in the matter,
may, on notice to any other person or without notice as it may see fit,

(a) make an order staying, until such time as the court may prescribe or until any further order, all proceedings taken
or that might be taken in respect of the company under the Bankruptcy Act and the Winding-up Act or either of them;

i
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(b ) restrain further proceedings in any action, suit or proceeding against the company on such terms as the court
sees fit; and

(¢ ) make an order that no suit, action or other proceeding shall be proceeded with or commenced against the
company except with the leave of the court and subject to such terms as the court imposes.

10  The power to grant a stay of proceeding should be construed broadly in order to permit the CCAA to accomplish
its legislative purpose and in particular to enable continuance of the company seeking CCAA protection. The power to
grant a stay therefore extends to a stay which affected the position not only of the company's secured and unsecured
creditors, but also all non-creditors and other parties who could potentially jeopardize the success of the plan and thereby
the continuance of the company. See Norcen Energy Resources Ltd. v. Oakwood Petroleums Ltd. , supra, at pp. 12-17
(C.B.R.) and Quintette Coal Ltd. v. Nippon Steel Corp. , supra, at pp. 296-298 (B.C. S.C.) and pp. 312-314 (B.C. C.A))
and Meridian Developments Inc. v. Toronto Dominion Bank , supra, at pp. 219 ff. Further the court has the power to
order a stay that is effective in respect of the rights arising in favour of secured creditors under all forms of commercial
security: see Hongkong Bank of Canada v. Chef Ready Foods Ltd. , supra, at p. 320 where Gibbs J.A. for the court stated:

The trend which emerges from this sampling will be given effect here by holding that where the word "security”
occurs in the C.C.A A, it includes s. 178 security and, where the word creditor occurs, it includes a bank holding
s. 178 security. To the extent that there may be conflict between the two statutes, therefore, the broad scope of the
C.C.A.A. prevails.

11 The power to grant a stay may also extend to preventing persons seeking to terminate or cancel executory contracts,
including, without limitation agreements with the applying companies for the supply of goods or services, from doing
so: see Gaz Métropolitain v. Wynden Canada Inc. (1982), 44 C.B.R. (N.S.) 285 (C.S. Que.) at pp. 290-291 and Quintette
Coal Lid. v. Nippon Steel Corp. , supra, at pp. 311-312 (B.C. C.A.). The stay may also extend to prevent a mortgagee
from proceeding with foreclosure proceedings (see Re Northland Properties Ltd. (1988), 73 C.B.R. (N.S.) 141 (B.C.
S.C.) or to prevent landlords from terminating leases, or otherwise enforcing their rights thereunder (see Feifer v. Frame
Manufacturing Corp. (1947), 28 C.B.R. 124 (C.A. Que.) ). Amounts owing to landlords in respect of arrears of rent or
unpaid rent for the unexpired portion of lease terms are properly dealt with in a plan of compromise or arrangement:
see Sklar-Peppler Furniture Corp. v. Bank of Nova Scotia (1991), 8 C.B.R. (3d) 312 (Ont. Gen. Div.) especially at p. 318.
The jurisdiction of the court to make orders under the CCAA in the interest of protecting the debtor company so as
to enable it to prepare and file a plan is effective notwithstanding the terms of any contract or instrument to which the
debtor company is a party. Section 8 of the CCAA provides:

8. This Act extends and does not limit the provisions of any instrument now or hereafter existing that governs
the rights of creditors or any class of them and has full force and effect notwithstanding anything to the contrary
contained in that instrument.

The power to grant a stay may also extend to prevent persons from exercising any right of set off in respect of the amounts
owed by such a person to the debtor company, irrespective of whether the debtor company has commenced any action
in respect of which the defense of set off might be formally asserted: see Quintette Coal Ltd. v. Nippon Steel Corp. , supra,
at pp. 312-314 (B.C.C.A)).

12 It was submitted by the applicants that the power to grant a stay of proceedings may also extend to a stay of
proceedings against non-applicants who are not companies and accordingly do not come within the express provisions
of the CCAA. In support thereof they cited a CCAA order which was granted staying proceedings against individuals
who guaranteed the obligations of a debtor-applicant which was a qualifying company under the terms of the CCAA.:
see Re Slavik , unreported, [1992] B.C.J. No. 341 [now reported at 12 C.B.R. (3d) 157(B.C. S.C.} ]. However in the Slavik
situation the individual guarantors were officers and shareholders of two companies which had sought and obtained
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CCAA protection. Vickers J. in that case indicated that the facts of that case included the following unexplained and
unamplified fact [at p. 159}

5. The order provided further that ali creditors of Norvik Timber Inc. be enjoined from making demand for payment
upon that firm or upon any guarantor of an obligation of the firm until further order of the court.

The CCAA reorganization plan involved an assignment of the claims of the creditors to "Newco" in exchange for cash
and shares. However the basis of the stay order originally granted was not set forth in this decision.

13

It appears to me that Dickson J. in Inrernational Donut Corp. v. 050863 N.D. Lid. , unreported, [1992] N.B.J. No.

339 (N.B. Q.B.) [now reported at 127 N.B.R. (2d) 290, 319 A.P.R. 290 ] was focusing only on the stay arrangements of
the CCAA when concerning a limited partnership situation he indicated [at p. 295 N.B.R.]:

14

In August 1991 the limited partnership, through its general partner the plaintiff, applied to the Court under the
Companies' Creditors Arrangement Act , R.S.C., ¢. C-36 for an order delaying the assertion of claims by creditors
until an opportunity could be gained to work out with the numerous and sizable creditors a compromise of their
claims. An order was obtained but it in due course expired without success having been achieved in arranging with
creditors a compromise. That effort may have been wasted, because it seems questionable that the federal Act could
have any application to a limited partnership in circumstances such as these . (Emphasis added.)

I am not persuaded that the words of s. 11 which are quite specific as relating as to a company can be enlarged

to encompass something other than that. However it appears to me that Blair J. was clearly in the right channel in his
analysis in Campeau v. Olympia & York Developments Lid, unreported, [1992] O.J. No. 1946 [now reported at 14 C.B.R.
(3d) 303 (Ont. Gen. Div.) ] at pp. 4-7 [at pp. 308-310 C.B.R.].

The Power to Stay

The court has always had an inherent jurisdiction to grant a stay of proceedings whenever it is just and convenient
to do so, in order to control its process or prevent an abuse of that process: see Canada Systems Group ( EST) Lid. v.
Allendale Mutual Insurance Co. (1982),29 C.P.C. 60, 137 D.L.R. (3d) 287 (Ont. H.C.), and cases referred to therein.
In the civil context, this general power is also embodied in the very broad terms of s. 106 of the Courts of Justice
Act , R.S.0. 1990, c. C.43, which provides as follows:

106. A court, on its own initiative or on motion by any person, whether or not a party, may stay any proceeding
in the court on such terms as are considered just.

Recently, Mr. Justice O'Connell has observed that this discre tionary power is "highly dependent on the facts of each
particular case": Arab Monetary Fund v. Hashim (unreported) [(June 25, 1992), Doc. 24127/88 (Ont. Gen. Div.)].
[19921 O.J. No. 1330.

Apart from this inherent and general jurisdiction to stay proceedings, there are many instances where the court is
specifically granted the power to stay in a particular context, by virtue of statute or under the Rules of Civil Procedure
. The authority to prevent multiplicity of proceedings in the same court, under r. 6.01(1), is an example of the latter.
The power to stay judicial and extra-judicial proceedings under s. 11 of the C.C.A.A., is an example of the former.
Section 11 of the C.C.A.A. provides as follows.

The Power to Stay in the Context of C.C.A.A. Proceedings

By its formal title the C.C.A.A. is known as "An Act to facilitate compromises and arrangements between companies
and their creditors". To ensure the effective nature of such a "facilitative" process it is essential that the debtor
company be afforded a respite from the litigious and other rights being exercised by creditors, while it attempts to
carry on as a going concern and to negotiate an acceptable corporate restructuring arrangement with such creditors.
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In this respect it has been observed that the C.C.A.A. is "to be used as a practical and effective way of restructuring
corporate indebtedness.": see the case comment following the report of Norcen Energy Resources Ltd. v. Oakwood
Petroleums Lid. (1988), 72 C.B.R. (N.S.} 1, 63 Alta. L.R. (2d) 361, 92 A.R. 81 (Q.B.), and the approval of that
remark as "a perceptive observation about the attitude of the courts" by Gibbs J.A. in Quintette Coal Ltd. v. Nippon
Steel Corp. (1990), 51 B.C.L.R.(2d) 105 (C.A.)atp. 113[B.C.L.R].

Gibbs J.A. continued with this comment:

To the extent that a general principle can be extracted from the few cases directly on point, and the others in
which there is persuasive obiter, it would appear to be that the courts have concluded that unders. 11 thereis a
discretionary power to restrain judicial or extra-judicial conduct against the debtor company the effect of which
is, or would be, seriously to impair the ability of the debtor company to continue in business during the compromise
or arrangement negotiating period .

(emphasis added)

I agree with those sentiments and would simply add that, in my view, the restraining power extends as well to conduct
which could seriously impair the debtor's ability to focus and concentrate its efforts on the business purpose of
negotiating the compromise or arrangement. [In this respect, see also Sairex GmbH v. Prudential Steel Ltd. (1991),
8 C.B.R. (3d) 62 (Ont. Gen. Div.) at p. 77.]

I must have regard to these foregoing factors while I consider, as well, the general principles which have
historically governed the court's exercise of its power to stay proceedings. These principles were reviewed by Mr.
Justice Montgomery in Canada Systems Group (EST) Ltd. v. Allendale Mutual Insurance , supra (a "Mississauga
Derailment" case), at pp. 65-66 [C.P.C.]. The balance of convenience must weigh significantly in favour of granting
the stay, as a party's right to have access to the courts must not be lightly interfered with. The court must be satisfied
that a continuance of the proceeding would serve as an injustice to the party seeking the stay, in the sense that it
would be oppressive or vexatious or an abuse of the process of the court in some other way. The stay must not
cause an injustice to the plaintiff.

It is quite clear from Empire-Universal Films Limited v. Rank, [1947} O.R. 775 (H.C.) that McRuer C.J.H.C. considered
that The Judicature Act [R.S.0. 1937, c. 100] then [and now the CJA] merely confirmed a statutory right that previously
had been considered inherent in the jurisdiction of the court with respect to its authority to grant a stay of proceedings.
See also McCordic v. Bosanquet (1974), 5 O.R. (2d) 53 (H.C.) and Canada Systems Group (EST) Ltd. v. Allen-Dale
Mutual Insurance Co. (1982), 29 C.P.C. 60 (H.C.) at pp. 65-66.

15

Montgomery J. in Canada Systems , supra, at pp. 65-66 indicated:

Goodman J. (as he then was) in McCordic v. Bosanguet (1974), 5 O.R. (2d) 53 in granting a stay reviewed the
authorities and concluded that the inherent jurisdiction of the Court to grant a stay of proceedings may be made
whenever it is just and reasonable to do so. "This court has ample jurisdiction to grant a stay whenever it is just
and reasonable to do so0." (Per Lord Denning M.R. in Edmeades v. Thames Board Mills Ltd., [1969] 2 Q.B. 67 at
71,[1969]1 2 All E.R. 127 (C.A.)). Lord Denning's decision in Edmeades was approved by Lord Justice Davies in
Lane v. Willis; Lane v. Beach ( Executor of Estate of George William Willis), [1972] 1 All E.R. 430, (sub nom. Lane
v. Willis; Lane v. Beach) [1972] 1 W.L.R. 326 (C.A.).

In Weight Watchers Int. Inc. v. Weight Watchers of Ont. Ltd. (1972), 25 D.L.R. (3d) 419, 5 C.P.R. (2d) 122, appeal
allowed by consent without costs (sub nom. Weight Waichers of Ont. Lid. v. Weight Watchers Inc. Inc. ) 42 D.L.R.
{3d) 320n, 10 C.P.R. (2d) 96n (Fed. C.A.), Mr. Justice Heald on an application for stay said at p. 426 [25 D.L.R.]:
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The principles which must govern in these matters are clearly stated in the case of Enmpire Universal Films Lid.
et al. v. Rank et al., {1947] O.R. 775 at p. 779, as follows [quoting St. Pierre et al. v. South American Stores
(Gath & Chaves), Ltd. et al., {1936] 1 K.B. 382 at p. 398]:

(1.) A mere balance of convenience is not a sufficient ground for depriving a plaintiff of the advantages
of prosecuting his action in an English Court if it is otherwise properly brought. The right of access to the
King's Court must not be lightly refused. (2.) In order to justify a stay two conditions must be satisfied,
one positive and the other negative: (a) the defendant must satisfy the Court that the continuance of the
action would work an injustice because it would be oppressive or vexatious to him or would be an abuse
of the process of the Court in some other way; and (b) the stay must not cause an injustice to the plaintiff.
On both the burden of proof is on the defendant.

16 Thus it appears to me that the inherent power of this court to grant stays can be used to supplement s. 11 of the
CCAA when it is just and reasonable to do so. Is it appropriate to do so in the circumstances? Clearly there is jurisdiction
under s. 11 of the CCAA to grant a stay in respect of any of the applicants which are all companies which fit the criteria
of the CCAA. However the stay requested also involved the limited partnerships to some degree either (i) with respect
to the applicants acting on behalf of the Limited Partnerships or (ii) the stays being effective vis-a-vis any proceedings
taken by any party against the property assets and undertaking of the Limited Partnerships in respect of which they
hold a direct interest (collectively the "Property") as set out in the terms of the stay provisions of the order paragraphs
4 through 18 inclusive attached as an appendix to these reasons. [Appendix omitted.] I believe that an analysis of the
operations of a limited partnership in this context would be beneficial to an understanding of how there is a close inter-
relationship to the applicants involved in this CCAA proceedings and how the Limited Partnerships and their Property
are an integral part of the operations previously conducted and the proposed restructuring.

17 A limited partnership is a creation of statute, consisting of one or more general partners and one or more
limited partners. The limited partnership is an investment vehicle for passive investment by limited partners. It in
essence combines the flow through concept of tax depreciation or credits available to "ordinary” partners under general
partnership law with limited liability available to shareholders under corporate law. See Ontario LPA sections 2(2) and
3(1) and Lyle R. Hepburn, Limited Partnerships , (Toronto: De Boo, 1991), at p. 1-2 and p. 1-12. I would note here that
the limited partnership provisions of the Alberta PA are roughly equivalent to those found in the Ontario LPA with
the interesting side aspect that the Alberta legislation in s. 75 does allow for judgment against a limited partner to be
charged against the limited partner's interest in the limited partnership. A general partner has all the rights and powers
and is subject to all the restrictions and liabilities of a partner in a partnership. In particular a general partner is fully
liable to each creditor of the business of the limited partnership. The general partner has sole control over the property
and business of the limited partnership: see Ontario LPA ss. 8 and 13. Limited partners have no liability to the creditors
of the limited partnership's business; the limited partners' financial exposure is limited to their contribution. The limited
partners do not have any "independent” ownership rights in the property of the limited partnership. The entitlement of
the limited partners is limited to their contribution plus any profits thereon, after satisfaction of claims of the creditors.
See Ontario LPA sections 9, 11, 12(1), 13, 15(2) and 24. The process of debtor and creditor relationships associated with
the limited partnership's business are between the general partner and the creditors of the business. In the event of the
creditors collecting on debt and enforcing security, the creditors can only look to the assets of the limited partnership
together with the assets of the general partner including the general partner's interest in the limited partnership. This
relationship is recognized under the Bankruptcy Act (now the BIA) sections 85 and 142.

18 A general partner is responsible to defend proceedings against the limited partnership in the firm name, so in
procedural law and in practical effect, a proceeding against a limited partnership is a proceeding against the general
partner. See Ontario Rules of Civil Procedure , O. Reg. 560/84, Rules 8.01 and 8.02.

19 It appears that the preponderance of case law supports the contention that contention that a partnership including
a limited partnership is not a separate legal entity. See Lindley on Partnership , 15th ed. (London: Sweet & Maxwell,
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1984), at pp. 33-35; Seven Mile Dam Contractors v. R. (1979), 13 B.C.L.R. 137 (S.C\) , affirmed (1980}, 25 B.C.L.R.
183 (C.A.) and "Extra-Provincial Liability of the Limited Partner”, Brad A. Milne, (1985) 23 Alta. L. Rev. 345, at pp.
350-351. Milne in that article made the following observations:

The preponderance of case law therefore supports the contention that a limited partnership is not a separate legal
entity. It appears, nevertheless, that the distinction made in Re Thorne between partnerships and trade unions could
not be applied to limited partnerships which, like trade unions, must rely on statute for their validity. The mere
fact that limited partnerships owe their existence to the statutory provision is probably not sufficient to endow
the limited partnership with the attribute of legal personality as suggested in Ruzicks unless it appeared that the
Legislature clearly intended that the limited partnership should have a separate legal existence. A review of the
various provincial statutes does not reveal any procedural advantages, rights or powers that are fundamentally
different from those advantages enjoyed by ordinary partnerships. The legislation does not contain any provision
resembling section 15 of the Canada Business Corporation Act [S.C. 1974-75, c¢. 33, as am.] which expressly states
that a corporation has the capacity, both in and outside of Canada, of a natural person. It is therefore difficult to
imagine that the Legislature intended to create a new category of legal entity.

20 It appears to me that the operations of a limited partnership in the ordinary course are that the limited partners
take a completely passive role (they must or they will otherwise lose their limited liability protection which would have
been their sole reason for choosing a limited partnership vehicle as opposed to an "ordinary" partnership vehicle). For
a lively discussion of the question of "control" in a limited partnership as contrasted with shareholders in a corporation,
see R. Flannigan, "The Control Test of Investor Liability in Limited Partnerships" (1983) 21 Alta. L. Rev. 303; E. Apps,
"Limited Partnerships and the 'Control' Prohibition: Assessing the Liability of Limited Partners" (1991) 70 Can. Bar Rev.
611; R. Flannigan, "Limited Partner Liability: A Response" (1992) 71 Can. Bar Rev. 552. The limited partners leave the
running of the business to the general partner and in that respect the care, custody and the maintenance of the property,
assets and undertaking of the limited partnership in which the limited partners and the general partner hold an interest.
The ownership of this limited partnership property, assets and undertaking is an undivided interest which cannot be
segregated for the purpose of legal process. It seems to me that there must be afforded a protection of the whole since
the applicants' individual interest therein cannot be segregated without in effect dissolving the partnership arrangement.
The limited partners have two courses of action to take if they are dissatisfied with the general partner or the operation
of the limited partnership as carried on by the general partner — the limited partners can vote to (a) remove the general
partner and replace it with another or (b) dissolve the limited partnership. However Flannigan strongly argues that an
unfettered right to remove the general partner would attach general liability for the limited partners (and especially as to
the question of continued enjoyment of favourable tax deductions) so that it is prudent to provide this as a conditional
right: Control Test , (1992), supra, at pp. 524-525. Since the applicants are being afforded the protection of a stay of
proceedings in respect to allowing them time to advance a reorganization plan and complete it if the plan finds favour,
there should be a stay of proceedings (vis-a-vis any action which the limited partners may wish to take as to replacement
or dissolution) through the period of allowing the limited partners to vote on the reorganization plan itself.

21 It seems to me that using the inherent jurisdiction of this court to supplement the statutory stay provisions of
s. 11 of the CCAA would be appropriate in the circumstances; it would be just and reasonable to do so. The business
operations of the applicants are so intertwined with the limited partnerships that it would be impossible for relief as to
a stay to be granted to the applicants which would affect their business without at the same time extending that stay
to the undivided interests of the limited partners in such. It also appears that the applicants are well on their way to
presenting a reorganization plan for consideration and a vote; this is scheduled to happen within the month so there
would not appear to be any significant time inconvenience to any person interested in pursuing proceedings. While it
is true that the provisions of the CCAA allow for a cramdown of a creditor's claim (as well as an interest of any other
person), those who wish to be able to initiate or continue proceedings against the applicants may utilize the comeback
clause in the order to persuade the court that it would not be just and reasonable to maintain that particular stay. It
seems to me that in such a comeback motion the onus would be upon the applicants to show that in the circumstances
it was appropriate to continue the stay.
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22 The order is therefore granted as to the relief requested including the proposed stay provisions.
Application allowed.

Footnotes
* As amended by the court.
End of Document Copvright © Thomson Reuters Canada gted or its liconsors {excl
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Plaintiff sought to bring class proceedings regarding insurance proceeds against company that was protected under
Companies' Creditors Arrangement Act — Stay under Act was lifted for purposes of bringing leave to appeal
regarding limitation period — Hearing was held regarding lifting stay generally — Stay not lifted — Stay was put in
place for restructuring and sale — If plaintiff's proceedings were to continue, executive team would have to devote
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considerable time to proceedings — Time sensitivity was largely alleviated by lifting stay with regards to leave
proceedings — Insurance proceeds were not available to other creditors.

Table of Authorities

Cases considered by Morawetz J.:

Algoma Steel Corp. v. Royal Bank (1992), 8 O.R. (3d) 449, 93 D.L,R. (4th) 98, 55 O.A.C. 303, 11 C.B.R. (3d)
11, 1992 CarswellOnt 163 (Ont. C.A.) — referred to

Canwest Global Communications Corp., Re (2011), 2011 ONSC 2215, 2011 CarswellOnt 2392, 75 C.B.R. (5th)
156 (Ont. S.C.J. [Commercial List]) — referred to

Carey Canada Inc., Re (2006), 29 C.B.R. (5th) 81, 2006 CarswellOnt 7748 (Ont. S.C.J. [Commercial List]) —
referred to

Stelco Inc., Re (2005), 253 D.L.R. (4th) 109, 75 O.R. (3d) 5, 2 B.L.R. {4th) 238, 9 C.B.R. (5th) 135, 2005
CarswellOnt 1188, 196 O.A.C. 142 (Ont. C.A.) — referred to

Western Canadian Shopping Centres Inc. v. Dutton (2001), (sub nom. Western Canadian Shopping Centres Inc.
v. Bennett Jones Verchere) 201 D.L.R. (4th) 385, [2002] 1 W.W.R. 1, 286 A.R. 201, 253 W.A.C. 201, 8 C.P.C.
(5th) 1,94 Alta. L.R. (3d) 1, 272 N.R. 135, 2001 SCC 46, 2001 CarswellAlta 884, 2001 CarswellAlta 885, [2001]
28.CR.534 (S.C.C.) — referred to

Statutes considered:

Class Proceedings Act, 1992, 8.0.1992,¢. 6
Generally — referred to

s. 12 — referred to

s. 28 — referred to

Securities Act, R.S.0. 1990, c. S.5
Generally — referred to

s. 138.14 [en. 2002, c. 22, s. 185] — referred to

HEARING regarding lifting stay of proceedings imposed under Companies' Creditors Arrangement Act.

Movawetz J.:

1 St. Clair Penneyfeather, the Plaintiff in the Penneyfeather v. Timminco Limited, et al action, Court File No.
CV-09-378701-00CP (the "Class Action"), brought this motion for an order lifting the stay of proceedings, as provided
by the Initial Order of January 3, 2012 and extended by court order dated January 27, 2012, and permitting Mr.
Penneyfeather to continue the Class Action against Timminco Limited ("Timminco"), Dr. Heinz Schimmelbusch, Mr.
Robert Dietrich, Mr. Rene Boisvert, Mr. Arthur R. Spector, Mr. Jack Messman, Mr. John C. Fox, Mr. Michael D.
Winfield, Mr. Mickey M. Yaksich and Mr. John P. Walsh.

1
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2 The Class Action was commenced on May 14, 2009 and has been case managed by Perell J. The following steps
have taken place in the litigation:

(a) a carriage motion;
(b) a motion to substitute the Representative Plaintiff;
(c) a motion to force disclosure of insurance policies;

(d) a motion for leave to appeal the result of the insurance motion which was heard by the Divisional Court and
dismissed;

(e) settlement discussions;

(f) when settlement discussions were terminated, Perell J. declined an expedited leave hearing and instead declared
any limitation period to be stayed;

(g) a motion for particulars; and
(h) a motion served but not heard to strike portions of the Statement of Claim.

3 On February 16, 2012, the Court of Appeal for Ontario set aside the decision of Perell J. declaring that s. 28 of the
Class Proceedings Act suspended the running of the three-year limitation period under s. 138.14 of the Securities Act.

4  The Plaintiffs' counsel received instructions to seek leave to appeal the decision of the Court of Appeal for Ontario
to the Supreme Court of Canada. The leave materials were required to be served and filed by April 16, 2012.

5  On April 10, 2012, the following endorsement was released in respect of this motion:

The portion of the motion dealing with lifting the stay for the Plaintiff to seek leave to appeal the recent decision of
the Court of Appeal for Ontario to the Supreme Court of Canada on the limitation period issue was not opposed.
This portion of the motion is granted and an order shall issue to give effect to the foregoing. The balance of the
requested relief is under reserve.

6  Counsel to Mr. Penneyfeather submits that, apart from the leave to appeal issues, there are steps that may occur
before Perell J. as a result of the Court of Appeal ruling. Counsel references that the Defendants may bring motions for
partial judgment and the Plaintiff could seek to have the court proceed with leave and certification with any order to be
granted nunc pro tunc pursuant to s. 12 of the Class Proceedings Act.

7  Counsel to Mr. Penneyfeather submits that the three principal objectives of the Class Proceedings Act are judicial
economy, access to justice and behaviour modification. (See Western Canadian Shopping Centres Inc. v. Dutton, [2001] 2
S.C.R. 534 (5.C.C.) at paras. 27-29.), and under the Securities Act, the deterrent represented by private plaintiffs armed
with a realistic remedy is important in ensuring compliance with continuous disclosure rules.

8 Counsel submits that, in this situation, there is only one result that will not do violence to a primary legislative
purpose and that is to lift the stay to permit the Class Action to proceed on the condition that any potential execution
excludes Timminco's assets. Counsel further submits that, as a practical result, this would limit recovery in the Class
Action to the proceeds of the insurance policies, or in the event that the insurers decline coverage because of fraud, to
the personal assets of those officers and directors found responsible for the fraud.

9  Counsel to Mr. Penneyfeather takes the position that the requested outcome is consistent with the judicial principal
that the CCAA is not meant as a refuge insulating insurers from providing appropriate indemnification. (See Algoma
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Steel Corp. v. Royal Bank, {19921 0.J. No. 889 (Ont. C.A.) at paras. 13-15 and Carey Canada Inc., Re, [2006] O.J. No.
4905 (Ont. S.C.J. [Commercial List]) at paras. 7, 16-17.)

10 In this case, counsel contends that, when examining the relative prejudice to the parties, the examination strongly
favours lifting the stay in the manner proposed since the insurance proceeds are not available to other creditors and there
would be no financial unfairness caused by lifting the stay.

11 The position put forward by Mr. Penneyfeather must be considered in the context of the CCAA proceedings.
As stated in the affidavit of Ms. Konyukhova, the stay of proceedings was put in place in order to allow Timminco
and Bécancour Silicon Inc. ("BSI" and, together with Timminco, the "Timminco Entities”) to pursue a restructuring and
sales process that is intended to maximize recovery for the stakeholders. The Timminco Entities continue to operate as a
going concern, but with a substantially reduced management team. The Timminco Entities currently have only ten active
employees, including Mr. Kalins, President, General Counsel and Corporate Secretary and three executive officers (the
"Executive Team").

12 Counsel to the Timminco Entities submits that, if Mr. Penneyfeather is permitted to pursue further steps in the
Class Action, key members of the Executive Team will be required to spend significant amounts of their time dealing with
the Class Action in the coming months, which they contend is a key time in the CCAA proceedings. Counsel contends
that the executive team is currently focussing on the CCAA proceedings and the sales process.

13 Counsel to the Timminco Entities points out that the Executive Team has been required to direct most of their
time to restructuring efforts and the sales process. Currently, the "stalking horse" sales process will continue into June
2012 and I am satisfied that it will require intensive time commitments from management of the Timminco Entities.

14 It is reasonable to assume that, by late June 2012, all parties will have a much better idea as to when the sales
process will be complete.

15 The stay of proceedings is one of the main tools available to achieve the purpose of the CCAA. The stay provides the
Timminco Entities with a degree of time in which to attempt to arrange an acceptable restructuring plan or sale of assets
in order to maximize recovery for stakeholders. The court's jurisdiction in granting a stay extends to both preserving the
status quo and facilitating a restructuring. See Stelco Inc., Re, [2005] O.J. No. 1171 (Ont. C.A.) at para. 36.

16 Further, the party seeking to lift a stay bears a heavy onus as the practical effect of lifting a stay is to create a
scenario where one stakeholder is placed in a better position than other stakeholders, rather than treating stakeholders
equally in accordance with their priorities. See Canwest Global Communications Corp., Re. [2011]1 O.J. No. 1590 (Ont.
S.C.J. [Commercial List]) at para. 27.

17 Courts will consider a number of factors in assessing whether it is appropriate to lift a stay, but those factors can
generally be grouped under three headings: (a) the relative prejudice to parties; (b) the balance of convenience; and (c)
where relevant, the merits (i.e. if the matter has little chance of success, there may not be sound reasons for lifting the
stay). See Canwest Global Communications ( Re), supra, at para. 27.

18  Counsel to the Timminco Entities submits that the relative prejudice to the parties and the balance of convenience
clearly favours keeping the stay in place, rather than to allow the Plaintiff to proceed with the SCC leave application.
As noted above, leave has been granted to allow the Plaintiff to proceed with the SCC leave application. Counsel to
the Timminco Entities further submits that, while the merits are vigorously disputed by the Defendants in the context
of a Class Action, the Timminco Entities will not ask this court to make any determinations based on the merits of the
Plaintiff's claim.

19 Ican well recognize why Mr. Penneyfeather wishes to proceed. The objective of the Plaintiff in the Class Action
is to access insurance proceeds that are not available to other creditors. However, the reality of the situation is that the
operating side of Timminco is but a shadow of its former self. I accept the argument put forth by counsel to the Applicant
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that, if the Executive Team is required to spend significant amounts of time dealing with the Class Action in the coming
months, it will detract from the ability of the Executive Team to focus on the sales process in the CCAA proceeding
to the potential detriment of the Timminco Entities’ other stakeholders. These are two competing interests. It seems to
me, however, that the primary focus has to be on the sales process at this time. It is important that the Executive Team
devote its energy to ensuring that the sales process is conducted in accordance with the timelines previously approved.
A delay in the sales process may very well have a negative impact on the creditors of Timminco. Conversely, the time
sensitivity of the Class Action has been, to a large extent, alleviated by the lifting of the stay so as to permit the leave
application to the Supreme Court of Canada.

20 Itis also significant to recognize the submission of counsel on behalf of Mr. Walsh. Counsel to Mr. Walsh takes the
position that Mr. Penneyfeather has nothing more than an "equity claim" as defined in the CCAA and, as such, his claim
(both against the company and its directors who, in turn, would have an equity claim based on indemnity rights) would
be subordinated to any creditor claims. Counsel further submits that of all the potential claims to require adjudication,
presumably, equity claims would be the least pressing to be adjudicated and do not become relevant until all secured
and unsecured claims have been paid in full.

21 Inmy view, itis not necessary for me to comment on this submission, other than to observe that to the extent that the
claim of Mr. Penneyfeather is intended to access certain insurance proceeds, it seems to me that the prosecution of such
claim can be put on hold, for a period of time, so as to permit the Executive Team to concentrate on the sales process.

22 Having considered the relative prejudice to the parties and the balance of convenience, I have concluded that
it is premature to lift the stay at this time, with respect to the Timminco Entities, other than with respect to the leave
application to the Supreme Court of Canada. It also follows, in my view, that the stay should be left in place with respect
to the claim as against the directors and officers. Certain members of this group are involved in the Executive Team and,
for the reasons stated above, I am satisfied that it is not appropriate to lift the stay as against them.

23 With respect to the claim against Photon, as pointed out by their counsel, it makes no sense to lift the stay only as
against Photon and leave it in place with respect to the Timminco Entities. As counsel submits, the Timminco Entities
have an interest in both the legal issues and the factual issues that may be advanced if Mr. Penneyfeather proceeds
as against Photon, as any such issues as are determined in Timminco's absence may cause unfairness to Timminco,
particularly, if Mr. Penneyfeather later seeks to rely on those findings as against Timminco. I am in agreement with
counsel's submission that to make such an order would be prejudicial to Timminco's business and property. In addition,
I accept the submission that it would also be unfair to Photon to require it to answer Mr. Penneyfeather's allegations
in the absence of Timminco as counsel has indicated that Photon will necessarily rely on documents and information
produced by Timminco as part of its own defence.

24 I am also in agreement with the submission that it would be wasteful of judicial resources to permit the class
proceedings to proceed as against Photon but not Timminco as, in addition to the duplicative use of court time, there
would be the possibility of inconsistent findings on similar or identical factual issues and legal issues. For these reasons,
I have concluded that it is not appropriate to lift the stay as against Photon.

25  In the result, the motion dealing with issues not covered by the April 10, 2012 endorsement is dismissed without
prejudice to the rights of the Plaintiff to renew his request no sooner than 75 days after today's date.
Order accordingly.
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APPLICATION for order under Companies' Creditors Arrangement Act.

Farley J.:

1 The applicants qualify as to debt load of more than $5m and as to being debtor companies relating to the cash flow
problems concerning liquidity to meet ongoing expenses. In these circumstances and on the basis of the plan generally
to immediately functionally restrictive by downsizing, it is appropriate to grant CCAA order including stay.

2 The stay does not affect any union grievances (I am informed that it is believed there are none outstanding) — but
any future ones, if any, will be dealt with in the ordinary course. As well, the stay does not affect any government entity
or regulator relating to the drug industry regarding any emergency action which they feel required to take.

3 CIT and McKesson, respectively the financier and chief supplier support the application.

4  Any interested person should (as I have previously indicated) not feel constrained about using the comeback clause
— the onus rests with the applicants notwithstanding the issuance of this order.

5  Order to issue as per my fiat.
Application granted.
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London ON N6A 5P2

Michael J. Peerless (34127P)
Sabrina Lombardi (52116R)
Emily Assini (59137J)

Tel:  519-672-5666
Fax: 519-672-2674

Lawyers for the Moving Party/Creditor
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