






Court File No. CV-17-11846-00CL 

ONTARIO 
SUPERIOR COURT OF JUSTICE 

COMMERCIAL LIST 

IN THE MATTER OF THE COMPANIES' CREDITORS ARRANGEMENT ACT, 
R.S.C. 1985, c. C-36, AS AMENDED 

B E T W E E N: 

AND IN THE MATTER OF A PLAN OF COMPROMISE OR ARRANGEMENT 
OF SEARS CANADA INC., CORBEIL ELECTRIQUE INC., S.L.H. 
TRANSPORT INC., THE CUT INC., SEARS CONTACT SERVICES INC., 
INITIUM LOGISTICS SERVICES INC., INITIUM COMMERCE LABS INC., 
INITIUM TRADING AND SOURCING CORP., SEARS FLOOR COVERING 
CENTRES INC., 173470 CANADA INC., 2497089 ONTARIO INC., 6988741 
CANADA INC., 10011711 CANADA INC., 1592580 ONTARIO LIMITED, 
955041 ALBERTA LTD., 4201531 CANADA INC., 168886 CANADA INC. 
and 3339611 CANADA INC, 

Applicants 

NOTICE OF MOTION 

The Respondent, Remington Properties Inc., will make a Motion to a Judge presiding over 

the Commercial List on January 22, 2018 at 10:00 a.m., or as soon after that time as the Motion can 

be heard at the court house, 330 University Avenue, 7th Floor, Toronto, Ontario, M5G 1R7. 

PROPOSED METHOD OF HEARING: The Motion is to be heard orally. 

THE MOTION IS FOR 

(a) An Order providing advice and directions of the Court regarding whether

Remington’s invoice dated June 21, 2017 that was due and payable by Sears

Canada Inc. on June 30, 2017 in the amount of $191,651.71 for real property taxes
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	(a) An Order providing advice and directions of the Court regarding whether Remington’s invoice dated June 21, 2017 that was due and payable by Sears Canada Inc. on June 30, 2017 in the amount of $191,651.71 for real property taxes is properly conside...
	(b) the costs of this Motion; and
	(c) such further and other relief as to this Honourable Court may deem just.
	The Lease
	(a) In 1998, Remington Properties Inc. (“Remington”) entered into a lease agreement with Sears Canada Inc. (“Sears”) for a portion of the property at 70 Glendeer Circle SE Calgary, Alberta (the “Lease”);
	(b) In accordance with section 8.1(a) of the Lease, Sears is required to:

	pay and discharge on or before the date when the same or the installments for the same become due:
	(a) All real property taxes, rates, local improvement levies, except local improvement levies excluded by Section 8.6, duties and assessments levied, rated, charged or assessed against the Demised Premises and the land thereunder and under the portion...
	Sears paid property taxes once annually, per terms of Lease
	(c) From the outset of the Lease, the practice of the parties has been as follows with respect to the annual property taxes for 70 Glendeer Circle;
	(d) At the end of May every year, Remington receives its annual property tax bill for 70 Glendeer Circle from the City of Calgary;
	(e) In accordance with section 8.1(a) of the Lease, Remington then issues an invoice to Sears for Sears’ portion of the property tax bill for the entire year;
	(f) Remington requires that Sears pay its portion of the annual property tax bill by June 30PthP of the year in which it is sent, as the bill is due and payable to the City of Calgary by June 30PthP every year;
	(g) It is a requirement of the Lease per section 8.1(a) that Sears pay and discharge all real property taxes on or before the date when the real property taxes are due, and in fact it has been the usual practice of the parties over the past twenty yea...
	(h) At no point in time since the Lease was signed has Sears ever paid its portion of the annual property tax bill in monthly installments;
	(i) This is the manner in which property taxes are collected in the City of Calgary. The entire year’s property taxes are due and owing on June 30PthP;
	Sears failed to pay 2017 property taxes
	(j) In 2017, Remington received the property tax bill from the City of Calgary at the end of May;
	(k) Remington issued an invoice to Sears on June 21, 2017 in respect of Sears’ portion of the real property taxes, which was due and owing June 30, 2017 in the amount of $191,651.71;
	(l) Remington calculated Sears’ portion of the property tax bill by multiplying the percentage of space that Sears occupies at 70 Glendeer Circle by the amount of the property tax bill;

	Sears enters CCAA protection
	(m) On June 22, 2017, Sears was granted protection under the Companies’ Creditors Arrangement Act by the Initial Order;
	(n) Per paragraph 11 of the Initial Order, Sears is required to pay amounts owing under real property leases, including realty taxes, for the period of time commencing from and including the date of the Initial Order;
	(o) Sears must thus pay the 2017 property tax bill, as it is an amount owing under the Lease and it was due and owing after the date of the Initial Order;

	Remington requests payment of Sears’ portion of the annual property taxes
	(p) On July 25, 2017, counsel for Remington wrote to counsel for Sears requesting payment of Sears’ portion of the 2017 real property taxes, which were due June 30, 2017 in the amount of $191,651.71, on the basis that it is an amount owing under a rea...
	(q) Counsel for Sears responded that Remington should make a claim through the Court-appointed Monitor, FTI Consulting;
	(r) Typically, a landlord’s property taxes are included as a portion of additional rent which is payable monthly. Accordingly, other Sears landlords collected the property tax portions of their additional rent from January to June 2017.  If the additi...
	(s) Had Remington’s lease been like other landlord leases with property taxes paid in monthly additional rent installments, Remington would have had its remedies during the first half of 2017 in the event that Sears did not pay its property taxes;
	(t) Because of the particularities of this lease and Calgary’s property tax collection system, Sears’ property tax payment for the entire 2017 year was due all at once;
	(u) Accordingly, in the class of landlords, if the January to June 2017 portion of property taxes is not paid, Remington will have been treated differently from the others;
	(v) It would be manifestly unfair if Remington was not able to recover the property tax owing by Sears for the January to June 2017 period while all other landlords were paid in full for the same item;
	(w) To date, Sears has not paid its portion of the 2017 real property taxes;
	(x) The Initial Order;
	(y) The provisions of the CCAA and the equitable and inherent jurisdiction of the Court;
	(z) Rules 37.01 and 57.03 of the Rules of Civil Procedure; and
	(aa) Such further and other grounds as the lawyers may advise.
	(a) The affidavit of Randy Remington, sworn November 16, 2017; and
	(b) Such further and other evidence as the lawyers may advise and this Honourable Court may permit.





