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Court File No. CV-17-11846-00CL

ONTARIO
SUPERIOR COURT OF' JUSTICE

(COMMERCIAL LIST)

IN THE MATTER OF THE COMPANIES' CREDITORS
ARRANGEMENT ACT, R.S.C. 1985, c. C-36, AS AMENDED

AND IN THE MATTER OF A PLAN OF COMPROMISE OR
ARRANGEMENT OF SEARS CANADA fNC., CORBEIL
ÉrrcrruquE INC., s.L.H. TRANSIORT INC., THE cur INC.,
SEARS CONTACT SERVICES [NC., INITIUM LOGISTICS
SERVICES [NC., INITIUM COMMERCE LABS fNC.,INITIUM
TRADING AND SOURCING CORP., SEARS FLOOR
COVERING CENTRES INC., 173470 CANADA [NC., 2497089
ONTARIO fNC., 6988741CANADA [NC., 10011711 CANADA
[NC., 1592580 ONTARIO LIMITED, 955041 ALBERTA LTD.,
42OI53I CANADA [NC., 168886 CANADA [NC., AND 3339611
CANADA INC.

Applicants

NOTICE OF MOTION
(Motion for Approval of Lease Surrender Agreement with

Shape Brentwood Limited Partnership, Brentwood Towncentre Limited Partnership and
0862223 B.C. Ltd. Brentwood Mall Burnaby (Store #1S36)

The Applicants will make a motion before a judge of the Ontario Superior Court of
Justice (Commercial List) on October 4,2017 at 10:00 a.m., or as soon after that time as the

motion can be heard, at 330 University Avenue, Toronto, Ontario.

PROPOSED METHOD oF HEARTNG: The motion is to be heard orally

THE MOTION IS FOR:

1. An Order (the "Approval and Vesting Order") substantially in the form attached to the

Motion Record, inter alia:

(a) if necessary, abridging the time for service of this Notice of Motion and the Motion

Record and dispensing with service on any person other than those served;
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(b) approving the Lease Surrender Agreement entered into as of September 20,2017

between Sears Canada Inc. ("Sears Canada") and Shape Brentwood Limited

Partnership, Brentwood Towncentre Limited Partnership and 0862223 B.C. Ltd.

(collectively, "Shape"), and vesting Sears Canada's right, title and interest in and to

the Property (as defined in the Approval and vesting order) in shape; and

(c) sealing from the public record certain commercially-sensitive information and

documents (as described below).

2. Such further and other relief as this Court may deem just.

THE GROUNDS FOR THE MOTION ARE:

1. The Applicants were granted protection from their creditors under the Companies'

Creditors Arrangement Act, R.S.C. 1985 c. C-36, as amended (the "CCAA") pursuant to the

Initial Order of the Ontario Superior Court of Justice (Commercial List) dated Jwre 22, 2017, as

amended and restated;

2. FTI Consulting Canada Inc. was appointed to act as the Monitor (the "Monitor") in the

CCAA proceeding;

Approval and Vesting Order

3. On July 13,2017, the Court approved a process (the "SISP") by which BMO Nesbitt

Burns Inc. (the "Sale Advisor") on behalf of Sears Canada and under the supervision of both the

Special Committee of the Board of Directors of Sears Canada and the Monitor sought bids and

proposals for a broad range of transaction alternatives with respect to the business, assets and,lor

leases of the Applicants;

4. On September 2I,2017, Sears Canada entered into a Lease Surrender Agreement in
which Sears Canada has agreed to surrender its real property interest relate to Sears Canada's

lease in respect of the Brentwood Mall (Burnaby, B.C.);
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5. The consideration to be received in the transaction is fair and reasonable;

6. The process leading to the Lease Surrender Agreement was fair and reasonable in the

circumstances;

7. The Lease Surrender Agreement is in the best interests of the creditors and other

stakeholders of the Applicants;

8. The relief sought on this motion is supported by the sale Advisor;

9. The debtor-in-possession credit agreements ("DIP Agreements") require that the Net

Proceeds of any Disposition (both as defined in the DIP Agreements) shall be applied promptly,

and in any event no later than three business days after receipt thereof, to prepay the Obligations

(as defined in the DIP Agreements) in the priority provided for in the DIP Agreements;

Sealing Order

10. The Conhdential Appendix to the Third Report of the Monitor contains confidential and

commercially sensitive information which, if made public, would be materially prejudicial to

Sears Canada and detrimental to the SISP if the proposed transaction is not completed and the

leases must be the subject of further marketing efforts;

11.

record;

There are no reasonable alternative measures to sealing this information from the public

12. The salutary effects of sealing this information outweigh the deleterious effects of doing

SO;

13. The provisions of the CCAA, including section 36, and. the inherent and equitable

jurisdiction of this Honourable Court;

14. Rules 1.04, L05, 2.03, 3.02, 16 and,37 of the Ontario Rules of Civit Procedure. R.R.O.

1990, Reg. 194, as amended and section 106 of the Ontario Courts of Justicelcf, R.S.O. 1990, c.

C.43 as amended; and
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15. Such further and other grounds as counsel may advise and this Court may permit.

THE FOLLOWING DOCUMENTARY EVIDENCE will be used at the hearing of

this motion:

1. The Afflrdavit of Mark Caiger sworn September 28, 2017 and the exhibits attached

thereto;

2. The Aff,rdavit of Billy'Wong sworn September 28,2017 and the exhibits attached thereto;

3. The Affidavit of Billy Wong sworn June22,2017 andexhibit K attached thereto;

4. The Third Report of the Monitor; and

5. Such further and other evidence as counsel may advise and this Court may permit.

September 29,2017 osLER, HOSKIN & HARCOURT LLP
Box 50, 1 First Canadian Place
Toronto, ON M5X 1B8

Marc Wasserman (LSUC# 44066M)
Jeremy Dacks (LSUC# 4185IR)
Tracy Sandler (LSUC# 32443N)
Karin Sachar (LSUC# 599448)

Tel: (416) 362-2III
Fax: (416) 862-6666

Lawyers for the Applicants

TO: SERVICE LIST
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Court File No. CV-l7-11846-00CL

Onturio
SUPERIOR COURT OF JUSTICE

COMMERCIAL LIST

IN THE MATTER OF THE COMPANIES' CREDITORS
ARRANGEMENT,4CZ, R.S.C. 1985, c. C-36, AS AMENDED

AND IN THE MATTER OF A PLAN OF COMPROMISE OR
ARRANGEMENT OF SEARS CANADA INC., CORBEIL
ÉrecrrueuE INC., s.L.H. TRANSeORT INC., THE cur INC.,
SEARS CONTACT SERVICES [NC., INITIUM LOGISTICS
SERVICES TNC., INITIUM COMMERCE LABS fNC., INITIUM
TRADING AND SOURCING CORP., SEARS FLOOR
COVERING CENTRES INC., 173470 CANADA fNC., 2497089
ONTAzuO fNC., 6988741 CANADA [NC., 10011711 CANADA
[NC., 1592580 ONTARIO LIMITED, 955041 ALBERTA LTD.,
42OI53I CANADA fNC., 168886 CANADA INC., AND 3339611
CANADA INC.

APPLICANTS

AFFIDAVIT OF BILLY \ilONG
(Sworn September 28, 2017)

(Motion for Approval of Lease Surrender Agreement with
Shape Brentwood Limited Partnership, Brentwood Towncentre Limited Partnership and

0862223 B.C. Lrd.
Brentwood Mall Burnaby (Store #1836))

I, Billy 'Wong, of the City of Toronto, in the Province of Ontario, MAKE OATH

AND SAY:

1. I am the Executive Vice-President and Chief Financial Officer of the Applicant

Sears Canada Inc. ("Sears Canada"). I am also a director of each of the other Applicants. As

such, I have personal knowledge of the matters deposed to herein. Where I have relied on other

sources for information, I have specifically referred to such sources and believe them to be true.

In preparing this Affidavit, I have consulted with members of Sears Canada's senior
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management team, Sears Canada's legal, financial and other advisors, and representatives of FTI

Consulting Canada Inc. (the "Monitor").

2. I swear this Affidavit in support of the motion brought by the Applicants seeking

an Order, substantially in the form attached to the Motion Record, approving the Lease Surrender

Agreement made as of September 20, 2017 (the "Lease Surrender Agreement") between Sears

Canada, and Shape Brentwood Limited Partnership, Brentwood Towncentre Limited Partnership

and 0862223 B.C. Ltd. (collectively, "Shape") relating to the lease held by Sears Canada (the

"Lease") for Sears Canada's full-line store located at the Brentwood Mall (Store #1836) in

Burnaby, British Columbia, the details of which are summarizedinthe following chart:

Property Landlord
Expiration

Brentwood
Mall

Burnaby,
B.C.

Shape Brentwood
Limited

Partnership,
Brentwood
Towncentre

Limited
Partnership, and

0862223 B.C. Ltd.

176,088 December
31,2024

10 options,
December
3r,2074

Capitalized terms used in this Affrdavit that are not otherwise defined have the

meaning given to them in the Lease Surrender Agreement.

4. This Affrdavit should be read in conjunction with the Affrdavit of Mark Caiger

sworn September 28,2017 (the "Caiger Affidavit"), which describes in more detail the sales

efforts undertaken by Sears Canada and BMO Nesbitt Bums Inc. (the "Sale Advisor") pursuant

aJ
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to the Court-approved Sale and Investment Solicitation Process (the "SISP"), which efforts

resulted in, among other things, Shape's bid and the Lease Surrender Agreement which is the

subject of this motion.

5. I understand from the Monitor that the consideration that Sears Canada will

receive in this proposed transaction (the "surrender Consideration") is included in a

Confidential Appendix to the Monitor's Report that will be filed separately in connection with

this motion. In the view of the Applicants and the Sale Advisor, the Surrender Consideration is

confidential information and general disclosure of such information could be materially

prejudicial to the Applicants in connection with the SISP generally and in connection with any

further marketing of the Lease in particular in the event that the proposed transaction does not

proceed to close as anticipated. As such, the Surrender Consideration in the Lease Surrender

Agreement, which is attached as Exhibit "A" to this Affrdavit, has been redacted. The Applicants

are requesting that a sealing order be granted with respect to the Confidential Appendix.

6. The Applicants and the Sale Advisor believe that this transaction is in the best

interests of the Applicants and their stakeholders, and that the Surrender Consideration to be paid

in respect of the transaction is fair and reasonable. Moreover, the Applicants and the Sale

Advisor believe that the process leading to the transaction, as described in the Caiger Affidavit

and herein, was reasonable in the circumstances.

Pre-Filing Efforts to Conclude a Transact¡on with Shape

7. Sears Canada has operated a full-line department store at Brentwood Mall since

2000.
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8. In early 2010,I understand that Brentwood Mall was acquired by Shape, a real

estate developer headquartered in Vancouver, B.C. At the time of the acquisition, I understand

that Shape announced its intention to redevelop the entire shopping mall as a mixed-use

residential/commercialhetailtown centre development with a number of high rise towers.

I also understand that Shape approached Sears Canada in 2015 to negotiate an

early termination of the Lease.

10. In connection with those discussions, on or around September 22,2015, Sears

Canada entered into a separate letter agreement (the "Letter Agreement") with Concord Pacific

Real Estate Developments Ltd. (the "Project Manager") with the object of concluding a project

management agreement with Shape, whereby the Project Manager would be retained to manage

the redevelopment of the Sears Canada store, in conjunction with Shape (as defined in the letter

agreement, the "Project"). The Letter Agreement contains confidential terms between Sears

Canada and the Project Manager. Accordingly, a copy of the Letter Agreement is included in the

Confidential Appendix to the Monitor's Report

1 1. The Letter Agreement contemplated that definitive agreements would be entered

into by Sears, the Project Manager, and Shape for the development of the Project (as defined in

the letter agreement, the "Definitive Agreements"). Section 3 of the Letter Agreement provides

that the Definitive Agreements would be conditional on satisfaction of various conditions within

specific timelines, failing which the parties would have various termination rights.

12. The Letter Agreement further contemplates that if the Project was sold to Shape,

then Surplus Cash (as defined in section 14 of the Letter Agreement) would be paid out to the
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parties in a specified order of priority. More particularly, after paying certain financing costs,

Sears Canada would be entitled to the hrst tranche of Surplus Cash, as more particularly set out

in the Letter Agreement, after which point the Project Manager would have certain rights to

share in the balance.

13. Subsequent to entering into the Letter Agreement, Sears Canada entered into a

Lease Amending Agreement with Shape, dated December 5,2016.

14. Pursuant to the Lease Amending Agreement, Shape was granted an option to

terminate the Lease, in exchange for a specified purchase price upon exercise of the option.

However, the Lease Amending Agreement contained a condition precedent, being the approval

of Shape's investment committee by January 3l , 2017 .

15. Shape did not remove this condition by January 3I,2017 . Accordingly, the Lease

Amending Agreement expired in accordance with its terms.

16. In the subsequent months, Sears Canada continued to negotiate with Shape with

the aim of concluding a transaction in respect of the Lease. However, those negotiations were not

ultimately successful, and on Jwrc22,2017, Sears Canada filed for protection under the CCAA.

Background to Shape's Bid

17. On July 13,2017, the Court granted the Applicants' request for an order

approving the SISP that would be conducted by Sears Canada's Sale Advisor under the

supervision of the Monitor and a special committee of independent directors of the board of

Sears Canada (the "Special Committee").
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18. The purpose of the SISP was to seek out proposals for the acquisition of or an

investment in, Sears Canada's business, property and/or leases, and to implement one or a

combination of such proposals with the objective of maximizing value for the benefit of Sears

Canada' s stakeholders.

19. The Caiger Affrdavit provides details regarding the steps that were taken to

market and solicit interest in Sears Canada's assets pursuant to the SISP, including the Lease

which is subject to the Lease Surrender Agreement.

20. In accordance with the SISP, on August 3I,2017, Shape submitted a bid in

respect of the Lease in which Shape offered to accept a surrender from Sears Canada of Sears

Canada's right, title and interest in and to the Lease, the Tenant Real Property Interests and the

Premises, and to accept the resiliation of such Lease on the terms and conditions set out in

Shape's proposed form of lease surrender agreement.

21. Following receipt of the bid, the Special Committee directed Sears Canada and

the Sale Advisor to engage in negotiations with Shape in an effort to conclude a transaction. I am

advised by Mr. Caiger and believe that negotiations ensued with Shape in respect of financial

and legal aspects of its bid, draft documents were exchanged by the parties, and follow up

discussions were held as necessary. As a result of those negotiations, on September 21, 2017,

Shape delivered to the Sale Advisor around 12 p.m. a further revised Lease Surrender

Agreement, which increased the Surrender Consideration. Shape's revised offer was only open

for acceptance until 7 p.m. on September 21, 2017, after which it would lapse, which was less

than the 20 business days following the Binding Bid Deadline required under the SISP.
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22. After considering Shape's offer (including the expedited expiry time of the offer)

and alternatives available, the Sale Advisor recommended to the Special Committee, and the

Special Committee subsequently recommended to the Board, that Sears Canada enter into a

transaction with Shape in respect of the Lease. The Boàrd carefully considered Shape's offer and

was satisfied that the Surrender Consideration being offered was fair and reasonable, and in the

best interests of the Applicants and their stakeholders.

23. In coming to this view, Sears Canada and the Special Committee, in consultation

with the Sale Advisor, took into account the fact that the proposed transaction also eliminates

certain potential claims into the Applicants' estate, including pre-filing claims into the estate

from Shape relating to the Lease and any claims Shape might otherwise have arising from a

potential disclaimer of the Lease.

24. It is Sears Canada's position that the Lease Surrender Agreement does not engage

the Letter Agreement described above, because, among other reasons: (i) there were nevel any

Definitive Agreements entered into between Sears Canada, Shape and the Project Manager as

contemplated by the Letter Agreement, (ii) the preconditions required for the Definitive

Agreements have not been satisfied and the time required for satisfying those conditions has

since lapsed, and (iii) the Project contemplated by the Letter Agreement does not exist and the

Letter Agreement has terminated. Accordingly, it is Sears Canada's position that the Project

Manager does not have any entitlements in respect of the Lease Surrender Agreement. In any

event, the Surrender Consideration does not exceed the threshold at which the Project Manager

would be entitled to share in any Surplus Cash.
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The Lease Surrender Agreement

25. On September 21,2017, Sears Canada and Shape entered into the Lease

Surrender Agreement. The Lease Surrender Agreement provides for, among other things, the

following:

(a) Shape will pay the Surrender Consideration plus all applicable taxes. The

Surrender Consideration is subject to certain adjustments as set out in the

Lease Surrender Agreement, including the amount owing by Sears Canada to

Shape under the Lease, which adjustments will be final and not subject to

readjustment. This allows for final settlement of all of Sears Canada's

obligations relating to the Lease, giving certainty of result.

(b) Shape is required to pay a Deposit equal to l0 percent of the Surrender

Consideration on the Business Day following the Execution Date, to be held by

the Monitor, as escrow agent. Such deposit has now been paid. Upon Closing,

the Deposit will be paid to Sears Canada and applied to the Surrender

Consideration. If the Closing does not occur as a result of a default of Shape,

the full amount of the Deposit together with all accrued interest shall be paid to

Sears Canadato compensate it for the expenses incurred and the delay caused

and opportunities foregone as a result of the failure of the Transaction to close.

In addition, Sears Canada has all other rights and remedies against Shape in

event of such breach by Shape. Otherwise, if the Transaction does not close,

the Monitor shall return the Deposit to Shape or as directed by Shape.
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(c) The Lease Surrender Agreement and the Transaction contemplated therein are

subject to the Court issuing and entering the proposed Approval and Vesting

Order on or before October 4,2017, and the Monitor delivering the Monitor's

Certificate.

(d) Closing will take place on the Business Day that is three Business Days

following the issuance of the Approval and Vesting Order or at such later date

as may be agreed upon in writing by the parties.

(e) Subject to the terms of the Lease Surender Agreement, Shape is accepting the

surrender of the Lease and the Tenant Real Property Interests and accepting the

Premises on an "as is, where is" basis.

(Ð Shape will, as and from the Closing Date, assume, discharge, perform and

fu|fill all the obligations and liabilities on the part of Sears Canada with respect

to the Premises and the Property, including without limitation, the Permitted

Encumbrances in respect of the period on of after the Closing Date, or

otherwise arising, incurred or accrued on or after the Closing Date whether in

respect of the period before or after the Closing Date, including any default as

a consequence of the closing of the Transaction.

(g) On Closing, Shape, on its own behalf and on behalf of certain affiliates

(collectively, the "Releasors"), shall execute a Release whereby Shape will

fully and unconditionally release and forever discharge each of the Releasees

(which includes, among others, Sears Canada and the other Applicants) of and
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from any and all Claims, whether known or unknown, howsoever arising of

every nature and kind whatsoever that the Releasors ever had, now have or

hereafter can, shall or may have against any of the Releasees in any way

relating to or arising from the Lease, the Premises, and/or the Property. Sears

Canada shall also execute a similar release in favour of Shape on Closing. In

addition, Shape will use reasonable efforts to assist Sears Canada to obtain a

full release of Sears Canada's obligations under Permitted Encumbrances

effective as of the Closing Date to the extent that Sears Canada is bound

thereby.

(h) Sears Canada and its agents and their respective representatives will have

access to the Premises for a period of 15 weeks following the Closing Date in

order to conduct a liquidation sale of the Inventory andlor the FF&E and/or to

remove any of the Excluded Assets, in accordance with the Access Agreement

(the form of which is attached as Schedule "L" to the Lease Surrender

Agreement).1

Proposed Distribution of Proceeds of Transaction

26. The proposed Approval and Vesting Order provides that the Monitor will

distribute any net proceeds from the Transaction ("Net Proceeds") to repay amounts owing

under the DIP ABL Credit Agreement or the DIP Term Credit Agreement after filing the

Monitor's Certificate (a "Distribution"). Any Distribution will be made free and clear of all

The Applicants will be seeking Court approval for a proposed liquidation process in order to conduct a sale of
the Applicants' Inventory and FF&E at the Premises.
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claims and encumbrances. If all amounts owing under the DIP Credit Agreements have been

repaid, the Monitor will retain any Net Proceeds remaining on behalf of the Applicants pending

further Order of the Court.

27. For all of the foregoing reasons, the Applicants believe that approval of the Lease

Surrender Agreement is in the best interests of the Applicants and their stakeholders.

SV/ORN BEFORE ME at the City of

Toronto, on the 28th day of September,

2017.

Billy

\ñat¿,rl Hnlr It

Commissioner for taking Affrdavits



THIS IS EXHIBIT "A" TO TIIE AF'X'IDAVIT
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THIS 28th DAY OF SEPTEMBER, 2017.

\r[nl. T íltL

A commissioner for taking Affrdavits
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A.

B

C

THIS LEASE SURREI\DER AGREEMENT is nracle as of September20.2017

BETWEEN:

SEARS CANADA lNC. (the "Tenant")

-and-

SHAPE BRENTWOOD LIMITDD PARTNERSHIP
and
BRENTWOOD TOWNCENTRE LIMITED PART¡ÙERSHIP
and
0862223 B.C. LTD.
(col lectively, the "Lancllord")

RECITALS:

On the Filing Date, the Tenant and certain of its atïiliates ancl subsicliaries (the "Sears
Group") applied for and were granted protection from their creclitors under the CCAA
pursuant to the Initial Order. Pursuant to the hitial Order, the Court appointed FTI
Consulting Canada Inc. as Monitor in connection with the CCAA Proceedings.

On the SISP Order l)ate, the Clourt granted the SISP Order rvhich. among other things,
approved the SISP. 'Ihe SISP Order and the SISP govern the process for soliciting and

selecting bids for the sale of all or substantially all of the Business, Assets andlor Leases

(each as defined in the SISP) of the Sears Gror.rp.

The Landlord hereby oflers to accept a surrender from the Tenant of the Tenant's right,
title and interest in and to the Lease, the Tenant Real Property lnterests and the Premises

and to accept the resiliation of such [-,ease on the tertns and conditions set out herein (the

"Offer").

D. This Agreelnent is subject to approval by the Court. and the completion of the
'lransaction is subject to the Court issuing the Approval and Vesting Order and the

Monitor releasing the Monitor''s Certifrcate, all as rnore paúicularly described herein.

NOW THEREFORE. ín consicleration of the mutual covenants and agreements set forth in this
Agreement and for other good and valuable consideration (the receipt and sufficiency of which
are l'rereby acknowledged), the Tenant and the Landlord (individually, a "Part5r" and

collectively, the "Parties") covenant and agree as follows:

ARTICLE I
DEFII\'ITIONS

1.1 Definitions

Unless otherw,ise provided tbr herein, all capitalized terms set out below when used in this
Agreement shall have the meaning ascribed thereto unless the context expressly or by necessary
i mplication otherwi se requires:

LFIGAL I:45?1956i l
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"Access Agreenrent" rnearls an access agreement betrveen the Landlord and the Tenant.
rvhereby the 'l'enant, its agents ancf their respective representatives slrall have access to the
Premises at no charge during the Post-Closing Access Perioci to condt¡ct a liquidation sale of the

lnventory and/or the FF'&FI andlor to remove any of the Excludecl Assets. ancl shall be in
substantially the fblm attached as Scheclule "[,".

"Agreement" means this agreement constitlrted by the Tenant's acceptance of the Offer together
with all scheclules ancl instruments in written aurendment or confinnation of it ancl tlre expression
"Section" fòllorved bv a nuurber rneans ancl refèrs to the ascribed thereto Section of this
Agreement.

"Approval anrl Vesting Order" mearls an order issued by the Court apploving this Agreernetrt
alrd the transactions contemplated by this Agreement, and surrendering to the Landlord all of the
Tenant's right, title and interest ìn and to the Lease and the Tenant Real Ploperty lnterests fiee
ancl clear of' all E¡'rcunrbrances other than the Permittecl Encumbrances. rvhich older shall be

substantiallv in the form of Schedule "E" (rvith only such changes as the Parties shall approve in
their reasonable discretion. but in all cases in fbrm and substance acceptable to the DIP Lenilers
(as defìned in tlre SISP) ancl the Monitor).

"Assignment and Assumption of Assumed Liabilities" means an assignment by the Tenant
and an assumption by the Lalrdlorcl of the Tenant's right. title aud interest and all liability,
coveuants and obligations in, to and uncler an1.' Assurned Liabilities. The agreernent evidencing
sarne shall include an indeurnity given by the Landlord in fàvour of the Tenant fiom and against
an,v Claims arising pursuant to or in connection with any of the Assuurecl Liabilities and shall be

in substantially the form attaohed as Schedule "G".

"Assignment and Assurnption of Realty Tax Appeals" means an assignrnent by the 'Ienant

and an assumption by the l.andlord of the Tenant's right. title and interest and all liability,
covenants and obligations, in respect of the Realty Tax Appeals to be delivered on Closing. The
agleernent evidencing same shall include an indemrrity given by the Landlold in làvour of the
Tenant from and against any Clairns arising pursuant to or ìn comection with any of the Realty
Tax Appeals and shall be in substantially the form attachecl as Scheclule "l".

'uAssurned Liabilities" has the meaning ascribecl thereto in Section 3.3(a).

"Authorization" uleans, u'ith respectto any Person. any order. permít. approval. rvaiver. licence
or similal'autholization of any GovernmentalAuthority having jurisdiction over the Person.

"Business Day" means any day of the year. other than a Saturday, Sunday or any clay on rvhich
major banks are closed fòr business iu Toronto. Ontario.

"CCAA" means the Conpmtie,s' (iredilors Atongenrcnt Act (Canada).

"CCAA Proceedings" r'ì'ìear1s the ploceedings commenced under the CCAA by the Sears Group
pursuant to the Initial Order (Court File No. CV- I 7- I I 846-00CL).

"Claims" lÌ1eal1s any and all clairns, demands. complaiuts. grievances. actions, applications.
suits. causes of action, Orders. chalges, indictrlrents. prosecutions. ìnt'ormations or other similar
processes, assessments ol' reassessments, equitab[e interests. options, preferential alrangements

r ÊGÅ1. I 15?3956ì l
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of a¡y kincl or nature. assignnrents, restt'ictions. tìnancing statements. cleposit arrangemeuts,

rights of others, leases. sub-leases, licences. rights of fìrst I'eÍìlsal or similar restrictions.
juãgments, debts, liabilities, expellses, costs, clamages or losses, contingent or otherrvise.

ìnciucling loss of value, reasonable protèssional fees, including fèes and disbursements of legal

counsel on a till indemnity basis. ancl all actual and clocumented costs incurred in investigating

or pursuing any of the foregoing or alÌy proceeding relating to any of the fblegoing'

"Closing" has the meaning ascribeclthereto in Section 7'5(a),

"Closing Date" has the meaniug ascribecl thel'eto in Section 7'5(a)'

"Closing Documents" tneans those documents and deliveries to be cielivered in connection rvith

the Closing as contemplated in this Agreernent including those set out in Section 7.4.

"Contr.acts" t'neatls, collectively, all of the l'enant's contracts and agreemetrts to enter into

contracts with respect to the operation. fire protection, servicing, maintellallce. repair and

clea¡ing of the Premises. or the furnishing of supplies or services to the Pretnises, any plopelty
management or asset management coutracts, any employment coutracts ancl any insurance

oontracts entered into by the Tenant or any manager or agent on behalf of the Tenant with
respect to the Prernises or the Lease.

"Court" means the Ontaricl Superior Court of Justice (Commercial List).

"Encumbrance" means any restriction. reservation. easement, selvitude. right-ot--lvay,

encroachluent, mortgage. charge. pledge, h-vpothec, plior claims, lien (stattttory or othenvise),

security interest, title retention agreeurent or arrangetnettt. assignment, clailn, prior claim,

liability (clilect. indireot, absolute or contingent). obligation. trust. deemed trtrst, r'ight c'rf

reteution. juclgment. rvlit of seizure or execution, notice of sale. contractual right, option, right of
first rel'usal, or any other right or interest. of arry uature or any other arrangemeut or condition
rvhethel or not legisterecl, publishecl or filed, statutory or otltelrvìse, secured or unsecured.

"Excise Tux Acf' means the Excise Tax Act, R.S.C., t985, c. E-15, as alnencled. restated,

supplemented ol substituted 1Ìom time to time.

"Exclurled Assets" means those assets (in each case, as of the Closing Date) described in

Schedu[e "C".

"Execr¡tion Date" uÌeans the date of this Agreernent as set out on the top of page I hereof.

"FF&[" nleal'ìs the fìxtures, improvements, tools, signs, furnituLe, ntachinery, equipntent,
pelsonal plopefty, chattels, fìrrnishings and tìxtures including shelves, cottntets. video cameras

and ec¡uiprnent, security systems, point-of'-sales systems and related appurtenances,

telecommunications systems and related appurtenances, electric light fixtures, elevating devices

and equipment and tl'ade fìxtures located at the Premises, in each case. to the extent orvlrecl or

leasect by the Tettant.

"Filing I)ate" means June 22,7017.

"Financial Advisor" means IIMO Nesbitt Burns lnc.

I ts(iÂt. f 4-s7195ó-ì l
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"'Governmental Authorities" lneans govenrrnents. regulatoly aLtthorities, governmental
departmeuts, agencies. agents, commissions. bureaus, officials. ministels. Crorvn corporations.
courts, boclies. boards, tribunals or dispute settlerneut panels or other law or regtrlation-lnaking
organizations or entities: (a) having or purpot'ting to have jurisdictíon on behalf of atty nation.

province. territoly or state or any other geographic or political sul¡clivision of any of them; or (b)

exercising. ol entitled or purporting to exercise any administlative. executive. judicial.
legislative. policy. regulatory or taxing authority or power.

"GSTIHST Certificate, Undertaking and Indemnity" mean the Landlord's certificate to be in
substantiallv the tbnn set out in Schedule "F".

"Initi¿rl Order" rneans the Initial Ol'der granted by the Court on June22,2017 puLsuant to lvhich
the Sears Group were gt'anted prolection fÌom their creclitors under tlle CCAA (as amended,

restated, suppleurented ancl/or rnodified fiorn time to time).

"lnterim Period" means the periocl between the close of business cru the Executiou Date and the

Closing on the Closing Date.

"Inventory" includes all inventory, stock, supplies and all other itenrs to be sold frotn any of the

Premises.

u'L¿rndlord" has the ureaning asclibed thereto on page t hereof.

"Landlord Property Claims" means any and all Claims which the Landlorcl ever had, norv has

or hereafter can. shall or nlay have against the Tenant in respect ofthe Lease, the Tenant Real

Property Interests. the Premises. and/or the Property.

"Landlord Real Property Interests" lneans all properties, assets, interests and rights of the
[,andlord rvhich are related to the operation at the Propelty. rvhich for greater certainty include
the l,andlord's right" title and interest, including its orvnership interest at cornmon law and its
rights as a lessor uncler civil larv. in ancl to the Lease and the Property.

"Laws" uleans any ancl all applicable laws. irrcluding all statutes. codes. ordinances, decrees,

lules. regulations, municipal by-larvs, judicial or arbitlal or adnrinistlative or ministerial or
departmental or regulatory judgments. orclers. decisious, ruling or arvards, and genelal principles
of conrmon and civil larv and equity, bincling on or affecting the Person retèrred to in the context
in rvhioh the rvord is used.

"Lease" means the lease and other agreements to occupy the Premises entered into by, or
assigneci iu lavour of the Teuant, as same have been amended, r'estated. renerved or
supplementecl from time to time. inchlding but not limited to those documents listed on Schedule
,,Brr.

"Leflse Amendment and Surrender Agreement" rreans. r.vith respect to the Lease, an
amendment and surrender of lease in substantially the form attachecl as Schedule "[ì".

"Letters of Credit" rìreans lelters of credit. letters of guarantee, deposits and/or security deposits
provided by or on behalf of the Tenant to any third party in respect of the Lease and/or the
Premises.

f H(i\I, l:4-<?:195óì l
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"Matching Security" has the meaning ascribed thereto in Section 3.6.

"Monitor" lneans FTI Consulting Canada lnc.. in its capacity as Court-appointed rnonitor of the
Seals Croup pursuant to the Initial Order and not in its personal capacity.

"Monitor's Certific¿rte" means the celtificate to be trled with the Court by the Monitot
certifying receipt of (i) contìrmation from the Lancllol'd and the 'l'enant that all conditions of
Closing in Sections 7.1,7.2 and 7.3 of this Agreenrent have beeu satisfied or naived. and (ii) the
S urrender Consi derati ou.

"Notice" has the meaning asclibed thereto in Section 8.15.

"Okl Lease Surrender Proposal" means that certain offer made to ihe Tenant by Shape

Brentrvood l,imited Partnership and Brentrvood 'l-orvncentre Limited Partnershi¡r to accept a
surrender from the'l'enant of the Tenant's right, title ancl interest in and to the [,ease, the'l'enant
Real Property lnteresls and the Premises anilto accept the resiliation of such l,ease on the ternrs
and conditions contained in that c.ertain Lease Surrendel Agreement made as of August 31,2017 .

"Off-Title Compli:rnce Matters" nleans open pelrnits or files, rvork orders. deficiency notices,
directives. notices of violation. non-coulpliance and/or conrplaint and/or other outstanding
matters ol matters of non-colrrpliance rvith the zoning and/or other requirements of any
Governmental Authorities or any open builcling permits and Orders related to any of the
f-oregoing.

"Offer" has the meaning ascribed thereto in Recital C.

"Orders" nleans orders, injunctions. judgrnents, administrative complaints, decrees. rulings,
alards, assessments, clil'ections, instmctions, penalties or sanctions issued. tìled or imposed by
any GovemmentaI Authority or arbitrator.

"Permitted Encumbrances" nleaus, collectively: (a) any Eucumbrances encumbering the
tì'eehold or other orvnership interest in the Property or any other Landlord's interest in the
Property, but excludes any Encurnbrances solely encumbering the 'Ienaut's leasehold interest in
and to the Property (or the rights of the Terrant as lessee) on u4rich the Premises are located; (b)
Encumblances resulting tionr the [-andlord's actions or ornissions; and (c) the items identilìed in
Schedule .'J" heLeto.

"Person" means an inclividual. paftnership. colpolation. trust, unincolpolated olganization.
company, government, or any department or agellcy thereot, and the successors and assigns

thereof ol the heirs, executors. administrators ol other legal representatives of an indiviclual.

"Post-Closing Access Period" has the meaning ascribed thereto in Section 6,3(d).

"Premises" means. collectivel.v. the lands and premises rvhich ale leasecl to the Tenant pursuant
to the Lease and rvhich are describecl at Schedule "4".

"Properfy" means collectively. the real property of rvhich the Premises form part for the
purposes of the Lease and includes the l,andlord's fieehold or other orvnership interest, grorurd
leasehold interest or right of emphyteusis therein.

I F:(iÁI. I 4-.7,1956ì l
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"Realty Tax A¡rpeals" has the nreaning ascribecl thereto in Section 4.3(a),

"Realty Ta-x Refunds" h¿ìs the meaning asmibed thereto in Section 4.3(b).

"Release of Laudlord Property Claims" means a release by the Landlord of any Landlord
Property Claims against the Tenant and all predecessols in iuterest to tlre 'fenant uucler the Lease.

in substantially the f'orm attached as Schedule "K".

"Release of Tenant Property Cl¿rims" meaus a release by the Tenant ol'an¡, Tenant Property
Cllairlrs against the Lancllold and all predecessors in interest to the Landlord uncler the Lease, in
substantially the fonn attached as Schedule "M".

"SlSP'|i rnearls the Sale and lnvestrnent Solicitation Process approvecl b-v the SISP Order (as

amended, restatecl, supplemeutecl and/or modified from time to time),

"SISP Order" means the Older granted by the Court on the SISP Orcler Date (as amended.
restated, supplemented and/or nroclifìed tiom tinre to time), rvhich, arnong other things, approved
the SISP.

"SISP Order Date" lnearls Jul-v 13. 2017.

"Surrender Consideration" has the meaning ascribed thereto in Section 3.1

"T¿rxes-" lneans taxes, duties, fèes, prenriums. assessnlents, imposts, levies and other sirnilar'
charges imposed by any Governmental Authority under applicable [,awS, inclucling all interest.
penalties. firres, aclditions to tax or other adclitional amouuts iurposed by any Governmental
Autholity in respect thereof, and inchrding those levied on. or measured by, ol referred to as.

iucome- gross receipts, protìts, capital, transfer. land transfer. registration, sales. goods and
services. harmonized sales. use. value-added. excise. stamp. withholding. business, fi'anchising.
properf,v, development. and occupaucy taxes. all surtaxes, all customs dr¡tìes and import and

export taxes. countervail and anti-dumping. and all licence, tì'anchise and registration fees.

"Tenant" has the meaning ascribed thereto on page t hereof-.

"Tenant Property Claims" means any aud all Claims rvhich the Terrant evel' had. uolv has or
hereafter can. shall or may have againstthe Landlord in respect of the Lease, the Landlord Real
Property Interests. the Prernises. and/or the Property.

"Tenant Real Property Interests" ureaus all properties, assets. interests and rights of the 'Ienant

rvhich are lelatecl to the operatiou at the Prernises, rvhich for greater certainty do not include
tlxcluded Assets but inclucle the Tenant's right, title and interest, including its leasehold interest
at cornmon lar.v and its lights as a lessee t¡ndel civil larv, in arrd to the l,ease ancl the Premises,
includìng. ifany, the benetit ofall easeurents. restrictive covenants. access rights. licences to use

¿ìl"ry cornmon areas or rooftop areas of the buildings or shopping centre of r.vhich the Premises
form part, rights to renerv or extend the lerm of any Lease, optiolrs and silnilar rights of tìrst
offer, first relusal or fìrst opportunity or otherrvìse to lease or purchase (if any). parking rights
and signage riglrts.

"Transaction" rì1eans collectively the transactions conternplated in this Agreement.

I ¡.i:(ì/\1, l:4573956ì l
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ARTICLE 2

SURRENDER TRANSACTION

2.1 Offer and Acceptnnce

(a) tJpon acceptance of this OtTèr by the 'I'enant and subject to Section 2.l(b). this
OfTèr shall constitute a bincling agreement to surrender the Lease and the Tenant
Real Property Interests. on the terms of this Agreernent. and the Old l.ease

Surrender Proposal shall deemed to be revoked ancl of no firrther force and etf-ect.

(b) This Otfèr is irrevocable and shall be open firr acceptance by the Tenant by no

later than 4:00pm (Vancouver time) on September 21,2017 and in the evelrt that
this OfIèr is not accepted b,v the'l'enant by the aforesaid deadline. thetr this Offer
shall be null and voicl.

2.2 As ls, Where Is

Notrvithstalrcling the fìrregoing or anything else contained herein or elservhet'e. the Landlord
acknorvledges and agrees in favour clf the Tenant that as of the Execution Date and the Closing
Date:

(a) except as expressly stated in this Agreement including the Tenant's covenant to
leave the Premises in a broom-sivept condition on the Closing Date as set out iu
Section 5.1(c), the Landlord is accepting the surrender of the Lease and the

Tenant Real Property Interests and accepting the Premises on an "as is, lvhere is"
basis, rvithout any rvriffen or oral stateurents, representations. wamanties,
promises ol guaranties of any nature or kind wlratsoever, either legal or
conventional. express or implied (by operation of larv or otherrvise), astothe state

of title thereto, the state of any Encumbrances. the condition of any of the

Premises and the Tenant Real Property Interests and the status of any of the l,ease

or the h)ucumbralrces. the existerrce of any default on the part of the'Ienant, the
physical, environmental or other c,ondition o1, itt, ou, uncleL or in the vicinity of
any of the Prernises, the existence of any Encumbrance and/or OfÊTitle
Cornpliance Matters affecting the l,ease. the Tenant Real Property lnterests. the

Premises. the Assumed Liabilities, or the Pernrittecl Ëncurnbrances, the structural
integlity or any othel aspect of the physical conclition of the Prettrises, the

conforrnity of the Premises to past, cun'ent or tutule applicable zouing or building
code requilernents or other applicable Larvs. the existence of soil instability, past

soil repairs. soil additions or conditions of soil fì11 or any other matter atTècting
the stability or integrity of the Premises, the sutficiency of'arry cl'ainage, the

availability of public utilities, access, parking and/or services ftrr the Pretnises, tlte
t'itness or suitability of the Premises for occupancy or any intended use (including
ruratters relating to health and satèty). the potential for iurlher developrnent of the
Prenrises. the existence of land use, zoning or building entitlements afTècting the
Prernises, the presence, r'elease o[ use of rvastes of any nature. hazardous
rnaterials, pollutants. contaminants or other legulated substances in, uuder. on or
about the Premises or any neighbouring lands; and rvithout limiting the foregoing,
any and all conditions or warranties expressed or impliecl pursuant to the Sole of

l-li(jr\l I 45?39ió-j l
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Goods Act (Ontar\o) and any othet'similar legislation of any other jurisdiction rvill
not apply ancl are hereby rvaived by the l,ancllold:

(b) an¡r disclosure in respect of the Lease. the Tenant Real Ploperl¡,' Interests and/or
the Prernises, if an¡.'. rvas made available to the Landlord solel¡.' as a courtesy but
the Landlord is not entìtled to rely on such disclosure, and it is expressly

acknolvledged by the Landlorcl that, except as expressly stated in this Agreentent,
no rvritten or oral statement, represeutation. warranty, plonrise or guarantee of any
nature or kind whatsoever, either legal or couventional, express or implied (by
operation of larv or otheru,ise), is made by the Tenant and/or the Monitor and/or'

theil respective legal counsel. the F'inancial Advisor or otlter advisors or
represeutatives as to the accul'acy, cul'rency or completeuess of any such
disclosure, ancl each of them expressly disolaims any and all lìabilities wíth
respect to such disclosure and any and all errol's therein or omissions therefiom;

(c) the Landlorcl hereby unconditionally and irrevocably u,aives any and alI actual or
potential riglrts or Claims the Landlord might have against the Tenant pursuant to
any rvarranty. legal or conventional, express or inrplied. of any kincl or type
relating to the Lease, the Tenant Real Property Interests, the Premises or the
Assurnecl t.iabilities or any other assets ol any other aspect of the l'ransaction.
Strch waiver is absolute, unlimited and includes, but is not limited to, rvaiver of
express warrauties, implied warranties, any rvarranties at law and/or in equity.
warranties of fitness f-or a palticular use. warranties of merchantability, rvarranties
of occupancy, strict liability and Claims of every kind aucl type, including. but not
limited to, Claims regarcling defects. whether or not discoverable, product liability
Claiurs, or similar Claims. ancl to all other extent or latel cleated ol colrceivecl of
strìct liability or strict liability type Clainrs and rights;

(d) the Landlold conclucted its own indepenclent revielv, inspection. diligence and

investigations alrcl folming its own independent opinions and conclusions in

respect of the Lease, the J'enant Real Property Interests, the Premises and the
Assumecl Liabilities. The Lancllold's decísion to make this Offer and enter into
this Agleeurent was made of its orvn accord lvithout reference to or reliauce upon
any disclosure made by the Tenant and/or the Monitor artcVor their respective
legal counsel, the Financial Advisor or other advisors or representatives. The
Lancllord acknorvledges having been given a reasonable ancl adequate opportunity
to c.onduct its orvn indepenclent diligence plior to enteling in this Agleement;

(e) during the Interinl Period and the Post-Closing Access Period in accordance with
the Access Agreement, the '['enant shall be entitled to, but is not obligatecl to.
remove any and all lnventory. FF&li ancl any other Excluded Assets flom all or
any of the Premises;

(Ð the Tenant shall not be responsible f-or making any repairs, replacements,
renovations. alterations, irnproveurents or upgrades or undertaking any
remediation to address a Release in or to the Property or any part thereof. and it
shall be the sole responsibility of the Lancllord to make. at the Landlord's sole
cost, any repairs. replaceurents. renovations, alteratious, improvements and

J.F.(lr\f. I 4J?1956-r l
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upgrades in or to the Property follorving Closing as lnay be required by the
t,andlord to make the Property suitable for its purposes; and

(g) the Lease, the Tenant Real Property Interests, the Premises or the Assumecl

Liabilities may be subject to ceftain OfÊTitle Compliance Matters, rnunicipal
requirements, including building or zoning by-laws and regulations, servitucles,

easements for hydro, gas, telephone affectirlg same, and like services to the
Premises, and restrictions and covenants affecting the Pretnises, including but not
lirnitecl to the Permittecl Encumbrances. Without lirniting the folegoing, the
Tenant shall not be responsible for rectification of any tnatters disclosed by any

Governmental Autholity or quasi-governrneutaI authority having jurisdiction, and

the Lancllord shall accept the Property subject to such tuatters.

The Tenant has no and shall have no obligations or lesponsibility to the Landlord after Closing
rvith lespect to any matter relating to the Tenant Real Ploperty lnterests. Lease, the Premises or
the Property or the condition thereof save ancl only to the extent explessly provided in this
Agreement. This Sectiot't 2.2 shall survive and not merge on Closing and all Closing Documents
shall incorporate this Section 2.2 by reference.

ARTICLE 3

CONSIDERATION

3.1 Surrender Consideration

The consicleration the l,andlorcl to the Tenant for the Transaction shall be
(the

exc accordance
r.vith this Agreement, the Surrender Considemtion shall be paid to the Tenant, as follorvs:

(i) as to the sum
wtfe

to or to the order of the Monitor. in tlust. or as it may
otherr,vìse direct in writing, on ol prior to 3:00 p.nr. ('foronto time) on the
Business Day follo'',ving the Execution Date, to be held in trust as a cleposit and
investecl in accorclance rvith the plovisions of Section 3.2 below pencling the
completion or other termination of this Agreement. The parties hereby confirm to
each other and to the Monitor that thel deposiì paid by the Landlord to
the Monitor, in trust. in connection with the Old Lease Surrender Proposal shall
be used and credited towards partial payment of the Deposit hereunder; and

(íÐ as to the balance of the Surrender Consideration (the "Balance"), subject only to
the adjustments macle in accordance with this Agreernent, by rvire transfer of
inrrnediately available funds payable to the Monitor or as it may direct on the
Closing Date.

3.2 Deposit

(a) F'ollowing receipt, the Deposit shall be invested by the Monitor. in trust, in an
interest bearing account or term deposit or guaranteed investment ceÉificate

LHCAL I 45?195ói l
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pencling completion of the Transaction or earlier termination or non-completion of
this Agteement. In holcting and dealing u'ith the Deposit and auy interest earned

thereon pursuant to this Agreement, the Monitor is not bound in any rvay by an-v

agreement other than this Section 3.2. and the Monitor shall not and shall not be

considered to assume any duty, liabitity or lesponsibility other than to hold the

Deposit. and any interest earned thereon. in accordance rvith the plovisions of this

Sectiorr 3.2.and to pay the Deposit. and any interest eanredthet'eon. tothe Person

becoming entitled thel'eto in accordance rvith the terms of this Agreemetrt, except

in the event of a dispute betrveell tl're Parties as to entitlernent to the Deposit. ln
the case of such dispute. the Monitor may. in its sole, subjective and unreviervable
discretion, or sltall. if requested by any of the Parties. pay the Deposit and any and

all intel'est eanled thereon into Coult, rvhereupon the Monitor shall have tro

turther obligations relating to the Deposit oI arly interest earned thereon. The

Monitor shall not. under any circumstances, be lequired to verif, or deternline the

validity of arry lrotice or other clocument whatsoever delivered to the Monitor anil
the Monitor is hereby relieved of any liability or responsibility foL any Claims
nhich may arise as a result ofthe acceptance bythe Monitor of any such notice or
clther document.

If the Transaction is conrpleted, the Deposit shall be paid tcl the Tenant forthu,ith
on Closing and applied to the Surreuder Consideration. Interest on the Deposit
shall accrue tì'onl the date of deposit rvith the Monitor until the Closing or other
termination ol' non-completion of this Agreement. If the Transaction is

successfirlly, courpleted. all interest eal'ned on the l)eposit until Closing shall be

¡raid to the Landlord ttrllowing Cllosing.

If the Transaction is not completed for any reason other than as a result of the

cletàult of the Landlold, the fìrll amount of the Deposittogether rvith all accrued

interest eartred thereon shall be paid to the Landlord (or as otherlvise directed by

the Landlord) rvithin ten ( I 0) Business Days thereafter or such earlier date as may

be determined by Tenant, in consultation rvith the Monitor and the Financial
Advisor.

(c)

(d) lf the'l'ransaction is not completed as a result of the detàult of the l,arrdlorcl the

fill amount of the Deposit together rvith all acclued interest earnecl thel'eon shall
be paid to the Tenant as liquidated damages (ancl not as a penalty) to compensate

the Tenaut fol the expenses incurred and the delay caused ancl oppoftunities
fbregone as a result of the faìhlle of the Transaction to close. The entitletnent of
the T'enant to receive and retain the Deposit togetlrel with all accl'ued interest

eanrecl thereon, if any. in such circumstances shall not lírnit the Tenant's light to
exercise any other rights or remedies which the 'fenant may have against the
Landlclrd in respect of such breach ot'defarrlt.

(e) ln holding and dealing ivith the Deposit and any interest earned thereon pulsuant
to this Agreement, the Monitol shall release the Deposit and any interest earned
thereon to the Persons becoming entitled theleto (i) in accordance rvitli the
provisions of (i) section 3.2(b) or (ii) otherrvise in accordance with this Section
3.2 as evidenced by a ìoint direction in rvriting executed by the Tenant and the
Landlord (the "Joint Direction") except in the event of a dispute betrveen the
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Parties as to entitlement to the Deposit and any intelest eamed thereon in which
event the Monitor rnay, ín its sole, rrntèttered and uureviervable discretion. pay the
Deposit and any intel'est eanred thereon into Court. whereupon the Monitor shall
have no firther obligations relatìng to the Deposit and any interest earnecl thereon
or otherwise hereuncler.

(Ð Tlre Monitor shall uot, under any circuu-rstances. be recluiled to verif) or
determine the validity of the rvritten confìnnation described in Section 7.8(1r)

hereof or the Joint Direction and the Monitor is hereby relieved of any liability or
responsibility ftrr any loss or clamage rvhich may arise as the lesult of the
acceptance by the Monitor of the.Ìoint Direction.

(e) Notrvithstancling the lbregoing or anything else containecl herein or elseu4rere,

each of the Te¡rant ancl the Landlord acknorvleclges and agrees that: (i) the
Monitor's obligations hereunder are and shall remain limited to those specifrcally
set orrt in this Section 3.2; and (iÐ FTI Consulting Canada Lic. is acting solely in
its capacity as the Court-appointecl Monitor of the Tenant in the CCAA
Proceedings and not iu its personal or corporate capacity. and the Monitor has no
liability in connection rvith tlris Agreement whatsoever. in its personal or
corporate capacity or othenvise.

3.3 Assumed Liabilities

(a) The Landlold covelrants rvith the Tenant that it shall, as and tiom the Closiug
Date. assunre. discharge, perform and fi.rlfill all the obligations and liabilities on

the part of the Tenant with respect to the Premíses and the Property, includíng
rvitht-¡ut linlitation the Permitted ltncumblances in respect of the period on or after
the Closing f)ate. or otherrvise arising, incul'red or accnred ou or after the Closing
Date'whether in respect of the period befbre or afterthe Closing Date, including,
any defbult as a corÌsequellce of the closing of the Transaction (collectively, the
"Assumed Liabilities").

(t) Without lirniting the folegoing, the Landlord shall execute and cleliver to the
Tenant on the Closing Date: (i) the Lease Amendment and Surrencler Agreement
fbr the Lease: (ii) the Assignrnent and Assumption of Assunred Liabilities; and
(iii) an Assigument ancl Assumption of Realty Tax Appeals.

J.,l Property Claims

The Landlorcl covenants rvith the Teuant that it shall. as and from the Closing Date. assign,

release and quit claim to the l'enant all of the l,andlorcl's light. title ancl interest in aucl to the
l,ancllord Propelty Claims, together rvith any and all benefits, advantages, privileges and rigltts
relating thereto or arísing and flolving theleftom, to have and to hold the sarne unto the Tenant.
its successols anci assigns, ftrrever. On Closing. the t.andlord shall execLrte and deliver to the
'l'errant a Release of Lancllord Ploperly Claims.

The Tenant covenants rvith the Landlord that it shall, as anci fronr the Closing Date. assign,
release and quit claim to the Landlord all of the Tenant's right, title alld interest in and to the
Tenant Propelty Claírns. togethel rvith any and all benefits, advantages. privileges ancl rights
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relating thereto or arising and flowing therefi'orn. to have ancl to holcl the same unto the Landlord,
its successors and assigns. fbrever. On Closing, the '['enant shall execute and cleliver to the
[,andlord a Release of Tertant Property Claims.

3.5 Letters of Credit and Deposits

On the Closing Date. the t,andlold shall issue replacement letters of cledit and/or secttrity
deposits for the l,etters of Credit and shall use its best commerciaI et-forts to cause the Letters of
Credit to be l'eleased ancl returned to the l'enant rvithout any turther drawings thereunder.

Provic'lecl that to the extent that the [,andlorc'l is uuable to cause all of the l,etters of Credit to be

released and retuniecl to the Tenant, r,r'ithout arty firther drarvings thereundet', in lietr of issuing
the replacement letters of credit and/or security deposits relèrred to above, the Landlord shall

cause matching, unconditional ancl irrevocable letters of credit and/or security deposits in fàvour'

of the Tenant to be plovidecl to the Tenant on the Closing Date (collectively, the "lVlatching
Securit.v") rvhich Matching Security rnay be drarvn upon by the Tenant and its successot's ancl

assigns if and to the extent that the Tenant's Letters of Creclit are drarvn upon tì'ont time to time,
and the Landlord shall reinrburse the Tenant tirr any direct iucrernental costs incurred and

indemni! ancl hold the Tenant harmless tronr ancl against all Claims. incurred or assertecl, as a

result of any Letters of Credit rvhich are not so released and returued to the Tenant.

3.6 Trade-Marks

Notrvithstanding the fbregoing or anl,tlring else contained herein or elservhere, the Landlorcl
acknorvledges and agrees that: (a) no signs, trade-marks, trade-names, logos, commercial
symbols. business names or othel intellectual ploperty rights identifying "Sears" are conveyed or
intended to be colrveyed to the Lancllol'd as part of the Trausaction; ancl (b) all right. title and

interest of the 'Ienant in and to all of its existing sigus, trade-marks, trade-names, logos,

comrnercial s-vrnbols. business names or other intellectual ploperty rights identifying "Sears" or
corrtaining the rvords "Sears" are hereby specifìcally reserved and excluded lrom the

Tra¡rsac.tion. This Section shall survive and not nreÍge on Closing.

ARTICLE 4
ADJUSTMENTS

4.I Statement of Adj ustments and Absence of Post-Closing Adj ustments

The Tenarrt shall prepare a draft statement of adjustments and deliver same rvith supporting
docuurentation to the Landlorcl tìrr its review and approval no later than tlo (2) Business Days
prior to the Closing Date. lf the anrount of any adjustrnents required to be made pursuant to this
Agreement oanllot be reasonably detennined as of the Closing Date. an estimate shall be made
by the [.andlord and the Tenant as of the Closing Date based upon the best information available
to the Parties at such time, each Party acting reasonably ancl such estiulate shall serve as a fìnal
deterrnination. There shall be no firrther adjustments or readjustnrelrts after Closing of any
amclunts acljusted or intendecl to be adjusted on the statement of adjustnleuts pursuant to thís
Agreenrent and the anrounts set out on the statement of adjustrnents shall be final,
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Items of Adjustnents Under the Le¿rse

(a) The Tenant and the Landlord shall adjust the rent (includìng basic ol rninimunr
rent and additional rent) ancl other amounts payable under the Lease rvhich have
beerr paid or pre-paid to the Landlord in respect of the Lease fbr any periocl prior
to the Closing Date as rvell as the month in which the Closing Date occurs, rvith
the Closing Date itself to be allocated to the Lancllord.

(b) Without limiting the generality of the f'oregoing. the Tenant and the Landlord
shall as of the Cllosing Date acljust betrveen themselves the fbllorving arnounts:

(i) basic or rninirnunr rent fbr the month in rvhich the Closing occurs;

(ii) 201 6 and 2017 acljustments ftrr aclditional rent paid by the 'fenant required
after reconciliation of actual amounts with estirnated amounts, Fot'greater
certainty, there shall be no priol year recollciliations;

(iii) ilt tàvour of the Tenant. on account of any roof repair costs ot other costs
of irnprovenrents paid by the Tenant rvhich rvere requirecl to be reimbursed
to the Tenant by the Landlord;

(iv) in favour of the Tenant, on account of any amount orving to the Tenant by
the Landlord in respect of unpaid tenant allowance. rent flee periocls or
other tenant inclucements: and

(v) in fàvour of the Tenant, on account of arry othet credit/setoff that the
'fenant is entitlecl to clair¡ tiom the Lancllord, e.g. credit against/cleductíou
from tutule additional rent charges clue to the '['enant having pertbrmecl
ceúain rvork or paid for certain costs rvhich rvere the [.andlord's
responsibility.

(c) The l,andlold shall be responsible ttrr and pay all applicable Taxes payable by
Landlord in connection rvith the Transaction.

(d) I'he l,ancllord hereby rvaives any fees or charges payable to the Landlolcl under
the l,ease in respect of the ']'ransaction, including, rvithout limitation. any fees.
penalties. or charges payable to any Landlorcl in res¡rect of a surrender of the
Lease aud any obligation in respect of the payment of acceleratecl and/or
ilrcreased rent which arises solely as a result of a sunendel of the Lease.

(e) Landlorcl and Tenant hereby agree that as at the date lrereof, $219,314.06 is

currently owing by Tenant to Lancllorcl pursuant to the Lease calculated as

tbllorvs:

- 2016 operating costs reconciliation of $2,266.37;

- plus 2017 property taxes ctf 5236j79.29;

- less 201 7 propelty tax payrnent already received of $ 19,73 I .60,
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and that this alnount, subject to adjustnrent on Closing to reflect that Landlorcl is

responsible for its propoftionate share of 2017 ploperl,v taxes (being the amount
relating to the period from and after Closing) shall be cledited in favour of the
l,andlord against the Sulrender Consicleration at Closing.

Realty Tax Appeals

(a) The T'enant and the Landlorcl acknolvledge that lvith respect to the Premises the
Tenant may have ûrstituted certain appeals and/or claims iu respect of realty
taxes or assesslnents fbr certaiu periods prior to the Closing Date and possibly
including the tax year in rvhich the Closing Date occurs (all such appeals ancl any

associated reassessrÌìerrts are hereinafter collectìvely retèrred to as the "Realty
Tax Appeals").

(b) On Closing, in consideration of an additional adjustrnent in tavour of the Tenant
in the amount equal to 100% of any expected credit, refund and/or lebate rvhich
tnay arise from any of the Real$, 'l'ax Appeals (collectively, the "Realty Tax
Refuncls") ftrr any periocl that is prior to the Closing Date. tlte'Ienant shall assign

to the l,ancllord all of its light. title and interest, if any. in and to such Realg'Iax
Refunds.

(c) F'rom and after the Closing Date, the l-andlord may. at its sole cost ancl expense
but r.vithout any obligation to do so, assurìre or retain the carriage of the Realty
Tax Appeals and continue as the appellant in tlre Realty Tax Appeals.

This Section 4.3 shall survive and not merge on Closing.

4.4 Utilities

(a) T'he Landlord shall not assume any contracts or agreemettts eutered into by or r-ru

behalf of the Tenant for the supply of any utilities (includìng electricity, gas,

rvater, tuel, telephone service. internet selvices. security' aud surveillarrce services
or otherrvise) at the Premises. On or before the Closing Date. the Tenant shall
terminate all of its coutracts and agreements for the supply of any utilities to the
Premises. Fol the avoidance of doubt, there shall be no adjustrnent at Closing in
respect of the payment of any utilities. The provisions of this Seclion 4.4(a) shall
survive and not rnerge on Closing.

(b) Fronl and aftel the Closing l)ate, any and all utitity charges and other related tèes
payable fol any of the Prernises. pursuantto any iuvoice or statement issued on or
after the Closing Date, shall be the sole responsibility of the Landlord. and there
shall be no adjustments betrveen the Tenant and the Lancllold of any utility
charges or related fees paìcl by the Landlord pursuant to any such invoice or
statement issued on or after the Closing Date.
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ARTICLE 5

INTERIM PERIOD & LEASE MATTERS

5.1 Interim Period

(a) During the lnterim Period. the Landlord and the Tenant shall comply 'rvith each

and evely ternr and condition of the Lease as currently applicable in the CCAA
Proceedings, subject only to the provisions of the tnitial Order, the SISP Order

ancl the provisiotts of this Secticu.

(b) Duling the Interim Period and the Post-Closing Access Period in accordance r.vith

the Access Agleernent. the Tenant by itself or through att¡,'agent shall be entitled

to, but is not obligated to, reutove and sell. or permit any other Persotls to reltlove

and sell. auy'' artcl all chattels, pet'sonal or movable property. Invetltoty, FF-&E and

any other Excluded Assets, tiom the Premises in accordance rvith this Agreement.

the lnitial Orcler, the SISP Orcler, the Access Agreeureut and any other Order of
the Court.

Notrvithstanding any provision of the Lease, the Teuartt shall have no obligation

to opel'ate in the Premises <luring the Inlerint Period or the Post-Closing Access

Periocl and on Closing the Terrant shall sut'render the Premises in a "broom-
slept" clean conditiclll, orditlary wear and tear excepted. ancl, tbr greater

ceftainty, the Tenant shall not be required to repair arrd/or reinstate tlte Prenlises

or rerÌrove anv lnventort'. FF&E or Excludecl Assets.

ln the event that prior to the Closing Date all or a part of the Premises or ttrore is

expropriated or notice of expropriation or intentto expropriate all or a part of the

Premises is issued by any Goventmental Autholity, the Landlord shall

irnrnediately aclvise the Tenant thereof by Notice in rvliting. Notwithstanding the

occurreuce of any of the fbregoing. the t,andlord shall cotttplete the Transaction

contenrplated herein in accordance with the terms heleof vvithout reduction of the

Surrender Consideration and all compensation for expropriation shall be payable

to the t,andlord and altright and clainr of the Tenant to such amounts, if any, shall

be assigned to the Landlord on a r.vithout recourse basis.

'l'he Premises shall be ancl remain until Closing at the risk of the T'enant. In the

event of material daurage by fit'e ot other ha:zard to the Premises ol any part

theleof occurring before the Closing Date. the Teuant shall immediately advise

the Landlold thereof by Notice in rvriting. Nohvithstancling the occun'elìce of any

of the fbregoing, the Landlord shall conrplete the Transactiolt contemplated herein

in accordance rvith the terms hereof r.r,ithout reduction of the Surrender

Consideration and the proceeds of any insurance available or actually paid or

payable to tlre Tenant shall be paid and/or assigned to the Lancllord on a without
recourse basis.

(c)

(d)

(e)
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5.2 Contracts

The Tenant covenants to tenninate effective as of the Closing Date. at its sole cost and expeltse,

all Contracts insofar as they relate to the Prernises.

5.3 Releases

The Landlord shall use reasouable efforts to assist the Tenant and shall co-operate with the
Tenarrt, as reasonably requested, to obtain ffom thìr'd parties a full lelease of the Tenaut's
obligations under the Permitted Encumbrances effective as of the Closing Date to the e,xtent that
the Tenant. pursuant to the tenrrs of such Permitted Encumblances, is bound thereby after
Closing. and shall provide such fìnancial and other informaticln ancl enter into such assumption
¿ìgreelneuts as such thilcl parties nlay reasonably lequire. in ttrt'nr and substance acceptable to
each of the parties thereto acting reasonably and rvithout delay.

ARTICLE 6
REPRESENTATIONS, WARRANTIES & COVENANTS

6.1 Tenant'sRepresentationsantlWarr¿rnties

The Teuant represents auct rvaLrants to and in favour of the Landlold that as of the Execution
Date and as of Closing as to the follorving and acknowledges and confìrms that the Landlord is
relyirrg upon such representations and rvarranties in connection rvitl'r the enteling into ol'this
Agreement:

(a) the execution, delivery and perfbnnance by the Tenant of this Agreement has

been duly authorized by all necessary corporate actiort ou the part ofthe T'enant
subject to the Approval ancl Vesting Order and authorization as is required by the
Coudl

(t ) the Tenant is not a uon-resident of Canada rvithin the meaniug of the Int:onte. Tax
Acl (Canada); and

(c) the Tenant is a registrant fol the purposes of the tax imposed under Part IX of the
Exci.ve Tox Acl.

6.2 Landlord'sRepresentationsandWarranties

The Landlorcl represents ancl lvarrants to and in favour of the Tenant that as of the Hxecutiou
Date and as of Closing as to the tbllorving and acknorvledges and confìrms that the Tenant is
lelying upon such representations and u,aranties iu connection u,ith the entering into of this
Agreement:

(a) 0862223 B.C. Ltcl, has been duly incorporated and is validly subsisting and the
rernaining parties cornprising in the Landlord are limited partnerships existing
under the Larvs of the julisdiction of their respective fbrmation. and lrave all
requisite partrtership capacity. porver and authority to carry on their business as
llolv conducted by them and to orvn their properties and assets and are qualified to
cat'ly on busiuess under the Lar"'s of the jurisdictions r.l,here they cally on a
ruraterial poltion of their business;

I.Fl(j¿\|, I 4-<719:(r-ì l

27567.1 36365 Pt\rT 141 75696.2



-17-

(b) the Landlord is not a non-resiclent of Canacla rvithin the nreaníng of the Itrcome
lfttx Act (Canada);

(c) the Landlorcl is a registrant tbl the purposes of the tax imposed under Part IX of
Ihe Excise Tax Acl;

(d) the execution. delivery and perfolrnance by the Landlord of this Agleement:

(i) has been duly authorized by all necessary partnership and/ol colpolate
action on the part of the Landlord;

(ii) does not (or rvould not rvith the giving of notice, the lapse of time or the
happening of any other event or condition) require alìy consent or
approval under. result in a breach or a violation of,, or conflict rvith, any of
the terms or provisious of its constatiug clocuments or by-lalvs or any
contracts or instruments to rvhich it is a party or pursuatrt to which atty of
its assets or property may be affected, including any consent or approval
fì'om a mortgagee or lendel or its respective agent, servicer or .þndé de
pot:oir or such other creditol to the Landlord or its atîliates with security
on allor part of a Ploperty;and

(¡ii) rvill not lesult in the violatiott of any [,arvs;

(e) the Lease is in good standing, save and except for the CCAA Proceedings and the
amounts orving by Tenant to Lancllord as providecl in Section 4.2(e):

(Ð 0862223 fl.C. Ltd. is the registeled olvner of the Property and Sha¡re Brentu,oocl
Limited Partnership and lJrentlvood Tolvncentre Lirnited Pal'tnership are the
benefìcial o\vllel's of the Plopeny- ancl the lessors undel the l,ease of the Premises;

(g) this Agreement has been duly executed and deliverecl by the Landlord and

constitutes legal. valid and bincling obligations of the Landlord, enforceable
against it in accordance rvith their respective ternrs subject only to any limitation
under applicable [.arvs relating to (i) bankruptcy, rvinding-up, insolvettcy,
an'angernent and otlrer sinrilar Larvs of general application affecting the
enfbrcernent of creditors' rights, and (ii) the discretion that a court tnay exercise
in the granting of equitable rerneclies such as specifìc perfbrmance and injunction;

(h) the Landlord has revierved ancl is familiar with all of the terms and conditions of
tl're Lease; and

(i) the Landlord has. and rvill have at Closing. all finds on hand necessary to pay the
S u rrender Consideration.

The Landlorcl's representations and lvalranties shall survive Closing fol a period of one (l) year
thereafter.

Lbl(i¿\l- I 45?3956ì l

27567.136365 PMT 14175696 2



- 18 -

6.3 Lnndlord's Covennnts

(a) The Landlord shall use comnlercially reasonable efIìrrts to take all such actions as

are rvithiu its porver or control, and to cause other actions to be taken rvhich are

not within its porvel ol control, so as to ensure cornpliance rvith each of the
colrditions and covenants set firrth in Article 7 rvhich are for the benetìt of any

other Party.

(b) The Landlord ancl Teuant shall each use colì'rmerciall.v least-rnably efI-orts in order
to avoid the filing of an application f'or, or the issuance of auy interim Order or

other Order rvhich rvould have the effect of delaying or preventing the Closing,
ancl if'any such interirn Order or other Order is issued. the Landlorcl and Tenant,
in cooperation. shall use colnmercially reasonable efforts to have it rescinded,
revokecl or set aside as sooll as possible.

(c) 'fhe l,andlol'd will promptly notily the Tenant and the'l"enaut will promptly notify
the [,andlord upon:

(i) becoming aware of any Orcler or an-v complaint requesting an Order
lestraining or enjoining the execution of this Agreement or the
consumrnation of the Tt'ansactions; or

(ii) receiving any notice t'om any GoveLnrnentalAuthority of its intention:

(A) to institute a suit or proceeding to restrain or enjoin the execution
of this Agreement or the consummation of the Transaction; or

(B) to nullify or t'encler ineffective this Agleerneut ol'the Transaction if
consuurtnated.

(d) For a periocl from the Closing Date to the date that is fìfteen (15) rveeks from the

Closing Date (the "Post-Closing Access Period"), the Tenant and its agents and

their respective representatives (collectively. the .'Accessing Parties") shall have

access to the Prelnises to occupy the Plelnises in older ltrr one or lnore of the

Accessirrg Parties to conduct a liquidation sale of the lnventory aud/or the FF&E
ancl/ol to rernove any of' the Excluded Assets. in accordance with the Access

Agreement. The Tenant shall not be obligated to remove any Exclucled Assets or

repair the Premises. Any Excludecl Assets left on the Premises at the expiry of the
Post-Closing Access Period shallbecoure the property of the Purchaser rvithout a

bill of sale, l'epresentation, rvarranty or other title tìocumentation. This Section

shall sulvive ancl not merge on Closing.

6.4 Tenant's Covenants

The Tenant agrees, that subject to the lnitial Order. the SìSP Order and the Apploval and Vesting
Order, to thereafter take all conrmercially reasonable actiorls as are rvithin its power or corttrol,
aucl to r¡se its comrnercially reasonable etïofts to cause other actions to be taken rvhich are not
ivithin its porver or control. so as to fulfill the conditions set f'orth in Article 7 which are t'or the
benetìt of the'l'enant or the rnutual benefìt of the Parties.

I Iì0r\1. I 4J7lt95l¡-j l
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6.5 Tax Matters

In addition to the representations and rvan'anties set fofth in Section 6.2. the Landlord further
warrallts, r'epresents and covenants to the Tenant, ancl acknowleclges and conlilms that the
Tenant is relying on such representations and rvarLanties, indeurnities and covenants in
connection rvith the entering into of this Agreement. that:

(a) the l.andlord is duly registered uncler Subclivision (d) of Division V of Part lX of
fhe E.rcí,ye Tax Act rvith respect to the goods and services tax aud harnlonizecl
sales tax. anct that Shape Brentr.r,ood t,imited Partnership's registration number is
725227128RTO001 and Brenhvood Towncentre Lirnited Partnership's registration
nullrber is 8t02.ll638RT000l. rvhich registrations shall be in firll I'orce and effèct
ancl shall not have been cancelled or revoked on the Closing Date;

(b) Shape Blentrvood Limited Partnership and Brentlood Torvncentre [,irnited
Partnership have entered into this Agreernent aud are acceptittg a surrender of the
l,ease and the'Ienant Real Property lnterests on the Closing Date, as principal f'or
its orvn account ancl not as an agent, norninee. trustee or otherrvise on behalf of
arrotlrer Pelson and 0862223 B.C. [,td. acts as nominee on behalf of Shape

Brent*,ood Lirnited Partnersh ip and Brentrvood Tolvncentle Lintited Partnerslripl

(c) to the extent permitted undel' subsection 221(2) of the Excisc Tax Acl artd auy
equivalerrt or correspcxding plovision under an!' applicable provincial or
territorial legislation. the Landlord shall self-assess and renrit directly to the

a¡rpropriate Governmental Authoritv any Taxes including goods ancl services tax
or hamronizecl sales tax. as the case may be, imposed under the Excise Tar Acl
ancl auy similar vahre added or multi-stagecl tax or sales tax imposed by any
applicable provincial or territorial legislation payable in corurection with the
Transac.tion. including the surrender of the Lease ancl the Tenarrt Real Property
lnterests:

(d) on Closing. the [,andlord u,ill pay, in additicln to the Surrender Consideratiotr, attcl

the Tenant rvill collect, an.v Taxes including transfèr taxes as rvell as goods and
services tax ol' harmonized sales tax, as the case may be, imposed under the
Excise l.ctx ,4ct and any sirnilal value adcled or nlulti-staged tax or sales tax
exigible on the Transaction. except to the extent that the l,aucllold is permitted
under subsection 221(2) of the Excise Tox Acl and any equivalent or
ccxlespoucling provision under any applicable provincial or telritorial legislation
to selfiassess aud remit such Taxes directl-v to the appropriate Coverrunental
Authority, and the Landlorcl shall have executed ancl delivered a certifìcate,
unciertaking and irrciemnity lvhich inclucles its certilìcation of its registration
nurnbers issued unclel the E.vcise Ta.u Acl, and incorporates the provisions of this
Section 6.5 (the "GST/HST Certificate, Undertaking antl Indemnity");

(e) the Landlorcl shall rnake and file all required return(s) in accordance rvith the
lequirements of subsection 228(4) of the Exci,se ll.ax At:l and any equivalent or
con'espotrding provision uncler any applicable provincial or terrítorial legislation;
and

t t-tcAt I 4-<?39aóì l
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(Ð the Landlcucl shalt indernnifl' and save the Tenant hannless tioui and against any
and all 'laxes including tlansfer taxes ancl goods and services tax or harmonized
sales tax. as the cìase lllay be, imposed uncler fhe Exc'ise Tctx Act aucl any similar
value aclcled or multi-stagecl tax or sales tax. penalties. costs and/or interest which
may becorne pavable by or assessecl against tlre 'fenant as a result of any failure
by the Tenant to collect and remit any goocls and services tax or harmonizecl sales
tax payable under the Excise Tax Act ol any sinilar value aclded or multi-staged
tax oì'sales tax and applicable on the Transaction or as a result of any inaccuracy,
misstatement or misrepresentation rnade by the Landlord on the Closing Date in
connection rvith an¡, matter raisecl in this Section 6.5 or contained in the
GSl'/t{S1' Certiticate. lJndertaking and lndemnity or any fäilure by the l,andlord
to comply rvith the provísions of this Section 6.5 ol the GST/I{ST Ceftificate.
Undertaking and Inclemnity.

The plovisions of this Section 6.5 shall survive and not merge on Closing

6.6 Surviv¿rl of Covenants,

Fìxcept as otherrvise expressly plovided in this Agreement to the contraly. lìo represeutatious,
rvarranties. covenants or agreements of the Tenant or the Landlord in this Agreement shall
survive the Closing.

ARTICLE 7
CLOSING

7.1 Conditions of Closing for the Benefit of the Landlortl

The Landlord's obligation to cornplete the Transaction is subject to the fbllowing conditions to
be firltilled or perfbrnred, on or bef'ore the Closing Date, s,hich conditions are tbr the exclusive
benefit of the l,andlorcl and rnay be lvaived, in rvhole or in part, by the l,andlord:

(a) the representations ancl rvarranties of the Tenant in Section 6.1 shall be tnre and

correct as of the Closirrg Date rvith the same ftrlce and eflèct as if sucl-t

representations and warranties rvere made on and as of such clate;

(b) the Tenant shall have perfbnned and complied with all of the other terms and
conditions in this Agreement on its part to be pelformed or complied with at or
betbre Closing in all material respects and shall have executecl and deliveled or
caused to have been executed and delivered to the l,andlord at Closing all the
Closing f)ocuments contemplated or required to be so executecl and cielivered in
this Agreement;

(c) the Landlord shall have receivecl the Closing Documents.

7.2 Conditions of Closing for the Benefit of the Ten¿rnt

The Teltant's obligation to complete the Transaction is subject to the f'ollorving conditions to be
ftrlhlled or perfc'rrmed, on or befbre the Closing Date. which conditions are fì¡r the exchlsive
benefit of the Tenant and nray be waived, in rvhole or in part. by the Tenant:

l.Ë(iÂl- I:457i19i6ì l

27567 1 36365 P[ilT, 141 75696.2



-21 -

(a) the represelltations ancl rvarranties of the Landlorcl in Section 6.2 shall be true and

correct as of the Closing Date rvith the same force and ef'fect as if sr¡ch

represeutations and rvarranties were macle on and as of such date;

(b) the Landlord shall have paid the Surrender Consideration. subject to the
adjustments in accordance r.vith thìs Agreement, in its entirety to the Monitor and

shall have perfolrned ancl complied u.'ith all of the ternrs ancl conditions in this
Agreenrent on its pat to be pelftrrmecl or complied lvith at or before Closing in all
material respects and shall have executed ancl delivered or caused to have been

executed and delivered to the Tenant at Closing all the docuntents contemplated
reqLrired to be so executed aucl delivered in this Agreeutent; and

(c) the Tenant shall have received the Closing Docurtrelrts.

7.3 Conditions of Closing for the Mutual Benefit of the Parties

The obligations of either the Tenant or the Landlord to complete the Transaction are subject tti
the firllorving conditions to be fultilled or performed, on oL before the Closing Date. rvhich
conditions are for the rnutual benefit of each of the parties and may only be rvaived. in whole or
in part. by agreement of the parties to this Agreeuretrt:

(a) the Approval and Vesting Order. substantially in the form attached hereto as

Scheclule "8", shall have been issued and entered by the Court on or befol'e
October 4, 2017. or such other date as may be agreed upon in r.vriting by the
Parties, ancl the Approval and Vesting Order shall not be subjecl to a stay; and

(b) the Monitor shall have delivered the Monitor's Certificate.

7.4 Closing Documents

On or beftrre Closing, subject to the provisions of this Agreement, the Tenarrt ancl the Landlord
shall, execute or cause to be executed ancl shall cleliver or cause to be clelivered into escrorv (in a
sufficient number of copies or counterparts for the Landlord and the Tenant aud. rvhere
applicable. in registerable f-orm). the f'ollorving, rvhich shall be in fbrm and substance reasonably
satisfàctory to the Landlorcl and the 'Tenant and their respective solicitom:

(a) By the Tenant and the l,andlord:

(i) the Lease Amendment and Surrencler Agreement tbr the Lease;

(ii) the Assignment and Assumption of Realg''Iax Appeals;

(iiD the Assignment and Assumption of Assumed Liabilities:

(iv) the Access Agreement; ancl

(v) such other clocuments as each Party or each Party's solicitors shall
reasonably requile in goocl faith in accordance rvith this Agreement or as

may be required uncler applicable Lalvs.
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(b) By the Tenarrt:

(i) the Approval and Vesting Order;

(ii) the statenrent of adjustmelìts evidencing the acljustments made at Closing;

(iii) the Release of 'T'enant Property Claims:

(iv) all master keys and duplicate keys relating to the Premises. if any. all
security carcls and access carcls relating to the Preurises, if auy, and all
combinations and passlvords to vaults and combination locks and other
security fèatures located in the Plemises, if any, in each case, to the extent
ín the possession of the l.andlord; and

(v) such other documents as the Laucllord or the Landlord's solicitors shall
reasonably require in good faith in accordance rvith this Agreement or as

may be required uncler applicable Larvs.

By the Landlorcl:

(¡) the Balance plus all Taxes required to be collected by the Tenant pursuant
to this Agreenrent;

(íi) GS'IA{ST Certifìcate. Undertaking and Indernnily;

(iii) the Matching Seculity, if applicable;

(iv) the Release of Landlord Propelly Claims; and

(v) such other documents as the Tenant or the Tenant's solicitors shall
reasonably require in good faith in accordance with this Agreernent ot' as

nray be required under applicable Larvs.

(c)

7.5 Closing Date

(a) The completion of the Transaction conternplated by this Agreernent (the
"Closing") shall take place at l0:00 a.rn. (Toronto time) at the Toronto offìce of
Osler. Hoskin and Harcourt LLP, on the clate that is three (3) Business Days
follorving the issuance of the Approval and Vesting Older. or at such other place,
on such other date and such other tiure as may be agreed upon in writing by the
parties (the "Closing Date").

(b) Subject to satisfaction or waiver by the relevant Party or Parties. as applicable. of
the conclitions of closing in its favour contained in this Article 7. at Closing. the
Landlord r.vill pay or satisfy the Sumender Consicleratìon in accordance rvith
Article 3. and the Closirrg o1'the Transactiorr lvill take effect, pursuant to the
Approval and Vesting Order, upon delivery of the Monitor's Ceftìficate.

I ËGr\t. I 4.J7395(r-ì l
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7.6 Confirm¿rtion of Satisfaction of Conditions

On the Closing Date. subject to satisfaction ol' waiver by the relevant Party or Parties, as

applicable, of the conditions of Closing in its fàr,our contained in Article 7, the parties or their
respective solicitors shall confirm to the lvlonitol the satistàction of all condìtions to Closing. and

rupon the Monitor receiving the Sun'encler Consideration, subject 1o the adjustrnerrts in
accordance with this Agreenrent, the Morritor shall deliver copies of the Monitor's Certificate to
the Paties hereto alrd release the Surrenclel Consicleration to the Tenant ancl follorving Closing
fìle the Monitor's Certific'ate rvith the Court.

7.7 Closirtg

(a) The Surrender Consideration. subject to the adjustrnents in accordance rvith this
Agreement. shall be held by the Monitor. in trust itr a separate intet'est bearing
account. pending completion of the Transaction or earlier tenrtination of this
Agreement. ln holcling and dealing lvith the tunds paid to the Monitol in trust and

any intet'est earned thel'eon pursuant to this Agreement, the Monitor is not bound

in any rvay by any agreenteut other than this Section 7.7 and the Monitor shall not
assulne or be deemed to assume any duty, liabiliqv or responsibility other tltalr to
hold the tnlst tunds and any interest earned thereon in accorclance r.vith the
provisions of this Section 7.7 and to pay tlie funds. ancl any interest earned

thereon. to the Party becoming entitled thereto in accordance rvith the terms of
this Agreertrent, except in the event of a dispute betrveen the parties as to
enlitlement to the trust funcls. of rvhich the Monitor has been given notice in
writing, the Monitor nray, in its sole, subjective and unreviervable discletion. or
shall, if requested by either of the parties. pay the trust tunds and any and all
interest earned thereon into court. rvhereupon the Monitor shall have no further
obligations relating to the trust tunds or any iuterest earned thereon or otherwise
hereunder.

(b) The Monitor shall uot, under any cit'culnstances. be requirecl to verify or
determilre the validity of any writterr notice ol other documeut rvhatsoever

delivered to the Monitor irr connection wìth the trust funds ancl the Monitor is
hereby relieved ol'any liabiliti, or lesponsibility f-or any loss or damage which
rnay arise as a lesult of the acceptance by the Monitor of any such rvritten notice
or other docurnent.

(c) On or bet-ore Closing. the parties' respective solicitol's shall exchange the Closing
Doculnents in escrorv and the Sul'render Consideratiott, sulrject to the adjustments
in accordance rvith this Agreement, shall be delivered to ol paid to the order of
the Moltitor, in trust, and shall remain iu escrolv r.r'ith the Monitor until the
Monitor has delivered the Monitor's Cefiificate to the Teuant and the Landlord,
rupon the occulrence of rvhich the escrorv shall be liftecl, the Closing Documents
shall take effect as of the date and titne set out in the Monìtor's Certifìcate. the
entire amount of the Surrender Consideration, subject to the adjustments in
accordance rvith this Agreernent. shall be tìrúhrvith released to the Tenant and the
Closing shall be deemed to have occurred as of such date and time set out in the
Monitor's Certifìcate and firlly signed Closing Documents shall be released to
each of the'l'enant and l,andlolil.
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(d) The parlies acknowledge that, notwithstanding that the Monitor is not a party to
this Agreement, the Monitor nray lely upon the provisions of this Section 7.7.

(e) This Section 7.7 shall survive the Closing ol' termination of this Agreement.

Filings and Authorizations

(a) Each of the Tenant and the Landlord, as promptly as practicable aftet' the
execution of this Agreement, will make. ol cause to be rnade, all such fìlings and
submissions under all Laws applicable to it, as may be required f-ot' it to
consummate the Transaction in accordance rvith the terms of this Agleement
(other than the motion seeking applovaI of the Transaction and the issuance of the
Approval and Vesting Order). The Tenartt and the Lancllord shall co-ordinate and
cooperate rvith one another in exchanging such infolmatiotr and supplying such

assistance as nlay be reasonably requested by each in connection rvith the
foregoing including, providing each othel ivith all notìces and infòrmation
supplied to or tìled rvíth any Govelnrnental Authority (except fbr notices ancl

inftrrmatiou rvhich the Tenaut or the l-andlord. in each case acting reasonably,
ccrusiders highly conf'ìdential and sensitive rvhich may be filecl on a confìclential
basis). ancl all notices aud coruespondence leceived fi'orn any Governmental
Authority.

(t ) The Parties acknowledge and agree that tlre Monitor shall be entitled to tìle the

Monitol''s Cel'tificate with the Court. rvithout independent investigation. upon (i)
leceiving rvritten confìrnration tì'onr the 'Ieuant and the l,andlord or their
lespective solicitol's that all conditions of Cìlosing have been satisfìed or lvaivecl,
ancl setting out the arnount of the Surrender Considelation aud Taxes payable to
the 'l'enant that are not self:assessed ancl renritted by the Landlord, and (ii) r'eceipt
of such Surrender Consideration and Taxes by the Monitor. and the Monitor shall
have tro liability to the Tenant or the Landlord or any other Person as A result of
fìling the Monitor's Certificate,

Court Matters

(a) -l'he 'fenant shall consult and co-oldinate r,vith the [,andlord alrcl their respective
legal aclvisols regaLding the parties upon rvhonr the motion seeking the Apploval
and Vesting Order will be served.

(b) The Landlord shall provide such infbrniation ancl take suclr actions as uray be
reasonably requestecl by the Tenant to assist the Tenant in obtaining the Approval
and Vestìng Order and any other orcler of the Couft reasonably necessary to
consummate the transactions contenrplated by this Agreemetrt.

(c) Notr.vithstanding anything else contained in this Agreement or elselvhere, the
Landlorcl acknorvledges aud agrees that the Tenant cannot guarantee that it r.vill
obtain the Approval and Vesting Order and the Approval and Vesting Order may
or may not be granted by the Court.
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7.10 Termination

This Agreement may. by notice in rvritiug given at or pric'rl to Closing, be terrninated:

(a) by the l.andlord if any of the conditions in Section 7,1 have not been satisfìed on

or before the tinre ascribecl thereto for the satisfàction of such condition and the
[,andlord has not rvaived such couclition;

(b) by the Tenant if an,v of the conclitions in Section 7.2have not been satislÌecl on oL

bel'ore the time ascribecl thereto for the satisfaction o1' such conclitiort and the
Tenant has not waived such condìtion: or

(c) by either Party ifì

(i) any of the conditions precedent in Section 7 .3 have not been satislÌed on

or bef,cre the tirne ascribed thereto for the satisfàction of such condition
and the pafties have not waive.cl such condition; or

(ii) if the Closing has not occurred on or prior to October 25,2017. or on or
before such later date as the partÍes agree to in rvriting. plovided that a

Par!, may not temrinate this Agreement pursuant to this Section if it has

fàiled to perforn'r an)' one or more of its oblìgations or covenants ullder
this Agreement and the Closing has not occurred because o1'such fàilure.

ARTICLE 8
OTHER PROVISIONS

8.1 Confidentiality

The Tenant shall be entitled to disclose this Agreement and all inftrrmation providecl by the
Landlorcl in connectiou hereu,ith. to the Court, the Monitor and parties in interest to the CCAA
Proceedings. This Sectiou shall survive and not rrerge on Closing.

8.2 Leasehold Interest

Nottvithstanding any provision of this Agreement to the contrary, ftrr purposes of this Agreement
ancl each Closing Document: (i) all ref-erences to "Lease" include any sublease or agreement to
sublease by rvhich the Tenant (as subtenant) holds its interest iu, and/or right to occupy the
l'elated Premises. (ii) for the Premises rvhich are subject to a sublease or agreeurertt to sublease
(rather than a lease) iu favour of the'l'enant, all refelences to the Teuant's "leasehold" interest in
such Plernises shall mean the T'enant's "subleasehold" interest, lvhere applicable (rather than a
leasehold interest) in such Premises, any reference to "Lancllord" shall mean the sublandlorcl
runder the applicable sublease or agreenìent to sublease pursuant to which the Tenant (as

subtenant) holds its interest in, and/or right to occupy such Prernises. and any reference to
"Sublease" shall rnean a sub-sublease in such Premises in favour of the Tertant, and (iii) all other
similar relèrences relaling to the Lease ancl Premises shall be interpreted and construed in a

similar manner.
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8.3 Time of the Bssence

Tirne shall be of'the essence of this Agreement.

8.4 Entire Agreement

'['his Agreement constitutes the entire agreenlent betrveen the parties rvith respect to the
transactions contemplated ìn this Agreement and supersedes all prior agt'eements.

understandings, negotiations and cliscussions. nhether oral or rvritten, of the parties rvith respect
to the subject matter of this Agreeureut. There at'e no representations. warranties. covenants.
conditions or other agreements. legal or conventional, express ol iurplied. collateral. statutory or
othenvise, betrveen the parties in connection nith the subject matter of this Agreement, except as

specifically set fi¡rth in this Agreement. The parties have not relied and are not relying on arly
othel intbnnation. discussion or understanding in enteling into arrcl completirrg the tt'ansactions
contenrplated by this Agreement,

8.5 Waiver

(a) No rvaiver of any of the provisions of this Agleetnent shall be deemed to
constitute a waíver of any other provision (whether or rlot similar), nor shall such
r.vaiver be bincling unless executecl in writing by the Party to be bound by the
w'aiver.

(b) No fbihrre on the part of the Tenant or the Landlord to exercise. ancl no delay in
exelcising any right under this Agreement shall operate as a rvaiver of such right;
nor shall any single or partial exercise of any such right preclucle any other or
firrther exercise of such right or the exercise of any other right.

8.6 Further Assurances

llach of the parties covenants and agrees to do such things. to attertd such meetilrgs and to
execute such fulther surrenders, releases, conveyances. transtèrs. documents and assurattces as

ruray be deenlecl necessary or advisable from time to tinre in order to ettèctively surreuder the
Lease ancl the Tenant Real Propetty Interests to the Landlord and carry out the tet'ms alrd

conditions of this Agreement in accordance rvith their true iutent. The provisions of this Section
8.6 shall survive and shall not merge on Closiug.

8.7 Severability

If any provision of this Agreement shall be determinecl by a court of competent jurisdiction to be

illegal, invalid or unenforceable. that provision shall be severed frorn this Agreement and the
remaining provisions shall continue in full fbrce and efTèct.

8.8 Governing Larv

'fhis Agleernent shall be governed by and interpreted aud enforced in accordance with the larvs
of Orrtario ancl the fedelal lavvs of Canada applicable therein. Each Party irrevocably and
uuconditionally submits to the jurisdiction of the courts of the Province of Ontario rvith respect
to any action or proceeding arising out of or relating to this Agleement or the Transaction. ancl

waives, to the fullest extent permitteil by appticable Larvs. any objection that it may tlow or
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hel'eafTer have to the venue of any action or ploceecling arising out of or relating to this
Agreernent or the T'ralrsaction in any court of the Provinse of Ontario. Hach of the Parties hereby

irtevocably r,vaives, to the fullest extent pelmitted by applicable l,aws, the clefènce of an

inconvenient t-orum to the lnaintenance of such actiou or proceeding in an-v such court.

8.9 Statute References

Any refèrence in this Agreement to any statute or any section thereof shal[, unless otherrvise

expressly stated, be deemed to be a refèrence to such statute or section as amended, restated or
le-enacted fÌom time to time.

8.10 Headings

'l'he division of this Agreement into Sections, tlre insertion of headings is for convenience of
retbrence only anil are not to be consiclered in. and shall not affect. the coustruction or
interpretation of any provisíon of this Agreement.

8.11 References

Where in this Agreement retèrence is rnade to an article or section, tlte refèrence is to an article
or section in this Agreement unless the context indicates the reference is to some other
agreernent. The terms "this Agreement". "hereot", "l'lereulrder" and sirnilar expressions lefer to
this Agreement and not to any particulal Article. Section or other portion hereof and include any

agleement supplemental hereto. The rvold "includes" or "irrcluding" shall lneatt "inclucles
without limitation" or "including rvitl,out liuritation", respectively. The word "or" is not
exclusive.

8.12 Number and Gender

Unless the colttext requires otherwise, rvords irnporting the singular include the plural and vice
versa and rvords importing gencler include all genders.

8.13 Business Days

If any pa),metlt is required to be macle or other action is lequired to be taken pursuant to this
Agreement on a day rvhicl-r is not a Business Day. then such payment or action shall be made or
taken on the next Business Day. All actions to be rnade or taken by a pafticular Business Day
must be made or taken by no later than 5:00 p.m. (Toronto time) on a Busitress Day altd any

action made or taken thereafter shall be deemed to have been made and received on the next
Business Day.

8.14 Currency and Payment Obligations

Except as othenvise expressl,v provided in this Agreement all dollar anlourlts refèred to in this
Agreernent are stated in Canadian l)ollars.

8.15 Notice

Notu'ithstanding anything to the contrary contained in the Lease, any notice, consent or approval
required or permitted to be given in connection rvith this Agreement t¡r the Lease (a "Notice")
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shall be in rvriting and shall be sufficiently given if deliverecl (whether in person, by courier
service or other personal rnethod of clelivery), or if transmitted by facsimile or e-mail:

(a) in the case of a Notice to the Tenant at:

Sears Canacla [nc.
290 Yonge Street, Suite 700
Toronto, ON M5B 2C3

Attn: Stephen Champion
En'rail: stephen.champion@sears.ca

With a copy to:

Osler, Hoskin & Harcourt LLP
100 King Street West
I First Canaclian Place
Suite 6200, P.O. Box 50
Toronto, ON M5X 188

Attn:
Email

Marc Wassemlan & Tracy Sancller

mwasserman@osler.com & tsancller@osler.com

With a copy to:

FTI Consulting Canada lnc.
TD South Torver
Suite 2010, P.O. Box 104

Toronto, ON M5K 1G8

Attn: PaulBishop
Flmail: paul.bishop@fticonsulting.com

With a copy to:

Norton Rose Fulbright Canada LLP
Suite 3800, Royal Bank Plaza, South Torver
200 Bay Street, P.O. Box 84
Toronto, ON M5J 224

Attn: Orestes Pasparakis & Virginie Gauthier
Email: orestes.pasparakis@nortonrosetulbright.com &
v irginie. gauthier@nortonrosefu lbright. com

(b) in the case of a Notice to the Landlord at:

Shape Breutwood Lirnited Partnership and Brentrvood l'owncentre Lirnited
Partnelship
c/o Shape Properties Corp.
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2020 One Bentall Centre
505 Burrarcl Street. Box 206
Vancouver BC V7X 1M6

Attn: Brad Stokes
Ernail: stokes@shapeproperties.corn

with a copy to:
Larvson Lundell LLP
Suite 1600 Cathedral Plac.e

925 West Georgia Street
Vancouver'. BCI V6C 3t,2

Attn:
Email:

lleather F'erris & Peter'l'olensky
hfèr'ris@lawsonl undel Lcorn & ptolensky@[awson lunde ll.coln

A Notice is deeme<l to be given ancl leceived (i) if sent by personal delively or same clay courier,

on the date of clelivery if it is a Business Day and the deliver.v rvas made plior to 5:00 p.rn. (local

tirre in the place of receipt) ancl otherlvise on the next Busírtess Day, (ii) if settt by overnight

courier. on tlìe next Business f)ay, or (iii) if transmitted by facsimile. on the Business Day

tbllorvingthe clate of confirmation of transmission by the originating facsimile. oL (iv) if sent by

email. rvhen the sender receives an email from the recipient acknorvledgittg receipt, providecl that

an autornatic "read receipt" does not constitute acknorvledgment of an etnail for purposes of this

section. Any Party rnay change its address fol'service tì'om time to time by providing a Notice in

accordance rvith the tbregoing. Any subsequent Notice must be sent to the Party at its changed

address. Any elemetrt of a Parry's address that is not specitìcally changed in a Notice rvill be

assuurecl ltot to be changed. Subject to Section 8.17, sendillg a copy of a Notice to a Party's legal

counsel as contemplated above is fi¡r infbnnation purposes only and does not constitute delivery
of the Notice to that Party. The fàilure to send a copy of a Notice to legal counsel does not

invalidate delivery of that Notice to a Party.

8.16 SubdivisionControlLegislation

Tlris Agreernent and the Transaction are subject to compliance rvith the applic.able subdivìsiolr

control legislation to the extent applicable.

8.17 Solicitors as Agent and Tentler

Any Notice, apploval. waiver. agreement. instrument, document or communication permitted,

required or contemplated in this Agreement (including. rvithout limitation, any agl'eement to

anrend this Agreement) may be given or delivered and accepted or received by the Landlord's
solicitols on behalf of the Lancllord and by the Tenant's solicitors on behalf of the Tenant atld

auy tender of Closing Docullrents may be made upon the'Tenant's solicitors and the l-andlord's
solicitors, as the case may be.

l.Ê(ìr\1. I 45?395(rì l
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8.18 No Registration of Agreentent

The Landlord covenants ancl agt'ees not to register or cause ol' permit to be registered this

Agreement or any notice of this Agreement on title to the Property and that no retèretrce to or

notice of ìt or any caution. certificate of pencling litigation or other sitnilar court process it't

respect thereol'shall be registerecl on title to the Plopelty ancl/ol any part thereof al'rd tl,e

Landlorcl shall be deemed to be in nraterial default under this Agteement if it urakes, or causes ol'

permits" any registration to be rnade on title to the Property antl/ol any paft thereof plior to the

successtil completion of the Transaction contemplated herein on the Closing Date. The

Lancllorcl shall indemnify and save the Tenant harmless fiom and against any and all Claims

r.vhatsoever arising from ol lvith respect to any such registration. incltrcling, all the legal fees, on

a fùll indemnìty basis. including those incurred by the Tenant with respect to obtaining the

removal of such registration. This indernnity shall survive and not merge on the expilation. non-

completion ancl/or termination of this Agreement for an-v reason.

8.19 Thircl Party Costs

Each of the Parties hereto shall be responsible fbr the costs of their orvn solicitols. respectively,

in respect of the'I'ransaction, 'Ihe Landlolcl shall be solely responsible t'or and shall pay, in
adclitioll to the Surrender Clonsideratiolì, any land transfèr taxes payable in conuection lvith the

Transaction. all registration taxes, fèes artd other costs payable in respect of registratiolt of any

documents to be registered by the Lalrcllord at Closing and all fèderal ancl pt'ovincial sales and

olher taxes payable by Landlord upon or in connection rvith the Transactiou, ilrclucling, goods

ancl services tax or hanlronized sales tax or any similar value added or lnttlti-staged tax imposed

by any applicable provincial or territorial tegislation. as the case tnay be, and any otlter'

provincial sales taxes. This Section 8.t9 shall sru'vive the Closing or the ternlination of this

Agreement.

8.20 Interpretation

The parties hereto aoknorvledge and agree that: (a) each Party and its counsel revíerved and

negotiated the terms and provisiolls of this Agleement and have contributed to their revision, (b)

the rule of construction to the ef'fèct that any anrbiguities are resolvecl agaittst the clrafting Palty

shall not be employed in the interpretation of this Agreetttent, and (c) the terms and provisions of
this Agreernent shall be construed fàirly as to all parties hereto and llot in tãvour of or against

any Party, regaldless of lvhich Party rvas generally responsible tbr the preparation of this
Agreement.

8.21 No llhird Party Beneficiaries

Irach Party hereto intends that this Agreenrent shall not benefit or create any right or catlse of
action in or on behalf of any Person, other thau the Palties hereto and the Monitor', ancl no

Person. other than the Parties hereto ancl the Monitor. shall be entitlecl to rely olt the provisions

hereof in any Claint, ¡rroceecling, hearing or other forum,'l'he ¡rarties acknowledge artd agree tltat
the lVlonitor', acting in its capacity as the Monitor. rvill have no liability in connection w'ith this
Agreernent rvhatsoever, in its capacity as Monitor, in its personal capacity or othelrvise.

LI-ì(i¿\f | 4-s?ll9i6-ì l
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8.22 Enurement

This Agreement shall become effective when executed by the Tenant and the Landlord and after
that tirne shall be binding upon and enure to the benefit of the parties ancl their respective heirs,

executors. personal legal representatives, successors and perrnittecl assigns. The Landlord has

ancl shall have no right to assign, convey and/or transfèr its riglrts and/or obligations hereuncler or
to effect a 'uchange of control" so as to indirectly efïect the foregoing, without in each case first
obtaining the prior written consent of the Tenant. rvhich consent may be arbitmrily and

runreasonably lvithhelcl by the Tenant.

8.23 Amendments

This Agreenrent may only be amended, supplemented or otherrvise moditied by rvritten
agreeuretrt signed by the Tenant and the Landlord, except that the time for doing or conrpleting
of atry matter provided for hel'ein rnay be extended or abridged by an agreenrent in writing
signed by the I'enaut or the Tenant's solicitors on one hand and the l,andlold or the Landlord's
solicitors on the other.

8.24 Counterparts and Delivery

All Parties agree that this Agreeurent and any amendrnents hereto (and any other agreements,

Notices, or documents contemplated hereby) may be executed in counterpart and transmitted by
facsimile or e-rnail (PDF) and that the reproduction of signatures in counterpart by way of
facsimile or e-mail (PDF) will be treated as though such reproduction were executed originals.

fRemaìnder of Page Intentìonaþ Left Blanll
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IN WITNESS WIItsREOF the parties have executed this Agreement.

Titie:

By
Name:
Title:

SHAPE BRENT\ryOOD LIMITED
PARTNERSIIIP by its General Partner,
Shape Brentwood GP Corp.

Title: Þ í

By:
Name:
Title:

BRENTWOOD TOWNCENTRE LIMITEI)
PARTNERSHIP by its General Pnrtner,
Brentwood Inc.

By:

By:

Name:
Title:

Richard VarkeY
President

Title

0862223 B.C. LTD.

{lJV I -
Name: Richard Varkey
Title: president

Llì¿ì,t.|,-l j.lt:t9J63 2
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SCHEDULE ó'A''

PREMISES

Approximately 176.088 square tbet and detìned in the Lease as the "Sears Store" located at

Brentrvood Mall - 4567 Lougheed Highrvay, Bumaby, British Colulnbia.

LÉ:GAL t 4J71956_ì l
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SCHEDULE "B'
LEASE PARTICULARS

Lease dated January l. 2000 between OPB Realty Inc. (as predecessor in interest to the

Landlorcl) and the Tenant.

t EGAL I:45739i6i l
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SCHEDULE 6'C'

EXCLTJDED ASSETS

All intellectual property or proprietary rights, lvhether registered or not, and any

intangible property, owned, used or held by the Tenant;

Al1 items. materials and signs bearing the logo, trade-mark, trade-name or business name

or other mark or design of the Tenant;

All FF&E and llrventory which have been removed frorn the Preruises by or on behalf of
the Tenant or its agents or their respective representatives prior to the expiry ofthe Post-

Closing Access Period;

Any property belonging to the subtenants. franchisees or licensees of the Tenant or other
occupants of the Prernises;

All insurance policies of the Tenant;

Any ancl all assets not locatecl at a Premises or any asset not used direcfly and exclusively
at the Premises; and

All rights and interests in trade-marks. trade-names. logos, commercial syrnbols atrd

business names containing "Sears" or any other proprietary wording or intellectual
property lights of the Tenant or any of its affiliates (including, the websites).

J

4

5

6.

8

LEGAI. I 45?1956_l l
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SCHEDULE '6D''
INTENTIONALLY DELETED
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SCIIEDULII "E''
APPROVAL AND VESTING ORDER

Court File No. CV-I7-l184ó-00CL

ONTARIO

SUPERIOR COURT OF JUSTICE

COMMERCIAL LIST

THE HONOURABLE MR O, THE OTI]

JUSTICE HAINEY DAY OF 2017

IN TTIË MATTER OI.' T'TIË C:OA,TPANIES' CREDITORS
ARRANGEMENT ACT, R.S.C. 1985, c. C-36. AS AMFINDËl)

AND IN THE MATTER OF A PLAN OF COMPROMISE OR
ARRANGEMENT OF SEARS CANADA INC.. CORBE,IL
ÉrgcrrueuE lNc.. s.L.H. TRANSpoRT INC., TFIE cur lNC..
SEARS CONTACT SERVICES INC.. INITITJM LOGISTICS
SERVICES INC., INITIUM COMMERCE LABS INC.. INITIUM
TRADING AND SOURCING CORP.. SEARS F'I,OOR
COVIJRING CENTRI]S INC.. 173470 CANADA INC.. 2497089
ONTARIO INC.. 6988741 CANADA INC.. IOOIlTII CANADA
INC., I592580 ONTARIO LIMI'THD. 955041 ALBERTA LTD.,
42OI53I CANADA INC.. I68886 CANADA INC., AND 33396I T

CANADA INC.
(each. an "Applicant", and collectively, the "Applicants")

APPROVAL AND VESTING ORDER - BRENTWOOD MALL BURNABY (STORE

#1836)

THIS MOTION, rnade by the Applicants. pursuant to the Coutpanies' Creditors

Arrangentenl Acl, R.S.C. 1985. c. c-36, as anrended (the "CCAA") for an order, futer alia,

approving: (i) the lease transfer (the "Transaction") contemplated by a Lease Surrender

Agreement between Sears Canada Inc. ("Sears Canada"), as Tenant. and Shape Brentwood

Linrited Partnership, BLentwood Torvncentre Limited PaÉnership and 0862223 B.C. Ltd.

(collectively, the "Landlord"). as landlord dated o, 2017 (the "LSA") and certain related reliet,

ancl (ii) the surrendel to the Landlord of all light. title and interest of Sears Canada in and to the

[,ease. the Teuant Real Property' lnterests and the Premises, together r.vith certain ancillary assets

)

)

)
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(each as defìned in the LSA, and collectively, the "Ploperty") as c'ontemplated by the LSA. lvas

heard this day at 330 University Avenue, T'oronto. Ontario.

ON READING the Notice of Motion of the Applìcants. the Afticlavit of Stephen

Clrampion sworn on o,2017 inclucling the exhibits thereto (tlre "Clrampion Affidavit"), arrcl the

o Report of FTI Consulting Canada Inc., in its capacity as Mortitor (the "Monitor"), filed. and

on hearing the suburissions of respective counsel for the Applicants, the Monitor, the Landlord,

the DIP l,euders and such other counsel as were present, no one else appearing although duly

served as appeals from the Affìclavit of Service of o slvoru a.2017. filed:

SERVICE AND DEFINITIONS

l. TI{IS COUR'f ORDERS that the time for service of the Notice of Motion and the Motion

Record herein is hereby abridged and validateil so that this Motion is properly returnable toclay

and hereby dispenses with further service thereof.

2. THIS COURT ORDERS that any capitalized temr used and not defined herein shall ltave

the mealling ascribed thereto in the Amended and Restated lrritiaI Ordel in these proceedings

datecl June 22,2017 (the "Initial Order"). ol in the LSA, as applicable.

APPROVAL OF'THB LSA

3. THIS COURT ORDERS AND DECLARES that the entering into of the Transaction by

Sears Canada is hereby approved and ratifìed and that the execution of the LSA by Sears Canada

is hereby authorized. approved and ratified rvith such minor anrendments as Sears Clanada (tvith

the consent of the Monitol after consultation rvith the l)lP Lenders) ancl the Landlord rnay agree

to in rvriting. Sears Canacla is hereby authorized and directed to take such additional steps and

execute such additional clocuments as may be necessaty or desirable lbl the completion of'the

Transaction and for the conveyance of the Property to the Landlord and the Monitor shall be

authorized to take such additional steps in flftherance of its responsibilities undet'the LSA and

this Order, and shall not incul arry liability as a result thereof. The legal descriptions atrd

applicable land registry offices rvith lespect to the Propelty are as set out on Schedule '(8"

hereto.

4. THIS COURT ORDERS AND DECLARES that upon the delivery of'a Monitor's

certilÌcate to the Landlord substantially in the fbnn attached as Schedule "4" hereto (the

t lÌC¡\t. l:1571i56:l 2



.'Monitor's Certificate"), all of Sears Canada's right, title and interest in and to the Property

shall be surrendered to the t.andlord tì'ee ancl clear of and from any and all securìty interests

(rvhethel contractual. statutory. or otherrvíse), hypothecs. mortgages, trusts or ileentecl trusts

(rvlrethel contractual. statutory, ol otherlise), liens, executions, charges. or other fìnancial ol

monetaty claims. rvhether or not they have attached or been pertècted, registeled or filecl and

rvhether securecl, unsecured or otherwise iu respect of the Property (collectively, the "Claims").

including. rvithout limiting the genelality of the foregoing:

(a) the Aclnrinistration ChaLge, the F'A Charge. the KHRP Priority Charge, the

I)irectors' Priority Charge, the DIP ABl, l,enders' Clharge, the DIP Term

Lenders' Charge, the KERP Subordinated Charge and the Directors' Subordinated

Charge (as such tenns are defìned in the Initial Order) and any other charges

hereafter granted by this Court in these proceedings (collectively. the "CCAA

Charges");

(b) all charges, security interests ol claims evidencecl by legistlations pursuant to the

Personol Property SecuriÍ¡,lct (British Clolumbía) or alty othet persottal property

registry systern; and

(c) those Claims listecl on Schedule "B" hereto;

(all of rvhich are collectively referrecl to as the "Encumbrances", lvhich term shall trot include

the Permitted Enculnbrances listed on Schedule "C" hereto), and, for greater certainty. this Court

orders that all of the Clailns and Encumbrarrces affecting or lelating to the Property are heleby

expunged and discharged as against the Propertv ancl the real ploperty iclerrtifiecl in Schedule

.(B'..

5. TTIIS COURT ORDERS that upon the legistration in the applicable land registly ofÏìce

of a certified copy of this Order in the manner prescribeci by the applicable land registry oflìce,

the applicable land registrar is hereby directed to specifically discharge. cancel. clelete and

expunge fì'orn title.to thel'eal property described in Schedule "B" all of the Encumbrances listed

in Scheclule "8" hereto,

6. T'I{IS COUR'| ORDËRS that fbr the purposes of deternlining the nature and priority of

Claims. the net proceeds received on the Closing Date of the Transaction shall stand in the place

L-ti(ìÂL I :.157J:)56:1 2



and stead of the Ploperty and that from and after the delivery of the Monitor's Certitìcate all

Claims and Hncumbrances shall attach to the net ploceecls therefi'om lvith the sarne priolity as

they had rvith respect to the Property immecliately prior to the Closing Date of the Transaction.

as if the 'l'ransaction had not been completed. [NTD: Oslers to incorporate distribution

language in the final version of the Approval and Vesting Order.l

7.' THIS COURT ORDERS AND DIRECTS the Monitor to file rvith the Court a copy of the

Monitor's Certificate. forthr.vith after ilelìvery thereof in accordance with the ternrs of the LSA.

8. THIS COURT ORDERS that subject to the lerms of the LSA nothing herein affects:

(a) the rights ancl obligations of Sears Canada and a contractual joint venture

cornprised of Gordon Brothels Canada ULC, Merchant Retail Solutions ULC,

T'iger Capital Group. LLC ancl GA Retail Canada ULC (the "Agent") uuder the

Amended and Restated Agency Agreement betrveen Sears Canada ancl the Agent

dated July 12,2017 and amended ancl restated on July 14,2017:

the rights and obligations of Sears Canada and the Agent under the Anlelrded and

Restated Consulting Agreement between Sears Canada and the Agent dated July

12.2017 and amendecl and restated on July 14,2017: and

(1,)

(c)

SEALING

the ternrs of the Liquidation Sate Approval Order granted July 18, 2017 including

the Sale Guidelines attached as Schedule "A'n tltereto.

I Ttlls COURT ORDERS that Conficlential Appendíx "o" to the o Report of the Monitor

shall be and is lrereby sealed, kept confidential and shall not form paft of the public

record pending ftrrther Order ofthis Courl.

GENERAL PROVISTONS

10. THIS COURT ORDERS that. notwithstanding:

(a) the pendency ofthese proceedings;

LgCAL l:.157Je5(i:l 2



(b) any applications fbr a bankruptcy orcler now or hereafter issued pursuant to the

Bankruptclt and Insolvencv Acl (Canada) in respect of any of the Applicants and

any bankruptcy order issuecl pursuant to atty such applications; ol'

(c) any assignment in bankr uptcy rnade in respect of any of the Applicants:

the surrender of the Property to the Landlorcl pursuant to this Order shall be binding on

any trustee in bankruptcy that rnay be appointed iu respect of any of the Applicants ancl

shall notbe void or voidable by creditors of any of the Applicants, nor shall it constitute

nor be deemed to be a fraudulent preference, assignment, fraudulent conveyance, transfèr

at undervalue. or othel reviervable tlansaction under t6e BankrupÍcy, and lttst¡lvetrcy Act

(Canacla) or any other applicable fèderal or provincial legislation. nor shall it constitute

oppressive or unfairly prejudicial conduct pursuant to any applicable tèderal or provincial

legislation.

ll. THIS COURT ORDERS thatthis Order shall have ftrll force and effect in all plovinces

and territories in Canacla.

12. T[{IS COURT HEREBY REQUESTS the aid and recognitiou of any Court. tribunal,

legulatory or adrninistrative bodies, having julisdiction in Canada or in the United States of

America, to give eflèct to this Order and to assist the Applicants, the Monitor ancl their

respective agents in carrying out the terms of this Order. All courts, tribunals, regulatory and

adlninistrative bodies are hereby respectfully requested to make such orders and to provide such

assistance to the Applicants and to the Monitor, as an off,icer,of this Coutt, as may be necessaty

ol desirable to give effect to this Order, to grant replesentative status to the Monitor in any

tbreign proceeding. or to assist the Applicants and the Monitor and their respective agents in

carrying out the terrns of this Order.

l,ECÂL l:.157J.)56:1 2



SCHEDULII "AÐ

Court F'ile No. CV-17-l 1846-00CL

ONTARIO

SUPERIOR COURT OF JUSTICE

COMMERCIAL LIST

IN TTIE MATTER OF']'HE COAIPANIES'CREDITORS
ARRANGE^IENT ACT, R.S.C. 1985, c. C-36, AS AMENDEI)

AND IN THE MATTER OF A PLAN OF COMPROMISE OR
ARRANGEMENT OF SE,ARS CANADA INC.. CORBEIL
Élecrntqug lNC., s.L.H. TRANSpoRT INC., THE cur tNC.,
SEARS CONTAC]T SERVICES INC.. INITIUM LOGISTICS
SERVICES INC., INITIUM COMMERCE LABS INC.. INITIUM
TRADING AND SOURCING CORP., SEARS FLOOR
COVE,RING CENTRES INC., I73470 CANADA INC.,2497089
ONTARIO INC,. 698874I CANADA INC.. IOOlITI I CANADA
INC., I592580 ONTARIO LIMITED, 95504I ALBERTA LTD..
4201531 CANADA INC., 168886 CANADA INC., AND 333961 1

CANADA INC.
(each, an "Applicant", and collectively, the "Applicants")

MONTTOR'S CERTIFICATE
RECITALS

A. All undefined terms in this Monitor's Certificate have the meanings ascribecl to them in

the Order of the Court clated o, 2017 (the 'oApproval antl Vesting Order") approving the Lease

Surrender Agreement between Sears Canada Inc. ("Sears Canada"), as tenant, and Shape

Brerrtrvood Linlitecl Partnership, Brentr.r,oocl Torvncentre Limited Partnership and 08622?3 B.C.

Ltd. (collectively, the "Landlortl") as landlorcl datecl o, 2017 (the "LSA"'), a copy of rvhich is

attachecl as Hxhibit o to the Affidavit of Stephen Champion clatecl o. 2017.

B. Pursualrt to the Approval and Vesting Ordel the Court approvecl the LSA and provided

for the surrender to the Landlorcl of Sears Canada's right, title and interest in and to the Lease,

the Tenant Real Property Interests and the Prernises. together rvith certain ancillary assets (each

as defined in the LSA, and together, the "Property"), which surrendel is to be effective rvith

respect to the Property upon the delivery by the Monitorto the [,andlord ancl Sears Canada of a

certificale corrhrming (i) the conditions to Closing as set out in Sections 7.1,7.2 and7.3 of the

LËCAL l:45719,s61 2
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LSA have been satisfied or waived by the Landlord ancl Sears Canada" as applicable; and (ii) the

Surrender Consideration, subject to the acljustments iu accordance rvith the LSA. has been

receivecl by the Monitor.

THE MONITOR CERTIFIES the follorving:

I. The conditions to Closing as set out in Sections 7.1,7.2 and7.3 of the LSA have been

satisfied or waived by the Landlord and Sears Canada, as applicable; and

2. The Surrendel'Consideration. subject to the adjustments in accordance with the LSA, has

been received by the Monitor.

This Monitor's Certificate was deliveled by the Monitor at 

- 

ITIME] on 

-
IDArE].

FTI CONSULTING CANADA INC., in its

capacity as Court-appointed Monitor of Sears

Canada lnc., et al. and ¡rot in its personal or
corporate capacity

Per:

Name:

Title:

LECAL l:4t739-sól :



SCHEDULE *B'

No. [,ocution/
Address

Province l,and
Registry

OÍfice

Legal Description Dncumbrancqs
to be Lxpungeil/

Deleted

t Blentrvocxl
Mall - 45ó7
Lougheetl
Highrvay.
Bunraby.
British
Columbia.

BC Nerv
Westrninster
Land Title
Ofïce

Parcel [dentifi er: 029-356-130
l.ot I District Lots 123 and 124 Cnoup I Nerv Westminster District
Plan EPP,|0l71
Except Air Space Parcels I and 2 Air S¡race Plan 8PP55463

Partel Iclentifier: 029-35ó- I 48
Lot 2 Dishict Lot 124 Group I New Westminstel District Plan

EPP40| 7 l
Except Part in Air Space Plan EPP55464

Palcel ldentifier: 030-08 t-289
L,ot 3 District t,ot 124 Group 1 Nêw Westrninste¡ Distlict Plan

EPP59l 73

Parcel IdentilìeL: 029-l 82-549
Lot I Dis[ict t,ots 123 and 124 Group I Nerv Westninster District
Plan tÌPP31990
Except Plans ËPP40l7t and EPP5917-l

lNrLl
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SCHEDULE r.C"

PERMITTED ENCUMBRANCES

"Permitted Encumbrances" means, collectively: (a) any Encumbrances encumbering the
freehold or other ownership ìnterest in the Property or any othel' Landlord's interest in the
Property. but excludes any Encumbrances solely encumbering the Tenant's leasehold interest (or
the riglrts of the Tenant as lessee) on which the Premises are located; (b) Encumbrances resulting
from the Landlord's actions or omissions; and (c) the items identitìed in Schedule "J" of the
LSA.

LEOAL l:457:ì95ói 2
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SCHEDULII *F''
LANDLORD' S G ST/TIST C ERTIF'ICATE, UNDERTAKIN G AND INDE NINITY

TO: Seals Canada lnc. (the "Tenallt")

Lease Surrender Agreement dated o, 2017, rnade betrveen the Tenarrt, as Tenant,
and 0862223 B.C. Ltd.. Shape Brentrvoocl Limited Partnership and Brentrvood
Tolncentre Linrited Partnership. as Landlords. (collectively. the "Landlord")
(said agreement as amended, extendecl, supplemented. restated ancl/or amended
and restatecl fiom time to time being collectively. the "Lease Surrender
Agreement") tbr the surrender of the Lease (as such teLnrs are defìnecl in the
l,ease Surrencler A gleerlerrt)

ln coltsideration of the completion of the transaction set out ín the Agreement, the l,andlord
hereby certifies and agrees as follorvs:

l) the Lease and the Tenant Real Property Interests are being surrendered to Shape
Brentrvood Limitecl Partnelship and BrentrvoocJ Torvncentre Limíted Partnership as

principal f-or their own accotlnt and not as an agent, norninee. trustee or otherwise on
behall'of or tbr another Person: 0862223 B.C. t,tcl. acts as nonrinee for Shape Ëlrentrvood
l,imited Partnership and Brentrvoocl Torvncentre l,imited Partnership;

2\ Brentrvood Limitecl Parlnership and Brentwoocl Torvncentre Lirnited Paflnership are
registet'ed uncler Subdivision (cl) of Division V of Part IX of the E:rcise ToxAct (Canada)
(the "Exclse Tux Acî") for the collection ancl remittance of goods and services tax and
harmonized sales tax ("GSTiHST") and Shape Brentrvood Limited Partnership's
registratiorr nurnber is 725227128RT0001 and Brentwood Towncentre Limited
Partnership's registration number is 810241638RT0001. and suclr registrations are in
good standing aud has nol been varied, cancelled or revoked;

3) the Landlorcl shall be liable tbr, shall selt--assess and shall remit to the appropriate
gc.ìveflrmerltal authority, all GST/HST which is payable under the Excise Tox Act, in
collrection rvith the surrelrcler of'the Lease and the Tenant Real Property lntelests. all in
accoldance r.vith the E.rcise Tux Act;

4) the l,andlord shall inclemnify artd save hannless the'Ienant trom and against any and all
GSll/tlST. penalties. interest and/or other costs rvhich rnay become payable by or be
assessed against the'l'enant as a result of any tbiltrre by the'I'enant to collect and lemit
any GST/HST applicable on the surrender of the Lease aucl the Tenant Real Property
lnterests by the Tenant to the Landlord or as a result of any inaccur¿ç:y. misstatement or
misrepreseulation by the Landlord in this GST/HST Certificate. Urrdertaking ancl

Indernnitl.' or any làihue by the Landlord to cornpl¡, lvith the provisions of this CST/HST
Certificate. Undertaking and Indemnity; and

5) this GSlf/llST Certiticate. Undeltaking and Indemnity shall survive and not rÌrerge npon
closing of the above-notecl transaction.

This GST/HST Certificate. Undertaking and Indernnity may be executed in counterp¿ut and
transmitted by facsimile or e-mail (PDF) and the reproduction of signatures in counterpart by

I F,C¿\l I :f-<7191(r-j l
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way of facsinrile or e-rnail (PDF) rvill be treated as though such reprocluction rvere executed
originals.

DATED 2017.

SHAPE BRENTWOOD LIMITEI)
PARTNERSHIP by its General Partner,
Shape Brentwootl GP Corp.

By:
Name:
Title:

Name:
Title:

BRENTWOOD TOWI{CENTRE LIMITEI)
PARTNERSHIP by its General Partner,
Brentrvood Towncentre GP Inc.

Name:
Title:

Name:
Title:

0862223 B.C. LTD.

Name:
Title:

Nalne
Title:

I.Ë:GAL i:457:195ó-ì l
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SCHEDULII ¡úG'I

FORM OF ASSIGNMENT AND ASSUMPTION OF ASSUMED LIABILITIES

THIS AGREEMENT is made as of tl,e day of
Date")

2017 (the "Bffective

BETWBEN:

SEARS CANADA INC.
(the "Tenant")

-and-

SHAPE BRENTWOOD LIMITED PARTNERSHIP and BRENT\ryOOD
TOWNCENTRE LIMITED PARTNERSHIP and 0862223 B.C. LTD.
(collectively, the "Landlord")

RECITALS:

The Tenant ancl certain of its affiliates and subsidiaries applied fol and rvere granted
protection from their creditors under the CCAA pursuant to the Initial Ordel of the Court.
Pursuant to the tnitial Order. the Couft appointecl FTI Consulting Canada Inc. as Monitor
ilr connection with the CCAA Proceedings.

'Ihe T'enant and the l,andlord enteled into a lease surrender agreenrent dated a,2017
(said agreement as amended, extended, supplemented. restatecl ancVor amended and
restated from time to tirne being collectively, the "Lease Surrender Agreement"),
whereby. among other tlrings, the T'enant agreed to surrender to the Landlord. and the
Landlord agreed to accept a surrender of, all of the Tenant's right, title and interest in and
to the Lease,

The Lease Surrencler Agreement was approved by the Court pursuant to the Order dated
o (the "Approval and Vesting Order").

The Tenant and the Landlord are entering into this Agreement to provide fol the
Landlord's assumption of the Assumed Liabilities in accordance rvith the Lease
Surrencler Agreement and the Approval and Vesting Order'.

Unless otherrvise expressly provided tbr herein, all capitaliz.ed terms when used in this
Agreement have the same meaning given to such tenns in the l,ease Surrender
Agreement.

THEREFORE, in consideration of the prernises and other good and valuable consideration, the
receipt and sufficiency of which are hereby acknorvledged. the parties agree as tbllows:

l.ÉCAl. l:457391ó-ì l
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ARTICLE 1

ASSIGNMENT

1.1 Assumption by Landlord

The Landlord hereby covenants rvith the Tenant to assume. discharge. perf-orm and fulfi[ all the
obligations and liabilities on the part of the Tenant rvith lespect to the Assunlecl Liabilities.

For greater certainty, nothing in this Agreernent sliall be construed as an attempt to assign to the
Landlord any contract or other agreemerlt tvhich. as a matter of law or by its terms, is not
assignable in rvhole ol in part rvithout the consent of the other party or parties to such contract or
other agleement. unless such consent has been given or the assigument has beerr approved by the
CclLnt in tlre Approval and Vesting Order.

1.2 Indemnity

The Landlord hereby covenants rvith the Tenant, as of and fionr the Efièctive Date, to indemnify
and save the Tenant harmless, fì'onr any and all Clairns alising from. relating to ol in connection
with any non-payment, non-observance or non-perfbnnance of any of the Assunred Liabilities to
be paid. observed or performed from time to time. in respect of the period on or after the
Effective Date. or otherlise arising, incurred or accrued on or afler the Hffèctive Date whether in
respect of the peliod befbre or after the EtIèctive Date. including, rvithout lirnitation. any default
as a consequence of the Closing of the 'Iransaction.

1.3 P¿rramountcy

The rights and obligations of the parties respectively rvith respect to the Lease shallbe govenrecl
by the l,ease Surrender Agleement. [n the event of any conf'lict, inconsistency or arnbiguity
betrveen the provisious of this Agreernent and of the Lease Surreuder Agreement, then the

¡rt'r-rvisions of the Lease Surrender Agreerneut shall govern and be paramount, and any such
provision in this Agreernent shall be deemed to be amended. to the extent necessar.v to elirninate
any such conflict. inconsistency. ambiguity or clifference.

ARTICLE 2
GENERAL

2.1 Time of the Essence

Time shall be of the essence of this Agreement.

2.2 Enurement

This Agreement shall becoure effèctive nhen executed by the Tenant and the Landlord and al-ter
that tinre shall be binding upon and enure to the benefit of the parties and their respective heirs.
executors, persoual legal representatives. successol's and permitted assigns. Neither this
Agreement nor any of the lights or obligations under this Agreenlent shall be assignable or
transfèrable by either party rvithout the cotrsent of the othel party.

f.HC¿\1. I 457195(rì l
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2.3 Entire Agreement

This Agreement and the Lease Surrender Agleement constitute the entile agreentent betrveen the
parties rvith respect to the assignnrerrt and assumption of the Assumed Liabilities and supersecles

all prior agreements, understaudings, negotiations and discussions. rvhether oralor rvritten, of the

parties rvith respect to the subject mattel of this Agreement. There are no representations,

warranties. oovenants. conclitions or other agreements, legal or conventionaf, exptess or implied.
collateral. statutory or otherrvise. between the parties in corrnection rvith the subject matter of this
Agreement, except as specifìcally set fbrth in this Agreement. The parties have llot relied and are

not relying on any other inforrnation, disc.ussion or understanding in entering into and

completing the transactions contemplated by this Agreetnettt.

2.4 W¿river

(a) No rvaivel' of any of the provisions of this Agreenrent shall be deented to
constitute a rvaiver of any other plovision (rvhether ol not similar), nor shall stlch

waiver be binding unless executecl in rvriting by the party to be bouncl by the

rvaiver.

(b) No failure on the parl of the Tenant or the Landlord to exercise, and no delay in
exercising any right uncler this Agreenrent shall operate as a waiver of such right;
nor shall any single or partial exercise of any such right preclude any other or
further exercise ofsuch right or the exercise ofany othel t'ight.

2.5 Further Assur¿rnces

Each of tlre parties covenants and agrees to c'lo such things, to attend such meetings and to
execute such ftlrther surrenders, releases. conveyances, transfers, docultreuts and assttrances as

may be deemed necessary or advisable fi'orn tirne to time in order to etIèctively assign the
Assunlecl t,iabilities to the Lancltord and carry out the ternrs and conditiorts of this Agreement in
accordance rvith their true intent,

2.6 Severability

If any provision of this Agreement shalI be determined to be illegal. invalid or ullenttrrceable,
that plovision shall be severed lì'om this Agreement and the remaitting provisions shall continue
in full tt¡rce and efÍèct.

2.7 Governing Law

This Agreement shall be governed by ancl interpreted and enforced in accorclance with the lalvs

of the Province of Ontario ancl the tèderal laws of Canada applicable therein,

2.8 CCAA Proceedings

Each party to this Agreement submits to the exclusive jurisdiction of the Court in atty actiott.
application, retèrence or other ploceeding arising out of or related to this Agreement or the Lease
Surrencler Agreement aud agrees that all claims in respect of any such actions, applicatiou,
lefèrence or other proceeding shall be heard ancl detenrined in the CCAA Proceedings bef'ore the
Court.

I Ë(i,\l I 45'7iì951¡i l
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2.9 Statute References

Any retèrence in this Agreernent to any statute or any section thereof shall, unless otherwise

expressly stated. be cleelned to be a refèrence to such statute or section as amended. restated or

re-enacted fionr time to time.

2.10 Heatlings

The divìsion of this Agreement into Sections, the insertion of headings is for convenience clf

reference only and are not to be consiclered itr, and shall not affect. the coltstructiotl or

interpretatictn of an,v provision of this Agreetnetlt.

2.ll References

Wher.e in this Agreement refèrence is lnacle to an article ot'section. the reference is to ¿llt article

or. section in this Agreement unless the context indicates the refèrence is to some otlrer

agleement. The tenns "this Agreement", "lreleof', "hereulrcler" and similar expressions lefèr to
this Agreement and not to arry particular Artiole. Section or other portion hereof and include any

agreement sr.rpplemental hereto. The rvord "includes" or "incltlding" shall mean 'uincltldes

witholt limitation" or' "including rvithout limitation", respectively. The word "or" is lltlt
exclusive.

2.12 Number ¿rnd Gender

LJnless the colrtext requires otherrvise. words importing the singular include the plural and vice

versa and rvords inrporting gender include all genders.

2.13 Business Da_vs

lf any payltlent is requirecl to be made or other action is required to be taken pttrsuant to this

Agreement on a day rvhich is not a Business Day. then such payment or action shall be made or

taken on the next Business Day. All actions to be made or taken by a particular Business Day

must be made or taken by no later than 5:00 p.m. ('ì-oronto tirne) on a Business Day and any

action uracle or takeu thereafter shall be deemed to have been made and received on the nexf

llusiness Day.

2.14 Notice

Any notice. consent or approval required or permitted to be given in counectiolr rvith this

Agreement or the Lease (a "Notice") shatl be in wliting and shall be suthciently given if
clelivered or transrnittecl in accorclance rvith the Lease Surrettder Agteetnettt.

2.15 Counterparts and Delivery

All parties agree that this Agreement rnay be executed in counterpart and tLansrnitted by

fàcsírnìle ol e-mail (PDF) ancl that the reproduction of signatures in coutttet'palt by rvay of
facsirnile or e-mail (PDF) rvill be treated as tlrough such reproduction were executed originals.

lSigt a ture pages follol'.1

I hiGAL l:4"<7395(r-ì l
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IN WITNESS WHEREOF the Tenant has execttted this Agreemerrt.

SEARS CANADA INC.

Name
Title:

By:
Name:
Title:

By

[.FìG¿\L I :457iì956-l l
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IN WITI\ESS WHEREOF the Landlord has executed this Agreement.

By

SHAPE BRENT\ryOOD LIMITED
PARTNERSHIP by its General Partner,
Shape Brentrvood GP Corp.

By:
Name:
Title:

Name
Title:

BRENT\ryOOD TOWN CENTRE LIMITED
PARTNERSHIP by its General Partner,
Brentwood Towncentre GP Inc.

By:
Name:
Title:

Name:
T'itle:

0862223 B.C. LTD.

By:
Name:
Title:

By:
Name:
Title:

By

I-ËGAL l:4573956-ì 2
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SCHEDULF I'H,'

FORM OF'AMENDMENT A.I{D SURREI\DER OF LEASE

THIS AGREEMENT is made as of the day of
Date")

BETWEEN:

SEARS CANADA INC.
(the "Tenant")

-and-

2017 (the "Effective

SHAPE BRENTWOOD LIMITED PARTNERSHIP and BRENT\ryOOD
TOWNCENTRE LIMITED PARTNERSHIP and 0862223 B.C. LTD.
(collectively, the "Landlord")

RECTTALS:

Pursuant to a lease dated January 1. 2000 between OPB Realty lnc. (as predecessor in
interest to the Landlord) and the Tenant, as same is assigned. amended, restated, tenewed
or supplemented from tirne to time (collectively, the "Lease"), the Landlord leased to the

Tenarrt certain premises at 4567 Lougheed Highway. in the City of Burnaby. in the

Province of British Columbia as more particulatly clescribed in the Lease (the

"Premises").

B. The Tenant alld certain of its affiliates and subsidiaties applied for and were granted

protection from their creclitors under the CCAA pursuant to the Initial Orcler of the Court.
Pursuant to the tnitial Order, the Court appointed FTI Consulting Canada [nc. as Monitor
in connection with the CCAA Proceedings.

The Tenant ancl the Landlord entered into a lease surrender agreement dated a.2017
(said agreement as amended, extended, supplemented. restated and/or amended and

restated flom time to time being collectively, the "Lease Surrender Agreement")
whereby. among other things, the Tenant agreecl to surrender to the Landlord. and the
Landlord agreed to accept a surrencler of, all of the 'Ienant's right, title ancl interest in and

to the Lease ancl the resiliation of the [,ease.

The Tenant and the Landlord are entering into this Agreement to provide for the

surrender and resiliation of the Lease by the Tenant to the Landlorcl in accordance with
the Lease Surrender Agreement and the Approvaland Vesting Order.

Unless otherrvise expressly provided for herein, all capitalized terms when used in this
Agreement have the same meaning given to such terms in the Lease Surrender
Agreement, or if no meaning is given in the Lease Sunender Agreement, in the Lease.

THEREFORE. in consideration of the premises and other good and valuable consideration, the
receipt and sufliciency of rvhich ale hereby acknorvledged. the palties agree as follows:

C

D

E,.

LË,G¡\t. I 45719ió-ì l
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ARTICLE 1

TERMINATION AND SURRENDER

1.1 Amendment nnd Early Terminntion of Lease

The Lease is heleby anlended and the Landlord and the Tenant hereby agree that the Lease has

expired and is terminated. as of I l:59 p.m. on the day imnrediately pleceding the Effective Date

(the "Termination Date"). and neither the lfenant nor the Landlord shall have any ftrrther

liabilities or obligations utrder the l,ease. tìnallcial or othenvise, as of and as tioln the
'Iernlination f)ate.

1.2 Surrender by Tenant

'T'he l'enant hereby suruenclers to the Landlord, as of the Termillation Date. and the Landlord

hcreby accepts such surrender tiom the Tenant. the l,ease and the Prenrises demisecl by the l,ease

and all the 'I'enant's rights, title and interest thereuncler, r.vith the intent that the uuexpirecl lesidtre

of the tenu of the Lease irrclucling, witl'rout limitation, any lights ol options to renew or extend

hereby tnerge ancl are extinguished in the reversion expectant thereott, on the terms and

oonditions set out in tlie Lease Surretrder Agreement.

t.3 Adjustments

All adjustments under the Lease shall be dealt with in accorclance with the Lease Surreuder

Agreement.

1.4 Paramountcy

The rights and obligations of the parties respectivel¡, rvith respectto the Lease shall be governed

by the Lease Surrendel Agreement, In the event of any conflict. inconsistetrcy, ambiguity ot
difference between the provisions of this Agreement and of the Lease Surrender Agleernent. then

the provisions of the Lease Surrender Agreement shall govent and be paramottltt. and atty such

provision in this Agreement shall be deemed to be amended, to the extent necessary to eliminate

auy such coufìict, inconsistency. anrbiguity or difTerence.

ARTICLE 2

GENERAL

2.1 Time of the Essence

Time shall be of the essence of this Agreernent.

2.2 Enurement

'This Agreement shall become efïèctive rvhen executed by the I'enant and the Landlord and aftel'

that time shall be binding upon ancl enure to the benefit of the parlies and their respective heils.
executors. personal legal representatives, successors aud permitted assigns. Neither this
Agreenreut nor any of tlre rights or obligations under this Agreement shall be assignable or
tlansf-erable by either party without the rvritten consertt of the otheL party.

I EG¿\l I 457395ói l
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2.3 Entire Agreement

This Agreemellt and the Lease Surrender Agreement constitute the entire agreement between the
parties rvith respect to the surrender of the Lease contemplated in the Lease Surrencler

Agreement arrd supersecles all prior agreerìlelrts. understandings. negotiations and discussions,
rvhether oral or rvritten. of the parlies rvith respect to the subject mattel of this Agreetuent. There
are no replesentations. \l,arranties, covenants, conditions or other agreements, legal or
conventional. express or impliecl, collateral, statutory or otherrvise. betrveen the parties in
connection rvith the subject matter of tliis Agreement. except as specitically set fbrth in this
Agreement ancl the Lease Surrender Agreeurent. The parties have not reliecl and ate not relying
on alty othel information, cliscussion or understanding in ettteriug into and cornpleting the

transactions contemplatecl by this Agreement and the Lease Surrender Agreetttent.

2.4 W¿river

(a) No rvaiver of any of the provisions of this Agreemeut shall be deelned to
constitute a rvaiver of any other provision (rvhether oL not similar), nor shall such

waiver be binding unless executecl in rvriting by the party to be bouncl by the
waiver.

(tr ) No failure on the part of the Tenant or the [,andlord to exercise. and no delay in
exercising any right under this Agreernent shalloperate as a rvaiver of such right;
nor shall any single or partial exercise of any such right pleclude any other or
further exercise ofsuch right or the exercise ofany other right.

2.5 Further Assurances

Each of the parties covenants ancl agrees to clo such things, to attend suoh meetings and to
execute such fìrrther surrenders, releases. conveyances, tlansfers, docunrents and assttrances as

may be cleemed necessary or aclvisable from time to time iu order to effèctively sulrender the
Lease to the Lancllord and carry out the terms and conditions of this Agreement in accordance
rvith theil true intent.

2.6 Severability

If any provision of this Agreement shall be deternrined to be illegal. invalid or unenfbrceable,
that plovision shall be severed fì'oln this Agreement and the remaining provisions shall continue
in firll t-olce aucl eflbct.

2.7 Governing Lau'

This Agreement shall be govemed by arrcl interpreted and enforcecl in accorclance with the laws
of the Province of Blitish Columbia and the federallarvs of Canada applicable therein.

2.8 CCAA Proceedings

Each party to this Agreement submits to the exclusive jurisdiction of the Court ín any action,
applicatir-rt, retèrence or othel proceeding arisiug or¡t of or relatecl to this Agreemeut or the Lease
Surt'ender Agreement aucl agrees that all claims in respect of any such actions, application,

I ËG¿\1. I 45?195ó-ì l
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retèrence or other proceeding shall be heard and determined in the CCAA Proceedings betbre the

Court.

2.9 Statute References

Any r.efèrence in this Agreement to any statute or any section tlrereof shall, unless othenvise

expressly stated, be deemed to be a reference to such statute or section as amended, I'estatecl or

re-enacted from time to time.

2.10 Headings

The division of this Agreement into Sections, the insertion of headings is for convenience of
refèrence only ancl are not to be considerecl in. ancl shall not affect. the colrstrttction or

intelpretation olany provision of this Agreement.

2.ll References

Where in this Agreement refèreuce is nlade to an afticle or section. the ref-elence is to att article

or section in this Agreernent unless the context indicates the I'efbrence is to some other

agreetnent. 'Ihe terms "this Agleement", "hereof". "hereunder" and sirnilar explessions refer to

this Agreement and uot to any particulal'Article, Section or other portiott hereof and include any

agreernent supplemental hereto. The rvold "includes" or "including" shall lnean "incltldes

without limitation" or "includilrg rvithout lirnitation", respectively. The word "or" is tlot

exchrsive.

2.12 Number and Gender

Ulrless the context requires otherrvise, rvords importing the singtrlar include the plural and vice

versa and words importing geuder incltlde all genders.

2.13 Business Days

If any pa¡.,ment is required to be macle or other actiolt is required to be taken pttrsuant to this

Agreement on a day rvhicl'r is not a Business Day. then such payment or action shall be made or

taken on the next Business Day. All actions to be rnade or taken by a pafticular Business Day

mqst be made or taken by no later than 5:00 p.m. (Toronto tilrre) oll a Busitress Day and any

action made or taken therealter shall be deernecl to have been made alrd receivecl on the next

Business Day.

2.14 Notice

Any notice, consent or approval required or permifted to be given in connection with this

Ag¡eernent or tl're Lease (a "Notice") shall be in rvriting and shall be suffìciently given if
delivered ol transmitted in accordance tvith the Lease Surrender Agreetttettt.

I b.G¿\I, | 4"<?il9l6i l
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2.15 Counterpnrts and Delivery

All parties agree that this Agreement may be executed in counterpart and transllrittecl by

facsilnile or e-mail (PDF) and that the leproduction of sigltatures ill counterpart by way of
fàcsimile or e-urail (pDF) rvill be treated as though such reproduction lvere executecl originals.

ISignatu re Pages follow.]

I F:O¿\t, I 45739:ó-r l
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IN WITNESS WHEREOF the Tenant has executed this Agreement.

SEARS CANADA INC.

By:
Name:
Title:

By:
Name:
Title:

[.F.GAL, I 45?1956_ì l
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IN WIT¡IESS \ryHEREOF the Landlord has executed this Agreement,

SHAPE BRENTWOOD LIMITED
PARTNERSHIP by its General Partner,
Shape Brenfvood GP Corp.

By:
Name:
Title:

By:
Name:
Title:

BRENTWOOD TOWNCENTRE LIMITED
PARTNERSHIP by its General Partner,
Brentwood Towncentre GP Inc.

By

By:

By:

By:

Name:
Title:

Name:
Title:

0862223 B.C. LTD.

Name:
Tit[e:

Name:
Title:

LËGAL l:4J?395ói l
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SCHADULE I'I''
FORM OF ASSIGNMENT AND ASSUMPTION OF REALTY TAX APPEALS

2017 (the "EffectiveTHIS ACREEMENT is made as of the day of
Date")

BETWEEN:

SEARS CANADA INC.
(the "Tenant")

-and-

RECITALS:

B.

I.EO¿\L l:4573956-r l
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SHAPE BRENTWOOD LIMITED PARTNERSHIP and BRENTWOOD
TOWNCENTRE LIMITED PARTNERSHIP and 0862223 B.C. LTD.
(collectively, the "Landlord")

A. Pursuant to a lease dated January l, 2000 between OPB Realty Inc. and the Tenant, as

same is assigned. amended, restated, reuelved or supplemented from time to time
(collectively. the "Lease"), the Landlord leased to the Tenant certain premises at 4567
Lougheed Highrvay. in the City of Burnaby, in the Province of British Columbia as more
particularly described in the Lease (the "Premises"),

'fhe I'enant and certain of its affiliates and subsidiaries applied for and rvere granted

protection from their creditors under the CCAA pursuant to the Initial Order of the Court.
Pursuant to the fnitial Order, the Court appointed FTI Cousulting Canada lnc. as Monitor
in connection with the CCAA Proceedings.

Tlre Tenant ancl the Landlord entered into a lease surrender agreement dated a,2017
(said agreetnent as amended, extended, supplemented, restated and/or amended and

restated from time to time being collectively, the "Lease Surrender Agreement")
whereby. among other things, the Tenant agreecl to surrender to the Landlord. and the
l,ancllord agleed to accept a surrencler ol all of the Tenant's right, tìtle and interest in and

to the [.ease.

The Lease Surrender Agreement was approved by the Court pursuant to the Order dated
o (the "Approval and Vesting Order"),

The Tenant and the Lancllord are entering into this Agreement to provide tbr the

assignment of the Realty Tax Appeals and Realty Tax Reñrncls in respect of the Leases

by the Tenant to the Lancllord in accordance with the Lease Surrender Agreement and the
Approval and Vesting Order.

Unless otherrvise expressly provided for hereiu, all capitalized terms when used in this
Agreement have the same meaning given to such terms in the Lease Surrender
Agreement, or if no meaning is given iu the Lease Surrender Agreement, in the [,ease.

C
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THEREFORE, in consideration of the prenrises and other good and valtlable consicleration. the

recei¡rt and sufÏciency of rvhich are hereby acknorvledgecl, the parties agree as follolvs:

ARTICLE 1

ASSIGNMENT

1.1 Assignment and Assumption

Subject to the tel'ms and conditions contained herein, effective as of the Effective Date. the

Tenant hereby assigns. transfers and sets over unto the Landlord all of the Tenaut's light, title
and interest, if any, in and to the Realty Tax Appeals and any Realty Tax Refunds r,vhich may

alise fiom an1,of the Realty Tax Appeals for any period that is priol to the Closing Date.

1.2 Cnrringe of Renlty Tax Ap¡reals

Froln and after the Closing Date, the Landlord rnay, at its sole cost and expense btrt without any

obligation to do so, assume or retain the carriage of the Realty Tax Appeals altcl continue as the

appellant in the Realty Tax Appeals.

1.3 Authorization and Direction

-l'his assignment shall serve as authorization and direction to the nrunicipal and/or provirtcial

taxing authority to pay to the Landlord. fiom and after the Effective Date, the Realty Tax
Refunds.

1.4 Parnmountcy

The rights and obtigations of the parties respectively rvith respect to the Realty Tax Appeals and

Realty Tax Refinds shall be governecl by the Lease Surrender Agreetnent. In the event of any

confliot. inconsistency, ambiguity or difference between the provisions of this Agreetnent and of
the Lease Surrender Agreement. then the provisions of the Lease Surrender Agreement shall

govern and be paramount, and any such provision in this Agreemertt shall be cleemecl to be

amended, to the extent necessary to eliminate any such conflict, inconsistenc-v, ambiguity or

dìf ference.

ARTICLE 2

GENERAL

2.1 Time of the Essence

Tirne shall be of the essence of this Agreetnetrt.

2.2 flnurenrent

This Agreelneltt shall become etfective when executed by the Tenarrt and the Landlord and after
that tirne shall be binding upon and enure to the benefit of the parties and their respective heirs,

executol's. personal legal representatives, successors and pennitted assigns. Neithel this
Agreement nor any of the rights or obligations under this Agreernent shall be assignable or
transferable by either party rvithout the consent of the other party.
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2.3 Entire Agreement

This Agreement and the Lease Surrender Agreement constitute the entire agreement betrveen the
parties rvith respect to the assignlnent and assurnption of the Realty Tax Appeals contemplatecl in
the Lease Surrender Agreernent aud supelsedes all prior agreernents. understandings,
negotiations and discussions. rvhether oral or rvritten, ol'the parlies rvith respect to the subject
matter of this Agreemeut. There are uo representations. wallanties, covenants, conditions or
other agreements, legal or conventional. express or implied, collateral. statutory or otherwise,
betrveen the parties in connection lvith the subject natter of this Agreernent. exoept as

specitìcally set fòrth in this Agreement and the Lease Surrender Agreement. The parties have not
relied and are not lelying on anv othel infolmation. discr,rssion or uuclerstanding in enteling into
and completing the transactions contemplatecl by thìs Agreement and the l,ease Surrender
A-{reement.

2.4 Waiver

(a) No u,aiver of any of the provisicrus of this Agreement shall be deerned to
cr-rnstitute arvaiver of auy other provision (rvhether or not similar), nor shall such
waiver be bindíng untess executed in rvriting by the party to be bounil by the
rvaiver.

(tr) No failure on the part of the Tenant or the l,andlord to exercise. ancl uo delay in
exelcising any right under this Agreement shalloperate as a rvaiver of such riglrt;
ruor shall any single or partíal exercise of any such right preclude any other or
fi.rrther exetcise of such right or the exelcise of any other right.

2,5 Further Assurances

Each of the parties covenants ancl agrees to do such things. to aftend such meetings and to
execute such further surrendels. leleases. conveyances, transfers, docunrerrts ancl assurances as

ma¡,' be deemed necessary or advisable from time to time in orclel to effectively assign the Realty
1'ax Appeals to the l,andlord and cauy out the terms and couditions of this Agreement in
accordance rvith their true intent.

2.6 Severability

If any provision of this Agreement shall be deternrined to be illegal. invalid or unenfbrceable,
that plovision shall be severed from this Agreemeut and the remaining provisions shall continue
in firll fcrrce ancl effèct.

2.7 Governing Law

'Ilris Agreement shall be governed by ancl interpretecl and enfolced in accordance lvith the larvs
of the Province in rvhich the Premises are locatecl and the fèderal laws of Canada applicable
therein.

2.8 CCAA Proceedings

lìach party to this Agreement submits to the exclusive juriscliction of the Court in any action,
application, retèl'ence or other ploceecling arising out of or related to this Agreement or the l.,ease
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Surrender Agreenrent and agrees that all claims in lespect of any such ac.tions. application.
retèrence or other proceecling shall be heard and determinecl in the CCIAA Proceeclings betbre the
Court.

2.9 Statute References

An1.' refèretrce in this Agreement to any statute or any section theleof shall, unless otltenvise
expressly stated, be cleemed to be a reference to such statute or section as amended, t'estatecl or
re-enacted fiom time to time.

2.10 Headings

'l'he division of this Agreement into Sections, the insertion of headings is for convenience of
retèrence only ancl are not to be considered in. ancl shall not affect. the coustruction or
intelpretation ol'any provision of this Agreement.

2.ll References

Where in this Agreement refèrence is made to an article cu section. the refet'ence is to att article
or section in this Agleernent unless the context indicates the refèrence is to some other
agreelìteut. 'l'he terms "this Agleelnent". "hereof-". "hereunder" and silnilal expressions refer to
this Agreement and not to any particular Aftic.le, Section ot other portion hereof and inclucle any
agreement supplemental hereto. The rvol'd "includes" or "iuclucling" shall tnean "inclucles
rvithout limitatìon" or "including rvithout limitation", respectively. The word "or" is not
exclusive.

2.12 Number and Gender

Unless the context requires otherwise, rvords irnporting the singular include the plural and vice
versa and rvords importing gender inchrde all genders.

2,13 Business Days

If'an-y paymerrt is required to be rnade or other action is required to be taken pursuant to this
Agreement on a day rvhich is not a Business Day, then such payment or action shall be made or
taken on the next Business Day. All actions to be made or taken by a particular Business Day
must be made or taken by no later than 5:00 p.m. (Toronto tirrre) on a Business Day and any
action made or taken thereafler shall be deerned to have been made and received on the next
Business Day.

2.14 Currency and Payment Obligations

Except as otherwise expressly provided in this Agreement all clollar amounts relèrrecl to in this
Agreernent are stated in Canadian Dollars.

2.15 Notice

Any notice. consent or approval required or permitted to be given in corurection rvith this
Agreement or the Lease (a "Notice") shall be in rvriting and shall be sufficiently given if
delivered or translnifted in accordance lvith the Lease Surrender Agreement.

I-F,C¡\1. I 4573t56-ì l
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2.16 Counterparts and Delivery

All parties agree that this Agreernent ma¡' be executed in counterpart and translnitted by
fucsilltile or e-mail (PDF) and that the reproduction of signatures irt counterpart by way of
fàcsintile or e-tnail (PDF) rvill be treated as though such reproduction lvere executed originals.

lSÍgn a t u re pa ges foll otr'.1
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IN WITNESS WHEREOF the Tenant has executed this Agreemenl.

SEARS CANADA INC.

Name:
Title:

By:
Name:
Title:

By

t.ÊGAL I 45719561 l
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IN WITNESS WHEREOF the Landlord has executed this Agreernent.

SHAPE BRENTWOOD LIMITED
PARTNERSHIP by its General Partner,
Shape Brentwood GP Corp.

By:
Name:
Title:

By:
Name:
Title:

BRENTWOO D TO\ryNCENTRE LIMITED
PARTNERSHIP by its General Partner,
Brentrvood Torvncentre GP Inc.

By:
Name:
Title:

By:
Name:
Title:

0862223 B.C. LTD.

Bv:
Name:
Title:

By:
Narne:
Tirle:

LËGAL 1ì457395ói 2
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SCHEDULE 'úJ''
PERMITTED ENCUMBRANCES

Nit.
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TO:

AI\[D TO:

FROM:

SCHEDULE '6K''
FORM OF'RELEASE OF'LANDLORD PROPERTY CLAIMS

SEARS CANADA INC. (the "Tenant")

ALL PREDECESSORS IN INTEREST TO THE TENANT UNDER THE
LEASE (the "Predecessors")

Shape Brentu'ood Limited Partnership and Brentwood Torvncentre Limited
Partnership, and 0862223 B.C. Ltd. as Landlords, (collectively, the
"Landlord")

Lease Surrender Agreement befu'een the Tenant and tlre Landlord dated o,
2017 (as amended, modified, restated and/or su¡rplemented from time to
time, the ttl,ease Surrender Agreement")

RE

A

B

C

D

E

F

WHEREAS:

The Tenart and ceftain otlits affiliates ancl subsidiaries (collectively, the "Sears Grou¡r")
applied tbr and were granted protection fi'om their cleditors under the CCAA pursuant to
the Initial Order of the Court. Pursuant to the lnitial Order. the Court appointed PT'l

Consulting Canada Inc. as Monitor in connection with the CCAA Proceedirrgs.

'Ihe Tenant and the Landlord eutered into a lease sunender agreement dated a. 2017
(said agreement as amended, extended, supplemented. lestated and/or amended and

restated from time to time being collectively. the "Lease Surrender Agreement")
r.vhereby. among other things, the Tenant agreed to surrender to the Landlord. and the
Landlord agreed to accept a suruender of, all of the Tenant's right, title and interest in and

to the [,ease.

Orr o, 2017, the Court issuecl an Approval and Vesting Olcler approving the l-ease

Surrender Agreement. pursuant to which the Tenant shall sunender to the Landlorcl the
l,ease on the terms and conditions set out in the Lease Sunender Agreement.

The Lease Surrender Agreement contemplates that the Landlord shall execute and deliver
a release on the Closing Date to the Tenant pursuant to which the Landlord rvill release
and forever discharge the Tenant fì'om all claims in respect of the Lease. the Premises.
and the Property.

The l-andlord clesires to execute and deliver this Release to the Tenant in satisfaction of
the foregoing obligation.

Unless otherwise expressly provided tbr herein. all capitaliz,ed tenns when used in this
Release have the same meaning given to such terms in the Lease Sumender Agreement.

NO\ry THEREFORE in consicleration of the payment of lflrN DOLI,ARS ($10.00) and for
other good and vah.rable consideration. the receipt and sufficiency of rvhich is hereby
acknorvledged. the undersigned agree as fì¡llorvs:
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The Landlorcl, on its orvn behalf and on behalf of its subsidiaty, affiliated. and associated
corporations and entities and all of theil res¡rective successors and assigns (collectively
the "Relensors", and indívidually. a "Releasor"). hereby forever fìrlly and

runcouditionally remises. releases, acquits, waives ancì ftrrever clischalges each of the
'J'euant, the Sears Grou¡t, ancl the Pl'edecessols and each clf their res¡rective subsidial'ies.
atTliates. and associates and each ol' their respective rnembers. partuers, directors.
ofTcers. employees. agents. shareholders. successols and permitted assigns (collectively,
the "Releasees" and individually. a "Releasee") fi'om any and all actual or potential
claims. clemards, cornplaints. grievances, actions, applications, proceeclings, suits, causes

of action. Orders, charges, inclictments, prosecutions, intbrnrations clr other similar
processes, assessments or reassesstnents. judgrnents, debts. liabilities, expenses. costs.

clues, accouuts. bonds. claurages or losses. contingent or othet'rvise. rvhether liquidated or
unliquidated. maturecl or uumaturecl, disputed or undisputed. corttractual, legal or
equitable. including loss of value. reasonable plofèssional tèes, including f-ees and

disbursements of legal corusel on a ftrll indemnity basis, and all actual and clocumentecl

costs incurred in investigating or pursuing any of the fblegoing or any proceeding
lelating to any of the ftrregoing (collectively, the "Claims"), rvhether known or unkuowu,
horvsoever arising of every nature and kind rvhatsoever that the Releasors ever had, no'iv

have or hereafter can. shall ol'may have against any of the Releasees in any rvay relating
to or arising from the Lease, the Prernises. and/or the Property.

Each of the Releasors covenants and agrees not to make any Claims against atty Person

rvhich might Claim over against any of the Releasees. or who nright claim contribution or
indenrnity fì'om auy of the Releasees in connection rvith the tnatters which are hereitt
leleased. ln the event that any of the Releasors hel'eafter nlakes an.v Claims agaiust any

of the Releasees or against any Person who nray Claim ovel or claim contribution or

indetnnity against any of the Releasees rvith respect to any of the lnatters hereiu released
lhen:

(i) such Releasor shall immediately discontinue such Claim;

(ii) such Releasor shall be liable for all legal and related costs and expenses incut'red

by the affected merlber of the other on a full indemnity basis; and

(iii) this Release contained shall:

(A) operate conclusively as an estoppel and cornplete bar to any suclt Claim:

(B) nray be pleacled as a complete defence and reply in the event of such
Clairn: and

(Cl) may be lelied upon in any proceeding to clismiss such Claim ancl no

objection rvill be raised by the party which commenced such Claim to the
etfect that the other parlies to such Claim are not parties to this Release.

Each of the Releasors acknorvledges and declares that: (a) it has had an adequate
opportLrrrity to read aud consider this Release and to obtain suc'h advice in regard to it as

it should consider advisable; (b) it filly Lrnderstands the nature and effect of this Release;

3
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5

6.

7

I

9

and (c) this Release has been duly and voluntarily authorized, executed and delivered and
it has the capacity and authority to execute and deliver it.

This Release shall not be deerned to be any admission of liability on the part of the
Releasees and liability ìs specifically denied by each of them.

Each of the Releasors covenants and agrees to do such things, to attencl such rneetings
and to execute such further surrenclers. releases. conveyances, transfem. documents and
assurances as may be cleemed necessary or advisable from time to tirne in order to
effectively catry out the terms and conditions of this Release in accordance rvith their true
intent.

If any provision of this Release shall be determined to be illegal. invalid or
unenfbrceable, that provision shall be severed tlonr this Release and the remaining
provisions shall continue in full fbrce and efÍèct.

This Release shall enure to the benetit of each of the Releasees and its heirs, attorneys.
guardians, estate trustees, executors. sr.rccessols, assigns and representatives and be
bitrding upon each of the Releasors and its heirs, attomeys, guardians, estate trustees,
executors, successors, assigns and representatives.

'l'his Release shall be govemed by tlre laws of the Province of Ontario ancl the tbderal
lar,vs of Canada applicable therein.

The terms oi this Release constitute the entire agreement between the parties relating to
the subject rnatter hereof.

T'his Release may be executed by the parties in counterparts and may be executed and
clelivered by facsimile or electronic transmission and all such coturtelparts and facsimiles
or electronic transmissions shall together constitute one and the same agreement.

[Remainder oJ'Page Intentionallv Le"ft Blonk|
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IN WITNESS OF WIIICH the palties have duly executed this Release this day of O.
20t7.

SHAPE BRENTWOOD LIMITED
PARTNERSHIP by its General Partner,
Shape Brentwood GP Corp.

Name:
Title:

By:
Name:
Title:

BRENT\ryOOD TOWNCENTRE LIMITED
PARTNERSHIP by its General Partner,
Brentwood Towncentre GP Inc.

By:
Name:
Title:

By:
Name:
Title:

0862223 B.C. LTD.

By:
Name:
Title:

Name:
'fitle:

t ËCAt, l:4571956-ì l
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SCHEDULE "L''
F'ORM OF ACCESS AGREEMEN-I

THIS AGREEMENT dated as of the _ day of 2017.

BETWEEN:

SEARS CANADA INC. (the "Tenant")

-and-

SHAPE BRENTWOOD LIMITED PARTNERSHTP and BRENTWOOD TOWNCENTRE
LIMITED PARTNERSHIP and 0862223 B.C. LTD. (collectively, the "Landlord")

RECITALS:

l'he Tenant and ceftain of its affiliates ancl subsicliaries applied for and lvere granted

protection Íìom theír creditors ulrder the CCAA pursuant to the Initial Order of the Court.
Pursuant to the Initial Order, the Courl appointed FTI Consulting Canada lnc. as Monitor
in c'onnection with the CCAA Proceedings.

B. On the SISP Order Date, the Court granted the SISP Orcler rvhich. among other things.
approved the SISP. The SISP Order and the SISP goveln the process for soliciting and

selecting bids tt¡r the sale of all or substantially all of the Business, Assets and/or Leases

(eaclr as defìned in the SISP) of the Sears Group,

l'he'l-euant and the Lancllord entered into a lease surreuder agreement dated o,2017
(said agreement as amended. extendecl, supplemented, restated ancl/or anrended and

restatecl fì'orn time to time being collectively, the "Lease Surrender Agreernent")
rvhereby, alnong other things. the Tenant agreed to surrender to the l-ancllol'd. and the

Landlord agreed to accept a surrender ofì all of the Tenant's light, title and interest in and

to the Lease at the Propefty (being the property commonly knorvn as Brenhvood Mall ancl

mrrnicipally knolvn as 4567 Lougheecl Highrvay, Burnaby, British Colurnbia).

The Lease Surrencler Agreement was approved by the Coutt pursuant to the Order dated
o (the "Approval and Vesting Order").

The Tenanl and the Landlord are entering into this Agreement to provide fbr the Tenant
to have access to the Premises to remove and sell any and all Inventory and FF&E
locatecl on the Premises in accordance r.vith the terms hereof.

[Jrrless otherwise expressly provided for herein. all capitalized temrs when used in this
Agreenreut have the saure lneauing given to such terms in the Lease Surrender
Agreernent.

C

D.

E.

F'
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NOW THEREFORE IN CONSIDERATION OF the rnutLral covenants contained herein. the
receipt ancl sufficiency of rvhich is heleby acknorvledged by each of the Tenant ancl the l,ancllord
(collectively, the "Parties", and individually, a "Party"), the Parties hereby coverìaut and agree
as tòllorvs:

l. The Tenant may at its sole risk and expense nraintain the FF&E and/or Inventory in the
Premises rvithout interference fì'om the Landlord. The l'enant shall have no obligation to
remove any' of the F'F-&F) or lnventory that remains on the Premises following the expiry
of the Access Period ancl shall have no liability fol any removal or destructiorl costs
relating thereto.

The Landlord hereby grants to Tenant and its agents and representatives (collectively, the
"Accessing Parties") the uninterrurpted and undisturbed right to possess, access. use.

occupy ancl erìoy the Prernises on an exclusive basis (save and except fol the Landlord's
rights of entry and inspection on the same tenns and conditions as the Lease) f-or 24 houls
a clay and seven days a rveek commencing on the Closing Date and errcling on the date

that is tìfteen ( l5) rveeks aftel the Closing Date (the '"Access Period") at no cltarge to the
T'erraut. 'l'he Accessing Parlies shall be entitled to use the Prernises as \ryas permitted
under the Lease. to remove auy Hxclucled Assets and to concluct a liquidation sale of the
lnventory alrd/or FF&E and for any other arrcillaly use pelmitted by Orcler of the Clourt
(the "Permitted Use"). For greater certainty, the Accessing Parties shall be entitled to
advertise and sell the lnventory and FF&E on a "everything on sale". "evel'ything must
go". "store closing" or similar themed sale and rìray use exteriol banners and signs.
provided that the Accessing Parties shall not use neon or day-glorv sigrts, such extelior
signs ancl banners shall be professionally hung on the exterior portion of the Prernises

only and the Accessing Parties shall lepair auy damage caused by the hanging or removal
of such exterior signs and banners. The l,andlord shall not interfère with the Accessing
Parties use and enjoyrnent of the Premises as pernritted hereunder. Any lixcluded Assets
left on the Premises, including any Inventory anci FF'&E at the expiry of the Access
Periocl shall become the ploperty of the Landlolcl without a bill of sale. representation,
rvarranty or other title documentation.

None of Accessing Parties shall be responsible fbr making any repairs. replacernents.
renovations, ¿rlterations, improvements ol upglacles in or to the Plemises or atty paft
theleofl, provided that the Tenant shall maintain the Premises in a broom-swept and clean
condition.

I'he [,andlord hereby grants to the Accessing Parties, inclucling their respective oflicers.
agents. employees. customers, invitees and licensees. tlle non-exclusive use and

enjoyment of the palking fàcilities. clrivervays. entrances. sidervalks, landscaped areas.

elevatcll's. escalators and all other cornmon facilities from time to tilne lclcated on the
Property and for the public use and enjoyment (collectively. the "Common Facilities").
provided that the Accessing Parties shall not conduct any sales on the Comtnon Facilities
nor shallthe Accessing Parties obstruct the Common Facilities.

I'he L.andlord shall maintain. repair and replace the Common F'acilities, the Premises
(except fbr the obligation of the Tenant to maintain the Premises in a clean and broonl-
srvept conclition) and the Propelty ín good repair and in a clean. orderly alrd safe

J
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condition ancl shall continue to operate the Property in accordance rvith fìrst class

stanclards in the shopping centre industry.

The Landlord shall provide. supply arrd rnaintain rvithout charge to tl're Accessing Parties

all adequate tvater, gas. se\\'age. telephone and other communications outlets, electrical
power sen,ìces and all other utilities to all parls of the Premises.

During the Access Peliod, the Accessing Parties shall maintain commercial general

liability ínsulance in an alrouut of at least $5,000.000 rvith the [,andlor'd natned as att

aclclitional named insured.

This Agreement shall become effective rvhen executed by the Tertant and the Landlorcl
aud after that time shall be binding upon and enure to the benefit of the Parties and their
respective successors and permitted assigns. Neither this Agleernent nor any of the rights
or obligations under this Agreement shall be assignable or transferable by either party

rvithout the consent of the other part-v, provided that notrvithstanding the foregoing. the

l'enant shall be entitled to assígu this Agreernent without consent of, but on notice to. the

[,andlord, to any agent condncting a sale of the lnverttoly ancl/ol F'F'&E of the'Ienant
pursuant to all agency agreement or sinrilar agreement approved by the Court. Upon any

such assignment by the Tenant, the Tenant shall cause the assignee to enter itrto an

agreement rvìth the Landlord agreeing to be bouncl by the tertus of this Agreement and

the Tenant shall thereupon be releasecJ fiorn all of ìts liabilities and obligations hereunder.

Upon a transfèr of the Property or any portion thereof, the Landlord shall obtain an

agreelnent executecl by the Landlord and such transf'eree iu làvour o1'the Tenant. in fbrm
satisfactory to the Tenant, whereby the trausferee agtees to be bound by the terms of this
Agreement and the Landlord arrd the transfèree shall be.iointly and severally liable f-or the

Landlorcl' s ob ligations hereunder.

No alnenclment to or rvaiver of this Agreement shall be eftèctive unless evidenced in
rvriting and executed by all the Parties.

Each of the parties covenants ancl agrees to do such things artd to execute such further
documents and assulances as may be cleemed necessary ol advisable fì'clm time to time in
orcler to effectívely carr¡,out the terms ancl conditions of this Agleenrertt in accordance
rvith their true intent.

lf any provision of this Agreement shall be cletermined to be illegal, invalid or
unenforceable. that provision shall be severed from this Agreement and the rernaining
provisions shall continue in full force and efïèct,

This Agreement shall be governed by and interpreted and enforced in accolclance with
the larvs of the Province of lll'itish Colunrbia and the fècleral lalvs of Cartacla applicable
therein.

Each Party submits to the exclusive jurisdiction of the Couft in any action, application,
retèrenc.e or other proceeding arising out of ol lelated to this Agreenrent ancl agrees that
all claims in respeot of any such actions, applic.ation, Leference or other ploceeding shall
be heard and detennined in the CCAA Proceedings before the Court.

9
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Tlris Aggeement shall enure to the benefit and be binding on the Parties and their
respective successors and assigns.

Any notice, consent or approval required or pern,itted to be given in connection rvith this
Agreement shall be in rvriting and shall be sufficiently given if delivered or transmitted in
accordance lvith the Lease Surrender Agreement.

All Parties agree that this Agreement may be executed in counterpart and transmitted by

facsimile or e-lnail (PDF') and that the reproduction of signatures in counterpart by way
of facsimile ol e-mail (PDF) rvill be treated as though such reproduction were executed

originals.
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IN WITNESS WHEREOF the Tenant has executed this Agreenrent.

SEARS CANADA INC.

By:
Name:
Title:

LhOAI- l:45?3956-ì l



IN WITNESS WHEREOF the Landlord has executed this Agreement.

By:

SHAPE BRENTWOOD LTMITED
PARTNERSHIP by its General Partner,
Shape Brentrvood GP Corp.

By:
Name:
Title:

By:
Name:
'l'itle:

BRENTWOOD TOWNCENTRE LIMITED
PARTNERSHIP by its General Partner,
Brentwood Towncentre GP Inc.

Name:
Title:

By:
Name:
Title:

0862223 B.C. LTD.

Name:
Title:

Name:
Title:

By:

By:
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TO:

AND TO:

F'ROM:

RE:

SCHEDULII6'M''
F'ORM OF'RELEASE OF'TENANT PROPERTY CLAIMS

Shape Brenhvood Limited Partnership and Brentwood Towncentre Limited
Pnrtnership and 0862223 B.C. Ltd., as Landlords, (collectively' the

"Landlord")

ALL PREDECESSORS IN INTEREST TO THE LAI\DLORD TTNDER
THE LEASE (the "Preclecessors")

SEARS CANADA INC. (the "Tenant")

Lease Surrender Agreement betu'een the Tenant and the Landlord dnted O,

2017 (as amended, modified, restated and/or su¡rplentented from time to
time, the t'Lease Surrender Agreement")

A.

WHEREAS:

The Tenant and certain of its affiliates and subsidiaries (collectively, the "Sears Grou¡r")
applied tbr arrd were granted protection fì'om their creditors under the CCAA pursuant to
the Initial Order of the Court. Pursuant to the lnitial Order. the Court appointed FTI
Consulting Canada hlc. as Monitor in connection with the CCAA Proceedirrgs.

B. 'l'he T'enant and the Landlord entered into a lease surrender agreenrent dated a, 2017
(said agreement as amended, extended, supplemented, restated and/or amended and

restated from time to time being collectively, the "Lease Surrender Agreement")
lvhereby, among other things, the Tenant agreed to surrender to the Landlord. and the
Landlord agreed to accept a surrender of, all of the Tenant's right, title and interest in and

to the Lease.

On o, 2017, the Clourt issuecl an Approval and Vesting Olclel approving the Lease

Surrender Agreement. pursuant to which the Tenant shall surrender 1o the Landlord the
l,ease on the tel'ms and conditions set out in the Lease Surrender Agreement.

The Lease Surrender Agreernent contemplates that the Tenant shall execute and deliver a

release on the Closing Date to the Landlord pursuant to rvhich the Tenant will release and

forever disoharge the Landlord fi'om all clainrs in respect of the Lease. the Premises, and

the Property.

T'he Teuant desires to execute and deliver this Release to the l.andlold in satisfaction of
the foregoing obligation.

Unless otherwise expressly plovided for herein, all capttalized ternrs when used in this
Release have the same meaning given to such terms in the Lease Surrender Agreement.

NO\ry TIIEREFORE in consicleration of the payment of TEN DOLLARS ($10.00) and for
other good and valuable consideration. the receipt and sufficiency of which is hereby
acknorvledged. the undersigned agree as follows:

I-FICAL l:457395ói l
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The Tenant, on its orvn behalf and on behalf ol'its subsicliary. affrliated, and associatecl

corporations and entities aud all of their respective successors and assigns (collectively
the "Releasors", and individually. a '"Releasor"). heleby forever firlly and

uncouclitionally remises, releases, acquits, waives ancl fbrever clischalges each of the

Landlold, and the Predecessols ancl each of their respective subsidiaries. affiliates, and

associates ancl each of their respective mernbers. paftners, directors. ofTìcers, employees.
agents, shaleholders, successors ancl pelmitted assigns (collectively. the u'Releasees" and

irrdividually. a "Releasee") fÌom any and all actual or poteutial claims, demands.
complaints. grievances. actions. applications. proceeclings, suits, causes ol'action, Ordels.
charges, indictnlents. prosecutious, intbnrrations or other similat plocesses. assessments

or reassessments, juclgments, clebts, liabilities. expellses, costs, dues. accounts. bonds.
damages or losses. contingent or otherrvise. rvhether liquidated or unliquidated, matured
or uunìatured, clisputed or undisputed. contractual, legal or equitable, including loss of
value, reasonable protèssional fees. including tèes and disbursentents of legal counsel on

a t'ull indernnit¡ basis. altd all actual and documented costs iucurred in investigating or

¡rursuing any of the foregoing ol' any proceeding relatiug to auy of the fcrregoing
(cclllectively. the "Claims"), rvhether knorvn or unkuolvu, horvsoever alisiug of every
luatrìre and kind rvhatsoever that the Releasors ever had, norv have or hereafter can, shall
or may have against any of the Releasees in any rvay relating to or arising from the Lease,

the Prernises, and/or the Property.

Each of the Releasors covenants and agrees not to make any Clairns against any Person

rvhich might Claim over against any of the Releasees. or rvho might claim contribution or
indemnity from any of the Releasees in connection rvith the nrafters which al'e hereiu
released. ln the event that any of the Releasols hereafter makes any Claims against any
of the Releasees or agaiust an1, Person r.l,ho l¡ay Clainl ovel' or claitn contribution or
indemnity against any of the Releasees with respect to any of the matters herein released
then:

(i) such Releasor shall immediately discontinue such Claim;

(¡i) such Releasor shall be liable tbr all legal and related costs and expenses incurred
by the affèctecl menrber of the other on a full indemnity basis; and

(iii) thìs Release contained shall:

(A) clperate conclusively as an estoppel and cornplete bar to any such Clailn:

(B) may be pleaded as a complete defence and reply in the event of such
Clairn; and

(Cl) may be lelied upon in any proceeding to clismiss such Claim ancl no
objection will be raisecl by the party which commenced such Claim to the
etfect that the other' ¡rarties to such Clairn are not parties to this Release.

Each of the Releasors acknorvledges and declares that: (a) it has had an adequate
opportunity to read and consider this Release and to obtain such advice in regard to it as

it should consider aclvisable; (b) it tully understands the nature and eflect of this Release;
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and (c) this Release has been duly and voluntarily authorized, executed and delivered and

it has the capacity and authority to execute and deliver it.

This Release shall lrot be deelned to be any admission of liability on the part of the

Releasees and liability is specifically denied by each of thern.

Hach of the Releasors covenants and agrees to do such things, to attencl such rneetings

and to execute such further surlenders. releases. conveyances, trausfers. documents and

asslìrances as may be cleemed necessary or advisable from titne to time in ordel to
effectively carry out the terms and conditions of this Release in accordance u,ith tlteir true

intent.

If any provision of this Release shall be determined to be illegal. invalid or
unenforceable. that provision shall be severed tiom this Release and tlre remaining
provisions shall continue in full tbrce and ef-lèct.

This Release shall errure to the benetit of each of the Releasees and its heirs, attorneys.
guardians. estate trustees, executors, successors, assigns and representatives and be

binding upon each of the Releasors and its heirs, attorneys, guardians, estate trustees,
executots, successors, assigns and representatives.

T'his Release shall be governed by the laws of the Province of Ontario and the fècleral

laws of Canada applicable therein.

The terms of this Release constitute the entire agreernent betrveen the parties relating to
the subject matter heteot.

This Release may be executed by the parties in counterparts and may be executed and

clelivered'by facsimile or electronic trausrnission and all such counterparts and fäcsirniles
or electronic transmissions shall together constitute one and the same agreement.

[Remainder of Ptge Intentìoruil|¡, LeÍt BlankJ
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IN WITNESS OF WHICH the unclersigned has duly executed this Release this _ day of o,
2017.

SEARS CANADA INC.

Name:
Title:

By:
Name:
Title:

I-F:GAI. I :457:1956-i l
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Court File No. CV-17-11846-00CL

ONTARIO

SUPERIOR COURT OF' JUSTICE

COMMERCIAL LIST

THE HONOURABLE MR. WEDNESDAY, THE 4TH

ruSTICE HAINEY DAY OF OCTOBEP.,2OIT

IN THE MATTER OF THE COMPANIES' CREDITORS
ARRANGEMENT ACT, R.S.C. 1985, c. C-36, AS AMENDED

AND IN THE MATTER OF A PLAN OF COMPROMISE OR
ARRANGEMENT OF SEARS CANADA fNC., CORBEIL
ÉrncrruquE INC., s.L.H. TRANSIORT INC., THE cur INC.,
SEARS CONTACT SERVICES [NC., INITIUM LOGISTICS
SERVICES INC., INITIUM COMMERCE LABS INC.,INITIUM
TRADING AND SOURCING CORP., SEARS FLOOR
COVERING CENTRES INC., 173470 CANADA INC., 2497089
ONTARIO fNC., 698874T CANADA [NC., 10011711 CANADA
TNC., 1592580 ONTARIO LIMITED, 955041 ALBERTA LTD.,
4201531 CANADA INC., 168886 CANADA INC., AND 3339611
CANADA INC.
(each, an "Applicant", and collectively, the "Applicants")

ÄPPROVAL AND VESTING ORDER - BRENT\ilOOD MALL BURNABY (STORE

#1836)

THIS MOTION, made by the Applicants, pursuant to the Companies' Creditors

Arrangement Act, R.S.C. 1985, c. c-36, as amended (the "CCAA") for an order, inter alia,

approving: (i) the lease transfer (the "Transaction") contemplated by a Lease Surrender

Agreement between Sears Canada Inc. ("Sears Canada"), as Tenant, and Shape Brentwood

Limited Partnership, Brentwood Towncentre Limited Partnership and 0862223 B.C. Ltd.

(collectively, the "Landlord"), âs landlord dated September 20,2017 (the "LSA") and certain

related relief, and (ii) the surrender to the Landlord of all right, title and interest of Sears Canada

in and to the Lease, the Tenant Real Property Interests and the Premises, together with certain

ancillary assets (each as defined in the LSA, and collectively, the "Property") as contemplated

by the LSA, was heard this day at330 University Avenue, Toronto, Ontario.

)

)

)
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ON READING the Notice of Motion of the Applicants, the Affidavit of Billy Wong

sworn on September 28,2017 including the exhibits thereto, and the o Report of FTI Consulting

Canada Inc., in its capacity as Monitor (the "Monitor"), filed, and on hearing the submissions of

respective counsel for the Applicants, the Monitor, the Landlord, the DIP Lenders and such other

counsel as were present, no one else appearing although duly served as appears from the

Affidavit of Service of o sworn o,2017 , filed:

SERVICE AND DEFINITIONS

1. THIS COURT ORDERS that the time for service of the Notice of Motion and the Motion

Record herein is hereby abridged and validated so that this Motion is properly returnable today

and hereby dispenses with further service thereof.

2. THIS COURT ORDERS that any capitalized term used and not defined herein shall have

the meaning ascribed thereto in the Amended and Restated Initial Order in these proceedings

dated Jwte22,2017 (the "Initial Order"), or in the LSA, as applicable.

APPROVAL OF'THE LSA

3. THIS COURT ORDERS AND DECLARES that the entering into of the Transaction by

Sears Canada is hereby approved and ratified and that the execution of the LSA by Sears Canada

is hereby authorized, approved and ratified with such minor amendments as Sears Canada (with

the consent of the Monitor after consultation with the DIP Lenders) and the Landlord may agree

to in writing. Sears Canada is hereby authorized and directed to take such additional steps and

execute such additional documents as may be necessary or desirable for the completion of the

Transaction and for the conveyance of the Property to the Landlord and the Monitor shall be

authorized to take such additional steps in furtherance of its responsibilities under the LSA and

this Order, and shall not incur any liability as a result thereof. The legal descriptions and

applicable land registry offrces with respect to the Property are as set out on Schedule "8"
hereto.

4. THIS COURT ORDERS AND DECLARES that upon the delivery of a Monitor's

certificate to the Landlord substantially in the form attached as Schedule "A" hereto (the

"Monitor's Certificate"), all of Sears Canada's right, title and interest in and to the Property

shall be surrendered to the Landlord free and clear of and from any and all security interests

LEGAI- l:46022895 3



(whether contractual, statutory, or otherwise), hypothecs, mortgages, trusts or deemed trusts

(whether contractual, statutory, or otherwise), liens, executions, charges, or other financial or

monetary claims, whether or not they have attached or been perfected, registered or filed and

whether secured, unsecured or otherwise in respect of the Property (collectively, the "Claims"),

including, without limiting the generality of the foregoing:

(a) the Administration Charge, the FA Charge, the KERP Priority Charge, the

Directors' Priority Charge, the DIP ABL Lenders' Charge, the DIP Term

Lenders' Charge, the KERP Subordinated Charge and the Directors' Subordinated

Charge (as such terms are defined in the Initial Order) and any other charges

hereafter granted by this Court in these proceedings (collectively, the "CCAA

Charges");

(b) all charges, security interests or claims evidenced by registrations pursuant to the

Personal Property Security Act (British Columbia) or any other personal property

registry system; and

(c) those Claims listed on Schedule "B" hereto;

(all of which are collectively referred to as the "Encumbrances", which term shall not include

the Permitted Encumbrances listed on Schedule"C" hereto), and, for greater certainty, this Court

orders that all of the Claims and Encumbrances affecting or relating to the Property are hereby

expunged and discharged as against the Property and the real property identified in Schedule

,,Btr.

5. THIS COURT ORDERS that upon the registration in the applicable land registry office

of a certified copy of this Order in the manner prescribed by the applicable land registry office,

the applicable land registrar is hereby directed to specifically discharge, cancel, delete and

expunge from title to the real property described in Schedule "B" all of the Encumbrances listed

in Schedule "B" hereto.

6. THIS COURT ORDERS that from and after the delivery of the Monitor's Certificate, all

Claims and Encumbrances shall attach to the net proceeds from the Transaction (the "Net

Proceeds"), with the same priority as they had with respect to the Property immediately prior to

the Closing of the Transaction, as if the Transaction had not been completed.

LEGAL 11460228953



7. THIS COURT ORDERS that, to the extent that obligations remain owing by the

Applicants under the DIP ABL Credit Agreement or the DIP Term Credit Agreement, the

Monitor be and is hereby authorized and directed to distribute, on behalf of the Applicants, on

the day of filing the Monitor's Certificate or as soon as practicable thereafter, the Net Proceeds,

in partial repayment of amounts then owing by the Applicants under the DIP ABL Credit

Agreement or the DIP Term Credit Agreement, as applicable (a "Distribution").

8. THIS COURT ORDERS that any Distribution made pursuant to this Order shall be and

shall be deemed to be made free and clear of all Claims and Encumbrances.

9. THIS COURT ORDERS that, notwithstanding:

(a) the pendency ofthese proceedings;

(b) any applications for a bankruptcy order now or hereafter issued pursuant to the

Bankruptcy and Insolvency Act (Canada) in respect of any of the Applicants and

any bankruptcy order issued pursuant to any such applications; or

(c) any assignment in bankruptcy made in respect of any of the Applicants;

the distribution permitted by paragraph 7 above shall be binding on any trustee in bankruptcy or

receiver that may be appointed in respect of any of the Applicants and shall not be void or

voidable by creditors of any of the Applicants, nor shall it constitute nor be deemed to be a

fraudulent preference, assignment, fraudulent conveyance, transfer at undervalue, or other

reviewable transaction under the Banlcruptcy and Insolvency Act (Canada) or any other

applicable federal or provincial legislation, nor shall it constitute oppressive or unfairly

prejudicial conduct pursuant to any applicable federal or provincial legislation.

10. THIS COURT ORDERS that, if all obligations of the Applicants under the DIP ABL

Credit Agreement or the DIP Term Credit Agreement have been satisfied in full the Monitor

shall be entitled to retain the Net Proceeds or any remaining portion thereof on behalf of the

Applicants to be dealt with by further Order of the Court.

11. THIS COURT ORDERS AND DIRECTS the Monitor to file with the Court a copy of the

Monitor's Certificate, forthwith after delivery thereof in accordance with the terms of the LSA.
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12. THIS COURT ORDERS that subject to the terms of the LSA nothing herein affects:

(a) the rights and obligations of Sears Canada and a contractual joint venture

comprised of Gordon Brothers Canada ULC, Merchant Retail Solutions ULC,

Tiger Capital Group, LLC and GA Retail Canada ULC (the "Agent") under the

Amended and Restated Agency Agreement between Sears Canada and the Agent

dated July 12,2017 and amended and restated on July 14,2017;

(b) the rights and obligations of Sears Canada and the Agent under the Amended and

Restated Consulting Agreement between Sears Canada and the Agent dated July

12,2017 and amended and restated on July 14,2017: and

(c) the terms of the Liquidation Sale Approval Order granted July 18, 2017 including

the Sale Guidelines attached as Schedule "A" thereto.

SEALING

13. THIS COURT ORDERS that Confidential Appendix "o" to the o Report of the Monitor

shall be and is hereby sealed, kept confidential and shall not form part of the public record

pending further Order of this Court.

GENERAL PROVISIONS

14. THIS COURT ORDERS that, notwithstanding:

(d) the pendency ofthese proceedings;

(e) any applications for a bankruptcy order now or hereafter issued pursuant to the

Banløuptcy and Insolvency Act (Canada) in respect of any of the Applicants and

any bankruptcy order issued pursuant to any such applications; or

(Ð any assignment in bankruptcy made in respect of any of the Applicants;

the surrender of the Property to the Landlord pursuant to this Order shall be binding on

any trustee in bankruptcy or receiver that may be appointed in respect of any of the

Applicants and shall not be void or voidable by creditors of any of the Applicants, nor

shall it constitute nor be deemed to be a fraudulent preference, assignment, fraudulent
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conveyance, transfer at undervalue, or other reviewable transaction under the Banlvuptcy

and Insolvency Act (Canada) or any other applicable federal or provincial legislation, nor

shall it constitute oppressive or unfairly prejudicial conduct pursuant to any applicable

federal or provincial legislation.

15. THIS COURT ORDERS that this Order shall have full force and effect in all provinces

and territories in Canada.

16. THIS COURT HEREBY REQUESTS the aid and recognition of any Court, tribunal,

regulatory or administrative bodies, having jurisdiction in Canada or in the United States of

America, to give effect to this Order and to assist the Applicants, the Monitor and their

respective agents in carrying out the terms of this Order. All courts, tribunals, regulatory and

administrative bodies are hereby respectfully requested to make such orders and to provide such

assistance to the Applicants and to the Monitor, as an officer of this Court, as may be necessary

or desirable to give effect to this Order, to grant representative status to the Monitor in any

foreign proceeding, or to assist the Applicants and the Monitor and their respective agents in

carrying out the terms of this Order.
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SCHEDULE T6A''

Court File No. CV-l7-11846-00CL

ONTARIO

SUPERIOR COURT OF' JUSTICE

COMMERCIAL LIST

IN THE MATTER OF THE COMPANIES' CREDITORS
ARRANGEMENT,4CZ, R.S.C. 1985, c. C-36, AS AMENDED

AND IN THE MATTER OF A PLAN OF COMPROMISE OR
ARRANGEMENT OF SEARS CANADA INC., CORBEIL
ÉrEcrruquE INC., s.L.H. TRANSIORT INC., THE cur INC.,
SEARS CONTACT SERVICES [NC., INITIUM LOGISTICS
SERVICES INC., INITIUM COMMERCE LABS INC.,INITIUM
TRADING AND SOURCING CORP., SEARS FLOOR
COVERING CENTRES INC., 173470 CANADA [NC., 2497089
ONTARIO INC., 6988741 CANADA [NC., IOO1171I CANADA
INC., 1592580 ONTARIO LIMITED, 955041 ALBERTA LTD.,
4201531 CANADA [NC., 168886 CANADA [NC., AND 3339611
CANADA INC.
(each, an "Applicant", and collectively, the "Applicants")

MONITOR'S CERTIF'ICATE
RECITALS

A. All undefined terms in this Monitor's Certificate have the meanings ascribed to them in

the Order of the Court dated a,2017 (the "Approval and Vesting Order") approving the Lease

Surrender Agreement between Sears Canada Inc. ("Sears Canada"), as tenant, and Shape

Brentwood Limited Partnership, Brentwood Towncentre Limited Partnership and 0862223 B.C.

Ltd. (collectively, the "Landlord") as landlord dated September 20,2017 (the "LSA"), a copy of

which is attached as Exhibit A to the Affidavit of Billy Wong dated September 28,2017.

B. Pursuant to the Approval and Vesting Order the Court approved the LSA and provided

for the surrender to the Landlord of Sears Canada's right, title and interest in and to the Lease,

the Tenant Real Property Interests and the Premises, together with certain ancillary assets (each

as defined in the LSA, and together, the "Properf"), which surrender is to be effective with

respect to the Property upon the delivery by the Monitor to the Landlord and Sears Canada of a

certificate confirming (i) the conditions to Closing as set out in Sections 7.1,7.2 and7.3 of the
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LSA have been satisfied or waived by the Landlord and Sears Canada, as applicable; and (ii) the

Surrender Consideration, subject to the adjustments in accordance with the LSA, has been

received by the Monitor.

THE MONITOR CERTIFIES the following:

1. TheconditionstoClosingassetoutinSections 7.1,7.2and7.3 of theLSAhavebeen

satisfied or waived by the Landlord and Sears Canada, as applicable; and

2. The Surrender Consideration, subject to the adjustments in accordance with the LSA, has

been received by the Monitor.

This Monitor's Certificate was delivered by the Monitor at _ ITIME] on _
lDArEl.

FTI CONSULTING CANADA INC., in its
capacity as Court-appointed Monitor of Sears
Canada Inc., et al. and not in its personal or
corporate capacity

Per

Name:

Title:

LEGAL l:46022895.3



SCHEDULE 6'B''

No. Location/
Address

Province Land
Registry

Office

Legal Description Encumbrances
to bo Expunged/

Deleted

I Brentwood
I¡y4all - 4567
Lougheed
Highway,
Burnaby,
British
Columbia.

BC New
tüestminster

Land Title
Offlrce

Parcel Identifi er: 029-356- I 30
Lot I District Lots 123 and 124 Group I New rüestminster District
Plan EPP40l71
Except Air Space Parcels I and 2 Air Space Plan EPP55463

Parcel Identifi er: 029-356- I 48
Lot 2 District Lot 124 Group I New rüestminster District Plan
EPP4017l
Except Part in Air Space Plan EPP554ó4

Parcel Identifier: 030-08 1 -289
Lot 3 District Lot 124 Group I New Ìüestminster District Plan
EPP59173

Parcel Identifi er: 029 -182-5 49
Lot I District Lots 123 and 124 Group I New Westminster District
Plan EPP3l990
Except Plans EPP40l7l and EPP59I73

INILI

LEGAL 1146022895 3

27567. 1 3636s. PMT. I 4.t ocãtr..l



-2-

SCHEDULtr.'(C"
PERMITTED ENCUMBRANCES

"Permitted Encumbrances" means, collectively: (a) any Encumbrances encumbering the
freehold or other ownership interest in the Property or any other Landlord's interest in the
Property, but excludes any Encumbrances solely encumbering the Tenant's leasehold interest (or
the rights of the Tenant as lessee) on which the Premises are located; (b) Encumbrances resulting
from the Landlord's actions or omissions; and (c) the items identified in Schedule "J" of the
LSA.
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