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Court File No. CV-17-11846-00CL

ONTARIO
SUPERIOR COURT OF JUSTICE
(COMMERCIAL LIST)

IN THE MATTER OF THE COMPANIES’ CREDITORS
ARRANGEMENT ACT, R.S.C. 1985, ¢. C-36, AS AMENDED

AND IN THE MATTER OF A PLAN OF COMPROMISE OR
ARRANGEMENT OF SEARS CANADA INC., CORBEIL
ELECTRIQUE INC., S.L.H. TRANSPORT INC., THE CUT INC,,
SEARS CONTACT SERVICES INC., INITIUM LOGISTICS
SERVICES INC., INITIUM COMMERCE LABS INC., INITITUM
TRADING AND SOURCING CORP., SEARS FLOOR
COVERING CENTRES INC., 173470 CANADA INC., 2497089
ONTARIO INC., 6988741 CANADA INC., 10011711 CANADA
INC., 1592580 ONTARIO LIMITED, 955041 ALBERTA LTD.,
4201531 CANADA INC., 168886 CANADA INC., AND 3339611
CANADA INC.

NOTICE OF MOTION

(Motion for Approval of Lease Surrender Agreement with

0862223 B.C. Ltd. Brentwood Mall Burnaby (Store #1836))

motion can be heard, at 330 University Avenue, Toronto, Ontario.

PROPOSED METHOD OF HEARING: The motion is to be heard orally.

THE MOTION IS FOR:

Motion Record, inter alia:

Applicants

Shape Brentwood Limited Partnership, Brentwood Towncentre Limited Partnership and

The Applicants will make a motion before a judge of the Ontario Superior Court of

Justice (Commercial List) on October 4, 2017 at 10:00 a.m., or as soon after that time as the

An Order (the “Approval and Vesting Order”) substantially in the form attached to the

if necessary, abridging the time for service of this Notice of Motion and the Motion

Record and dispensing with service on any person other than those served;



(b) approving the Lease Surrender Agreement entered into as of September 20, 2017
between Sears Canada Inc. (“Sears Canada”) and Shape Brentwood Limited
Partnership, Brentwood Towncentre Limited Partnership and 0862223 B.C. Ltd.
(collectively, “Shape”), and vesting Sears Canada’s right, title and interest in and to

the Property (as defined in the Approval and Vesting Order) in Shape; and

(© sealing from the public record certain commercially-sensitive information and

documents (as described below).

) Such further and other relief as this Court may deem just.

THE GROUNDS FOR THE MOTION ARE:

1. The Applicants were granted protection from their creditors under the Companies’
Creditors Arrangement Act, R.S.C. 1985 c. C-36, as amended (the “CCAA”™) pursuant to the
Initial Order of the Ontario Superior Court of Justice (Commercial List) dated June 22, 2017, as

amended and restated;

2. FTI Consulting Canada Inc. was appointed to act as the Monitor (the “Monitor”) in the
CCAA proceeding;

Approval and Vesting Order

3. On July 13, 2017, the Court approved a process (the “SISP”) by which BMO Nesbitt
Burns Inc. (the “Sale Advisor”) on behalf of Sears Canada and under the supervision of both the
Special Committee of the Board of Directors of Sears Canada and the Monitor sought bids and
proposals for a broad range of transaction alternatives with respect to the business, assets and/or

leases of the Applicants;

4, On September 21, 2017, Sears Canada entered into a Lease Surrender Agreement in
which Sears Canada has agreed to surrender its real property interest relate to Sears Canada’s

lease in respect of the Brentwood Mall (Burnaby, B.C.);



5. The consideration to be received in the transaction is fair and reasonable;

6. The process leading to the Lease Surrender Agreement was fair and reasonable in the
circumstances;

7. The Lease Surrender Agreement is in the best interests of the creditors and other

stakeholders of the Applicants;
8. The relief sought on this motion is supported by the Sale Advisor;

9 The debtor-in-possession credit agreements (“DIP Agreements”) require that the Net
Proceeds of any Disposition (both as defined in the DIP Agreements) shall be applied promptly,
and in any event no later than three business days after receipt thereof, to prepay the Obligations

(as defined in the DIP Agreements) in the priority provided for in the DIP Agreements;

Sealing Order

10.  The Confidential Appendix to the Third Report of the Monitor contains confidential and
commercially sensitive information which, if made public, would be materially prejudicial to
Sears Canada and detrimental to the SISP if the proposed transaction is not completed and the

leases must be the subject of further marketing efforts;

11. There are no reasonable alternative measures to sealing this information from the public
record;

12. The salutary effects of sealing this information outweigh the deleterious effects of doing
S0;

13. The provisions of the CCAA, including section 36, and the inherent and equitable

jurisdiction of this Honourable Court;

14. Rules 1.04, 1.05, 2.03, 3.02, 16 and 37 of the Ontario Rules of Civil Procedure, R.R.O.
1990, Reg. 194, as amended and section 106 of the Ontario Courts of Justice Act, R.S.0. 1990, c.

C.43 as amended; and



15.  Such further and other grounds as counsel may advise and this Court may permit.

THE FOLLOWING DOCUMENTARY EVIDENCE will be used at the hearing of

this motion:

1. The Affidavit of Mark Caiger sworn September 28, 2017 and the exhibits attached

thereto;

2. The Affidavit of Billy Wong sworn September 28, 2017 and the exhibits attached thereto;
3. The Affidavit of Billy Wong sworn June 22, 2017 and exhibit K attached thereto;

4. The Third Report of the Monitor; and

5. Such further and other evidence as counsel may advise and this Court may permit.

September 29, 2017 OSLER, HOSKIN & HARCOURT LLP
Box 50, 1 First Canadian Place
Toronto, ON M5X 1B8

Marc Wasserman (LSUC# 44066M)
Jeremy Dacks (LSUC# 41851R)
Tracy Sandler (LSUC# 32443N)
Karin Sachar (LSUC# 59944E)

Tel: (416) 362-2111
Fax: (416) 862-6666

Lawyers for the Applicants
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Court File No. CV-17-11846-00CL

Ontario
SUPERIOR COURT OF JUSTICE
COMMERCIAL LIST

IN THE MATTER OF THE COMPANIES’ CREDITORS
ARRANGEMENT ACT, R.S.C. 1985, c. C-36, AS AMENDED

AND IN THE MATTER OF A PLAN OF COMPROMISE OR
ARRANGEMENT OF SEARS CANADA INC., CORBEIL
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APPLICANTS

AFFIDAVIT OF BILLY WONG
(Sworn September 28, 2017)

(Motion for Approval of Lease Surrender Agreement with
Shape Brentwood Limited Partnership, Brentwood Towncentre Limited Partnership and
0862223 B.C. Ltd.
Brentwood Mall Burnaby (Store #1836))

I, Billy Wong, of the City of Toronto, in the Province of Ontario, MAKE OATH

AND SAY:

1. I am the Executive Vice-President and Chief Financial Officer of the Applicant
Sears Canada Inc. (“Sears Canada”). I am also a director of each of the other Applicants. As
such, I have personal knowledge of the matters deposed to herein. Where I have relied on other
sources for information, I have specifically referred to such sources and believe them to be true.

In preparing this Affidavit, I have consulted with members of Sears Canada’s senior



-

management team, Sears Canada’s legal, financial and other advisors, and representatives of FTI

Consulting Canada Inc. (the “Monitor”).

2 I swear this Affidavit in support of the motion brought by the Applicants seeking
an Order, substantially in the form attached to the Motion Record, approving the Lease Surrender
Agreement made as of September 20, 2017 (the “Lease Surrender Agreement”) between Sears
Canada, and Shape Brentwood Limited Partnership, Brentwood Towncentre Limited Partnership
and 0862223 B.C. Ltd. (collectively, “Shape”) relating to the lease held by Sears Canada (the
“Lease”) for Sears Canada’s full-line store located at the Brentwood Mall (Store #1836) in

Burnaby, British Columbia, the details of which are summarized in the following chart:

Property City Landlord Size of Lease Options
Store Expiration | Remaining,
(square Outside
feet) Expiration
Brentwood Burnaby, Shape Brentwood 176,088 December 10 options,
Mall B.C. Limited 31,2024 December
Partnership, 31,2074
Brentwood
Towncentre
Limited
Partnership, and
0862223 B.C. Ltd.

3. Capitalized terms used in this Affidavit that are not otherwise defined have the

meaning given to them in the Lease Surrender Agreement.

4. This Affidavit should be read in conjunction with the Affidavit of Mark Caiger
sworn September 28, 2017 (the “Caiger Affidavit”), which describes in more detail the sales

efforts undertaken by Sears Canada and BMO Nesbitt Burns Inc. (the “Sale Advisor™) pursuant
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to the Court-approved Sale and Investment Solicitation Process (the “SISP”), which efforts
resulted in, among other things, Shape’s bid and the Lease Surrender Agreement which is the

subject of this motion.

5. I understand from the Monitor that the consideration that Sears Canada will
receive in this proposed transaction (the “Surrender Consideration”) is included in a
Confidential Appendix to the Monitor’s Report that will be filed separately in connection with
this motion. In the view of the Applicants and the Sale Advisor, the Surrender Consideration is
confidential information and general disclosure of such information could be materially
prejudicial to the Applicants in connection with the SISP generally and in connection with any
further marketing of the Lease in particular in the event that the proposed transaction does not
proceed to close as anticipated. As such, the Surrender Consideration in the Lease Surrender
Agreement, which is attached as Exhibit “A” to this Affidavit, has been redacted. The Applicants

are requesting that a sealing order be granted with respect to the Confidential Appendix.

6. The Applicants and the Sale Advisor believe that this transaction is in the best
interests of the Applicants and their stakeholders, and that the Surrender Consideration to be paid
in respect of the transaction is fair and reasonable. Moreover, the Applicants and the Sale
Advisor believe that the process leading to the transaction, as described in the Caiger Affidavit

and herein, was reasonable in the circumstances.

Pre-Filing Efforts to Conclude a Transaction with Shape
(F Sears Canada has operated a full-line department store at Brentwood Mall since

2000.
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8. In early 2010, I understand that Brentwood Mall was acquired by Shape, a real
estate developer headquartered in Vancouver, B.C. At the time of the acquisition, I understand
that Shape announced its intention to redevelop the entire shopping mall as a mixed-use

residential/commercial/retail town centre development with a number of high rise towers.

F I also understand that Shape approached Sears Canada in 2015 to negotiate an

early termination of the Lease.

10. In connection with those discussions, on or around September 22, 2015, Sears
Canada entered into a separate letter agreement (the “Letter Agreement”) with Concord Pacific
Real Estate Developments Ltd. (the “Project Manager”) with the object of concluding a project
management agreement with Shape, whereby the Project Manager would be retained to manage
the redevelopment of the Sears Canada store, in conjunction with Shape (as defined in the letter
agreement, the “Project”). The Letter Agreement contains confidential terms between Sears
Canada and the Project Manager. Accordingly, a copy of the Letter Agreement is included in the

Confidential Appendix to the Monitor’s Report

11. The Letter Agreement contemplated that definitive agreements would be entered
into by Sears, the Project Manager, and Shape for the development of the Project (as defined in
the letter agreement, the “Definitive Agreements™). Section 3 of the Letter Agreement provides
that the Definitive Agreements would be conditional on satisfaction of various conditions within

specific timelines, failing which the parties would have various termination rights.

12. The Letter Agreement further contemplates that if the Project was sold to Shape,

then Surplus Cash (as defined in section 14 of the Letter Agreement) would be paid out to the
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parties in a specified order of priority. More particularly, after paying certain financing costs,
Sears Canada would be entitled to the first tranche of Surplus Cash, as more particularly set out
in the Letter Agreement, after which point the Project Manager would have certain rights to

share in the balance.

13. Subsequent to entering into the Letter Agreement, Sears Canada entered into a

Lease Amending Agreement with Shape, dated December 5, 2016.

14. Pursuant to the Lease Amending Agreement, Shape was granted an option to
terminate the Lease, in exchange for a specified purchase price upon exercise of the option.
However, the Lease Amending Agreement contained a condition precedent, being the approval

of Shape’s investment committee by January 31, 2017.

15. Shape did not remove this condition by January 31, 2017. Accordingly, the Lease

Amending Agreement expired in accordance with its terms.

16. In the subsequent months, Sears Canada continued to negotiate with Shape with
the aim of concluding a transaction in respect of the Lease. However, those negotiations were not

ultimately successful, and on June 22, 2017, Sears Canada filed for protection under the CCAA.

Background to Shape’s Bid

17. On July 13, 2017, the Court granted the Applicants’ request for an order
approving the SISP that would be conducted by Sears Canada’s Sale Advisor under the
supervision of the Monitor and a special committee of independent directors of the board of

Sears Canada (the “Special Committee”).
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18. The purpose of the SISP was to seek out proposals for the acquisition of, or an
investment in, Sears Canada’s business, property and/or leases, and to implement one or a
combination of such proposals with the objective of maximizing value for the benefit of Sears

Canada’s stakeholders.

19. The Caiger Affidavit provides details regarding the steps that were taken to
market and solicit interest in Sears Canada’s assets pursuant to the SISP, including the Lease

which is subject to the Lease Surrender Agreement.

20. In accordance with the SISP, on August 31, 2017, Shape submitted a bid in
respect of the Lease in which Shape offered to accept a surrender from Sears Canada of Sears
Canada’s right, title and interest in and to the Lease, the Tenant Real Property Interests and the
Premises, and to accept the resiliation of such Lease on the terms and conditions set out in

Shape’s proposed form of lease surrender agreement.

21. Following receipt of the bid, the Special Committee directed Sears Canada and
the Sale Advisor to engage in negotiations with Shape in an effort to conclude a transaction. I am
advised by Mr. Caiger and believe that negotiations ensued with Shape in respect of financial
and legal aspects of its bid, draft documents were exchanged by the parties, and follow up
discussions were held as necessary. As a result of those negotiations, on September 21, 2017,
Shape delivered to the Sale Advisor around 12 p.m. a further revised Lease Surrender
Agreement, which increased the Surrender Consideration. Shape’s revised offer was only open
for acceptance until 7 p.m. on September 21, 2017, after which it would lapse, which was less

than the 20 business days following the Binding Bid Deadline required under the SISP.
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22. After considering Shape’s offer (including the expedited expiry time of the offer)
and alternatives available, the Sale Advisor recommended to the Special Committee, and the
Special Committee subsequently recommended to the Board, that Sears Canada enter into a
transaction with Shape in respect of the Lease. The Board carefully considered Shape’s offer and
was satisfied that the Surrender Consideration being offered was fair and reasonable, and in the

best interests of the Applicants and their stakeholders.

23. In coming to this view, Sears Canada and the Special Committee, in consultation
with the Sale Advisor, took into account the fact that the proposed transaction also eliminates
certain potential claims into the Applicants’ estate, including pre-filing claims into the estate
from Shape relating to the Lease and any claims Shape might otherwise have arising from a

potential disclaimer of the Lease.

24, It is Sears Canada’s position that the Lease Surrender Agreement does not engage
the Letter Agreement described above, because, among other reasons: (i) there were never any
Definitive Agreements entered into between Sears Canada, Shape and the Project Manager as
contemplated by the Letter Agreement, (ii) the preconditions required for the Definitive
Agreements have not been satisfied and the time required for satisfying those conditions has
since lapsed, and (iii) the Project contemplated by the Letter Agreement does not exist and the
Letter Agreement has terminated. Accordingly, it is Sears Canada’s position that the Project
Manager does not have any entitlements in respect of the Lease Surrender Agreement. In any
event, the Surrender Consideration does not exceed the threshold at which the Project Manager

would be entitled to share in any Surplus Cash.



The Lease Surrender Agreement

25.

On September 21, 2017, Sears Canada and Shape entered into the Lease

Surrender Agreement. The Lease Surrender Agreement provides for, among other things, the

following:

(a)

(b)

Shape will pay the Surrender Consideration plus all applicable taxes. The
Surrender Consideration is subject to certain adjustments as set out in the
Lease Surrender Agreement, including the amount owing by Sears Canada to
Shape under the Lease, which adjustments will be final and not subject to
readjustment. This allows for final settlement of all of Sears Canada’s

obligations relating to the Lease, giving certainty of result.

Shape is required to pay a Deposit equal to 10 percent of the Surrender
Consideration on the Business Day following the Execution Date, to be held by
the Monitor, as escrow agent. Such deposit has now been paid. Upon Closing,
the Deposit will be paid to Sears Canada and applied to the Surrender
Consideration. If the Closing does not occur as a result of a default of Shape,
the full amount of the Deposit together with all accrued interest shall be paid to
Sears Canada to compensate it for the expenses incurred and the delay caused
and opportunities foregone as a result of the failure of the Transaction to close.
In addition, Sears Canada has all other rights and remedies against Shape in
event of such breach by Shape. Otherwise, if the Transaction does not close,

the Monitor shall return the Deposit to Shape or as directed by Shape.



(©)

(d)

(e)

®

(2)

-9-

The Lease Surrender Agreement and the Transaction contemplated therein are
subject to the Court issuing and entering the proposed Approval and Vesting
Order on or before October 4, 2017, and the Monitor delivering the Monitor’s

Certificate.

Closing will take place on the Business Day that is three Business Days
following the issuance of the Approval and Vesting Order or at such later date

as may be agreed upon in writing by the parties.

Subject to the terms of the Lease Surrender Agreement, Shape is accepting the
surrender of the Lease and the Tenant Real Property Interests and accepting the

Premises on an “as is, where is” basis.

Shape will, as and from the Closing Date, assume, discharge, perform and
fulfill all the obligations and liabilities on the part of Sears Canada with respect
to the Premises and the Property, including without limitation, the Permitted
Encumbrances in respect of the period on or after the Closing Date, or
otherwise arising, incurred or accrued on or after the Closing Date whether in
respect of the period before or after the Closing Date, including any default as

a consequence of the closing of the Transaction.

On Closing, Shape, on its own behalf and on behalf of certain affiliates
(collectively, the “Releasors”), shall execute a Release whereby Shape will
fully and unconditionally release and forever discharge each of the Releasees

(which includes, among others, Sears Canada and the other Applicants) of and
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from any and all Claims, whether known or unknown, howsoever arising of
every nature and kind whatsoever that the Releasors ever had, now have or
hereafter can, shall or may have against any of the Releasees in any way
relating to or arising from the Lease, the Premises, and/or the Property. Sears
Canada shall also execute a similar release in favour of Shape on Closing. In
addition, Shape will use reasonable efforts to assist Sears Canada to obtain a
full release of Sears Canada’s obligations under Permitted Encumbrances
effective as of the Closing Date to the extent that Sears Canada is bound

thereby.

(h) Sears Canada and its agents and their respective representatives will have
access to the Premises for a period of 15 weeks following the Closing Date in
order to conduct a liquidation sale of the Inventory and/or the FF&E and/or to
remove any of the Excluded Assets, in accordance with the Access Agreement
(the form of which is attached as Schedule “L” to the Lease Surrender

Agreement).!

Proposed Distribution of Proceeds of Transaction

26. The proposed Approval and Vesting Order provides that the Monitor will
distribute any net proceeds from the Transaction (“Net Proceeds”) to repay amounts owing
under the DIP ABL Credit Agreement or the DIP Term Credit Agreement after filing the

Monitor’s Certificate (a “Distribution”). Any Distribution will be made free and clear of all

' The Applicants will be seeking Court approval for a proposed liquidation process in order to conduct a sale of

the Applicants’ Inventory and FF&E at the Premises.
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claims and encumbrances. If all amounts owing under the DIP Credit Agreements have been
repaid, the Monitor will retain any Net Proceeds remaining on behalf of the Applicants pending

further Order of the Court.

27. For all of the foregoing reasons, the Applicants believe that approval of the Lease

Surrender Agreement is in the best interests of the Applicants and their stakeholders.

SWORN BEFORE ME at the City of
Toronto, on the 28™ day of September,
2017.

Waletd Mulih

Commissioner for taking Affidavits




THIS IS EXHIBIT “A” TO THE AFFIDAVIT
OF BILLY WONG SWORN BEFORE ME ON

THIS 28" DAY OF SEPTEMBER, 2017.

Waedd  (Malih

A commissioner for taking Affidavits
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THIS LEASE SURRENDER AGREEMENT is made as of September 20, 2017
BETWEEN:

SEARS CANADA INC. (the “Tenant”)

-and -

SHAPE BRENTWOOD LIMITED PARTNERSHIP
and
BRENTWOOD TOWNCENTRE LIMITED PARTNERSHIP
and
0862223 B.C. LTD.
(collectively, the “Landlord”)
RECITALS:

A. On the Filing Date, the Tenant and certain of its affiliates and subsidiaries (the “*Sears
Group”) applied for and were granted protection from their creditors under the CCAA
pursuant to the Initial Order. Pursuant to the Initial Order, the Court appointed FTI
Consulting Canada Inc. as Monitor in connection with the CCAA Proceedings.

B. On the SISP Order Date, the Court granted the SISP Order which, among other things,
approved the SISP. The SISP Order and the SISP govern the process for soliciting and
selecting bids for the sale of all or substantially all of the Business, Assets and/or Leases
(each as defined in the SISP) of the Sears Group.

C. The Landlord hereby offers to accept a surrender from the Tenant of the Tenant’s right,
title and interest in and to the Lease, the Tenant Real Property Interests and the Premises
and to accept the resiliation of such Lease on the terms and conditions set out herein (the
“Offer™).

D. This Agreement is subject to approval by the Court, and the completion of the
Transaction is subject to the Court issuing the Approval and Vesting Order and the
Monitor releasing the Monitor’s Certificate, all as more particularly described herein.

NOW THEREFORE, in consideration of the mutual covenants and agreements set forth in this
Agreement and for other good and valuable consideration (the receipt and sufficiency of which
are hereby acknowledged), the Tenant and the Landlord (individually, a *“Party” and
collectively, the “Parties™) covenant and agree as follows:

ARTICLE 1
DEFINITIONS

1.1 Definitions
Unless otherwise provided for herein, all capitalized terms set out below when used in this

Agreement shall have the meaning ascribed thereto unless the context expressly or by necessary
implication otherwise requires:
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“Access Agreement” means an access agreement between the Landlord and the Tenant,
whereby the Tenant, its agents and their respective representatives shall have access to the
Premises at no charge during the Post-Closing Access Period to conduct a liquidation sale of the
Inventory and/or the FF&E and/or to remove any of the Excluded Assets. and shall be in
substantially the form attached as Schedule “L.".

“Agreement” means this agreement constituted by the Tenant’s acceptance of the Offer together
with all schedules and instruments in written amendment or confirmation of it and the expression
“Section” followed by a number means and refers to the ascribed thereto Section of this
Agreement.

“Approval and Vesting Order”™ means an order issued by the Court approving this Agreement
and the transactions contemplated by this Agreement, and surrendering to the Landlord all of the
Tenant’s right, title and interest in and to the Lease and the Tenant Real Property Interests free
and clear of all Encumbrances other than the Permitted Encumbrances, which order shall be
substantially in the form of Schedule “E” (with only such changes as the Parties shall approve in
their reasonable discretion, but in all cases in form and substance acceptable to the DIP Lenders
(as defined in the SISP) and the Monitor).

“Assignment and Assumption of Assumed Liabilities” means an assignment by the Tenant
and an assumption by the Landlord of the Tenant's right, title and interest and all liability,
covenants and obligations in, to and under any Assumed Liabilities. The agreement evidencing
same shall include an indemnity given by the Landlord in favour of the Tenant from and against
any Claims arising pursuant to or in connection with any of'the Assumed Liabilities and shall be
in substantially the form attached as Schedule “G”.

“Assignment and Assumption of Realty Tax Appeals” means an assigniment by the Tenant
and an assumption by the Landlord of the Tenant’s right, title and interest and all liability,
covenants and obligations, in respect of the Realty Tax Appeals to be delivered on Closing. The
agreement evidencing same shall include an indemnity given by the Landlord in favour of the
Tenant from and against any Claims arising pursuant to or in connection with any of the Realty
Tax Appeals and shall be in substantially the form attached as Schedule “I”.

“Assumed Liabilities™ has the meaning ascribed thereto in Section 3.3(a).

“Authorization” means, with respect to any Person, any order, permit, approval, waiver, licence
or similar authorization of any Governmental Authority having jurisdiction over the Person.

“Business Day"” means any day of the year, other than a Saturday, Sunday or any day on which
major banks are closed for business in Toronto, Ontario.

“CCAA” means the Companies’ Creditors Arrangement Act (Canada).

“CCAA Proceedings™ means the proceedings commenced under the CCAA by the Sears Group
pursuant to the Initial Order (Court File No. CV-17-11846-00CL),

“Claims™ means any and all claims, demands, complaints, grievances, actions, applications,
suits, causes of action, Orders, charges, indictments, prosecutions. informations or other similar
processes, assessments or reassessments, equitable interests, options, preferential arrangements
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of any kind or nature, assignments, restrictions, financing statements, deposit arrangements,
rights of others, leases, sub-leases, licences, rights of first refusal or similar restrictions,
judgments, debts, liabilities, expenses, costs, damages or losses, contingent or otherwise,
including loss of value, reasonable professional fees, including fees and disbursements of legal
counsel on a full indemnity basis, and all actual and documented costs incurred in investigating
or pursuing any of the foregoing or any proceeding relating to any of the foregoing.

“Closing” has the meaning ascribed thereto in Section 7.5(a).
“Closing Date” has the meaning ascribed thereto in Section 7.5(a).

“Closing Documents™ means those documents and deliveries to be delivered in connection with
the Closing as contemplated in this Agreement including those set out in Section 7.4.

“Contracts” means, collectively, all of the Tenant’s contracts and agreements to enter into
contracts with respect to the operation. fire protection, servicing, maintenance. repair and
cleaning of the Premises, or the furnishing of supplies or services to the Premises, any property
management or asset management contracts, any employment contracts and any insurance
contracts entered into by the Tenant or any manager or agent on behalf of the Tenant with
respect to the Premises or the Lease.

“Court” means the Ontario Superior Court of Justice (Commercial List).

“Encumbrance” means any restriction, reservation, easement, servitude, right-of-way,
encroachment, mortgage, charge, pledge, hypothec, prior claims, lien (statutory or otherwise),
security interest, title retention agreement or arrangement, assignment, claim, prior claim,
liability (direct. indirect, absolute or contingent), obligation, trust, deemed trust, right of
retention, judgment, writ of seizure or execution, notice of sale, contractual right, option, right of
first refusal, or any other right or interest, of any nature or any other arrangement or condition
whether or not registered, published or filed, statutory or otherwise, secured or unsecured.

“Excise Tax Acf’ means the Excise Tax Act, R.S.C., 1985, c¢. E-15, as amended, restated,
supplemented or substituted from time to time.

“Excluded Assets” means those assets (in each case, as of the Closing Date) described in
Schedule “C™. .

“Execution Date” means the date of this Agreement as set out on the top of page 1 hereof.

“FF&E” means the fixtures, improvements, tools, signs, furniture, machinery, equipment,
personal propeity, chattels, furnishings and fixtures including shelves, counters, video cameras
and equipment, security systems, point-of-sales systems and related appurtenances,
telecommunications systems and related appurtenances, electric light fixtures, elevating devices
and equipment and trade fixtures located at the Premises, in each case, to the extent owned or
leased by the Tenant.

“Filing Date’” means June 22, 2017.
“Financial Advisor” means BMO Nesbitt Burns Inc.
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“Governmental Authorities” means governments, regulatory authorities, governmental
departments, agencies, agents, commissions, bureaus, officials, ministers, Crown corporations,
courts, bodies, boards, tribunals or dispute settlement panels or other law or regulation-making
organizations or entities: (a) having or purporting to have jurisdiction on behalf of any nation,
province. territory or state or any other geographic or political subdivision of any of them; or (b)
exercising, or entitled or purporting to exercise any administrative, executive, judicial,
legislative, policy, regulatory or taxing authority or power.

“GST/HST Certificate, Undertaking and Indemnity” mean the Landlord’s certificate to be in
substantially the form set out in Schedule “F”".

“Initial Order” means the Initial Order granted by the Court on June 22, 2017 pursuant to which
the Sears Group were granted protection from their creditors under the CCAA (as amended,
restated, supplemented and/or modified from time to time).

“Interim Period” means the period between the close of business on the Execution Date and the
Closing on the Closing Date.

“Inventory” includes all inventory, stock, supplies and all other items to be sold from any of the
Premises.

“Landlord” has the meaning ascribed thereto on page 1 hereof.

“Landlord Property Claims” means any and all Claims which the Landlord ever had, now has
or hereafier can, shall or may have against the Tenant in respect of the Lease, the Tenant Real
Property Interests, the Premises, and/or the Property.

“Landlord Real Property Interests” means all properties, assets, interests and rights of the
[.andlord which are related to the operation at the Property, which for greater certainty include
the Landlord’s right, title and interest, including its ownership interest at common law and its
rights as a lessor under civil law, in and to the Lease and the Property.

“Laws” means any and all applicable laws, including all statutes, codes, ordinances, decrees,
rules, regulations, municipal by-laws, judicial or arbitral or administrative or ministerial or
departmental or regulatory judgments, orders, decisions, ruling or awards, and general principles
of common and civil law and equity, binding on or affecting the Person referred to in the context
in which the word is used.

“Lease” means the lease and other agreements to occupy the Premises entered into by, or
assigned in favour of the Tenant, as same have been amended, restated, renewed ot
supplemented from time to time, including but not limited to those documents listed on Schedule
4GB”.

“Lease Amendment and Surrender Agreement” means, with respect to the Lease, an
amendment and surrender of lease in substantially the form attached as Schedule *H™.

“Letters of Credit™ means letters of credit, letters of guarantee, deposits and/or security deposits

provided by or on behalf of the Tenant to any third party in respect of the Lease and/or the
Premises.
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“Matching Security™ has the meaning ascribed thereto in Section 3.6.

“Monitor” means FTI Consulting Canada lnc., in its capacity as Court-appointed monitor of the
Sears Group pursuant to the Initial Order and not in its personal capacity.

“Monitor’s Certificate” means the certificate to be filed with the Court by the Monitor
certifying receipt of (i) confirmation from the Landlord and the Tenant that all conditions of
Closing in Sections 7.1, 7.2 and 7.3 of this Agreement have been satistied or waived, and (ii) the
Surrender Consideration,

“Notice” has the meaning ascribed thereto in Section 8.15.

“Old Lease Surrender Proposal” means that certain offer made to the Tenant by Shape
Brentwood Limited Partnership and Brentwood Towncentre Limited Partnership to accept a
surrender from the Tenant of the Tenant’s right, title and interest in and to the Lease, the Tenant
Real Property Interests and the Premises and to accept the resiliation of such Lease on the terms
and conditions contained in that certain Lease Surrender Agreement made as of August 31, 2017.

“Off-Title Compliance Matters™ means open permits or files, work orders, deficiency notices,
directives, notices of violation, non-compliance and/or complaint and/or other outstanding
matters or matters of non-compliance with the zoning and/or other requirements of any
Governmental Authorities or any open building permits and Orders related to any of the
foregoing.

“Offer” has the meaning ascribed thereto in Recital C.

“Orders™ means orders, injunctions, judgments, administrative complaints, decrees, rulings,
awards, assessments, directions, instructions, penalties or sanctions issued, filed or imposed by
any Governmental Authority or arbitrator.

“Permitted Encumbrances” means, collectively: (a) any Encumbrances encumbering the
freehold or other ownership interest in the Property or any other Landlord’s interest in the
Property, but excludes any Encumbrances solely encumbering the Tenant’s leasehold interest in
and to the Property (or the rights of the Tenant as lessee) on which the Premises are located; (b)
Encumbrances resulting trom the Landlord’s actions or omissions; and (c) the items identified in
Schedule *J” hereto.

“Person” means an individual, partnership, corporation, trust, unincorporated organization,
company, government, or any department or agency thereof, and the successors and assighs
thereof or the heirs, executors, administrators or other legal representatives of an individual.

“Post-Closing Access Period” has the meaning ascribed thereto in Section 6.3(d).

“Premises” means, collectively, the lands and premises which are leased to the Tenant pursuant
to the Lease and which are described at Schedule “A™.

“Property” means collectively, the real property of which the Premises form part for the
purposes of the Lease and includes the Landlord’s freehold or other ownership interest, ground
leasehold interest or right ot emphyteusis therein.
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“Realty Tax Appeals™ has the meaning ascribed thereto in Section 4.3(a).
“Realty Tax Refunds” has the meaning ascribed thereto in Section 4.3(b).

“Release of Landlord Property Claims” means a release by the Landlord of any Landlord
Property Claims against the Tenant and all predecessors in interest to the Tenant under the Lease.
in substantially the form attached as Schedule “K™.

“Release of Tenant Property Claims” means a release by the Tenant of any Tenant Property
Claims against the Landlord and all predecessors in interest to the Landlord under the Lease, in
substantially the form attached as Schedule “M™.

“SISP” means the Sale and Investment Solicitation Process approved by the SISP Order (as
amended, restated, supplemented and/or modified from time to time).

“SISP Order” means the Order granted by the Court on the SISP Order Date (as amended,
restated, supplemented and/or modified from time to time), which, among other things, approved
the SISP.

“SISP Order Date” means July 13, 2017.
“Surrender Consideration” has the meaning ascribed thereto in Section 3.1

“Taxes™ means taxes, duties, fees, premiums. assessments, imposts, levies and other similar
charges imposed by any Governmental Authority under applicable Laws, including all interest,
penalties, fines, additions to tax or other additional amounts imposed by any Governmental
Authority in respect thereof, and including those levied on, or measured by, or referred to as.
income, gross receipts, profits, capital, transfer, land transfer, registration, sales, goods and
services, harmonized sales, use, value-added, excise, stamp, withholding, business, franchising.
property, development, and occupancy taxes, all surtaxes, all customs duties and import and
export taxes, countervail and anti-dumping, and all licence, franchise and registration fees.

“Tenant” has the meaning ascribed thereto on page 1 hereof.

“Tenant Property Claims” means any and all Claims which the Tenant ever had. now has or
hereafter can, shall or may have against the Landlord in respect of the Lease, the Landlord Real
Property Interests, the Premises, and/or the Property.

“Tenant Real Property Interests™ means all properties, assets, interests and rights of the Tenant
which are related to the operation at the Premises, which for greater certainty do not include
Excluded Assets but include the Tenant’s right, title and interest, including its leasehold interest
at common law and its rights as a lessee under civil law, in and to the Lease and the Premises,
including, if any, the benetit ot all easements, restrictive covenants, access rights, licences to use
any common areas or rooftop areas of the buildings or shopping centre of which the Premises
form part, rights to renew or extend the term of any Lease, options and similar rights of first
offer, first refusal or first opportunity or otherwise to lease or purchase (if any), parking rights
and signage riglts.

“Transaction” means collectively the transactions contemplated in this Agreement.
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ARTICLE 2
SURRENDER TRANSACTION

2.1 Offer and Acceptance

(a) Upon acceptance of this Offer by the Tenant and subject to Section 2.1(b), this
Offer shall constitute a binding agreement to surrender the L.ease and the Tenant
Real Property Interests, on the terms of this Agreement, and the Old Lease
Surrender Proposal shall deemed to be revoked and of no further force and etfect.

(b) This Offer is irrevocable and shall be open for acceptance by the Tenant by no
later than 4:00pm (Vancouver time) on September 21, 2017 and in the event that
this Offer is not accepted by the Tenant by the aforesaid deadline, then this Offer
shall be null and void.

2.2 As Is, Where Is

Notwithstanding the foregoing or anything else contained herein or elsewhere, the Landlord
acknowledges and agrees in favour of the Tenant that as of the Execution Date and the Closing
Date:

(a) except as expressly stated in this Agreement including the Tenant’s covenant to
leave the Premises in a broom-swept condition on the Closing Date as set out in
Section 5.1(c), the Landlord is accepting the surrender of the Lease and the
Tenant Real Property Interests and accepting the Premises on an “as is, where is”
basis, without any written ot oral statements, representations, warranties,
promises or guaranties of any nature or kind whatsoever, either legal or
conventional, express or implied (by operation ot law or otherwise), as to the state
of title thereto, the state of any Encumbrances, the condition of any of the
Premises and the Tenant Real Property Interests and the status of any of the Lease
ot the Encumbrances. the existence of any default on the part of the Tenant, the
physical, environmental or other condition of, in, on, under or in the vicinity of
any of the Premises, the existence of any Encumbrance and/or Off-Title
Compliance Matters affecting the Lease, the Tenant Real Property Interests. the
Premises, the Assumed Liabilities, or the Permitted Encumbrances, the structural
integrity or any other aspect of the physical condition of the Premises, the
conformity of the Premises to past, current or future applicable zoning or building
code requirements or other applicable Laws, the existence of soil instability, past
soil repairs, soil additions or conditions of soil fill or any other matter atfecting
the stability or integrity of the Premises, the sufficiency of any drainage, the
availability of public utilities, access, parking and/or services for the Premises, the
fitness or suitability of the Premises for occupancy or any intended use (including
matters relating to health and safety), the potential for further development of the
Premises, the existence of land use, zoning or building entitlements affecting the
Premises, the presence, release or use of wastes of any nature, hazardous
materials, pollutants, contaminants or other regulated substances in, under, on or
about the Premises or any neighbouring lands; and without limiting the foregoing,
any and all conditions or warranties expressed or implied pursuant to the Sale of
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Goods Act (Ontario) and any other similar legislation of any other jurisdiction will
not apply and are hereby waived by the Landlord:

(b) any disclosure in respect of the Lease, the Tenant Real Property Interests and/or
the Premises, if any. was made available to the Landlord solely as a courtesy but
the Landlord is not entitled to rely on such disclosure, and it is expressly
acknowledged by the Landlord that, except as expressly stated in this Agreement,
no writtén or oral statement, representation, warranty, promise or guarantee of any
nature or kind whatsoever, either legal or conventional, express or implied (by
operation of law or otherwise), is made by the Tenant and/or the Monitor and/or
their respective legal counsel. the Financial Advisor or other advisors or
representatives as to the accuracy, currency or completeness of any such
disclosure, and each of them expressly disclaims any and all liabilities with
respect to such disclosure and any and all errors therein or omissions therefrom;

(c) the Landlord hereby unconditionally and irrevocably waives any and all actual or
potential rights or Claims the Landlord might have against the Tenant pursuant to
any warranty, legal or conventional, express or implied, of any Kind or type
relating to the Lease, the Tenant Real Property Interests, the Premises or the
Assumed Liabilities or any other assets or any other aspect of the Transaction.
Such waiver is absolute, unlimited and includes, but is not limited to, waiver of
express warranties, implied warranties, any warranties at law and/or in equity,
warranties of fitness for a particular use, warranties of merchantability, warranties
of occupancy, strict liability and Claims of every kind and type, including, but not
limited to, Claims regarding defects, whether or not discoverable, product liability
Claims, or similar Claims, and to all other extent or later created or conceived of
strict liability or strict liability type Claims and rights;

(d) the Landlord conducted its own independent review, inspection, diligence and
investigations and forming its own independent opinions and conclusions in
respect of the Lease, the Tenant Real Property Interests, the Premises and the
Assumed Liabilities. The Landlord’s decision to make this Offer and enter into
this Agreement was made of its own accord without reference to or reliance upon
any disclosure made by the Tenant and/or the Monitor and/or their respecti