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Court File No. CV-17-11846-00CL 

ONTARIO 

SUPERIOR COURT OF JUSTICE 

(COMMERCIAL LIST) 

IN THE MATTER OF THE COMPANIES' CREDITORS 

ARRANGEMENT ACT, R.S.C. 1985, c. C-36, AS AMENDED 

AND IN THE MATTER OF A PLAN OF COMPROMISE OR 
ARRANGEMENT OF SEARS CANADA INC., CORBEIL 
ELECTRIQUE INC., S.L.H. TRANSPORT INC., THE CUT INC., 
SEARS CONTACT SERVICES INC., INITIUM LOGISTICS 
SERVICES INC., INITIUM COMMERCE LABS INC., INITIUM 
TRADING AND SOURCING CORP., SEARS FLOOR 
COVERING CENTRES INC., 173470 CANADA INC., 2497089 
ONTARIO INC., 6988741 CANADA INC., 10011711 CANADA 
INC., 1592580 ONTARIO LIMITED, 955041 ALBERTA LTD., 
4201531 CANADA INC., 168886 CANADA INC., AND 3339611 
CANADA INC. 

NOTICE OF MOTION 

(Motion for Approval of Lease Surrender Agreement with 
Orchard Park Shopping Centre Holdings Inc. 

Kelowna Full Line (Store #1827) and Kelowna Home Store (Store #1376)) 

Applicants 

The Applicants will make a motion before a judge of the Ontario Superior Court of 

Justice (Commercial List) on October 4, 2017 at 10:00 a.m., or as soon after that time as the 

motion can be heard, at 330 University Avenue, Toronto, Ontario. 

PROPOSED METHOD OF HEARING: The motion is to be heard orally. 

THE MOTION IS FOR: 

1. An Order (the "Approval and Vesting Order") substantially in the form attached to the

Motion Record, inter alia:

(a) if necessary, abridging the time for service of this Notice of Motion and the Motion

Record and dispensing with service on any person other than those served;



a

(b) approving the Lease Surrender Agreement entered into as of September 22,2017

between Sears Canada Inc. ("Sears Canada") and Orchard Park Shopping Centre

Holdings Inc. ("Orchard Park"), and vesting Sears Canada's right, title and

interest in and to the Leases and the Real Property Interests (as defined in the

Approval and Vesting Order) in Orchard Park; and

(c) sealing from the public record certain commercially-sensitive information and

documents (as described below).

2. Such further and other relief as this Court may deem just.

THE GROUNDS F'OR THE MOTION ARE:

l. The Applicants were granted protection from their creditors under the Companies'

Creditors Arrangement Act, R.S.C. 1985 c. C-36, as amended (he "CCAA") pursuant to the

Initial Order of the Ontario Superior Court of Justice (Commercial List) dated Jlurlre 22,2017 , as

amended and restated;

2. FTI Consulting Canada Inc. was appointed to act as the Monitor (the "Monitor") in the

CCAA proceeding;

Approval and Vesting Order

3. On July 13,2017, the Court approved a process (the "SISP") by which BMO Nesbitt

Burns Inc. (the "Sale Advisor") on behalf of Sears Canada and under the supervision of both the

Special Committee of the Board of Directors of Sears Canada and the Monitor sought bids and

proposals for a broad range of transaction alternatives with respect to the business, assets and/or

leases of the Applicants;

4. On September 22, 2017, Sears Canada entered into a Lease Surrender Agreement in

which Sears Canada has agreed to surrender its real property interests related to Sears Canada's

leases in respect of a full line store and Home Store at the Orchard Park Shopping Centre

(Kelowna, B.C.);
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5. The consideration to be received in the transaction is fair and reasonable;

6. The process leading to the Lease Surrender Agreement was fair and reasonable in the

circumstances and was approved by the Monitor;

7. The Lease Surrender Agreement is in the best interests of the creditors and other

stakeholders of the Applicants;

8. The relief sought on this motion is supported by the Monitor and the Sale Advisor;

9. The debtor-in-possession credit agreements ("DIP Agreements") require that the Net

Proceeds of any Disposition (both as defined in the DIP Agreements) shall be applied promptly,

and in any event no later than three business days after receipt thereot to prepay the Obligations

(as defined in the DIP Agreements) in the priority provided for in the DIP Agreements;

Sealing Order

10. The Confidential Appendix to the Third Report of the Monitor contains confidential and

commercially sensitive information which, if made public, would be materially prejudicial to

Sears Canada and detrimental to the SISP if the proposed transaction is not completed and the

leases must be the subject of further marketing efforts;

1 1. There are no reasonable alternative measures to sealing this information from the public

record;

12. The salutary effects of sealing this information outweigh the deleterious effects of doing

SO;

13. The provisions of the CCAA, including section 36, and the inherent and equitable

jurisdiction of this Honourable Court;

14. Rules 1.04, 1.05,2.03,3.02,16 and 37 of the Ontario Rules of Civil Procedure, R.R.O.

1990, Reg. 194, as amended and section 106 of the Ontario Courts of Justice lcf, R.S.O. 1990, c.

C.43 as amended; and
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15. Such further and other grounds as counsel may advise and this Court may permit.

THE FOLLOLNG DOCUMENTARY EVIDENCE will be used at the hearing of

this motion:

l. The Affrdavit of Mark Caiger sworn September 28, 2017 and the exhibits attached

thereto;

The Affrdavit of Billy V/ong swom September 28,2017 and the exhibits attached thereto;

The Affrdavit of Billy Wong sworn June22,20l7 and exhibit K attached thereto;

The Third Report of the Monitor; and

2.

J.

4.
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5. Such further and other evidence as counsel may advise and this Öourt may permit.
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Court File No. CV-17-11846-00CL

Ontørío
SUPERIOR COURT OF JUSTICE

COMMERCIAL LIST

IN THE MATTER OF THE COMPANIES' CREDITORS
ARRANGEMENT,4CZ, R.S.C. 1985, c. C-36, AS AMENDED

AND IN THE MATTER OF A PLAN OF COMPROMISE OR
ARRANGEMENT OF SEARS CANADA INC., CORBEIL
ÉrncrruquE INC., s.L.H. TRANSIORT INC., THE cur INC.,
SEARS CONTACT SERVICES [NC., INITIUM LOGISTICS
SERVICES INC., INITIUM COMMERCE LABS INC., INITIUM
TRADING AND SOURCING CORP., SEARS FLOOR
COVERING CENTRES INC., T73470 CANADA INC., 2497089
ONTARIO [NC., 6988741CANADA INC., 10011711 CANADA
[NC., 1592580 ONTARIO LIMITED, 955041 ALBERTA LTD.,
4201531 CANADA INC., 168886 CANADA [NC., AND 3339611
CANADA INC.

APPLICANTS

AFFIDAVIT OF BILLY WONG
(Sworn September 28, 2017)

(Motion for Approval of Lease Surrender Agreement with
Orchard Park Shopping Centre Holdings Inc.

Kelowna Full Line (Store #1827) and Kelowna Home Store (Store #1376))

I, Billy Wong, of the City of Toronto, in the Province of Ontario, MAKE OATH

AND SAY

1. I am the Executive Vice-President and Chief Financial Offrcer of the Applicant

Sears Canada Inc. ("Sears Canada"). I am also a director of each of the other Applicants. As

such, I have personal knowledge of the matters deposed to herein. Where I have relied on other

sources for information, I have specifically referred to such sources and believe them to be true.

In preparing this Affrdavit, I have consulted with members of the senior management team of

Sears Canada,legal, financial and other advisors of Sears Canada, and representatives of FTI

Consulting Canada Inc. (the "Monitor").
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2. I swear this Affidavit in support of the motion brought by the Applicants seeking

two Orders, substantially in the form attached to the Motion Record, approving the Lease

Surrender Agreement dated as of September 22,2017 (the "Lease Surrender Agreement")

between Sears Canada and Orchard Park Shopping Centre Holdings Inc. ("Orchard Park")

relating to the leases held by Sears Canada (the "Leases") for Sears Canada's full-line store

(Store #1827) and Home Store (Store #1376), both located in Kelowna, British Columbia, the

details of which are summarized in the following chart:

Property City Landlord Lease
Expiration

Orchard Park
Shopping

Centre

Kelowna,
B.C.

Orchard Park
Shopping Centre

Holdings Inc.

92,068 August 31,
2021

2 options
August 31,

204r
Orchard Park

Shopping
Centre

Kelowna,
B.C.

Orchard Park
Shopping Centre

Holdings Inc.

49,612 August 31,
202r

2 options
August 31,

2041

3. Capitalized terms used in this Affidavit that are not otherwise defined have the

meaning given to them in the Lease Surrender Agreement.

4. This Affrdavit should be read in conjunction with the Affrdavit of Mark Caiger

sworn September 28,2017 (the "Caiger Affidavit"), which describes in more detail the sales

efforts undertaken by Sears Canada and BMO Nesbitt Burns Inc. (the "Sale Advisor") pursuant

to the Court-approved Sale and Investment Solicitation Process (the "SISP"), which resulted in,

among other things, Orchard Park's bid and the Lease Surrender Agreement which is the subject

of this motion.



-J-

5. I understand from the Monitor that the consideration that Sears Canada will

receive in this proposed transaction (the "surrender Consideration") and the allocation of the

Surrender Consideration as between each of the Leases is included in a Confidential Appendix to

the Monitor's Report that will be filed separately in connection with this motion. In the view of

the Applicants and the Sale Advisor, the Surrender Consideration is confidential information and

general disclosure of such information could be materially prejudicial to the Applicants in

connection with the SISP generally and in connection with any further marketing of the Lease in

particular in the event that the proposed transaction does not proceed to close as anticipated. As

such, the Surrender Consideration and its allocation in the Lease Surrender Agreement, which is

attached as Exhibit "A" to this Affidavit, has been redacted. The Applicants are requestingthat a

sealing order be granted with respect to the Confidential Appendix.

6. The Applicants and the Sale Advisor believe that this transaction is in the best

interests of the Applicants and their stakeholders, and that the Surrender Consideration to be paid

in respect of the transaction is fair and reasonable. Moreover, the Applicants and the Sale

Advisor believe that the process leading to the transaction, as described in the Caiger Affidavit

and herein, was reasonable in the circumstances.

7. It is my understanding that the Monitor approves the process that has been

followed by Sears Canada and the Sale Advisor, and supports the Applicants' motion seeking

approval of the Lease Surrender Agreement.
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Background to Orchard Park's Bid

8. On July 13,2017, the Court granted the Applicants' request for an order

approving the SISP that would be conducted by Sears Canada's Sale Advisor under the

supervision of the Monitor and a special committee of independent directors of the board of

Sears Canada (the "Special Committee").

9. The purpose of the SISP was to seek out proposals for the acquisition of, or an

investment in, the Applicants' business, property andlor leases, and to implement one or a

combination of such proposals with the objective of maximizing value for the benefit of the

Applicants' stakeholders.

10. The Caiger Affidavit provides details regarding the steps that were taken to

market and solicit interest in Sears Canada's assets pursuant to the SISP, including the Leases

that are subject to the Lease Surrender Agreement.

11. In accordance with the SISP, on August 31,2017, Orchard Park submitted a bid

in respect of the Lease in which Orchard Park offered to accept a surrender from Sears Canada of

Sears Canada's right, title and interest in and to the Leases, the Real Property Interests and the

Premises, and to accept the resiliation of such Leases on the terms and conditions set out in

Orchard Park's proposed form of lease surrender agreement.

12. Following receipt of the bid, the Special Committee directed Sears Canada and

the Sale Advisor to engage in negotiations with Orchard Park in an effort to conclude a

transaction. I am advised by Mr. Caiger and believe that negotiations ensued with Orchard Park

in respect of financial and legal aspects of its bid, draft documents were exchanged by the



-5-

parties, and follow up discussions were held as necessary. As a result of those negotiations, and

after considering Orchard Park's offer and alternatives available, the Sale Advisor recommended

to the Special Committee, and the Special Committee subsequently recommended to the Board,

that Sears Canada enter into a transaction with Orchard Park in respect of the Leases. After

carefully considering Orchard Park's offer, including being satisfied that the Surrender

Consideration being offered is fair and reasonable, the Board determined that Orchard Park's

offer was in the best interests of the Applicants and their stakeholders.

13. In coming to this view, Sears Canada and the Special Committee, in consultation

with the Sale Advisor, took into account the fact that the proposed transaction also eliminates

certain potential claims into the Applicants' estate, including pre-filing claims into the estate

from Orchard Park relating to the Leases and any claims Orchard Park might otherwise have

arising from a potential disclaimer of the Leases.

The Lease Surrender Agreement

14. On September 28, 2017, Sears Canada and Orchard Park entered into the Lease

Surrender Agreement. The Lease Surrender Agreement provides for, among other things, the

following:

(a) Orchard Park will pay the Surrender Consideration plus all applicable taxes.

The Surrender Consideration is subject to certain typical adjustments as set out

in the Lease Surrender Agreement, which adjustments will be final and not

subject to readjustment. This allows for f,rnal settlement of all of Sears

Canada's obligations relating to the Leases, giving certainty of result.
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(b) The Lease Surrender Agreement and the Transaction contemplated therein are

subject to the Court issuing the proposed Approval and Vesting Orders and the

Monitor delivering the Monitor' s Certificate.

(c) Closing will take place on the Business Day that is three Business Days

following the issuance of the Approval and Vesting Orders or at such other

date as Sears Canada (with the consent of the DIP Lenders and the Monitor)

may advise Orchard Park in writing, provided that the Closing Date shall be no

later than December 24,2017 without the consent of Orchard Park, the DIP

Lenders and the Monitor, or as otherwise ordered by the Court.

(d) Subject to the terms of the Lease Surrender Agreement, Orchard Park is

accepting the sunender of the Leases and the Real Property Interests and

accepting the Premises on an "as is, where is" basis. However, nothing in the

Lease Surrender Agreement will limit the ability of Orchard Park to make any

claim under any applicable insurance policy of Orchard Park or Sears Canada

as it relates to the Property and/or the Premises and any issue in respect

thereof, and Sears Canada will provide all reasonable assistance to Orchard

Park in respect of any such insurance claim or insurable claim. In addition, the

Lease Surrender Agreement contains a number of representations and

warranties provided by Sears Canada in favour of Orchard Park that will

survive for a year after Closing.

Sears Canada will be responsible for ensuring that any construction liens which

may now be registered, perfected or pending against the Property andlor the

(e)
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Premises, or which may hereafter become registered or perfected against the

Property and/or the Premises, in respect of work contracted for and conducted

prior to the Closing Date are discharged from the Property and or the Premises,

and any or all construction lien trust claims in respect of same are satisfied or

discharged on or before the Closing Date. There are no liens relating to

services performed for Sears Canada registered against title for either of the

Premises as of September 28, 2017 .

(Ð Orchard Park will, as and from the Closing Date or, in some cases, the end of

the Post-Closing Access Period, assume, discharge, perform and fulfill all the

obligations and liabilities on the part of Sears Canada under the Leases with

respect to the Premises and the Property and in respect of the period on or after

the Closing Date. Orchard Park will not assume any other obligations of Sears

Canada of any kind.

(g) On Closing, Orchard Park, on its own behalf and on behalf of certain affrliates

(collectively, the "Releasors"), shall execute a Release whereby Orchard Park

will fully and unconditionally release and forever discharge each of the

Releasees (which includes, among others, Sears Canada and the other

Applicants) of and from any and all Claims which any of the Releasors ever

had, now has or hereafter can, shall or may have against any of the Releasees

in respect of the Leases, the Premises, andlor the Property that are subject to

the Lease Surrender Agreement. However, the release will not apply to any

Claims against the Releasees which arise as a result of a deliberate, intentional
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or grossly negligent misrepresentation by Sears Canada or any deliberate

misconduct on the part Sears Canada in these CCAA proceedings. In addition,

Orchard Park will use reasonable efforts to assist Sears Canada to obtain a full

release of Sears Canada's obligations under Permitted Encumbrances to the

extent that Sears Canada is bound thereby.

(h) Sears Canada and its agents and their respective representatives will have

access to the Premises for a period of 15 weeks following closing in order to

remove any of the Excluded Assets or to conduct a liquidation sale of the

Inventory and FF&E, or for any other use permitted by Order of the Court.

During this time, Sears Canada will prior to obtaining access deliver proof of

insurance as required under the Leases, and shall pay all rent, additional rent,

taxes, utilities and other charges due under the Leases as if it was still the

Tenant under the Leases, provided such payments shall be made in accordance

with the Initial Order.l

Proposed Distribution of Proceeds of Transaction

15. The proposed Approval and Vesting Orders provide that the Monitor will

distribute any net proceeds from the Transaction ("Net Proceeds") to repay amounts owing

under the DIP ABL Credit Agreement or the DIP Term Credit Agreement after frling the

Monitor's Certificate (a "Distribution"). Any Distribution will be made free and clear of all

claims and encumbrances. If all amounts owing under the DIP Credit Agreements have been

The Applicants will be seeking Court approval for a proposed liquidation process in order to conduct a sale of
the Applicants' Inventory and FF&E at the Premises.
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repaid, the Monitor will retain any Net Proceeds remaining on behalf of the Applicants pending

further Order of the Court.

16. For all of the foregoing reasons, the Applicants believe that approval of the Lease

Surrender Agreement is in the best interests of the Applicants and their stakeholders.

SWORN BEFORE ME at the City of

Toronto, on the 28th day of September,

20t7.

$ñ..1. Ntolrt.
Billy

Commissioner for taking Affidavits
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THIS LEASE SURRE¡IDER AGREEMENT is made as of September 22,2017

BBTWEEN:

SEARS CANADA INC. (the "Tenant")

-and-

ORCHARD PARK SHOPPING CENTRE HOLDINGS INC.
(the "Landlord")

RBCITALS:

A. On the Filing Date, the Tenant and certain of its affiliates and subsidiaries (the "Sears
Grou¡r") applied for and were granted protection fÌ:om their creditors under the CCAA
pursuant to the Initial Order. Pursuant to the Initial Order, the Court appointed FTI
Consulting Canada Inc. as Monitor in connection rvith the CCAA Proceedings.

On the SISP Orcler Date, the Court grarrted the SISP Order which, among other things,
approvecl the SISP. The SISP Orcler and the SISP govern the process for soliciting and

selecting bicls forthe sale of all or substantially all of the Business, Assets and/or l,eases

(each as defined in the SISP) of the Sears Grottp.

The Landlord hereby offèrs to accept a surrender fi'om the Tenant of the Tenant's right,
title and interest in and to the Leases, the Real Property Interests and the Premises and to
accept the resiliation of such Leases on the tems and conditions set out herein (tlre

"Offer").

B.

D. This Agleement is subject to approval by the Court, and the cornpletion of the
Transaction is subject to the Court ìssuing the Approval and Vesting Order and the
Monitor releasing the Monitor's Certif,cate, all as more particularly described herein.

NOW THEREFORE, in consideration of the rnutual covenants ancl agreements set forth in this
Agreement and for other good and valuable consideration (the receipt and suflìciency of which
are hereby acknotvledged), the Tenant and the Landlord (individually, a o'Party" and

collective ly. the "Parties") c<lvenant. and agree as fblìows:

ARTTCLE 1

DEFINITIONS

1.1 Definitions

Unless otherwise provicled tbr herein, all capitalized terms set out below lvhen used in this
Agreement shall have the meaning ascribed thereto unless the conlext expressly or by necessary
im plication otherrvise requires:

"Access Agreement" means an access agreement between the Landlord and the Tenant,
rvhereby the Tenant. its agents and their respective representatives shall have access to the
Prernises during the Post-Closing Access Period to conduct a liquidation sale of the Inventory
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a^cl/ol.the FF&E ancl/or to Lemove any of the Excluded Assets, and shall be in substantially the

f-orm attached as Schedule "F".

,.Agreement', means this agreement coustituted by the'l'euaut's acceptance of the Offer togctlrer

rvitir all schedules and instrumeffs iu rvritten amendment or conltrmation of it and the expressiott
.,Section" ltrllowed by a nurnber means and ref,ers to the asclibed thereto Secti<ln ol'this
Agreement.

,.Approval anrl Vesting Order" tlteatls an order issued by the Coult approving this Agreemettt

an¿ the transactio¡s corìternplatecl by this Agreement. and surrendering to tlre l,andlord all of the
'I'enant's right, title a¡d intãrest in and to the Leases and the Real Property Interests fi'ee alrd

clear. of all Encumbrances other than the Perntitted Etrcumbrances. rvhich order shall be

strbstantialfy in the form of Schedule "E" (with only such changes as the Pafties shall approve in

their reasonable cliscretion, but in all cases in tì¡r'lr altd substance acceptable to the D[P l,enders

aud the Monitor).

"Assignment and Assumption of Assumed Liabilities" means an assigument by the Tenant

and aá assumption by the Landlord of the 'l'enant's tight. title and interest and all liabilitS",

cgvena¡ts ancl obligations in, to and under any Assutned Lial¡ilities. The agreement evidencing

salue shall inclucle ãn indemnity given by the Landlord ill tirvoul of the Tenaltt tì'onl and against

any Clainrs arising pursuant to or in connection with any of the Assumed Liabilities and shall be

in substantially tlre form attached as Schedule "G".

"Assignment ¿rnd Assumption of Renlty Tax Appeals" means an assignment by the Tenant

and aÁ assumprion b.v the La¡dlord of the Tenant's Light, title and intelest and all liability,

covenatlts and obligations, irl lespect of the Realty Tax Appeals to be delivered on Closing. The

¿ìgreemellt eviclencing same shall include an indemnity given by the Landlord in favour of the

lbna¡t from and against any Cllaims arising pursuallt to or in cottnectioll rvith any of the Realty
'l'ax Appeals and shall be in substantially the f'orm attached as Schedule "1".

"Assumetl Liabilities" has the meaniug ascribed thereto in Section 3.3(a).

"Authorization" means. rvith respect to any Person. any order, permit, apploval, wâiver, [icence

or similar authorization of any GoveLnlnentalAuthority having jurisdiction over the Person.

"Bintling Bid Deadlinc" häs the meanírtg ascribed thereto in the SISP Order.

"Busitress Day" means any day of the year, othertltan a Saturday, Sunday or ally day on which

nrajor bartks are closed fol business in lloronto, Ontario.

"CCAA" rneans fhe Conrytanies' CrediÍor,s Arrangernent Act (Clanada)'

"CCAA Proceedings" means the proceedings commenced under the CCAA by ttre Sears Gloup

pursuant to the Initial Order (Court File No. CV-17-11846-00CL).

"Claims" means any and all claims, demands, cornplaints, gt'ievances, actiolts, applications,

suits, causes o1'action, Orders, charges. indictrnents. prosectttions, ilrfcrrtnatiolrs ol other similar
pfocesses. assessments or reassesslllerlts, equitable interests. options, pleferential arrangelnents

of any kind ol' nature. assignments, restlictions, fìuauciltg statemeuts. deposìt arraltgements,
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rights of r¡thers. leases. sub-leases, licences, rights of first refùsal or sirnilar testrictiotrs,

.iudgrnents. debts, liabilities, expenses. costs, damages or losses. contingetrt or othenvise,
including loss of value, reasolrable professional fees. inclLrding fèes and disbursetnenls o1'legal

coulrsel on a full indernnity basis, and all actual ancl documented costs ìncurred in investigating
or pursuing any of the t-oregoing or any proceeding relating to any <lf the fbregoing.

o'Closing" has the meaning ascribed thereto in Secticln 7.5(a).

"Closing Date" means tlie Business Day that is thLee (3) Business Days following the issuance

of the Apploval and Vesting Order or such latel date as the Tenant (rvith the consent of the DIP
l-endels and the Monitor) may advíse the Landlord in rvriting; provided that the Closing Date

shall be no later than October 25,2017 or such later date (rvhich shall not be later than sixty (60)

days tòllorving October 25,2017 rvithout the tirtlrel consent of the Landlord) as agreed to in
rvriting b-v the Tenant (rvith the cousent of the DIP l,enders and the Monitor) or as othenvise
orclered b.v the C'ourt.

"Closing Documer¡ts" mealls tliose documents and deliveries to be delivered in connectiou with
the Closing as contemplated in this Agreenrent includiug those set out in Section 7.4.

"Contracts" means. collectively. all of the Tenant's contracts and agreements to enter into
contracts 'with respect to the operation, fire protectiou, serviciug, maintenance. repair ancl

cleanirrg of the Premises (and no other Premises), or the Íìrrnishing of supplies or services to the
Premises. any property tnanagemellt or asset management contracts. any employment coutracts

and any insurance contracts entered into bythe Tenant or any manager or agent on behalf of the
Tenant, in each case solely rvìth respect to the Premises or the Leases.

"Court" means the Ontario Superior Court of Justice (Cotnmercial List).

"DIP Lenders" has the meaning ascribed thereto in the SISP.

"Encumbrance" means any restriction, teservatiou, easenrent. servitude, right-of-rvay,
encroachment, mortgage. chalge, pledge, hypothec, prior claims, lieu (statutoly ol otherlvise).
seculity interest, title retention agt'eelnent ol' amangernent, assignment, claim, prior claim.
liability (direct, indirect, absolute ol contingent), obligatiou, trust, deerned trust. right of
retentic-rn. judgmeut, writ of seizure or execution, notice of sale, contractual lighf, option. r'ight of
first retusal. or any other riglrt or interest, of any nature or any otlter arrutgetttetrt ol'conditiott
rvhether or not registered. published or filecl, stalutory or otherwise. secured or unsecured,

"Environment" means the environment or natural envirorunent as defìned in any Environmental
Larvs and includes air, surface water', ground water. land surface, soiI and sttbsut'face strata.

"Environmental Laws" means l-arvs relating to the protection of buman health and the
Environment. and includes Larvs relating to the storage, generatiou, use, l'randling, manufacture,
processing, tlansportation, tleatment, Release. remediation, lnanagentent ancl disposal of
llazardous Su bstances.

'oExcise Tax Acf'rneans the Excise Tax Ac'f, R.S.C., 1985. c. Ir-15, as amended, restated,
supplemented or substituted from time to time.
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"Excluded Assets" rneans those assets (in each case. as of the Closing Date) described in
Schedule "C".

"Execution Date" mealls the date of this Agreement as sct out on the top o1'page I hereof.

"FF&E" lneafts the fixtules. improvernents, tools. signs. furnitule, urachinely, equipntent.
personal or moveable properly, chattels, fumishings and fixtures includìng shelves. counters,

video cameras and equipnrent. security systelïìs. point-of--sales systems and related

appurtenances. telecomnrutrications systenrs and related appurtenances, electric light fixtures.
elevating devices and equiprnent and tracle tixtures located at the Premises. in each case. to the
extent orvned ol leased by the Tenant, but specitìcally excludittg such FF&E ivhich are the
property of the Landlord in accordance vi'ith the Lease or cornmon larv and any
garbagelcndboard cornpactors located at the Prenlises.

"Filing Date" lneans ltne 22.2017.

"Financial Advisor" mealls BMO Nesbitt Burtrs [nc.

"Governmental Authorities" means govcrnments, regulatory authoritìes, governmental
departrnents, agencies, agents. cornmissions. bureaus. ot'licials, ministers, Crorvn corporations,
courts. bodies, boards. tribunals or dispute settlement panels or other lal or regulation-uraking
olgarrizations or entities: (a) havir,g ol purporting to have jurisdiction on behalf ol'an¡,'nation.
province, ten'itory or state or ally other geoglaphic or political subdivision of any of thern; or'(b)
exercising, or entitled or purporting to exercise any adnrinistrative. executive, judicial,
legislative, policy, regulatoly or taxing autholity or power,

"GST/HST Certificate, Undertaking and Indemnity" mean tfre LandÍotd's certifìcate to be irr
substantially the form set out in Schedule "lì".

"Hazardous Substallces" means pollutants. contaminants, wastes of arty nature, ltazardous

substauces, hazardous ulaterials. toxic substances. prohíbited substances. dattgerous substances

or clangerous goocls regulated by or undel Environllrental l,arvs.

"Initial Order" mearls the Initial Order grantecl by the Couú on lttne22.20l7 pursuant to which
the Sears Group wele grantecl plotection from theil creclitors uncler the CCAA (as amended,
rcstatcd, supplcrncntcd and/or moditìecl fi'om time to time).

"lnterim Period" mealls the period betrveen the close of business on the Execution Date anclthe
Closing on the Closing Date.

"Inventory" includes all inventory,. stock, supplies and all other items to be sold from any of the
Premises.

"Landlord" has the meaning ascribed thereto on page I hereol'.

"Lâìrys" me¿ìns arry and all applicable larvs. including all statutes, codes, ordinances, decrees,
lules. r'egulations, municipal by-larvs. judicial or arbitral or administrative or ministerial or
departntental or regulatory judgrnents. orders, decisious, ruling or arvards. and general principles
of comntolr and civil larv and equity, binding on or affecting the Person referred to in tlre context
in rvhich the rvord is used.
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"Leases" nleatìs the leases and other agreements to occupy the Prelnises entered into by, or
assigned in favour of the Tenant, as same have been anrended. restatecl, renelvecl or
supplemented l'rom time to time. includìng bnt not lirnited to those clocuments listed on Schedule
"8". lf the Premises comprise more than one leased location. the Leases relatecl to any one

leased location are refèrred to as a "Lease",

o'Lease Amendment and Surrender Agreement" means, r,vith respect to each Lease. atr

anreudurent atrcl surrender of lease in substantially the folm attached as Schedufe "[{".

"Letters of Credit" mealls letters of credit, letters of guarantee, deposits and/or securit,v deposits
provicled by or on behalf of the Tenant to anythird party in respect of any of the Leases ancl/or'

the Prenrises.

"Matching Securify" has the meaning ascl'ibed thereto in Section 3.6.

"Monitor" means F'l'l Consulting Canada Inc., in its capacit-v as Cotu:t-appointed monitor of the
Sears Group pursuant to the lnitial Order and not in its personal capacity.

'oMonitor's Certificate" lneans the certificate to be fìled with the Court by the Monitor
certill,ing receipt of'(i) confirmation from the Landlord and the Tenant that all conditions of
Closing in Sections 7 .1, 7 .2 and 7 .3 of this Agreeurent have been satisliecl or rvaived and (iì) the

Sun'ender Consideratiolr and auy Taxes payable to the Tenant that are not selt'-assessed aud

remitted by the Landlorcl.

o'Notice" has the meaning ascribed thereto in Section 8.1 6.

"Off-Title Compliance Matters" means open pennits or fìles, lvork orders. deficiency notices.

directives. notices of violatiorl, non-sornpliance and/or complaint and/or other outstanding
Iuatters or uratters of non-compliance with the zoning and/or other requirements of any

Govenrnrental Authorities or anli open building permits and Orders related to any of the
tbregoing.

"Offer" has the meaning ascribed thereto in Recital C.

"Orders" means oLders, injunctions. judgments, administrative complaints, decrees, rulings,
awards. ossessments, directious, instnrctions, penalties or sanctions issued, filed or imposed by
any Governnrental Authority or arbitlator.

"Permitted Bncumbrances" means. collectively: (a) any Encumbrances encumbering the
fieehold or c'rther orvnership interest in the Property or any other interest in the Property of the
Landlorcl, but excludes any Encumbrances solely encumbering the Tenant's leasehold interest in
anclto any Property situated outside of the Province of Québec ou rvhich the Prenrises are locatecl

or the lights of the Tenant as lessee under the Leases; (b) Encumbtances resulting fi'om the
Landlord's actions ol omissior-rs; aud (c) the items identifìed in Schedule "J" hereto.

"Persono' means an individual, paftnership, corporation, trust. unincorporated organization,
coltlpany. governtÌrent. or any departurent or ageucy thereofi and the successors and assigns
thereof or the heirs, executors, administlators or other legal replesentatives of alr individual.

"Post-Closing Access Periorl" has the meaning ascribed thcreto in Section fi.3(d).
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"Prelnises" means, collectively, the lands ancl premises ivhich are leasecl to the Tenaut pursuant
to the Leases, as more particulally described in Schedule "4".

"Property" nteans collectively, the rcal or immovable property of 'lvhicli the Ptemises fìrrm part

fol the purposes of the l,eases and includes tlie Lancllord's freehold or other ownership interest,
ground leasehold interest or right of emphyteusis thereiu.

"Property Claims" nreans any and alI Claiurs which the Landlotd ever had, now has or hereafter
can. shall or lnay have against the Tenant in respect of the Leases. the Real Property lnterests,

the Premises. and/or the Property, other than claims against the Tenant rvhich alise fiom its
breach of this agleernent or its breach of the terms of or the operation of the SISP or as a result of
a deliberate. irrtelltional ol glossly negligent nrisrepresentation by the Tenant ol as a result of any
deliberate misconduct on the part of the Tenattt in the CCAA Ploceedings.

"Real Property lnterests" means all ¡rroperties, assets, intelests and rights of the Tenaut'lvhich
are related to the operation at each of the Premises. rvhich lbr greatel certainty do not include
Excluded Assets but include the Tenarrt's riglrt, title and interest, including its leasehold interest
at comnloll lau, and its rights as a lessee under civil larv, in and to the Leases and the Premises.

including. if any. tl-re benefit of all easements, restrictive covenants. access rights, licences to use

any common areas ol rooftop areas of the buildings or shopping centles of rvhich the Plemises
fblut part. riglrts to renerv or extend tlie ternr of any Lease. options and similar rights of first
otfer. fìrst refusal or first opportunity or othern,ise to lease or purchase (if any). parking rights
and signage rights.

"Realty Tax A¡rpeals" has the meaning ascribed thereto in Section 4,3(a).

"Realty Tax Refunds" has the meaning ascribed thet'eto in Section 4.3(b).

"Release" has the meaning prescribed in any Ë,nvironmental Larvs and includes any release,

spill. leak. punrping, pouring. emission, ernptying, clischarge, injection, escape. leaching,
disposal. dunrping, deposit, spraying. burial. abandonment, incineration, seepage, plac'ement or
introduction.

"Release of Property Claims" means a release by the Landlord of any Property Clairns against
the'fenant ancl all predecessors in interest to the Tenant under any ofthe l.eases, in substantially
the form attached as Scheclule "L"

"SISP" means the Sale and Investment Solicitation Process approved by the SISP Order (as

amended. restated, suppleurented and/or nrodified frorn time to time).

"SISP Order" rnearìs the Order granted by the Court on the SISP Order Date (as antended.
restated. supplemented and/or uroclified tìoln time to tirne). rvhich, anlong other things, approved
tlre SISP.

"SISP Order Date" means July 13,2017.

"Successful Bid" has the rneaning ascribed theleto in the SISP Older',

"Surrender Consideration" has the meaning ascritred thercto in Section 3.1
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"Taxes" lnealls taxes, duties, fees, premiums, assessments. imposts. levies and other similar
charges irnposed by any Govelnrnental Authority under applicable Laws, including all interest,
penaltìes, fines. additions to tax ol' other additional amounts imposed by any Governrnental
Authority in lespect thereof, and including those levied on. or measured by, ol refeued to as.

income. gross receipts. profits, capital. transfèr, lancl transfel, registration, sales, goocls and
services. hanlronized sales, use, value-added, excise. starnp, wìthholding, business. tranchising,
property. clevelopmeut, and occupancy taxes, all surtaxes, all custours cluties and inrporl ancl

expoft taxes, countervail and anti-dunrping, and all licence. franohise and registration tèes.

"Tenant" has the meaning ascribed thereto on page I hereot.

"Transaction" nlealrs collectively the transactions contenrplated in this Agleernent.

ARTICLE 2

SURRENDER TRANSACTION

2.1 Offer and Acceptance

(a) Subject to the Initial Order and the SISP Orcler'. the Tenant hereby agrees to
surrender arrcl the Landlord hereby agrees to accept a surrender ofthe Leases and
the Real Property Interests on the Closing Date in accordance rvith the tenns and
conclitions of this Agreement.

(b) 'fhe Offèr shall be irrevocable by the Landlord until Septembet 28,2017,
provided that if this Otïer is selected as a Successful Bid. this OÍTèL rvill l'emain
irrevocable until the closing of the T'ransaction. unless this Agreernent is
terminated in accorclauce r.r,ith its tenns.

(c) Upon acceptance of this Offerbythe Tenant, this Otïel sliall constitute a binding
agreement to sun'ender the Leases and the Real Property Interests, on the terms of
this Agleenrerrt.

2.2 As ls, Where Is

Notlvithstancling the foregoing or anything else c.ontained herein or elservhele. the Landlord
acknorvledges and agrees in tàvour of the Tenant that as of the Execution Date and the Closing
Date:

(a) except as expressly stated in this Agreement including the Tenant's covenant to
leave the Premises in a broom-swept condition on the Closing Date as set out in
Section 5.1(c), the Landlorcl is accepting tlre surrender of the Lea^ses ancl the Real
Property Interests and accepting the Premises, on a free and cleal basis in
accordance with the Approval and Vesting Order ancl cur an "as is, '*,here is"
basis, rvithout any rvritten or oral statements, representations. lvarranties,
promises or guaranties of any nature or kind whatsoever, either legal or
conventional. express or impliecl (by operatiou of larv or otherrvise), as to the state
of title thereto, the state of any Encumbrances. the condition of any of the
Premises and the Real Property luterests and the status of any of the l,eases or the
Hncumbrances, tlre existence of any default on the part of the T'enant. the
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(b)

(c)

physical. environlnental or othel condition ofì in, on. uncler or in the vicinity of
any of the Premises. the existence ol' any Encumbrance and/or OlÊTitle
Compliance Matters affecting the Leases. the Real Property lnterests. the
Premises, the Assulned Liabilities. or the Pennitted Encumbrances, the stnrctural
integrity or any other aspect of the physical conclition of the Prenrises. compliance
rvith Environmental Laws, the conformity of the Premises to past, current or
titule applicable zonirrg or building code requirements or other applicable Larvs,
the existence of soil instability, past soil repairs. soil aclditions or conditions of
soit fill or any other matter affecting the stability or integrity of the Premises, the
sutÏciency of any drainage, the availability of public utilities. access. parking
and/or services tbr the Prernises, the fitness or suitability of the Prenlises for
occupatlcy or any intended use (including nratters lelatirrg to health ancl safety),
the potential for lùrther development of the Premises. the existence of land use.

zoniug or building entitlenrents affecting the Prernises, the presence, release ot
use of rvastes of any uatute. Hazardous Substances, pollutants. contaminants or
othel' regulated substances iu. under, on ol about the Premises or any
neiglrbouring lands; and rvithout linriting the tirregoing, any and all conditions or
rvarranties expressed ol implied pursuant to the Sule of Goods Act (Onlario) and
auy other similar legislation of any other .jurisdiction rvill not apply and are
lrereby rvaived by the Landlord and the Parties agree to exclude, to the extent
a¡rplicable, the etfect of the legal warlanty provided foL by Article t7t6 of the
Civil C'ode ol'Québec and that the [.andlold is acce¡rting a surreucler of the Real
Property lnterests at its own risk rvithin the rneaning of Article 1733 of the Civil
Code of'Qué.bec:;

any disclosure in respect of the Leases. the Real Property lnterests and/or the
Plenrises. if any. rvas made available to the l.andlord solely as a courtesy but the
Landlord is not entitled to rely on such disclosure. and it is expressly
acknorvledgecl by the [,andlord that, except as explessly stated in this Agreement.
no u,ritten ol'oral statement. representation, warralltv. promise or guarantee of auy
nature or kincl rvhatsoever. either legal or conventional. express or implied (by
operation of lal ol otherrvise). is rnade by the Tenant and/or the Monitor and/or'

their respective legal counsel, the F'inancial Advisol or othel advisors or
representatives as to the accuracy. currency or completeness ol any suclt
disclosure, and each o1' them expressly clísclairns any ond all liabilitìes rvith
respect to such disclosure and any and all errors thelein or omissions therefiom;

the Landlord hereby unconditionally ancl irlevocably waives any and all actual or
potential rÍghts or Clairns the Landlord might have against the T'enant pursuant to
any warranty, legal or conventional, express or implied, of any kind or type
relating to the Leases. the Real Property lnterests. the Premises or the Assumed
Liabílities or any other assets or auy othel aspect of the Transaction. other than as

ma)' arise as a result of a deliberate. intentional or grossly negligent
misrepresentation by the Tenant or as a result of any clelíberate lnisconduct on the
part of the Tenant in the CCAA Proceedings. Such rvaiver is absolute, unlimited
(but f'or the forgoing sentence) and includes. but is not limited to, rvaiver of
express warranties. implied rvarranties, any warranties at larv ancl/or in equity,
rvan'anties of fitness ftlr a particular use, rvarranties of merchalltability. rvarranties
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of'occupancy. strict liability and Claims of evely kind and 1ype, including, but not
lir¡itecl to, Clairns regarding delècts, rvhether or not cliscoverable, product liability
Claims. or sirnilar Clailns. and to all othel exterrt or later created or conceived of
strict liability ol strict liability t1.'pe Claims ancl rights;

(d) the Landlorcl conducted its orvn independent revierv. inspection, diligence and

investigations and tblnring its orvn indepenclent opinions ancl couclusions iu
respect of the l-eases. the Real Ploperty Interests. the Prernises aud tlte Assuured
Liabítities. 'lhe l-andlord's decision to r¡ake this Offel ancl enter into this
Agreement rvas urade ol its orvn accord ivithout relèrence to or reliance upon any
disclosure rnade by the Tenant alrd/or the Monitol and/ol their respective legal
counsel. the Fìnancial Aclvisor or other aclvisot's or t'epresentatives. The Landlorcl
acknolvledges having been given a reasonable and adequate oppottunity to
conduct its orvn inclependent diligence prior to entering in this Agreement;

(e) duling the Interim Peliod ancl the Post-Closing Access Periocl irt accordance rvith
the Access Agreernent. the Tenant shall be entitled to, but is ltot oblígatecl to.

remove any and all Inventory, FF&E and any other Excluded Assets from all or
any of the Premises;

(Ð the Tenalrt shall not be responsible fol nraking auy repairs, replaceurents.

renovations. alteratious, improvements or upgrades or undertaking any
remediation to address a Release in or to the Property or any part thereot, and it
shall be the sole responsibility of the l.andlold to make, at the l,andlord's sole
cost. any lepairs, replacements, renovations. alterations. irnproverneuts aud
upgracles in or to the Property tbllorving Closing as lnay be required by the
Landlord to rnake the Property suitable fbr its pul'poses;

(g) the Leases. the Real Property Interests, the Premises or the Assuuted Liabilities
nray be subject to certain OtïTitle Cornpliance Matters, rnunicipal requit'ements,
including building or zoning by-lalvs ancl regulations. servitudes, easetnents f'or

hydro, gas. telephone aftècting salre. and like services to the Pt'emises, and

restrictions and covenants affècting the Premises, inch.rding but not limited to the
Peltrritted Bncumbrances. Without limiting the tbregoiug. the Tenant shall not be

responsible fol rectifìcation of any matters disclosecl by any Governmental
Authorit¡.' or quasi-governmental authority having jurisdiction. and the Landlord
shall accept the Property subject to such matters; and

(h) the Landlord shall accept tull responsibility tbr all conditions related to the
Property. ancl the Landlord shall comply with aI olders relating to the condition
of the Property issued by any cornpeteut Governmental Authority. inclucling any
order issued against the 'Ienant including rvithout limitation, any non-compliance
rvith Environmental Law,s or relating to the existence of an¡r Hazardous
Substances.

The Tenant has no and shall have no obligations or responsibility to the Landlord after Closing
rvith lespect to any rnatter relating to the Real Property lnterests. Leases. the Premises or the
Property or tlte condition thereof save and ouly to the extent expressly provided in this
Agt'eement. 'I'he l,andlord shall be responsible fol and hereby indemnifies and saves harmless
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the Tenant and its employees. directors, officers, appointees and agents from any costs. inclucling
legal ancl lvitness costs, claims, demands, civil actions, prosecutions, ol'adrninistrative hearings,

fines, judgrìtents. alvards. including arvards of costs, that rnay arise ol become knorvn to the

Landlorcl after the Closing Date as a result of the condition of the Property, any order issued by

any competent Governmental Authority in connection rvith the condition of the Property, or any

loss, dartrage, or injury caused either directly or indirectly as a result of the condition of the

Property including, without limitation, non-compliance rvith the Environnrental Larvs or the

existence of any Hazardous Substances.

Nothing in this section ol otherwise in the Agreement shall limit the ability of the Landlold to
make any clailn under any applicable ilrsurauce policy of the Landlol'd or the Tenant as it relates

to the Property and or the Premises and any issue in respect thereof to the e,xtent of such policies
norv in existence in respect of same and the Tenant will provide all reasonable assistance to the

Landlorcl in respect of any such insurance claitr or insurable claim.

The -l'enaut shall be responsible to ensure that any or all construction liens which may now be

legistered, perfected or pending against the Properly and or the Premises or which may hereafter
become registered or pertècted against the Propelty and or the Prernises in each case in respect otì

rvork contracted tÌ¡r or on behalf of the Tenant and conducted prior to the Closing Date are

discharged fiom the Property and or the Premises and any or all construction lien trust claims in
respect of saure are satislÌred or discharged on or before the Closing Date. There will be no

adjustnrent to the Surrencler Consideration nor any amount paid by the Landlord fol any anlount
paid by the Tenant to the attèct the discharge of those liens or to rneet its obligation hereunder.

l'his Section 2.1(a) shall survive and not merge on Closing and all Closing Documents shall
incorporate this Section 2.1(a) by refèreuce.

ARTICLE 3
CONSIDERATION

3.1 Surrender Consideration

The considetation the Landlord to the Tenarrt for the Transaction shall be I
(the "surrender Consideration") exclusive ol' provincial

sales tax, if any. Subject only to acljustment in accordance with this Agreement, the Surrender

Consideration shall be paid to the Tenant, by wile transfer of immediately available funds to the

Monitor in trust or as it may direct on the Closing Date.

3.2 SurrenderConsideration Allocation

(a) The Tenant and the Landlord agree that the Sunendel Consicleration is allocated among
the Leases as set out on Schedule '(D" and the Tenant and the Landlord shall adopt such
allocation for the purposes of all tax returns and hlings rnade by them or on their behalf.
This Section 3.2 shall survive and not merge on Closing.

(lr) T'he allocation of the Surender Consideration as between the Real Property lnterests is as

set out on Schedule"D". The Landlord and the Tenant shall adopt such allocations fbr
the purposes of all tax retutns, elections and filings respectively rnade by them or on their
behalt-.
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3.3 Assumetl Liabilities

(a) The Landlord covenants rvith the Tenant that it shall. as and tiom the Closing
Date. assunre, discharge, perfoLrn and fulfill all the obligations and liabilities on

the part of the I'enaut under the Lease rvith respect to tlre Prernises and the
Ploperty. only in respect of the petiod on or afterthe Closing Date. or otherrvise

alising, incun'ed ol' accrued oll or after the Closing Date (collectively, the
"Assutnetl Liabilities"). F'or greater certairrty, the l,ancllord rvill not assume any

other obligations of the Tenant of any kind.

(b) Without limiting tlre foregoing, the l,andlord shall execute and cleliver to the
Tenant on the Closing Date documeuts substantially in the fìrrm ofi (i) the l,ease
Amendment and Surrender Agleeurent fbr each Lease; (ii) the Assignment and

Assumption of Assumed t.iabilities; and (iii) an Assiguuteut and Assumption of
Realtl"I'ax APPeals'

3.4 Property Claims

l'he l.andlord covenants rvith the 'I'enant that it shall, as and from the Closing Date. assign,
release and quit clailn to the Tenant all of the Landlol'd's light. title and intelest in and to the
Propelty Claims, together r.vith any and all benetìts, advantages. privileges and rights lelating
thereto or arising and flowing therefi'orn, to have and to hold the same urtto the l'enant. its
successors atrd assigns. forever. On Closing, the Landlold shall execute ancl deliver to the
Tenant a document substantially in the folm of the Release of Properly Claims.

3.5 Letters of Credit and De¡rosits

On the Closing Date, the Landlord shall issue replacernent letters of credit aud/or security
deposits fbr the Letters of Credit and shall use its best colnrnercìal effbrls to cause the Lettels of
Credit to be released and returnecl to the Tenant rvithout any furthel dlarvings thereunder.
Providecl that to the extent that the Landlorcl is unable to cause all of the Letters of Credit to be

releasecl and returlrecl to the Tenant, rvithout any t-urther drarvings thereitnder. in lieu of issuing
the replacement letters of credìt ancl/ol security cleposits referecl to above. the Landlord shall
cause rnatching. unconditional and iu'evocable letters of credit and/or security deposits in fornr,
and fiom an issuer, satisfàctory to the Tenant, in favour of the Tenant to be provided to the
'l'enant on the Closing Date (collectively. the ''Matching Security") lvhich Matching Security
may be clrarvn upon by the 'feuant and its successors aucl assigns if and to the extent that the
Tenant's Lettels of Credit ale drawn upon fiom time to time, and the Landlord shall reimburse
the'l'enaut tbr any direct increnrental costs incurrecl and inclemnifu ancl hold the Tenant harmless
1i'ollr and against all Claims, incurrecl or assefted. as a result of any Letters of Credit which are

not so released and returned to the Tenant.

3.6 Trade-Marks

Notrvithstanding the ftrregoing or anlthing else contained herein or elsetvhere. the t-andlord
ac,knotvledges and agrees that: (a) no signs. tlade-marks. trade-names. logos. commercial
syrnbols. business rlames or other intellectual property rights identifying "Sears" are conveyed or
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intended to be conveyed to the Landlorcl as part of the Transactiort: and (b) all rìght, title artcl

interest of the Tenant in and to all of its existing signs. tlade-marks, trade-names, logt'ts,

commelcial symbols, business narnes or othel' intellectual property ri-ehts identifying "Seal's" or

containing the rvords "Sears" are heleby specifically reserved and excltrded frotn the

Transaction. This Section shall survive and not merge on Closing.

ARTICLE 4

ADJUSTMBNTS

4.1 Statement of Acljustntents and Absence of Post-Closing Adjustments

'l'he 'l'enant shall prepal'e a draft stateÍnent of adjustrnents and cleliver sanle rvith supporting
docurnentation to the t,andlorcl fol its revierv and apploval no later thart trvo (2) Business l)ays
prior to the Closing Date. lf the amount of any adjustnrents required to be macle pursuant to this
Agreeruent cannot be reasonably determined as of the Closing Date, att estillrate shall be macle

by the Landlord and the Tenant as of the Closing Date based upon the best informatiotr available
to the Parties at such time, each Party acting reasonably and such estilnate shall serve as a fiual
cleternlination. The final tbnn of statement of arljustrnents shall be satistàctot'y to the Monitor.
acting reasonably. There shalI be no tirthel adjustments or readjustments after Closing of any

arnounts adjusted or intended to be adjusted on the statement of adjustnrents pursuant to this
Agreerlent and the alnounts set out on the stateureut of adjustments shall be fìnal.

4.2 Items of Adjustments Under the Leases

(a) The Tenant and the Landlord shall adjust the rent (including basic or ntinimunr
rent and aclditional rent) ancl other anrounts payable uncler each of the Leases

rvhich have been paid or ple-paid to the [.andlord in respect of each of the l,eases

tbr any periocl priol to the Closing Date as well as the month in rvhich the Closing
Date occurs, lvith the Closing Date itself to be allocatecl to the l.andlord.

(b) Without limiting the generality of the ftrregoing. the Tenant and the Landlord
shalI as of the Closing Date adjust betrveen thenrselves the fìlllorving amounts:

(i) basic or minirntun rent ftrr the mouth in u,hich the Closing occurs;

(iÐ 2016 and 2017 adjustments for additional rcnt paicl by thc Tcnant lcquircd
after reconciliation of actual amounts with estinrated amounts. For greater

certainty. there shall be no prior year recoÍrciliations;

(iii) ill tàvour of the Tenant. on account of any roof repair costs or other costs

of improvernents paid by the Tenant ivhich rvere required to be reimbursed
to the Tenant by the Landlord;

(iv) in fävour of the Tenant, on account of any arnount olving to the Tenant by
the Lancllord in respect of unpaid tenant allowance. rent fr'ee periods or
other tenant inducements; and

in f.hvour of the Tenant, on account o[ any other creclit/setoff that the
Tenant is entitlecl to clairn fì'orn the Landlord, e.g. cledit against/deductìon
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4.3

(c)

from future additional rent chalges due to the Tenaut having perftrrmecl

certain work or paid for celtain costs which were the Landlord's

responsibilitv.

'I'he Landlord shall be responsible for and pay all applicable Taxes payable in

cr-runectiou ivith the'Iransactiott.

The La¡dlord liereby rvaives any fees or charges payable to the Landlord under

any of the Leases in respect of the Transaction. including, rvithout limitation, any

feés, penalties, or charges payable to any Landlol'd in respect of a surtendel' of a
Lease ancl any obligation in respect of the payment of acceleratecl ancl/or

increased rerrt rvhich arises solely as a result of a surrender of a Lease.

(cl)

Realty Tax Ap¡reals

(a) The Tenant ancl the Landlord acknorvledge that rvith respect to the Premises the

Tellant uray have institutecl certain appeals ancl/or claims in respect of realty

taxes or assessments for certain periods prior to the Closing Date and possibly

inclucling the tax year in r.vhich the Cìlosing Date occurs (all such appeals ancl atry

associated reassessments are hereinafter collectively referred to as the "Renlty
Tax Appeals").

(b) On Closing. in consideration of an additional acljustment in favour of the Tenant

in the amount equal to 100% of any expected credit. ref'und and/or rebate which

nray arise 1Ì.onr any of the Realty 'l'ax Appeals (collectively, the "Re¿rltY Tax
Refunds") l'or any period that is prior to the Closing Date, the Tenant shall assign

to the Landlord all of its right, title ancl intelest. if any. in and to such Realty'Iax
Refunds.

(c) Frol¡ and after the Closing Date, the Landlord may. at its sole cost aucl expense

bgt rvithout an.v obligation to clo so. assume or retain the carriage of the Realty

Tax Appeals and contintte as the appellant in the Realty Tax Appeals. At the

request of the Landlord ancl at the Landlord's sole cost and expense, the Tenant

agrees to co-operate lvith the Landtord ivith respect to the Realty Tax Appeals ancl

to provicle the Landlol'cl rvith access to any reasonably necessary doctttnents ot'

materials required to continue any Realty'l'ax Appeals. lf the Realty'l'ax Appeals

may only be prosecuted in the name of the 'I'enant, at the reqtrest of the l,andlord.

the 'I'elrant shall cooperate rvith the [,andlord, including granting such

a¡thorizations as may be reasonably lequired. to enable the [,andlord to prtrsue

and prosecute such Reatty Tax Appeals. at the Landlord's sole cost and expense.

This Section 4.3 slrall survive and not lnerge on Closing'

4.4 Utilities

(a) The Landlord shall not assume any contracts or agreements entered into by or on

behalf of the Tenant for the supply of any' utilities (inclucling electricity, gas,

rvater. fuel. telephone service, internet services, security and surveillance services

or othelwise) at the Preurises. On ot' betbre the Closing l)ate, the Tenant shall
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tenninate all of its contracts and agreements for the supply of an.v utilities to the
Premises. Fol' the avoidance of doubt, there shall be an acljustment at Closing irt
favout ot'the Lancllord in respect of the amounts due lòr an¡' utilities consutned

but not paid for by the Tenant up until the Closing Date. The provisions of this
Section 4.4(a) shall survive and not merge on Closing.

(b) Subject to the retention of such paynrents as are due and paid uncler the Access

Agreement rdrich are fbr the benefit of the Landlord, fì'orn ancl after the Closing
Date. any and all utility charges and other related fees payable tbr an.v of the

Prernises, solely in respect ol'services rendered fionr or after the Closing Date,

shall be tl're sole responsibility of the Landlorcl.

ARTICLE 5

INTERIM PERIOD & LEASE NIATTERS

5.1 Interim Period

(a) During the lnterirn Period. the Landlold and the Te¡rant shall comply rvith each

and every term and condition of the Leases as currerttly applicable in the CCAA
Proceedings. suliect onl-v to the plovisions of the lnitial Order. the SISP Order
and the provisions of this Section.

(b) During the Interim Period and the Post-Closing Access Period in accordance rvith
the Access Agreement, the Tenant by itself or through any agent shall be entitled
to, but is not obligated to, remove and sell, or permit any othet Persons to remove
and sell. any and all chattels. personal or movable property, Inventory, FF&E and

any other Excluded Assets, frorn the Premises iu accordance r.vith this Agreement,
the lnitial Order. the SISP Order, the Access Agreertrent and any other Order of
the Court.

(c) Notrvithstancling any provision of the Leases, the Tenant shall have no obligation
to operate in the Prernises during the Interim Period or the Post-Closing Access

Period and on Closing the 'l'enant shall su:render the Prenrises in a "broom-
slvept" clean cclndition. ordinary wear and tear exceptecl, and, fol greater

certainty. the Tenant shall not be rec¡uired to lepair andlor reinstate the Prenrises

or remove any lnventory, F'F&Ë or Excluded Assets.

(d) In the event that prior to the Closing Date all or a part of the Premises or lnore is
expropriated or notice of'expropliation or intent to expropriate all or a part of the
Premises is issued by any Governrnental Authority. the Landlorcl shall
inrmediately advise the Tenant thereof by Notice in rvriting. Notwithstancling the
occut'rence of any of the foregoing, the Landlord shall complete the Transaction
contemplatecl herein in accordance lvith the terms hereof u,ithout reduction of the
Surrender Consideration and all compensation fbr expropriation shall be payable
to the [,andlord and all right and claim of the Tenant to such amounts. if any. shall
be assigned to the l,andlord on a without recourse basis.

(e) The Prernises shall be and rernain until Closing at the risk of the Tenarrt. In the
event of material clamage by fire or other hazard to the Premises or aÍìy part

LÉiG¿\1, l:45719502 I



thereof occurring betbre the Closing Date, the Tenaut shall immecliately advise

the Landlord thereof by Notice in rvriting. Notr'*,ithstanding the occun'ence of alry

of the fbregoing. the Lancllord shall cornplete the Transaction contelnplated herein

in accordance rvith the terms hereof rvithout leduction of the Surrender

Consideration and the proceeds of any iusurance available or acttrally paicl or
payable to the Tenant shall be paid and/or assignecl to the Landlord on a rvithout
recourse basis.

5.2 Contracts

I'he Tenant covenants to termiuate ettèctive as of the Closing Date, at its sole cost and expense.

all Contlacts insotbr as they relate to the Premises.

5.3 Releases

The Landlord shall use reasonable efforts to assist the Tenant and shall co-operate rvith the
'l'enanr. as reasonably requested, to obtain lrom thild parties a full release of the T'etlant's

obligations under the Permittecl Encumbrances to the extent that the Tenant is bound thereby,

and shall provicle such fÌnancial ancl other inforrnation and enter into such assumption

agreernents as such tlrird parties may reasonably require, in form and substance acceptable to
each of the parlies thereto acting reasonably and rvithout delay.

ARTICLE 6
REPRESENTATIONS, WARRANTIES & COVENANTS

6.1 Tenantts Representations and Warranties

I'he Tenant represents and rvaruants to and in tavour of the Landlord that as of the Execution
Date ancl as of Clositrg as to the tbllowing ancl acknorvledges and contirms that the Landlord is

lel¡'ing upon such replesentatiolrs and lvarranties irt corutection n,ith the entering into of this
Agreernent:

(a) the execution, delivery and pelformance by the Tenant of this Agl'eeurent has

beerr duly authorized by all necessaly corporatc action on thc part of the Tenont
subject to the Approval and Vesting Order and authorization as is required by the

Coutt

(b) tfre Tenant is not a non-resiclent of Canada rvithin the meaning of the Income Tcx

Act (Canada):

(c) the Tenant is a registlant for the purposes of the tax imposed under Part IX of the
Excise Tax Ac:l;

(d) the Tenant is the sole tenant of the Premises;

(e) the Tenant has no knorvledge of any non-n'ronetary material breach of the Lease
on the part of the Tenant. save these CCAA Proceeclings and its insolvency, or
auy nraterial issue rvith the Premises in breach of the Lease rvhich rvould not be
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(Ð

visible during any lvalkthrough inspection conducted by the Lalrcllold, acting
reasonably;

the Tenant has no knowledge of any prosecution or claims in any material
respects against the'fenant by any Govenunent Authority. or complaiuts. requests

to the Tenant to comply or orders to comply lvhich are tnaterial and are

outstanding or pending irom any Government Authority rvith respect to the

Plemises;

(g) subject to obtaining the Approval and Vesting Order, the execution, delivery aud

performance by tlre Tenant of this Agreement

(i) does not (ol rvould not rvith the giving of notice, the lapse of time or the

happeníng of any other event or conditíorr) require any consent or
approval under. result in a breach or a violation o1. or conflict rvith, any of
the terms or provisions of its constating documents or by-lar.r,s or any

contl'acts or instruments to rvhich it is a party ol' pursuant to rvhich any of
its assets or property may be attècted, including ally consent or approval
from a mortgagee or lender or its respective agent, servicer or hypothecary
replesentative ol such other creditor to the Landlorcl or its affiliates rvith
security on all or part of a Propelty, other than those rvhich rvill be

obtained by Closing;

The Tenant's representations and warranties shall survive Closing for a period of one (1) yeat

thereafter.

6.2 LandlordrsRepresentations andWart'anties

The Landlord represents and warants to and in favour of the Tenant that as of the Execution
Date and as ol'Closing as to the follorving and acknorvledges and contirms that the Tenant is
relying upon such representations and rvarranties in connection rvith the entering into of this
Agreement:

(a) the Landlord has been duly incorporated and is validly subsisting under the l,aw,s

of the jnlisdiction of its incolporation. and has all lequisite corporate capacity,
powel ancl authority to can'y on its busilress as now concluctecl by it arrd to urvtt its
properties arrcl assets and is qualitied to carry on business urrder the Lar.vs of the
jurisdictions rvhere it carries on a materia[ portion of its business;

(b) the Landlord is not a non-resident of Canada rvithin the meaning of the hrconrc
Tttx AcÍ (Canada);

(c) the Landlord is a legistrant for tlie purposes of the tax imposed uncler Part lX ot
the E,tci.se Tax Act:

(d) the execution. delivery and performance by the l-andlorcl of this Agreement

(i) has been duly authorized by all necessary corporate action on the part of
the Landlord:
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(ii) does not (or rvould not rvith the giving of notice. the lapse of tirne or the

happening of arry other event ol condition) require any consent or
approval uncler, result in a breach or a violation of, or conflict with, any of
the terms or provisions of its constating doculnents or by-laws or any

contracts or instruments to rvhich it is a party or pursuant to which any of
its assets or property may be affècted. including any consent or approval
trom a moftgagee or lender or its respective ageut. servicer ol hypothecary
representative or such other creditr¡r to the Landlord or its atfrliates rvitlr
security on all or part of a Property; and

(¡ii) will not result in the violation of any Larvs;

(e) fdeleted]

(f) the Landlord is the registered and beneficial owner. ground lessee. enrphyteuta or
liead tenant of the Property and the sole and beneficial lessor undel the Leases fot'
the Prenrises;

(g) this Agreernent has been cluly executed and deliverecl by the l,andlord and

constitutes legal, valicl ancl binding obligations of the [,andlord. enfbrceable
against it in accordance rvith their respective terms subject only to any limitation
under applicable [,alvs relating to (i) bankruptcy. rvincling-up, insolvency.
arlaugenìellt and other sirnilar Larvs of general application affecting the
enfbrcement of creditors' rights, and (ii) the discretion that a courl may exercise

in the glanting of equitable remedies such as specìfic perfortnance and injunctionl

(h) the [,andlord has reviewed and is fanliliar with all of the ternrs aud conditions of
the Leases; and

the Lancllold has, and will have at Closing, all fìrnds on hancl necessary to pay the
Srrrrencler Consideration and any Taxes payable in connection lvith the

Transaction.

The Landlord's representations and rvarranties shall sulive Closing fbr a period of one (l) year

thereafter.

6.3 Landlord's Covenants

(a) 'l-he [,andlord shalI use comnìercially reasonable eftbrts to take allsuch actions as

are rvithin its porver or control. and to cause other actions to be taken which are

not rvithin its porver or control. so as to ensure cornpliance r.vith each of the
conditions and covenants set forth in Afticle 7 which are for the benefit of any
other Party.

(b) The Landlold shall take any and all steps in order to avoid the filing of an

applícation for. or the issuance of any interim Order ol other Order which rvould
have the effect of delaying or preventitrg the Closing. and if any such interim
Older or othel Ordel is issuecl. the Lancllold shall take any and all steps to have it'
rescinded, revoked or set aside as soon as possible. For greater certainty, "any

(i)
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(c)

and all steps" shall include, committing to or effecting undertakings, a consent

agreetnent, a holcl separate arrangement, a consent Orcler, a hold separate Order. a

sale, a clivestiture, a dispositìon or othel action, in any such case without any
reduction of the Surrender Considelation. Nothing lTerein shall preverrt the

Landlcud fì'orn taking any necessary steps against the Tenant or alty related party
in these CCAA Proceeclings in respect of any other property, matter or thing.

The t.andlold rvill promptly notity the'fenant and the Teuant rvill promptly notity
the l-andlord upon:

(i) becoming aware of arry Order ot' any complaint requesting an Ot'der

restraining or enjoining the execution of this Agreement or the

consumnlation of the'Iransactions; or

(ii) receiving any notice tÌont any Govemmental Authority of its intentioll:

(A) to institute a suit or proceecling to restrain or enjoin the execution of
this Agreement or the consummation of the Transaction; or

(B) to nullify or render ineffective this Agreenlent or the Transaction if
corrsurlrmated.

(cl) F'or a period tiom the Closing Date to the date that is fifteen (15) rveeks from the
Closing Date (the "Post-Closing Access Period"), the Tenant and its agents and

their respective representatives (collectively, the "Accessing Parties") shall have

access to the Preurises to occupy the Premises in ordel' fbr one or tìlrìl'e of the

Accessiug Parties to conduct a liquiclation sale of the luventory and/or the FF&l:
and/ol to remove any of the Excluded Assets, in accordance rvith the Access

Agreement, and, rvithout lirnitation, subject to the requirelnents to make payment
ancl the other obligations thereil'r. The Tenant shall not be obligatecl to remove
an-v- Excluded Assets or lepair the Premises (other than as expressly statecl in the

Access Agreen'rent). Any Excluded Assets lefl on the Premises at the expiry of the

Post-Closing Acc.ess Period shall becorne the property of the Landlorcl r.r,ithout a

bill of sale, representation, warranty or other title documentation. This Section

shall sru'vive ancl not merge on Closing.

6.4 Tenant's Covenants

The -I'enant 
agrees. that suþiect to the Initial Order, the SISP Order and the Approval and Vestíng

Ordel'. to thel'eafter take all cornurercially reasonable actions as are withìn its porver or cotttLol,

and to use its comrnercially reasonable efÏ-orts to cause other actions to be taken r.vhich are not
rvithin its power or contlol, so as to fulfill the conditions set f'orth in Article 7 tvhich are fbr the

benetìt of the'I'enant or the rnutt¡al benefit of the Parties.

6.5 Tax Matters

ln adclition to the le¡rresentatíous and warranties set foúh in Section 6.2. the l,andlord further
warrants. represents and covenants to the 'I'enant, and acknowledges and cortfirms that the
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Tenant is relying on such represelrtations and rvaruanties. indemnities and coveuatrts in

connection ivith the entering into of this Agreernent. that:

(a) the Lancllord is duly registered under Subdivision (d) of Division V of Part IX of
the [ixcise Tax Act with respect to the goods and services tax and harmonized
sales tax. and that its registration nurnber shall be proviclecl at closing lvhich
registlation shall be in fi.lll ftrrce and efTèct and shall not have been cancelled or'

revoked on the Clrrsing Date;

(t) the Landlorcl has entered into this Agreement and is accepting a surrender of the
Leases and the Real Property Interests on the Closing Date, as principal tbr its
own account and not as an agent. nourinee. trustee or otherrvise on behalf of
another Person;

(c) to the extent permitted under subsectiott 221(2) of the E.rcise Tar AcÍ and an¡,

equivaleflt or correspolding provision uncler any applicable provincial or

teLritorial legislation. the Landlord shall self'-assess and remit directl,v to the

appropriate Governmental Authority any Taxes including goods and services tax
ol' harmonizecl sales tax. as the case rlay be. irnposed under the Excíse Tax Acl
and an.v- similar value adcled or multi-staged tax or sales tax irnposecl by any

applicabte provincial or territorial legislation payable in connection rvith the

T'rausaction, itrchlding the surrender of the Leases aud the Real Property lnterests;

(d) on Closiug, the Landlord r.vill pay. in adclition to the Surrendel Consideration. and

the Tetrant rvill collect, any Taxes inclucling transfer taxes as rvell as goocls and

services ta.x ol' harmonized sales tax. as the case may be. imposed ultcler the

Excise Tcn ,4cÍ and arry sinrilar value adcled or multi-staged tax or sales tax

exigible on the 'l'ransaction, except to the extent that the l,andlord is permitted

under subsection 221(2) of the Excise T'ctx Act and any equivalent or
corresponding provision under any applicable provincial or territorial legislation
to self:assess and remit such Taxes directly to the appropriate Goverutnental
Authority, and the t.andlord shall have executed and delivered a certitìcate.
unclertaking and indemnity rvhich includes its certification of its registration
number issuecl under the Esci.ye Tox Act, and incorporates the provisiorts of this

Section 6.5 (the "GST/HST Certificate, Undertaking :rnd lndemnity");

(e) the Landlord shall make and file alt required retuln(s) in accordance rvith the

requirements of subsection 228(4) of the E.rcise Tas Ac:f and any equivalerrt or

corresponding provision uuder any applicable provincial or teritorial legislation:

ancl

(Ð the Landlord shall indemnify' and save the Tenant harmless fi'otn and against any

and all Taxes including tl'ansfer ta,res and goods and services tax or harnronized

sales tax, as the case may be. imposed under the Excise Tar Acl and any similar
value added or multi-staged tax ol sales tax, peualties, costs and/or interest rvhich
nray become payable by or assessed against the Tenant as a result of an-v failure
by the Tenant to collect and remit any goods and selvices tax ol harmonized sales

tax payable under the Excise Tux Act or any similar value added or rnulti-staged
tax or sales tax ancl applicable on the Transaction or as a result of any inaccuracy,
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misstatentent or tnisrepresentation made by the Landlord on the Closing Date in
colrlrection rvith any lnatter raisecl in this Section 6.5 or contained in the

GST/HST Certificate, Underlaking and Indemnity or any làilure by the Landlorcl
to comply with the provisirus of this Sectiort 6.5 or the GST/HST Certificate,
Undertaking and lndernnity.

'l'he provisions of this Section 6.5 shall survive and ttot llìerge on Closing.

6.6 Survival of Covenants,

Except as otherlvise expressly provided in this Agreement to the contrary. no representations,

r.varranties, covenants or agreements of the 'l'enant ol the Landlord ín this Agreement shall

survive the Closing.

ARTICLE 7
CLOSING

1.1 Conditions of Closing for the Benefit of the Landlord

The Landlord's obligation to complete the Transaction is subject to the ibllowing conditions to
be filfìlted or performed. on or betbre the Closing Date. rvhich conditions are for the exclusive

benetit of the Landlord and may be rvaived, in rvhole or in part, by the Landlord:

(a) the representations and warranties of the Tenant in Section 6.1 shall be true and

con'ect as of the Closing Date with the same force and effect as if such

leplesentations and rvarranties rvere made on and as of such date;

(b) the Tenant shall have performed and complied rvith all of the other tetms ancl

conditions in this Agreement on its part to be perfbrruecl or complied rvith at ol
before Closing in all lnaterial respects ancl shall have executed and delivered or
caused to have been executecl and delivered to the Landlord at Closing all the

Closing Documents contemplated or required to be so executed and delivered in
this Agreenrent;

(c) the Lancllord shall have received the Closing Docutnents.

7.2 Contlitions of Closing for the Benefit of the Tenant

'T'he T'errant's obligation to cornplete the 'fransaction is subject to the f,ollorvirtg conditions to be

filfilled or pelformed. on or before the Closing Date, rvhich conditions are for the exclusive
benefrt of the Tenant and may be rvaived. in rvhole or itt part, by the Tenant:

(a) the representations ancl rvarranlies of the Landlord in Section 6.2 shall be true and

corLect as of the Closing Date rvith the sanre force and effect as if such
repleseutations and rvarranties rvere lnade on and as of such date;

(b) the l,andlord shall have paid the Surrencler Consideration and any Taxes payable
to the 'Ienant that are not self'-assessed and renritted by the l,andlord, subject to
the adjustrnents in accordance with this Agreement, in its entirety to the Monitor
and shall have performecl and cornplied rvith all of the ternrs and conditions in this
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Agreement on ils part to be perforrned or complied rvith at ol before Closing in all
material respects and shall have executed and clelivered or causecl to have been

executed ancl delivered to the Tenant at Closing all the documents contemplated
required to be so e,recuted and delivered in this Agreemettt; and

(c) the'Ienant shallhave received the Closing f)ocuments.

7.3 Conditions of Closing for the Mutual Benefit of the Parties

Tlre obligations of either the Tenant or the Landlolcl to complete the Transaction ate subject to

the tbllorving conditious to be futfilled or pert-ortuecl, on or before the Cìlosing Date, which
conditiolts are for the mutual benefit of each of the parties and may only be lvaivecl, in,'vhole or
in part, by agreernent of tlre parties to this Agreement:

(a) the Approval and Vesting Order, substantiall¡r in the fonn attachecl hereto as

Schedule o'E", shall have been issued and entered by the Court; and

(b) the Morritor shall have deliveled the Monitor''s Certifìcate.

7.4 Closirrg Documents

On or before Closing. subject to the plovisions of this Agreement. the'Ienant and the Landlord
shall. execute or cause to be executed and shall deliver or cause to be clelivered into escrow (in a
sulfìcient number of copies or counterparts fbr the Landlord and the Tenant and, where
applicable, in registerable form), the follorving, rvhich shall be in form and substance reasonably
satislbctoly to the Landlord and the Tenant and their respective solicitors:

(a) By tlre Tenant ancl the Landlotd:

(i) the Lease Amendrnent and Sun'ender Agreernerrt for each Lease;

(ii) the Assignment and Assuurption of Realty Tax Appeals;

(iii) the Assignment and Assumption of Assumed Liabilities:

(iv) a deed of canc.ellation in registLable f'otm consenting to the canoellation of
all registrations nracle at the land registry office in respect of any Lease ti¡r
Premises situated in the Province of Québec. rvhich shall be plepared by
the solicitors of,the l,andlord atthe sole cost and expense of the l,andlorcl
and approved b-v the Tenant's solicitols. acting reasonably;

(v) the Access Agreement; and

(vi) such other documents as each Party or each Party's solicitors shall
reasonably require in good faith in accordance rvith this Agreement ot' as

may be requilecl under applicable l.arvs.

(b) By the Tenant:

(i) the Approval and Vesting Order;
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(iv) such other documents as the Landlord or the Landlord's solicitors shall
reasonably require in good tàith in accordance rvith this Agreement or as

nray be required under applicable l,arvs.

(c) By the [.andlord:

(i) the Surrender Consicleration, subject to the adjustntents in accordance rvith
this Agreement, plus all Taxes requirecl to be collected by the Tellant
pursuant to this Agreement:

(ì i)

(iii)

(ii)

(iii)

(iv)

(v)

the statement of ad.iustmelrts evidencing the acljustments llrade at Closing;

all master keys lelatirrg to the Premises. if any. all security cards and

access carcls relating to the Premises, if any. ancl all contbinatiorts and

passwords to vaults and combination locks and other security featttres

located in the Premises, if any, in each case, to the extent in the possession

of the'Ieuant, provided that such keys ancl such other itlfortnatiott tnay be

retained by the Tenant during the Post-Closing Access Period; and

GST/HST Certificate, Undertaking ancl Indemnity;

the Matching Security. if applicable;

the Release of Property Claims: and

such other documents as the Tenant or the Tenant's solicitors shall
reasonably require in good faith in accorclance with this Agreetnelrt or as

may be lequired under applicable Larvs.

/.1 Closing Date

(a) Subject to the SISP Order. the completion of the'lì'ansaction contemplated by this
Agteement (the "Closing") slrall take place at l0:00 a.m. ('l'ot'onto time) on the

Closing f)ate atthe Tolonto otTìce of Osler, f{oskin and []arcourt [,[,P, or at such

other place as may be agreed upon by the'l'enant and the l-andlord in writing.

(b) Subject to satisfaction or lvaivel by the relevant Party ol Parties. as applicable, of
the conditions of closing ìn its favour containecl in this Article 7, at Cllosing. the
Landlord rvill pay ol satisfo the Sun'ender Consideration in accordance rvith
Article 3. and the Closing of the Transaction rvill take efTect. pursuant to the

Approval and Vcsting OldeÍ. upon delivery of the Monitor's Certificate.

7.6 Confirmation of Satisfaction of Conditions

On the Closing Date, subject to satisfaction or u,aiver by the televant Party or PaÉies, as

applicable, of the conditions of Clclsing in its tavour contained in Arlicle 7,the parties or their
respective solicitors shall conhrm to the Monitor tlre satistàction of all conditions to Closing. and
upon the Monitor receiving the Sun'ender Consideration. sub.iect to the adjustments in
accoldance lvith this Agreement, the Monitor sliall deliver copies of the Monitor's Certifìcate to
the Parties hereto and release the Surrender Consideration, as rvell as any il'axes payable to the
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Tenant that are not self- assessecl ancl remitted by the Landlorcl, to the Tenant and l'ollorving
Closing file the Monitor''s Celtificate rvith the Court.

7.7 Closing

(a) The Surrender Consicleration, as rvell as any Taxes payable to the Tenatrt that are

not selÊ assessed and rernitted by the Lanctlold, sub.iect to the ad.justtnents in

accordance rvittr this Agreement, shall be lielcl by the lvlonitor. in trust in a

separate interest bEaLing account. pending cornpletion of the Transaction ot'earlier
termination of this Agreement. In holcling and dealing rvith the firnds paitl to the

IVlonitor in trust and any iuterest earned thereon pursuant to this Agreement, the
Monitor is lrot bound in any rvay by any agreement other than this Section 7.7 and
the Monitor shall not assullle or be deemed to assurne arìy duty. liability or
responsibility othel than to holcl the trust funds and any interest earned thereon in
accordance with the provisions of this Section 7.7 and to paythe funds, and any

interest eamed thereon. to the Party becoming entitlecl thereto in accoldance rvith
the terurs of this Agleeurent. except in the event of a dispute betrveen the parties

as to entitlement to the tlust finds, of which the Monitor has been given uotice in
rvritiltg, the Monitor may. in its sole. subjective aud unreviewable discretion, or
shall, if requested by either of the pafties. pay the trust lùnds and any and all
intelest earned theleolr into court. rvhereupon the Monitor shall have no fufiher
obligations relating to the trust t-unds or any interest earned thereon or otherrvise
hereunder.

(lr) The Monitor shall not. under auy circumstances. be required to verify or
determine the validity of any rvritten notice or othel document rvhatsoever
delivered to the lVlonitol in connectir-rn rvith the tnrst fur,ds and the Monitor is
hereby relieved of any liabilit¡.' or responsibility lbr any loss or danrage rvhich
may arise as a result of the acceptance by the Monitor of any such rvritten notice
or othet docurnent.

(c) On or befor:e Closing" the parties'respective solicitors shall exchange the Closing
Docurnents in escrorv and the Surrender Cousideration. as rvell as any 'l'axes

payable to the Tenant that are not self'- assessed and remitted by the l,andloril,
subject to the adjustments in accordance with this Agreement, shall be delivered
to or paid to the order of the Monitor, in tlust, and shall remain in escrorv rvith the
Monitol until the Monitor has deliveled the Monitor's Certifìcate to the Tenant
ancl the Landlord, upon the occlutence of rvhich the escrow shall be lifted. the
Closing Documents shall take effèct as of the clate and tinre set out in the
Monitor's Certifìcate, the entire alnount of the Surrender Consideratiou, as rvell as

any Taxes payable to the Tenant that are not self- assessed and remittecl by the
Lancllord, subject to the adjustrnents in accordance rvith this Agreement, shall be

fbrthrvith released to the Tenant and the Closing shall be deemed to have occurred
as ol'such date and time sct ont in the Monitor's Clertificate and fully signed
Cllosing Documents shall be released to each of the T'enant and l,andlorcl.

(d) The parties acknorvledge that, notwithstanding that the Monitor is not a party to
this Agreement, the Monitol nray lely upon the provisions of this Section 7.7.
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(e) This Section 7.7 shall survive the Closing or terminalion of this Agreet'nent.

7.8 Filings anrl Authorizations

(a) Each of the Tenant and the t,andlord. as promptl¡r as practicable after the

executiotr of this Agreetnent. rvill nrake, or cause to be llade, all such filings and

submissions under all Larvs applicable to it. as nray be required for it to
consumm¿ìte the Tlansaction in accordance with the terns of this Agleettrettt
other than the motion seeking approval of the Transaction and the issuance of the

Apploval and Vesting Ol'der. T'he Tenant and the Landlord shall co-ordinate and

cooperate rvith one another in exchanging such infbnnation and supplying such

assistance as nray be reasonably requested by each in contrection rvith the
foregoing including, providing each other rvith all notices and infbnnation
supplied to or tiled rvith any Governrnental Authority (except for notices and

infbrmatiorl r.vhich the 'Ienarrt or the Landlord, in eacli case acting reasouably,

considers highly contìdential and sensitive rvhich may be filed on a conficlential
basis), and all notices and con'espondence received tì'om any Covenlnental
Authority.

(b) 'Ihe Parlies acknowledge ancl agree that the Monitor shall be entitled to deliver
the Monitor's Ceftificatc to the Tenant and the l,andlord and tìle the Monitor's
Certitìcate ivith the Court, r.vithout independent investigation. upon (i) receiving
written confinnation ÍÌom the T'enant and the Landlorcl or their respective
solicitors that all conditions of Closing have been satisfied or rvaived. and setting

out the amount of the Surrender Consideration and I'axes payable to the Tenant
that are not self-assessed and rernitted by the Larrdlord, and (ii) receipt of such

Surrender Consideration and Taxes by the Monitor. and the Monitor shall have no

liability to the Tenant or the Landlorcl ol any other Person as a result of tiling the

Monitor's Certificate.

7.9 Court M¿rtters

(a) The Tenant shall consult and co-orclinate with the Landlord and their respective
legal aclvisols regarding the parlies upon whorn the motiou seeking the Approval
and Vesting Order will be served.

(b) lfhe Lancllold shall provicle such iuf-onnation ancl take such acfions as may be

reasonably requested b-v the Tenant to assist the'l-euant in obtaining the Approval
and Vesting Order and any other order of the Coult reasottably necessary to
consummate the transactiotrs contettrplated by this Agreement.

(c) Notrvithstanding any.thing else contained in this Agreement or elsevr4rere, the
Lancllord acknorvledges and agrees that the Tenant cannot guarantee that it will
obtain the Approval ancl Vesting Order and the Approval ancl Vesting Order may
or may not be gt'anted by the Court.

1.10 Termin:rtion

This Agreerìrent may, by trotice in writing given at or prior to Closing, be terminated:
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(a) by mulual consent of the Landlord and Tenant (in respect of rvhich the Tenant

shall require the consent of the DIP Lenders and Monitor to provide its consent)

or on further order of the Couft;

(b) bythe Landlord if any of the conditions in Section 7.1 have llot been satisfìed on

or befol'e the Closing Date and the l,andlord has not waived such condition;

(c) by the Tellant ivith the consent of the DIP Lenclels aud the Monitol if any of the

conditions in Section 7.2 have not been satisl'ied on or befole the Closing Date

and the T'enant has not u,aited such condition; or

(d) by either Party if any of the conclitious precedent in Section 7.3 have not been

satisfiect ou or before the Closing Date and the parties have not rvaived sttch

condition: or

(e) by eitherparty (rvith the consent of the DìP Lenders and the Monitor) if Closing

has not occurred on or betbre the Closing Date. providecl that the terminating
party may not terminate this Agreement pursuant to this Section 7.10(e) if it has

tàiled to perform any one or nlore of its obligations or covenants urtcler thís

Agreernent anil the Closing has not occurred because of such failure.

ARTICLE 8

OTHER PROVISIONS

8.t Confitlentiality

The Tellant shall only be eutitlecl to clisclose this Agleement and all information provided by the

t,andtord in connection herewith, to the Court. the Monitor. the DIP Lenders and to parties in

interest to the CCAA Proceedings. The Agreement will otherrvise be kept contìdential. To the

exteltt the Agleenrent is to be included in n'rotion materials. a sealing order will be sought for
comurercially sensitive financial or similar intbrmation as parl of the Approval and Vesting
Order. 'fhis Section shall survive and not merge on Closing.

8,2 Leasehold lnterest

Notrvithstanding any provision of this Agleenrent to the contrary, for purposes of this Agreement

and each Ctosing Document: (i) all references to o'Lease" include any sublease or agl'eement to

sublease by rvhich the Tenant (as subteuant) holds its interest in, and/or riglrt to occtrpy the

related Prenrises, (ii) for the Plenrises u,hich are subject to a sublease or agl'eement to stlblease

(rather than a lease) in tàvout ol'tlie'T'enant, all tefèrences to the'l'enaut's "leasehold" interest in

such Premises shall mean the '['enant's "subleasehold" interest. where applicable (rather than a

leasehold intelest) in such Plemises, any relèrence to "Landlord" shall mean the sublandlord
under the applicable sublease or agreement to sublease put'suaut to which the Tenant (as

subtenant) holds its interest in. and/or rìght to occupy such Plernises, and any reference to
"sublease" shall mean a sub-sublease in such Premises in tàvour of the T'enant. and (iii) all other
similar refèrelrces lelating to the Leases and Prenlises shall be ínterpreted and construed in a

similar manner'. The Tenant warrants that there is no valid sublease or licence of the Plemise.
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8.3 Tinle of the Essence

Time shall be of the essence of this Agreement.

8.1 Entire Agreement

This Agreemellt constitutes the entire agreement between the parties u,ith respect to the

transactions contemplated in this Agreentent and sttpersedes all prior agreet'trents.

tunderstandings, negotiations ancl discussions, whether crral or rvritten. of the parties with respect

t6 the subject matter of this Agreement, There ate no representations, wan'atrties, covenants,

conditions or other a-qreetìteuts. legal or couventional, expLess or implied. collateral, statutory or

othenvise. between the parties in connection rvith the subject tnatter of this Agreenrent, except as

specitìcally set folth in this Agreement. The parties have not relied and are ltot relying ott any

other infbrmation, discussion ol't¡nderstanding in entering into and completing the transactions
contemplated by this Agreement.

8.5 Waiver

(a) No rvaiver of any of the provisions of this Agreement shall be deelned to
constitute a waiver of any other prc'rvision (rvhether or not similar). nor shall such

rvaiver be binding unless executed in rvriting by the Party to be bouncl by the
rvaiver.

(b) No failul'e on the paft of the'l'enant or the l,ancllord to exercise, aud no delay in
exercisiug any right uncler this Agleenrent shall operate as a waiver of such right;
nor shall any single or partial exercise of any such right ¡treclude atry other or
further exercise of such right or the exercise of any other right.

8.6 f,'urther Assurances

Each of the parties covenants ancl agrees to do such things, to attencl such llreetings and to
execute such further surrenclers, releases, conveyances, ttattsfers, documents and assttrances as

rnay be deemed necessary or aclvisable fì'om tinre to time ilr order to effectively suu'ender the

Leases and the Real Property lnterests to the Landlord and carry out the tel'ms alrd conditions of
tlris Agreement in accordance with their true ìntent. The provisions of this Section 8.7 shall

survive and shall not merge on Closing.

8,7 Severability

lf any provision of this Agreement shall be detennined by a coLrrt of competent.iurisclictiolr to be

illegal. invalid or urrenforceable, that provision shall be severed fì'onr this Agreement and the

remaining provisiotts shall continue in tull force and effect,

8.8 Governing Larv

This Agreenrent shall be governed by ancl interpreted and enforcecl in accordance rvith the laws
of the Province of Ontario, and tlre federal larvs of Canada applicable therein. Each Party
irrevocabl-v and unconclitionally submits to the jurisdiction of the coufts of the Province of
Ontario rvith respect to any action or proceeding arising out of ol relating to this Agreemeut or
the Transaction, and waives. to the fullest extent permitted by applicable Larvs. any objection
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that it nìay no\v or hereaftel' have to the venue of any action or proceecling arisitrg c'tut of or
relating to this Agreement or the Transactiol'r in any court of the Plovince of Ontario. Each of
the Parties hereby in'evocably tvaives, to the fullest extent perrnitted by applìcable Larvs, the

defelrce of an inconvenient lbrum to the nraintenance of such action ol proceeding itr any such

court,

8.9 English Language

T'he parties hereto have requested that this Agreement be clrafted in English only. Zes ¡tarties atr
présenle .s ont denmndé à ce qtrc la présente conttenÍiott ,soit rédigée en rmglais seulenrcnl.

8.10 StatuteReferences

Any refèrellce in this Agreement to any statute or any section thereol'shall, unless otherrvise
explessly stated, be deenrecl to be a reference to such statute or sectioll as anrencled. restated or

re-enacted fiom time to time.

8.1I Headings

T'he division of this Agreement into Sectíons, the insertion of headings is for conveltience of
refet'ence only and are not to be considerecl in. ancl shall not attèct. the constrttction or
interpretation of any provision of this Agreemettt.

8.12 References

Where in this Agreement refèrence is made to an article or section, the reference is to an article
or section in this Agreement unless the context inclicates the reference is to some othet
agreement. The terms "this Agreeluent", "hÈr'eof", "hereunder" and simifar expressions refel to
this Agreemelrt and not to any particulal Afticle, Section or other portion hereof and irtclucle any
agreement supplemental hereto. T"he word 'oincludes" or "including" shall nrean "includes
r','ithout Iimitation" or "including without limitation", respectively. 'l'he word "or" is not
exclusive.

8.13 Number and Gender

Llnless the context requires otherrvise" n,orcls inrporting the singular include the plural and vice
versa and lvords irnporting gender include all genders.

8.14 Business Dnys

lf any payment is required to be macle or other action is lequiled to be taken pursuant to this
Agreertretrt on a day lvhich is not a Business Day, then such payment or action shall be made ot'

taken on the next Busirress Day. All actions to be made or taken by a particular Busilless Day
must be made or taken by no later than 5:00 p.nr. (Toronto tirne) ou a Business Day artd any
action rnacle or taken thereafter shall be deeured to have been made and received on the next
Business Day.
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8.15 Currency and Payment Obligations

Except as otherwise expressly provided in this Agreement all dollar amounts referred to in this

Agreernent are stated in Canadian Dollars.

8.16 Notice

Notwithstanding anything to the contrary contained in the Lease, any notice. consent or approval
required or permitted to be given in connection with this Ag:eement or the [.,eases (a "Notice")
shall be in rvriting ancl shall be sufficiently given if clelivered (rvhether in person, by courier
service or other personal method of clelivery). or if transmitted by facsimile or e-mail:

(a) in the case of a Notice to the Tenant at:

Sears Canada [nc.
290 Yonge Street, Suite 700
T'oronto. ON M5B 2C3

Attn:
Ernail:

With a copy to:

Osler. Hoskin & Harcourt LLP
100 King Street West
I First Canaclian Place
suite 6200, P.o. Box 50

Toronlo, ON M5X lB8

Attn: Marc Wasserman &,Trccy Sancller

Email: mwasserman@osler.com / tsandler@,osler.corn

With a copy to:

FTI Consulting Canada Inc.
'l'D South'l'ower
Suite 2010, P.O. Box 104
'I'oronto, ON M5K lG8

O

o

Attn:
Email

Paul Bishop
paul.bishop@ft iconsulting.com

With a copy to:

Norton Rose Fulbright Canada LLP
Suite 3800, Royal Bank Plaza, South Torver
200 Bay Street, P.O. Box 84
Toronto, ON M5J 224
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Attn: Orestes Pasparakis & Virginie Gauthier
E¡na il: orestes.pasparakis@nortonrosefilblight.corn
v irgirrie. gauthier@nortonrosefulbright.com

&.

(b) in the case of a Notice to the Lancllorcl at:

o

rvith a copy to:.

Blaney McMurtry [.LP

Attention: John Wolf ancl Davicl Ullmann

A Notice is deemed to be given and received (i) if sent by personal delivery or same clay c'ourier,

on the date of deliver)/ if it is a Business Day and the delivery rvas ntacle prior to 5:00 p,m. (local

time in the place of receipt) and otherwise on the rtext Business Day. (ii) if sent by overnight
courier, on the next Business Day. or (iii) if transrnitted by làcsimile. on the Business Day
fbllorving the date of confìrmation of transmission by the originating fàcsimíle. or (iv) if sent b-v

email. rvhen the sencler receives an ernail from the recipient acknowledging receipt, provicled that
an automatic "read receipt" does not corlstitute acknowlcdgment oIan email for prrposes of this
section. Any Paúy may change its addless lor service liom time to time by providing a Notice in
accordance rvith the t-oregoitrg. Any subsequent Notice must be sent to the Party at its changed

address. Any element of a Party's address that is not specifically changed ìn a N<ltice rvill be

assumed not to be changed. Subject to Section Ll9, sending a copy ol'a Notice to a Paty's legal
c,ounsel as contemplated above is tbr intbnnatìon purposes only and does not constitute delivery
of the Notice to that Part-v. The fàilure to send a copy of a Notice to legal coultsel does not
invalidate delivery of that Notice to a Party.

8.17 Subdivision ControlLegislation

This Agreement and the Transaction are subject to compliance rvith the applicable sr¡bdivision
control legislation to the extent applic.able.

8.18 Solicitors ns Agent and Tender

Any Notice, approval, rvaiver. agleerneut. instrument, document or communication pelmitted.
lequit'ed ol conteurplated in this Agreement (inclucling, rvithout limitation. any agreenrent to
amenct this Agleement) may be given or delivered atrd accepted or received by the Landlord's
solicitors on behalf of the Landlord and by the 'l'enant's solicitors on behalf of the 'lertant and

any tender ol Closing f)ocuments may be rnade upon the 'fenant's solicitors and the l,andlord's
solicitors, as the case rnay be.

8.19 No Registration of Agreement

'l'he Landlord covenants ancl agrees not to legister or cause ol permit to be registered this
Agreement ol any notice of this Agreement on title to any of the Ploperlies ancl that no ret-erence
to or notice of it or any caution. certifìc.ate of pending litígation or other similar court process in
respect thereof shall be registered on title to the Property and/or any part tliereof and the
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Landlord shall be deelned to be in material detàult under this Agreement il it makes, or cartses or
pennits. any registration to be nrade on title to the Propelty and/or any part thereof prior to the

successful cornpletion o1' the Tl'ansaction contemplated herein on the Closing Date. The
Landlorcl shall inclemnify and save the Tenant hannless from and agairtst any ancl all Clairns
whatsoever arising fiom or with respect to any suclr registration, inclucling, all the legal fees. on

a filll indelnnity basis, irrcluding those incurred by the Tenant r,vith respect to obtaining tlre

removal of such registration. This indemnity shall survive and not lllerge on the expiration, non-
conrpletion and/or termination of this Agreerneut for any reason.

8.20 Third Pnrty Costs

Each of the Parties hereto shall be responsible f<rr the costs of their orvn solicitors, respectively,
in respect of the Trausaction. l'he Landlord shall be solely lesponsible ftrr and shall pay. in
addition to the Surrendel Consideratiou. arly land transfèr taxes payable in couuection rvith the
-llransaction, all legistration taxes, fees and other costs payable in lespect of legistration of atty
clocuments to be registered by the Landlord at Closing and all federal and plovincial sales and

othel taxes payable upon or in conuection rvith the l'ransaction, including. goods anc{ services tax
cu hannonized sales tax or any similar value added or nrulti-staged tax imposed by any

applicable plovincial or territorial legislation, as the case rì'ìay be, ancl any other provincial sales

taxes. This Section 8.20 shall survive the Closing or the termination of this Agreerneut.

8.21 Interpretation

'l'he parties hereto acknor.vledge and agree that: (a) each Party and its counsel revierved and

negotiatecl the terms and provisions of this Agreemeut and have contributed to their revision. (b)
the rule of construction to the effect that any arnbiguities are resolved against the drafting Party
shall not be employed in the interpretation of this Agreement, and (c) the ternrs arrcl provisions of
this Agreenrent shall be construed fàirly as to all parties hereto and not in firvour of or against

any Party. regardless of rvhich Party rvas genelally responsible ftrr the preparation of this
Agreeurent.

8.22 No Third Party Beneficiaries

Each Pafty hereto intends that this Agreement shall not benetìt or create any right or cause of
actit¡n in or on behalf of any Person. other than the Parties hereto and the Monitor, and no

Person, other than the PaÉies hereto and the Monitor. shall be entitlecl to rely on the provisions
hereof in any Claim, proceeding, heariug or othel fbnrm. The Parties acknowledge and agree

that the Monitor, acting in its capacity as the Monitor. rvill have no liability in connection rvith
this Agreement whatsoever, in its capacity as Monitor. in its ¡relsoual capacity ot'otherwise.

8,23 Enurement

This Agreement shall becotne ett'ective r.vhen executed by the Tenant and the Landlord and after'

that time shall be binding upon and enure to the benefit of the parties and their respective heirs.
executors, personal legal representatives. successol's and permitted assigns. The Landlord has
anc1 shall have no right 1o assign. convey and/or tl'ansfer its rights and/or oblìgations hereunder or
to eft'ect a "change of control" so as to indirectly effèct the foregoing, without in cach case fìrst
obtaining the prior written consent of the Tenaut, rvhich consent may be arbitrarily and
unreasorrably rvithheld by the Tenant.
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8.24 Amendments

This Agreement may only be arnended, supplemented or other*,ise moditìed by written
agreemeltt signed by the T'enant and the Landlord, except that the time tbr cloing or completing

of auy matter plovided fol herein nray be extended ol abridged by an agreement in rvriting
signed by the Tenant or the 'fenant's scllicitors on one hand and the l.andlord ot the l.andlord's
solicitors on the other.

8.25 Counterparts and Delivery

All Parties agree that this Agreement and any amendrnertts hereto (and any other agreemeÌrts.

Notices. or documents contemplated hereby) may be executed in counterpart and transmitted by

tàcsimile or e-lnail (PDF) and that the reproduction of signatures in counterpalt by rvay of
facsimile or e-mail (PDF) lvill be treated as though such reproduction were execttted originals.

8,26 Closing Date and Tenant Liabilify

'l'he use of the term "Closing f)ate" in arry section in this Agreement rvltere it is t¡eant to be a

retèrence point in time t-orthe purpose of dividing liability betu,een the Tenant and the l,ancllorcl

before and after a point in time (such as paragraphs 2.2or 3.3) shatl not mean the date on lvhich
the Transaction closecl, but shall nrean the nrornent when the '['enant finally hancls over
possession of the Property and the Premises and ol suruenders all of its rights to the Premises to

the Landlord and has no further right. undel the Lease, the Access Agreement or othet'rvise, to
access or provide access to the Property lvithout the furthel consent ofthe Landlotd.

8.27 Real Estate lnvestment Trust

lf at any time any interest of t,andlord is helcl by a trust, the obligations of strch l,andlord

hereuncler and any other documents or agreernents contemplateil herein or clelivered in respect

hereof shall not be personally bincling upon, and lesoÉ shall not be had to. nor shall recourse or
satisfbction be souglrt fi'om. the plivate proper-ty of any of the trustees. unitholdels, annuitants

under a plan of rvhich a unitholder acts as a tmstee or carriel, or ot-ficers, employees or agents of
any trust, but the property of such Landlord only shall be bound by the obligations of Landlord
hereundel and thereunder,

lRemaindet' of Page IntentÍonall¡' Left Blankl

I FiG¿\t, I 45719501.1



IN W|TNESS 1VHEREOF the parties have execr¡ted this Agrcemont.

SEARS CANADA TNC.

By:

Byt
Title: Fn^-\h^Ð
Name:
Title:

ORCIIARD PARK SHOPPING CENTRE
HOLDINGS F{C., by ils maneger, wlthout
penonal fi¡bil¡ty, Priurri¡ Managcmenl Inc

Title:-..

By

By

Title:
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SCIIEDULE *Ä"
PREMTSES

Sears Department Store

Landlord leases to Tenant and 'Ienant leases from Landlord the follorving premises situated in
the City of Kelowna. Province of British Columbia, more paúicularly described in the l,ease and

forms a portion of the builclings located in the Orchard Park Shopping Centre which is knorvn
municipally as227l Harvey Avenue. Kelowna, British Columbia VIY 6H2 and is situated on the

land legally described in Schedule "8" to the Lease. (the "Sears Department Leased
Premises")

Sears Home Store

Lancllord leases to 'fenant and ll'enant leases from Landlord the following premises situated in
the City of Kelowna, Province of British Colunrbia, more particularly described in the Lease and

ttrrms a portion of the buildings located in the Orchard Park Shopping Centre which is luown
municipally as227l Harvey Avenue, Kelowna British Colurnbia VIY 6H2 ancl is situated on the
land legally clescribed in Schedule "8" to the Lease. (the "Sears Home Leased Premises")
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SCHEDULE (68''

LEASE PARTICULARS

Sears Department Store

By a lease datecl September 1, l97l as amendeclby lease arnending agreements dated December
14, 1993, F'ebruary 7, 1994, April 17, 2001 and April 22,2010 between the l,andlorcl, as

landlord, and the Tenant. as tenant, cornprising of a forty (40) year lease term (collectively the
"Sears Department Lease")

Sears Home Store

By a lease dated September 29, 2000 as amended by lease amending agreement dated April 22,

2010 bet',veen the Landlord, as landlord, and the Tenant, as tenant, the Landlord grants to the
'l'enant three (3) consecutive ten (10) year option to extend initial term of ten (10) years

(collectively the "Sears Home Lease")
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SCHEDTJLE ('C''

EXCLUDED ASSETS

All intellectual property or proprietary rights. whether registered or not. and any

intangible property, owned. usecl or held by the Tenant;

All iterns, materials and sìgns bearing the logo, trade-urark, tracle-name or business name

or other mark or design of the Tenant;

AItFF&E and lnventory which have been renroved from the Premises by or on behalf of
the Tenant or its agents or their respective representatives prior to the expiry of the Post-

Closing Access Period;

Any property belonging to the subtenants, tianchisees or licensees of the Tenant or other
occupants of the Premises;

Any and all assets not located at a Premises or any asset not used directly and exclusively
at the Premisesl ancl

All rights and ilrterests ill trade-rnarks, trade-names, logos, commercial synrbols and
business names containing "Sears" or any other proprietary wording or intellectual
property rights of the Tenant or any of ils afÏiliates (including, the websites).

6.
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SCHEDULE "D'T
SURRENDER CONSIDERATION ALLOCATION

N/A
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SCIIEDT]LE "E'
APPROVAL AND VESTING ORDER

Court File No. CV-17-l1846-00CL

ONTARIO

SUPERIOR COURT OF JUSTICE

COMMERCIAL LIST

TIIE HONOURABLE MR. O. THE OTTI

JUSTICE HAINEY DAY OF ..20t7

IN THE MATTER OF THE COMPANIES' CREDITORS
ARRÀNGEIII:NT AC.T, R.S.C. 1985. c. C-36. AS AMENDED

AND IN'fIIB MATTIìR OF A PLAN OF' COMPROMISH, OR
ARRANGIÌMENT OIT SEARS CANADA INC., CORI]T.]IL
ÉLecrnteuE INC., s.L.H. TRANSPORT [NC., THE cur lNC.,
SEARS CONTACT SERVICES INC., INITIUM LOGISTICS
SERVICES INC., INITIUM COMMERCE LABS INC., INITIUM
TRADINC AND SOURCING CORP., SEARS FLOOR
COVERING CENTRES [NC,, I73470 CANADA INC.. 2497089

ONTARIO INC., 698874I CANADA ]NC., IOO117I I CANADA
INC., I592580 ONTARIO LIMITED. 95504I ALBERTA LT'D.,
420153I CANADA INC., I68886 CANADA INC.. AND 3339óI I
CANADA INC.
(each, an "Applicant", and collectively, the "Applicants")

APPROVAL AND VESTING ORDER - LEASE ST]RRENDER AGREEMENT -
KELOWNA HOME Ar[D KELOWNA FULL LINE (STORE # 1376 AND STORE #1827',)

THIS MOTION, made by the Applicants, pursuant to the Oonryanies' Creditors

ArrangemenÍ Act, R.S.C. 1985, c. c-36, as amended (the "CCAA") fcrr an order, inter alia,

approving: the lease surrendet and resiliatìon (the "Transaction") contemplated by a Lease

Surrender Agreement lretween Sears Canada Inc, ("Sears Canada"), as Tenant, and o (the

"Landlord") as Landlord dated a.2017 (the "Lease Surrender Agreement") and certain

related relief, was heard this day at 330 University Avenue, Toronto. Ontario.

ON READING the Notice of Motion of the Applicants, the Affidavit of Stephen

Champion sworn on o, 2017 including the exhibits thereto (the "Champion Affidavit"), and the

)

)

)
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o Report of FTI Consulting Canada Inc.. in its capacity as Monitor (the "Monitor"). filed, ancl

on hearing the submissions of respective counsel for the Applicants, the Monitor, the Landlorcl,

the DIP ABL Agent, the DIP Tenn Agent ancl such other counsel as rvere present, no one else

appearing althclugh duly served as appears from the Aftìdavit of Service of o sworn a.2017,

filed:

SERVICE AND DEFINITTONS

L T'[-tlS COUR'I' ORDERS that the time fbr service of the Notice of Motion and the Motion

Record helein is hereby abriclged and validated so that this Motion is properly rettrrnable today

ancl hereby dispenses with firrther service thereof.

2. T'HIS COURT ORDERS that any capitalizecl term used and not defined herein shallhave

the rneaning ascribed thereto in the Amencled and Restated Initial Order in these proceedings

dated June 22,2017 (the "lnitial Order"), or in the Lease Surrender Agreement, as applicable.

APPROVAL OF'THE I,EASE SURRENDER AGREEMENT

3. 'l'HlS COURT ORDFIRS AND DECLARES that the entering into of the'Iransaction by

Sears Canada is het'eby approvecl and ratified and that the execution of the Lease Surrender

Agreemeut by Sears Canada is hereby authorized, approvecl and ratified rvith such minor

amendments as Sears Canada (with the consent of the Monitor after consultation with the DIP

Lenders) and the Landlorcl lnay agree to in wliting. Sears Canada is hereby authorized and

dilected to take such additional steps ancl execute such additional documents as ma-v be

llecessary or desirable tbr the completion of the Transaction, including the surrender by Sears

Canada of its right, title and intel'est in and to the Leases ancl the Real Pt'operty Interests (each as

clet'inecl in the [,ease Surrender Agreernent) to the l-andlord and the Monitor shall be authorized

to take such additional steps in furtherance of its responsibilities under the Lease Surt'endet'

Agreement and this Orcler, and shall not incur any liability as a result thereof, Tlte legal

clescriptions and applicable land registry otTces rvith lespect to the Premises are as set out on

Schedule "8" hereto.

4. Tltls COTJRT ORDERS AND DECLARES that upon the delivery of a Monitor's

celtificate to the Landlord substantially in the f'orm attached as Schedule "4" hereto (the

"Monitorts Certificate"), alf of Sears Canada's rìght, title and interest in and tothe l-eases and
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the Real Ploperty Interests shall be sulrenclerecl to the Lancllord (rvith the Leases being resiliatecl)

free and clear of and trom any and all security interests (rvhether contractual, statutory, or

otherrvise). hypothecs. moftgages, trusts or cleemed trusts (u4rether contractual. statutory. or

otherwise). liens. executions, charges, or other financial or rnonetary claims, rvhether or not they

have affachecl or been pelfected. registered or filed and rvhether securecl, unsecurecl or otherwise

in lespect of the Leases and the Real Property luterests (collectively, the "Claims"), including.

r.vithout limiting the generality of the f'oregoing:

(a) the Achlinistration Charge. the FA Charge. the KERP Priority Charge. tlre

, Dilectors' Priority Charge, the DIP AllL Lenclels' Charge, the DIP T'enn

Lenders' Charge, the KERP Subordinated Charge and the Directot's' Subordinated

Charge (as such tenns are det-rned in the lnitial Order) ancl any other charges

hereafter glanted by this Coult in these proceedings (collectively, the "CCAA

Charges");

(b) all charges. security interests or claims eviclencecl by registrations put'suant to the

Personol Propert.t: Securiq, Act (f) or any othet' personal property l'egistry

systeur; and

(c) those Claims listed on Schedule "8" hereto;

(all of which are collectively referredto as the "Encumbrances". which tenn shall not include

the Permitted Encumbrances listed on Schedule "C" hereto), and, for greatet'cettaiut¡r, this Coutl

orders that all of the Clain'rs and Encurnblances atTectirtg or relating to the Leases. the Real

Property lnterests and/or the Premises are hereby expunged ancl clischargecl as against the Leases,

the Real Property lnterests arrd/or the Premises includirrg the real or imtnovable property

identified in Schedule "8".

5. l'tlls COUR| ORDERS that upon the legistration in the applicable land registry oflìce

of a certifìed copy of this Order in the manner prescribed by the applicable land registry oflice.

the applicable land registrar is hereby directed to specifÌcally discharge. cancel, delete and

expunge fì'orn title to the applicable leal or immovable property clescribed in Schedule "8" all of

the bncumbrances listed in Schedule "8" hereto.
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6. TI"llS COURT ORDERS that from and after the delively of the Monitot''s Certificate, all

Claims and h)ncnmtrralrces shall attach to the net proceeds lrom the 'I-ransaction (the "Net

Proceeds"), with the same priority as they had with respect to the Leases and the Real Propertv

Interests immediately prior to the Closing of the Transaction. as if the Transaction had not been

conrpleted.

7. THIS COURT ORDERS that. to the extent that obligations remain orving by the

Applicants under the DIP ABL Credit Agleenrent or the DIP Tem Creclit Agreement, the

Monitor be ancl is hereby autlrorized and directed to distribute, on behalf of the Applicants, on

the day of filing the Monitor's Certificate or as soon as practicable thereafter, the Net Proceeds,

in partial repayment of amounts then orving by the Applicants under the DIP ABI- Credit

Agreemelrt or the DIP'l er:m Credit Agreement, as applicable (a "Distribution").

8. THIS COURT ORDERS that any Distribution nrade pursuant to this Order shall be and

shall be deemed to be made free and c.lear of all Claims and Encunrbrances.

9. TTIIS COURT ORDHRS that, notrvithstanding

(a) the pendency ofthese proceedings;

(b) any applications for a bankruptcy order now or hereafter issued pursuant to the

Banh.uptctt and Insolvenc.v Act (Canada) in respect of any of the Applicants and

any bankruptcy ordet issued pursuant to auy such applicatiolrs: or

(c) any assignment iu bankruptcy made in respect of any of the Applicants;

the distribution pernitted by paragruphT above shall be binding on any trustee in bankruptcy or

receiver that nay be appointed in respect of any of the Applicants and shall not be void or

voidabte by creclitors of any of the Applícants, nor shall it constitute nor be deerned to be a

fiaudulent preference, assignment, fì'andulent conveyance. transfèr at undervalue. or other

reviervable transactiotr under the Bankruplcy sn¿¡ Insolvencv Act (Canada) or any other

applicable federal or provincial legislation, nor shall it constitute oppressive or unfairly

prejudicial conduct pursuant to any applicable federal ol provincial legislation.

LEC^L li.l5719,\02,1



10, THIS COURT ORDERS that. if all obligations of the Applicants under the DIP ABL

Credit Agreernent or the DIP Tenn Credit Agreement have been satisfiecl in ftlll the Monitor

shall be entitled to retain the Net Proceeds or any renraining portion thereof on behalf of the

Applicants to be clealt with by t-urther Order of the Cottrt

I l. THIS COURT ORDERS AND DIRECTS the Monitor to tìle rvith the Couft a copy ol'the

Monitor's Certificate, forthwith after delivery thereof in accordance rvith the tems of the Lease

Sumencler Agreement.

12. T'HIS COURT ORDËRS that subject to the terms of the Lease Sumender Agreement

nothing herein affects:

(a) the rights and obligations of Sears Canada and a contractual joint venture

cornprised of Gordon Brothers Canada U[.C, Merchant Retail Solutions ULC,

Tigel Capital Group, LLC and GA Retail Canada ULC (the "Agent") under the

Amended and Restated Agency Agreement between Sears Canada and the Agent

dated July 12,2017 and amended and restated on July 74,2017;

(lr) the rights and obligations of Sears Canada and the Agent under the Amended and

Restated Consulting Agreement between Sears Canada and the Agent dated July

12,2017 and amended and restated on July 14,2017: and

(c) the terms of the Liquidation Sale Approval Ordel granted July 18, 2017 including

the Sale Guideiines attached as Schedule "4" thereto.

SEALING

13. TFIIS couRT ORDERS that confidential Appendix'uo" to the o Repoú of the Monitor

shall be and is hereby sealed. kept conficlential and shall not form part of the public record

pending ftuther Olcler of this Court.

GENERAL PROVISIONS

14. THIS COURT ORDERS that, notrvithstanding:

(a) the pendency ofthese ploceedings;
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(b) any applications for a bankruptcy order now or hereafter issued pursuant to the

Bankruptcy and Insolvency Acl (Canada) in respect of any of the Applicants and

any bankruptcy order issuecl pursuant to any suclr applications; or

(c) any assignment in bankuptcy made in respect of any of the Applicants;

the surrender of the Leases and the Real Property Interests to the Larldlord and the

resiliation of the Leases pursuant to this Orcler shall be binding on any trustee in

bankruptcy or receiver that may be appointed in respecf of any of the Applicants and

shall not be void or voidable by creditors of any of the Applicants, nor shall it constitute

nor be deemed to be a fraudulent preference, assignment, tiaudulent conveyance, transfbr

at undervalue. or other reviervable transaction under the BonkrupÍc7' and Insolvencv Act

(Canada) or any other applicable federal or provincial legislation. nor shall it constitute

oppressive or unfairly prejudicial concluct pursuant to any applicable federal or provincial

legislation.

15. TFIIS COLIRT ORDERS that this Older shall have full t-orce and ef-tèct in all provinces

and territolies in Canada.

16. THIS COURT HEREBY RBQUESTS the aid and recognition of any Court, ttibunal.

legulatory or achninistratíve bodies, having jurisdiction in Canacla or in the United States of

America, to give effect to this Order and to assisf the Applicants, the Monitor and theit

respective agents in carrying out the terms of this Older. All courts, tribunals. regulatory and

adlninistrative bodies are hereby respectftrlly requested to make such orders and to provide such

assistance to the Applicants and to the Monitor? as an officer of this Couft, as may be necessary

or clesirable to give effect to tl'ris Order. to grant representative status to the Monitor in any

foreign proceeding. or to assist the Applicants and the Monitor and their respective agents in

carrying out the terms of this Order.
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SCTIEDULE (fA''

Court File No. CV-17-l1846-00CL

ONTARIO

SUPERIOR COTIRT OF JUSTICE

COMMERCIAL LIST

IN THE MATTER OF THE COMPANIES'CREDITORS
ARRANGEIIIENT ACT, R.S.C. 1985, c. C-36, AS AMENDED

AND IN TT{E MATTTIR OI.'A PLAN OF' COMPROMISI.] OR
ARRANGIIMBNT OF' SEARS CANADA INC', CORBEIL
ÉlecrntquE INC., s.L.H. TRANSPoRT INC.. THE cur INC.,
SEARS CONTACT SERVICES INC., INITIUM LOGISTICS
SE,RVICES INC., INITIUM COMMERCE LABS INC.. INITIUM
TRADING AND SOURCINC CORP., SEARS FLOOR
COVERING CENTRES TNC.. I73470 CANADA TNC., 2497089

ONTARIO lNC., 698874I CANADA INC,. IOOl ITI I CANADA
INC., I592580 ONTARIO LIMITED, 95504I ALBERTA LTD.,
42OI53I CANADA INC., I68886 CANADA INC., AND 33396I I

C]ANADA ]NC.
(each, an "Applicant", and collectively, the "Applicants")

MONITOR' S CERTIF'ICATE
RECITALS

A. All undetìned terms in this Monitor's Certificate have the meanings ascribed to them in

the Order of the Court dated f , 2017 (the "Approval and Vesting Order") approving the Lease

Surtender Agreement tretween Sears Canada Inc. ("Sears Canada"), as 'lienant, and o (the

"Landlord") as Landlord dated a,2017 (the "l,ease Surrender Agreement"). a copy of rvhich

is attachecl as Exhibit o to the Affrdavit of Stephen Champion dated a,2017 .

B. Pursuant to the Approval and Vesting Order the Couft approved the Lease Surrender

Agreement and provided lbr the surrender to the l,andlord of Sears Canada's riglrt. title and

interest in and to the l-eases and the Real Property lnterests (as defined in the Lease Sumender

Agl'eernent). rvhich surrender is to be ettèctive rvith respect to the Leases and the Real Property

Interests upou the delively by the Monitor to the Landlorcl ancl Sears Cauada of a certificate

contìr'miug that (i) the conditions to Closing as set out in sections 7.1.7.2 and7.3 of the Lease

Surrender Agreement have been satisliecl or rvaived by the Landlord and Sears Canada, as
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applicable. and (ii) the Surrender Consideration and any Ta,res payable (each as defined in the

Lease Surrender Agreement) to Sears Canacla that are not self-assessed ancl remitted by the

Landlord have been received by the Monitor.

1,}IH MONITOR CERTIF.IES the following:

l. The conclitions to Closing as set out in sectiorts 7.1,7.2 and 7.3 of the Lease Surrender

Agreenrent have been satisfied or waived by the Landlord and Sears Canada. as applicable; and

2. The Surrender Consideration and any Taxes payable to Sears Canada that are not self-

assessecl and remitted by the Landlord have been received by the Monitor.

This Monitor's Certificate was delivered by the Monitor at 

- 

ITIME] on 

-
lDArEl.

FTI CONSULTING CANADA INC., in its
capacity as Court-appointed Monitor of Sears

Canacla Inc.. et al. and not in its personal or
corporate capacity

Per

Name:

Title:
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SCHEDULE '68''

No. l,ocation/
Äddress

Province L¡nd
Registry
Officc

L,cgal Description Ilncuml¡rances
to be

Expunged/
Deleted

a o o o lNu,l
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SCHEDULE *C'
PERMITTED ENCU M BRAN CES

"Permitted Encumbrances': nÌeans, collectively: (a) any Encumbrances encumbering the

freehold or other ownership interest in the Property or any other interest in the Property of the

Landlord. but excludes any Hncumbrances solely encumbering the'fenant's leasehold interest in

and to any Property situated outside of the Province of Québec on rvhich the Premises are located

or the rights of the Tenant as lessee under the l.,eases; (b) Encumbrances resulting from the

[-andlclrd's actions or omissiorrs; and (c) the items identified in Schedule "J" of'the Lease

Sun'ender Agreement.
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TO

SCHEDULE T'F''

LANDLORD'S GSTÆIST [AND QSTI CERTTFICATE, UNDERTAKING AND
INDBMNITY

[NTD: to be revised as applicable]

RE,:

Sears Canada Inc. (the "Tenant")

Lease Surrender Agreement dated o, 2017, made betrveen the Tenant. as Tenant,

and o, as l,andlord, (the "Landlord") (said agrcement as amended, extended,

strpplenrented, restated and/or amended and restated tiont time to tinre being
collectively, the "Lease Surrentler Agreement") for the surrenclel of the Leases

(as such terms are defìned in the Lease Surrender Agreetnent)

Itr consideration of the completion of the transaction set out in the Agreement, the l,andlord
lrereby certifies and agrees as fbllows:

a) the Leases and the Rea[ Property lntetests are being sumendeled to the Landlord as

principal t-or its own accouut and not as an agent, nomirìee, trustee or othenvise on behalf
of or for anotlter Person;

b) the Landlord is registered under Subdivision (d) of Division V of Part lX of the Excise

Tar Act (Canada) (the "Excise Ta-v Act") for the collection and remittance of goods and

serryices tax and harmonized sales tax ("GSTÆIST") [NTD: and under Division I of
Chapter VIII of Title l of An Act respecting fhe Québec Sales Tetx (the "Québec Act")
with respect to the Québec sales tax ("QST")] and its registratiou number is [nurnbels
arel o and such registration[s] is [are] in good standing and has [have] not been val'ied,
cancelled or revoked;

c) the Lanillord shall be liable f'or, shall self-assess and shall reutit to the appropriate
govelnmental authority, all GST/HST which is payable under the Excise Tax Act [and all
QST which is payable underthe Québec Actl. in connection rvith the surrender of the
Leases and the Real Property Interests. all in accordance with the Excise Tox Act land
the Qué bec.4cl respectivelyl ;

d) the Lancllorcl shall indemnifr aucl save hannless the'Ienant from and against any and all
GST/IISl', IQST,I penalties, interest and/or other costs which rnay become payable by or
be assessed against the Tenant as a result of any failure by the Tenant to collect aud relnit
any GST/}IST [or QSTI applicable on the surrender of the l,eases and the Real Property
lnterests by the Tenant to the Landlord or as a result of any inaccuracy. misstatement or
misrepresentation by the Landlord in this GST/HST [and QST] Certifìcate. Undertaking
and lndemnity ol any failure by the Landlord to comply with the provisions of this
GST/HST [and QST] Certiticate. Undertaking and lndernnity;and

e) this GST/HS'T' [and QST] CeLtificate, Unclertaking and lndenrnity shall survive and not
merge upon closing of the above-noted transaction.

This GST/HST [and QST]Certificate, Undertaking and Indemnity may be executed in
counterpart and transmitted by facsimile or e-rnail (PDF) ancl the reproduction of signatures in
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counterpaft by lvay of facsilnile or e-urail (PDF) will be treated as though sttch reproduction

were executed originals

DA'IED

ILANDLORDI

By:
Name:
Title:

By:
Name
Title:

2017.
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SCHEDULE ('G''

F'ORM OF'ASSIGNMENT AND ASSUMPTION OF ASSUMED LIABILTTIES

Tt{lS AGREEMENT is nrade as of the day ol
Date")

BETTWEEN:

SEARS CANADA INC.
(the "Tenant")

-and-

a
(the "Landlord")

RECITALS:

2017 (the "Effective

A. The Tenant and certain of its affiliates and subsidiaties applied tbr and rvere gt'anted

protection from their creclitors under the CCAA pursuant to the lnitial Orcler of the Court.
Pursuant to the Initial Order. the Couft appointed FTI Consulting Canada Inc. as Motlitor
in connection with the CCAA Proceedings.

The Tenant and the Landlord entered into a lease sulrender agreement dated a,2017
(said agreement as amended, extended, supplemented. restated and/or amended and

restated from tiure to time being collectively, the "Lease Surrender Agreement"),
rvhereby. among other things, the Tenant agreed to sunender to the Landlord. and the

Landlord agreed to accept a surrender oi all o[the Tenant's right. title and interest in and

to the Lease.

[The Lease Surrender Agreement \ryas approved by the Court pursuant to the Order
dated O (the "Approval and Vesting Order")].

The Tenant and the Lancllord are entering into this Agreement to provide for the

Landlord's assumption of the Assumed t,iabilities in accordance lvith the Lease

Surreneler Agreement [and the Approval and Vesting Order].

E. Unless otherlvise expressly providecl ltrr herein, all capitali'zed terms rvhen used in this
Agreement have the same meaning given to such tenns in the Lease Surrender
Agreement.

THEREFORE, in consideration of the prernises and other goocl and valuable consideration. the
receipt and sufficiency of which are hereby acknorvledged, the parties agree as follows:

C

D
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ARTICLE I
ASSIGNMENT

1.1 Assumption by Landlord

The Landlord hereby covenants rvith the Tenant to assume. discharge, perform and f-ulfill all the

obligations and tiabilities on the part of the Tenant q,ith respect to the Assumed Liabilities.

For greater certainty. nothing in this Agreement shall be construed as an attempt to assign to the

Lan<Jlorcl any contract ol other agreement lvhich, as a lnatter of larv or by its tertus, is not

assígnable in whole or in part rvithout the consent of the othel party or parties to such colrtract or
other agreement[, unless such consent has been given or the assignment has been approved
try the Court in the Approvtrl and Vesting Order].

1.2 Indenrnity

The l,andlord hereby covenants lvith the Tenant. as of and frorn the Efïective Date, to indemni!
atrd save the 'fenant harmless, fiom any and all Clairns arising frotl. relatittg to or in conttection

rvith any non-payment, non-obselvance or non-performance of atiy of the Asstlmed Liabilities to

be paid, observecl or perfbrmed frorn time to tirne, in respect of the period on or after the

Ellèctive Date, or otherwise arisiug, incurred or accrued on or afterthe Effective Date rvhether in

respect of the periocl befole or after the Effèctive Date, including. rvithout limitation, any detàult

as a consequence of the Closing of the Transaction.

1.3 Paramountcy

The rights and obligations of the parties respectively rvith respect to the Leases shall be governed

by the l-ease Surrencler Agreemeut. In the event of an1' conflict. ittconsistency or ambiguity
betweerr the provisions of this Agreement and of the Lease Sut'tendet' Agreetuent. then the

provisions of the Lease Surrender Agreemeut shall goveln and be paramount, and any such

provision in this Agreement shall be deemed to be anrended, to the extent necessary to eliminate

auy such contìict, inconsistency, arnbiguity or ditference.

ARTICLE 2
GENERAL

2.1 Time of the Essence

Tirne shall be of the essence of this Agreement.

2.2 Enurement

This AgLeetnent shall become effective when executed by the Tenant and the Landlord and after
that time shall be binding upon and enure to the benef,rt of the parties ancl their respective heirs,

executors. personal legal representatives, successors and permitted assigns, Neither this
Agreenrent nor any of the rights or obligations under this Agreement shall be assignable or'

transferable by eithel party rvithout the consent of the other part1,.
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2,3 Entire Agreement

This Agreement and the Lease Sun'ender Agreemeut cottstitute the entire agreement betrveen the

¡rarties rvith respect to the assignment and assunrption of the Assullred Liabilities and supersedes

all prior agreenrents. understandings. negotiations and discussious, rvhether oral or written, of the

parties rvith respect to the subject matter of this Agreement. ll'ltet'e are llo representations.

rvarranties. covenants. conditions or other agreements. legal or conventiottal. express ot implied.
collateral, statutory or otherwise, betrveen tlre parties in connection lvith the subject tuatter of this

Agreernent, except as specifìcally set folth in this Agreement. J'he parties have not relied and are

not relyitrg on any other inftrrmation. discussiott or understanding in entering into alld

conrpletirrg the transactions contemplated by this Agreement,

2.4 Waiver

(a) No walver of any of the plovisions of this Agreement shall be deemed to

constitute a rvaiver of any other provision (rvhether or not sirnilar). nor shall such

rvaiver be binding unless executed in lvliting by the party to be bound by the
waiver.

(b) No failure on the part of the'l-enant ol the l,andlorcl to exercise. and no delay in
exercising any right under this Agreement shall operate as a rvaiver of such rightl
nor shall any single or partial exercise of any such right preclude any other or
fifther exelcise of such right or the exercise of any other right.

2.5 Further Assurances

t-.ach of the parties covenants and aglees to do such tltings. to attend such meetiltgs and to
execute such further surrenders, releases. conveyances. transfèrs. clocuments and assurallces as

rnay be cleemecl necessary or advisable from time to tilne in order to effectively assign the

Assumed Liabilities to the Landlord and cal'ry out the terms and conditions of this Agreement ìn

accordance rvith their true intent.

2.6 Severability

lf any provision of this Agreement shall be determinecl to be illegal, invalid or unentbrceable.

that provision shall be seveled from this Agleernent and the remaining provisions shall contìnue
in firll tbrce and effèct.

2.7 Governing Law

This Agreement shall be governed by and interpleted ancl entbrced in accordance rvith the larvs

clf the Province of o and the federal lar,vs of Canada applicable therein.

2.8 CCAA Proceedings

Each party to this Agreement submits to the exclusive jurisdìction of the Couft in any action,
application. retèreuce or other proceeding arising out of or related to this Agreement or the l-ease

Surrender Agreement and agrees that all claims in respect of any such actions. application.
refèrence or other proceeding shall be heard and determined in the CCAA Proceeclings beftue the
Court.
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2.9 English Language

The parties hereto have requested that this Agreenrent be drafted in E,nglish only. Les ¡tctrlies qut

présenles ont dentondé à ce que lo présente ct¡nt,ention soit rédigée en anglais seulenrcnl'

2]0 StatuteReferences

Any retèr'ence in this Agreement tcl any statute or any sec.tion thereof shall, unless otherrvise

expressly stated, be cleemed to be a teference to such statttte or section as amendecl, restatecl or
re-enacted fiom time to time.

2.ll Headings

The division of this Agreement into Sections, the insertion of headings is for conveltience of
leference only and are trot to be cortsideled iu, and shall not afïect, the constl'ttction or

interpretation of any provision of this Agt'eetnettt.

2.12 References

Where in this Agreement reference is macle to an alticle or section, the reference is to an article

or section in this Agreement unless the context indicates the reference is to some other

agreement. The terms "this Agreemcnt", "hereof', "heleuttdef" and similar expt'essions refer to
this Agleement and not to any particular Article, Section or other portion hereof and inclucle any

agreement supplemental heret<1. 't'he word "inclttdes" or "including" shall mean "includes

without limitation" or "including without limitation", respectively. 'I'he u'ol:d "or" is not

exclusive.

2.13 Number and Gender

Unless the colrtext requiles otherlvise, rvorcls irnporting the singular include the plulal and vice
versa aud lvorcls importing gendel include all genders.

2.14 Business Dnys

lf any payment is required to be rnade or other action is required to be taken pursuant to this
Agreeureut on a day rvhich is not a Business Day, then such payment or action shall be made or
taken o¡ the next Business Day. All actions to be made or taken by a palticular Business Day

must be made or taken by no later than 4:30 p.rn. (Toronto tirne) olr a Business Day aud any

action lnade or taken thereafter shall be deemed to have been made and received on the next
Business Day.

2.lS Notice

Any uotice, consent or approval requirecl or permitted to be given in connection rvith this
Agreement or the l,eases (a "Notice") slmfi be in writirrg and shall be suflÌcientl-v given if
delivered or tl'anslnitted in accorclance rvith the Lease Surrender Agreement.
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2.16 Counterpafts and Delivery

All parties agtee that this Agreernent nray be executed in counterpart and transnritted by
facsimile or e-ntail (PDF) and that the reproduction of signatures in counterpart by way of
facsimile or e-mail (PDF) rvill be treated as though such reproduction were executed originals.

lSigna ture pages follotv.l
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IN WITNESS WHEREOF the Tenant has executecl this Agreement.

SEARS CANADA INC

By:
Name:
Title:

Name:
Title:

By
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IN WITNESS WHEREOF the Landlord has executecl this Agreement.

a

By:
Name:
Title:

Name:
Title:

By
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SCIIEDULE '6H''
FORM OF AMENDMENT AND STIRRENDER OF LEASE

T'l{lS AGREE,MENT' is made as of the day of
Date")

BETTilEEN:

SEARS CANADA INC.
(tlre "Tenant")

- ancl -

O

(the "Landlord")

RECI'TALS:

2017 (the "Effective

A. Pursuant to a lease dated o, as same is assigned, atnencled, restated, renewed <u

supplenrentecl ÍÌom tirne to time. including but not limited to tltose docuntelrts listed in

Schedule 'oA" attached hereto (cotlectively" the "Lease"), the Landlord leased to the

Tenant ceúain premises ¿¡ o in the City ç¡f o, in the Province of o as lnore particularly

describecl in the Lease (the "Premises").

The Tenant and certain of its affiliates and subsidiaries applied ltrr and rvere grauted

protection from their creditors undel the CCAA pulsuaut to the [nitial Order of the Court.

Pursuant to the lnitial Orcler, the Couú appointed FTI Consulting Canada lnc. as Monitor'

in connection lvith the CCAA Ploceedings.

'l'lre T'enant and the l-ancllord enterecl into a lease surrender agreement dated a, 2017

(saicl agreement as amended, extended, supplemented, restated and/or amended and

restated lÌ'om time to tirne being collectively, the "Lease Surrender Agreement")
rvhereb,v. among other things, the Tenant agreed to sulrender to the Landlord. and the

Landlord agreed to accept a surrender of, all of the Tenant's right, title and interest in and

to the Lease ancl the resiliation of the Lease.

D. 'I'he l'enant and the t,andtord ale enteling ínto this Agreement to provide for the

surrender and resiliation of the l,ease by the 'Ienant to the Landlord in accordance rvith

the l,ease Surrender Agreetnent [and the Approval and Vesting Orderl.

E. Unless otherwise expressly plovided tbr herein, all capitalizecl tenns rvhen used in this

Agreement have the same nreaning given to such tenns in the Lease Surrender

Agfeement, or if no rneaning is given in the Lease Surrender Agreement, in the Lease.

THEREFORE. in consicleration of the premises and other good and valuable cousideratiou, the
leceipt and sufïiciency of which are hereby acknorvledged, the parties agree as f'ollows:

B

C
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ARTICLE I
TBRMINATION AND SURRENDT]R

1.1 Amendment and Early Terminatiott of Lease

The l,ease is hereby amended and the Landlord and the Tenant hereby agree that the Lease has

expired and is lerminated. as of I l:59 p.m. on the day immediately preceding the Effective Date

(the "Termination Date"), and neither the Tenant nor the Landlord shall have any further
liabilities or obligations under the Lease, financial or othenvise. as of and as from the

Termirration Date.

1.2 Surrender by Tenant

The Tenant hereby surrenders to the Lancllord, as of the Termination Date, and the Landlotd
hereby accepts such surrender from the Tenant, the Lease and the Premises demised by the Lease

and all lhe'lenant's rights, title and interest thereunder, with the intent that the unexpired residue

of the term of the Lease including. without limitation, any rights or options to renew or extend

heleby merge and are extinguished in the reversion expectant thereon. on the tenns and

conditions set out in the l,ease Surrender Agreement. [NTD: if this Agreement relates to a
Quebec Lease replace the foregoing provision rvith the following: The Tenant hereby
surrenders to the Landlord, as of the Termination Date, the Premises on the terms and
conditions set out in the Lease Surrender Agreement l

1.3 Adjustments

All adjustments under the Lease shall be dealt with in accordance with the l-ease Surrender
Agreernent.

1.4 Paramountcy

'l-he rights and obligations of the parties respectively rvith respect to the l,ease shall be governecl

by the l,ease Surrender Agreement. [n the event of any contìict, inconsistency, atmbiguity or
difference betrveen the provisions of this Agreernent and of the Lease Surrender Agreeurent. then
the provisions of the Lease Suruender Agreement shall govern and be paramount, and any such
provision in this Agreement shall be deemed to be arnended. to the extent necessary to eliminate
any such conflict, inconsistency, ambiguity ol difference.

ARTICLE 2
GENERAL

2.1 Time of the Essence

Time shall be of the essence of this Agreemeut.

2.2 Enurement

This Agreenrent shall become effective rvhen executed by the Teuant and the Landlord and after
that time shall be binding upon and enure to the benefit of the parties and their respective heirs,
executors. personaI legal representatives, successors and permitted assigns. Neither this
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Agreement nor any of the rights or obligations under this Agreement shall be assignable or
transfèrable by either palty rvithout the consent of the olher party.

2.3 Entire Agreement

This Agleelnent and the Lease Surrender Agreement constitute the entile agreement between the

parties rvìth respect to the surellcler of the Lease contetuplated in the Lease Surrender

Agreeureut and supersedes all prior agreeurents. understanditrgs, tregotiations alld discussions.

lvhethet'oral or rvritten. of the parties rvith respect to the subject matter of this Agreetuent. Thele
are no representations. rvarranties. covenants. conditíorrs or other agreetttents. legal or
conventional. express or implied. collateral, statutory or otherlvise, betrveen the parties in
connection rvith the subject matter of this Agreement, except as specifìcally set fbrth in this
Agreenrent and the Lease Surrender Agreeurent. The parties have not relied and are not relying
on any othel' inftrnuation. discussion or understanding in enteriug into ancl completìng the

transactic-rns contemplated by this Agreement and the l-ease Surreuder Agreetnent.

2.1 Waiver

(a) No waiver of any of the provisions of this Agreeutertt shall be deerned to
constitute a lvaivel of any other provision (rvhether or not sinrilar). nor sha[l such

lvaiver be binding unless executed in wliting by the party to be bound by the

lvaivel'.

(b) No fàilure on the part of the Tenant or the Landlorcl to exercise, and no delay in
exercising any right under this Agreement shall operate as a rvaiver of such right;
nor shall arry single or partial exercise of any such right preclude any other or
firther exercise of such right or the exercise of any other riglrt.

2.5 Furfher Assurances

Each of the parties covenants and agrees to do such things, to attend such nteetings and to
execute such ftuther surrenders, releases. conveyances. transfbrs, docutnents and assurances as

may be deelned necessary or advisable ÍÌom time to tilne in order to eflèctively sttmender the
l.ease to the l,andlord aucl carry out the tenns and conditions of this Agreement in accordance

ivith their true iutent.

2.6 Severability

lf any provision of this Agreernent shall be cleterminecl to be illegal. invalid or unenfbrceable,
that provision shall be severecl ÍÌom this Agreernent and the remaining provisions shall continue
in full fbrce and effect.

2.7 Governing Law

T'his Agreelnent shall be governed by and interpreted and enf'orced in accordance rvith the laws
of the Province of in lvhich the Prernises are located and the federal larvs of Canacla applicable
therein.
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2.8 CCAA Proceedings

Eaclr party to this Agreenrent subnrits to the exclusive jurisdiction of the Court in any actiott,

application. refèrence or otlrer proceeding arising out of ot related to this Agreetnent or the [-ease

Surreuder Agreernent and agrees that all clainrs in respect of att¡, such actions. application.
l'eference or other proceeding shall be healcl and determined in the CCAA Proceedings beftrre the

Court.
/

2.9 English Language

'fhe ¡rarties hereto have recluested that this Agreemeut be clrafted in Hnglish only. Le,s trtartie:s aux
présenÍes onl detnanclé ò ce que la púsenÍe convenlion soit rtitligée en anglai,r :;ettlemetú.

2.10 StatuteReferences

Any refèrence in this Agreement to any statute or any section thereof shall. unless otherrvise
expressly statecl, be deemed to be a retèrence to such statute ol section as amended, restatecl crr

l'e-enacted fì'om tirre to tilne,

2.ll Headings

'l'he division of this Agreement info Sections, the insertion of headings is for convenieltce of
reference only and are not to be considered in. and shall not affect, the construction or
interpretation of any provision of this Agreement.

2.12 References

Where in this Agreement reference is made to an article or sectiou, the ref-erence is to an article
or section in this Agleernent unless the context indicates the reference is to some other
agreement. The tenns "this Agreement", "hereof', "hereundef" and similal expressions refet'to
this Agreement and not to alry particular Article, Section or other portion hereof ancl include any

agl'eement snpplemental hereto. The wold "includes" or "including" shall mean "includes
rvithout limitation" or "including without limitation", respectively. The word "or" is not

exclusive.

2.13 Number and Gender

Ulrless the context requires otherrvise, words imporling the singular iuclude the plural alrd vice
versa and rvords irnporting gender include all genders.

2.14 Business Days

If any payment is lequired to be made or other action is required to be taken pursuant to this
Agreement on a day which is not a Business Day. then such paynrent or action shall be nrade or
taken on the next Business Day. All actions to be made or taken by a particular Business Day
must be rnade or taken by no later than 4:30 p.m. (Toronto tirne) on a Business Day and any
action macle or taken thereafter shall be cleemed to have been made ancl receivecl on tlte next
Busirress Day.

I Ë(i¡\t, I 4-s719501.1



2.15 Notice

Any notice, consent or approval required or pennitted to be given in connection with this

Agieement or the Lease (a "Notice") shalt be in writing and shall be sufficiently given if
clelivered or transmitted in accordance with the l,ease Sumender Agteement.

2.16 Counterparts and Delivery

Alt parties agree that this Agreement may be executed in counterpart and transmitted by

facsimile or e-mail (PDF) and that the reprocluction of signatures in counterpart by rvay of
facsimile or e-lnail (PDF') rvill be treated as though such reproduction \vere executecl originals.

[Signature pages follorv.]
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IN \ryITNESS WHEREOF the Tenant has executed this Agreement.

SEARS CANADA INC.

By:
Name:
Title:

By:
Name
Title:
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lN WITNESS WHEREOF the Landlord has executecl this Agreement'

a

By:
Name:
Title:

By:
Name:
Title:
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SCHEDULE (fJ''

FORM OF ASSIGNMENT AND ASSUMPTION OF REALTY TAX APPEALS

THIS AGREEMENT is rlrade as of the clay of
Date")

BETWEEN:

SEARS CANADA INC.
(the "Tenant")

- ancl -

a
(the "Landlord")

Rtr]CITALS:

A

B.

2017 (the "Effective

Pursuant to a lease dated o , as same is assigned. atnended. restated, rclrewed or
suppleurentecl from tinre to time, including but not lirnited to those documents listed in
Schedute "4" attached hereto (collectively. the "Lease"), the Landlord leased to the

Tenant celtain premises ¿1 o in the City of o, in the Province of o as lttore pafticularly
described in the t,ease (the "Premises"). [NTD: insert applicable Leases]

The Tenant and certain of its affitiates and subsidiaries applied for and rvere granted

protection from their creditors under the CCAA pulsuant to the Initial Order of the Court.
Pursuant to the Initial Order, the Court appointed FTI Consulting Canada lnc. as Monitor
ín connection u,ith the CCAA Proceedings.

C Tlre'l'enaut ancl the Landtord entered into a lease surrender agreement dated a,2017
(saicl agreement as amended, extended, supplemented. restated and/or amended and

restated from time to time being collectively, the "Lease Surrender Agreement")
lvhereby. among other things, the Tenant agreed to surrender to the Landlord, and the

Landlord agreed to accept a surrender ofl all of the Tenant's right, title and interest in and

to the Lease.

[The Lease Surrender Agreement was approved by the Court pursuant to the Order
dated o (the "Approval and Vesting Order")1.

The Tenant and the Landlol'd are entering into this Agreernent to provide for the

assignment of the Realty Tæi Appeals and Realty Tax Refirncls in respect of the Leases

by the Tenant to the Lancllord in accordance with the Lease Surrender Agreement [and
the Approval and Vesting Orderl.

Unless otherwise expressly provided for herein, all capitahzed terms rvhen used in this
Agreement have the same meaning given to such terms in the Lease Surrender
Agreement, or if no meaning is given in the Lease Surrender Agreement, in the [,ease.

THEREFORE, in consideration of the premises and other good and vahrable consideration, the
receipt and sufficiency of which are hereby acknorvledged, the parties agree as follows:

D

E

F'
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ARTICLE 1

ASSIGNMENT

1.1 Assignment and Assumption

Subject to the terms and conditions contained herein, eifective as of the Effective Date. the
Tenant hereb-v assigns, transfels and sets over unto the Landlord all of'the Tenant's right, title
and interest. if any. in and to the Realty Tax Appeals and any Realty Tax Refunds rvhich may
arise from any of the Realty Tax Appeals fìrr any period that is prior to the Closing Date.

1.2 Carriage of Realty Tax Appeals

Froln and after the Closing Date. the Landlord may. at its sole cost and expense but u,ithout any
obligation to do so, assume ol retain the carriage of the Realty Tax Appeals and continue as the

appellant in the Realty Tax Appeals. At the recluest of the Landlord and at the Landlord's sole
cost and expense. the Tenant agrees to co-operate rvith the Landlord rvith respect to the Realty
Tax Appeals ancl to provide the Landlord with access to any reasonably necessary documents or
materials requirecl to continue any Realty Tax Appeals. If the Realty Tax Appeals may only be

prosecuted in the name of the'l'enant, at the request of the Landlord, the'l'enant shall cooperate

with the l,andlorcl, including granting such authorizations as may be reasortably requileil, to

enable the l,andlorcl to pursue and plosecute such Realty 'l'ax Appeals. at the Lartdlorcl's sole

cost and expense.

1.3 Ar¡thorization and Direction

'fhis assignment shall serve as authorizatiou and direction to the rnunicipal and/or provincial
taxing authority to pay to the l.andlord, ffom and aftel the Htlèctive Date, the Realty Tax
Ret-unds.

1.4 Paramountcy

'fhe rights and obligations of the parties lespectively rvith respect to the Realty Tax A¡lpeals and

Realty Tax Refinds shall be governed by the Lease Surrender Agreeniertt. ln the event of any

conflict. inconsistency. ambiguity or difference behveen the provisions of this Agteelnent and of
tlre Lease Surrender Agreement. then the provisions of the Lease Surreuder Agreement shall
govem and be paramouut, and any such provision in this Agreement shall be deemed to be

amelrded. to the extent necessary to eliminate any such conflict, inconsistency. anrbiguity or
clifference.

ARTICLT] 2

GENERAL

2,1 Time of the Essence

'l'inre shall be of the essence of this Agreetneut.

2.2 Enurement

'I'his Agreenrent shall become effective when executed by the J'enant and the Landlord and after
that time shall be binding upon and enure to the benefit of the parties and their respective heirs,



executors. persoual legal representatives. successors and peltnitted assigns. Neither this

Agreement nor any of the rights or obligations uncler this Agreemettt shall be assignable or

transtèrable by either palty without the consent of the other palty.

2.3 Entire Agreement

This Agreelnent and the Lease Surrender Agreement constitute the entire agreement betrveen the

parties rvith respect to the assignment and assumption o1'the Realty Tax Appeals contemplatecl in

the Lease Sulrendel Agreement and supersedes all prior agreements, understandings,

negotiations and discr¡ssions, rvhether oral or rvritten, of the parties rvith respect to the subject

lutatter of this Agreement. Tlrere are l1o representatiorls, warranties. covenants, conditions or

other agteemellts, legal or conventional. express or inrplied. collateral. statutoly ot othenvise.

betrveen the parties in connection rvith the subject matter of this Agreetnent. except as

specifically set forlh in this Agreement and the l,ease Surrender Agreetnent. The ¡rarties have not

I'elied anil are not relying olÌ any othel infolmatiou, discussion or ttnclerstanding ín enteling into

aud completing the trausactions contemplated by this Agreement and the l,ease Stlrrendel'

Agreernent.

2.4 Waiver

(a) No waiver of any of the provisions of this Agreernetrt shall be deemed to
constitute a lvaivel of any other provision (rvhether or llot sinrilaL), nor shall such

rvaiver be binding unless executed in lvliting by the party to be bound by the

waiver,

(b) No taiture on the part of the Tenant or the Landlord to exercise. and no delay in
exercising any right under this Agreement shall operate as a rvaiver of such t'ight;
nor shall any single or partial exercise of arty such right preclude any other or
firther exercise ofsuch right or the exercise ofany other right.

2.5 F urther Assurances

Each of the parties covenants and agrees to do such things, to attend such tneetings and to

execute such Íùr'ther surrenders, releases. corlveyances. transfè[s. doctltnents and assurallces as

rnay be deemecl necessary or advisable fiom tirne to tûne in order to effectively assign the Realty
Tax Appeals to the Landlorcl aud camy or¡t the terms and conditions of this Agreement in
accorclance rvith their lrue intent.

2.6 Severability

lf any plovision of this Agreernent shall be determined to be illegal, invalid or unenforceable.
that provision shall be severed from this Agleement and the reutainiug provisions shall continue
in fill lbrce and effect.

2.7 Governing Law

This Agleernent shall be governed by and interpreted and enfbrced in accordance rvith the larvs

of the Province in ivhich the Premìses are located ancl the fèderal lalvs of'Canada applicable
therein.
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2.8 CCAA Proceedings

Each party to this Agreenrent subnrits to the exclusive jurisdiction of the Couft in any action.

application. retèrence or other proceeding arising out of or related to this Agreement or the Lease

Surrender Agreernent and agrees that all claims in respect of arty suclt actions. application.
leference or other proceeding shall be heard and detertnined in the CCAA Proceedings before the
Court.

2.9 English Language

'l'he parties hereto have requestecl that this Agreernent be drafted in English only. Le,s parties aux
pré,s'enÍe.r onl detnantlé ù ce que la présenÍe convenÍion soít rétligée en ang,lui,s seulemetÍ.

2.10 StatuteReferences

Any reflerence in this Agreement to any statute or arìy section thereof shall, unless othenvise
expressly stated. be deemed to be a ref'erence to suclt statute or section as amended. restatecl or
re-enacted from tirne to time.

2.ll lfeadings

'I'he clivision of this Agreenrent into Sections. the insertion of headings is for convettielrce of
retèrence only and are not to be consiclered in. aud shall not affect, the construction or
interpretation of auy provision of this Agreement.

2.12 References

Where in this Agleernent refèrence is made to an article or section, the refet'ettce is to an article

or section in this Agleement unless the context indicates the reference is to some other

agteement. The terms "this Agreement", "hereof', "hereunder" and similat'expressions refet to
this Agreernent and not to any particular Article, Section or other portion hereof and include any

agl'eement supplemental hereto. The q,ord "includes" or "including" shall mean "iucludes
without lirnitation" or "including lvithout limitation", respectively. The word "or" is not

exchrsive.

2.13 Nunrber and Gentler

Unless the context requires otherlvise, words impofting the singular include the plural arrd vice
versa and rvords importing gender include all gendels.

2.14 Business Days

lf any payment is required to be made or other action is required to be taken pursuant to this
Agreement on a day which is not a Business Day. tlren such paynrent or action shall be tnade or
taken on the next Business Day. All actions to be made or taken by a particular Business Day
must be made or taken by no later than 4:30 p.m. (Toronto tirne) on a Business Day and any
action macle or taken theleafter shall be deeured to have been nrade and received on the next
Business Day.
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2.15 Currency and Payment Obligations

Except as otherwise expressly providecl in this Agteement all dollar amounts retèrred to in this
Agreenrent are stated in Canadian Dollars.

2.16 Notice

Any notice, consent or approval required ot permitted to be given in connection lvith this

Agreement or the l,ease (a "Notice") shall be in writing and shafl be sufficiently given il'
delivered or transmiffed in accorclance with the Lease Surrender Agreenrent.

2.17 Counterparts and Delivery

Atl parties agree that this Agreement may be executed in counterpart and transnritted by

facsimile or e-mail (PDF) and that the reproduction of signatures in counterpart by way of
facsimile or e-mail (PDÌl) will be treated as though such reproduction were exectlted originals.

lS Ígn a tu re pages lbl I ow'.1
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IN WITNESS WHEREOF the Tenant has executed this Agreement.

SEARS CANADA INC.

Name:
Title:

Name:
Title:

By:

By:

I-h(i¡\t, I 4-<?i9501.1



IN WITNESS WHEREOF'the Landlord has executecl this Agreement.

By:
Name:
Title:

By:
Name:
Title:

o
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SCHEDULE É(A" _ LEASE PARTICULARS
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SCIIEDULE "J''
PERMITTED ENCU MBRAN CES

NTD: insert for applicable Lease
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TO:

AND TO:

SCHEDULE '6K''
FORM OF REI,DASE OF PROPERTY CLAIMS

SEARS CANADA INC. (the "Tenant")

ALL PREDECESSORS IN INTEREST TO THE TENANT UNDER ANY
OF THE LEASES (the o'Predecessors")

FROM: o (the "Landlord")

Lease Surrender Agreement betrveen the Tenant and the Landlord dated o,
2017 (as amended, modified, restated and/or supplemented from time to
time, the'rl,ease Surrender Agreement")

RE

A

\ilHEREAS:

The Tenant and certain of its atlìliates and subsidiaries (collectively, the "Sears Group")
applied for and lvere grantecl protectiou from their creditors under the CCAA pursuant to
the lnitial Orcler of the Couft. Pursuant to the Initial Order. the Court appointed FTI
Consulting Canada lnc. as Monitor in connection rvith the CCAA Proceedings.

The Tenant and the Landlord entered into a lease surrender agreement datecl a,2017
(said agreernent as amended, extended, supplemented. restated and/or amended ancl

restated fiom time to tirne being collectively, the "Lease Surrender Agreement")
whereby, alnong other things, the Tenant agreed to surender to the Landlorcl, and the
Landlord agreed to accept a suruender of, all of the Tenant's right, title and interest in and
to the [,eases.

C. [On o, 2017, the Court issued an Approval and Vesting Order approving the Lease
Surrender Agreement, pursuant to which the Tenant shall surrender to the
Landlord the Leases on the terms ancl conditions set out in the Lease Surrencler
Agreementl.

t) T'he Lease Surrender Agreement conternplates that the [,andlord shall execute and deliver
a release on the Closing Date to the Tenant pursuant to which the Lancllord rvill release
and forever discharge the Tenant t from all claims in respect of each of the Leases, the
Prernises, and the Property.

The Landlord desires to execute and deliver this Release to the Tenant in satisfaction of
the foregoing obligation.

Unless otherwise expressly provided for herein, all capitalízed terms rvhen used in this
Release have the sarne rneaning given to such terms in the Lease Surrender Agreernent.

NOW THEREFORE in consideration of the payment of TEN DOLLARS ($10.00) ancl for
other good and valuable consideration, the receipt and sufficiency of rvhich is hereby
ackrrowledgecl, the undersigned agree as follorvs:

B

E

F
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1
J

The Landlord. on its orvn behalf and on behall'of its subsidiary, afÍìliated, ¿rncl associated
corporations ancl entities and all ol'theil lespective successors arrd assigns (collectively
the "Releasors", and individually, a "Relersor"). heleby fbrever fùlly and
ruuc.onditionally lernises. releases. acquits. lvaives and fbrever discharges each of the
Tenant, the Sears Group. and the Ptedecessors ancl each of their respective subsidiaries,
affiliates, and associates and each of their respective members, partllels, clirectors,
ofTicers, enrployees, agents, shareholders, sr.rccessors and permittecl assigns (collectively,
the "Releasees" and individuall-v", a "Releasee") fì'orn any and all actual or potential
claíms. demands. complaints, grievances, actions. applications, proceediugs. suits, causes
of actiou, Orders. charges. indictmeuts. prosecutions, informatíons or other similar
processes. assessments ol' reassessmeuts, judgments, debts. liabilities. expenses, costs.
dues. accounts, boncls, damages or losses. contingent or othenvise. rvhether liquidated or
unliquidated, rnatured or unmatured. disputecl or undisputed. contractual. legal or
equitable. including loss of value, reasonable protèssional fees. inoluding fees and
disbursenrents of legal counsel on a full indernnity basis, and all actual and docurnented
costs incurred in investigating or pursuing any of the folegoing or any proceeding
lelating to any of the fìrregoing, but excluding any clairns as a result of a delibelate,
intentional or grclssly rregligent mislepresentation by the Tenant or as a result of any
deliberate nrisconduct on the part of the'l'enant in the CCAA Proceediug. (collectively,
the "Claims"), whether knorvlr or unknorvn, howsoever arising of even, nature ancl kind
rvhatsoever that the Releasols evel had, ltorv have ol heleafter can. shall or may have
against any of the Releasees solely in auy rvay lelatiug to ol arising fionr any of the
[,eases, the Premises. and/or the Ploperty. For greater certainty auy or all other claims of
the [,andlord or any party related to the Landlord against the'Ienant or any party related
to the Tenant are expressly reserved and unaffected by this release.

Nothing in this release in any way prevents or alters the right of the Landlord to seek
lecourse under any applicable insurance policy of the Tenant or the Landlotd with respect
to the Plenrises or the Property and all such rights ale expressly resen,ed.

Subject to the exclusions irr I and 2 above. each of the Releasors covenants and agrees
not to make auy Clainrs against any Person rvhich might Claim over against any of the
Releasees. or rvho miglrt claim contribution or inclen'urity from any of the Releasees in
connection rvith the matters rvhich are hereiu released, ln the event that any of the
Releasors ltereafter makes any Claims against any of the Releasees or against any Person
rvho nray Claim over ol claim contribution or indenrnity against any of the Releasees
rvith respect to any of the nratters herein released then:

(i) suc'h Releasor shall irnmediately discontinue sucl.r Clairn:

(ii) such Releasor shall be liable fbr all legal and relatecl costs and expellses incurred
by the affècted member of the other on a fill indemnity basis: and

(iii) this Release contained shall:

(A) operate collclusively as an estoppel and complete bar to any such Claim;

(B) ruay be pleaded as a complete defence and repl¡r in the event of such
Cllairn: and
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(C) may be relied upon iu any proceeding to dismiss such Claim and no
ob.jection will be laised by the party rvhich comrnenced such Claim to the
elfect that the other parties to such Clairn are not parties to this Release.

Hach of the Releasors acknolvleclges ancl declares that: (a) it has had an adequate
opportunity to read and consider this Release and to obtaiu such aclvice in regal'd to it as
it slrould consider advisable: (b) it fully understaucls the nature and etïect of this Release:
ancl (c) this Release has been duly and vohrntarily authorized, executed and delivered and
it has the capacity and authority to execute and deliver it.

This Release shall not be deemed to be any aclnrission of liability on the parl of the
Releasees and liability is specifically denied b-v each of them.

Bach of the Releasors covenants and agrees to do such things, to attend such rneetings
and to execute such firfther surrenders. leleases. conveyances, transfers. documents and
assurances as may be deemed reasonably necìessary or advisable lÌom tir¡e to tilne in
order to effectively carry out the terrns and conditions of this Release iu accorclance rvith
tlreir true irìtent at the cost of the party rnaking the request.

11' any plovÍsion of this Release shall be deterrrined to be illegal. invalid or
unenforceable, that provision shall be severecl frorn this Release ancl the remaining
provisíons shall continue in full force and etfect.

This Release shall enure to the benefit of each of the Releasees and its heirs. attorneys,
gttardians, estate trustees, executors, successors. assigns and representatives and be
binding upon each of the Releasors ancl its heirs, attorneys, guardians, estate trustees,
executors. successors. assigns and representatives.

This Release shall be governed by the laws of the Province of Ontario and the federal
larvs of Canada applicable therein.

The tenns of this Release constitute the entire agreernent behveen the parties relating to
the subject matter hereof.

This Release lnay be executecl by the partìes in counterpalts and uray be executed and
deliveled by facsimile or electronic transmission and all such counterparts and facsirr,iles
or electronic trallsnrissions shall together constitute one and the same agreeutent.

[Remuinder q/'Page Intentionolly Left Blank|
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IN WITNESS OF WHICH the parties have duly executed this Release this day of o.
20t7.

ILAfIDLORDI

Name:
Title:

Name:
'Iitle:

By:

By:
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THIS AGREEMENT dated as of the _ day of

BETWEEN:

SCHEDULE '(L''
FORM OF ACCESS AGREEV1ENT

SEARS CANADA INC. (the o'Tenant")

-and-

o (the "Landlord")

2017.

A

B

C

RECITALS:

The l'enant and certain r¡f its affìliates and subsidiaries applied for and were granted
protection fion, their creditors under the CCAA pursuant to the Initial Order of the Court.
Pursuant to the Initial Order, the Court appointecl FTI Consulting Canada Inc, as Monitor
in connection rvith the CCAA Proceedings.

On the SISP Order Date, the Court granted the SISP Order which, among other things,
approved the SISP. The SISP Order and the SISP govern the process for soliciting and
selecting bids for the sale of all or substantially all of the Business. Assets and/or Leases
(each as clef,rned in the SISP) of the Sears Group.

I'lre'l'enant ancl the l,ancllord entered into a lease surender agreement dated a,2017
(saicl agreement as amended, extended, supplemented, restatecl and/ol amended and
testated from time to time being collectively, the "Lease Surrender Agreement")
r,vhereby. among other things, the Tenant agreed to sul'render to the Landlord. and the
Landlord agreed to accept a stu:render ofì alt of the'l'enant's right, title and interest in and
to the Lease at the Ploperty (being the property commonly known as o and municipally
knorvn as o).

[The Lease Surrender Agreement was approved bv the Court pursuant to the Order
d¿rted o (the "Approval and Vesting Order").1

T'he'fenant and the l,ancllord are entering into this Agreement to provide tbr the Tenant
to have access to the Premises to remove ancl sell any and all Inventory and F'F-&E,
located on the Premises in accordance rvith the terms hereof.

Unless otherlvise expressly plovided for herein, all capitalized terms rvhen used in this
Agreement have the same meaning given to such terms in the Lease Surrender
Agreement.

D

E.

F
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NOW THEREFORE IN CONSIDERATION OF the rnutual coveuants contained herein. the
teceipt and suflÌciency of rvhich is hereby acknorvledged by each of the Tenant and the Landlord
(collectivell,, the "Parties", and inclividuall,v, a "Ptrty"), the Parties herebl, covenant and agree
as fblloi.r's:

l. The Tenant tnay at its sole risk and expense maintain the FF&E and/or Inventorl., in the
Pl'elnises and the Landlord shall not cause any damage to such FF&E and/or lnventory.
The Tenant shall have no obligation to remove alry of the FF&E or Inventor.y that
remaitls on the Premises fbllorving the expiry of the Post-Closing Access Peric¡cl and shall
have no liability for any renroval ol destruction costs relating thereto.

2. The l,andlold hereby grattts to Tenant and its agents and representatives (collectively. the
"Accessing Parties") the uninterlupted and undisturbed r:ight to possess. access, use.
occupy and enjoy the Premises. on an "as is where as" b¿rsis and on an exclusive basis
for 24 hours a cla1.' ancl seven days a week cornmencing on the Closing Date and ending
on the date that is t'ifteen (15) rveeks from the Closing Date (the "Post-Closing Access
Period").The Accessing Parties shall. prior to obtaining access deliver proof of insllrance
as requirecl under the Lease as extencled to ret'lect the Accessing Parties; and shall pay all
rent .additional rellt , taxes utilities and othel charges due by the Lease as if stilt the
Tenant ultder the Lease, except that the Landlord will accept payment of monthly rent bi
monthly in advance. The Accessing Parties shall comply rvith all of the non financial
obligations of the Tenant under the Lease. as if they rvere named tenallt under the Lease,
and rvithout limiting the genelality of the folegoing conduct themselves in a
cotnmercially reasonable ntanner ivith a vielv not to unreasonably impairing the condition
of the Premises . 'l'he Accessing Parties shall be entitled to use the Prenlises as they are
cttrrently being used. to rentove any Excluded Assets ancl to conduct a liquiclation sale of
the lnverttory and/or FF&E and for any otlier use permitted by Order of the Court (the
"Permitted Use"). l"or gt'eater certainty, the Accessing Parties shall be entitled to
advertise and sell the Inveutory and l'-F'&U on a "final sale" and "as is" basis and may
advertise such Iicluidation sale as a "ever¡,thing on sale". "evel'y,thi¡g must go", "store
closing" or similar themed sale and may use exterior banners anci signs. provided that the
Accessing Parties shall not use neon or day-glorv sigus, such exteriol signs and banners
shall be profèssiottally hung ancl the Accessíng Pafties shall lepaír any.'damage caused by
the hangíng or removal of such exterior signs and baruers. Conditional upon the
Accessing Parties being in corupliance rvith this agreeulelìt the Landlord shall not
interfère rvith the Accessing Parties use and enjoyment of the Prernises as pennitted
Itereunder. Any lixcluded Assets left on the Premises. including any [nventory and t'F'&E
at the expìry of the Post-Closing Access Periocl shall become the ploperty of the Landlorcl
without a bill of sale, representatiorr, rvarranty or other title docutnentation.

3. The Accessing Parties shall be responsible for capping all utitity at source and for
ntaking any repairs. to the Pretnises or any part thereof resulting tiour the cliscon¡ection
or removal of any ËF'&Fl.l'he'I'enant shall rnaintain, and leave the Premises at the expiry
of the Post Closing Access peliod in a broom-srvept and clean condition. rvith Ëxclticlecl
Assets incltrding abandoned F'1"&E , if any, lelt ou the Premíses coltcentrated in a single
location in the loading dock arca.
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4 TIle Landlord hereby grants to the Accessing Pafties, including their respective ofïìcers,
agertts, ernployees, cr.rstomers. invitees and licensees. the non-exclusive use arrd

enjoyrnent of the parking facilities, drivervays, entrances, sidervalks, landsca¡letl
¿rreas, elevators, escal¿rtors nnd all other common facilities fiom time to time located
on the Property ancl fbr the public use and en-ioyment (collectively. the o'Commorr

X'acilities"). provided that the Accessing Parties shall not conduct any sales on the
Comnron Facilities nor shall the Accessing Parties obstruot the Common Facilities.

The Landlord shall maintain. repail and replace the Clornnron F'acilities, and the Ploperly
in good repair ancl in a clean, orderly and safe conditiou and shall corrtinue to operate the
Ploperly in accorclance rvith its obligations under the Lease .

The Landlord shallprovide. supply and nraintain at actual cost plus l5Yoto tlre Accessing
Parties all adequate rvater. gas. sewage, telephone and other commuuications outlets.
electrical power services and all other utilities to alI parts of the Premises. and all such
sunrs shall be prompt[y paid in fi.rll upon invoicing..

During the Post-Closing Access Period, the Accessing Parties shall nraintain conrmercial
general liability insurance in an amount and with such coverage as is customary' and
comurelcially reasonable taking into account the value of the assets and the natule of the
activities to be conducted rvith the Landlord named as an additional insured. in amounts
rvhich rneet or exceed the obligatious of the tenaut under the Lease.

This Agreernent shall become effèctive rvhen executed by the Tenant and the Lancllold
and after that time shall be binding upon and enure to tbe benefit of the Parties and their'
respective successors and pen'nitted assigns. Neither this Agreemellt nor any of the rights
or obligations under this Agreement shall be assignable or transferable by either party
rvithout the consent of the other party. ptovided that notrvitlrstanding the foregoing, the
Tenaut shall be entitled to assign this Agreement without consent otì but on notice to, the
Landlord. to any agent conclucting a sale of tlre lnventoly and/ol FF'&E of tlre T'enant
pursuant to an agency agreement ol similar agreement apploved by the Court. Upon any
such assignrnent by the 'Ienant. the Tenaut shall cause the assignee to enter into an

agreemeut rvith the Landlord agreeing to be bound by the terms of this Agleement and
the Tenant shall thereupon be released fi'oln all of its liabilities and obligations hereunder.
Upon a transfèr of the Property or any portion thereof, the Landlord shall obtain an
agleenrenl execr¡ted bylhe Landlord and such transfèree in favour of the Tenant, in form
satisfactory to the Tenant. rvhereby the lransferee agrees to be bouncl by the terms of this
Agreement and the Landlorcl and the transf-elee shall be.jointly and severall¡.' liable fol'the
Landlord's ob ligations hereunder.

No ameudment to or naiveL of this Agreeurertt shall be eftbctive unless evidenced in
rvriting ancl executed b1, ¿¡¡ the Parties.

F.ach of the parties covenants ancl agrees to do such things and to execute such fulther
documents alld assurauces as may be deemed necessary or advisable tioul tirne to time in
orcler to effectively carry out the terms and conditions of this Agreement in accordance
rvith their true intent.
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13.

14.

15.

16.

If any provision of this Agreement shall be determined to be illegal, invalid or
unenfbrceable, that provision shall be severed from this Agreement and the rernaining
provisions shall continue in full force and effect.

This Agreelnent shall be goverued by and interpreted and enforced in accordance with
the larvs of the Province of Ontario and the federal lalvs of Canada applicable therein.

Each Party submits to the exclusive jurisdiction of the Court in any action, application,
retèrence or other proceeding arising out of or lelated to this Agreement and agrees that
all claims in respect of any such actions, application. reference or other proceeding shall
be heard ancl determined in the CCAA Proceedings before the Court.

This Agreement shall enure to the benefrt ancl be binding on the Parties and their
respective successors and assigns.

Any notice, consent or approval required or permitted to be given in connection with this
Agteement shall be in writing and shall be sufficiently given if delivel'ed or transmitted in
accorclance with the Lease Surrender Agreement.

All Parties agree that this Agreement may be executed in counterparl and tlansmitted by
facsimile or e-mail (PDF) and that the reproduction of signatures in counterpart by way
of facsimile or e-mail (PDF) will be treated as though such reproduction were executed
originals.

[Sig nufure pnges foll ow. J
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IN WITNESS WHER-EOF the Tenant has executed this Agreement.

SEARS CANADA INC.

By:
Name:
Title:
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IN THE MATTER OF the Compøníes' Credìtors Arrangemcnf ,4cl, RS.C. 1985, c. C-36, as amended Court File No: CV-I7-l1846-00CL
AND IN THE MATTER OF A PLAN OF COMPRONtrSE OR ARRANGEMENT OF SEARS CANADA INC., CORBEIL ÉLECTRIQUE INC., S.L.H.
TRANSPORT INC., THE CUT rNC., SEARS CONTACT SERVICES rNC., TNITIUM LOGISTICS SERVICES INC., INITIUM COMMERCE LABS INC.,
INITTUM TRADING AND SOURCING CORP., SEARS FLOOR COVERING CENTRES INC., 173470 CANADA rNC.,2497089 ONTARTO INC., 6988741

CANADA INC., 10011711 CANADA INC., 1592580 ONTARTO LIVIITED, 955041 ALBERTA LTD.,4201531 CANADA INC., 168886 CANADA INC., AllD 333961r

CANADA INC.

Ontørí.o
SUPERIOR COURT OF JUSTICE

COMMERCIAL LIST
Proceeding commenced at Toronto

AFFIDAVIT OF BILLY WONG
(Motion for Approval of Lease Surrender Agreement with

Orchard Park Shopping Centre Holdings lnc. Kelowna Full
Line Store (Store #18271and Kelowna Home Store

(Store #1376))

osLER,ITOSKIN & HARCOURT, LLP
P.O. Box 50, I First Canadian Place
Toronto, ON M5X 1B8

Marc WasseÍnan LSUC# 44066M
Tel: 416.862.4908

Jeremy Dacks LSUC# 41851R
Tel: 416.862.4923

Tracy Sandler LSUC# 322443N
Tel: 416.862.5890

Karin Sachar LSUC# 599448
Tel: 416.862.5949
Fax: 416.862.6666

Lawyers for the Applicants
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Court File No. CV-l7-11846-00CL

ONTARIO

SUPERIOR COURT OF JUSTICE

COMMERCIAL LIST

THE HONOURABLE MR. WEDNESDAY, THE 4TH

JUSTICE HAINEY DAY OF OCTOBER,2OIT

IN THE MATTER OF THE COMPANIES' CREDITORS
ARRANGEMENT lcf, R.S.C. 1985, c. C-36, AS AMENDED

AND IN THE MATTER OF A PLAN OF COMPROMISE OR
ARRANGEMENT OF SEARS CANADA INC., CORBEIL
ÉrncrruquE INC., s.L.H. TRANSIoRT INC., THE cur [NC.,
SEARS CONTACT SERVICES INC., INITIUM LOGISTICS
SERVICES fNC., INITIUM COMMERCE LABS [NC.,INITIUM
TRADING AND SOURCING CORP., SEARS FLOOR
COVERING CENTRES INC., 173470 CANADA INC., 2497089
ONTARIO INC., 6988741 CANADA [NC., IOO1171I CANADA
INC., 1592580 ONTARIO LIMITED, 955041 ALBERTA LTD.,
4201531 CANADA INC., 168886 CANADA [NC., AND 3339611
CANADA INC.
(each, an "Applicant", and collectively, the "Applicants")

APPROVAL AND VESTING ORDER_ LEASE SURRENDER AGREEMENT

KELOWNA HOME AND KELOWNA FULL LINE (STORE # 1376 AND STORE, #1827)

THIS MOTION, made by the Applicants, pursuant to the Companies' Creditors

Arrangement Act, R.S.C. 1985, c. c-36, as amended (the "CCAA") for an order, inter alia,

approving: the lease surrender and resiliation (the "Transaction") contemplated by a Lease

Surrender Agreement between Sears Canada Inc. ("Sears Canada"), as Tenant, and Orchard

Park Shopping Centre Holdings Inc. (the "Landlord") as Landlord dated September 22,2017

(the "Lease Surrender Agreement") and certain related relief, was heard this day at 330

University Avenue, Toronto, Ontario.

ON READING the Notice of Motion of the Applicants, the Affidavit of Billy Wong

sworn on September 28,2017 including the exhibits thereto, and the o Report of FTI Consulting

Canada Inc., in its capacity as Monitor (the "Monitor"), filed, and on hearing the submissions of

)

)

)
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respective counsel for the Applicants, the Monitor, the Landlord, the DIP ABL Agent, the DIP

Term Agent and such other counsel as were present, no one else appearing although duly served

as appears from the Affidavit of Service of o sworn o,2017, f/red:

SERVICE AND DEFINITIONS

1. THIS COURT ORDERS that the time for service of the Notice of Motion and the Motion

Record herein is hereby abridged and validated so that this Motion is properly retumable today

and hereby dispenses with further service thereof.

2. THIS COURT ORDERS that any capitalizedterm used and not defined herein shall have

the meaning ascribed thereto in the Amended and Restated Initial Order in these proceedings

dated June 22,2017 (the "Initial Order"), or in the Lease Surrender Agreement, as applicable.

APPROVAL OX' THE LEASE SURRENDER AGREEMENT

3. THIS COURT ORDERS AND DECLARES that the entering into of the Transaction by

Sears Canada is hereby approved and ratified and that the execution of the Lease Surrender

Agreement by Sears Canada is hereby authorized, approved and ratified with such minor

amendments as Sears Canada (with the consent of the Monitor after consultation with the DIP

Lenders) and the Landlord may agree to in writing. Sears Canada is hereby authorized and

directed to take such additional steps and execute such additional documents as may be

necessary or desirable for the completion of the Transaction, including the surrender by Sears

Canada of its right, title and interest in and to the Leases and the Real Property Interests (each as

clefinecl in the Lease Surrender Agreement) to the Landlord and the Monitor shall be authorized

to take such additional steps in furtherance of its responsibilities under the Lease Surrender

Agreement and this Order, and shall not incur any liabilþ as a result thereof. The legal

descriptions and applicable land registry offices with respect to the Premises are as set out on

Schedule "B" hereto.

4. THIS COURT ORDERS AND DECLARES that upon the delivery of a Monitor's

certif,rcate to the Landlord substantially in the form attached as Schedule "4" hereto (the

"Monitor's Certificate"), all of Sears Canada's right, title and interest in and to the Leases and

the Real Property Interests shall be surrendered to the Landlord (with the Leases being resiliated)

free and clear of and from any and all security interests (whether contractual, statutory, or
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otherwise), hypothecs, mortgages, trusts or deemed trusts (whether contractual, statutory, or

otherwise), liens, executions, charges, or other financial or monetary claims, whether or not they

have attached or been perfected, registered or filed and whether secured, unsecured or otherwise

in respect of the Leases and the Real Property Interests (collectively, the "Claims"), including,

without limiting the generality of the foregoing:

(a) the Administration Charge, the FA Charge, the KERP Priority Charge, the

Directors' Priority Charge, the DIP ABL Lenders' Charge, the DIP Term

Lenders' Charge, the KERP Subordinated Charge and the Directors' Subordinated

Charge (as such terms are defined in the Initial Order) and any other charges

hereafter granted by this Court in these proceedings (collectively, the "CCAA

Charges");

(b) all charges, security interests or claims evidenced by registrations pursuant to the

Personal Property Security Act (Brilish Columbia) or any other personal property

registry system; and

(c) those Claims listed on Schedule "B" hereto;

(all of which are collectively refened to as the "Encumbrances", which term shall not include

the Permitted Encumbrances listed on Schedule "C" hereto), and, for greater certainty, this Court

orders that all of the Claims and Encumbrances affecting or relating to the Leases, the Real

Property Interests and/or the Premises are hereby expunged and discharged as against the Leases,

the Real Property Interests and/or the Premises including the real or immovable property

identified in Schedule "8".

5. THIS COURT ORDERS that upon the registration in the applicable land registry offrce

of a certified copy of this Order in the manner prescribed by the applicable land registry office,

the applicable land registrar is hereby directed to specifically discharge, cancel, delete and

expunge from title to the applicable real or immovable property described in Schedule "8" all of

the Encumbrances listed in Schedule "B" hereto.

6. THIS COURT ORDERS that from and after the delivery of the Monitor's Certificate, all

Claims and Encumbrances shall attach to the net proceeds from the Transaction (the "Net

Proceeds"), with the same priority as they had with respect to the Leases and the Real Property
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Interests immediately prior to the Closing of the Transaction, as if the Transaction had not been

completed.

7. THIS COURT ORDERS that, to the extent that obligations remain owing by the

Applicants under the DIP ABL Credit Agreement or the DIP Term Credit Agreement, the

Monitor be and is hereby authorized and directed to distribute, on behalf of the Applicants, on

the day of filing the Monitor's Certificate or as soon as practicable thereafter, the Net Proceeds,

in partial repayment of amounts then owing by the Applicants under the DIP ABL Credit

Agreement or the DIP Term Credit Agreement, as applicable (a "Distribution").

8. THIS COURT ORDERS that any Distribution made pursuant to this Order shall be and

shall be deemed to be made free and clear of all Claims and Encumbrances.

9. THIS COURT ORDERS that, notwithstanding

(a) the pendency ofthese proceedings;

(b) any applications for a bankruptcy order now or hereafter issued pursuant to the

Bankruptcy and Insolvency Act (Canada) in respect of any of the Applicants and

any bankruptcy order issued pursuant to any such applications; or

(c) any assignment in bankruptcy made in respect of any of the Applicants;

the distribution permitted by paragraph 7 above shall be binding on any trustee in bankruptcy or

receiver that may be appointed in respect of any of the Applicants and shall not be void or

voidable by creditors of any of the Applicants, nor shall it constitute nor be deemed to be a

fraudulent preference, assignment, fraudulent conveyance, transfer at undervalue, or other

reviewable transaction under the Banlçruptcy and Insolvency Act (Canada) or any other

applicable federal or provincial legislation, nor shall it constitute oppressive or unfairly

prejudicial conduct pursuant to any applicable federal or provincial legislation.

10. THIS COURT ORDERS that, if all obligations of the Applicants under the DIP ABL

Credit Agreement or the DIP Term Credit Agreement have been satisfied in full the Monitor

shall be entitled to retain the Net Proceeds or any remaining portion thereof on behalf of the

Applicants to be dealt with by further Order of the Court.
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11. THIS COURT ORDERS AND DIRECTS the Monitor to file with the Court a copy of the

Monitor's Certificate, forthwith after delivery thereof in accordance with the terms of the Lease

Surrender Agreement.

12. THIS COURT ORDERS that subject to the terms of the Lease Surrender Agreement

nothing herein affects:

(a) the rights and obligations of Sears Canada and a contractual joint venture

comprised of Gordon Brothers Canada ULC, Merchant Retail Solutions ULC,

Tiger Capital Group, LLC and GA Retail Canada ULC (the "Agent") under the

Amended and Restated Agency Agreement between Sears Canada and the Agent

dated July 12,2017 and amended and restated on July 14,2017;

(b) the rights and obligations of Sears Canada and the Agent under the Amended and

Restated Consulting Agreement between Sears Canada and the Agent dated July

12,2017 and amended and restated on July 14,2017; and

(c) the terms of the Liquidation Sale Approval Order granted July 18, 2017 including

the Sale Guidelines attached as Schedule "A" thereto.

SEALING

13. THIS COURT ORDERS that Conf,rdential Appendix "o" to the o Report of the Monitor

shall be and is hereby sealed, kept confidential and shall not form part of the public record

pending fuither Order of this Court.

GENERAL PROVISIONS

14. THIS COURT ORDERS that, notwithstanding:

(a) the pendency ofthese proceedings;

(b) any applications for a bankruptcy order now or hereafter issued pursuant to the

Banlcruptcy and Insolvency Act (Canada) in respect of any of the Applicants and

any bankruptcy order issued pursuant to any such applications; or

(c) any assignment in bankruptcy made in respect of any of the Applicants;
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the surrender of the Leases and the Real Property Interests to the Landlord and the

resiliation of the Leases pursuant to this Order shall be binding on any trustee in

bankruptcy or receiver that may be appointed in respect of any of the Applicants and

shall not be void or voidable by creditors of any of the Applicants, nor shall it constitute

nor be deemed to be a fraudulent preference, assignment, fraudulent conveyance, transfer

at undervalue, or other reviewable transaction under the Banløuptcy and Insolvency Act

(Canada) or any other applicable federal or provincial legislation, nor shall it constitute

oppressive or unfairly prejudicial conduct pursuant to any applicable federal or provincial

legislation.

15. THIS COURT ORDERS that this Order shall have full force and effect in all provinces

and territories in Canada.

16. THIS COURT HEREBY REQUESTS the aid and recognition of any Court, tribunal,

regulatory or administrative bodies, having jurisdiction in Canada or in the United States of
America, to give effect to this Order and to assist the Applicants, the Monitor and their

respective agents in carrying out the terms of this Order. All courts, tribunals, regulatory and

administrative bodies are hereby respectfully requested to make such orders and to provide such

assistance to the Applicants and to the Monitor, as an offrcer of this Court, as may be necessary

or desirable to give effect to this Order, to grant representative status to the Monitor in any

foreign proceeding, or to assist the Applicants and the Monitor and their respective agents in

carrying out the terms of this Order.
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SCHEDULE $A')

Court File No. CV-17^11846-00CL

ONTARIO

SUPERIOR COURT OF' JUSTICE

COMMERCIAL LIST

IN THE MATTER OF THE COMPANIES' CREDITORS
ARRANGEMENT ACT, R.S.C. 1985, c. C-36, AS AMENDED

AND IN THE MATTER OF A PLAN OF COMPROMISE OR
ARRANGEMENT OF SEARS CANADA INC., CORBEIL
ÉrBcrrueuE INC., s.L.H. TRANSIORT INC., THE cur [Nc.,
SEARS CONTACT SERVICES INC., INITIUM LOGISTICS
SERVICES [NC., INITIUM COMMERCE LABS [NC., INITIUM
TRADING AND SOURCING CORP., SEARS FLOOR
COVERING CENTRES INC., 173470 CANADA fNC., 2497089
ONTARIO [NC., 6988741CANADA [NC., 10011711 CANADA
[NC., 1592580 ONTARIO LIMITED, 955041 ALBERTA LTD.,
42OI53I CANADA INC., 168886 CANADA [NC., AND 3339611
CANADA INC.
(each, an "Applicant", and collectively, the "Applicants")

MONITOR'S CERTIF'ICATE
RECITALS

A. All undeflrned terms in this Monitor's Certificate have the meanings ascribed to them in

the Order of the Court dated a,2017 (the "Approval and Vesting Order") approving the Lease

Surrender Agreement between Sears Canada Inc. ("Sears Canada"), as Tenant, and Orchard

Park Shopping Centre Holdings Inc. (the "Landlord") as Landlord dated September 22,2017

(the "Lease Surrender Agreement"), a copy of which is attached as Exhibit A to the Affrdavit

of Billy V/ong dated September 28,20t7.

B. Pursuant to the Approval and Vesting Order the Court approved the Lease Surrender

Agreement and provided for the surrender to the Landlord of Sears Canada's right, title and

interest in and to the Leases and the Real Property Interests (as defined in the Lease Surrender

Agreement), which surrender is to be effective with respect to the Leases and the Real Property

Interests upon the delivery by the Monitor to the Landlord and Sears Canada of a certificate

conf,rrming that (i) the conditions to Closing as set out in sections 7.1,7.2 and 7.3 of the Lease
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Surrender Agreement have been satisfied or waived by the Landlord and Sears Canada, as

applicable, and (ii) the Surrender Consideration and any Taxes payable (each as defined in the

Lease Surrender Agreement) to Sears Canada that are not self-assessed and remitted by the

Landlord have been received by the Monitor.

THE MONITOR CERTIFIES the following:

1. The conditions to Closing as set out in sections 7.1,7.2 and7.3 of the Lease Surrender

Agreement have been satisfied or waived by the Landlord and Sears Canada, as applicable; and

2. The Surrender Consideration and any Taxes payable to Sears Canada that are not self-

assessed and remitted by the Landlord have been received by the Monitor.

This Monitor's Certificate was delivered by the Monitor at _ ITIME] on _
IDArE].

X'TI CONSULTING CANADA INC., in its
capacity as Court-appointed Monitor of Sears
Canada Inc., et al. and not in its personal or
corporate capacity

Per:

Name:

Title:
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SCHEDULE "B"

No. Location/
Address

Province Land
Registry

Office

Legal Description Encumbrances
to be

Expunged/
Deleted

I 2271 Harvey
Avenue,
Kelowna

BC Kamloops
Land Title
Office

PID:003-348-903
LOT 2 DISTRICT LOT I27 OSOYOOS DIVISION YALE DISTRICT
PLAN 32650 EXCEPT PLAN KAP47935
("Firstly")

PID: 018-967-337
LOT I DISTRICT LOT I27 OSOYOOS DIVISION YALE DISTRICT
PLAN KAP5326O EXCEPT PLANS DAP56I23 AND EPP3467
("Secondly")

PID:017-889-774
LOT I DISTRICT LOTS I27 AND 4646 OSOYOOS DIVISION YALE
DISTRICT PLAN K4P47934
("Thirdly")

K37415 - is a
Lease registered
on July 21,1975
made in favour
of Simpsons-
Sears Limited,
as tenant for part
of ground floor
of building
shown area 53
on Plan El1735
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SCHEDULE '(C)'
PERMITTED ENCUMBRANCES

"Permitted Encumbrances" means, collectively: (a) any Encumbrances encumbering the
freehold or other ownership interest in the Property or any other interest in the Property of the
Landlord, but excludes any Encumbrances solely encumbering the Tenant's leasehold interest in
and to any Property situated outside of the Province of Québec on which the Premises are located
or the rights of the Tenant as lessee under the Leases; (b) Encumbrances resulting from the
Landlord's actions or omissions; and (c) the items identified in Schedule "J" of the Lease
Surrender Agreement.
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IN THE MATTER OF the Companies' Creditors Arrangement Act, R.S.C. 1985, c. C-36, as amended Court File No: CV-17-11846-00CL 

AND IN THE MATTER OF A PLAN OF COMPROMISE OR ARRANGEMENT OF SEARS CANADA INC., CORBEIL ELECTRIQUE INC., S.L.H. TRANSPORT 
INC., THE CUT INC., SEARS CONTACT SERVICES INC., INITIUM LOGISTICS SERVICES INC., INITIUM COMMERCE LABS INC., INITIUM TRADING AND 
SOURCING CORP., SEARS FLOOR COVERING CENTRES INC., 173470 CANADA INC., 2497089 ONTARIO INC., 6988741 CANADA INC., 10011711 CANADA 
INC., 1592580 ONTARIO LIMITED, 955041 ALBERTA LTD., 4201531 CANADA INC., 168886 CANADA INC., AND 3339611 CANADA INC. 

Applicants 

Ontario 

SUPERIOR COURT OF JUSTICE 

COMMERCIAL LIST 

Proceeding commenced at Toronto 

MOTION RECORD OF THE APPLICANTS 

(Motion for Approval of Lease Surrender Agreement 
with Orchard Park Shopping Centre Holdings Inc. 

Kelowna Full Line (Store #1827) and Kelowna Home 
Store (Store #1376)) 

returnable October 4, 2017) 

OSLER, HOSKIN & HARCOURT LLP 

Box 50, 1 First Canadian Place 
Toronto, ON M5X 1B8 

Marc Wasserman LSUC# 44066M 
Tel: 416.862.4908 

Jeremy Dacks LSUC# 41851R 
Tel: 416.862.4923 

Tracy Sandler LSUC# 32443N 
Tel: 416.862.5890 

Karin Sachar LSUC# 59944E 

Tel: 416.862.5949 

Lawyers for the Applicants 


