Court File No.: CV-17-11846-00CL
ONTARIO
SUPERIOR COURT OF JUSTICE
(COMMERCIAL LIST)
IN THE MATTER OF THE COMPANIES’ CREDITORS ARRANGEMENT ACT,
R.S.C. 1985, c. C-36, AS AMENDED
AND IN THE MATTER OF A PLAN OF COMPROMISE OR
ARRANGEMENT OF SEARS CANADA INC.,
CORBEIL ÉLECTRIQUE INC., S.L.H. TRANSPORT INC.,
THE CUT INC., SEARS CONTACT SERVICES INC.,
INITIUM LOGISTICS SERVICES INC., INITIUM COMMERCE LABS INC.,
INITIUM TRADING AND SOURCING CORP.,
SEARS FLOOR COVERING CENTRES INC., 173470 CANADA INC.,
2497089 ONTARIO INC., 6988741 CANADA INC., 10011711 CANADA INC.,
1592580 ONTARIO LIMITED, 955041 ALBERTA LTD.,
4201531 CANADA INC., 168886 CANADA INC., AND 3339611 CANADA INC.
Applicants

MOTION RECORD OF THE RESPONDENT,
OXFORD PROPERTIES GROUP
(Response to Applicants’ Motion Returnable July 13, 2017
re: Approval of SISP and Related Relief)
July 12, 2017

THORNTON GROUT FINNIGAN LLP
100 Wellington St. West, Suite 3200
TD West Tower, Toronto-Dominion Centre
Toronto, ON M5K 1K7
Tel: (416) 304-1616
Fax: (416) 304-1313
D. J. Miller (LSUC #34393P)
Tel: (416) 304-0559
Email: djmiller@tgf.ca
Mudasir Marfatia (LSUC#68499A)
Tel: (416) 304-0332
Email: mmarfatia@tgf.ca
Lawyers for Oxford Properties Group

TO:
AND TO:

THIS HONOURABLE COURT
THE SERVICE LIST

Court File No.: CV-17-11846-00CL
ONTARIO
SUPERIOR COURT OF JUSTICE
(COMMERCIAL LIST)
IN THE MATTER OF THE COMPANIES’ CREDITORS ARRANGEMENT ACT,
R.S.C. 1985, c. C-36, AS AMENDED
AND IN THE MATTER OF A PLAN OF COMPROMISE OR
ARRANGEMENT OF SEARS CANADA INC.,
CORBEIL ÉLECTRIQUE INC., S.L.H. TRANSPORT INC.,
THE CUT INC., SEARS CONTACT SERVICES INC.,
INITIUM LOGISTICS SERVICES INC., INITIUM COMMERCE LABS INC.,
INITIUM TRADING AND SOURCING CORP.,
SEARS FLOOR COVERING CENTRES INC., 173470 CANADA INC.,
2497089 ONTARIO INC., 6988741 CANADA INC., 10011711 CANADA INC.,
1592580 ONTARIO LIMITED, 955041 ALBERTA LTD.,
4201531 CANADA INC., 168886 CANADA INC., AND 3339611 CANADA INC.
Applicants

INDEX

TAB
1.

Document
Affidavit of Genevieve Wong sworn July 12, 2017

Exhibit A

Initial Order dated June 22, 2017

Exhibit B

Chart detailing the names of OPGI’s and co-owner’s affiliates

Exhibit C

Operating Agreement (Instrument R719696)

Exhibit D

First Supplement to Operating Agreement (Instrument 633096)

Exhibit E

Second Supplement to Operating Agreement (Instrument 633169)

Exhibit F

First Supplement to Operating Agreement (Instrument R719697)

Exhibit G

Restrictive Covenant (Instrument R719695)

Exhibit H

Option to Purchase Agreement (Instrument 633159)

TAB 1

Court File No.: CV-17-11846-00CL
ONTARIO
SUPERIOR C O U R T O F J U S T I C E
(COMMERCIAL LIST)
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R.S.C. 1985, C. C-36, AS AMENDED
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AND I N THE MATTER OF A PLAN OF COMPROMISE OR ARRANGEMENT OF
SEARS CANADA INC., CORBEIL ELECTRIQUE INC., S.L.H. TRANSPORT INC.,
THE CUT INC., SEARS CONTACT SERVICES INC.,
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A F F I D A V I T O F G E N E V I E V E WONG
(Sworn on July 12, 2017)
I , G E N E V I E V E WONG, of the Town of Richmond Hill, in the Province of Ontario,
M A K E O A T H AND SAY AS F O L L O W S :

1.

I am the Director, Retail Legal Services of Oxford Properties Group, and the Assistant
Secretary of OPGI Management Limited Partnership (collectively, "OPGI") and as such,
I have personal knowledge of the matters to which I hereinafter depose. Where the source
of my information or belief is other than my own personal knowledge, I have identified
the source and the basis for my information and believe it to be true.

2.

This Affidavit is sworn in response to certain aspects of the following relief sought by the
Applicants in their Notice of Motion dated July 5, 2017 (the "Motion Record"):

(a)

an order approving the terms for a comprehensive sale and investment solicitation
process (the "SISP") in respect of a portion or the entirety of the assets and
business of the Applicants substantially in the form attached as Schedule "B" to
the Motion Record, including the form of Order sought approving the SISP (the
"SISP Approval Order"); and

(b)

an Amended and Restated Initial Order substantially in the form attached to the
Applicants' Motion Record as Schedule "C".

OVERVIEW
3.

On June 22, 2017, the Applicants sought and were granted protection under the
Companies' Creditors Arrangement Act (Canada) (the "CCAA") pursuant to the Initial
Order of Mr. Justice Hainey of the Ontario Superior Court of Justice (Commercial List)
(the "Initial Order"). Attached hereto as Exhibit "A" is a copy of the Initial Order.

4.

In the Initial Order, among other things, the Court:
(a)

granted a stay of proceedings in favour of the Applicants until and including July
22, 2017 (the "Stay");

(b)

appointed FTI Consulting Canada Inc. as Monitor in this CCAA proceeding (in
such capacity, the "Monitor") to oversee the affairs, assets and businesses of the
Applicants; and

(c)

approved the Applicant's request to borrow under two debtor-in-possession credit
facilities and granted a charge over all of the Applicants' assets to secure such
charge.

-3 5.

OPGI, the real estate investment arm of the Ontario Municipal Employees Retirement
System, is a global real estate owner, investor, developer and property manager with a
portfolio comprised of retail, office, industrial, multi-residential and hotel assets located
in Canada, the United States and Europe.

6.

OPGI or one of its affiliates, as owner or co-owner and/or property manager, operates
certain shopping centres in Canada in which the Applicants are either tenants or adjacent
land owners. Set out in Exhibit "B" hereto is a chart detailing the legal names of each of
OPGFs and their co-owner's affiliates who hold the ownership interests in the properties
in which the Applicants are either tenants or adjacent land owners. For the purposes of
this Affidavit, OPGI will be referred to as the representative party for the owners of the
properties listed on that chart.

BACKGROUND O F T H E UPPER CANADA M A L L
7.

The Upper Canada Mall is the premiere shopping centre in the Town of Newmarket with
7.8 million visitors annually, 994,367 square feet of retail space and 190 current tenants.
Sears Canada Inc. ("Sears Canada") owns two parcels of real property comprising part
of the Upper Canada Mall: (i) Part of Lots 96 and 97, Concession 1, West of Yonge
Street, Town of Newmarket, Regional Municipality of York, designated as Part 1 on Plan
65R-19397 (being PIN03554-0076) (the "Sears Home Store Lands"), and (ii) Part of
Lot 96, Concession 1, West of Yonge Street. Town of Newmarket, Regional Municipality
of York, designated as Part 3 on Reference Plan 65R-899 (being PIN03554-0077) (the
"Sears Department Store Lands" and, together with the Sears Home Store Lands, the
"Sears Lands"). The remaining real property comprising the Upper Canada Mall is

owned by OPGI, through Oxford Properties Retail Holdings I I Inc. and CPPIB Upper
Canada Mall Inc., as described in Exhibit "B" hereto.

The relationship between Sears Canada and OPGI with respect to the operation of their
respective portions of the Upper Canada Mall as an integrated shopping centre is
governed by a series of reciprocal obligations and covenants contained within an
operating agreement dated July 25, 1973 registered as Instrument No. R719696 in the
Land Registry Office for the Land Registry Division of York Region (No. 65) (as
amended or supplemented from time to time and as currently in effect, the "Operating
Agreement").

The Operating Agreement includes certain critical provisions relating to the orderly
operation of the Upper Canada Mall, including: the grant of rights of way and access to
the Upper Canada Mall through the Sears department store, requiring Sears Canada to
adhere to certain use restrictions with respect to the Sears Home Store Lands and
providing for the management, maintenance, repair and upkeep of the Upper Canada
Mall.

The Operating Agreement also includes, in section 21 thereof, a right of first

refusal in favour of OPGI, as referenced below. Attached hereto as Exhibit " C " is a
copy of the Operating Agreement.

The Operating Agreement was supplemented by a supplementary agreement dated
December 24, 1987 and registered on title on January 21, 1994 as Instrument No. 633096
(the "First Supplement"), a second supplementary agreement dated January 21, 1994
and registered on title on January 24, 1994 as Instrument No. 633169 (the "Second
Supplement") and a third supplementary agreement dated April 9, 1998 and registered

on title on April 9, 1998 as Instrument No. R719697 (the "Third Supplement").
Attached hereto as Exhibits "D", " E " and " F " are copies of the First Supplement, the
Second Supplement and the Third Supplement, respectively.

11.

In addition, the Sears Home Store Lands are subject to a restrictive covenant agreement
in favour of OPGI (the "Restrictive Covenant") registered as Instrument No. R719695
in the Land Registry Office for the Registry Division of York Region (No. 65). The
Restrictive Covenant provides that the Sears Home Store Lands shall not be used for any
purpose other than the purpose of a retail furniture, appliances and home furnishings
store, or, subject to certain consent and exclusivity requirements, for such other proposed
uses as the parties may mutually agree. Attached hereto as Exhibit " G " is a copy of the
Restrictive Covenant in favour of OPGI.

12.

The Sears Department Store Lands and the Sears Home Store Lands are subject to a right
of first refusal in favour of OPGI (the "ROFR"), contained in section 21 of the Operating
Agreement (as subsequently amended by section 7 of the Second Supplement and section
12 of the Third Supplement).

13.

Pursuant to the terms of the ROFR, i f Sears Canada wishes to sell all or a portion of the
Sears Lands, it must require that the terms and conditions of sale be embodied in a bona
fide offer to purchase (the "Offer") and must provide a copy of the Offer to OPGI. OPGI
is granted an option to purchase the lands referenced in the Offer upon the same terms
and conditions contained within the Offer. OPGI is entitled to exercise its option to
purchase by written notice given within 15 days of receipt of the Offer.

-614.

Regardless of whether the right of first refusal is exercised or not, the ROFR explicitly
states that the other terms of the Operating Agreement shall continue to apply to both the
Sears Department Store Lands and the Sears Home Store Lands.

The terms and

covenants of the Operating Agreement continue to be binding on transferees, pursuant to
section 20 of the Operating Agreement and section 6 of the Option to Purchase (defined
below).

15.

The Sears Department Store Lands are also subject to a separate Option to Purchase
agreement in favour of OPGI, dated January 21, 1994 and registered on title on January
24, 1994 as Instrument 633159 (the "Option to Purchase"). The Option to Purchase
provides that any purchaser who buys the Sears Lands is bound by the terms and
covenants of the Operating Agreement relating to the Upper Canada Mall. Moreover, the
Option to Purchase grants OPGI the option to purchase the Sears Department Store Lands
at the current market value in the event that the Sears Department Store Lands are not
operated by Sears Canada as a department store for a period of 91 consecutive days. In
the event that OPGI decides to exercise its option to purchase the Sears Department Store
Lands, the Option to Purchase contains comprehensive provisions regarding the process
by which the Sears Department Store Lands may be sold and a mechanism for
determining the current value of the Sears Department Store Lands. Attached hereto as
Exhibit "H" is a copy of the Option to Purchase.

TENANTS OF T H E UPPER CANADA M A L L
16.

The Upper Canada Mall is the premiere shopping centre in the region and currently has
190 tenants who stand to be affected by any major changes at the mall. There are four

major anchor tenants at the Upper Canada Mall: the Hudson's Bay Company, Sears, Toys
"R" Us and Sport Check Supercenter. In the aggregate, the Upper Canada Mall employs
over 3,100 residents in the Newmarket area.

17.

The Operating Agreement, Restrictive Covenant, ROFR and Option to Purchase assist
the Landlord in ensuring that, notwithstanding the separate ownership, the Upper Canada
Mall is operated in accordance with best practices and tenant expectations. For example,
the Operating Agreement and the Restrictive Covenant ensure that a direct competitor to
an existing tenant's business cannot disrupt the balance and overall environment at the
Upper Canada Mall. Further, the ROFR and Option to Purchase ensure that OPGI would
be able to intervene in the event that Sears Canada attempted to sell the Sears Lands to a
party whose operations might negatively impact the branding of the Upper Canada Mall
and, accordingly, its tenants.

The Option to Purchase also gives OPGI the right to

exercise the option i f the Sears store has not been operated as a department store for 91
days or more.

18.

It is therefore critically important to OPGI and its 190 tenants (and, by extension, the
wider community of stakeholders) at the Upper Canada Mall that all terms of the
Operating Agreement, the Restrictive Covenant, the ROFR and the Option to Purchase
are respected and upheld throughout this proceeding.

19.

Recognizing the need to keep tenants of the Upper Canada Mall advised on the status of
the Applicants' CCAA proceedings and any relief sought that may impact the shopping
centre, the Upper Canada Mall General Manager, Bri-Ann Stuart and the Property
Manager,

Jocelyn McCloskey, have had verbal communications

(the "Tenant

-8Communication") on behalf of OPGI with the managers or owner/operators of 184
tenants of the 190 tenants currently operating in the Upper Canada Mall.

20.

I am advised by Bri-Ann Stuart and do verily believe that, of the 184 tenants that were
canvassed by the Tenant Communication, all of them have confirmed their support for
the steps OPGI is taking on this motion to ensure that the Operating Agreement, the
Restrictive Covenant, the ROFR and the Option to Purchase are respected, and that no
aspect of the SISP for which court approval is sought could have the direct or indirect
effect of undermining those agreements.

21.

I am also advised by Bri-Ann Stuart that, of the remaining 6 tenants that were not
canvassed by the Tenant Communication, 3 are tenants related to the Applicants, 2
tenants occupy sites that are currently under construction, and 1 store manager was
unavailable to respond.

OPGI'S POSITION ON T H E SISP T E R M S
22.

In taking a position on the terms governing the SISP process, OPGI is not seeking to
obtain any additional rights or privileges beyond what it currently has by virtue of the
agreements it negotiated with Sears Canada, which in some cases have been in place for
more than 40 years, or what might be required to respond to the relief sought by the
Applicants from the Court in this proceeding.

23.

The SISP, as currently drafted, creates a number of serious concerns for OPGI. In
particular, the SISP has the potential to undermine real property rights and contractual
rights established in the Operating Agreement, the Restrictive Covenant, the ROFR and

-9the Option to Purchase i f amendments are not made to the SISP terms, the SISP Approval
Order and the Initial Order.

24.

OPGI conveyed its concerns with respect to its contractual and property rights to the
Applicants' counsel by confidential letter dated June 28, 2017, and also as part of an
informal group of landlords appearing in this proceeding.

OPGI's concerns remain

unresolved and have led to the filing of this Affidavit.

25.

I make this Affidavit in response and opposition to certain relief sought by the Applicants
in their Motion Record dated July 7, 2017, and for no other or improper purpose.

SWORN before me at the City of Toronto,
in the Province of Ontario, this 12* day of

This is Exhibit "A", referred to in the
Affidavit of Genevieve Wong, sworn before me
K

this /<? day of July, 2017.

A Commissioner for taking Affidavits, etc.

This is Exhibit "B", referred to in the
Affidavit of Genevieve Wong, sworn before me
this

day of July, 2017.

A Commissioner for taking Affidavits, etc.

Exhibit “B”

Mall / Center

Name of Landlord

Location

Nature of
Applicants’ Interest

Les Galeries de la Capitale
(Sears Department Store)

Les Galeries de la
Capitale Holdings Inc.

Quebec City, Quebec

Leasehold

Les Galeries de la Capitale
(Sears Home Store)

Les Galeries de la
Capitale Holdings Inc.

Quebec City, Quebec

Leasehold

Southcentre Mall

Oxford Properties Retail
Holdings Inc. and Oxford
Properties Retail Holdings
II Inc.

Calgary, Alberta

Leasehold

Kingsway Mall (previously
“Kingsway Garden Mall”)

Kingsway Garden
Holdings Inc.

Edmonton, Alberta

Leasehold

Scarborough Town Centre

Scarborough Town Centre
Holdings Inc.

Toronto, Ontario

Leasehold

Upper Canada Mall (Sears
Home Store)

Oxford Properties Retail
Holdings II Inc. and
CPPIB Upper Canada
Mall Inc.

Newmarket, Ontario

Freehold (adjacent
property owner)

Upper Canada Mall (Sears
Department Store)

Oxford Properties Retail
Holdings II Inc. and
CPPIB Upper Canada
Mall Inc.

Newmarket, Ontario

Freehold (adjacent
property owner)

This is Exhibit "C", referred to in the
Affidavit of Genevieve Wong, sworn before me
this 1 ^ day of July, 2017.

A Corb^issioner for taking Affidavits, etc.

This is Exhibit "D", referred to in the
Affidavit of Genevieve Wong, sworn before me
K

this /c^ day of July, 2017.

AC

ioner for taking Affidavits, etc.
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SCHEDULE FOR DESCRIPTION
Box (6) continued:

ALL AND SINGULAR that certain parcel of land and premises situate, lying and being
in the Town of Newmarket in the Regional Municipality of York (formerly in the Township of
East Gwillimbury in the County of York),
And being composed of Part of Lot 96 in the First Concession West of Yonge Street and
more particularly described as Part 1 according to a Plan of Survey registered in the Land
Registry Office for the Registry Division of York Region on the 25th day of January, 1991, as
Plan Number 65R - 14993.
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S U P P L E M E N T T O THE OPERATING

AGREEMENT

Thi« Agreement made as of the 24th day of December, 1987.
BETWEEN:
SEARS CANADA. INC. a corporation
incorporated under the laws of Canada,
(formerly known as Simpsons-Sears Limited)
(hereinafter called "Sears")
OP THE FIRST PART
- and SEARS PROPERTIES INC. a corporation
incorporated under the law* of Ontario,
(formerly known as Simpsons-Sears
Properties Limited)
(hereinafter called "Sears Properties")
OF THE SECOND PART
- and REGIONAL SHOPPING CENTRES LIMITED a
corporation incorporated under the
laws of Ontario,
(hereinafter called "Regional")
OF THE THIRD PART
WHEREAS Sears, Sears Properties and Regional entered into an
operating agreenant dated the 25th day of July, 1973 registered
in the Land Registry Office for York North as instrument No.
161412 on the 18th day of July, 1974 (the "Operating Agreement")
relative to the operation of their respective portions of the
lands comprising the Shopping Centre known as Upper Canada Mall,
(legally described in Schedule "A" attached hereto), as an
integrated shopping centre, Hubject to the terms and conditions
set forth in the Operating Agreement;
AND WHEREAS Regional has acquired additional lands for the
Shopping Centre effective as of the 21st day of December, 1984,
(the "Additional Lands") as more particularly described in
Schedule "C" attached hereto, which lands shall be subject to
the provisions of the Operating Agreement;
AND WHEREAS Sears Properties has leased to Regional by a
lease dated the 24th day ot December, 1987, (the "Lawt")
registered in the Land Registry Office for York North as
Instrument No. b % 3 o < ? 6
portions of the
Simpsons-Sears
Reserved
Lands
and ' the
SJbnpoona-Sears
Lands,
as
more
particularly described as Part 1 Plan 65R-14993

hr-"Y M«r-fr iiw Mm n1 \ ThinJ-"fl rRi • fluJl' B"i (the "Leased Lands 1 *);

AND WHEREAS Regional, Sears, and Sears Properties have
agreed to a two (2) phase expansion of the Shopping Centre on
the terms and conditions contained herein.
NOW THEREFORE in consideration of the
covenants
and
agreements hereinafter contained the parties hereto agree as
follows *
1.

Unless otherwise noted herein or the context otherwise
requires, all capitalized terms referred
to in
this
Agreement shall have the same meanings ae in the Operating
Agreement.

m*nkl«up\ltMa«
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amendments

and

hereunderareeffectiveasofthe dat

*

3

- 2 : 2 £ 2 £ S LaRn8d9.iOTal LandS" iS « » * * BO " tO include

4

n? r i-ho°r,l >U ^ 08es w f d e t e n "ining the respective obligations
?h ^ h e , P a r t i - e s «nder the Operating Agreement, it is agreed
»™ S H H h e d e f i n i t i o n
"Regional Lands" shall be further

*

S
SZEEi
°«c" tO inCluda tho Loased L*nd8' and the
definition "Simpsons-Sears Reserved Lands" shall be amended
so as to exclude the Leased Lands.
5.

Clause 4 of the Operating Agreement is amended by adding the
following clauses to the end thereof:
<*^-"ig m e
4.02 Sears shall be entitled to erect a free-standing
outdoor sales « «
(the "OSA"), not to « x c « d 7,500
square feet on the Sears Lands, at a location to be
designated by Sears and approved by Regional, (such
approval not to be unreasonably withheld).
Upon
completion of construction of the OSA, Regional shall
roimbur.o Soar, for the coats incurred by Sears for the
construction of the OSA, to a maximum of Seventy-five

?or U 6 ob? a ?n^ a r S { f

5

^ ^

SearS wil1 be

responsible

U
f ™ ™
•f ?u ?
w b u i l d i n 9 Permits and municipal
approvals that may be required for the construction and
operation of the OSA, and agrees that it shall be
responsible for any increase in realty and/or business
taxes directly attributable to the OSA.

4.03 Sears shall be entitled to construct, at its own
expense, a storage area of approximately 12,000 square
feet, to be located on the roof of, or adjacent to the
Sears department store, as well as a customer parcel
1ft? K " * ^ " ' S e a r S S h a 1 1 b e responsible for obtaining
all building permits and municipal approvals that may
I ? n f a e ^ U l r e d *°*the
construction and operation of the
storage and customer parcel pick-up areas, and for the
replacement of any parking spaces eliminated as a result
of such construction.
In addition, Sears shall bo
responsible for any increase in realty and/or business

S r c e l d p l c £ g aarears-bUtable tO th8 8 t ° r a g e and CUBtomer
4.04 Regional will provide, at its solo oxpon.o, additional
parking within the vicinity of the Sears department
store
as may
be required
to
satisfy
municipal
requirements should Sears wish to expand and in fact
does expand its store, or as a result of
the
construction of the OSA. Such additional parking will
be up to a maximum number of parking spaces that would
have been available to Sears on the Leased Lands but
for the lease to Regional dated the 24th day of
J
December, 1987.
6.

Clause 6 of the Operating Agreement shall be amended
adding the following clauses to the end thereof:

by

6.02 Subject to the provisions of subclause 6.01, the
parties hereto agree that the Shopping Centre shall be

fnHdnd

{th

f "Pha8e

J E

*Pansi°«") by a maximum of

500,000 sq. ft. of Gross Rentable Floor Area ("GRFA")
B hown b
"
Y crosohatching on the site plan attached
<
hereto as Schedule "D" (the "Site Plan"). The Phase I
,?? a !? B l o n * h a 1 1 in clude an Eaton's department store
( Eaton's"), a Pascals store ("Pascals") and ancillary
commercial retail units ("CRU")

n*WT»rkl\la*ia»
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- 3 6.03 Subject to the provisions of subclaua* 6.01, the
parties hereto agree that a further expansion of the
Shopping Centre may be constructed by Regional on the
Regional Lands and the Regional Reserved Lands (the
"Phase II Expansion"), as outlined by single hatching
on the Site Plan. The Phase II Expansion shall not
exceed 300,000 sq. ft. of GRFA, and shall include a
full-line department store and CRU. Unless otherwise
agreed by the parties, the Phase II Expansion will not
open for business prior to April 1, 1995.
6.04 In consideration of Sears approval of the Phase II
Expansion, Regional agrees to pay to Sears the sum of
Five Hundred Thousand Dollars ($500,000) plua applxcable
Goods & Services Tax ("G.S.T.") payable on the date on
which any portion of the Phase II Expansion is open for
business to the public.
6.05 The timing, extent and standard of any work that may be
carried out by Regional in the construction of the
Phase I and Phase II Expansions shall be subject to the
reasonable approval of Sears and Sears Properties.
7.

Subclausos 7.01 (a) and (b) of the Operating Agreement are
amended by replacing the references to "five and one half
(5*0", with "five (5.0)".

8.

Clause 7.03 of the Operating Agreement is amended by adding
the following to tho end thereof:
7.03(c)

9.

Notwithstanding
the
provisions of
subclause
7.03(b),
Regional
will
assume
all
of
the
obligations
of
Sears Properties
pursuant
to
subclause 7.03(b) to make major repairs to the
Leased Lands.

Clause 9.01 Of the Operating Agreement is amended by adding
the following subclause at the end thereof:
9.01(c)

Notwithstanding
the
provisions of Bubclauses
9.01 (a) and (b), the parties hereto agree that for
the period commencing April 1, 1990 and ending
March 31, 1991 (the "Base Year"), Sears' share of
Mall operating cost and Parking area operating
cost (including any increase in interior common
area taxes), will be limited to $1.50 per sq. ft.
por annum of GRFA of the Sears department store,
(excluding the storage area referred to in clause
4.03 above). Commencing April 1, 1991, such costs
will be increased annually by the lesser of s
(i)

the actual percentage change in the Mall
operating cost and the Parking area operating
cost from the Base Year; or

(ii) the annual percentage change in the Consumer
price Index (CPI) for the City of Toronto (all
items
included)
utilizing
the
following
formula:

-j '
/ yyi#-

\&J
'I

Sears department store GRFA x $1.50/sq. ft. x

• o -jfU)°
^

CPI April 1. current year
CPI April 1, immediately preceding year

t

10. Clause 13.02 of the Operating Agreement is amended by adding
at the end thereof:
Notwithstanding the foregoing and only in connection with
i ^f the

Phae«

I

and

Phase

II

Expansions,

Sears

and

Sears

o 4 / ^ l Properties shall have the right of approval, acting
f£O°/\l
reasonably, over the leasing of space by Regional to any
r^^
user occupying any single premises in excess of 10,000
square feet of GRFA (excluding Eatons's and Pascals) ^ Ot oncj .
~—«4U«v cUpo/iinrUnA -vVoic \m iKu-rt of 40, wo *,q. fl. //*/
/
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11. Clause 14 of the Operating Agreement
adding the following to the end thereof:
14.02

P. 18

is

amended

by

Regional will indemnify and hold harmless Sears
Properties and Sears against any and all claims,
expenses, suits, liabilities or demands arising
from or in connection with the construction of the
Phase I and Phase II Expansions
(excluding
construction of the Sears storage area, customer
parcel pick-up area and OSA), except for and to
the extent that »uoh claims, liabilities, euito or
demands arise out of the negligence or omission of
Sears Properties, Sears and those for whom in law
it is responsible, regardless of whether such
construction is for the benefit of Sears.
Such
indemnity shall include, without limitation, the
following:
(a) satisfying any applicable municipal requirements
for upgrading the fire protection system of the
Sears department store, except where the upgrading
or adjustment to the fire protection system is a
direct result of the construction of the storage
area and/or cuatomer parcel pick-up area and/or
OSA.
(b) third party claims directly related to the Phase I
and Phase II Expansions (excluding the storage
area, customer parcel pick-up area, and OSA); and
(c) any loss of profits, together with reasonable
overhead at the store operating level incurred by
Sears as a result of the negligence of Regional or
those for whom Regional is in law responsible,
directly or indirectly caused or arising from such
construction.

12. Clause 18 of the Operating Agreement is amended by adding to
the end thereof:
18.02

Regional will assume full responsibility for all
increases in realty taxes and/or local improvement
levies that are approved, installed or assessed
and are directly attributable to the Phase I and
Phase
II
Expansions.
Notwithstanding
the
provisions of Clause 18.01, and in addition to the
provisions of Clauses
4.03
and
4.04,
Sears
Properties is responsible for any increase in
realty
taxes
attributable
to
a
general
reassessment and for local improvement levies that
are approved, installed or assessed after the
respective opening dates of the Phase I and Phase
II Expansions, provided suoh taxes and/or local
improvements levies are directly attributable to
the Simpsons-Sears Lands and the Simpsons-Sears
Reserved Lands.
Regional and Sears Properties
will co-operate, at no cost to Sears Properties,
in appealing any assessment that could result in
any such increase being payable by Regional,
provided, however, that such appeal will not
adversely
affect
taxes
payable
by
Sears
Properties.

13. Regional will ensure that any development on the Leased
Lands will allow free and eaay access and use of the Leased
Lands in accordance with the Operating Agreement.
14. Except as otherwise provided herein, Sears Properties may
deal with the balance of its lands to the fullest extent
permitted under the Operating Agreement.
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Notwithstanding the provisions of subclause 7.02(d) of the
Operating Agreement which provides that certain easements
are granted to Regional in perpetuity, for purposes of the
Lease those easements shall expire with th« termination of
the Lease.

16.

The Operating Agreement and this Agreement shall be read
together and have effect/ so far as practicable, as though
all the provisions hereof and thereof were contained in one
instrument. Except as otherwise expressly amended hereby,
the terms and provisions of the Operating Agreement are
hereby ratified, confirmed and continued in full force and
effect.

17.

The Operating Agreement as supplemented by this Agreement
contains the entire agreement between the parties and cannot
be changed or terminated orally, but only by an instrument
in writing executed by the parties.

18.

This Agreement shall enure to the benefit of and be binding
upon the parties hereto and their respective successors and
permitted assigns.

IN WITNESS WHEREOF the parties hereto have executed
Agreement.

thle

SEARS

t&

Per:

fcs .UxttVL . . "

i. ;

Per:

JLSEARS PRO:

Per:

/ .n/j^TV" ^ ^

Per:

'

'

FT^^ 5.

--/yjtrJfrM.\.-'.' • ..

REGIONAL SHOPPING CKNTRES
LIMITED

UV

*?•

Per:
Schedules z
Legal Description
Leased Lands
Additional Lands
Site Plan
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SCHEDULE "A"

*^° c'le Supplement to the
Operating Agreement, dated
the 24th day of December,
1987.

PARCEL 1 - REGIONAL LANDS
ALL AND SINGULAR that certain parcel of land and premises situate in
the Town of Newmarket in the Regional Municipality of York (formerly
in the Township of East Gwillijnbury in the County of York).
AND being composed of Part of Lot 96 in the first Concession West of
Yongs Street and being more particularly described as all of Part 1
according to a Plan of Survey registered in the Land Registry Office
for York North on the 1st day of August, 1973, as Plan Number 65R-899.

PARCEL 2 - REGIONAL RESERVED LANDS
ALL AND SINGULAR that certain parcel of land and premises situate in
the Town of Newmarket in the Regional Municipality of York (formerly
in the Township of East Gwillimbury in the County of York).
AND being composed of Part of Lot 96 in the first Concession West of
Yonge Street and being more particularly described as all of Part 2
according to a Plan of Survey registered in the Land Registry Office
for York North on the 1st day of August, 1973, as Plan Number 6SR-899.

PARCEL 3 - SIMPSONS-SEARS LANDS
ALL AND SINGULAR that certain parcel of land and premises situate in
the Town of Newmarket in the Regional Municipality of York (formerly
in the Township of East Gwillijnbury in the County of York).
AND being composed of Part of Lot 96 in the first Concession West of
Yonge Street and being more particularly described as all of Part 3
according to a Plan of Survey registered in the Land Registry Office
for York North on the 1st day of August, 1973, as Plan Number 65R-899.

PARCEL 4 - SIMPSONS-SEARS RESERVED LANDS
ALL AND SINGULAR that certain parcel of land and premises situate in
the Town of Newmarket in the Regional Municipality of York (formerly
in the Township of East Gwillijnbury in, the County of York).
AND being composed of Part of Lot 96 in the first Concession West of
Yonge Street and being more particularly described as all of Part 4
according to a Plan of Survey registered in the Land Registry Office
for York North on the 1st day of August, 19"3, as Plan Number 6SR-899.
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SCHEDULE "C"
To the Supplement to the
Operating Agreement, dated
the 24th day of December, 1987.

ADDITIONAL LANDS
Part of Lot 97,
Concession 1 W.Y.S.,
Town of Newmarket
being Fart 1 on Reference Plan 65R-7420
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This is Exhibit "E", referred to in the
Affidavit of Genevieve Wong, sworn before me
this jc2^ day of July, 2017.

A Commis

for taking Affidavits, etc.

Province
of

Document General

Ontario

Form 4 - Land Registration Reform Act

(1) Registry [x]

D

Land Titles F~\ I (2) Page 1 of j "2. pages
' —'
Block
Property

(3) Property
Identifier(s)

) >

OH&H 03/93

Additional:
See
Schedule

(4) Nature of Document

SECOND SUPPLEMENT TO OPERATING AGREEMENT
(5) Consideration
Dollars $
(6) Description

FIRSTLY: Part of Lots 96 and 97, Concession 1, West of Yonge Street, Town
of Newmarket, Regional Municipality of York, designated as Parts 1 and
2 on Plan 65R-899 and Part 1 on Plan 65R-7420 (Geographic Township of
East Gwillimbury, County of York).

New Property Identifiers

SECONDLY: Part of Lot 96, Concession 1, West of Yonge Street, Town of
Newmarket, Regional Municipality of York, designated as Parts 3 and 4,
on Plan 65R-899 (Geographic Township of East Gwillimbury, County of
York);

Additional:

Pee

Schedule

Executions
Additional:
See

Schedule

(7) This
Document
i—1
Contains:
LJ

(a) Redescription
New Easement
Plan/Sketch

( b ) Schedule for:
Description

|

|

Additional
Parties

•

Other

(8) This Document provides as follows:

See Second Supplement to Operating Agreement attached.

Continued on Schedule

|

(9) This Document relates to instrument number(s)
(10) Party(ies) (Set out Status or Interest)
Name(s)

Date of Signature
Y
M
D

REGIONAL SHOPPING CENTRES LIMITED and
OMERS REALTY CORPORATION
by OSLER, HOSK1N & HARCOXJRT
solicitors for OMERSREALTY CORPORATION

;11) Address
for Service

1994

01

Heather McKean

c/o Suite 2220,161 Bay Street, Toronto, Ontario M5J 2S1

[12) Party(ies) (Set out Status or Interest)
Name(s)

Signature(s)

Date of Signature
Y
M
D

(13) Address
for Service
(14) Municipal Address of Property

Upper Canada Mall
Newmarket, Ontario

Fees and Tax

(15) Document Prepared by:

B. McGregor / A. Bistolas
Osier, Hoskin & Harcourt
P.O. Box 50
1 First Canadian Place
Toronto, Ontario
M5X 1B8
(UCM12)
Matter*: 1438602

Registration Fee

ALL

Total

|

UPPER CANADA MALL
SECOND SUPPLEMENT TO THE OPERATING AGREEMENT

This Agreement is made as of the L>

day of January, 1994.

BETWEEN:

REGIONAL SHOPPING CENTRES LIMITED
a corporation incorporated under the laws of Ontario
(herein called "Regional")
of the First Part
- and OMERS REALTY CORPORATION
a corporation governed by the laws of Canada
(herein called "ORC")
of the Second Part
- and SEARS CANADA INC.
a corporation incorporated under the laws of Canada (formerly
known as Simpsons-Sears Limited)
(herein called "Sears")
of the Third Part
- and CAMBRIDGE LEASEHOLDS LIMITED
a corporation governed by the laws of Ontario
(herein called "Cambridge")
of the Fourth Part
- and THE PRUDENTIAL INSURANCE COMPANY OF AMERICA
a body corporate under the laws of the State of New Jersey,
one of the United States of America
THE CANADA LIFE ASSURANCE COMPANY
a corporation incorporated under the laws of Canada
LONDON LIFE INSURANCE COMPANY
a corporation incorporated under the laws of Canada
(collectively herein called the "Lenders")
of the Fifth Part
WHEREAS:
A.

Regional, Sears and Simpsons-Sears Properties Limited (subsequently
known as Sears Properties Inc., and hereinafter referred to as
"Properties") entered into an operating agreement (the "Operating
Agreement") dated the 25th day of July, 1973, notice of which was
registered on title on July 19, 1974 as Instrument No. 161412, relative
to the operation of their respective portions of Upper Canada Mall,
Newmarket, Ontario, as an integrated shopping centre, subject to the

Supp/OpAg/UCM - 1.20.94

-

2

-

3

terms and conditions and with payments in the amounts and at the times
set forth in the Operating Agreement;
B.

By assignment dated the 6th day of September, 1988 Regional assigned its
interest in the Operating Agreement by way of security to the Lenders,
which assignment was registered on title on September 7, 1988 as
Instrument No. 481350;

C.

The Operating Agreement was supplemented by an agreement (the
"Supplementary Agreement") made the 24th day of December, 1987 between
Sears, Properties and Regional, which agreement was registered on title
on January QJ_, 1994 as Instrument No. U'3Ar>S U ;

D.

Sears has leased to Regional by a lease dated the 24th day of December,
1987 (the "Land Lease"), which lease was registered on title on January
-3A . 1994 as Instrument No. l o ^ A k S v / , a portion of the Sears Lands
more particularly described in Part III of Schedule "B", (the "Leased
Lands");

E.

By Transfer/Deed dated January 2±_ and registered January ^j_, 1994 as
Instrument No. &3>1> \(ol
Regional granted to ORC an undivided 50%
interest in the title to the Regional Lands, as described in Schedule
"A", and Regional has agreed to assign to ORC an undivided 50% of
Regional's interest in the Operating Agreement;

F.

Sears is the amalgamated successor to Properties;

G.

Sears is a party to the Operating Agreement with respect to the Sears
Lands (referred to as the Simpsons-Sears Lands in the Operating
Agreement) as described in Part I of Schedule "B", the Sears Reserved
Lands (referred to as the Simpsons-Sears Reserved Lands in the Operating
Agreement), as described in Part II of Schedule "B", and the Sears Store
and related matters;

H.

Cambridge is the manager of Upper Canada Mall.

NOW THEREFORE THIS AGREEMENT witnesses that, in consideration of the
covenants and agreements hereinafter contained, the parties hereto agree as
follows:
1.

The Operating Agreement as supplemented and amended previous to this
Agreement by the documentation referred to above is herein referred to
as the "Consolidated Operating Agreement", and words and expressions
defined therein shall have the same meanings in this Agreement, unless
this or the context otherwise requires.

2.

The parties acknowledge that improvements made to the Leased Lands by
Regional pursuant to the Land Lease shall not be considered to be
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"developed", as that word is used in Section 22.02 of the Consolidated
Operating Agreement.
3.

For purposes of clarifying the requirements of Clause 4.04 of the
Consolidated Operating Agreement, Sears hereby agrees that in the event
of an expansion of its store Sears shall use any available Sears Lands
and Sears Reserved Lands first in order to satisfy municipal parking
requirements prior to requiring Regional and ORC to provide additional
parking to Sears pursuant to the aforesaid Clause 4.04. Clause 4.04 tfT
amended in that to the extent that Regional and ORC have provided lands
for parking pursuant to Clause 4.04, it is agreed that Sears shall pay
the cost of paving such lands.

4.

(a) Regional hereby grants, transfers and assigns to ORC and its
successors and assigns, an undivided 50% of Regional's 100%
interest in and to the Consolidated Operating Agreement and all
rights, benefits and obligations whatsoever existing thereunder
from and after the date hereof;
(b) Regional hereby agrees to indemnify and save harmless ORC from and
against any and all liabilities, damages, costs, expenses, causes
of action, suits, claims and judgments arising from or in
connection with or resulting from any negligent or wrongful act or
negligent or wrongful omission of Regional or those for whom it is
at law responsible occurring prior to the date hereof with respect
to the Consolidated Operating Agreement;
(c) ORC hereby accepts from Regional the assignment of the interest
set forth in Section 4(a) above, and hereby assumes and agrees to
perform, observe and carry out all the covenants and obligations of
Regional under the Consolidated Operating Agreement arising from
and after the date hereof to the extent of the said 50% interest .
(d) ORC hereby agrees to indemnify and save harmless Regional from and
against any and all liabilities, damages, costs, expenses, causes
of action, suits, claims and judgments arising from or in
connection with or resulting from any negligent or wrongful act or
negligent or wrongful omission of ORC or those for whom ORC is at
law responsible occurring on or after the date hereof with respect
to ORC's undivided 50% interest in the Consolidated Operating
Agreement;
(e) Regional hereby agrees to indemnify and save harmless ORC from and
against any and all liabilities, damages, costs, expenses, causes
of action, suits, claims and judgments arising from or in
connection with or resulting from any negligent or wrongful act or
negligent or wrongful omission of Regional or those for whom it is
at law responsible occurring on or after the date hereof with
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respect to Regional's remaining undivided 50% interest in the
Consolidated Operating Agreement;
5.

All of the parties hereto, hereby expressly consent to the assignment
and transfer referred to in Section 4 hereof.

6.

Clause 21.01 of the Consolidated Operating Agreement is hereby amended
to provide that the first refusal rights in favour of Sears thereunder
shall not apply to sales or transfers of the Regional Lands or any
portion thereof, now or in the future, between the co-owners of the
Regional Lands. It is also agreed that Clause 21.01 of the Operating
Agreement shall not apply to the transfer of the 50% interest in the
Regional Lands from Regional to ORC, pursuant to Section 4(a) hereof.

7.

(a) The "Simpsons-Sears Lands" and the "Simpsons-Sears Reserved Lands"
referred to in the Consolidated Operating Agreement shall hereafter
be referred to, respectively, as the "Sears Lands" and the "Sears
Reserved Lands".
(b) Sears as owner of the Sears Lands and the Sears Reserved Lands and
Regional and ORC, as co-owners of the Regional Lands, hereby each
acknowledge and agree that they are entitled to the mutual first
right of refusal (as between Sears and such co-owners) as contained
in Section 21.01 of the Consolidated Operating Agreement, as
amended by Section 6 hereof, for the period from the date hereof to
July 24, 2018 notwithstanding any prior termination of the
Consolidated Operating Agreement and that such mutual first right
of refusal applies to all of the Sears Lands and the Sears Reserved
Lands provided that Sears shall have the right at any time to
mortgage or finance all or part of the Sears Lands and the Sears
Reserved Lands to a maximum of 75% of the then current fair market
value provided that the provisions of such mortgage or financing
permit a discharge or partial discharge of the Sears Lands and the
Sears Reserved Lands upon request by Sears, or upon payment of an
amount equal to the principal and interest reasonably allocable to
such lands and improvements in compliance with such aforesaid 75%
maximum, and on any purchase by the said co-owners, the co-owners
shall take title subject to such mortgage or financing.
(c) If Sears accepts a bona fide third party offer to purchase the
Sears Reserved Lands and the said rights of first refusal are not
exercised, and the option pursuant to the Option Agreement between
Sears and Regional of even date herewith (the "Option Agreement")
has not been exercised with respect to the Sears Reserved Lands and
the Sears Reserved Lands are sold to such third party in
accordance with the Consolidated Operating Agreement, then Regional
and ORC as co-owners of the Regional Lands shall execute and
register on title to the Sears Reserved Lands a release and
discharge of the Sears Reserved Lands from the said rights of first

Supp/OpAg/UCM - 1.20.94

c

_

refusal, the Consolidated Operating Agreement and the Land Lease
insofar as those documents affect the lands being sold. Similarly,
if Regional and ORC as co-owners of the Regional Lands accept a
bona fide third party offer to purchase all or part of the Regional
Lands and the said rights of first refusal are not exercised and
the Regional Lands or part thereof are sold to such third party in
accordance with the Consolidated Operating Agreement, then Sears
shall execute and register on title to the Regional Lands or
applicable part thereof so sold a release and discharge of the
Regional Lands from the said rights of first refusal.
(d) If Sears accepts a bona fide third party offer to purchase the
Sears Lands and the said rights of first refusal are not exercised,
and the option pursuant to the Option Agreement has not been
exercised with respect to the Sears Lands, and the Sears Lands are
sold to such third party in accordance with the Consolidated
Operating Agreement, then the Sears Lands shall continue to be
subject to the Consolidated Operating Agreement (including the
mutual right of first refusal contained in Section 21.01 therein),
and to the Option Agreement, until the expiry or other termination
of such agreements.
(e) Clause 21.01 of the Consolidated Operating Agreement is hereby
amended to reflect the foregoing.
8.

(a) Regional, Sears and Cambridge hereby represent and warrant to each
other and to ORC that to the best of its knowledge the Consolidated
Operating Agreement is in full force and effect and in good
standing.
(b) Sears (with respect to the Sears Lands and the Sears Reserved
Lands) hereby waives and releases any and all claims or rights
against ORC and against ORC's undivided 50% interest in the
Regional Lands for the remedying of any defaults or omissions under
the Operating Agreement occurring prior to the date hereof.

9.

Each of Regional, ORC, Cambridge and Sears agree that it shall not take
or suffer any action to terminate the Consolidated Operating Agreement
with an effective termination date which is earlier than July 24, 2013,
subject to Section 11 hereof.

10. Subject to all other provisions of the Consolidated Operating Agreement,
Clause 13.01 of the Operating Agreement shall be deemed to continue in
full force and effect until, and shall terminate and become null and
void, on July 24, 2008.
11. (a) Effective and commencing July 25, 2008, and provided that the
Consolidated Operating Agreement has not been terminated by
Regional or ORC other than by reason of a default by Sears
Supp/OpAg/UCM - 1.20.94
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thereunder, Sears covenants that, until the date described in
paragraph (b) below, it will actively and in accordance with good
merchandising practice carry on in the buildings and structures on
the Sears Lands the operation of a department store (which may
include, as part of such department store, key cutting, the sale of
insurance, the sale of investment funds, the provision of financial
services, a beauty salon, optical and hearing aid departments, a
watch repair shop and a coffee shop or restaurant, automotive
service centre and/or gasoline station, but shall not include any
business generally carried on as a discount operation and in no
event shall the buildings or structures on the Sears Lands be used
for or with respect to or in connection with the operation of a
food supermarket or retail grocery store) and parking structures
(to the extent they exist) under the name of Sears or such other
trade name adopted for use in a majority of stores operated by
Sears in the Province of Ontario; and Sears covenants that it will
not use or permit to be used any part of the Sears Lands or the
buildings and structures erected thereon for any purpose other than
as aforesaid.
(b) The covenant contained in sub-paragraph (a) above shall terminate
on the date which is the earliest of:
(i)

July 24, 2013;

(ii)

the date after July 24, 2008 on which Eaton's (or its
replacement provided such replacement is a full-line
department store of similar stature and merchandising
ability in the shopping centre industry in Canada) ceases
to operate and be open to the public for business at
Upper Canada Mall for a period in excess of six months
(excluding non-operation due to Force Majeure provided
the department store is proceeding diligently to correct
the events of Force Majeure and in any event the
cessation of operations is for a period not exceeding
twelve months). For purposes hereof, Force Majeure shall
mean acts of God, acts or laws of any civil or military
authority, strikes or other labour disturbances, floods,
epidemics, war, civil commotion, accidents or disruptions
including fires and breakdowns to utilities, plant or
machinery, inability on account of causes beyond the
reasonable control of the party affected to obtain
necessary labour, materials, services or facilities, or
any other reason beyond the reasonable control of the
party affected, provided that shortage of funds shall not
by itself constitute Force Majeure; and

(iii)

the date after July 24, 2008 on which 35% or more (in
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number or square footage) of all tenants in Upper Canada
Mall excluding Sears and Eaton's or the replacement of
Eaton's described in subsection ll(b)(ii) cease to
operate and be open to the public for business at Upper
Canada Mall for a period in excess of six months
(excluding non-operation due to damage or destruction of
a substantial portion of the Upper Canada Mall building,
provided the co-owners of the Regional Lands are
proceeding diligently to repair the damage and in any
event the non-operation by the said 35% or more (in
number or square footage) of tenants is for a period not
exceeding twelve months).
12. Any notice, demand, approval, consent, information, agreement, offer,
payment, request or other communication (hereinafter referred to as a
"Notice") to be given under or in connection with this Agreement shall
be in writing and shall be given by personal delivery or by telecopier
or other electronic communication which results in a written or printed
notice being given, addressed or sent as set out below or to such other
address or electronic number as may from time to time be the subject of
a Notice:
(a) Regional Shopping Centres Limited
Suite 300
95 Wellington Street West
Toronto, Ontario
M5J 2R2
Attention: Office of the Corporate Secretary
Telecopy: 416 - 369 1328
(b) OMERS Realty Corporation
Suite 2220
161 Bay Street
Toronto, Ontario
M5J 2S1
Attention: President
Telecopy: 416 - 369-1847
(c) Sears Canada Inc.
222 Jarvis Street
Toronto, Ontario
M5B 2B8
Attention: Office of the Secretary
Telecopy: 416 - 941-2321
(d) Cambridge Leaseholds Limited
Suite 300
95 Wellington Street West
Toronto, Ontario
M5J 2R2
Attention: Office of the Corporate Secretary
Telecopy: 416 - 369-1328
(e) The Prudential Insurance Company of America
Mortgage Investment Office
200 Cons ilium Place
4th Floor
Scarborough, Ontario
Supp/OpAg/UCH - 1.20.94
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Attention: General Manager, Mortgage Investments
Telecopy: 416 - 296-3285
(f) The Canada Life Assurance Company
330 University Avenue
6th Floor
Toronto, Ontario
Attention:
Telecopy:
(g) London Life Insurance Company
One London Place
255 Queens Avenue
Suite 800
London, Ontario
N6A 5R8
Attention:
Telecopy:
Any Notice, if personally delivered, shall be deemed to have been
validly and effectively given and received on the date of such delivery
and if sent by telecopier or other electronic communication with
confirmation of transmission, shall be deemed to have been validly and
effectively given and received on the business day next following the
day it was received.
13. The parties acknowledge that this Agreement or a short form thereof, may
be registered on title to any of the lands referred to in the Agreement.
14. The Consolidated Operating Agreement and this Agreement shall be read
together and have effect, so far as practicable, as though all the
provisions hereof and thereof were contained in one instrument. Except
as otherwise expressly amended hereby, the terms and provisions of the
Consolidated Operating Agreement are hereby ratified, confirmed and
continued in full force and effect. In the event of any inconsistency
or difference between this Agreement and the Consolidated Operating
Agreement, this Agreement shall govern. Section 7 hereof and the
provisions of Section 21.01 of the Consolidated Operating Agreement
applicable thereto shall survive termination of the Consolidated
Operating Agreement as amended hereby.
15. This Agreement shall be construed and enforced in accordance with the
laws of the Province of Ontario and the laws of Canada applicable
thereto and shall be treated in all respects as an Ontario contract.
16. No supplement, modification, waiver or termination of this Agreement
shall be binding unless executed in writing by the parties hereto in the
same manner as the execution of this Agreement.
17. Time shall be of the essence of this Agreement.
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18. Each of the parties hereto shall from time to time hereafter and upon
any reasonable request of the other, execute and deliver, make or cause
to be made all such further acts, deeds, assurances and things as may be
required or necessary to more effectually implement and carry out the
true intent and meaning of this Agreement.
19. All of the covenants and agreements in this Agreement shall be binding
upon the parties hereto and their respective successors and assigns and
shall enure to the benefit of and be enforceable by the parties hereto
and their respective successors and their permitted assigns pursuant to
the terms and conditions of this Agreement.
20. The Lenders hereby consent to this Agreement.
21. This Agreement may be executed in counterparts, which shall be read and
construed together as one instrument.

IN WITNESS WHEREOF the parties hereto have executed this Agreement under
seal as evidenced by their properly authorized officers in that behalf as of
the day and year first above written.
REGIONAL SHOPPING CENTRES LIMITED
Per:
Officer

Per:

WILLIAM W. TINMOUTH
Senior Vice-President

We have authority $wWn^an#nS» Corporation.

OMERS REALTY CORPORATION

President & c | ^

.od

Paul D. Colangejo

ExecutiveVice-President
We have authority to bind the Corporation.

SEARS CANADA INC.

-.. ... . ,

Per:
Per:
er:

'

v

.,.^E
,

i

wMv^tRor^binTOe^rporation.
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CAMBRIDGE LEASEHOLDS LIMITED
Per:
Per:
—

*

>•

r

-

We have authority topAAniSSg"Corporation
THE PRUDENTIAL INSURANCE COMPANY
OF AMERICA
c/s

I have authority to bind the Corporatior
THE CANADA LIFE ASSURANCE COMPANY
Per:
Per:
We have authority

the Corporation.

LONDON LIFE INSURANCE COMPANY

:'St_..r. ^

Per

DAVID SCOTT
ftMAGER. COMMERCIAL LENDIN6

cs

'

, ^. F. Martens
Regional Vice Prestdent
We have authority to bind the Corporation.

Supp/OpAg/UCM - 1.20.94

SCHEDULE "A"
Regional Lands

Part of Lots 96 and 97, Concession 1, West of Yonge Street, Town of
Newmarket, Regional Municipality of York, designated as Parts 1 and 2 on
Reference Plan 65R-899 and Part 1 on Reference Plan 65R-7420.
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SCHEDULE "B"
Part I

Sears Lands

Part of Lot 96, Concession 1, West of Yonge Street, Town of Newmarket,
Regional Municipality of York, designated as Part 3 on Reference Plan
65R-899.

Part II

Sears Reserved Lands

Part of Lot 96, Concession 1, West of Yonge Street, Town of Newmarket,
Regional Municipality of York, designated as Part 3 on Reference Plan
65R-899.

Part III - Leased Lands
ALL AND SINGULAR that certain parcel of land and premises situate, lying and
being in the Town of Newmarket in the Regional Municipality of York (formerly
in the Township of East Gwillimbury in the County of York),
And being composed of Part of
Street and more particularly
Survey registered in the Land
York Region on the 25th day of

Supp/OpAg/UCM - 1.20.94

Lot 96 in the First Concession West of Yonge
described as Part I according to a Plan of
Registry Office for the Registry Division of
January, 1991, as Plan Number 65R - 14993.

This is Exhibit "F", referred to in the
Affidavit of Genevieve Wong, sworn before me
this A2*~ day of July, 2017.

A Cofnitiiissioner for taking Affidavits, etc.

^- ^Sr*
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—
•••^ —'
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Additional Property Identifier(s) and/or Other Information

LEGAL DESCRIPTION (Box 6)
FIRSTLY: Part of Lot 96, Concession 1, West of Yonge Street, Town of Newmarket, Regional Municipality
of York (Geographic Township of East Gwillimbury, County of York) designated as Parts 1, 2, 3 and 4 on
Plan 65R-899.
SECONDLY: Part of the south half of Lot 97, Concession 1, West of Yonge Street, Town of Newmarket,
Regional Municipality of York (Geographic Township of East Gwillimbury, County of York) designated as
Part 1 on Reference Plan 65R-7420.

Save and except Part of Lots 96 and 97, Concession 1, West of Yonge Street, Town of Newmarket, Regional
Municipality of York, (Geographic Township of East Gwillimbury, County of York) designated as Parts 6 and
7onPlan65R-18177.
Land Registry Office for the Registry Division of York Region (No. 65).

ADDITIONAL PARTIES (Box 12)
SEARS CANADA INC.(OWNER)
222 Jarvis Street, Toronto, Ontario MSB 2B8

CAMBRIDGE LEASEHOLDS LIMITED (MANAGER)
Suite 300, 95 Wellington Street West, Toronto, Ontario M5J 2R2

THE PRUDENTIAL INSURANCE COMPANY OF AMERICA
THE CANADA LIFE ASSURANCE COMPANY
LONDON LIFE INSURANCE COMPANY
(CHARGEES)
c/o Osier, Hoskin & Harcout, P.O. Box 50
1 First Canadian Place, Toronto, Ontario M5X IBS
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UPPER CANADA MALL
THIRD SUPPLEMENT TO THE OPERATING AGREEMENT

This Agreement made as of the /
AMONG:

day of

npn I

, 1998,

REGIONAL SHOPPING CENTRES LIMITED
a corporation incorporated under the laws of Ontario
(hereinafter called "Regional")

- and OMERS REALTY CORPORATION
a corporation incorporated under the laws of Canada
(hereinafter called ORC")

- and SEARS CANADA INC.
a corporation incorporated under the laws of Canada
(formerly known as Simpsons-Sears Limited)
(hereinafter called "Sears")

- and CAMBRIDGE LEASEHOLDS LIMITED
a corporation incorporated under the laws of Ontario
(hereinafter called "Cambridge")
- and THE PRUDENTIAL INSURANCE COMPANY OF AMERICA

a body corporate under the laws of the State of New Jersey,
one of the United States of America;
THE CANADA LIFE ASSURANCE COMPANY
a corporation incorporated under the laws of Canada;
LONDON LIFE INSURANCE COMPANY
a corporation incorporated under the laws of Canada;
(collectively hereinafter called the "Lenders")
WHEREAS:

A.
Regional, Sears and Simpsons-Sears Properties Limited (subsequently known as Sears
Properties Inc. and hereinafter referred to as "Properties") entered into an operating agreement
(hereinafter called the "Operating Agreement") dated the 25th day of July, 1973, a short-form
notice of which was registered on title on July 18, 1974 as Instrument No. 161412, relative to

the operation of their respective portions of Upper Canada Mall, Newmarket, Ontario
(sometimes called herein the "shopping centre"), as an integrated shopping centre, subject to the
terms and conditions set forth in the Operating Agreement;

B.
The portion of the shopping centre owned by Regional as described in the Operating
Agreement was then comprised of the Regional Lands and the Regional Reserved Lands as
described therein, and the portions of the shopping centre then owned by Properties as set out
in the Operating Agreement were the Simpsons-Sears Lands and the Simpsons-Sears Reserved
Lands, as described therein.

C.
By assignment dated the 6th day of September, 1988, registered on title on September
7, 1988 as Instrument No. 481350, Regional assigned its interest in the Operating Agreement
by way of security to the Lenders, as collateral security for the obligations of Regional under
the Charge registered as Instrument No. 481347;

D.

The Operating Agreement was supplemented by an agreement (hereinafter called the

-2-

"Supplementary Agreement") made the 24th day of December, 1987 among Sears, Properties
and Regional, which Agreement was registered on title on January 21, 1994 as Instrument No.
633096, and which added certain additional lands, being Part of Lot 97, Concession 1 West of
Yonge Street, Town of Newmarket, designated as Part 1, Plan 65R-7420 (hereinafter called the
"Additional Lands") as part of the Regional Lands;
E.
Sears leased to Regional by a lease dated the 24th day of December, 1987 (the "Land
Lease") which lease was registered on title on January 21, 1994 as Instrument No. 633095, a
portion of the Simpsons-Sears Reserved Lands and the Simpsons-Sears Lands more particularly
described as Part of Lot 96, Concession 1, West of Yonge Street, designated as Part 1 on

Reference Plan 65R-14993. The Land Lease will be partially surrendered by a Partial Surrender
and Lease Amending Agreement among the parties hereto following the transfers referred to in
Recitals O and P hereof;

F.
By Transfer/Deed of Land dated the 18th day of January, 1994 and registered January
24, 1994 as Instrument No. 633167, Regional granted to ORC an undivided 50% interest in the
title to the Regional Lands including the Regional Reserved Lands and the Additional Lands, as
described in Schedule "A" attached hereto;
G.
The Operating Agreement was further supplemented by an agreement (hereinafter called
the "Second Supplementary Agreement") made the 21st day of January, 1994 among Regional,
ORC, Sears, Cambridge and the Lenders, which Agreement was registered on title on January
24, 1994 as Instrument No. 633169, and which included an assignment by Regional to ORC of
an undivided 50% interest in Regional's interest in the Operating Agreement;
H.
The Lenders partially re-assigned over unto ORC a 50% undivided interest in the
Operating Agreement assigned to the Lenders as security under Assignment registered as
Instrument No. 481350, which partial re-assignment was registered on January 24, 1994 as
Instrument No. 633186;

I.
By an Assignment of the Operating Agreement registered on January 24, 1994 as
Instrument No. 633164, Regional assigned its interest in the Operating Agreement as amended
to the Lenders as collateral security for the obligations of Regional under the Charge registered
on January 24, 1994 as Instrument No. 633162. By Partial Re-assignment of the Operating
Agreement registered on January 24, 1994 as Instrument No. 633191, the Lenders re-assigned
over unto Regional a 50% undivided interest in the Operating Agreement and released and
discharged Regional and Regional's 50% undivided interest in the lands and the Operating
Agreement from the Assignment registered as Instrument No. 633164, such that this Assignment
now relates only to ORC's 50% interest in the Operating Agreement;

J.

Sears is the amalgamated successor to Properties;

K.
Sears is currently a party to the Consolidated Operating Agreement (as hereinafter
defined) with respect to,
(i)

the lands described in the Operating Agreement as the "Simpsons-Sears Lands",

(ii)

the lands which were described in the Operating Agreement as the "SimpsonsSears Reserved Lands", which are referred to in the Second Supplementary
Agreement as the "Sears Reserved Lands" and which have been transferred to
Regional and ORC as referred to in Recital O hereof, and are hereinafter
described as the "Regional/ORC Additional Lands", more particularly described
in Schedule "B" attached hereto;

which are referred to in the Second Supplementary Agreement, and hereinafter
in this Agreement, as the "Sears Lands"; and

L.
By an Option Agreement made the 21st day of January, 1994 between Sears and Regional
(the "Option Agreement"), which was registered on January 24,1994 as Instrument No. 633159,
Sears granted to Regional a conditional option to purchase certain lands being the Sears Lands
and the Regional/ORC Additional Lands, and a 50% interest in the Option Agreement was
assigned by Regional to ORC on January 24, 1994 by registered Instrument No. 633172, and
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a security interest in the Option Agreement was assigned to the Lenders by registered Instrument
No. 633161 and by registered Instrument No. 633166. The Option Agreement will be partially
surrendered by Partial Release of Option to Purchase registered on the date hereof in connection
with the transfers referred to in Recitals O and P, and partial releases from assignments No.
633161 and No. 633166 will be registered on the date hereof;
M.

Cambridge is the manager of Upper Canada Mall;

N.
Sears has agreed to sell to ORC and Regional the Regional/ORC Additional Lands in
exchange for the sale by ORC and Regional to Sears of a portion of the Regional Lands and of
the Additional Lands more particularly described in Schedule "C" attached hereto (the "Sears
Additional Lands");
O.
By Transfer/Deed of Land registered on ( ^ O r l i ^\
1998 as Instrument No.
fcni^Jig^gU Sears conveyed to Regional an undivided 50% interest in the Regional/ORC

Additional Lands; by Transfer/Deed of Land registered on Q An [ *\

1998 as

Instrument No. £V~) \Pi d^fS , Sears conveyed to ORC the remainihg undivided 50% interest
in the Regional/ORC Additional Lands;

P.
By Transfer/Deed of Land registered on (A ft O \ c\ , 1998 as Instrument No.
£TlRlg*W, ORC and Regional conveyed to Sears the ISears Additional Lands;
Q.
Regional and ORC intend to transfer to the government for sidewalk purposes on the west
side of Yonge Street a portion of the Regional Lands and the Additional Lands more particularly
described as Part of Lots 96 and 97, Concession 1, West of Yonge Street, designated as Parts
6 and 7 on Plan 65R-18177, with the result that the entire shopping centre, being the lands
affected by this Agreement, shall be as described in Schedule "D" hereto.

NOW THEREFORE THIS AGREEMENT witnesses that, in consideration of the
covenants and agreements hereinafter contained, the parties hereto agree as follows, effective
from and after the latest of the registration dates referred to in Recitals O and P hereof:
1.
The Operating Agreement as supplemented, assigned and amended previous to this
Agreement by the documentation referred to above, is herein sometimes collectively referred to
as the "Consolidated Operating Agreement", and words and expressions defined therein shall
have the same meaning in this Agreement except as changed by this Agreement and unless this
Agreement or the context otherwise requires. References in this Agreement to the "Operating
Agreement" are references to the Operating Agreement dated July 25, 1973 excluding the
Supplementary Agreement and the Second Supplementary Agreement unless specifically
provided. References to clause numbers in the Operating Agreement refer to the clauses in the
original version registered on title on
(X D r \ V °\_____, 1998 as Instrument No. £~")iQ (o°[(0>
not those in registered Instrument No. 161412.

2.
The Regional/ORC Additional Lands comprise the whole of those lands which are
described as the "Simpsons-Sears Reserved Lands" in the Operating Agreement and were renamed the "Sears Reserved Lands" in the Second Supplementary Agreement, together with a
right-of-way over Part 6 on Plan 65R-19397.
3.
The parties hereby waive the first right of refusal provided for in Clause 21.01 of the
Operating Agreement as amended by Clause 7 of the Second Supplementary Agreement with

respect to the Transfers/Deeds of Land referred to in recitals O and P of this Agreement, and

agree that such rights of first refusal do not apply to the said Transfers/Deeds of Land. The
parties further agree that the option rights provided for under the Option Agreement shall
terminate and be of no further force or effect with respect to the Regional/ORC Additional
Lands, and do not apply to and have no force or effect with respect to the Sears Additional
Lands, but shall continue with respect to all other lands which are the subject of the Option
Agreement.
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4.
Sub-clause 4.01 of Clause 4 of the Operating Agreement, together with sub-clauses 4.02
and 4.03 of such Clause 4 as contained in the Supplementary Agreement, shall remain in force
in their existing form with respect to the Sears Lands including the Sears department store and
automotive centre, but shall not apply to or for the benefit of the Sears Additional Lands. Clause
4.04 of the Consolidated Operating Agreement (as contained in the Supplementary Agreement
and amended by the Second Supplementary Agreement) is deleted and shall have no further force
or effect for any purpose. The following shall be added as the new sub-clause 4.04 of Clause
4 of the Operating Agreement, but shall apply with respect to and for the benefit of the Sears
Additional Lands only:

"4.04 (a)

Sears agrees to construct on the Sears Additional Lands a free standing retail
furniture, appliance and home furnishings store containing approximately 35,000
square feet of Gross Rentable Floor Area, which shall be located approximately

as shown on Schedule "E" attached hereto;

(b)

The said retail furniture and appliance store shall comply in all respects with

applicable zoning and building by-laws of the Town of Newmarket and with the
plans and specifications therefor approved by the Town of Newmarket pursuant
to the Site Plan Amending Agreement between Regional, ORC and the Town of
Newmarket and assumed by Sears pursuant to an assumption agreement between
Sears, Regional and ORC;

(c)

5.

The exterior design of the said furniture and appliance store shall be

architecturally compatible with the balance of the shopping centre, as evidenced
by the prior approval of such store design by Regional and ORC (which approval
shall not be unreasonably withheld or unduly delayed). Regional and ORC
hereby approve of the exterior design of the said furniture and appliance store in
its completed state as at January 1, 1998;

(d)

Regional and ORC hereby consent to and approve of all signs being utilized by
Sears on the Sears Additional Lands as at January 1, 1998;

(e)

Sears shall also construct all parking areas, aisles, sidewalks, access roads,
entrances and exits, landscaped areas and other accommodation areas and lighting
and other equipment thereon, all as may be properly and reasonably required on
the Sears Additional Lands for the purposes of such store and in accordance with
the plans and specifications approved by the Town of Newmarket and applicable
planning authorities. The parking layout and landscaping on the Sears Additional
Lands shall be substantially as shown on Schedule "E" attached hereto;

(f)

All construction by Sears on the Sears Additional Lands shall be performed
expeditiously and in a good and workmanlike manner."

(a)

Sub-clauses 7.03(a) and 7.03(b) of the Operating Agreement shall, with respect

only to the Sears Additional Lands, be deleted and of no further force or effect, but shall remain
in full force in their present form with respect to both the Sears Lands and the balance of the
shopping centre owned by Regional and ORC including the remaining lands which are subject

to the Land Lease.

(b)
The following shall be added as sub-clause 7.03(d) of the Operating Agreement
but shall apply with respect to and for the benefit of the Sears Additional Lands only:

"7.03 (d)

Regional and ORC shall keep all the parking areas on the Sears Additional Lands
and on the balance of the shopping centre owned by Regional and ORC in good
order and repair (including repaving and the replacement of electric light
standards but excluding major repairs) and, without in any way limiting the
generality of the foregoing, in particular shall:

(i)

maintain all entrances, access roads, lanes, parking spaces (other than

those in parking structures and except for the said major repairs), and
shall suitably mark all such parking spaces and except as aforesaid,

-5maintain all paved surfaces in a reasonably smooth condition and repaired
whenever necessary;
(ii)

remove or cause to be removed therefrom all papers, debris, snow, ice,
filth and refuse when reasonably necessary;

(iii)

keep the surface of all exterior pavement sanded and salted when
reasonably required; and

(iv)

keep the curbs, lighting equipment, lane dividers, adjacent landscaping,
drains, direction signs and other installations made on or in connection
with such parking facilities in good repair and condition and keep such
parking facilities adequately lit when reasonably necessary and when
required during night-time business hours."

6.
In addition to any payments required to be made by Sears under the Consolidated
Operating Agreement in respect of the Sears Lands, Sears shall pay to Regional and ORC
annually with respect to the Sears Additional Lands a contribution to the exterior common area
costs for the shopping centre, being the parking area operating costs described in Clause 9.03
of the Operating Agreement and the utilities maintenance, repairs and/or replacement costs
described in Clause 11.01 of the Operating Agreement (together the "Sears Additional Lands
CAM"). For clarification and notwithstanding anything to the contrary in this Agreement, Sears
shall have no obligation to pay mall operating costs defined in Clause 9.02 of the Operating
Agreement with respect to the Sears Additional Lands. For the year commencing December 1,
1997 (the "Base Year"), the Sears Additional Lands CAM shall be in the amount of $.68 per
square foot of Gross Rentable Floor Area of the Sears furniture store on the Sears Additional
Lands. For purposes of this Agreement, "Gross Rentable Floor Area" with respect to the
buildings on the Sears Additional Lands means the size of such area measured from the outside
surface of the exterior walls, doors and windows. Commencing December 1, 1998, the amount
of the Sears Additional Lands CAM for future years shall be escalated annually by the lesser of:
(i)

the actual percentage increase in the costs properly included in the Sears
Additional Lands CAM from the Base Year; or

(ii)

the annual percentage change in the Consumer Price Index ("CPI") for the City
of Toronto (all items included) utilizing the following formula:
Sears furniture store-Gross Rentable Floor Area X $.68 sq. ft X
____CPI December 1. current year___
CPI December 1, immediately preceding year

(provided that in no event shall any change in the Consumer Price Index result in a reduction
in Sears Additional Lands CAM payable in any year).

7.
Sears covenants that the Sears Additional Lands when in use shall be used only for the
purpose of a retail furniture, appliance and home furnishings store, or for the sale of other

merchandise and services typically sold in a Sears department store (subject to the restrictions

referred to below in this Clause 7), and related ingress, egress and parking, and for no other
purposes, without the prior written approval of Regional and ORC which shall not be
unreasonably delayed or withheld. The Sears Additional Lands may not be used for the uses
which are prohibited by the terms of leases in existence at the date of this Agreement to tenants
of the shopping centre as long as those current tenants of the shopping centre continue to hold
the right to legally enforce those exclusive rights as against Regional and ORC as landlords of
the shopping centre. A list of all prior exclusive or prohibited uses binding on Sears is set out
in Schedule "F" attached hereto. Notwithstanding anything to the contrary, this covenant shall
not impart or imply any obligation of Sears to continuously operate its business on the Sears
Additional Lands.
8.

Each of Sears, Regional and ORC acknowledges that Regional and ORC intend to utilize

the Regional/ORC Additional Lands for the construction and operation of office and/or retail
components comprising up to 300,000 square feet of gross rentable floor area (provided that the
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said office component may be constructed in part on lands adjacent to the Regional/ORC

Additional Lands, including the second office tower to be attached to the shopping centre in the
location shown in heavy black outline on Schedule "G" attached hereto), all as generally shown
on Schedule "G" attached hereto, which may be constructed in one or more phases at such time
or times as may be determined by Regional and ORC. Sears agrees, subject to the other

provisions of this Clause 8, that Regional and ORC may construct and operate the said office

towers and/or retail components without any further approvals from Sears being required
therefor, provided that for any construction of such office and/or retail components to be
commenced prior to the expiry of the Consolidated Operating Agreement, the following
restrictions shall apply:

(a)

Regional and ORC shall, before commencing any construction, submit the
exterior architectural drawings for the construction to Sears, and before any
construction commences, Sears shall have approved the exterior architectural

drawings as being architecturally compatible with the balance of the shopping

centre, such approval not to be unreasonably withheld or unduly delayed;

(b)

The parking ratio required under Clause 7.01(b) of the Consolidated Operating
Agreement for retail space shall be maintained;

(c)

Any office or other non-retail space shall comply with municipal parking
requirements or a parking ratio of 3:1,000 of office Gross Rentable Floor Area,
whichever is greater;

(d)

The terms and conditions nos. 1 to 6 (except 5) in the letter agreement dated
March 17, 1994 (a copy of which is attached as Schedule "H" attached hereto)
between Cambridge and Sears shall apply to and be binding on Regional and
ORC with respect to the construction of the office tower referred to in such letter
agreement; and

(e)

Notwithstanding any prior agreement between Sears and Regional/ORC to the

contrary, there shall be no time limit applicable for commencement of
construction of the office towers described in this Clause 8.

9.
Sears shall be entitled and permitted to connect its facilities on the Sears Additional lands
to all existing utilities currently servicing the shopping centre at the sole cost and expense of
Sears, and each of Sears, Regional and ORC shall co-operate in such arrangement. Sears agrees
with Regional and ORC that following such connection, Sears shall assume the costs of its
consumption of such utilities so long as Sears continues to be connected to such utilities. During
the term of the Consolidated Operating Agreement, and any extension thereof, Sears'
contribution to the cost of any maintenance, repair and/or replacement of any such utilities shall
be included in and discharged by its payment of its Sears Additional Lands CAM for the
shopping centre pursuant to Clause 6 of this Agreement, and there shall be no extra cost therefor
to Sears in respect of the Sears Additional Lands in any way - for example, if the actual costs
of maintenance, repair and/or replacement which might otherwise be allocable to the Sears
Additional Lands are in excess of the contribution for which Sears is obligated pursuant to
Clause 6, no part of such excess shall be charged to Sears in respect of the Sears Additional

Lands pursuant to the Consolidated Operating Agreement.

After the expiry or termination of the Consolidated Operating Agreement and so long as
Sears continues to be connected to such utilities, in addition to its consumption, Sears shall pay
in respect of the Sears Additional Lands its pro rata share of the cost of any maintenance, repair
and/or replacement of any such utilities from time to time, which shall be that proportion of the
cost of such maintenance, repair and/or replacement of such utilities which the Gross Rentable

Floor Area of the furniture store building on the Sears Additional Lands is of the aggregate gross
rentable floor area of all buildings on the balance of the shopping centre without exception,
including the Sears department store on the Sears Lands provided its owner is then contributing
its pro rata share in respect of such store. Sears pro rata share shall be paid by Sears to

Regional/ORC at the time that Regional incurs the cost of the maintenance, repair and/or
replacement of the utilities or some part thereof, upon presentation to Sears of an invoice
together with such other evidence as is reasonably required by the chief architect of Sears or
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other Sears delegee, that Regional/ORC have incurred the particular cost for which contribution
is being requested. Any dispute may be referred to arbitration by either party. The amount to

be paid by Sears under the foregoing provisions of this Clause 9 is dependent upon:
(a)

Regional and ORC using their reasonable efforts to keep the cost of maintenance,
repair and/or replacement of such utilities to a reasonable minimum;

(b)

such maintenance, repair and/or replacement of such utilities for which
contribution is requested being a direct benefit to the shopping centre including
the development on the Sears Additional Lands.

10.
Subject to Clauses 3, 4, 5, 6, 7, 8, 9, 10 and 15 of this Agreement, only the following
provisions of the Consolidated Operating Agreement shall apply to and for the benefit of the
Sears Additional Lands, and references to "Simpsons-Sears Limited" or "Sears" therein shall be
deemed to also apply to and for the benefit of Sears in its capacity as the owner of the Sears
Additional Lands, and references to "Regional" therein shall be deemed to be references to
Regional and ORC in their capacity as the owners of the balance of the shopping centre not
owned by Sears:
(a)
Clause 2 of the Operating Agreement;
(b)
Clause 5 of the Operating Agreement;
(c)
Clause 6 of the Operating Agreement;
(d)
Clause 7 of the Operating Agreement except and excluding therefrom the
provisions of sub-clauses 7.03(a) and 7.03(b) as more particularly provided in
Clause 5 of this Agreement;
(e)
Clause 9 of the Operating Agreement except and excluding therefrom:
(i)
(ii)

(iii)
(iv)

(f)
(g)
(h)

(i)
(j)

(k)
(1)
(m)

the provisions of sub-clauses 9.01 (a), 9.01(b) and 9.01(c);
the provisions of sub-clause 9.02, except for the last sentence of subclause 9.02 which shall apply to and for the benefit of the Sears
Additional Lands;

the provisions of sub-clause 9.05;
the references in sub-clauses 9.07 and 9.08 to Mall Operating Costs,
which shall not apply to or for the benefit of the Sears Additional Lands;
Clause 12 of the Operating Agreement;
Clause 13 of the Operating Agreement, except and excluding therefrom the
provisions of sub-clauses 13.01 and 13.02 which shall not apply to or for the
benefit of the Sears Additional Lands;
Clauses 14, 15 and 16 of the Operating Agreement;
Clauses 18, 19 and 20 of the Operating Agreement;
Clause 21 of the Operating Agreement, but subject to Clause 12 of this
Agreement;
Clauses 23 to 29 inclusive of the Operating Agreement;
The clauses of the Supplementary Agreement which specifically amend or amplify
the clauses of the Operating Agreement referred to in the foregoing subparagraphs (a) to (k) of this Clause 11;
Clause 7 of the Second Supplementary Agreement, except and excluding
therefrom the references to the option pursuant to the Option Agreement, and all
subject to Clause 12 of this Agreement. The reference in such Clause 7 to the

Sears Reserved Lands shall, for purposes of this Agreement, be deemed instead

a reference to the Sears Additional Lands, and such Clause 7 shall survive
termination of the Consolidated Operating Agreement until July 24, 2018.
Subject to Clauses 3 to 10 inclusive and Clause 15 of this Agreement, no provisions of
the Consolidated Operating Agreement which are not stated as applying to the Sears Additional
Lands in the foregoing sub-paragraphs (a) to (m) of this Clause 11 shall apply to or for the
benefit of the Sears Additional Lands.

11. Except as set out herein, the Consolidated Operating Agreement shall continue to apply
unamended and in its entirety to and for the benefit of the Regional/ORC Additional Lands and
the Sears Lands, and the balance of the lands in the shopping centre owned by Regional and
ORC.
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12.
(a)
In the event that Sears desires to sell the whole or any part of its interest in the
Sears Additional Lands, Regional and ORC shall have a right of first refusal to purchase that
interest; the said right of first refusal to be on the same terms as contained in Clause 21 of the
Operating Agreement and Clause 7 of the Second Supplementary Agreement, excluding

references in such Clause 7 to the option pursuant to the Option Agreement; such Clause 7 shall
survive termination of the Consolidated Operating Agreement until July 24, 2018.

(b)
If Sears accepts a bona fide third party offer to purchase the Sears Additional
Lands and the said right of first refusal is not exercised, and the Sears Additional Lands are sold
to such third party in accordance with Clause 21 of the Operating Agreement, then Clause 21
of the Operating Agreement shall cease to apply with respect to or for the benefit of the Sears

Additional Lands or to or for the benefit of such third party and its successors, and Regional and

ORC as co-owners of the Regional Lands and the Regional Reserved Lands and the
Regional/ORC Additional Lands shall execute and register on title to the Sears Additional Lands

a release and discharge of the Sears Additional Lands from the said right of first refusal, but the
other provisions of this Agreement shall continue to apply with respect to and for the benefit of
the Sears Additional Lands subject to its terms.

13.
This Agreement shall be construed and in force in accordance with the laws of the
Province of Ontario and the laws of Canada applicable therein and shall be treated in all respects
as an Ontario contract.
14.
Each of the parties will, from time to time, hereafter and upon reasonable request of the
other party make or cause to be made all such further acts, deeds, assurances and things as may
be required to more effectually implement the true intent of this Agreement.

15.
All of the provisions of this Agreement shall be binding upon and enure to the benefit
of and be enforceable by the parties and their respective successors and assigns.
IN WITNESS WHEREOF the parties hereto have executed this Agreement as evidenced
by their properly authorized officers in that behalf as of the day and year first above written.
REGIONAL SHOPPING CENTRES LIMITED

Per:
Name:
Title:
Per:
Name:
Title:

Ronald L Meiiers

Senior Vice President and Chief Operating Officer

Michael G. Cogliano

Vice President, Legal
Asset Management Group

I/We have authority to bind the Corporation.
OMERS RE

'ORATION

Tracy L. Martin
Director of Finance*
I/We have autlBS^fAi^nd the Corporation.
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SEARS CANADA IN

Per:
Name:
Title:

/ ktu?£EL C,HUJOH
Vuft. - PrtxUiJr

Ul trite A '

/Ayix-v/U~'

Per:
Name:
Title:

ji. \Jitff
<3r. V.le-fr«uU»>c,$ef«Urti
«~f qt«~J. 0**»<J(
I

I/We have authority to bind the Corporation.
CAMBRIDGE LEASEHOLDS LIMITED

Ronald L. Meiers

Senior Vice PrwMeDtflOd Chief Operating Officer

Per:
Name:
Title:

Michael G. Cogliano

Vice President, Legal

Asset Management Group
I/We have authority to bind the Corporation.
THE PRUDENTIAL INSURANCE COMPANY
OF AMERICA
Per:
me:

'P !J?

___
ROBERT I.XULUS, VICE PRESIDENT

Per: ____________________
Name:
Title:
I/We have authority to bind the Corporation.

THE CANADA
Per:

Name:
Title:

NCE COMPANY

' ~*~~Davffl
^\

Associate Treasurer

Per:
Name: JOE H BfljfiZU-i

Title: ai>5ISlrtWT TfiEASUflER
I/We have authority to bind the Corporation.
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LONDON LIFE INSURANCE COMPANY

'-//;

Title: Commercial Real Estate tendng

IIWe have authority to bind the Corporation.

SCHEDULE "A"

(Legal Description of Regional Lands)

Firstly: Part of Lot 96, Concession 1, West of Yonge Street, Town of Newmarket, Regional
Municipality of York (Geographic Township of East Gwillimbury, County of York) designated

as Parts 1 and 2 on Plan 65R-899 deposited in the Land Registry Division of York Region (No.
65).

Secondly: Part of the south half of Lot 97, Concession 1, West of Yonge Street, Town of
Newmarket, Regional Municipality of York (Geographic Township of East Gwillimbury, County

of York) designated as Part 1 on Reference Plan 65R-7420 deposited in the Land Registry
Division of York Region (No. 65).

SCHEDULE "B"
(Legal Description of Regional/ORC Additional Lands,
formerly Simpsons-Sears Reserved Lands)

Part of Lot 96, Concession 1, West of Yonge Street, Town of Newmarket, Regional
Municipality of York, designated as Part 5, Plan 65R-19397 (the "Part 5 Lands") (Geographic
Township of East Gwillimbury, County of York).
Together with a non-exclusive easement in perpetuity in favour of the owners, from time to time
of the Part 5 Lands as dominant lands, and their successors, assigns, agents, employees,
contractors, customers and invitees for the purposes of pedestrian and vehicular traffic for
efficient ingress, egress and traffic flow over that part of said Lot 96, Concession 1, West of
Yonge Street, Town of Newmarket, Regional Municipality of York, designated as Part 6, Plan
65R-19397 (the "Part 6 Lands") (Geographic Township of East Gwillimbury, County of York)
as servient lands.

SCHEDULE"C"

(Legal Description of Sears Additional Lands)

Part of Lots 96 and 97, Concession 1, West of Yonge Street, Town of Newmarket, Regional

Municipality of York, designated as Part 1 on Plan 65R-19397 (the "Part 1 Lands") (Geographic
Township of East Gwillimbury, County of York).
Access Easement

Together with a non-exclusive easement in perpetuity in favour of the owners, from time to time

of the Part 1 Lands as dominant lands and their successors, assigns, agents, employees,
contractors, customers and invitees for the purposes of pedestrian and vehicular traffic for
efficient ingress, egress and traffic flow over that part of Lot 96, Concession 1, West of Yonge
Street, Town of Newmarket, Regional Municipality of York, designated as Part 4 on Plan 65R19397 (Geographic Township of East Gwillimbury, County of York) as servient lands.

Maintenance Easement

Together with an easement in perpetuity in favour of the owners from time to time of the Part
1 Lands as dominant lands and their successors, assigns, agents, employees and contractors, over
the lands described as part of Lot 97, Concession 1, West of Yonge Street, Town of
Newmarket, Regional Municipality of York, designated as Part 2 on Plan 65R-19397
(Geographic Township of East Gwillimbury, County of York) as servient lands (the "Part 2
Lands") for the purposes of accessing, constructing, maintaining, servicing, repairing, replacing
and reconstructing the building to be constructed on the Part 1 Lands by the owners thereof who
will, at their expense, forthwith repair any damage and restore the surface of the Part 2 Lands
to the same condition as existed prior to the commencement of any such accessing or work, the
easement and rights to be appurtenant to and for the benefit of the Part 1 Lands. The employees,

agents and contractors of the owners, their successors and assigns may enter upon the Part 2
Lands with or without vehicles, machinery and equipment for purposes of the easement and
rights granted hereby provided that any costs incurred to accommodate vehicular or other access
over the Part 2 Lands will be at the sole expense of the owners.

SCHEDULE "D"
(Legal Description of Shopping Centre)
Firstly: Part of Lot 96, Concession 1, West of Yonge Street, Town of Newmarket, Regional
Municipality of York (Geographic Township of East Gwillimbury, County of York) designated
as Parts 1, 2, 3 and 4 on Plan 65R-899.
Secondly: Part of the south half of Lot 97, Concession 1, West of Yonge Street, Town of
Newmarket, Regional Municipality of York (Geographic Township of East Gwillimbury, County
of York) designated as Part 1 on Reference Plan 65R-7420.
Save and except Part of Lots 96 and 97, Concession 1, West of Yonge Street, Town of
Newmarket, Regional Municipality of York, (Geographic Township of East Gwillimbury,
County of York) designated as Parts 6 and 7 on Plan 65R-18177.
Land Registry Office for the Registry Division of York Region (No. 65).

SCHEDULE "E"

(Location of Sears retail furniture store
on Sears Additional Lands)

I\ \ \ \ i» ••

PRELIMINARY SITE PLAN

SCALE - 1:1000 (METRIC),

SITE STATISTICS

NEWMARKET. ONTARIO

ROAD WIDENING - 19,426 M2 ±

NEW SEARS HOMEUFC STORE

BRIESTENSKY ARCHITECTS LTD.
PROJECT NO. 9613
DATE: 10.02.97

TOTAL SITE AREA WITHOUT "

4.80 ACRES ±
PARKING REQUIREMENTS

PARKING REta'D. - (35.5B5/1000)X5

178

SCHEDULE "F"

(Exclusive or Prohibited Uses pursuant to
Existing Leases to Tenants of Upper Canada Mall)
Batons:
The lease provides that no part of the Centre shall be used for the following:
1.

A store conducted principally or in part for the sale of second hand goods (other than
antiques), re-sale of trade-ins, war surplus articles, insurance salvage or fire sale stock ...

2.

An auction (except fine a fine art or antique auction).

3.

A pawn shop or flea market for an operation in any line of merchandise where the operator
makes or follows a practice of fraudulent advertising or selling procedures; or

4.

An entertainment arcade, the nature of which is detrimental to the orderly merchandising
activities of the Centre.

Zellers:

Landlord has agreed that:

1.

it will not occupy or use, or permit to be occupied or used, any store premises in the

shopping centre for any discount department store over 20,000 square feet without the

Tenant's written consent except for those premises occupied by Simpsons-Sears Limited,
2.

it will not directly or indirectly erect store premises or building improvements on any land
owned or controlled by the Landlord within two thousand (2,000) feet of the shopping
centre which would in any way be in competition with the business carried on by the Tenant
on the Demised Premises and without limiting the generality of the foregoing shall not
permit a department store, junior department store, or a discount department store to
be erected on any such land.

TOYS R Us:
The Landlord has granted a restrictive covenant to the tenant prohibiting:
(i)

any other premises within the Project to contain an area in excess of 2,500 feet of the Gross
Leaseable Area used for the purposes of the sale of toys.

(ii)

any portion of the Project to be used for the purpose of a flea market or bingo hall....

(iv)

any other premises within the Project containing an area in excess of 13,000 square feet of
gross leaseable area used for the principle business of a pharmacy or drug store, to display
for sale more than 12 linear feet of diapers.

The restrictive covenant does not apply to "department stores or junior promotional department stores
now or hereafter to be erected in the Project ..." Further the provision makes the restrictive covenant
run with the Land and the Landlord has covenanted that if it conveys any part of the Project "it shall
extract from any such purchaser or assignee the covenant contained in this clause and for the covenantor
to extract such covenant from any subsequent purchaser or assignee.

Pacific Linen:

The terms of the lease prohibit the Landlord from leasing space in the shopping centre "to competitors"
of the Tenant. For the purposes of the lease, a tenant is a competitor of or competes with the Tenant
if more than 15% of its gross sales is derived from retail sales of any one or more of the following:
linens, domestics, bedding, mattresses, futons, futon frames, pillows, decorative home goods or
closet accessories.

The covenant does not apply to any department store, junior department store or promotional
department store.

Black's Camera:
No photo-finishing kiosks shall be permitted other than in a department store or supermarket

Toronto Dominion Bank:
The Regional Lands shall not be used for any bank, trust company or automated banking machine

SCHEDULE "G"

(Office Towers and/or Retail Components;
Second Office Tower in heavy black outline)

SCHEDULE "H"

(Letter Agreement between Cambridge
and Sears dated March 17, 1994)

Cambridge
I Limited

CAMBRIDGE

95 Wellington St*m Wen

Telephone

Suite 300
Toronto Ontario
QuvuU M5J2R2

Facsimile

(416) 3& 1200

(416>*691327

March 17, 1994
SEARS CANADA INC,
222 Jarvis Street
Department 702D
9th Floor
Toronto, Ontario
M5B2B8
Attention:

VIA COURIER

Mr. Ken Nixon

Vice-President, Real Estate

Dear Ken:

RE:

OFFICE TOWER
UPPER CANADA MALL
NEWMARKET, ONTARIO

I am writing to document our mutual agreement concerning the construction of an office tower at Upper
Canada Mall, Newmarket, Ontario by the owners of said mall. Cambridge Leaseholds as manager for the

centre is representing both the owners by way of this letter. If Cambridge's partner in Regional^rfoes not

wish to proceed with the construction of the office building, then Cambridge may construct Same and
Cambridge shall assume the obligations of Regional as set out in this letter as are applicable to the office

building.

An operating agreement dated July 25, 1973 between Regional Shopping Centres JLimited ("Regional11),
Simpsontf-Seais Properties Limited and Simpsons-Sears Limited (the latter two corporations we understand

are succeeded by Sears Canada Inc.), provides that Regional may construct additional buildings on the lands
owned by Regional provided that certain conditions are satisfied. This letter elaborates on these conditions
and confirms the most recent understanding of the parties.

In particular, Sears approves the preliminary or outline plans and specifications which are attached hereto
as Schedules A-l» A-2 and A-3 being the Site Plan, South Elevation and Floor Plan respectively. It is
understood-that the building will be limited to a maximum height of 10 floors and contain no mote than

115,000 sq» ft, of gross leaseable area.

Regional agrees to comply with the following terms and conditions in the development of said office building:
1. Regional agrees to indemnify Sears for any and all damage to the Sears' store and property as well as hold

Sears harmless for any claims of personal liability attributable to the construction of the office building and

will provide occurrence type builders risk and occurrence type public liability insurance at its expense with

limits and coverage acceptable to Sears acting reasonably;

2. Regional will expeditiously make good all damage which results from the construction of the Office
Building and its connection to the Shopping Centre;
3. Regional agrees that the building structure and cladding will be finished between the months of January

and October inclusive. At all time$ during construction, Regional agrees to use its reasonable best efforts
not to interfere with the smooth workings of the shopping centre and its retailers.
4. Regional will be responsible for any reasonable legal or other costs which Sears may incur as a result
of efforts it ntay be requested by Regional to make to expedite the development of the office building;

5* Regional shall provide at its expense a shopping centre parking ratio of 5.0 parking stalls per 1,000

square feet of retail OLA as well as a ratio of 3,0 cars per 1,000 sq. ft. of office (5LA;

6. Regional warrants that there shall be no increase in realty taxes or Common Area Maintenance Costs to

Sears as a result of the development of the Office Building; and

7. Sears1 approval as set out herein shall remain in full force and effect
for a period of three (3) years from
the date of execution of this letter by
Sears. An integral part of Sears1 approval is that Regional will commence
construction.of the Office Building within the said three (3) year period
and proceed diligently and continuously to the point where the building
architect can issue .a Certificate of Substantial Completion.
If
construction is not started and continued as described above, this approval
shall be null and void (subject to force majeure).

Sears acknowledges that certain other approvals are necessary before the
commencement of construction of the Office Building including approval from
our partner in Regional and Cambridgefs Board of Directors. We will not act
upon your approval until the other approvals have been obtained.
If you are in agreement with the foregoing, I would ask that you please sign
the duplicate copy of this letter and'return same to my attention.
Sincerely yours,
CAMBRIDGE LEASEHOLDS LIMITED

John E. McArthur
Vice-President, Development
Urban Group

cc: Martin McColl, Director, Development, Urban Group
Stephen Raynor, Senior Vice-President & Chief Operating Officer, Urban
Group.

/-7 "
AGREED and ACCEPTED, this A? day of March, 1994,
SEARS CANADA INC.
' s>

Per: _,_
i/

031894B

Schedule A-l (Site Plan) to Letter Agreement
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Schedule A-2 (South Elevation) to Letter Agreement
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Schedule A-3 (Floor Plan) to Letter Agreement
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This is Exhibit "G", referred to in the
Affidavit of Genevieve Wong, sworn before me
this 1 ^ day of July, 2017.

A Cormnjgsioner for taking Affidavits, etc.
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Box (6) Description (Continued)
Firstly:

Part of Lots 96 and 97, Concession 1, West of Yonge Street, Town of Newmarket, Regional Municipality of
York (Geographic Township of East Gwillimbury, County of York), designated as Parts 1 and 2 on plan
65R-899 and Part 1 on plan 65R-7420, save and except Part 1 on plan 65R-19397.
SUBJECT TO AN EASEMENT over Parts 2 and 4 on plan 65R-19397.

Secondly:

Part of Lot 96, Concession 1, West of Yonge Street, Town of Newmarket, Regional Municipality of York
(Geographic Township of East Gwillimbury, County of York), designated as Part 5 on 65R-19397.
TOGETHER WITH AN EASEMENT over Part 6 on plan 65R-19397.
Thirdly:

Part of Lots 96 and 97, Concession 1, West of Yonge Street, Town of Newmarket, Regional Municipality of
York (Geographic Township of East Gwillimbury, County of York), designated as Part 1 on plan 65R-19397,

together with an easement over Part 2 on plan 65R-19397 and an easement over Part 4 on 65R-19397.

Additional Parties (continue'
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Sr. Vice-President, Secretary
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RESTRICTIVE COVENANT AGREEMENT

THIS AGREEMENT made as of the °\^day of

ftpr c I

, 1998.

BETWEEN:

REGIONAL SHOPPING CENTRES LIMITED and
OMERS REALTY CORPORATION
(the "Centre Owners")

- and -

SEARS CANADA INC.
("Sears")

WHEREAS:

A.
The Centre Owners are the owners, each as to an undivided 50% interest, of the
lands and premises described in Schedule "A" (the "Centre Lands");
B.
Sears is the owner of the lands and premises described in Schedule B" (the "Sears
Home Store Lands");

NOW THEREFORE THIS AGREEMENT WITNESSES that in consideration of
the mutual covenants herein contained and other good and valuable consideration and the sum
of Two Dollars ($2.00) (the receipt and sufficiency of which is hereby acknowledged by each of
the parties), the parties to this agreement hereby agree as follows:
1.
The Centre Owners on behalf of themselves and their successors and assigns jointly
and severally covenant in favour of Sears (being the registered owner of the Sears Home Store
Lands) and its successors and assigns that:

(a)

no portion of the Centre Lands described as part of Lots 96 and 97, Concession
1, West of Yonge Street, Town of Newmarket, Regional Municipality of York
(Geographic Township of East Gwillimbury, County of York) designated as Parts
2 and 3 on 65R-19397 (the "Green Space Lands") shall be developed save for
landscaping, and save for surface parking to the extent surface parking is permitted
by applicable municipal authorities, and no man-made structures of any kind will
be constructed within the Green Space Lands which extend more than two (2) feet
above grade unless otherwise approved by Sears or its successors or assigns acting
reasonably;

(b)

the Centre Owners will, at their expense, retain a landscape architect to design the
landscaping and drainage of the Green Space Lands and will, at their expense,
install, construct and maintain such landscaping and drainage, and to the extent
required, irrigation,

with the intent that the burden of these covenants shall run with and bind the Green Space Lands
as subservient tenement, and bind and be enforceable against the Centre Owners and their

successors and assigns, and benefit and run with the Sears Home Store Lands as the dominant
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tenement and benefit and be enforceable by Sears and its successors and assigns for a period of
ninety-five (95) years from the date of this agreement.

2.
Sears on behalf of Itself and its successors and assigns covenants in favour of the
Centre Owners and their successors and assigns that it will not use or occupy the Sears Home
Store Lands for any purpose other thsin the purpose of a retail furniture, appliances and home
furnishings store, or, subject to the provisions of paragraph 3, for the sale of other merchandise
and services typically sold in a Sears' department store, and for related parking for such permitted
uses, and for no other purpose without the prior written consent of the Centre Owners, with the
intent that the burden of these covenants shall run with and bind the Sears Home Store Lands as
subservient tenement, and bind and be enforceable against Sears and its successors and assigns,
and benefit and run with the Centre Lands as the dominant tenement, and benefit and be
enforceable by the Centre Owners and their successors and assigns for a period of ninety-five
(95) years from the date of this agreement.
3.
Notwithstanding paragraph 2, Sears may use the Sears Home Store Lands for a
purpose other than that permitted in paragraph 2, provided that Sears has obtained the prior
written consent of the Centre Owners to such proposed purpose, which consent may not be
unreasonably withheld or unduly delayed. It is agreed that such consent shall be deemed to have
been reasonably withheld if such proposed use would conflict with any of the exclusives listed
in Schedule "C".

4.
The restrictive covenants set out in this agreement shall be effective and remain
in effect for the periods expressed and shall run with the lands and be subject to compliance with
the provisions of any statute relating to the severance of land or granting of interests in land by
conveyance or otherwise as such may from time to time be amended. The Centre Owners and
Sears hereby agree that if consent is requisite to the validity of this agreement, either party may
apply for such consent and until a final consent is obtained, the term of this agreement shall be
the maximum period permitted by statute without consent.

5.
Provided that if any one or more of the foregoing covenants and restrictions or the
application thereof to any person, corporation or circumstance shall to any extent be invalid or
unenforceable, the remainder of the foregoing covenants and restrictions and the application
thereof shall not be affected thereby and each covenant and restriction shall be separately valid
and enforceable to the fullest extent permitted by law.
6.
delivered:

Any notice required or permitted to be given or delivered hereunder shall be

in the case of the Centre Owners to
Regional Shopping Centres Limited
95 Wellington Street West
Suite 300
Toronto, Ontario
M5J2R2

Attention: Corporate Secretary
- and OMERS Realty Corporation
Suite 2220
161 Bay Street
Toronto. Ontario
M5J2S1

and in the case of Sears to:
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222 Jarvis Street
Toronto, Ontario
MSB 2B8
Any notice or document so delivered shall be deemed to have been received on
the date of such delivery.

7.
This agreement shall enure to the benefit of and be binding upon the parties hereto
and their respective successors and assigns.

REGIONAL SHOPPING CENTRES LIMITED
7/

Per:
'''v4v^^ ^ ~
Norman W. Fandacnuck
Name: /"'""" /ice-President, Finance
Title:
sset Management Group
Per:

.

. . . . • • •-••••' • ••' ""

Michael G. Cogliano

Name:
Title:

Vice President, Legal
Asset Management Group

I/We have authority to bind the Corporation
OME

*LTY/CORPORATION
'//

t

icH^/Worrlson

^~—•

Vice-President
roperties,

Per:_
Name:
Title:

intcyi- Martin
Director of Finance,
Properties

I/We have authority to bind the Corporation

SEARS CANA

Per:_
Name: / '
Title:

F. r ! '^ON

Vscc-Pr ; : ' ' : '^
Real L^.-,.-.

f

Per:_
Name:
Title:

H:\WPDOCS\MDB\CAMBRIDG\962136XDOC.5

RUDOLPH R.VEZER
Sr. Vice-President, Secretary

arid General Counsel
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SCHEDULE "A"
Firstly:

Part of Lots 96 and 97, Concession 1, West of Yonge Street, Town of Newmarket, Regional
Municipality of York (Geographic Township of East Gwillimbury, County of York), designated
as Parts 1 and 2 on plan 65R-899 and Part 1 on plan 65R-7420, save and except Part 1 on plan

65R-19397.

SUBJECT TO AN EASEMENT over Parts 2 and 4 on plan 65R-19397.
Secondly:

Part of Lot 96. Concession 1, West of Yonge Street. Town of Newmarket, Regional Municipality
of York (Geographic Township of East Gwillimbury, County of York), designated as Part 5 on
65R-19397.

TOGETHER WITH AN EASEMENT over Part 6 on plan 65R-19397.
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SCHEDULE"B"

Part of Lots 96 and 97, Concession 1, West of Yonge Street. Town of Newmarket. Regional
Municipality of York (Geographic Township of East Gwillimbury, County of York), designated
as Part 1 on plan 65R-19397. together with an easement over Part 2 on plan 65R-19397 and an
easement over Part 4 on 65R-19397.
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SCHEDULE "C"
The lease provides that no part of the Centre shall be used for the following:

1.

A store conducted principally or in part for the sale of second hand goods (other than
antiques), re-sale of trade-ins, war surplus articles, insurance salvage or fire sale stock ...

2.

An auction (except fine a fine art or antique auction).

3.

A pawn shop or flea market for an operation in any line of merchandise where the operator
makes or follows a practice of fraudulent advertising or selling procedures; or

4.

An entertainment arcade, the nature of which is detrimental to the orderly merchandising
activities of the Centre.

Zellers:
Landlord has agreed that:
1.

it will not occupy or use, or permit to be occupied or used, any store premises in the
shopping centre for any discount department store over 20,000 square feet without the
Tenant's written consent except for those premises occupied by Simpsons-Sears Limited.

2.

it will not directly or indirectly erect store premises or building improvements on any land
owned or controlled by the Landlord within two thousand (2,000) feet of the shopping
centre which would in any way be in competition with the business carried on by the Tenant
on the Demised Premises and without limiting the generality of the foregoing shall not
permit a department store, junior department store, or a discount department store to
be erected on any such land,,

TOYS R Us:

The Landlord has granted a restrictive covenant to the tenant prohibiting:
(i)

any other premises within the Project to contain an area in excess of 2,500 feet of the Gross
Leaseable Area used for the purposes of the sale of toys.

(ii)

any portion of the Project to be used for the purpose of a flea market or bingo hall....

(iv)

any other premises within the Project containing an area in excess of 13,000 square feet of
gross leaseable area used, for the principle business of a pharmacy or drug store, to display
for sale more than 12 linear feet of diapers.

The restrictive covenant does not anuiv to "deoartment stores or junior promotional department stores
now or hereafter to be erected in the Project ..." Further the provision makes the restrictive covenant
run with the Land and the Landlord has covenanted that if it conveys any part of the Project "it shall
extract from any such purchaser or assignee the covenant contained in this clause and for the covenantor
to extract such covenant from any subsequent purchaser or assignee.
Pacific Linen:

The terms of the lease prohibit the Landlord from leasing space in the shopping centre "to competitors"
of the Tenant. For the purposes of the lease, a tenant is a competitor of or competes with the Tenant
if more than 15% of its gross sales is derived from retail sales of any one or more of the following:
linens, domestics, bedding, mattresses, futons, futon frames, pillows, decorative home goods or
closet accessories.

The covenant does not apply to any department store, junior department store or promotional
department store.
Black*s Camera:
No photo-finishing kiosks shall be permitted other than in a department store or supermarket
Toronto Dominion Bank:

The Regional Lands shall not be used for any bank, trust company or automated banking machine

This is Exhibit " H " , referred to in the
Affidavit of Genevieve Wong, sworn before me
this {o^

day of July, 2017.
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UPPER CANADA MALL OPTION TO PURCHASE

THIS
AGREEMENT made as of the At
BETW
E E OPTION
N:

day of January, 1994,

SEARS CANADA INC., a corporation
existing under the laws of Canada
(hereinafter called "Sears")
- and REGIONAL SHOPPING CENTRES LIMITED,
a corporation incorporated under the laws
of the Province of Ontario
(hereinafter called "RSCL" or the "Owner")

In consideration of the sum of Ten Dollars ($10.00), and other good and valuable
consideration now paid by the Owner to Sears, the receipt and sufficiency of which is hereby
acknowledged, the parties hereto hereby covenant and agree as follows:
Definitions
1.

The following terms shall have, for all purposes of this Agreement, the following

meanings, unless the context expressly or by necessary implication otherwise requires:
(a)

"Upper Canada Operating Agreement" means the Operating Agreement dated July 25,
1973 between RSCL, Simpsons-Sears Properties Limited (subsequently Sears Properties
Inc., now Sears Canada Inc.) and Simpsons-Sears Limited (now Sears Canada Inc.), as
amended and supplemented to date, which Operating Agreement provides for the
integrated operation of the Upper Canada Property and lands now referred to as the Sears
(Upper Canada) Lands and the Sears (Upper Canada) Reserved Lands;

(b)

"Sears (Upper Canada) Lands" means the lands and all buildings, structures and fixed
improvements (including the Sears store) located on, in or under the lands described in
Part I of Schedule "A" hereto;

(c)

"Sears-(Upper Canada) Reserved Lands" means the lands and all buildings, structures
and fixed improvements located on, in or under the lands described in Part II of Schedule
"A" hereto;

(d)

"Sears Lands" means the Sears (Upper Canada) Lands and the Sears (Upper Canada)
Reserved Lands together, or the remaining balance thereof which Sears (or a third party
pursuant to Section 6 hereof) owns at the relevant time;
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(e)

"Upper Canada Property" means the lands, and all buildings, structures and fixed
improvements located on, in or under the lands owned by the Owner and described in
Schedule "B" hereto;

(f)

"Force Majeure" means acts of God, acts or laws of any civil or military authority,
strikes, or other labour disturbances, floods, epidemics, war, civil commotion, accidents
or disruptions including fires and breakdowns to utilities, plant or machinery, inability
on account of causes beyond the reasonable control of the party affected to obtain
necessary labour, materials, services or facilities, or any other reason beyond the
reasonable control of the party affected, provided that the party affected is using its
reasonable efforts to correct the event or events of Force Majeure, and provided that
shortage of funds shall not by itself constitute Force Majeure;

(g)

"Current Value" means the most probable price for each of the Sears (Upper Canada)
Lands and the Sears (Upper Canada) Reserved Lands valued separately (in each case net
after deduction of the outstanding principal and interest allocable to each of such parcels
pursuant to any mortgages or other financings secured by or encumbering such lands and
improvements), which the relevant lands and improvements or interest therein should
bring in the current market at the time of the determination, if exposed for sale in the
open market, allowing for a reasonable period of time to find a buyer, under conditions
requisite to a fair and equitable sale between a willing seller and willing buyer, on the
basis that each of the Sears (Upper Canada) Lands and the Sears (Upper Canada)
Reserved Lands is capable of independent use provided that such independent use is then
viable, and without taking into account any diminution in the value of the Sears Lands
caused by the existence of any Sears lease to the Owner of any part of the Sears Lands,
all as determined by a qualified Accredited Appraiser of the Appraisal Institute of
Canada;

(h)

"Owner" includes any and all owners of the Upper Canada Property at the relevant time,
and if there are co-owners from time to time, shall include all such co-owners, and their
rights and obligations under this Agreement shall be several (not joint and several) in the
same proportionate shares in which such co-owners own the Upper Canada Property;
provided however that any Option Notice or other notice or act by co-owners hereunder
in order to be valid shall be executed by and on behalf of all co-owners and shall be
binding on all of them.

Grant of Option
2.

Sears hereby grants to the Owner, subject to the terms and conditions hereinafter set out,

an option to purchase both the Sears (Upper Canada) Lands and the Sears (Upper Canada)
Reserved Lands (the "Option") for the purchase price calculated in accordance with Section 11
herein. Subject to Section 6 hereof, the Option may only be exercised with respect to all of the
Sears Lands then owned by Sears.
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Term and Limitations
3.

The Option shall have a term commencing on the date hereof and expiring on July 24,

2018 (the "Option Period"), subject to the specific limitations and provisions contained in this
Agreement. Upon the expiry date of the Option Period, in the event the Option has not been
validly exercised, the Option shall forthwith expire and terminate and be of no further force or
effect whatsoever as to any of the Sears Lands.

4.

The Owner shall have the right to exercise the Option in the event that at any time during

. the Option Period the Sears store on the Sears (Upper Canada) Lands is not operated as a
department store for a period of ninety-one (91) consecutive days, excluding non-operation due
to Force Majeure, and such non-operation has occurred without the prior written consent of the
Owner and is continuing at the time of the exercise of the Option, but the Owner shall have no
other right to exercise the Option.

5.

The Owner shall not be entitled to exercise the Option if,
(a)

at the time that the Sears store on the Sears (Upper Canada) Lands is not operated
as a department store, Upper Canada Mall has also ceased to be operated as a
regional shopping centre or;

(b)

during the period from July 24, 2008 to July 24, 2013, the Sears operating
covenant in favour of the Owner as provided for in Section 9 of the Second
Supplement to the Upper Canada Operating Agreement dated as of even date
herewith has been terminated in accordance with Section 9(b)(ii) or (iii) thereof.

6.

During the Option Period, so long as the Option has not been exercised, Sears shall have

the right to transfer the Sears (Upper Canada) Lands or any portion thereof to a bona fide third
party purchaser if the Owner does not exercise the first right of refusal contained in Section
21.01 of the Upper Canada Operating Agreement, provided that the Sears (Upper Canada) Lands
shall continue to be subject to this Option and to the Upper Canada Operating Agreement
(including the mutual right of first refusal contained in Section 21.01 therein) in accordance with
the terms thereof. Upon the expiration of the Option Period, the Owner shall execute and
register on title to the Sears (Upper Canada) Lands and the Sears (Upper Canada) Reserved
Lands, a release and discharge of such lands from any purchase option rights under this
Agreement.

7.

During the Option Period, so long as the Option has not been exercised, and subject to

Section 22 of the Upper Canada Operating Agreement so long as such section of such agreement
is still in force, Sears shall have the right to transfer the Sears (Upper Canada) Reserved Lands
or any portion thereof to a bona fide third party purchaser if the Owner does not exercise the
first right of refusal contained in Section 21.01 of the Upper Canada Operating Agreement and,
upon such transfer, this Option and the Upper Canada Operating Agreement (including the first
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right of refusal contained in Section 21.01 therein) shall terminate and be of no further force or
effect with respect only to the Sears (Upper Canada) Reserved Lands or the portion thereof so
transferred, and the Owner shall promptly execute and deliver to Sears and its successors in title
upon request a discharge and release of this Option in form required for registration on title to
the Sears (Upper Canada) Reserved Lands.

8.

Sears shall have the right at any time during the Option Period to mortgage or finance

all or part of the Sears Lands to a maximum of 75% of the then current fair market value,
provided that the provisions of such mortgage or financing permit a discharge or partial
discharge of the Sears (Upper Canada) Lands and the Sears (Upper Canada) Reserved Lands
upon request by Sears, or upon payment of an amount equal to the principal and interest
reasonably allocable to such lands and improvements subject to such aforesaid 75% maximum
and, on any purchase by the Owner pursuant to exercise of the Option, the Owner shall take title
subject to such mortgage or financing.

9.

The Option is subject to any rights in favour of the Owner of the Upper Canada Property

then contained in the Upper Canada Operating Agreement and other agreements pertaining to
and registered on title to the Upper Canada Property.

Exercise of Option
10.

Subject to compliance with the conditions and limitations in this Agreement and so long

as the Option is still in full force and effect hereunder, the Option may be exercised by the
Owner by giving notice in writing (the "Option Notice") to Sears signed by the Owner, or if
there are co-owners, signed by all co-owners, at any time during the Option Period. The deposit
payable by the Owner shall be Fifty Thousand ($50,000) Dollars payable by certified cheque to
a mutually acceptable depository as a deposit to be held by such depository in interest-bearing
form with interest to follow the deposit, pending completion or other termination of the purchase
agreement arising out of the exercise of the Option, and to be applied against the purchase price
on closing. If there are co-owners, such co-owners will pay a proportionate share of such
deposit. The deposit shall be returned to the Owner or co-owner who paid it in the event that
the purchase fails to close for any reason whatsoever other than default by such Owner or coowner, without prejudice to any other rights or remedies such Owner or co-owner may have.
If the Option is not exercised within the period specified and in accordance with the provisions
of this Agreement, the Option shall be null and void and no longer binding on any parties
hereto.

Agreement of Purchase
11.

Upon the valid giving of notice of exercise of the Option by the Owner pursuant to clause

10, a binding agreement of purchase and sale of the Sears Lands shall be constituted, at a
purchase price equal to the Current Value thereof payable in cash, on the basis that the Owner
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shall assume the existing mortgage or other financing secured by or encumbering the Sears
Lands upon the closing of the purchase of the Sears Lands, subject to all usual and appropriate
adjustments, and less the amount of any other liens, financial encumbrances and work orders
which will not be removed on the closing, less the amount outstanding under any permitted
mortgage or financing being assumed by the Owner under clause 8.

Determination of Current Value
12. (a) Whenever notice exercising the Option has been given and the Current Value of the Sears
Lands is to be determined pursuant to this Agreement, Sears and the Owner shall attempt, for
a period of seven (7) days after delivery of the Option Notice by the Owner to Sears, to reach
agreement as to Current Value of the Sears Lands. If such an agreement cannot be reached
within such time period, each of Sears and the Owner shall appoint an appraiser within fourteen
(14) days after delivery of the Option Notice. Each appraiser shall be fully accredited under the
Appraisal Institute of Canada (or its successor or failing either another equivalent national
Canadian real estate appraisal organization) and shall be at arm's length from the party
appointing him and shall be generally recognized as a person experienced in appraising and
qualified to appraise regional shopping centres in Canada. If only one appraiser is appointed
within the aforesaid period, the decision of such appraiser shall be binding on both Sears and
the Owner.

(b) The appraiser or appraisers shall have access to all books of account, records, papers and
documents of Sears and of the Manager of the Upper Canada Property which relate to the Sears
Lands and upon request, the Manager of the Upper Canada Property shall provide to such
appraiser on a confidential basis the sales reports and profit and loss statements of the Owner
for the Upper Canada Property (as prepared by the Manager) for the then current and preceding
two fiscal years. Sears and the Owner shall co-operate with the appraiser or appraisers for such
purpose and provide all material information and documents requested by him or them acting
reasonably, excluding any internal confidential information of OMERS Realty Corporation. In
the determination of Current Value, the appraiser or appraisers shall have regard to all relevant
considerations including historic and potential performance and shall make all proper and
necessary allowances for contingent or other liabilities but shall make no allowance for goodwill.
The outstanding principal and interest under any mortgage or other financing encumbrances
allocable to the Sears Lands shall be stated separately by such appraisers.

(c) The appraiser or appraisers shall report his or their determination of Current Value of
the Sears Lands, identifying the value for each of the Sears (Upper Canada) Lands and the Sears
(Upper Canada) Reserved Lands separately, in writing to both Sears and the Owner within thirty
(30) days after his or their appointment. If an appraiser fails to issue his report within such
thirty-day period, the report of the other appraiser shall determine the Current Value of the Sears
Lands.
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(d) If there is more than one appraiser and if, in their reports, they do not agree on the
Current Value of either the Sears (Upper Canada) Lands or the Sears (Upper Canada) Reserved
Lands, Sears and the Owner shall, acting in good faith, attempt to agree on the Current Value
of such lands over which there is disagreement within ten (10) days after receipt of the reports.
If Sears and the Owner are unable to so agree on the Current Value of such lands over which
there is disagreement, then the following provisions shall apply:
(i)

if the lower appraisal is within 5% of the higher appraisal, the Current Value
shall be the average of the two appraisals;

(ii)

if sub-paragraph (i) is not applicable, then the Current Value shall be determined
by arbitration and Sears and the Owner shall appoint a single arbitrator who,
acting reasonably in accordance with the provisions hereof and in his sole
discretion, shall determine the Current Value of the lands over which there is
disagreement which shall in any event be not less than the lower appraisal nor
greater than the higher appraisal but need not be an average of them and if Sears
and the Owner are unable to agree upon the arbitrator within fifteen (15) days
after receipt of the reports, such arbitrator shall be appointed by a judge of the
Ontario Court (General Division) upon the application of either Sears or the
Owner, and the arbitrator shall render his or her decision no later than twenty
(20) days after his or her appointment.

(e) The determination of Current Value pursuant to this clause shall, in the absence of fraud,
be final and binding upon Sears and the Owner and all other persons affected thereby and there
shall be no appeal therefrom.

(f)

The appraiser or appraisers, as the case may be, and the arbitrator, if any, shall be

deemed to be acting as experts and not as arbitrators.

(g) Each of Sears and the Owner shall pay the fees and expenses of the appraiser appointed
by it and shall each pay one-half of the cost of an arbitrator.
Closing
13.(a) The closing (the "Closing") of any sale of the Sears Lands to the Owner pursuant to this
Agreement shall be held at 10:00 a.m. (local time) thirty (30) days after the determination of
the Current Value of the Sears Lands, or such earlier or later date as may be mutually agreed
upon by the parties to the transaction.

(b) At the Closing a transfer from Sears or its successor in title, if applicable, to the Owner
of the Sears Lands, together with such instruments and documents (to be reasonably satisfactory
to counsel for the Owner) as may be necessary or desirable to give effect to the sale and transfer
of the Sears Lands (the "Transfer Documents") shall be delivered to the Owner. At the Closing,

-7-

where the same has been determined in accordance with the provisions hereof, the purchase
price in an amount equal to the Current Value, subject to usual adjustments, and less the amount
of any other liens, financial encumbrances and work orders which will not be removed on the
Closing, less the amount outstanding under any permitted mortgage or financing being assumed
by the Owner under clause 8, shall be paid to Sears by the Owner.

(c) The Transfer Documents shall be legally sufficient to convey the Sears Lands to the
Owner, and shall be in registerable form. Sears shall take all necessary steps to comply with the
Planning Act of Ontario. Sears shall provide to the Owner all title documents in its possession
relating to the Sears Lands and shall co-operate reasonably with the Owner in its title
investigations and due diligence. If, prior to Closing, the Owner makes any valid objection to
title or to any outstanding work order or deficiency notice or to the fact that the present use may
not lawfully be continued or to the presence of environmental contamination which Sears is
unable or unwilling to remove, remedy or satisfy, the Owner shall have the right to revoke the
Option Notice as if such Option Notice had never been given. At the Closing, the Owner shall
assume, from and after the Closing, all liabilities and obligations of Sears in connection with the
Sears Lands being acquired, and shall indemnify and hereby agree to indemnify Sears in
connection therewith. At the Closing, the purchase price shall be subject to the adjustments as
described in Section 13(b) hereof and all amounts due by Sears to the co-owners or by the coowners to Sears in respect of Upper Canada Mall and the Sears Lands shall be settled and set-off
or paid in full.

Notice
14.

Any notice or other communication (a "Notice") to be given under or in connection with

this Agreement shall be in writing and shall be given by personal delivery or by telecopier or
other electronic communication which results in a written or printed notice being given,
addressed or sent as set out below or to such other address or electronic number as may from
time to time be the subject of a Notice:

(a)

Sears Canada Inc.
222 Jarvis Street
Toronto, Ontario, M5B 2B8
Attention: Office of the Corporate Secretary
Telecopy: 416 - 941-2321

(b)

Regional Shopping Centres Limited
c/o Cambridge Leaseholds Limited
95 Wellington Street West, Suite 300
Toronto, Ontario, M5J 2R2
Attention: Office of the Corporate Secretary
Telecopy: 416 - 369-1328

Any Notice, if personally delivered between the hours of 9:00 a.m. and 5:00 p.m. on any
business day, shall be deemed to have been validly and effectively given and received on the
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date of such delivery and if sent by telecopier or other electronic communication with
confirmation of transmission, shall be deemed to have been validly and effectively given and
received on the business day next following the day it was received.
Applicable Law
15.

This Agreement shall be construed and enforced in accordance with the laws of the

Province of Ontario and the laws of Canada applicable therein and shall be treated in all respects
as an Ontario contract.

Invalidity
16.

If any immaterial covenant, obligation or agreement or part thereof or the application

thereof to any person or circumstance shall, to any extent, be invalid or unencorceable, the
remainder of this Agreement or the application of such covenant, obligation or agreement or part
thereof to any person or circumstance other than those to which it is held invalid or
unenforceable shall not be affected thereby. Each covenant, obligation and agreement in this
Agreement shall be separately valid and enforceable to the fullest extent permitted by law.
Amendment, of Agreement
17.

No supplement, modification, waiver or termination of this Agreement shall be binding

unless executed in writing by the party to be bound thereby.
Successors and Assigns
18.

All of the provisions of this Agreement shall be binding upon and enure to the benefit

of the parties hereto and their respective successors and assigns.
Time
19.

Time shall be of the essence of this Agreement.

Non-Waiver
20.

No consent to or waiver of any breach by any party in the performance of its obligations

hereunder shall be deemed or construed to be a consent to or waiver of any other breach in the
performance by such party of the same or any other obligations of such party hereunder.
Further Assurances
21.

Upon written request from the Owner after July 24, 1997, Sears shall execute and deliver

to the Owner, for execution and registration by the Owner, a further grant of option for a term
expiring on July 24, 2018 on the same terms and conditions as thisAgreement, bearing the then
current date, and duly authorized by Sears, whereupon this Agreement shall be cancelled, null
and void. Each of the parties shall execute and do all such farther deeds, assurances and things
as may be required to more effectually implement the true intent of this Agreement.
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Calculation of Time
22.

If any date occurs or any time period ends on a date which is a Saturday, Sunday

or

statutory holiday in the Province of Ontario, such date or time period shall be extended to 5:00
p.m. on the next business day.

IN WITNESS WHEREOF the parties hereto have executed this Agreement under seal
as evidenced by their properly authorized officers in that behalf as of the day and year first
above written.
SEARS CANADA INC.
Per:

Per:
a

^ d <^e^#ral Counsel

/

We have authority to bind the Corporation.

REGIONAL SHOPPING CENTRES LIMITED
Per:

c/s
>NALD L.
Senior Vice-Pr^iOeht

Per:

We have authority

^WM.^:m^^Wiorat±on.
Senior Vice-President
Corporate Planning

THE REGISTRY ACT
AFFIDAVIT OF BONA FIDES UNDER SECTION 22(11) OF THE ACT

In the matter of the registration of an Option to
Purchase under Subsection 22(8) of the Registry Act

I, Chris Pinnington, of the City of Toronto, in the Municipality of Metropolitan
Toronto, make oath and say as follows:
1.

I am the solicitor for the grantee of the attached Option to Purchase and as
such have knowledge of the matters hereinafter deposed to.

2.

I verily believe that the agreement under which the Grantor granted to the
Grantee the option to purchase was duly executed by the parties thereto and I
verily believe that the grantee has not knowingly done anything to cause it to
become unenforceable as at the date hereof.

3.

The terms and particulars of the Option to Purchase are as set out therein.

4.

The Option to Purchase is not being registered for any fraudulent or improper
purpose.

SWORN BEFORE ME at the City of
Toronto, in the Municipality of
Metropolitan iToronto, this V[
day of Jar/i^ri 1994
Chris Pinnington/
A Commissii mer, etc.

WIP:BISTOLAS:ORC - REGBROOKE : DOCUMENTS
TertnanuK Aff. Bona Fides - UCM

Matter No: 1438602
Date/Time 19 - January - 94 530 pm

SCHEDULE "A"
LEGAL DESCRIPTION

PARTI

Part of Lot 96, Concession 1, West of Yonge Street, Town of Newmarket, Regional
Municipality of York, designated as Part 3 on Reference Plan 65R-899 (Geographic
Township of East Gwillimbury, County of York).
PARTn
Part of Lot 96, Concession 1, West of Yonge Street, Town of Newmarket, Regional
Municipality of York, designated as Part 4 on Reference Plan 65R-399 (Geographic
Township of East Gwillimbury, County of York).

WIP:BISTOLA&ORC - REGBROOKE : DOCUMENTS
Textname: Schedule A Option Purchase UCM2

Matter No: 1438602
Date/Time: 19-January-94 1234 pm

SCHEDULE "B"
LEGAL DESCRIPTION

Part of Lots 96 and 97, Concession 1, West of Yonge Street, Town of Newmarket,
Regional Municipality of York, designated as Parts 1 and 2 on Reference Plan 65R899 and Part 1 on Plan 65R-7420 (Geographic Township of East Gwillimbury, County
of York).

W1P:BBTOLAS:ORC - REGBROOKE : DOCUMENTS
Textname: Schedule B Option Purchase UCM2

Matter No: H38602
Date/Time: 19-January-94 1238pm

Form 1 — Land Transfer Tax Act
Reter to all instructions on reverse side.
r>=r+ o-F Tnt- Qfi Cnnre^^ion 1 . West of Yonge
IN THE MATTER OF THE CONVEYANCE OF (insert brief description of land) P a r t °t t ? \ * b '
. f f 1 ; ' ^F ta_T^r£_¥

Street, former Township of East Gwillirnbury, County of York, now in the Town ot Newmarket,
Regional Municipality of
York,
designated
SEARS
CANADA
INC. as Parts 3 and 4, Plan 65R-899
BY (print names of all transferors in full)

REGIONAL SHOPPING CENTRES LIMITED

T O (see Instruction 1 and print names of all transferees in full) .

I, (aee instruction Z and print namefs) in full)

CHRIS PINNINGTON

MAKE OATH AND SAY THAT:
1. I am (plmce a char mark within the square opposite that one of the following paragraphs that describes the capacity of the deponents)): (see Instruction 2)
__

(a) A person in trust for whom the land conveyed in the above-described conveyance is being conveyed;

__

(b) A trustee named in the above-described conveyance to whom the land is being conveyed;

_]
J71

(c) A transferee named in the above-described conveyance;
(d) The 3 _ _ _ _ _ S X g S _ _ £ solicitor acting in this transaction for (insert namefs) of prindpalfs)) R E G I O N A L

~]

(e) The President, Vice-President, Manager, Secretary, Director, or Treasurer authorized to act for (insert name(s) of corporations))

{~|

(f) A transferee described in paragraph

. described in paragraph(33~BP_S_K

. described in paragraph(s)

M

SHOPPING

LIMlT-D,

above; (strike out references to inapplicable paragraphs)

(a), ( b ) , (c)

above; (strike out references to Inapplicable paragraphs)

) (insert only one of paragraph (a), (b) or (c) above, as applicable) and am making this affidavit on my own behalf and on
who is my spouse described

behalf of (insert name of spouse)
in paragraph {

,_,——
CKN'I'KKS

s applicable) and as such. I have personal knowledge of the facts herein deposed t o .
) (insert only one of paragraph (a), (b) or (c) above,

2 . (To be completed where the value of the consideration lor the conveyance exceeds $400,000).
I have read and considered the definition of "single fam ily residence" set out in clause 1 (1) (ja) of the Act. The land conveyed in the above-described conveyance
•

containsatleastoneandnotmorethantwosinglefamilyresidences.

Mote: Clause2(1)(d) imposes an additional tax at the rate of one-half of one per

__
ZZ
PI

does not contain a single family residence.
.
.
. , ,
.,
..
.
contains more than two single family residences, (see instruction 3)

cent upon the value of consideration in excess of $400,000 where the conveyance contains at least one and not more than two single family residences.
•I»W«I_I»«

3. I have read and considered the definitions of "non-resident corporation" and "non-resident person" set out respectively in clauses 1 (1) (f) and (g) of the Act ^
and each of the following persons to whom or in trust for whom the land is being conveyed in the above-described conveyance is a "non-resident corporation"
or a "non-resident person" as set out in the Act. (see instructions 4 and 5) — N O n S
____
—

4 . T H E T O T A L C O N S I D E R A T I O N FOR T H I S T R A N S A C T I O N IS A L L O C A T E D AS FOLLOWS:
(a) Monies paid or to be paid in cash

$

_li±

$

_U_=

(b) Mortgages (i) Assumed (show principal and Interest to be credited against purchase price)

$

(ii) Given back to vendor
(c) Property transferred in exchange (detail below)

$

I_L1

(d) Securities transferred to the value of (detail below)

$

_lk

(e) Liens, legacies, annuities and maintenance charges to which transfer is subject

$

Nil
All Blanks
Must Be

Nil

Filled In.

(f) Other valuable consideration subject to land transfer tax (detail below)

$

N - l

(g) V A L U E O F L A N D , B U I L D I N G . F I X T U R E S A N D G O O D W I L L SUBJECT T O
LAND TRANSFER TAX (Total of (a) to (f))

$

Eli

Insert 'Nil"
Where
$

Mil
Applicable.

(h) V A L U E OF A L L C H A T T E L S - items of tangible personal property
(Retail Sales Tax is payable on the value of all chattels unless exempt under
the provisions ot the 'Retail Sales Tax Act", R.S.O. 1980, c.454, as amended)
(i) Other consideration for transaction not included in (g) or (h) above

$

$
*
I_Lfc

(j) T O T A L C O N S I D E R A T I O N

$

Nil

Nil
.-

5. If consideration is nominal, describe relationship between transferor and transferee and state purpose of conveyance, (see instruction 6)

See No. 7 below
6.

No
If the consideration is nominal, is the land subject to any encumbrance? ——

7. other remarks and explanations, if necessary.

; —-

—

-

;—•=-.

—=

No c o n s i d e r a t i o n p a s s i n g e _ t h e r d _ r e c t l y o r i n d _ r e c t l y .

Sworn before me at the C i t y o f Toronto

in the Municipality ofj__tropolitan Toronto
this

i^\

j|dayjji^January

19 94
--'

A CommissiotierlforltakWigmfidavits, etc.

akjnaturejsr /

CHRIS PINNINGTCCy
For Land Registry Office Use Only

Property Infi

Option t o Purchase

Registration No.

A.

Describe nafo

if instrument:.

B.

(i) Address of

operty being conveyed (If available) .

C.

Mailing address(es) for future Notices of Assessment under the Assessment Act for property being

(ii) Assessment Roll N o . (HmvtiltUe)

conveyed (see instruction 7) S u i t e 600, 95 W e l l i n g t o n S t r e e t West,
Toronto, Ontario M5J 2R2
D.

land Registry Office No.

(i) Registration number for last conveyance of property being conveyed fit available)
(ii) Legal description of property conveyed: Same as in DAI) above.

E.

Registration Date

Yes _ D

NoQ

Not known _J

Namefs) and address(es) of each transferee's solicitor

Chris Pinnington
FRASER & BEATTY, P.O. Box 100, 1 First Canadian Place,
Toronto. On^rin M5X 1B2
School Tax Support (Voluntary Etectta? See reverse for explanation
(a)

Are a* individual transferees Roman CathoJc ?

<b)

If Yes. do all individual transferees wishtobe Roman Catholic Separate School Supporters ?

<c)

Do at individual transferees have French Language Education Rights ?

(d)

K Y«s, do all individual transferees wishtoapport the French Language School Board (where established)? Yes_3 N o | _ ]
vrii be a_>igned to « _ French Pi—Sc School Board or Sector unless otherwise directed in (a) and (b).

NOTE: Asto(c) and (d) the land being I

Yes[_]

No I I
Yesj_]

YesD

NoD

No [_)
O44SD (BO-oc

Applicants

Lawyers for Oxford Properties Group

Mudasir Marfatia (LSUC#68499A)
Tel: (416) 304-0332
Email: mmarfatia@tgf.ca

D. J. Miller (LSUC #34393P)
Tel: (416) 304-0559
Email: djmiller@tgf.ca

Thornton Grout Finnigan LLP
100 Wellington St. West, Suite 3200
TD West Tower, Toronto-Dominion Centre
Toronto, ON M5K 1K7
Tel: (416) 304-1616
Fax: (416) 304-1313

AFFIDAVIT OF GENEVIEVE WONG
(Sworn on July 12, 2017)

Proceedings commenced at Toronto

ONTARIO
SUPERIOR COURT OF JUSTICE
(COMMERCIAL LIST)

Court File No.: CV-17-11846-00CL

IN THE MATTER OF THE COMPANIES’ CREDITORS ARRANGEMENT ACT, R.S.C. 1985, C. C-36, AS AMENDED
AND IN THE MATTER OF A PLAN OF COMPROMISE OR ARRANGEMENT OF SEARS CANADA INC., ET AL.

Updated Jul. 12, 2017 at 3:30 PM
Court File No. CV-17-11846-00CL
ONTARIO
SUPERIOR COURT OF JUSTICE
(COMMERCIAL LIST)
IN THE MATTER OF THE COMPANIES’ CREDITORS
ARRANGEMENT ACT, R.S.C. 1985, c. C-36, AS AMENDED
AND IN THE MATTER OF A PLAN OF COMPROMISE OR
ARRANGEMENT OF SEARS CANADA INC., CORBEIL ELECTRIQUE INC.,
S.L.H. TRANSPORT INC., THE CUT INC., SEARS CONTACT SERVICES
INC., INITIUM LOGISTICS SERVICES INC., INITIUM COMMERCE LABS
INC., INITIUM TRADING AND SOURCING CORP., SEARS FLOOR
COVERING CENTRES INC., 173470 CANADA INC., 2497089 ONTARIO
INC., 6988741 CANADA INC., 10011711 CANADA INC., 1592580 ONTARIO
LIMITED, 955041 ALBERTA LTD., 4201531 CANADA INC., 168886
CANADA INC., AND 3339611 CANADA INC.
Applicants
SERVICE LIST
TO:

OSLER, HOSKIN & HARCOURT LLP
Box 50, 1 First Canadian Place
Toronto, ON M5X 1B8
Marc Wasserman
Tel: +1 416.862.4908
Jeremy Dacks
Tel: +1 416.862.4923
Tracy Sandler
Tel: +1 416.862.5890
Michael De Lellis
Tel: +1 416.862.5997
Shawn Irving
Tel: 416.862.4733
Martino Calvaruso
Tel: +1 416.862.6665
Karin Sachar
Tel: +1 416.862.5949
Fax: +1 416.862.6666
mwasserman@osler.com
jdacks@osler.com
tsandler@osler.com
mdelellis@osler.com
sirving@osler.com
mcalvaruso@osler.com
ksachar@osler.com

Lawyers for the Applicants
1

AND
TO:

FTI CONSULTING CANADA INC.
TD Waterhouse Tower
79 Wellington Street West
Suite 2010, P.O. Box 104
Toronto, Ontario M4K 1G8

AND
TO:

Orestes Pasparakis
Tel: +1 416.216.4815
Virginie Gauthier
Tel: +1 416.216.4853
Alan Merskey
Tel: +1 416.216.4805
Evan Cobb
Tel: +1 416.216.1929
Alexander Schmitt
Tel: +1 416.216.2419
Catherine Ma
Tel: +1 416.216.4838
Fax: +1 416.216.3930

Greg Watson
Paul Bishop
Jim Robinson
Steven Bissell
Linda Kelly
Kamran Hamidi
Toll Free: 1.855.649.8113
Tel: +1 416.649.8100
+1 416.649.8113
Fax: +1 416.649.8101
searscanada@fticonsulting.com
greg.watson@fticonsulting.com
paul.bishop@fticonsulting.com
jim.robinson@fticonsulting.com
steven.bissell@fticonsulting.com
linda.kelly@fticonsulting.com
kamran.hamidi@fticonsulting.com

orestes.pasparakis@nortonrosefulbright.com
virginie.gauthier@nortonrosefulbright.com
alan.merskey@nortonrosefulbright.com
evan.cobb@nortonrosefulbright.com
alexander.schmitt@nortonrosefulbright.com
catherine.ma@nortonrosefulbright.com

Monitor

AND
TO:

BENNETT JONES LLP
3400 One First Canadian Place
P.O. Box 130
Toronto, Ontario M5X 1A4

NORTON ROSE FULBRIGHT CANADA LLP
Royal Bank Plaza, South Tower
200 Bay Street, Suite 3800, P.O. Box 84
Toronto, Ontario M5J 2Z4

Lawyers to the Monitor, FTI Consulting Canada
Inc.
AND
TO:

Gary Solway
Tel: +1 416.777.6555
Raj Sahni
Tel: +1 416.777.4804
Sean Zweig
Tel: +1 416.777.6254
Fax: +1 416.863.1716

KOSKIE MINSKY LLP
20 Queen Street West, Suite 900,
Box 52
Toronto, Ontario M5H 3R3
Andrew J. Hatnay
Tel: +1 416.595.2083
Mark Zigler
Tel: +1 416.595.2090
Fax: +1 416.977.3316
ahatnay@kmlaw.ca
mzigler@kmlaw.ca

solwayg@bennettjones.com
sahnir@bennettjones.com
zweigs@bennettjones.com

Representative Counsel for Active Employees and
Retirees of Sears Canada Inc. with respect to
pension matters regarding the defined benefit
component of the Sears Pension Plan, the
Supplemental Plan and the post-employment
benefits

Lawyers to the Board of Directors and
the Special Committee of the Board of
Directors of Sears Canada Inc.

2

AND
TO:

AND
TO:

GOODMANS LLP
Bay Adelaide Centre
333 Bay Street, Suite 3400
Toronto, Ontario M5H 2S7

AND
TO:

CASSELS BROCK & BLACKWELL LLP
Suite 2100, Scotia Plaza
40 King Street West
Toronto, Ontario M5H 3C2

Joe Latham
Tel: +1 416.597.4211
Jean Anderson
Tel: +1 416.597.4297
Dan Dedic
Tel: +1 416.597.4232
Graham Smith
Tel: +1 416.597.4161
Jason Wadden
Tel: +1 416.597.5165
Ryan Baulke
Tel: +1 416.849.6954
Fax: +1 416.979.1234

Ryan C. Jacobs
Tel: +1 416.860.6465
Jane O. Dietrich
Tel: +1 416.860.5223
R. Shayne Kukulowicz
Tel: +1 416.860.6463
Tim Pinos
Tel: +1 416.869.5784
Lara Jackson
Tel: +1 416.860.2907
Ben Goodis
Tel: +1 416.869.5312
Fax: +1 416.360.8877

jlatham@goodmans.ca
janderson@goodmans.ca
ddedic@goodmans.ca
gsmith@goodmans.ca
jwadden@goodmans.ca
rbaulke@goodmans.ca

rjacobs@casselsbrock.com
jdietrich@casselsbrock.com
skukulowicz@casselsbrock.com
tpinos@casselsbrock.com
ljackson@casselsbrock.com
bgoodis@casselsbrock.com

Lawyers to Wells Fargo Capital Finance
Corporation Canada as DIP ABL Agent,
as well as the Lenders thereunder

Lawyers to GACP Finance Co., LLC as DIP Term
Loan Agent and Term Loan Agent, as well as the
Lenders thereunder

ALVAREZ & MARSAL
Royal Bank Plaza, South Tower
200 Bay Street, Suite 2900, P.O. Box 22
Toronto, Ontario M5J 2J1
Douglas McIntosh
dmcintosh@alvarezandmarsal.com
Al Hutchens
ahutchens@alvarezandmarsal.com
Joshua Nevsky
jnevsky@alvarezandmarsal.com
Advisors to the DIP ABL Lenders and
DIP Term Loan Lenders

3

AND
TO:

DAVIES WARD PHILLIPS &
VINEBERG LLP
155 Wellington Street West
Toronto, Ontario M5V 3J7

AND
TO:

Robin B. Schwill
Tel: +1 416.863.5502
Natasha MacParland
Tel: +1 416.863.5567
Fax: +1 416.863.0871

URSEL PHILLIPS FELLOWS HOPKINSON
LLP
555 Richmond Street West, Suite 1200
Toronto, Ontario M5V 3B1
Susan Ursel
Tel: +1 416.969.3515
Ashley Schiuitema
Tel: +1 416.969.3062
Saneliso Moyo
Tel: +1 416.969.3528
Fax: +1 416.968.0325

rschwill@dwpv.com
nmacparland@dwpv.com

sursel@upfhlaw.ca
ASchuitema@upfhlaw.ca
smoyo@upfhlaw.ca

Lawyers to The Cadillac Fairview
Corporation Limited

Representative Counsel for Current and Former
Employees
AND
TO:

AIRD & BERLIS LLP
Brookfield Place
181 Bay Street, Suite 1800
Toronto, Ontario M5J 2T9

AND
TO:

PALIARE ROLAND ROSENBERG
ROTHSTEIN LLP
155 Wellington St West, 35th Floor
Toronto, Ontario M5V 3H1
Ken Rosenberg
Tel: +1 416.646.4304
Max Starnino
Tel: +1 416.646.7431
Lily Harmer
Tel: +1 416.646.4326
Lauren Pearce
Tel: +1 416.646.6308
Emily Lawrence
Tel: +1 416.646.7475
Fax: +1 416.646.4301

Steven L. Graff
Tel: +1 416.865.7726
Fax: +1 416.863.1515
sgraff@airdberlis.com
Lawyers to Beauty Express Canada Inc.

ken.rosenberg@paliareroland.com
max.starnino@paliareroland.com
lily.harmer@paliareroland.com
lauren.pearce@paliareroland.com
emily.lawrence@paliareroland.com
Lawyers to the Superintendent of Financial
Services as Administrator of the Pension Benefits
Guarantee Fund

4

AND
TO:

THORNTON GROUT FINNIGAN
LLP
100 Wellington St. West, Suite 3200
TD West Tower, Toronto-Dominion
Centre
Toronto, Ontario M5K 1K7

AND
TO:

BLAKE, CASSELS & GRAYDON LLP
1 Place Ville Marie, Suite 3000
Montreal, Quebec H3B 4N8
Bernard Boucher
Tel: +1 514.982.4006
Sébastien Guy
Tel: +1 514.982.4020
Fax: +1 514.982.4099

D. J. Miller
Tel: +1 416. 304.0559
Mudasir Marfatia
Tel: +1 416.304.0332
Fax: +1 416.304.1313

bernard.boucher@blakes.com
sebastien.guy@blakes.com

djmiller@tgf.ca
mmarfatia@tgf.ca

Lawyers for Ovation Logistic Inc.

Lawyers for Oxford Properties Group
Inc.
AND
TO:

MILLER THOMSON LLP
Scotia Plaza
40 King Street West, Suite 5800
P.O. Box 1011
Toronto, Ontario M5H 3S1

AND
TO:

SEALY CANADA LTD.
c/o Tempur Sealy International, Inc.
1000 Tempur Way
Lexington, Kentucky 40511 USA
Joseph M. Kamer
SVP, General Counsel and Secretary
Tel: +1 859.455.2000
joe.kamer@tempursealy.com

Jeffrey C. Carhart
Tel: 416.595.8615
Sherry Kettle
Tel: 519.931.3534
Fax: 416.595.8695
jcarhart@millerthomson.com
skettle@millerthomson.com
Lawyers for Sealy Canada Ltd., Gestion
Centurian Inc., 1390658 Ontario Inc. o/a
TEMPUR Canada and MTD Products
Limited

5

AND
TO:

THORNTON GROUT FINNIGAN
LLP
100 Wellington St. West, Suite 3200
TD West Tower, Toronto-Dominion
Centre
Toronto, Ontario M5K 1K7

AND
TO:

BORDEN LADNER GERVAIS LLP
1000, rue De La Gauchetière Ouest,
Bureau / Suite 900,
Montréal, QC, H3B 5H4
Francois D. Gagnon
Tel: +1 514.954.2553
Eugénie Lefebvre
Tel: +1 514.954.2502
Fax: +1 514.954.1905

Leanne M. Williams
Tel: +1 416.304.0060
Puya Fesharaki
Tel: +1 416.304.7979
Fax: +1 416.304.1313

FGagnon@blg.com
ELefebvre@blg.com

lwilliams@tgf.ca
pfesharaki@tgf.ca

Lawyers for Bell Canada

Lawyers for Whirlpool Canada Inc.
AND
TO:

BISHOP & MCKENZIE LLP
Suite 2300, 10180 - 101 Street
Edmonton, Alberta T5J 1V3

AND
TO:

Jerritt R. Pawlyk
Tel: +1 780.421.2477
JPawlyk@bmllp.ca

SHIBLEY RIGHTON LLP
250 University Avenue, Suite 700
Toronto, Ontario M5H 3E5
Charles Simco
Tel: +1 416.214.5265
Fax: +1 416.214.5465
Isabelle Eckler
Tel: +1 416.214.5269
Fax: +1 416.214.5469

Lawyers for Clifton Associates Ltd.

charles.simco@shibleyrighton.com
isabelle.eckler@shibleyrighton.com
Lawyers for the Respondent, 152610 Canada Inc.
carrying on business as Laurin and Company
General Contractor
AND
TO:

COMINAR REAL ESTATE
INVESTMENT TRUST
Complexe Jules-Dallaire – T3
2820 boul. Laurier, bureau 850
Québec QC G1V 0C1

AND
TO:

GILDAN
1980 Clements Ferry Road
Charleston, SC 29492
Andrew E. Colvin
Director, Legal Affairs
Tel: 843.606.3627
acolvin@gildan.com

Andrée Lemay-Roux
Tel: +1 418.681.6300 ext. 2268
Fax: +1 418.681.2946
andree.lemayroux@cominar.com
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AND
TO:

SPORTS INDUSTRY CREDIT
ASSOCIATION
245 Victoria Ave., Suite 800
Westmount, Québec, H3Z 2M6

AND
TO:

Brian Dabarno
Tel: +1 514.931.5561
Fax: +1 514.931.2896
brian@sica.ca
AND
TO:

LITESPEED MANAGEMENT LLC
745 Fifth Avenue , 6th Floor
New York, NY 10151 USA

Ashwin Aggarwal
Tel: +1 416.532.3200
ashwin@canadiandownandfeather.com

AND
TO:

Irene E. Tarkov
Tel: +1 212.808.7418
Fax: +1 212.808.7425
irene@litespeedpartners.com
AND
TO:

FOGLER, RUBINOFF LLP
Lawyers
77 King Street West, TD Centre
Suite 3000, North Tower
Toronto, Ontario M5K 1 G8

AND
TO:

MINDEN GROSS LLP
2200 - 145 King Street West
Toronto, ON M5H 4G2
Timothy R. Dunn
Tel: +1 416.369.4335
Fax: +1 416.864.9223
tdunn@mindengross.com

mkaplan@foglers.com
vdare@foglers.com
Lawyers for Metroland Media Group
Ltd.
LPLV Avocats, s.e.n.c.
480 boul Saint-Laurent, bureau, 200
Montréal Québec H2Y 3Y7

COWEN SPECIAL INVESTMENTS, LLC
830 Third Avenue, 4th Floor
New York, NY 10022 USA
Neil Desai
Tel: +1 646.616.3079
neil.desai@cowen.com

Martin R. Kaplan
Tel: +1 416.941.8822
Vern W. DaRe
Tel: +1 416.864.8842
Fax: +1 416.941.8852

AND
TO:

CANADIAN DOWN & FEATHER
COMPANY INC.
135 St. Regis Crescent South
Toronto, Ontario M3J 1Y6

AND
TO:

Chantal Labelle
Tel: +1 514.798.1814
Fax: +1 514.798.5599
c.labelle@lplv.com

Lawyers for NADG (LPM) G.P. Ltd. and I.G.
Investment Management, Ltd. (Lynden Park
Mall - Brantford, Ontario), Partners REIT
(Cornwall Square Mall – Cornwall, Ontario),
Acrylic Fabricators Limited, Serruya Private
Equity Inc. (Promenade Mall, Vaughan) and
Strathallen Acquisitions Inc.
( 1000 Islands Mall, Brockville, ON and Truro
Mall, Truro, NS)
KATTEN MUCHIN ROSENMAN LLP
575 Madison Avenue
New York, NY 10022-2585
Darius J. Goldman
Tel: +1 212.940.6355
Fax: +1 212.940.8776
darius.goldman@kattenlaw.com

Lawyers for 9145-0767 Quebec Inc.
(Owner of the shopping centre known as
“Place du Saguenay”) and 9145-0718
Quebec Inc. (Owner of the shopping
centre known as “Centre Alma”)
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AND
TO

MCLEAN & KERR LLP
130 Adelaide Street West,
Suite 2800
Toronto, Ontario M5H 3P5

AND
TO:

Walter R. Stevenson
Tel: +1 416.369.6602
Linda Galessiere
Tel: +1 416.369.6609
Gustavo F. Camelino
Tel: +1 416.369.6621
Fax: +1 416.366.8571

John C. Wolf
Tel: +1 416. 593.2994
David T. Ullmann
Tel: +1 416.596.4289
Fax: +1 416. 594.2437
jwolf@blaney.com
dullmann@blaney.com

wstevenson@mcleankerr.com
lgalessiere@mcleankerr.com
gcamelino@mcleankerr.com

Lawyers for the Respondents, Bentall Kennedy
(Canada) LP/ QuadReal Property Group, Primaris
Management Inc. First Capital Asset Management
ULC and Westcliff Management Ltd.

Lawyers for the Respondents,
20 VIC Management Inc. on behalf of
OPB Realty Inc., Ivanhoe Cambridge
Inc., Morguard Investments Limited,
Crombie REIT, Triovest Realty
Advisors Inc. HOOPP Realty Inc. and
Cominar Real Estate Investment Trust
AND
TO:

CHAITONS LLP
5000 Yonge Street, 10th Floor
Toronto, Ontario M2N 7E9

BLANEY MCMURTRY LLP
2 Queen Street East, Suite 1500
Toronto Ontario M5C 3G5

AND
TO:

Harvey Chaiton
Tel: +1 416.218.1129
Fax: +1 416.218.1849
George Benchetrit
Tel: +1 416. 218.1141
Fax: +1 416. 218.1841

WEIRFOULDS LLP
4100 - 66 Wellington Street West
PO Box 35, TD Bank Tower
Toronto, Ontario M5K 1B7
Edmond F.B. Lamek
Tel: +1 416.947.5042
Lisa Borsook
Tel: +1 416.947.5003
Danny M. Nunes
Tel: +1 416.619.6293
Fax: +1 416.365.1876

harvey@chaitons.com
george@chaitons.com

elamek@weirfoulds.com
lborsook@weirfoulds.com
dnunes@weirfoulds.com

Lawyers for TravelBrands

Lawyers for RioCan Real Estate Investment Trust,
Fiera Properties Core Fund LP and CT REIT
Limited Partnership

8

AND
TO:

MILLER THOMSON LLP
Scotia Plaza
40 King Street West, Suite 5800
P.O. Box 1011
Toronto, Ontario M5H 3S1

AND
TO:

CORESTONE LAW
117 Peter Street, Suite 310
Toronto, Ontario M5V 0M3
Harp Khukh
Tel: +1 416.591.2222
Fax: +1 416.591.2221
harp@corestone.ca

Craig A. Mills
Tel: +1 416.595.8596
Fax: +1 416.595.8695
cmills@millerthomson.com

Lawyers for Pinchin Ltd.

Lawyers for Cherokee Inc.
AND
TO:

REVENUE QUEBEC

AND
TO:

Alain Casavant
Tel: +1 514. 415.5083
Alain.Casavant@revenuquebec.ca

LAWSON LUNDELL LLP
Suite 1600 Cathedral Place
925 West Georgia Street
Vancouver, British Columbia V6C 3L2
Heather M.B. Ferris
Tel: +1 604.631.9145
Fax: +1 604.669.1620
hferris@lawsonlundell.com
Lawyers for 0862223 B.C. Ltd., Shape
Brentwood Limited Partnership, Brentwood Town
Centre Limited Partnership, 1854 Holdings Ltd.,
Shape Properties (Nanaimo) Corp., NNTC
Equities Inc. and Catalyst Pulp and Paper Sales
Inc.

AND
TO:

LAVERY, DE BILLY, L.L.P.
1, Place Ville Marie, Suite 4000
Montreal (Quebec) H3B 4M4

AND
TO:

BEAUWARD SHOPPING CENTRES LTD
430 Arthur-Sauvé Blvd., Suite 6010
Saint-Eustache, Québec, J7R 6V7

Jonathan Warin
Tel.: +1 514 878-5616
Fax: +1 514 871-8977
jwarin@lavery.ca

Nathalie Parent, Vice-President, Legal Affairs
Tel. : +1 450.473.6831 Ext. 203
Richard Hamelin, Legal Counsel
Tel. : +1 450. 473.683 Ext. 202

Lawyers for Dorel Juvenile Canada and
Pacific Cycle / Dorel Distribution

nparent@beauward.com
rhamelin@beauward.com
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AND
TO:

SATPANTH CAPITAL, INC.
d/b/a KING KOIL SLEEP
PRODUCTS
5811 – 46th Street SE
Calgary, Alberta T2C 4Y5

AND
TO:

DENTONS CANADA LLP
1 Place Ville Marie, Suite 3900
Montréal, Québec H3K 1H9
Martin Poulin
Tel: +1 514.787.5882
Anthony Rudman
Tel: +1 514.673.7423
Fax: +1 514.866.2241

Alykhan Sunderji, Vice President
Tel: +1 403.279.1020
Fax: +1 403.279.2343
alykhans@pafgroup.com

martin.poulin@dentons.com
anthony.rudman@dentons.com
Lawyers for Konica Minolta Business

AND
TO:

DELOITTE LLP
Bay Adelaide Centre, East Tower
22 Adelaide Street West, Suite 200
Toronto, ON M5H 0A9

AND
TO:

DENTONS CANADA LLP
850 - 2nd Street SW 15th Floor, Bankers Court
Calgary Alberta T2P 0R8
David LeGeyt
Tel: +1 403.268.3075
Fax: +1 403.268.3100

Francesca Filippelli
Tel: +1 416. 601.6721
Fax: +1 416. 874.3804

david.legeyt@dentons.com
ffilippelli@deloitte.ca
Lawyers for I.G. Investment Management, as
Trustee for Investors Real Property Fund
AND
TO:

TATA CONSULTANCY SERVICES
CANADA INC.
400 University Avenue , Suite 2500
Toronto, Ontario M5G 1S5

AND
TO:

Brandon M. Ament
Barrister & Solicitor
1801 –1 Yonge St
Toronto Ontario M5E 1W7

Nagendra Krishnamoorthy
Head of Legal

Tel:
Fax:

+1 416.418.0889
+1.888.230.8772

k.nagendra@tcs.com

brandon@amentlegal.com
Lawyer for Traugott Building Contractors Inc.
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AND
TO:

BLANEY McMURTRY LLP
Barristers and Solicitors
Suite 1500 - 2 Queen Street East
Toronto, Ontario M5C 3G5

AND
TO:

SULLIVAN MAHONEY LLP
40 Queen Street, P.O. Box 1360
St. Catharines, Ontario L2B 6B1
Peter A. Mahoney
Tel: +1 905.688.8490
Fax: +1 905.688.5814

Lou Brzezinski
Tel: +1 416. 593.2952
Fax: +1 416. 594.5084
Alexandra Teodorescu
Tel: +1 416. 596.4279
Fax: +1 416. 593.5437

pamahoney@sullivan-mahoney.com
Lawyers for Niagara Protective Flooring

lbrzezinski@blaney.com
ateodorescu@blaney.com
Lawyers for Far East Watchcases Ltd.
and H.G. International, a Division of
1157472 Ontario Ltd
AND
TO:

CORRE PARTNERS
MANAGEMENT LLC
1370 Avenue of the Americas,
29th Floor
New York, New York 10019
U.S.A.

AND
TO:

Alexandre Tourangeau
Tel: +1 819.825.4153
Fax: +1 819.825.9769

Stephen Lam
Tel: +1 646.863.7157
Fax: +1 646.863.7161

alexandre.tourangeau@clcw.ca
Lawyers for 4047729 Canada Inc., and SLH
Transport Inc.

steve.lam@correpartners.com
AND
TO:

CT REAL ESTATE INVESTMENT
TRUST
2180 Yonge St.
Toronto, Ontario M4P 2V8

CAIN LAMARRE
855–3e Avenue, Suite 202
Val-d’Or, Québec J9P 1T2

AND
TO:

SPRINGS GLOBAL US, INC.
(Parent of Springs Canada. Inc.)
205 North White Street
Fort Mill, SC 29715 U.S.A.
Delbridge E. Narron, General Counsel
G. Alan McManus, SVP & Treasurer
Tel: +1 803.547.3730
Fax: +1 803.547.3754

Kimberley Graham
Vice President, General Counsel &
Secretary
Tel: +1 416.480.8225
Fax: +1 416.480.3216

delbridge.narron@springs.com
alan.mcmanus@springs.com

kimberley.graham@ctreit.com
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AND
TO:

JEFFREY KAUFMAN LAW
PROFESSIONAL CORPORATION
15 Prince Arthur Ave., Suite 200
Toronto, Ontario M5R 1B2

AND
TP:

Jeffrey Kaufman
jeffkaufmanlaw@gmail.com

KRONIS, ROTSZTAIN, MARGLES, CAPPEL
LLP
25 Sheppard Avenue West, Suite 1100
Toronto, Ontario M2N 6S6
Philip Cho
Tel: +1 416.218.5494
Fax: +1 416.225.6751

Lawyers for Nygard International
Partnership

pcho@krmc-law.com
Lawyers for Michael Scharff

AND
TO:

WEST EDMONTON MALL
PROPERTY INC.
3000, 8882 170 Street
Edmonton, Alberta T5T 4M2

AND
TO:

John Colbert
Tel: +1 780.444.8138
Howard Anson
Tel: +1 780.444.8115
Theresa Paquette
Tel: +1 780.444.5245
Louise Murphy
Tel: +1 780.444.8131
Fax: +1 780.444.5223

Michael J. Peerless
Tel: +1 519.667.2644
Sabrina Lombardi
Tel: +1 519.667.2645
Emily Assini
Tel: +1 519.672.5666 ext. 359
Fax: +1 519.672.2674
peerless@mckenzielake.com
Lombardi@mckenzielake.com
assini@mckenzielake.com

john.colbert@wem.ca
howard.anson@wem.ca
theresa.paquette@wem.ca
louise.murphy@wem.ca
AND
TO:

DAVIES WARD PHILLIPS &
VINEBERG LLP
1501, av. McGill College, Suite 2600
Montréal, Québec H3A 3N9

MCKENZIE LAKE LAWYERS LLP
140 Fullarton Street, Suite 1800
London, Ontario N6A 5P2

Lawyers for the Creditor, Barry Patrick Kenny
AND
TO:

Jay A. Swartz
Tel: +1 416.863.5520
Denis Ferland
Tel: +1 514.841.6423
Fax: +1 514.841.6499

DENTONS CANADA LLP
77 King Street West, Suite 400
Toronto-Dominion Centre
Toronto, Ontario M5K 0A1

Kenneth Kraft
Tel: +1 416.863.4374
Fax: +1 416.863.4592
kenneth.kraft@dentons.com

jswartz@dwpv.com
dferland@dwpv.com

Lawyers for Chubb Insurance Company of Canada

Lawyers for Gordon Brothers Canada
ULC and Merchant Retail Solutions
ULC
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AND
TO:

MCCARTHY TÉTRAULT
S.E.N.C.R.L., S.R.L.
Suite 2500
1000 De La Gauchetière Street West
Montréal, Québec H3B 0A2

AND
TO:

MCMILLAN LLP
Brookfield Place
181 Bay Street, Suite 4400
Toronto ON M5J 2T3
Wael Rostom
Tel: +1 416.865.7790
Brett Harrison
Tel: +1 416.865.7932
Caitlin Fell
Tel: +1 416.865.7841
Fax: +1 416.865.7048

Sonia J. Struthers
Tel: +1 514.397.4232
Fax: +1 514.875.6246
sstruthers@mccarthy.ca
Lawyers for Montreal Trust Company of
Canada (formerly Montreal Trust
Company)

wael.rostom@mcmillan.ca
brett.harrison@mcmillan.ca
Lawyers for Mr. Edward S. Lampert, ESL
Investments Inc., ESL Partners, L.P. and RBS
Partners, L.P. (collectively, “ESL”) and Fairholme
Capital Management, L.L.C. as investment adviser
to certain clients that own equity interests in Sears
Canada Inc.

AND
TO:

BORDEN LADNER GERVAIS LLP
Bay Adelaide Centre, East Tower
22 Adelaide Street West
Toronto, ON M5H 4E3

AND
TO:

Alex MacFarlane
Tel: +1 416.367.6305
Bevan Brooksbank
Tel: +1 416.367.6604
Rachael Belanger
Tel: +1 416.367.6485
Fax: +1 416.367.6749

BORDEN LADNER GERVAIS LLP
Bay Adelaide Centre, East Tower
22 Adelaide Street West
Toronto, Ontario M5H 4E3
Graeme Hamilton
Tel: +1 416.367.6746
Fax: +1 416.367.6749
GHamilton@blg.com
Lawyers for Teleflora LLC

AMacfarlane@blg.com
BBrooksbank@blg.com
RBelanger@blg.com
Lawyers for Sears Holdings
Corporation, Sears Holdings
Management Corporation, Sears,
Roebuck and Co., Sears Holdings
Global Sourcing Ltd., Kmart
Corporation; Kmart Overseas
Corporation; International Sourcing &
Logistics Ltd., and Innovel Solutions,
Inc.

13

AND
TO:

BORDEN LADNER GERVAIS LLP
Bay Adelaide Centre, East Tower
22 Adelaide Street West
Toronto, Ontario M5H 4E3

AND
TO:

Roger Jaipargas
Tel: +1 416.367.6266
Fax: +1 416.367.6749

Chris Besant
Tel: +1 416.865.4022
Tim Duncan
Tel: +1 416.865.6682
Fax: +1 416.865.6636

RJaipargas@blg.com
Lawyers for Waste Management Inc.

AND
TO:

SEAPORT GLOBAL HOLDINGS
LLC
360 Madison Avenue, 22nd Floor
New York, NY 10017 U.S.A.

GARDINER ROBERTS LLP
Bay Adelaide Centre - East Tower
22 Adelaide Street West, Suite 3600
Toronto, Ontario M5H 4E3

cbesant@grllp.com
tduncan@grllp.com

AND
TO:

Lawyers for Promenade Limited Partnership
CONTRARIAN CAPITAL MANAGEMENT
411 West Putnam Ave. Suite 425
Greenwich, CT 06830 U.S.A.
Kimberly Gianis
Tel: +1 203.862.8250
Fax: +1 203.629.1977

Scott Friedberg
Tel: +1 212. 616.7728
SFriedberg@seaportglobal.com

kgianis@contrariancapital.com
AND
TO:

SAMSONITE CANADA INC.
P.O. Box 517
Stratford, Ontario N5A 6V1

AND
TO:

James B. Rego
Director of Customer Financial Services
Tel: +1 508.851.1427

BLANEY MCMURTRY LLP
2 Queen Street East, Suite 1500
Toronto, ON M5C 3G5
Ralph Cuervo-Lorens
Tel: +1 416.593.3990
Fax: +1 416.593.5437
Talia Gordner
Tel: +1 416.596.2892
Fax: +1 416.594.2443

James.Rego@samsonite.com

rcuervolorens@blaney.com
TGordner@blaney.com
Lawyers for Direct Energy Marketing Limited
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AND
TO:

UNIFOR
Unifor Legal Department
205 Placer Court
Toronto, Ontario M2H 3H9

AND
TO:

ARGO PARTNERS
12 West 37th Street, 9th Floor
New York, NY 10018 U.S.A.
Paul S. Berg
paul@argopartners.net

Anthony F. Dale
Tel: +1 416.495.3750
Fax: +1 416.495.3786
anthony.dale@unifor.org
Bargaining agent for employees at Sears
Stores located at Fairview Mall,
Oakville, Peterborough and Windsor
AND
TO:

BATTISTON & ASSOCIATES
Suite 202, 1013 Wilson Avenue
Toronto, Ontario, M3K 1G1

AND
TO:

Harold Rosenberg
Tel: +1 416.630.7151 ext. 237
Fax: +1 416.630.7472

HAIN CAPITAL GROUP, LLC
Meadows Office Complex
301 Route 17 North
Rutherford, NJ 07070
Andrea Herman
Robert Koltai
Amanda Rapoport
Tel: +1 201.896.6100
Fax: +1 201.896.6102

h.rosenberg@battistonlaw.com
Lawyers for Toronto Concrete Floors

arapoport@haincapital.com
aherman@haincapital.com
rkoltai@haincapital.com
AND
TO:

MAPLEROSE HOLDINGS
(CANADA) INC.
Sushrat Mehan, Vice-President
Tel: +1 647. 229.4000
Sushrat@MehanGroup.ca
Landlord of Sears London location (784
Wharncliffe Rd. S.)
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Federal and Provincial Crown Offices:
AND
TO:

ATTORNEY GENERAL OF
CANADA
Department of Justice Canada
Ontario Regional Office -Tax Law
Section
The Exchange Tower,
130 King Street West, Suite 3400, Box
36
Toronto, Ontario M5X 1K6

AND
TO:

MINISTRY OF THE ATTORNEY GENERAL
(ONTARIO)
McMurtry-Scott Building
720 Bay Street, 11th Floor
Toronto, Ontario M7A 2S9
General Enquiries:
Tel: 416.326.2220
Fax: 416.326.4007
attorneygeneral@ontario.ca

Diane Winters
Tel: +1 416.973.3172
Fax: +1 416.973.0809
diane.winters@justice.gc.ca

Minister’s Office:
Yasir Naqvi, Attorney General
ynaqvi.mpp@liberal.ola.org

Lawyers for the Minister of National
Revenue
AND
TO:

MINISTRY OF THE ATTORNEY
GENERAL (ALBERTA)
2nd Floor, Bowker Building
9833 - 109 Street NW
Edmonton, Alberta T5K 2E8

AND
TO:

MINISTRY OF JUSTICE AND ATTORNEY
GENERAL
Legal Services Branch, Revenue & Taxation
400 - 1675 Douglas Street,
Victoria, BC V8W 2G5

General Enquiries:
Tel: +1 780.427.2711
Fax: +1 780.427.2789

Mailing Address:
PO BOX 9289 STN PROV GOVT,
Victoria, BC V8W 9J7

Minister’s Office:
Kathleen Ganley, Minister Justice and
Solicitor General
Tel: +1 780.427.2339
Fax: +1 780.422.6621
ministryofjustice@gov.ab.ca

Aaron Welch
Tel: +1 250.356.8589
Fax: +1 250.387.0700
Aaron.Welch@gov.bc.ca
AGLSBRevTax@gov.bc.ca
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AND
TO:

MINISTRY OF THE ATTORNEY
GENERAL (MANITOBA)
104 Legislative Building
450 Broadway
Winnipeg, Manitoba R3C 0V8

AND
TO:

General Enquiries:
Tel: +1 204.945.3744
mgi@gov.mb.ca

General Enquiries:
Tel: +1 506.462.5100
Fax: +1 506.453.3651
justice.comments@gnb.ca

Minister’s Office:
Heather Stefanson, Minister of Justice
and Attorney General
Tel: +1 204.945.3728
Fax: +1 204.945.2517
minjus@leg.gov.mb.ca
AND
TO:

AND
TO:

DEPARTMENT OF JUSTICE AND
PUBLIC SAFETY
(NEWFOUNDLAND)
P.O. Box 8700
St. John's, Newfoundland A1B 4J6

MINISTRY OF THE ATTORNEY GENERAL
(NEW BRUNSWICK)
Chancery Place, 2nd Floor, Room: 2078
P. O. Box 6000
Fredericton, New Brunswick E3B 5H1

Minister’s Office:
Serge Rouselle, Attorney General
Tel: +1 506.453.2690
Fax: +1 506.453.3988
serge.rousselle@gnb.ca
AND
TO:

MINISTRY OF THE ATTORNEY GENERAL
(NOVA SCOTIA)
1690 Hollis Street
P.O. Box 7
Halifax, Nova Scotia B3J 2L6

General Enquiries:
Tel: +1 709.729.5942
justice@gov.nl.ca

General Enquiries:
Tel: +1 902.424.4030
justweb@gov.ns.ca

Minister’s Office:
Andrew Parsons, Attorney General
Tel: +1 418.729.2869
Fax: +1 418.729.0469
justice@gov.nl.ca

Minister’s Office:
Diana C. Whelan,
Minister of Justice and Attorney General
Tel: +1 902.424.4044
Fax: +1 902.424.0510
JUSTMIN@novascotia.ca

MINISTÈRE DE LA JUSTICE
(QUÉBEC)
Édifice Louis-Philippe-Pigeon
1200, route de l'Église, 9e étage
Québec City, Québec G1V 4M1

AND
TO:

General Enquiries:
Tel: +1 418.643.5140
informations@justice.gouv.qc.ca

DEPARTMENT OF JUSTICE AND PUBLIC
SAFETY (PEI)
Fourth Floor, Shaw Building, South
95 Rochford Street, P.O. Box 2000
Charlottetown, PE C1A 7N8
Minister’s Office:
H. Wade MacLauchlan, Minister of Justice and
Public Safety
Tel: +1 902.368.6410
Fax: +1 902.368.6488
sthorne@gov.pe.ca

Minister’s Office:
Stéphanie Vallée, Minister of Justice
Tel: +1 418.643.4210
Fax: +1 418.646.0027
ministre@justice.gouv.qc.ca
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AND
TO:

MINISTRY OF JUSTICE
(SASKATCHEWAN)
355 Legislative Building
Regina, Saskatchewan S4S 0B3
Minister’s Office:
Gordon Wyant, Minister of Justice and
Attorney General
Tel: +1 306.787.5353
Fax: +1 306.787.1232
jus.minister@gov.sk.ca

Courtesy Copies:
TO:

LONGVIEW COMMUNICATIONS
INC.
Suite 612 - 25 York Street
Toronto, Ontario M5J 2V5
Joel Shaffer
jshaffer@longviewcomms.ca
Peter Block
pblock@longviewcomms.ca
Irina Vukosavic
ivukosavic@longviewcomms.ca
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Email Service List:
mwasserman@osler.com; jdacks@osler.com; tsandler@osler.com; mdelellis@osler.com;
sirving@osler.com; mcalvaruso@osler.com; ksachar@osler.com; searscanada@fticonsulting.com;
greg.watson@fticonsulting.com; paul.bishop@fticonsulting.com; jim.robinson@fticonsulting.com;
steven.bissell@fticonsulting.com; linda.kelly@fticonsulting.com; kamran.hamidi@fticonsulting.com;
orestes.pasparakis@nortonrosefulbright.com; virginie.gauthier@nortonrosefulbright.com;
alan.merskey@nortonrosefulbright.com; evan.cobb@nortonrosefulbright.com;
alexander.schmitt@nortonrosefulbright.com; catherine.ma@nortonrosefulbright.com;
solwayg@bennettjones.com; sahnir@bennettjones.com; zweigs@bennettjones.com;
ahatnay@kmlaw.ca; jlatham@goodmans.ca; janderson@goodmans.ca; ddedic@goodmans.ca;
jwadden@goodmans.ca; rbaulke@goodmans.ca; gsmith@goodmans.ca; rjacobs@casselsbrock.com;
jdietrich@casselsbrock.com; skukulowicz@casselsbrock.com; bgoodis@casselsbrock.com;
dmcintosh@alvarezandmarsal.com; ahutchens@alvarezandmarsal.com;
jnevsky@alvarezandmarsal.com; rschwill@dwpv.com; nmacparland@dwpv.com; sursel@upfhlaw.ca;
sgraff@airdberlis.com; ken.rosenberg@paliareroland.com; max.starnino@paliareroland.com;
lily.harmer@paliareroland.com; djmiller@tgf.ca; mmarfatia@tgf.ca; bernard.boucher@blakes.com;
sebastien.guy@blakes.com; jcarhart@millerthomson.com; skettle@millerthomson.com;
joe.kamer@tempursealy.com; lwilliams@tgf.ca; pfesharaki@tgf.ca; charles.simco@shibleyrighton.com;
JPawlyk@bmllp.ca; ashwin@canadiandownandfeather.com; andree.lemayroux@cominar.com;
jshaffer@longviewcomms.ca; pblock@longviewcomms.ca; ivukosavic@longviewcomms.ca;
acolvin@gildan.com; brian@sica.ca; FGagnon@blg.com; ELefebvre@blg.com ;
irene@litespeedpartners.com; neil.desai@cowen.com; Aaron.Welch@gov.bc.ca ;
AGLSBRevTax@gov.bc.ca ; tdunn@mindengross.com; mkaplan@foglers.com; vdare@foglers.com;
ljackson@casselsbrock.com; tpinos@casselsbrock.com; darius.goldman@kattenlaw.com;
manon.deslauriers@cominar.com; mzigler@kmlaw.ca; wstevenson@mcleankerr.com;
hferris@lawsonlundell.com; harvey@chaitons.com; george@chaitons.com; c.labelle@lplv.com;
elamek@weirfoulds.com; jwolf@blaney.com; dullmann@blaney.com; john.mori@cowen.com;
lborsook@weirfoulds.com; dnunes@weirfoulds.com; lgalessiere@mcleankerr.com;
gcamelino@mcleankerr.com; harp@corestone.ca; cmills@millerthomson.com; jwarin@lavery.ca;
nparent@beauward.com; rhamelin@beauward.com; lauren.pearce@paliareroland.com;
alykhans@pafgroup.com; Alain.Casavant@revenuquebec.ca; isabelle.eckler@shibleyrighton.com;
martin.poulin@dentons.com; anthony.rudman@dentons.com; ffilippelli@deloitte.ca;
k.nagendra@tcs.com; ASchuitema@upfhlaw.ca; david.legeyt@dentons.com;
brandon@amentlegal.com; lbrzezinski@blaney.com; ateodorescu@blaney.com;
steve.lam@correpartners.com; alexandre.tourangeau@clcw.ca; kimberley.graham@ctreit.com;
diane.winters@justice.gc.ca; delbridge.narron@springs.com; alan.mcmanus@springs.com;
Sarita.sanasie@paliareroland.com; pcho@krmc-law.com; KBarrett@krmc-law.com;
john.colbert@wem.ca; howard.anson@wem.ca; theresa.paquette@wem.ca; louise.murphy@wem.ca;
peerless@mckenzielake.com; Lombardi@mckenzielake.com; assini@mckenzielake.com;
jswartz@dwpv.com; dferland@dwpv.com; jeffkaufmanlaw@gmail.com; smoyo@upfhlaw.ca;
sstruthers@mccarthy.ca; AMacfarlane@blg.com; BBrooksbank@blg.com; RBelanger@blg.com;
TWarnaar@kingsettcapital.com; kenneth.kraft@dentons.com; GHamilton@blg.com;
pamahoney@sullivan-mahoney.com; wael.rostom@mcmillan.ca; brett.harrison@mcmillan.ca;
SFriedberg@seaportglobal.com; attorneygeneral@ontario.ca; ynaqvi.mpp@liberal.ola.org;
ministryofjustice@gov.ab.ca; mgi@gov.mb.ca; minjus@leg.gov.mb.ca; justice.comments@gnb.ca;
serge.rousselle@gnb.ca; justice@gov.nl.ca; justweb@gov.ns.ca; JUSTMIN@novascotia.ca;
informations@justice.gouv.qc.ca; ministre@justice.gouv.qc.ca; jus.minister@gov.sk.ca;
sthorne@gov.pe.ca; RJaipargas@blg.com; SFriedberg@seaportglobal.com;
kgianis@contrariancapital.com; cbesant@grllp.com; James.Rego@samsonite.com;
rcuervolorens@blaney.com; TGordner@blaney.com; anthony.dale@unifor.org; paul@argopartners.net;
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tduncan@grllp.com; h.rosenberg@battistonlaw.com; arapoport@haincapital.com;
aherman@haincapital.com; rkoltai@haincapital.com; emily.lawrence@paliareroland.com;
Caitlin.Fell@mcmillan.ca; Sushrat@MehanGroup.ca;

CAN_DMS: \107677089
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(Applicants)

Lawyers for Oxford Properties Group

Mudasir Marfatia (LSUC#68499A)
Tel: (416) 304-0332
Email: mmarfatia@tgf.ca

D. J. Miller (LSUC #34393P)
Tel: (416) 304-0559
Email: djmiller@tgf.ca

Thornton Grout Finnigan LLP
100 Wellington St. West, Suite 3200
TD West Tower, Toronto-Dominion Centre
Toronto, ON M5K 1K7
Tel: (416) 304-1616 / Fax: (416) 304-1313

MOTION RECORD OF THE RESPONDENT
OXFORD PROPERTIES GROUP
(Response to Applicants’ Motion Returnable July 13, 2017
re: Approval of SISP and Related Relief)

Proceedings commenced at Toronto

ONTARIO
SUPERIOR COURT OF JUSTICE
(COMMERCIAL LIST)

Court File No.: CV-17-11846-00CL

AND IN THE MATTER OF A PLAN OF COMPROMISE OR ARRANGEMENT OF SEARS CANADA INC., et al.

IN THE MATTER OF THE COMPANIES’ CREDITORS ARRANGEMENT ACT, R.S.C. 1985, c. C-36, AS AMENDED

