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Headnote
Bankruptcy and insolvency --- Proposal — Companies' Creditors Arrangement Act — Miscellaneous issues
Telecommunications company entered protection under Companies' Creditors Arrangement Act — Company ceased
making secured payments — Former employees and union brought motion for continued benefits — Motion dismissed
— Poor financial performance of company, which was insolvent, was important consideration — Proceedings were at
early stage and no classification of creditors had occurred — Company had breached terms of collective agreement
with union, and to former employees not covered by agreement — Claims were unsecured — Section 11.3 of Act could
not operate to force payment of claim, as underlying services were provided before initial order — Key factor was not
payment obligation arose but rather when services performed — Section 11.3 should be construed narrowly.
Labour and employment law --- Labour law — Labour relations boards — Jurisdiction — General principles
Telecommunications company entered protection under Companies' Creditors Arrangement Act — Company ceased
making secured payments — Former employees and union brought motion for continued benefits — Motion dismissed
— Section 11.3 of Act could not operate to force payment of claim, as underlying services were provided before initial
order — Court had jurisdiction to consider matter — Act may deal with matters which otherwise would be considered
under labour legislation — No reason to treat claims of employees differently from unsecured creditors — Claims subject
to stay.
Table of Authorities
Cases considered by Morawetz J.:
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nom. Dayco (Canada) Ltd. v. CAW-Canada) [1993] 2 S.C.R. 230, (sub nom. Dayco (Canada) Ltd. v. C.A.W.-
Canada) 102 D.L.R. (4th) 609, 63 O.A.C. 1, 152 N.R. 1, 13 O.R. (3d) 164 (note), (sub nom. Dayco v. C.A.W.) 93
C.L.L.C. 14,032 (S.C.C.) — referred to
Dusener v. Myles (March 7, 1963), Disbery J. (Sask. Q.B.) — referred to
Hiesinger v. Bonice (1984), 1984 CarswellAlta 639 (Alta. Q.B.) — referred to
Hongkong Bank of Canada v. Chef Ready Foods Ltd. (1990), 51 B.C.L.R. (2d) 84, 1990 CarswellBC 394, 4 C.B.R.
(3d) 311, (sub nom. Chef Ready Foods Ltd. v. Hongkong Bank of Canada) [1991] 2 W.W.R. 136 (B.C. C.A.) —
considered
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Pacific National Lease Holding Corp., Re (1992), 72 B.C.L.R. (2d) 368, 19 B.C.A.C. 134, 34 W.A.C. 134, 15 C.B.R.
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Woodward's Ltd., Re (1993), 17 C.B.R. (3d) 236, 79 B.C.L.R. (2d) 257, 1993 CarswellBC 530 (B.C. S.C.) —
considered

Statutes considered:
Companies' Creditors Arrangement Act, R.S.C. 1985, c. C-36

Generally — referred to

s. 11 — considered

s. 11.3 [en. 1997, c. 12, s. 124] — considered
Employment Standards Act, 2000, S.O. 2000, c. 41

Generally — referred to

s. 5 — considered
Labour Relations Act, 1995, S.O. 1995, c. 1, Sched. A

Generally — referred to
Wage Earner Protection Program Act, S.C. 2005, c. 47, s. 1

Generally — referred to
Words and phrases considered:

services

The ordinary meaning of "services" [in the Companies' Creditors Arrangement Act, R.S.C. 1985, c. C-36] must be
considered in the context of the phrase "services,...provided after the order is made". On a plain reading, it contemplates,
in my view, some activity on behalf of the service provider which is performed after the date of the Initial Order.
The CCAA contemplates that during the reorganization process, pre-filing debts are not paid, absent exceptional
circumstances and services provided after the date of the Initial Order will be paid for the purpose of ensuring the
continued supply of services.

MOTIONS by union and former employees for order allowing for continuation of benefits from company under
protection of Companies Creditors' Arrangement Act.

Morawetz J.:

1      The process by which claims of employees, both unionized and non-unionized, have been addressed in restructurings
initiated under the Companies' Creditors Arrangement Act, R.S.C. 1985, c. C-36 (the "CCAA") has been the subject of
debate for a number of years. There is uncertainty and strong divergent views have been expressed. Notwithstanding that
employee claims are ultimately addressed in many CCAA proceedings, there are few reported decisions which address a
number of the issues being raised in these two motions. This lack of jurisprudence may reflect that the issues, for the most
part, have been resolved through negotiation, as opposed to being determined by the court in the CCAA process - which
includes motions for directions, the classification of creditors' claims, the holding and conduct of creditors' meetings and
motions to sanction a plan of compromise or arrangement.

2           In this case, both unionized and non-unionized employee groups have brought motions for directions. This
endorsement addresses both motions.

Union Motion

3      The first motion is brought by the National Automobile, Aerospace, Transportation and General Workers Union of
Canada (CAW - Canada) and its Locals 27, 1525, 1530, 1535, 1837, 1839, 1905, and/or 1915 (the "Union") and by George
Borosh on his own behalf and on behalf of all retirees of the Applicants who were formerly represented by the Union.

4      The Union requests an order directing the Applicants (also referred to as "Nortel") to recommence certain periodic
and lump sum payments which the Applicants, or any of them, are obligated to make pursuant to the CAW collective

http://nextcanada.westlaw.com/Link/Document/FullText?findType=Y&pubNum=6407&serNum=1993392972&originationContext=document&transitionType=DocumentItem&vr=3.0&rs=cblt1.0&contextData=(sc.UserEnteredCitation)
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agreement (the "Collective Agreement"). The Union also seeks an order requiring the Applicants to pay to those entitled
persons the payments which should have been made to them under the Collective Agreement since January 14, 2009, the
date of the CCAA filing and the date of the Initial Order.

5      The Union seeks continued payment of certain of these benefits including:

(a) retirement allowance payments ("RAP");

(b) voluntary retirement options ("VRO"); and

(c) termination and severance payments.

6      The amounts claimed by the Union are contractual entitlements under the Collective Agreement, which the Union
submits are payable only after an individual's employment with the Applicants has ceased.

7          There are approximately 101 former Union members with claims to RAP. The current value of these RAP is
approximately $2.3 million. There are approximately 180 former unionized retirees who claim similar benefits under
other collective agreements.

8      There are approximately 7 persons who may assert claims to VRO as of the date of the Initial Order. These claims
amount to approximately $202,000.

9      There are also approximately 600 persons who may claim termination and severance pay amounts. Five of those
persons are former union members.

Former Employee Motion

10           The second motion is brought by Mr. Donald Sproule, Mr. David Archibald and Mr. Michael Campbell
(collectively, the "Representatives") on behalf of former employees, including pensioners, of the Applicants or any
person claiming an interest under or on behalf of such former employees or pensioners and surviving spouses in receipt
of a Nortel pension, or group or class of them (collectively, the "Former Employees"). The Representatives seek an
order varying the Initial Order by requiring the Applicants to pay termination pay, severance pay, vacation pay and
an amount equivalent to the continuation of the benefit plans during the notice period, which are required to be
paid to affected Former Employees in accordance with the Employment Standards Act, 2000 S.O. 2000 c.41 ("ESA")
or any other relevant provincial employment legislation. The Representatives also seek an order varying the Initial
Order by requiring the Applicants to recommence certain periodic and lump sum payments and to make payment of
all periodic and lump sum payments which should have been paid since the Initial Order, which the Applicants are
obligated to pay Former Employees in accordance with the statutory and contractual obligations entered into by Nortel
and affected Former Employees, including the Transitional Retirement Allowance ("TRA") and any pension benefit
payments Former Employees are entitled to receive in excess of the Nortel Networks Limited Managerial and Non-
negotiated Pension Plan (the "Pension Plan"). TRA is similar to RAP, but is for non-unionized retirees. There are
approximately 442 individuals who may claim the TRA. The current value of TRA obligations is approximately $18
million.

11      The TRA and the RAP are both unregistered benefits that run concurrently with other pension entitlements and
operate as time-limited supplements.

12      In many respects, the motion of the Former Employees is not dissimilar to the CAW motion, such that the motion
of the Former Employees can almost be described as a "Me too motion".

Background

13      On January 14, 2009, the Applicants were granted protection under the CCAA, pursuant to the Initial Order.
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14           Upon commencement of the CCAA proceedings, the Applicants ceased making payments of amounts that
constituted or would constitute unsecured claims against the Applicants. Included were payments for termination and
severance, as well as amounts under various retirement and retirement transitioning programs.

15      The Initial Order provides:

(a) that Nortel is entitled but not required to pay, among other things, outstanding and future wages, salaries,
vacation pay, employee benefits and pension plan payments;

(b) that Nortel is entitled to terminate the employment of or lay off any of its employees and deal with the
consequences under a future plan of arrangement;

(c) that Nortel is entitled to vacate, abandon or quit the whole but not part of any lease agreement and repudiate
agreements relating to leased properties (paragraph 11);

(d) for a stay of proceedings against Nortel;

(e) for a suspension of rights and remedies vis-à-vis Nortel;

(f) that during the stay period no person shall discontinue, repudiate, cease to perform any contract, agreement held
by the company (paragraph 16);

(g) that those having agreements with Nortel for the supply of goods and/or services are restrained from, among
other things, discontinuing, altering or terminating the supply of such goods or services. The proviso is that the
goods or services supplied are to be paid for by Nortel in accordance with the normal payment practices.

Position of Union

16      The position of the CAW is that the Applicants' obligations to make the payments is to the CAW pursuant to the
Collective Agreement. The obligation is not to the individual beneficiaries.

17      The Union also submits that the difference between the moving parties is that RAP, VRO and other payments
are made pursuant to the Collective Agreement as between the Union and the Applicants and not as an outstanding
debt payable to former employees.

18      The Union further submits that the Applicants are obligated to maintain the full measure of compensation under
the Collective Agreement in exchange for the provision of services provided by the Union's members subsequent to the
issuance of the Initial Order. As such, the failure to abide by the terms of the Collective Agreement, the Union submits,
runs directly contrary to Section 11.3 of the CCAA as compensation paid to employees under a collective agreement can
reasonably be interpreted as being payment for services within the meaning of this section.

19      Section 11.3 of the CCAA provides:

No order made under section 11 shall have the effect of

(a) prohibiting a person from requiring immediate payment for goods, services, use of leased or licensed
property or other valuable consideration provided after the order is made; or

(b) requiring the further advance of money or credit.

20      In order to fit within Section 11.3, services have to be provided after the date of the Initial Order.
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21          The Union submits that persons owed severance pay are post-petition trade creditors in a bankruptcy, albeit
in relation to specific circumstances. Thus, by analogy, persons owed severance pay are post-petition trade creditors
in a CCAA proceeding. The Union relies on Smoky River Coal Ltd., Re, 2001 ABCA 209 (Alta. C.A.) to support its
proposition.

22      The Union further submits that when interpreting "compensation" for services performed under the Collective
Agreement, it must include all of the monetary aspects of the Collective Agreement and not those specifically made to
those actively employed on any particular given day.

23      The Union takes the position that Section 11.3 of the CCAA specifically contemplates that a supplier is entitled to
payment for post-filing goods and services provided, and would undoubtedly refuse to continue supply in the event of
receiving only partial payment. However, the Union contends that it does not have the ability to cease providing services
due to the Labour Relations Act, 1995, S.O. 1995, c. 1. As such, the only alternative open to the Union is to seek an order
to recommence the payments halted by the Initial Order.

24      The Union contends that Section 11.3 of the CCAA precludes the court from authorizing the Applicants to make
selective determinations as to which parts of the Collective Agreement it will abide by. By failing to abide by the terms of
the Collective Agreement, the Union contends that the Applicants have acted as if the contract has been amended to the
extent that it is no longer bound by all of its terms and need merely address any loss through the plan of arrangement.

25      The Union submits that, with the exception of rectification to clarify the intent of the parties, the court has no
jurisdiction at common law or in equity to alter the terms of the contract between parties and as the court cannot amend
the terms of the Collective Agreement, the employer should not be allowed to act as though it had done so.

26      The Union submits that no other supplier of services would countenance, and the court does not have the jurisdiction
to authorize, the recipient party to a contract unilaterally determining which provisions of the agreement it will or will
not abide by while the contract is in operation.

27      The Union concludes that the Applicants must pay for the full measure of its bargain with the Union while the
Collective Agreement remains in force and the court should direct the recommencement and repayment of those benefits
that arise out of the Collective Agreement and which were suspended subsequently to the filing of the CCAA application
on January 14, 2009.

Position of the Former Employees

28           Counsel to the Former Employees submits that the court has the discretion pursuant to Section 11 of the
CCAA to order Nortel to recommence periodic and lump-sum payments to Former Employees in accordance with
Nortel's statutory and contractual obligations. Further, the RAP payments which the Union seeks to enforce are not
meaningfully different from those RAP benefits payable to other unionized retirees who belong to other unions nor
from the TRA payable to non-unionized former employees. Accordingly, counsel submits that it would be inequitable
to restore payments to one group of retirees and not others. Hence, the reference to the "Me too motion".

29      Counsel further submits that all employers and employees are bound by the minimum standards in the ESA and
other applicable provincial employment legislation. Section 5 of the ESA expressly states that no employer can contract
out or waive an employment standard in the ESA and that any such contracting out or waiver is void.

30      Counsel submits that each province has minimum standards employment legislation and regulations which govern
employment relationships at the provincial level and that provincial laws such as the ESA continue to apply during
CCAA proceedings.
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31           Further, the Supreme Court of Canada has held that provincial laws in federally-regulated bankruptcy and
insolvency proceedings continue to apply so long as the doctrine of paramountcy is not triggered: See Crystalline
Investments Ltd. v. Domgroup Ltd., [2004] 1 S.C.R. 60 (S.C.C.).

32      In this case, counsel further submits that there is no conflict between the provisions of the ESA and the CCAA and
that paramountcy is not triggered and it follows that the ESA and other applicable employment legislation continues to
apply during the Applicants' CCAA proceedings. As a result counsel submits that the Applicants are required to make
payment to Former Employees for monies owing pursuant to the minimum employment standards as outlined in the
ESA and other applicable provincial legislation.

Position of the Applicants

33          Counsel to the Applicants sets out the central purpose of the CCAA as being: "to facilitate the making of a
compromise or arrangement between an insolvent debtor company and its creditors to the end that the company is able
to continue in business". (Pacific National Lease Holding Corp., Re, [1992] B.C.J. No. 3070 (B.C. S.C.), aff'd by (1992),
15 C.B.R. (3d) 265 (B.C. C.A. [In Chambers])), and that the stay is the primary procedural instrument used to achieve
the purpose of the CCAA:

...if the attempt at a compromise or arrangement is to have any prospect of success, there must be a means of holding
the creditors at bay. Hence the powers vested in the court under Section 11 (Pacific National Lease Holding Corp.
(Re), supra).

34      The Applicants go on to submit that the powers vested in the court under Section 11 to achieve these goals of
the CCAA include:

(a) the ability to stay past debts; and

(b) the ability to require the continuance of present obligations to the debtor.

35      The corresponding protection extended to persons doing business with the debtor is that such persons (including
employees) are not required to extend credit to the debtor corporation in the course of the CCAA proceedings. The
protection afforded by Section 11.3 extends only to services provided after the Initial Order. Post-filing payments are
only made for the purpose of ensuring the continued supply of services and that obligations in connection with past
services are stayed. (See Mirant Canada Energy Marketing Ltd., Re, [2004] A.J. No. 331 (Alta. Q.B.)).

36          Furthermore, counsel to the Applicants submits that contractual obligations respecting post employment are
obligations in respect of past services and are accordingly stayed.

37      Counsel to the Applicants also relies on the following statement from Mirant, supra, at paragraph 28:

Thus, for me to find the decision of the Court of Appeal in Smokey River Coal analogous to Schaefer's situation,
I would need to find that the obligation to pay severance pay to Schaefer was a clear contractual obligation that
was necessary for Schaefer to continue his employment and not an obligation that arose from the cessation or
termination of services. In my view, to find it to be the former would be to stretch the meaning of the obligation in
the Letter Agreement to pay severance pay. It is an obligation that arises on the termination of services. It does not
fall within a commercially reasonable contractual obligation essential for the continued supply of services. Only is
his salary which he has been paid falls within that definition.

38      Counsel to the Applicants states that post-employment benefits have been consistently stayed under the CCAA
and that post-employment benefits are properly regarded as pre-filing debts, which receive the same treatment as other
unsecured creditors. The Applicants rely on Mine Jeffrey inc., Re, [2003] Q.J. No. 264 (Que. C.A.) ("Jeffrey Mine") for
the proposition that "the fact that these benefits are provided for in the collective agreement changes nothing".

http://nextcanada.westlaw.com/Link/Document/FullText?findType=Y&pubNum=6407&serNum=2004056724&originationContext=document&transitionType=DocumentItem&vr=3.0&rs=cblt1.0&contextData=(sc.UserEnteredCitation)
http://nextcanada.westlaw.com/Link/Document/FullText?findType=Y&pubNum=6407&serNum=1992378052&originationContext=document&transitionType=DocumentItem&vr=3.0&rs=cblt1.0&contextData=(sc.UserEnteredCitation)
http://nextcanada.westlaw.com/Link/Document/FullText?findType=Y&pubNum=6407&serNum=1992374762&originationContext=document&transitionType=DocumentItem&vr=3.0&rs=cblt1.0&contextData=(sc.UserEnteredCitation)
http://nextcanada.westlaw.com/Link/Document/FullText?findType=Y&pubNum=6407&serNum=1992374762&originationContext=document&transitionType=DocumentItem&vr=3.0&rs=cblt1.0&contextData=(sc.UserEnteredCitation)
http://nextcanada.westlaw.com/Link/Document/FullText?findType=Y&pubNum=6407&serNum=2004224388&originationContext=document&transitionType=DocumentItem&vr=3.0&rs=cblt1.0&contextData=(sc.UserEnteredCitation)
http://nextcanada.westlaw.com/Link/Document/FullText?findType=Y&pubNum=6408&serNum=2003036495&originationContext=document&transitionType=DocumentItem&vr=3.0&rs=cblt1.0&contextData=(sc.UserEnteredCitation)


Nortel Networks Corp., Re, 2009 CarswellOnt 3583

2009 CarswellOnt 3583, [2009] O.J. No. 2558, 178 A.C.W.S. (3d) 305, 55 C.B.R. (5th) 68...

 Copyright © Thomson Reuters Canada Limited or its licensors (excluding individual court documents). All rights reserved. 8

39          Counsel to the Applicants submits that the Union seeks an order directing the Applicants to make payment
of various post-employment benefits to former Nortel employees and that the Former Employees claim entitlement to
similar treatment for all post-employment benefits, under the Collective Agreement or otherwise.

40         The Applicants take the position the Union's continuing collective representation role does not clothe unpaid
benefits with any higher status, relying on the following from Jeffrey Mine at paras. 57 - 58:

Within the framework of the restructuring plan, arrangements can be made respecting the amounts owing in this
regard.

The same is true in the case of the loss of certain fringe benefits sustained by persons who have not provided services
to the debtor since the initial order. These persons became creditors of the debtor for the monetary value of the
benefits lost further to Jeffrey Mines Inc.'s having ceased to pay premiums. The fact that these benefits are provided
for in the collective agreements changes nothing.

41      In addition, the Applicants point to the following statement of the Quebec Court of Appeal in TQS inc., Re, 2008
QCCA 1429 (Que. C.A.) at paras. 26-27:

[Unofficial translation] Employees' rights are defined by the collective agreement that governs them and by certain
legislative provisions. However, the resulting claims are just as much [at] risk as those of other creditors, in this case
suppliers whose livelihood is also threatened by the financial precariousness of their debtor.

The arguments of counsel for the Applicants are based on the erroneous premise that the employees are entitled to
a privileged status. That is not what the CCAA provides nor is it what this court decided in Syndicat national de
l'amiante d'Asbestos inc. c. Mine Jeffrey inc.

42      Collectively, RAP payment and TRA payments entail obligations of over $22 million. Counsel to the Applicants
submits that there is no basis in principle to treat them differently. They are all stayed and there is no basis to treat any
of these two unsecured obligations differently. The Applicants are attempting to restructure for the final benefit of all
stakeholders and counsel submits that its collective resources must be used for such purposes.

Report of the Monitor

43      In its Seventh Report, the Monitor notes that at the time of the Initial Order, the Applicants employed approximately
6,000 employees and had approximately 11,700 retirees or their survivors receiving pension and/or benefits from
retirement plans sponsored by the Applicants.

44      The Monitor goes on to report that the Applicants have continued to honour substantially all of the obligations to
active employees. The Applicants have continued to make current service and special funding payments to their registered
pension plans. All the health and welfare benefits for both active employees and retirees have been continued to be paid
since the commencement of the CCAA proceedings.

45      The Monitor further reports that at the filing date, payments to former employees for termination and severance
as well as the provisions of the health and dental benefits ceased. In addition, non-registered and unfunded retirement
plan payments ceased.

46      More importantly, the Monitor reports that, as noted in previous Monitor's Reports, the Applicants' financial
position is under pressure.

Discussion and Analysis
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47      The acknowledged purpose of the CCAA is to facilitate the making of a compromise or arrangement between
an insolvent debtor company and its creditors to the end that the company is able to continue in business. (See Pacific
National Lease Holding Corp., Re, [1992] B.C.J. No. 3070 (B.C. S.C.), aff'd by (1992), 15 C.B.R. (3d) 265 (B.C. C.A.
[In Chambers]), at para. 18 citing Hongkong Bank of Canada v. Chef Ready Foods Ltd. (1990), 4 C.B.R. (3d) 311 (B.C.
C.A.), at 315). The primary procedural instrument used to achieve that goal is the ability of the court to issue a broad
stay of proceedings under Section 11 of the CCAA.

48      The powers vested in the court under Section 11 of the CCAA to achieve these goals include the ability to stay
past debts; and the ability to require the continuance of present obligations to the debtor. (Woodward's Ltd., Re (1993),
17 C.B.R. (3d) 236 (B.C. S.C.).

49          The Applicants acknowledged that they were insolvent in affidavit material filed on the Initial Hearing. This
position was accepted and is referenced in my endorsement of January 14, 2009. The Applicants are in the process of
restructuring but no plan of compromise or arrangement has yet to be put forward.

50      The Monitor has reported that the Applicants are under financial pressure. Previous reports filed by the Monitor
have provided considerable detail as to how the Applicants carry on operations and have provided specific information
as to the interdependent relationship between Nortel entities in Canada, the United States, Europe, the Middle East
and Asia.

51      In my view, in considering the impact of these motions, it is both necessary and appropriate to take into account
the overall financial position of the Applicants. There are several reasons for doing so:

(a) The Applicants are not in a position to honour their obligations to all creditors.

(b) The Applicants are in default of contractual obligations to a number of creditors, including with respect to
significant bond issues. The obligations owed to bondholders are unsecured.

(c) The Applicants are in default of certain obligations under the Collective Agreements.

(d) The Applicants are in default of certain obligations owed to the Former Employees.

52      It is also necessary to take into account that these motions have been brought prior to any determination of any
creditor classifications. No claims procedure has been proposed. No meeting of creditors has been called and no plan of
arrangement has been presented to the creditors for their consideration.

53         There is no doubt that the views of the Union and the Former Employees differ from that of the Applicants.
The Union insists that the Applicants honour the Collective Agreement. The Former Employees want treatment that
is consistent with that being provided to the Union. The record also establishes that the financial predicament faced by
retirees and Former Employees is, in many cases, serious. The record references examples where individuals are largely
dependent upon the employee benefits that, until recently, they were receiving.

54      However, the Applicants contend that since all of the employee obligations are unsecured it is improper to prefer
retirees and the Former Employees over the other unsecured creditors of the Applicants and furthermore, the financial
pressure facing the Applicants precludes them from paying all of these outstanding obligations.

55      Counsel to the Union contends that the Applicants must pay for the full measure of its bargain with the Union
while the Collective Agreement remains in force and further that the court does not have the jurisdiction to authorize
a party, in this case the Applicants, to unilaterally determine which provisions of the Collective Agreement they will
abide by while the contract is in operation. Counsel further contends that Section 11.3 of the CCAA precludes the court
from authorizing the Applicants to make selective determinations as to which parts of the Collective Agreement they will
abide by and that by failing to abide by the terms of the Collective Agreement, the Applicants acted as if the Collective

http://nextcanada.westlaw.com/Link/Document/FullText?findType=Y&pubNum=6407&serNum=1992378052&originationContext=document&transitionType=DocumentItem&vr=3.0&rs=cblt1.0&contextData=(sc.UserEnteredCitation)
http://nextcanada.westlaw.com/Link/Document/FullText?findType=Y&pubNum=6407&serNum=1992374762&originationContext=document&transitionType=DocumentItem&vr=3.0&rs=cblt1.0&contextData=(sc.UserEnteredCitation)
http://nextcanada.westlaw.com/Link/Document/FullText?findType=Y&pubNum=6407&serNum=1990318737&originationContext=document&transitionType=DocumentItem&vr=3.0&rs=cblt1.0&contextData=(sc.UserEnteredCitation)
http://nextcanada.westlaw.com/Link/Document/FullText?findType=Y&pubNum=6407&serNum=1993392972&originationContext=document&transitionType=DocumentItem&vr=3.0&rs=cblt1.0&contextData=(sc.UserEnteredCitation)
http://nextcanada.westlaw.com/Link/Document/FullText?findType=Y&pubNum=6407&serNum=1993392972&originationContext=document&transitionType=DocumentItem&vr=3.0&rs=cblt1.0&contextData=(sc.UserEnteredCitation)


Nortel Networks Corp., Re, 2009 CarswellOnt 3583

2009 CarswellOnt 3583, [2009] O.J. No. 2558, 178 A.C.W.S. (3d) 305, 55 C.B.R. (5th) 68...

 Copyright © Thomson Reuters Canada Limited or its licensors (excluding individual court documents). All rights reserved. 10

Agreement between themselves and the Union has been amended to the extent that the Applicants are no longer bound
by all of its terms and need merely address any loss through the plan of arrangement.

56      The Union specifically contends that the court has no jurisdiction to alter the terms of the Collective Agreement.

57      In addressing these points, it is necessary to keep in mind that these CCAA proceedings are at a relatively early
stage. It also must be kept in mind that the economic circumstances at Nortel are such that it cannot be considered to be
carrying on "business as usual". As a result of the Applicants' insolvency, difficult choices will have to be made. These
choices have to be made by all stakeholders.

58      The Applicants have breached the Collective Agreement and, as a consequence, the Union has certain claims.

59      However, the Applicants have also breached contractual agreements they have with Former Employees and other
parties. These parties will also have claims as against the Applicants.

60      An overriding consideration is that the employee claims whether put forth by the Union or the Former Employees,
are unsecured claims. These claims do not have any statutory priority.

61      In addition, there is nothing on the record which addresses the issue of how the claims of various parties will be
treated in any plan of arrangement, nor is there any indication as to how the creditors will be classified. These issues
are not before the court at this time.

62      What is before the court is whether the Applicants should be directed to recommence certain periodic and lump
sum payments that they are obligated to make under the Collective Agreement as well as similar or equivalent payments
to Former Employees.

63      It is necessary to consider the meaning of Section 11.3 and, in particular, whether the Section should be interpreted
in the manner suggested by the Union.

64      Counsel to the Union submits that the ordinary meaning of "services" in section 11.3 includes work performed
by employees subject to a collective agreement. Further, even if the ordinary meaning is plain, courts must consider the
purpose and scheme of the legislation, and relevant legal norms. Counsel submits that the courts must consider the entire
context. As a result, when interpreting "compensation" for services performed under a collective agreement, counsel to
the Union submits it must include all of the monetary aspects of the agreement and not those made specifically to those
actively employed on any particular given day.

65      No cases were cited in support of this interpretation.

66          I am unable to agree with the Union's argument. In my view, section 11.3 is an exception to the general stay
provision authorized by section 11 provided for in the Initial Order. As such, it seems to me that section 11.3 should be

narrowly construed. (See Ruth Sullivan, Sullivan on the Construction of Statutes, 5 th  ed. (Markham, Ont.: LexisNexis
Canada Inc., 2008) at 483-485.) Section 11.3 applies to services provided after the date of the Initial Order. The ordinary
meaning of "services" must be considered in the context of the phrase "services,...provided after the order is made". On
a plain reading, it contemplates, in my view, some activity on behalf of the service provider which is performed after the
date of the Initial Order. The CCAA contemplates that during the reorganization process, pre-filing debts are not paid,
absent exceptional circumstances and services provided after the date of the Initial Order will be paid for the purpose
of ensuring the continued supply of services.

67      The flaw in the argument of the Union is that it equates the crystallization of a payment obligation under the
Collective Agreement to a provision of a service within the meaning of s. 11.3. The triggering of the payment obligation
may have arisen after the Initial Order but it does not follow that a service has been provided after the Initial Order.
Section 11.3 contemplates, in my view, some current activity by a service provider post-filing that gives rise to a payment
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obligation post-filing. The distinction being that the claims of the Union for termination and severance pay are based, for
the most part, on services that were provided pre-filing. Likewise, obligations for benefits arising from RAP and VRO are
again based, for the most part, on services provided pre-filing. The exact time of when the payment obligation crystallized
is not, in my view, the determining factor under section 11.3. Rather, the key factor is whether the employee performed
services after the date of the Initial Order. If so, he or she is entitled to compensation benefits for such current service.

68      The interpretation urged by counsel to the Union with respect to this section is not warranted. In my view, section
11.3 does not require the Applicants to make payment, at this time, of the outstanding obligations under the Collective
Agreement.

69      The Union also raised the issue as to whether the court has the jurisdiction to order a stay of the outstanding
obligations under Section 11 of the CCAA.

70      The Union takes the position that, with the exception of rectification to clarify the intent of the parties, the court
has no jurisdiction at common law or in equity to alter the terms of a contract between parties. The Union relies on
Bilodeau v. McLean, [1924] 3 D.L.R. 410 (Man. C.A.); Dusener v. Myles, [1963] S.J. No. 31 (Sask. Q.B.); Hiesinger v.
Bonice, [1984] A.J. No. 281 (Alta. Q.B.); Werchola v. KC5 Amusement Holdings Ltd., 2002 SKQB 339 (Sask. Q.B.) to
support its position.

71      The Union extends this argument and submits that as the court cannot amend the terms of a collective agreement,
the employer should not be allowed to act as though it had been.

72      As a general rule, counsel to the Union submits, there is in place a comprehensive regime for the regulation of labour
relations with specialized labour-relations tribunals having exclusive jurisdiction to deal with legal and factual matters
arising under labour legislation and no court should restrain any tribunal from proceeding to deal with such matters.

73      However, as is clear from the context, these cases referenced at [70] are dealing with the ordinary situation in which
there is no issue of insolvency. In this case, we are dealing with a group of companies which are insolvent and which
have been accorded the protection of the CCAA. In my view, this insolvency context is an important distinguishing
factor. The insolvency context requires that the stay provisions provided in the CCAA and the Initial Order must be
given meaningful interpretation.

74      There is authority for the proposition that, when exercising their authority under insolvency legislation, the courts
may make, at the initial stage of a CCAA proceeding, orders regarding matters, but for the insolvent condition of the
employer, would be dealt with pursuant to provincial labour legislation, and in most circumstances, by labour tribunals.
In Pacific National Lease Holding Corp., Re (1992), 15 C.B.R. (3d) 265 (B.C. C.A. [In Chambers]), the issue involved
the question whether a CCAA debtor company had to make statutory severance payments as was mandatory under the
provincial employment standards legislation. MacFarlane J.A. stated at pp. 271-2:

It appears to me that an order which treats creditors alike is in accord with the purpose of the CCAA. Without
the provisions of that statute the petitioner companies might soon be in bankruptcy, and the priority which the
employees now have would be lost. The process provided by the CCAA is an interim one. Generally, it suspends
but does not determine the ultimate rights of any creditor. In the end it may result in the rights of employees being
protected, but in the meantime it preserves the status quo and protects all creditors while a reorganization is being
attempted.

. . . . .

This case is not so much about the rights of employees as creditors, but the right of the court under the CCAA to
serve not only the special interests of the directors and officers of the company but the broader constituency referred
to in Chef Ready Foods Ltd., supra. Such a decision may invariably conflict with provincial legislation, but the broad
purpose of the CCAA must be served.
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75          The Jeffrey Mine decision is also relevant. In my view, the Jeffrey Mine case does not appear to support the
argument that the Collective Agreement is to be treated as being completely unaffected by CCAA proceedings. It seems
to me that it is contemplated that rights under a collective agreement may be suspended during the CCAA proceedings.
At paragraphs 60 - 62, the court said under the heading Recapitulation (in translation):

The collective agreements continue to apply like any contract of successive performance not modified by mutual
agreement after the initial order or not disclaimed (assuming that to be possible in the case of collective agreements).
Neither the monitor nor the court can amend them unilaterally. That said, distinctions need to be made with regard
to the prospect of the resulting debts.

Thus, unionized employees kept on or recalled are entitled to be paid immediately by the monitor for any service
provided after the date of the order (s. 11.3), in accordance with the terms of the original version of the applicable
collective agreement by the union concerned. However, the obligations not honoured by Jeffrey Mine Inc. with
regard to services provided prior to the order constitute debts of Jeffrey Mine Inc. for which the monitor cannot be
held liable (s. 11.8 CCAA) and which the employees cannot demand to be paid immediately (s. 11.3 CCAA).

Obligations that have not been met with regard to employees who were laid off permanently on October 7, 2002,
or with regard to persons who were former employees of Jeffrey Mine Inc. on that date and that stem from the
collective agreements or other commitments constitute debts of the debtor to be disposed of in the restructuring
plan or, failing that, upon the bankruptcy of Jeffrey Mine Inc.

76           The issue of severance pay benefits was also referenced in Printwest Communications Ltd. v. Saskatchewan
Cooperative Financial Services Ltd., 2005 SKQB 331 (Sask. Q.B.) at paras. 11 and 15. The application of the Union was
rejected:

...The claims for severance pay arise from the collective bargaining agreement. But severance pay does not fall into
the category of essential services provided during the organization period in order to enable Printwest to function.

. . . . .

If the Union's request should be accepted, with the result that the claims for severance pay be dealt with outside the
plan of compromise - and thereby be paid in full - such a result could not possibly be viewed as fair and reasonable
with respect to other unsecured creditors, who will possibly receive only a small fraction of the amounts owing to
them for goods and services provided to Printwest in good faith. Thus, the application of the Union in this respect
must be rejected.

Disposition

77       At the commencement of an insolvency process, the situation is oftentimes fluid. An insolvent debtor is faced
with many uncertainties. The statute is aimed at facilitating a plan of compromise or arrangement. This may require
adjustments to the operations in a number of areas, one of which may be a downsizing of operations which may involve a
reduction in the workforce. These adjustments may be painful but at the same time may be unavoidable. The alternative
could very well be a bankruptcy which would leave former employees, both unionized and non-unionized, in the position
of having unsecured claims against a bankrupt debtor. Depending on the status of secured claims, these unsecured claims
may, subject to benefits arising from the recently enacted Wage Earner Protection Program Act, be worth next to nothing.

78           In the days ahead, the Applicants, former employees, both unionized and non-unionized may very well have
arguments to make on issues involving claims processes (including the ability of the Applicants to compromise claims),
classification, meeting of creditors and plan sanction. Nothing in this endorsement is intended to restrict the rights of
any party to raise these issues.
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79      The reorganization process under the CCAA can be both long and painful. Ultimately, however, for a plan to be
sanctioned by the court, the application must meet the following three tests:

(i) there has to be strict compliance with all statutory requirements and adherence to previous orders of the court;

(ii) nothing has been done or purported to be done that is not authorized by the CCAA;

(iii) the plan is fair and reasonable. Sammi Atlas Inc., Re (1998), 3 C.B.R. (4th) 171 (Ont. Gen. Div. [Commercial
List])

80      At this stage of the Applicants' CCAA process, I see no basis in principle to treat either unionized or non-unionized
employees differently than other unsecured creditors of the Applicants. Their claims are all stayed. The Applicants are
attempting to restructure for the benefit of all stakeholders and their resources should be used for such a purpose.

81      It follows that the motion of the Union is dismissed.

82          The Applicants also raised the issue that the Union consistently requested the right to bargain on behalf of
retirees who were once part of the Union and that the concession had not been granted. Consequently, the retirees'
substantive rights are not part of the bargain between the unionized employees and the employer. Counsel to the
Applicants submitted that the union may collectively alter the existing rights of any employee but it cannot negatively
do so with respect to retirees' rights.

83      The Union countered that the rights gained by a member of the bargaining unit vest upon retirement, despite the
fact that a collective agreement expires, and are enforceable through the grievance procedure.

84      Both parties cited Dayco (Canada) Ltd. v. C.A.W., [1993] 2 S.C.R. 230 (S.C.C.) in support of their respective
positions.

85      In view of the fact that this motion has been dismissed for other reasons, it is not necessary for me to determine
this specific issue arising out of the Dayco decision.

86      The motion of the Former Employees was characterized, as noted above, as a "Me too motion". It was based on
the premise that, if the Union's motion was successful, it would only be equitable if the Former Employees also received
benefits. The Former Employees do not have the benefit of any enhanced argument based on the Collective Agreement.
Rather, the argument of the Former Employees is based on the position that the Applicants cannot contract out of the
ESA or any other provincial equivalent. In my view, this is not a case of contracting out of the ESA. Rather, it is a case
of whether immediate payout resulting from a breach of the ESA is required to be made. In my view, the analysis is
not dissimilar from the Collective Agreement scenario. There is an acknowledgment of the applicability of the ESA, but
during the stay period, the Former Employees cannot enforce the payment obligation. In the result, it follows that the
motion of the Former Employees is also dismissed.

87      However, I am also mindful that the record, as I have previously noted, makes reference to a number of individuals
that are severely impacted by the cessation of payments. There are no significant secured creditors of the Applicants,
outside of certain charges provided for in the CCAA proceedings, and in view of the Applicants' declared assets, it is
reasonable to expect that there will be a meaningful distribution to unsecured creditors, including retirees and Former
Employees. The timing of such distribution may be extremely important to a number of retirees and Former Employees
who have been severely impacted by the cessation of payments. In my view, it would be both helpful and equitable if a
partial distribution could be made to affected employees on a timely basis.

88      In recognition of the circumstances that face certain retirees and Former Employees, the Monitor is directed to
review the current financial circumstances of the Applicants and report back as to whether it is feasible to establish a
process by which certain creditors, upon demonstrating hardship, could qualify for an unspecified partial distribution
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in advance of a general distribution to creditors. I would ask that the Monitor consider and report back to this court
on this issue within 30 days.

89      This decision may very well have an incidental effect on the Collective Agreement and the provisions of the ESA,
but it is one which arises from the stay. It does not, in my view, result from a repudiation of the Collective Agreement
or a contracting out of the ESA. The stay which is being recognized is, in my view, necessary in the circumstances. To
hold otherwise, would have the effect of frustrating the objectives of the CCAA to the detriment of all stakeholders.

Motions dismissed.
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MOTION by union for order requiring applicants to pay termination and severance pay to employees as result of
terminations that occurred subsequent to filing of proceedings under Companies' Creditors Arrangement Act.

Morawetz J.:

Introduction

1           International Union, United Automobile Aerospace & Agricultural Implement Workers of America ("United
Auto Workers, Local 251" or the "Union") bring this motion for an order requiring the Applicants to pay termination
and severance pay that is due and owing to the unionized employees of Tilbury Assembly Ltd. ("Tilbury") and Pellus
Manufacturing Limited ("Pellus") under the Employment Standards Act, 2000 ("ESA") as result of terminations that
occurred subsequent to the filing of proceedings by the Applicants under the Companies' Creditors Arrangement Act
("CCAA").

2  The motion was opposed by Bank of Montreal (the "Bank"), the secured creditor of the Applicants and by the
Applicants.

3  The amount owing to the Tilbury employees for termination pay is approximately $23,000 and the amount owing
for severance pay is approximately $216,000. These amounts are not in dispute.

4           The amount claimed to be owing to the Pellus employees (assuming that the employees were terminated on
February 20, 2009) is approximately $132,000 and the amount claimed to be owing for severance pay as of that date is
approximately $326,000. This amount is disputed by Pellus.

5  The Union submits that the Applicants should be required to pay the termination pay and severance pay owing to
the Tilbury and Pellus employees for the following reasons:

(a) The ESA sets out a comprehensive code that requires an employer who terminates an employee to give the
employee prior notice of termination, or if such notice is not given, pay in lieu of notice (commonly referred
to as "termination pay"). The ESA also requires that an additional amount (referred to as "severance pay") be
paid to certain long service employees if criteria in the ESA are met.

(b) The Amended and Restated Initial CCAA Order and the consent orders issued by this Court dated October
29, 2008, do not authorize the company to avoid paying termination pay and severance pay. The October 29,
2008 consent orders state that "the Employment Standards Act, 2000 continues to apply".

(c) Section 5 of the ESA expressly states that no employer can contract out or waive an employment standard
in the ESA and that any such contracting out or waiver is void.

(d) The Supreme Court of Canada has held that federally regulated bankruptcy and insolvency proceedings
cannot be used to subvert provincially regulated property and civil rights, as long as the doctrine of



Windsor Machine & Stamping Ltd., Re, 2009 CarswellOnt 4471

2009 CarswellOnt 4471, [2009] O.J. No. 3195, 179 A.C.W.S. (3d) 611...

 Copyright © Thomson Reuters Canada Limited or its licensors (excluding individual court documents). All rights reserved. 4

paramountcy is not triggered. In the absence of paramountcy, a provincial law such as the ESA continues to
apply in insolvency proceedings.

(e) For the Tilbury and Pellus employees who continued to work for the Company after it went into CCAA
protection and who were subsequently terminated, the payment of termination pay and severance pay is an
ordinary course payment by the Company. It is to be paid the same way wages, benefits and other aspects of
employee compensation are paid.

(f) The payment of termination pay and severance pay in a CCAA proceeding is not a re-ordering of priorities
among creditors nor is it giving a higher rank to unsecured employee creditors. Termination pay and severance
pay that arises on the termination of employees post-CCAA filing is not pre-filing debt. It is an ordinary course
payment.

(g) The payment of termination pay and severance pay in the case at bar is within the reasonable expectations
of the parties because:

(i) Company management represented to the Union employees from the outset of the CCAA proceedings
that it would continue to pay all contractual amounts due to employees who worked during the CCAA
proceedings, which would include amounts for termination pay and severance pay; and

(ii) The Company, the Bank and the Monitor consented to the terms of court orders that expressly state
that the "Employment Standards Act 2000 continues to apply".

(h) The employees have no recourse to be compensated for the unpaid termination pay and severance pay.
There will be no Plan of Compromise.

(i) The Wage Earner Protection Plan (WEPP) is not available to the employees because the Company is in
CCAA proceedings and the WEPP is only available to terminated employees if their employer is a bankrupt
or in receivership.

(j) The amount of termination pay and severance pay owing is relatively low.

(k) The Company has the cash to pay the termination pay and severance pay that is owing.

(l) The payment of termination pay and severance pay will not jeopardize the Company's restructuring which
is to be a Proposed Transaction involving a purchase of the company by its controlling shareholders.

(m) The Company has not drawn on the DIP Facility throughout the CCAA proceedings.

(n) The Company should not be able to use the CCAA to avoid its employee termination pay and severance
pay obligations under the ESA.

(Note

In the excerpt from the factum, counsel to the Union references "Applicants", and the "Company". Hereafter, the
collective reference is to "Applicants".)

6      The Bank submits that the Union's motion for the payment of termination and severance claims should be dismissed
because:

(a) the termination and severance claims are unsecured obligations of Tilbury and Pellus which are not afforded
any priority under the Amended and Restated Initial Order, or any other orders that have been made in the
CCAA proceeding, and are therefore unsecured claims subordinate to the claims of the Bank as a secured
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creditor. Any amount paid in respect of the termination and severance claims is a direct deduction from
recoveries for the secured creditors; and

(b) the provisions of the Amended and Restated Initial Order granted by this Court on September 2, 2009 (the
"Amended and Restated Initial Order") do not permit the Applicants to pay termination and severance claims
at this time.

7      The Applicants submit that the Union's motion should be dismissed because:

(a) the provisions of the Amended and Restated Initial Order do not permit the Applicants to pay the
termination and severance claims in the circumstances in which the Union is seeking such payment;

(b) the Union has not sought to amend the Amended and Restated Initial Order at any time during these
proceedings to require the Applicants to pay the termination and severance claims; and

(c) the effect of granting the relief to the Union would be to accord termination and severance claims a special
status over the claims of other unsecured creditors of the Applicants and would result in the payment of such
claims in priority to the claims of the Applicants' secured creditors.

Facts

8      The Union represents employees at four facilities of the Applicants: Tilbury, Pellus, G&R Cold Forging Inc. and
Pioneer Polymers Inc. The Union represents approximately 180 employees out of the total workforce of 300 employees.

9         On August 1, 2008, Windsor Machine & Stamping Ltd. ("WMSL"), 538185 Ontario Ltd. (Pellus Tool), Pellus,
Tilbury, G&R Cold Forging Inc. and 383301 Ontario Limited (the "BIA Proposal Proponents") each filed a notice of
intention ("NOI") to make a proposal pursuant to s. 50.4(1) of the Bankruptcy and Insolvency Act ("BIA").

10      On August 6, 2008, the Applicants (including the BIA Proposal Proponents) were granted protection under the
CCAA.

11           As of the date of the initial CCAA order on August 6, 2008, the Monitor reported that the Bank was
owed approximately $16.25 million comprised of approximately $8.1 million under an operating line of credit and
approximately $8.15 million under a term loan. The Bank agreed to make available up to an additional $2 million to
fund the Applicants' operations during the CCAA proceedings under a DIP Loan Agreement.

12      The amount owing to various vendors as of the date of the NOI Filing was approximately $6.5 million.

13      The DIP Facility was extended to the Applicants under the terms of a DIP Loan Agreement. The DIP Facility was
approved under the terms of the Initial Order at the outset of the CCAA proceedings.

14        The provisions of the DIP Loan Agreement provide that advances from the Bank to WMSL could be loaned
to Pellus and Tilbury, (among other Applicants) to fund ordinary course operations of those affiliates. Counsel to the
Applicants submits that as Tilbury and Pellus have no funds to pay any termination or severance pay to the employees
at Tilbury and Pellus represented by the Union (the "Tilbury Union Employees" and "Pellus Union Employees"),
respectively, and they would have to ask that WMSL lend them sufficient funds for that purpose.

15      Under the terms of the Amended and Restated Initial Order, counsel to the Applicants submit that the right of the
Applicants to negotiate the terms on which termination and severance payments may be made upon termination of the
employment of the Applicants' employees was subject to the covenants which are contained in the DIP Loan Agreement
and that the Applicants, with limited exceptions that do not include the making of termination and severance payments,
are not permitted to do anything which adversely affects the ranking of the obligations of WMSL to the Bank under
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either the DIP Loan Agreement or under the Amended and Restated Credit Agreement that governs the terms of loans
made by the Bank to the WMSL prior to the commencement of the CCAA proceedings.

16           On October 8, 2008 a sales process was approved by court order. The deadline for submission of offers to
the Monitor was November 18, 2008. On November 18, 2008 there were no offers received, however, certain parties
continued to express an interest in the Applicants' operations.

17      Orders were made in these proceedings on October 29, 2008 (the "October 29 Orders") at the time that access
agreements with two major customers of the Applicants were approved by the court. The October 29 Orders included
provisions stating that the notice of one week for termination of the employment of employees on the expiry of the access
periods under the Access Agreements would not operate to neutralize or suspend the provisions of the ESA.

18      In September or October, 2008, the Union was informed of the possibility of the closure of the Tilbury facility. The
Union advised the Applicants at that time that should the employment of any Tilbury Union Employees be terminated,
those employees should be paid termination and severance pay as required under the ESA.

19      The efforts of the Applicants in October and early November, 2008, were directed to securing sources of funding for
the Applicants' restructuring initiatives from prospective purchasers, financial institutions and other providers of capital
as strategic partners and investors. The Applicants submit that they considered filing a plan of arrangement during that
period if their efforts to secure funding had been successful.

20      When no offer was received to purchase the assets of the Applicants, the principals of WMSL (the "Shareholders")
negotiated with the Bank and with Export Development Canada ("EDC") to obtain financing from the Bank and from
EDC for two newly incorporated corporations ("New Cos") to be controlled by the Shareholders which would purchase
the Applicants' assets, properties and undertakings on a going-concern basis (the "Proposed Sale").

21  The Applicants were of the view that the Proposed Sale was the only alternative to a liquidation sale or auction
of the Applicants' assets and properties.

22  The Applicants acknowledge that they are not in a position to proceed with a plan of arrangement that would
see value paid to their unsecured creditors.

23      At the end of November 2008, the management of Tilbury determined that a transfer of the employment of any of
the Tilbury Union Employees was no longer economically feasible because of the decline in current and projected volume
for the Applicants. The Union was advised of this decision and effective December 5, 2008, the Applicants terminated
47 Tilbury Union Employees at the Tilbury plant. The Tilbury Union Employees did not receive termination pay and
severance pay.

24      On January 21, 2009, the Applicants informed the Pellus Union Employees that the operations of Pellus would
be closed down and that their employment would be terminated. The closure date was subsequently extended to late
February 2009. The number of Pellus Union Employees whose employment will be terminated as a result of the closure
of the Pellus facility is 43, of whom 40 are Pellus Union Employees.

25      Pellus advised the Union of its position that under the provisions of the ESA, the Pellus Union Employees are
not entitled to be paid severance pay because each Pellus Union Employee is not one of 50 or more employees who will
have had the employment relationship with Pellus severed within a six-month period and Pellus does not have a payroll
of $2.5 million of more. The adjudication of this issue is not before me at this time.

26      In January 2009, the Applicants paid $2.8 million toward the Bank operating line as a repayment of pre-filing
debt. In addition, as a result of asset sales and collections a further $1.2 million was also paid to the Bank toward its
term loan facilities.
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27      The Monitor's Sixth Report is dated February 23, 2009 and at that date, the Applicants had approximately $3.4
million in cash and at the end of April 2009, the Applicants were expected to have $3 million. The Applicants has not
drawn the DIP Facility throughout the CCAA proceedings.

28      Periodically during the CCAA proceedings, the Applicants returned to court and obtained orders extending the
CCAA proceedings. Extensions were granted, under s. 11(4) of the CCAA based upon the court making required findings
that the Applicants were operating in good faith and with due diligence such as to justify an extension of the stay.

Issues and Analysis

29      The issue to be determined on this motion is: Should the Applicants, in these CCAA proceedings, be required to
pay termination pay and severance pay to the Tilbury Union Employees and the Pellus Union Employees.

30      This issue was recently considered in Nortel Networks Corp., Re [2009 CarswellOnt 3583 (Ont. S.C.J. [Commercial
List])], 2009 CanLII 31600 in the context of proceedings commenced by Nortel Networks Corp., et al (the "Nortel
Applicants") under the CCAA (the "Nortel CCAA Proceedings").

31      In the Nortel CCAA Proceedings, both unionized and non-unionized employees brought motions seeking an order
to vary the Initial Order to require the Nortel Applicants to pay, among other things, termination pay and severance
pay, in accordance with the applicable collective agreement and/or the Employment Standards Act. The motions were
dismissed.

32      The initial order in the Nortel CCAA Proceedings (the "Nortel Initial Order") was similar to the Amended and
Restated Initial Order. Both were based on the Model Order.

33      The applicable order in each case, (a) entitles but did not require the Applicants to pay outstanding and future
wages, salaries, vacation pay,..., in each case incurred in the ordinary course of business; (b) provides that the Applicants
were entitled to terminate the employment or lay off any of its employees and to deal with the consequences in the Plan.

34      Many of the submissions raised by the Union at [5], were considered in the Nortel decision.

35      Included in the conclusions in Nortel were statements to the effect that:

(i) claims for termination pay and severance pay are unsecured claims. These claims do not have any statutory
priority;

(ii) Section 11.3 of the CCAA is an exception to the general stay provisions authorized by Section 11 and as
such should be narrowly construed;

(iii) Section 11.3 applies to services provided after the date of the Initial Order;

(iv) the triggering of the payment obligations for termination and severance pay may have arisen after the Initial
Order but it does not follow that a service was provided after the Initial Order. The claims for termination and
severance pay are based, for the most part, on services that were provided pre-filing.

(v) a key factor is whether the employee provided services after the date of the Initial Order. If so, he or she,
is entitled to compensation benefits for such services.

(vi) the court has the jurisdiction to order a stay of outstanding termination pay and severance pay obligations
under Section 11 of the CCAA.

(vii) the failure to pay outstanding termination pay and severance pay obligations does not amount to a case
of contracting out of the ESA. Rather, it is a case of whether immediate payout resulting from a breach of the
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ESA is required to be made. The ESA applies, but during the stay period, there is a stay of the enforcement
of the payment obligation.

36      In my view, these conclusions are equally applicable to this motion.

37      The submissions of the Union which are addressed in the Nortel decision are as follows:

(i) Payment of termination pay and severance pay are subject to the stay provisions.

(ii) The failure to pay outstanding termination pay and severance pay obligations does not amount to a
contracting out of the ESA. Rather, it is a case of whether immediate payout resulting from a breach of the
ESA is required to be made. The ESA applies, but during the stay period, there is a stay of the enforcement
of the payment obligations.

(iii) The ESA continues to apply but there is a stay of the enforcement of the payment obligations.

(iv) The triggering of the payment obligations for termination and severance pay may have arisen after the
Initial Order but it does not follow that a service was provided after the Initial Order. The claims for termination
and severance pay are based, for the most part, on services that were provided pre-filing.

(v) A key factor is whether the employee provided services after the date of the Initial Order. If so, he or see,
is entitled to compensation benefits for such services.

38         Two additional points that are not directly addressed in the Nortel decision are as follows West Bay SonShip
Yachts Ltd., Re, 2009 BCCA 31 (B.C. C.A.):

(i) Counsel to the Union submitted that the recent case of Re West Bay SonShip Yachts Ltd. (2009) B.C.C.A.
31 stands for the proposition that claims for termination and severance pay becomes owing to the employees
at the point where their employment was terminated during the post-filing period and therefore such claims
are post-filing claims. In my view, this case can be distinguished. The claim in West Bay involved a common
law claim for damages for wrongful dismissal. This type of claim is distinct from a claim for severance pay or
termination pay under employment standards legislation, as noted by Levine J.A. at paragraph [14].

(ii) Tilbury Union Employees and Pellus Union Employees did provide services after the date of the CCAA
application. Any incremental increase in termination pay and severance pay attributable to the period of time
after the Applicants went into CCAA protection may justify treatment as a post-filing claim.

39      This motion raises an interesting question. Should the Applicants be faulted for commencing proceedings under
the CCAA, even though it turns out that no plan can be proposed which provides value to the unsecured creditors. In
this case, the alternative to filing under the CCAA would have been to continue with the NOI under the BIA. In light
of the acknowledgment that no CCAA plan can be presented which would be of benefit for the unsecured creditors,
it follows that no viable proposal could have been made under the BIA. The failure to file a proposal under the BIA
would have resulted in a bankruptcy and likely a receivership. In a receivership/bankruptcy, the termination pay and
severance pay claims of the Tilbury Union Employees and the Pellus Union Employees would rank as unsecured claims
and subordinate to the secured creditors.

40      In turn, this raises a further question. Should the priority status of the Tilbury Union Employees and Pellus Union
Employees be different in the context of CCAA proceedings as opposed to a receivership or bankruptcy.

41      In this case, the Monitor reports that certain secured creditors will suffer a loss. Any amount paid in respect of
termination and severance pay claims would be as a result of a direct deduction from recoveries for the secured creditors.
In my view, the effect of granting the requested relief would be to accord the termination and severance pay claims special
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status over the claims of other unsecured creditors of the Applicants and would also result in the payment of such claims
in priority to the claims of the Applicants' secured creditors.

42         In addition to my conclusions as set out in Nortel, I have not been persuaded that the requested relief can be
justified in this case on the following grounds.

43      First, the priority of secured creditors must, in my view, be recognized. Counsel to the Union made the submission
that the Applicants and the Bank are advancing a priority argument that may be relevant in a bankruptcy or receivership
proceeding but not in a CCAA proceeding, as there is no priority distribution scheme in the CCAA. In my view this
submission is misguided. Although there is no specific priority distribution scheme in the CCAA, that does not mean
that priority issues should not be considered. An initial order under the CCAA usually results in a stay of proceedings
as against secured creditors as well as unsecured creditors. The stay prevents secured creditors from taking enforcement
proceedings which would confirm their priority position. The inability of a secured creditor to take such enforcement
proceedings should not result in an enhanced position for unsecured creditors. There is no basis, in my view, for the
argument that somehow the absence of a statutory distribution scheme entitles unsecured creditors to obtain enhanced
priority over secured creditors for pre-filing obligations. To give effect to this argument would result in a situation where
secured creditors would be prejudiced by participating in CCAA proceedings as opposed to receivership/bankruptcy
proceedings. This could very well result in a situation where secured creditors would prefer the receivership/bankruptcy
option as opposed to the CCAA option as it would recognize their priority position. Such an outcome would undermine
certain key objectives of the CCAA, namely, (i) maintain the status quo during the proceedings; and (ii) to facilitate
the ability of a debtor to restructure its affairs. In my view, it is essential, in a court supervised process, to give
due consideration to the priority rights of secured creditors. In this case, the secured creditors have priority over the
termination pay and severance pay claims of the Tilbury Union Employees and the Pellus Union Employees.

44      Second, counsel to the Union also submits that based on the rationale in the decision of the Court of Appeal in
1231640 Ontario Inc., Re (2007), 37 C.B.R. (5th) 185 (Ont. C.A.), priority rules do not crystallize in a CCAA proceeding.
I do not accept this argument. State Group addressed a priority issue as between competing PPSA secured creditors in
the context of a interim receivership under s. 47 of the BIA. The issue in State Group was whether a s. 47 BIA receiver
was a person who represents creditors of the debtor under s. 20(1)(b) of the PPSA. The Court of Appeal held that an
interim receiver was not such a person. The issue in State Group governs the relationship as between competing interests
under the PPSA. In my view, it does not stand for the proposition that the priority position of a secured creditor vis-à-
vis unsecured creditors should not be recognized in the context of a CCAA proceeding.

45      Third, the Union put forth submissions to the effect that, in this particular situation, the amount of termination
pay and severance pay is relatively low and the Applicants have the cash to pay the amounts owing and, further, that
such payments would not jeopardize the Proposed Sale.

46      In my view, the fact that the Applicants may have available cash does not mean that the Applicants can use the
cash as they see fit. The asset is to be used in accordance with credit agreements and court authorized purposes, including
those set out in the Amended and Restated Initial Order. I am in agreement with these submissions of counsel to the
Applicants as set out at [15]. This Order placed restrictions on the use of cash, which restrictions are consistent with
legal priorities. In my view, the fact that the Applicants have cash does not justify an alteration of legal priorities. The
legal priority position is that the claims for termination pay and severance pay are unsecured claims which rank pari
passu with other unsecured creditors and subordinate to the interests of the secured creditors. (See also Indalex Limited
CV-09-8122-00CL - July 24, 2009 on this point.)

47      I acknowledge that the situation facing the employees is unfortunate and that in Nortel, a hardship exception was
made. However, this exception was predicated, in part, on the reasonable expectation that there will be a meaningful
distribution to unsecured creditors, including the former employees. Such is not the case in this matter.
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48      Counsel to the Union also submitted that paragraph 11(d) of the Amended and Restated Initial Order only allows
the company to terminate employees on terms agreed to by the employees or "to deal with the consequences thereof in
the plan". Counsel to the Union submits that there is no agreement in this case and there is no plan and consequently
paragraph 11(d) does not authorize the company not to pay termination pay and severance pay.

49      In my view, the Applicants provide a complete response to this argument in their submission summarized at [15]
which I accept and at paragraph 32 of their factum by noting that the Applicants could have proposed a Plan that would
not have seen value paid to the unsecured creditors and that could have effected the Proposed Sale through a Plan,
and to require that the Applicants propose a Plan in order to effect the sale would be an overly technical requirement
inconsistent with the CCAA's remedial objective. I also accept these submissions. In my view, this is not a case where
the Applicants have used the CCAA to avoid termination and severance pay obligations under the ESA. The fact that
these claims will not be paid is a result of legal priorities as opposed to any specific action of the Applicants.

50      I also note the CCAA proceedings are ongoing and the Applicants have brought forth a motion to propose a
plan directed only at the secured creditors, but such a plan has been accepted in other cases. (See Anvil Range Mining
Corp., Re (2001), 25 C.B.R. (4th) 1 (Ont. S.C.J. [Commercial List]), aff'd (2002), 34 C.B.R. (4th) 157 (Ont. C.A.)) This
motion has yet to be heard.

Disposition

51      In the result, I have not been persuaded that the facts of this case are such that would justify an outcome different
from that of Nortel. The claims for termination pay and severance pay are unsecured claims and enforcement proceedings
are stayed, save and except for any incremental amount of termination pay and severance pay attributable to the period
of time after the Applicants went into CCAA protection.

52      Counsel to the Bank also raised the issue that Tilbury and Pellus do not have the funds to pay the termination and
severance claims as all cash is held by WMSL. Counsel to the Bank submits that if an order were to be made that WMSL
were required to pay or to loan money to Tilbury or Pellus so that they could then pay the termination and severance
pay claims, such would be equivalent to a common employer finding without a proper trial of such issue. I accept this
position and to the extent that I have erred in my conclusions and this issue becomes relevant, it would be necessary, in
my view, to have a hearing to determine whether WMSL, Tilbury and Pellus are a common employer. This possibility
is recognized at paragraph 38 of the Reply Factum served by counsel to the Union.

53      For the foregoing reasons, subject to the caveat in [51], the motion is dismissed.
Motion dismissed.

End of Document Copyright © Thomson Reuters Canada Limited or its licensors (excluding individual court documents). All rights

reserved.

http://nextcanada.westlaw.com/Link/Document/FullText?findType=Y&pubNum=6407&serNum=2001347191&originationContext=document&transitionType=DocumentItem&vr=3.0&rs=cblt1.0&contextData=(sc.UserEnteredCitation)
http://nextcanada.westlaw.com/Link/Document/FullText?findType=Y&pubNum=6407&serNum=2002451971&originationContext=document&transitionType=DocumentItem&vr=3.0&rs=cblt1.0&contextData=(sc.UserEnteredCitation)


 IN THE MATTER OF the Companies’ Creditors Arrangement Act, R.S.C. 1985, c. C-36, as amended Court File No:  CV-17-11846-00CL 

AND IN THE MATTER OF A PLAN OF COMPROMISE OR ARRANGEMENT OF SEARS CANADA INC., CORBEIL ÉLECTRIQUE INC., S.L.H. TRANSPORT 
INC., THE CUT INC., SEARS CONTACT SERVICES INC., INITIUM LOGISTICS SERVICES INC., INITIUM COMMERCE LABS INC., INITIUM TRADING AND 
SOURCING CORP., SEARS FLOOR COVERING CENTRES INC., 173470 CANADA INC., 2497089 ONTARIO INC., 6988741 CANADA INC., 10011711 CANADA 
INC., 1592580 ONTARIO LIMITED, 955041 ALBERTA LTD., 4201531 CANADA INC., 168886 CANADA INC., AND 3339611 CANADA INC.  

Applicants   

Ontario 

SUPERIOR COURT OF JUSTICE 
COMMERCIAL LIST 

Proceeding commenced at Toronto 

BOOK OF AUTHORITIES OF THE APPLICANTS 
(Remington Motion returnable January 22, 2018) 

OSLER, HOSKIN & HARCOURT LLP 
P.O. Box 50, 1 First Canadian Place 
Toronto, ON M5X 1B8 

Jeremy Dacks  LSUC# 41851R 
Tel: 416.862.4923 
Email: jdacks@osler.com 

Shawn Irving  LSUC# 50035U 
Tel : 416.862.4733 
Email:  sirving@osler.com 

Sonja Pavic LSUC# 63558U 
Tel: 416.862.5661 
Email: spavic@osler.com 

Lawyers for the Applicants 


	INDEX



