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ONTARIO
SUPERIOR COURT OF JUSTICE
COMMERCIAL LIST

IN THE MATTER OF THE COMPANIES’ CREDITORS
ARRANGEMENT ACT, R.S.C. 1985, c. C-36, AS AMENDED

AND IN THE MATTER OF A PLAN OF COMPROMISE OR
ARRANGEMENT OF SEARS CANADA INC.,, CORBEIL
ELECTRIQUE INC., S.L.H. TRANSPORT INC., THE CUT INC,,
SEARS CONTACT SERVICES INC. INITIUM LOGISTICS
SERVICES INC., INITIUM COMMERCE LABS INC., INITIUM
TRADING AND SOURCING CORP., SEARS FLOOR COVERING
CENTRES INC., 173470 CANADA INC., 2497089 ONTARIO INC.,
6988741 CANADA INC.,, 10011711 CANADA INC., 1592580
ONTARIO LIMTIED, 955041 ALBERTA LTD., 4201531 CANADA
INC., 168886 CANADA INC. and 3339611 CANADA INC.

(each an “Applicant”) and collectively the “Applicants”)

NOTICE OF MOTION

THE MOVING PARTY, 1291079 Ontario Limited (“129 Ontario”), will make a
motion before the Honourable Mr. Justice Hainey on January 22, 2018 at 10:00 a.m., or as soon

after that time as the motion can be heard, at 330 University Avenue, Toronto, Ontario.

THE PROPOSED METHOD OF HEARING: The motion will be heard orally.

THE MOTION IS FOR:

1. An Order, substantially in the form attached as Schedule “A”, inter alia:
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If necessary, an Order that the time for service of the Notice of Motion and the
Motion Record is hereby abridged and validated so that this Motion is properly

returnable today and hereby dispenses with further service thereof.

. Appointing Sotos LLP and Blaney McMurtry LLP as representative counsel to
represent the interests of the Hometown Dealers (as defined below) in the claims
process under the Claims Procedure Order (as defined below) (“Representative

Counsel”);

Appointing MNP LLP (“MNP”) as advisor to the Hometown Dealers (as defined
below) with respect to any issues relating to the valuation or quantification of the
Omnibus Claim (as defined below) advanced by the Hometown Dealers in the

Applicants’ claims process;

Directing that the reasonable expenses and fees of MNP be paid from the estate of
the Applicants, which fees shall be repaid to the estate from any distribution made
to the Hometown Dealers as a result of the Omnibus Claim being accepted in the

Applicants’ claims process;

Granting a charge in favour of MNP on the Property (as defined in the Amended
and Restated Initial Order) of the Applicants as security for the fees and
disbursements payable to MNP, which shall not exceed an aggregate amount of

$250,000.00 (“MNP Charge”); and
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f. In addition, directing that the MNP Charge shall rank subsequent in priority to the

Directors’ Subordinated Charge (as defined in the Amended and Restated Initial

Order);
2. Leave, if necessary, to bring the within motion;
3. Such further and other relief as this Honourable Court may deem just.

THE GROUNDS for the motion are:

Background

4. The Applicant, Sears Canada Inc. (“Sears Canada”), had a network of dealers who

independently owned and operated Sears Hometown stores (“Hometown Dealers”);

5. Hometown Dealers operated in small towns and rural areas across Canada that lacked the
population to support a full-line department store. They sold items such as major

appliances, furniture, mattresses and outdoor equipment;

6. The relationship between each Hometown Dealer and Sears Canada is governed by the

terms and conditions of a dealer agreement (“Dealer Agreement”);

7. Under the Dealer Agreements, the Hometown Dealers were responsible for paying the
operating expenses relating to the business, including insurance, employees, lease costs
and certain furniture, fixtures and equipment, and were paid a commission by Sears

Canada;
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11.

12.

13.
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On or about July 5, 2013, 129 Ontario initiated a proceeding under the Class Proceedings
Act, 1992, against Sears Canada seeking to certify a class action on behalf of the

Hometown Dealers (“Hometown Dealers Class Action”);

The Hometown Dealers Class Action alleges, inter alia, that the Dealer Agreements
create a franchisor-franchisee relationship between the Hometown Dealer and Sears
Canada; that Sears Canada did not fulfill its disclosure obligations under provincial
franchise legislation, including the Arthur Wishart Act (Franchise Disclosure), 2000
(“Wishart Act”); and that Sears Canada breached its statutory and common law
obligation of good faith and fair dealing in its operation of the Hometown Dealer
network. The plaintiff claims damages on its own behalf and on behalf of the Hometown
Dealers in the amount of $100,000,000.00 for, inter alia, breach of contract, negligent

misrepresentation, and breach of sections 3 and 7 of the Wishart Act;

The Hometown Dealers Class Action was certified by the Honourable Justice Gray on

September 8, 2014;

The class is defined as all corporations, partnerships and individuals carrying on business
as a Sears Hometown Store under a Dealer Agreement at any time from July 5, 2011 to
March 17, 2015, being the date on which the notice of certification was sent (the

“Class”);

129 Ontario was appointed representative plaintiff of the Class;

There are 351 members of the Class;



Applicants’ CCAA Proceedings

14.

15.

16.

17.

18.

19.

20.

On June 22, 2017, the Applicants obtained protection under the Companies’ Creditors
Arrangement Act (“CCAA”), pursuant to the Order of the Honourable Justice Hainey

(“Initial Order”);

FTI Consulting Canada Inc. was appointed Monitor of the Applicants (“Monitor”);

The Initial Order was amended and restated on the comeback motion on July 13, 2017

(“Amended and Restated Initial Order”);

The Amended and Restated Initial Order provides for the establishment and priority of
certain Charges (as defined therein), with the Directors’ Subordinated Charge ranking

behind all other Charge;

As a result of the CCAA proceeding, the Hometown Dealers Class Action has been

stayed,;

As at April 29, 2017, there were 65 Hometown Stores remaining. Fourteen of those
Hometown stores were identified for closure and liquidation in the Applicants’ initial
application record, and have since been liquidated and closed during the pendency of the

CCAA proceedings;

On October 13, 2017, the Court ordered the liquidation of all of its remaining stores and
assets, including the Hometown stores and their merchandise, furniture, fixtures and
equipment. All Hometown stores are set to be liquidated and closed on or before January

21, 2018;
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21. On December 8, 2017, the Court issued the Claims Procedure Order setting out the
procedures to be followed for the filing and determination of claims against the

Applicants (“Claims Procedure Order”);

22. Under the Claims Procedure Order, the claims bar date is March 2, 2018;

Appointment of Representative Counsel

23.  The Hometown Dealers Class Action has already been certified as a class proceeding;

24, For consistency and efficiency in the CCAA proceedings, and to ensure that the interests
of all Hometown Dealers are protected in the claims process, 129 Ontario is seeking the

appointment of Representative Counsel;

25.  Given the vulnerability and resources of the Hometown Dealers, the social benefit to be
derived from the representation, and the facilitation of the proceedings, it is fair and just

to appoint Representative Counsel;

Appointment of MNP

26. 129 Ontario has retained the services of MNP on behalf of the Class with respect to

issues relating to the Claims Procedure Order. In particular, MNP’s mandate involves:

a. assisting counsel in the preparation of a questionnaire for all Hometown Dealers
in the Class to establish the types and quantum of claims of individual Dealers,
including requests for financial information, lease obligations, owner salaries and

efforts to mitigate damages;
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28.
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b. seeking the production of information and records from Sears Canada relating to

the Hometown Dealers, including sales volumes and commissions paid,;

c. analyzing the financial statements of Hometown Dealers and other information

and documents relating to their business and earnings;

d. researching industry financial benchmarks to determine a reasonable expectation

of return on investment for the Hometown Dealers;

e. analyzing industry, economic and other factors affecting the business operated by

the Hometown Dealers, as applicable; and

f. developing a matrix for the quantification of claims for damages advanced by the

Class in accordance with the Claims Procedure Order;

Based on its investigations and review of the information provided, MNP will formulate a
claim on behalf of the Hometown Dealers taking into consideration the various metrics
associated with each type of damage claim, as well as the Hometown Dealers’ operations,
revenues and cost structures. MNP will assist the Class in preparing and advancing a
comprehensive and evidence-based omnibus claim submission (“Omnibus Claim”) in

the Applicants’ claims process;

Given the complexity of the Dealer Agreements and the damages being sought in the
Home Dealers Class Action, the Class cannot effectively advance the Omnibus Claim in
these CCAA proceedings without the assistance of MNP. The appointment of MNP

promotes access to justice for the Class;
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30.

31.

32.
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Appointing MNP as an advisor on behalf of the Class will ensure that the Omnibus Claim
is pursued efficiently and in a cost effective manner. Absent the Omnibus Claim (which
consolidates the Hometown Dealers’ damages claims), the Applicants and the Monitor
may have to deal with the valuation of the Hometown Dealers’ claims on an individual

basis;

Given the number of Hometown Dealers, their geographic dispersion, the complexity of
the Hometown Dealers’ potential damages claims and the relatively short anticipated
timeframe in which to assemble and formulate the Omnibus Claim, it is critical that MNP
be appointed as soon as possible in order to ensure that is has sufficient time to complete

its mandated;

The Class has retained counsel to prosecute the Home Dealers Class Action on a
contingency basis, and cannot otherwise afford to pay the reasonable fees and

disbursements of MNP out-of-pocket. MNP cannot be paid on a contingency basis;

It is fair and equitable for the reasonable fees of MNP to be paid from the Applicants’
estate. These fees will be repaid to the estate from the distributions made to the Class if
the Omnibus Claim is ultimately accepted by the Applicants and the Monitor or
otherwise settled or determined to result in a provable claim in accordance with the

Claims Procedure Order;



MNP Charge

33.

34.

35.

36.

37.

38.

39.

It is fair and reasonable to grant the MNP Charge in the circumstances. The amount of
the MNP Charge is fair and reasonable given the breadth of MNP’s mandate, the size of

the Class, and the complexity of the issues being advanced;

Section 11.52(1)(c) of the CCAA provides the Honourable Court with jurisdiction to
grant a charge for the fees and expenses of financial, legal and other experts engaged by
any interested person if the Court is satisfied that the security is necessary for their

effective participation in the CCAA proceedings;

The Class is a creditor in these proceedings, and the MNP Charge is necessary to allow
the Class to advance its Omnibus Claim against the Applicants under the Claims

Procedure Order;

It is contemplated that the MNP Charge will be subordinate to all other Charges set out in

the Amended and Restated Initial Order;

All secured creditors were provided with notice of this motion;

The provisions of the CCAA, including s. 11, and the inherent and equitable jurisdiction

of this Honourable Court;

Such further and other grounds as counsel may advise and this Court may permit.

THE FOLLOWING documentary evidence will be used at the hearing of the motion:

1) The Affidavit of Jerry Henechowicz, sworn January 15, 2018;
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2 The Affidavit of James Kay, sworn January 15, 2018;

(€)) Such further and other evidence as counsel may advise and this Honourable Court

may permit.

January 16, 2018 BLANEY McMURTRY LLP
Barristers and Solicitors
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SCHEDULE “A”

Court File No. CV-17-11846-00CL

ONTARIO
SUPERIOR COURT OF JUSTICE
COMMERCIAL LIST

THE HONOURABLE MR. ) MONDAY, THE 22NP

JUSTICE HAINEY ) DAY OF JANUARY, 2018

IN THE MATTER OF THE COMPANIES’ CREDITORS
ARRANGEMENT ACT, R.S.C. 1985, c. C-36, AS AMENDED

AND IN THE MATTER OF A PLAN OF COMPROMISE OR
ARRANGEMENT OF SEARS CANADA INC., CORBEIL
ELECTRIQUE INC., S.L.H. TRANSPORT INC., THE CUT INC,,
SEARS CONTACT SERVICES INC. INITIUM LOGISTICS
SERVICES INC., INITIUM COMMERCE LABS INC., INITIUM
TRADING AND SOURCING CORP., SEARS FLOOR COVERING
CENTRES INC., 173470 CANADA INC., 2497089 ONTARIO INC.,
6988741 CANADA INC., 10011711 CANADA INC., 1592580
ONTARIO LIMTIED, 955041 ALBERTA LTD., 4201531 CANADA
INC., 168886 CANADA INC. and 3339611 CANADA INC.

(each an “Applicant”) and collectively the “Applicants”)
ORDER

THIS MOTION, made by 1291079 Ontario Limited (“129 Ontario™), for an Order,
inter alia: (a) appointing Sotos LLP and Blaney McMurtry LLP as representative counsel to
represent the interests of the Class (as defined below); (b) appointing MNP LLP (“MNP”) as
financial advisor for the Class (as defined below) with respect to any issues relating to the
valuation or quantification of the claim to be advanced by the Class in the Applicants’ claims
process; (c) directing that the reasonable fees and expenses of MNP be paid from the Applicants’
estate; and (d) granting a charge in favour of MNP in the amount of $250,000, was heard this

day, at 330 University Avenue, Toronto, Ontario.
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ON READING the Motion Record of 129 Ontario and on hearing the submissions of
counsel for 129 Ontario, the Applicants, and FT1 Consulting Canada Inc. in its capacity as Court-
appointed monitor for the Applicants (“Monitor”), and such other counsel listed on the Counsel

Slip, no one else appearing although duly served as appears from the affidavit of e, filed.

SERVICE

1. THIS COURT ORDERS that the time for service of the Notice of Motion and Motion
Record is hereby abridged and validated so that the Motion is properly returnable today and

hereby dispenses with further service thereof.

APPOINTMENT OF REPRESENTATIVE COUNSEL

2. THIS COURT ORDERS that Sotos LLP and Blaney McMurtry LLP (“Representative
Counsel”) are hereby appointed as representative counsel to represent the interests of all
corporations, partnerships, and individuals carrying on business as a Hometown Dealer (as
defined in the Motion Record of 129 Ontario) pursuant to a standard dealer agreement with Sears
Canada Inc. (“Class”) with respect to advancing a claim on behalf of the Class pursuant to the

Claims Procedure Order, dated December 8, 2017 (“Purpose”)

3. THIS COURT ORDERS that the Applicants shall provide to Representative Counsel,
subject to confidentiality arrangements satisfactory to the Applicants and the Monitor, without
charge, the following information, documents and data (“Information”) to only be used for the

Purpose in the context of these CCAA proceedings,

a) The names, last known addresses and last known telephone numbers and e-mail

addresses (if any) of members of the Class; and
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b) Upon the request of Representative Counsel, such documents and data as may be
reasonably relevant to matters relating to the issues affecting the Class in these
CCAA proceeding provided that such Information is to be only used for the

Purpose;

and that, in doing so, the Applicants are not required to obtain express consent from members of
the Class authorizing disclosure of the Information to Representative Counsel for the Purpose,
and further, in accordance with section 7(3) of the Personal Information Protection and
Electronic Documents Act, this Order shall be sufficient to authorize the disclosure of the
Information for the Purpose without the knowledge or consent of individual members of the

Class.

APPOINTMENT OF MNP

4. THIS COURT ORDERS that MNP is hereby appointed as financial advisor for 129
Ontario on its own behalf and on behalf of the Class to assist the Class and Representative

Counsel in furtherance of the Purpose.

5. THIS COURT ORDERS that MNP shall be paid its reasonable fees and disbursements
at its standard rates and charges, whether incurred prior to or subsequent to the date of this
Order, by the Applicants as part of the costs of these proceedings. The Applicants are hereby
authorized and directed to pay the accounts of MNP on a weekly basis and, in addition, are
hereby authorized to pay to MNP a retainer in the amount of $50,000, to be held by MNP as

security for payment of its fees and disbursements outstanding from time to time.
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6. THIS COURT ORDERS that any payments made by the Applicants to MNP as set out
in paragraph 3 shall be repaid to the Applicants from the distributions that would otherwise be
payable to the Class on the basis of the Claim (as defined in the Claims Procedure Order, dated
December 8, 2017) submitted by the Class in accordance with the Claims Procedure Order, dated

December 8, 2017.

7. THIS COURT ORDERS that the payments made by the Applicants pursuant to this
Order do not and will not constitute preferences, fraudulent conveyances transfers of undervalue,

oppressive conduct or other challengeable or voidable transactions under any applicable laws.

MNP Charge

8. THIS COURT ORDERS that MNP shall be entitled to the benefit of and is hereby
granted a charge on the Property (as defined in the Amended and Restated Initial Order, dated
June 22, 2017), which charge shall not exceed an aggregate amount of $250,000, as security for

its fees and disbursements payable pursuant to paragraph 3, above (“MNP Charge”).

9. THIS COURT ORDERS that the filing, registration or perfection of the MNP Charge
shall not be required, and that the MNP Charge shall be valid and enforceable for all purposes,
including as against any right, title or interest filed, registered, recorded or perfected subsequent
to the MNP Charge coming into existence, notwithstanding any such failure to file, register,

record or perfect.

10. THIS COURT ORDERS that the MNP Charge shall constitute a charge on the Property

and shall rank junior in priority to the Charges set out in the Amended and Restated Initial Order,
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dated June 22, 2017, and, for greater certainty, shall rank subsequent to the Directors’

Subordinated Charge.

11.  THIS COURT ORDERS that, subject to paragraph 7, the MNP Charge shall rank in
priority to all other security interests, trusts (including constructive trusts), liens, charges and
encumbrances, claims of secured creditors, statutory or otherwise (including without limitation
any deemed trust that may be created under the Ontario Pension Benefits Act) (collectively,
“Encumbrances”) other than (a) any Person with a properly perfected purchase money security
interest under the Personal Property Security Act (Ontario) or such other applicable provincial
legislation that has not been served with notice of this Order; and (b) statutory super-priority

deemed trusts and liens for unpaid employee source deductions.

GENERAL

12. THIS COURT ORDERS that Representative Counsel and MNP shall have no personal
liability or obligations as a result of the performance of their duties in carrying out the provisions
of this Order or any subsequent Orders in these CCAA proceedings, save and except for liability

arising out of gross negligence or wilful misconduct.

13. THIS COURT ORDERS that Representative Counsel shall be at liberty, and is hereby
authorized, at any time, to apply to his Court for advice and directions in respect of its
appointment or the fulfillment of its duties in carrying out the provisions of this Order or any
variation of the powers and duties of Representative Counsel, which shall be brought on notice to

all interested parties, unless this Court orders otherwise.
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14. THIS COURT ORDERS the aid and recognition of any court, tribunal, regulatory or
administrative body having jurisdiction in Canada or in the United States, to give effect to this
Order and to assist the Applicants, the Monitor, and their respective agents in carrying out the
terms of this Order. All courts, tribunals, regulatory and administrative bodies are hereby
respectfully requested to make such orders and to provide such assistance to the Applicants and
to the Monitor, as an officer of the Court, as may be necessary or desirable to give effect to this
Order, to grant representative status to the Monitor in any foreign proceeding, or to assist the
Applicants and the Monitor and their respective agents in carrying out the terms of this Order

and in case, any which motion to be served within three (3) weeks of the date of this Order.
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Court File No. CV-17-11846-00CL
ONTARIO

SUPERIOR COURT OF JUSTICE
COMMERCIAL LIST

IN THE MATTER OF THE COMPANIES’ CREDITORS
ARRANGEMENT ACT, R.S.C. 1985, c. C-36, AS AMENDED

AND IN THE MATTER OF A PLAN OF COMPROMISE OR ARRANGEMENT
OF SEARS CANADA INC., CORBEIL ELECTRIQUE INC., S.L.H. TRANSPORT
INC., THE CUT INC., SEARS CONTACT SERVICES INC. INITIUM LOGISTICS
SERVICES INC., INITIUM COMMERCE LABS INC., INITIUM TRADING AND
SOURCING CORP., SEARS FLOOR COVERING CENTRES INC., 173470
CANADA INC., 2497089 ONTARIO INC., 6988741 CANADA INC., 10011711
CANADA INC., 1592580 ONTARIO LIMTIED, 955041 ALBERTA LTD., 4201531
CANADA INC., 168886 CANADA INC. and 3339611 CANADA INC.

(each an “Applicant”) and collectively the “Applicants”)

AFFIDAVIT OF JAMES KAY
(SWORN JANUARY 15 | 2018)

I, JAMES KAY, of the Town of Woodstock, in the Province of Ontario, MAKE OATH AND SAY:

1. | am the President of 1291079 Ontario Limited (“129"), a creditor of the estate of the Applicants.
129 is the representative plaintiff in a class action certified under the Class Proceedings Act, 1992 against
the Applicant, Sears Canada Inc. (“Sears Canada”). | have personal knowledge of the matters stated in
this affidavit, except where | have acquired such information from others or from documents attached

hereto, in which case | believe such information to be true.

2. This affidavit is sworn in support of a motion seeking to: (i) appoint MNP LLP (“MNP”) as financial
advisor to the Hometown Dealers (as hereinafter defined); (ii) direct that the reasonable expenses and fees
of MNP be paid from the estate of the Applicants; and (iii) expand the definition of the “Class” (as hereinafter

defined) in the class action.

643130.10
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A. The Class Action

3. On July 5, 2013, 129 initiated a proceeding under the Class Proceedings Act, 1992, against Sears
Canada (“Hometown Dealers Class Action”). A copy of the Fresh as Amended Statement of Claim in the

Hometown Dealers Class Action is attached hereto as Exhibit “1”.

4. The Honourable Justice Gray certified the Hometown Dealers Class Action as a class proceeding
on September 8, 2014. Copies of the certification reasons for decision and certification order are attached

as Exhibits “2” and “3", respectively.

5. The action was certified on behalf of all corporations, partnerships and individuals carrying on
business as a Sears Hometown Store under a Dealer Agreement at any time from July 5, 2011 to March 17,

2015 (the “Class” or “Hometown Dealers”). There are 351 members of the Class.

6. The Hometown Dealers are independent businesses that operated in small towns and rural areas
across Canada. Their relationship with Sears Canada was governed by Dealer Agreements (which are
alleged to be ‘franchise agreements’ within the meaning of provincial franchise legislation) that had two
fundamental characteristics - they gave Sears Canada the unilateral and discretionary right to set dealer

revenue levels, and they made Hometown Dealers responsible for all costs and risks of their business.

7. Hometown Dealers primarily earned revenue through commissions paid by Sears Canada for
products sold at a Hometown Dealers store. Most of the products that Sears Canada sold at Hometown
stores were on consignment. Proceeds from sales flowed directly to Sears Canada and Hometown Dealers
subsequently received a commission. Each category of item offered (for example, major appliances,
furniture) had a set commission rate. Hometown Dealers could also earn other commissions for catalogue
sales, or sales made at other retail locations or through a direct channel that are picked up at the Hometown

store.

8. Under the Dealer Agreements, the Hometown Dealers were responsible for paying the operating
expenses relating to the business, including insurance, employees, lease costs and certain furniture,

fixtures and equipment.
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9. The essence of the Hometown Dealers Class Action is as follows: Sears used its discretionary
powers under the Dealer Agreement to make it virtually impossible for a dealer to realize a profit unless it
achieved exceptionally high, and generally unattainable, revenues. The principal of the average dealer
labours 50-60 hours per week in its store for the equivalent of minimum wage and received no return on its

investment. Many dealers could not afford to pay their principal any wage at all.

10. The Hometown Dealers Class Action alleges that the Dealer Agreement creates a
franchisor-franchisee relationship between the Hometown Dealer and Sears Canada that is subject to the
Arthur Wishart Act (Franchise Disclosure), 2000, SO 2000, ¢ 3 (“Wishart Act”) and other similar provincial

franchise legislation.

11. As such, there is a statutory duty of “fair dealing” in the performance and enforcement of the Dealer
Agreement pursuant to section 3 of the Wishart Act. The Hometown Dealers Class Action alleges that
Sears Canada had duties, both under the Wishart Act and at common law, to deal fairly and act in good faith
towards the Hometown Dealers in the way it exercised its discretion to set compensation for the Hometown
Dealers. The Hometown Dealers Class Action alleges that Sears Canada breached the Dealer Agreement

and its duties in how it performed its obligations under the Dealer Agreement by:

(a) setting and maintaining a compensation structure that results in the vast majority of
Hometown Dealers being unable to make a living wage from the business, let alone realize a return

on its investment and efforts;

(b) cannibalizing sales in the Hometown Dealer's market area by selling goods directly to
customers in corporate stores, over the internet and telephone (and offering incentives to do so)
and shipping those goods directly to the customer, bypassing the Hometown Dealer and avoiding
paying compensation to the Hometown Dealer for sales in the dealer’'s ‘Market Area’ as defined

under the Dealer Agreement;

(c) charging and retaining for itself an unauthorized “handling fee” on all goods purchased
online or by telephone and shipped to the Dealer’s store, thereby directing sales away from the

Dealer stores; and
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(d) introducing new programs superficially designed to be revenue neutral, but that in fact claw

back for many Hometown Dealers what little economic benefits the program delivers to the dealers.

12. In addition, the Hometown Dealers Class Action alleges that, starting in 2014, Sears Canada failed
in its duties to reasonably support and protect the Hometown Dealer network by cutting financial support

and personnel directly supporting the Hometown store network.

13. The Hometown Dealers Class Action also alleges that Sears Canada breached the obligation
under section 5 of the Wishart Act to deliver a disclosure document to any dealer before that dealer entered
into a Dealer Agreement, entitling the Hometown Dealers to damages for statutory misrepresentation under
section 7 of the Wishart Act. Instead of disclosing the truth about the economics of the network as would be
required in a disclosure document, it provided a common information package to prospective Hometown

Dealers which touted the Hometown store system as “brilliant,” “better than a franchise,” and a “smart

business model.”

14. As a result of these breaches, the Hometown Dealers claim damages in the amount of

$100,000,000.00 for breach of contract and breach of sections 3, 5 and 7 of the Wishart Act.

B. The Oppression Action

15. In addition to the Hometown Dealers Class Action, on October 21, 2015, 129 commenced a class
proceeding against Sears Canada, its directors and its parent companies alleging oppression contrary to
the Canada Business Corporations Act (the “Oppression Action”). A copy of the statement of claim in the

Oppression Action is attached as Exhibit “4”.

16. The Oppression Action relates to the payment of a $500 million extraordinary dividend by Sears
Canada on December 6, 2013 (the “Extraordinary Dividend”). The Oppression Action alleges that the
payment of the Extraordinary Dividend came at a time when Sears Canada was heading towards an

inevitable insolvency filing.
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17. The Extraordinary Dividend followed steps taken by Sears Canada in 2013 to liquidate many of its
most valuable assets, including hundreds of millions of dollars realized by giving up valuable below-market
long-term leases in prime Canadian shopping centres such as Toronto’s Eaton Centre and Yorkdale
Shopping Centre. The primary beneficiaries of the Extraordinary Dividend were Sears Canada’s American
parent corporations, Sears Holding Corporation and ESL Investments Inc. Sears Canada’s directors

elected to pay out the Extraordinary Dividend to Sears Holding Corporation and ESL Investments Inc.

18. After the declaration of the Extraordinary Dividend on November 19, 2013 but prior to its payment
on December 6, 2013, class counsel in the Hometown Dealers Class Action wrote to counsel for Sears
Canada requesting assurances that, having regard to the assets, liabilities (existing and contingent) and
actual and likely future operating losses of Sears Canada, it had set aside a sufficient reserve to satisfy a
judgment against Sears Canada should the Hometown Dealers Class Action be certified and succeed on

the merits. No answer was provided.

19. On December 3, 2013, class counsel wrote to each director to put them on notice that should Sears
Canada be unable to satisfy an eventual judgment against Sears Canada in the Hometown Dealers Class
Action, that each director who authorized the Extraordinary Dividend may be jointly and severally liable with
Sears Canada for such damages. A copy of this letter is attached as Exhibit “5”. No answer was provided

and Sears Canada subsequently paid out the Extraordinary Dividend.

20. Sears Canada’s financial performance deteriorated following the payment of the Extraordinary
Dividend.
21. The claim seeks damages from Sears Canada, Sears Holding Corporation, ESL Investments Inc.

and each director that authorized the Extraordinary Dividend for conduct contrary to the Canada Business

Corporations Act.

C. Applicants’ CCAA Proceedings

22. On June 22, 2017, Sears Canada obtained protection under the Companies’ Creditors

Arrangement Act (“CCAA?"), pursuant to the Order of the Honourable Justice Hainey (“Initial Order”).
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23. As a result of the CCAA proceeding, the Hometown Dealers Class Action has been stayed.

24, To the best of my knowledge, as at April 29, 2017, there were 65 Hometown Stores remaining.
Fourteen of those Hometown Dealer stores were identified for closure and liquidation in the Applicants’
initial application record, and have since been liquidated and closed during the pendency of the CCAA

proceedings.

25. On October 13, 2017, the Court ordered the liquidation of all of Sears Canada’s remaining stores
and assets, including the merchandise, furniture, fixtures and equipment owned by Sears Canada at the
remaining Hometown Dealer stores. All Hometown Dealer stores are set to be liquidated and closed on or

before January 21, 2018.

26. On December 8, 2017, the Court issued the Claims Procedure Order setting out the procedures to

be followed for the filing and determination of claims against the Applicants (“Claims Procedure Order”).

27. Under the Claims Procedure Order, the claims bar date is March 2, 2018.

D. Appointment of MNP

28. 129 Ontario has retained the services of MNP on behalf of the Class with respect to issues relating

to the Claims Procedure Order. In particular, MNP’s mandate involves:

(a) assisting counsel in the preparation of a questionnaire for all Hometown Dealers in the
Class to establish the types and quantum of claims of individual Hometown Dealers, including
requests for financial information, lease obligations, owner salaries and efforts to mitigate

damages;

(b) seeking the production of information and records from Sears Canada relating to the

Hometown Dealers, including sales volumes and commissions paid;

(c) analyzing the financial statements of Hometown Dealers and other information and

documents relating to their business and earnings;
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(d) researching industry financial benchmarks to determine a reasonable expectation of return

on investment for the Hometown Dealers;

(e) analyzing industry, economic and other factors affecting the business operated by the

Hometown Dealers, as applicable; and

® developing a matrix for the quantification of claims for damages advanced by the Class in

accordance with the Claims Procedure Order.

29. MNP will assist the Class in preparing and advancing a comprehensive and evidence-based
omnibus claim submission (“Omnibus Claim”) in the Claims Procedure Order. It is anticipated that the

Omnibus Claim will cover three types of damages claims:

(a) damages for the breach of obligations under the Dealer Agreement, including the asserted
obligation to exercise contractual discretion in accordance with the common law duty of good faith

and in accordance with the statutory duty of fair dealing under the Wishart Act;

(b) statutory misrepresentation damages under the Wishart Act, including damages for loss of
profits/opportunity caused by the misrepresentation/failure to disclose, and in particular, sections 5

and 7 of the Wishart Act; and

(c) damages from the termination of the Dealer Agreement under the CCAA proceedings for

the remaining 49 Hometown Dealers.

30. The Class is a creditor in these proceedings, and the MNP charge is necessary to allow the Class

to advance its Omnibus Claim against the Applicants under the Claims Procedure Order.

31. Given the complexity of the Dealer Agreements and the damages being sought in the Hometown
Dealers Class Action, the Class cannot effectively advance the Omnibus Claim in these CCAA proceedings

without the assistance of MNP. The appointment of MNP promotes access to justice for the Class.
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32. Appointing MNP as a financial advisor on behalf of the Class will ensure that the Omnibus Claim is
pursued efficiently and in a cost-effective manner. Absent the Omnibus Claim (which will consolidate the
Hometown Dealers’ damages claims), the Applicants and the Monitor may have to deal with the valuation of

hundreds of the Hometown Dealers’ claims on an individual basis.

E. Funding of MNP
33. It would not be possible for 129 to pay the reasonable fees and disbursements of MNP
out-of-pocket. 129 has retained counsel to prosecute the Hometown Dealers Class Action on a

contingency basis. MNP cannot be paid on a contingency basis.

34. As background, 129 began operating a Hometown store in June, 2007. During this time, my

livelihood depended on being adequately compensated by Sears.

35. During its last few years of operation, 129 did not generate enough earnings to pay me even

minimum wage for my full-time work as store manager.

36. The performance of 129 illustrates the dire situation faced by a typical Sears Hometown dealer. In
2012, after paying all expenses related to the business, 129 paid me $329 in total compensation for full-time
work over the year. In 2013, 129 paid me $54,102, from which | paid down $48,000 on my and my spouse’s
personal line of credit which was used to finance the operations of 129 or against the personal loan taken
out to purchase the shares of 129 in 2007. This left me with total net compensation of $6,102 for full-time

work over the entire year.

37. Due to the unsustainable financial losses, 129 gave notice of termination of the Dealer Agreement

in August, 2013 and the Dealer Agreement terminated effective December 14, 2013.

38. | have spoken with many other dealers who were in a similar financial predicament and were not
earning even minimum wage from the operation of their respective Hometown store and, as a result, had to
close their respective store. When the Hometown Dealers Class Action was commenced, there were

approximately 260 Hometown Dealers in operation. As stated above, by April, 2017, the number had fallen
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to approximately 65. It is my belief that it would not be possible for other class members to pay the

reasonable fees and dishursements of MNP out-of-pocket.

39.  Given the number of Hometown Dealers, their geographic dispersion, the complexity of the
Hometown Dealers potential damages claims and the relatively short timeframe in which to assemble and
formulate the Omnibus Claim, it is critical that MNP be appointed as soon as possible in order to ensure that

it has sufficient time to complete its mandate.

40. It is fair and equitable for the reasonable fees of MNP to be paid from the Applicants’ estate. it is
proposed that these fees will be repaid to the estate from any distributions made to the Class if the Omnibus
Claim is ultimately accepted by the Applicants and the Monitor or otherwise settled or determined to result
in a provable claim in acéordance with the Claims Procedure Order.

SWORN BEFORE ME at the City of
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1.

CLAIM

The plaintiff claims as against the defendant, Sears Canada Inc.:

(a) damages not exceeding $100,000,000 for:

(1)

(i)

(iii)

(iv)

breach of contract;

breach of sections 3 and 7 of the Arthur Wishart Act (Franchise

Disclosure), 2000, S.0. 2000, c. 3 (“Wishart Act”);

breach of sections 7 and 9 of the Franchises Act, S.A. 1995, c.
F-17 (“Alberta Act”), sections 3 and 7 of The Franchises Act,
C.C.SM., c. F156 (“Manitoba Act”), sections 3 and 7 of the
Franchises Act, SN.B. 2007, c¢. F-23.5 (“NB Act”), and sections 3
and 7 of the Franchises Act, RS.P.EI 1988, c. F-14.1 (“PEI
Act”), in respect of class members carrying on business in Alberta,

Manitoba, New Brunswick and Prince Edward Island, respectively;

breach of articles 6, 7 and 1375 of the Civil Code of Quebec, S.Q.
1991, ¢. 64 (“Civil Code”) in respect of class members carrying on

business in Quebec;

or, alternatively, an order directing individual hearings in respect of such

damages;

(b) further, and in the alternative, compensation and restitution for unjust

enrichment in the amount of $100,000,000;



(c) an accounting of all products sold by either of the defendants through direct
channels (as defined herein) and delivered directly to customers within each class
member’s defined market area since the inception of each class member’s Dealer
Agreerﬁent (as defined herein) and judgment in an amount equal to Retail

Commissions (as defined herein) on all such sales;

(d) a mandatory order directing the defendants to pay to the class members
Retail Commissions in respect of all products sold by either of the defendants
through direct channels and delivered directly to customers within each class

member’s defined market area;

(e) an accounting of all commissions paid to each class member in accordance
with section D of Schedule “A” to the Dealer Agreement since the inception of
each class member’s Dealer Agreement, and judgment for any shortfall arising

therefrom;

(f)  a declaration that the defendant is a “franchisor” within the meaning of the
Wishart Act, Alberta Act, Manitoba Act, NB Act and PEI Act (collectively, the

“Franchise Acts”);

(g) a declaration that each class member is entitled to the benefit of the Wishart
Act pursuant to the choice of law provision in the Dealer Agreement, and further
that each class member carrying on business in Ontario, Alberta, Manitoba, New
Brunswick and Prince Edward Island is entitled to the protection of the Franchise

Act applicable in its province;



(h) pre-judgment and post-judgment interest pursuant to the Courts of Justice

Act, R.S.0. 1990, c. C.43;

(i)  costs of this action on a substantial-indemnity scale, plus applicable goods

and services and harmonized sales taxes; and

(5))  such further and other relief as this Honourable Court deems just, including

all further necessary or appropriate accounts, inquiries and directions.

Summary of Claim

2. The class members comprise a network of approximately 260 “Sears Hometown”
stores operating in every province and territory of Canada pursuant to a standard dealer
agreement (“Dealer Agreement”) with the Sears defendants. The Dealer Agreement is a
franchise agreement within the meaning of the Franchise Acts, although Sears does not

comply with any applicable franchise legislation.

3k Sears uses its discretionary powers under the Dealer Agreement to make it
virtually impossible for a dealer to realize a profit unless it achieves exceptionally high,
and generally unattainable, revenues. The Hometown store program dooms dealers to
financial ruin while Sears reaps the rewards of the dealers’ hard work and investment.
The principal of the average class member labours 50-60 hours per week in its store for
the equivalent of minimum wage and receives no return on its investment. Many dealers
cannot afford to pay their principal any wage at all. Sears is well aware that the

Hometown store program is not economically viable for the dealers.



4. On the other hand, the Hometown store program is a very profitable distribution
channel for Sears. Sears realizes high profit margins on sales made through the
Hometown stores while downloading the high retail and handling costs onto the dealers
who operate on a subsistence compensation model. Even though Sears maintains
unilateral, discretionary power under the Dealer Agreement to adjust the dealers’
financial compensation in order to make the Hometown store model a successful one for
the dealers and Sears alike, Sears has ignored repeated pleas from the dealer body to
exercise its discretion to increase compensation to a sustainable level. Instead, Sears
squeezes ever more profit from the Hometown store program and leaves dealers to
languish and then fail. After a dealer finally exhausts its resources and gives up its store,
Sears reacquires and resells the store to a new dealer by misrepresenting the truth about

the system.

5. Sears perpetuates this predatory scheme through a number of means. First, it
conceals the economic reality about the Hometown store program from prospective
dealers. It does so by disregarding provincial franchise disclosure laws designed, among
other things, to provide full disclosure of all material facts related to the franchise system.
Instead of disclosing the truth about the economics of the network, it provides a common
information package to prospective dealers which touts the Hometown store system as

“brilliant,” “better than a franchise,” and a “smart business model.”

6. Once the dealer has signed the Dealer Agreement, often tying itself into a long-

term lease, the exploitation of the dealer continues:



(a) Sears maintains a compensation structure that results in the vast majority of
dealer-principals being unable to make a living wage from the business, let

alone realize a return on its investment and efforts.

(b) Sears poaches sales in the dealer’s market area by selling goods directly to
customers over the internet and telephone and ships those goods directly to
the customer, bypassing the dealer and avoiding paying compensation to the
dealer for sales in the dealer’s ‘Market Area’ as defined under the Dealer

Agreement.

(c) Sears charges and retains for itself an unauthorized “handling fee” on all

goods purchased online or by telephone and shipped to the dealer’s store.

(d) Sears has introduced new programs superficially designed to be revenue
neutral, but that in fact claw back for many dealers what little economic

benefits the program delivers to the dealers.

7. Additonally, beginning in 2014, Sears has failed in its obligation to reasonably
support and protect the Hometown store network by cutting financial support and
personnel directly supporting the Hometown store network. Sears has exacerbated this
failure by eroding the “Sears” brand in the public eye. It has done so by selling the leases
for many of its prime corporate “Sears” locations and other cuts to the support of its retail
business. These sales and cuts did not result in any funds being used to support or protect
the Hometown store network, but were instead used to pay extraordinary dividends to

Sears US-parent corporations.



8. Contrary to its duty of good faith and statutory duty of fair dealing, Sears carries
out these acts solely to maximize its own profits, and in complete disregard of the
dealers’ economic well-being, reasonable commercial interests and contractual

expectations.

9. Through these systemic actions, Sears has destroyed the right of dealers to enjoy
the fruits of the Dealer Agreement and has deprived the dealers of the opportunity to

fairly participate in revenues and profits generated by the Hometown store program.

Parties

10.  The plaintiff, 1291079 Ontario Limited, is incorporated under the laws of Ontario
and carries on business in the Town of Woodstock, Ontario, as a retailer under the “Sears

Hometown” store program.

1. The defendant, Sears Canada Inc. (“Sears”), is incorporated under the federal
laws of Canada and has its head office in the City of Toronto, Province of Ontario. Sears
is one of Canada’s largest retailers of home appliances, furnishings, mattresses,

electronics and apparel, among other things.

12. In addition to Hometown stores, Sears owns and operates its own retail outlets,
including full-line department stores and other smaller, specialty retail outlets. Sears also
sells products to customers through catalogue ordering, telephone ordering though its 1-
800 telephone number, and online through www.sears.ca (collectively, the “direct
channels”). Sears distributes catalogues across Canada where customers can order goods

from the catalogues, which are then either delivered directly to the customer or picked up



at a Sears retail outlet. Similarly, customers can order products directly from Sears
online from Sears’ website or through Sears’ 1-800 telephone number for direct delivery

or pickup at a Sears outlet.

13.  Atthe end of 2012, there were approximately 260 Hometown stores, 118 full-line

department stores, as well as other Sears retail stores.

14. The proposed class consists of all persons carrying on business as a Hometown
store under a Dealer Agreement with Sears at any time on or after January 1, 2011

(“dealers” or “class members”).

The Sears Hometown Store Program

15.  Hometown stores typically offer for sale major appliances, furniture, home
electronics, and outdoor power equipment among other things, and include a catalogue
merchandise pick-up location. Most Hometown stores are located in small towns and
more rural areas that lack the market size to support a full-line department store, which

are generally located in large urban and suburban shopping centres.

16. Dealers do not pay any upfront fees to Sears to be part of the Hometown stores
program, but must pay for the fixturing and design of their stores. Dealers are also
responsible for securing a lease for the premises for the Hometown store and the costs of
leasehold improvements. While Sears provides some of the equipment used in the
operation of the Hometown store (such as the POS system so Sears can track sales), a

dealer purchases all the other equipment and fixtures not provided by Sears. Typically, a
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dealer is required to spend between $50,000 - $100,000 to get its Hometown store up and

running in addition to its lease commitments.

17. Under the Dealer Agreement, with the exception of purchasing most inventory, a
dealer is responsible for all expenses in running its Hometown store. The dealer is
responsible for securing the premises, paying staff, utilities, and all other business

expenses that are required to operate the Hometown store.

18.  With respect to most inventory, according to the Dealer Agreement, the dealer
acts as bailee for Sears, which places the inventory with the dealer on consignment.
When an item is sold at the Hometown store, according to the Dealer Agreement, title to
the inventory transfers directly from Sears to the customer and all payments for
merchandise by the customer are the property of Sears. All credit card payments are

directed to Sears. All cash payments are deposited into Sears’ bank account.

19. Sears controls what merchandise is offered for sale at each Hometown store and
at what price. A dealer has little input on what merchandise is sold at its Hometown
store. Sears also controls what inventory is on display and the general layout of the

Hometown store.

Dealer’s Revenue Streams

20. A dealer does not earn revenue directly from the customers that shop at the
Hometown store (except from the sale of parts and accessories, as to which see paragraph
72 below). Rather, Sears pays the dealer a commission for merchandise sold at the

Hometown store. Each category of items offered (for example, major appliances) has a
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set commission rate. On average, the commission paid by Sears is about 10% of the
retail price of the merchandise (the “Retail Commissions”). Therefore, if a dealer sells
$1,000,000 of merchandise at its Hometown store, Sears will pay the dealer

approximately $100,000 in Retail Commissions.

21.  In addition to Retail Commissions, a dealer earns 4.5% of the retail price of goods
ordered through the direct channels that are picked-up at the dealer’s Hometown store

(“Direct Channel Commissions”).

22. A dealer also earns a 3% commission of the retail price of goods if a catalogue

order is made from the dealer’s Hometown store (“Catalogue Commissions”).

23. A dealer also earns $25 for an item that is purchased at another Sears’ retail
location (including other Hometown stores) and picked up at the dealer’s Hometown
store, and an additional $10 for each additional item in a multi-piece order (“Retail

Handling Commissions”).

24, Retail Commissions, Direct Channel Commissions, Catalogue Commissions and
Retail Handling Commissions are hereinafter collectively referred to as “commissions”

or “compensation”.

25.  The majority of a dealer’s revenue comes from Retail Commissions.

26.  If a customer cancels or returns an item purchased from the dealer’s Hometown

store, the dealer’s commission is reduced by the commission originally paid on the sale
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of the good without compensation for handling. The dealer is also responsible to pay

Sears for unpaid goods in certain cases where a customer does not make proper payment.

Hometown Store Program Is Not Viable for Dealers

27. Hometown stores are a very profitable business segment for Sears. On the sale of
a typical good at a Hometown store, Sears realizes a gross margin of approximately 36%.
Out of that 36%, Sears pays the dealer approximately 10% for the Retail Commissions
and keeps the remaining 26% for itself, despite the fact that virtually all of the costs of
selling the good are borne by the dealer. Out of the dealer’s 10% Retail Commissions, it
must pay rent, employees, utilities and all other expenses needed to keep the Hometown

store operating.

28.  The effect of the Sears Hometown Program is that the vast majority of dealers
barely earn enough commissions to cover their expenses and pay their principals
minimum wage. Many dealers are unable to pay their principals more than a token
amount for their 50-60 hour work week. Very few dealers generate enough income to
pay their principals a living salary and earn a return on their investment. Many dealers
hang on out of fear that by closing their store, they will be forced into bankruptcy due to

lease obligations and employee obligations.

29. Sears, on the other hand, profits handsomely from the Hometown store program.
By realizing an approximately 36% gross margin from the sale of goods (and even after
covering its own expenses for distribution and maintaining the Hometown Secars

program), the Hometown store program has been a huge boon to Sears’ profitability
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while the dealers struggle to stay in business and not lose their initial investment and be

exposed to claims from landlords, employees and the like.

30.  Sears knows that the Hometown store program is unsustainable for the dealers.
After a dealer eventually runs out of money, Sears simply appoints a new dealer operator

to run the Hometown store.

31.  The commissions under the Dealer Agreement, which directly impact the viability
of the dealer network, can be changed by Sears in its sole discretion on 90 days’ notice to
the dealers. Because of this unilateral discretion to change the commissions, Sears has a
duty of good faith and a statutory duty of fair dealing under section 3 of the Wishart Act
to exercise its discretion in a manner which is fair and commercially reasonable taking
into account the interests of both Sears and the dealership network at large. Sears has
instead breached such unilateral and discretionary powers by perpetuating a predatory
system of under-compensation which forces dealer-principals to labour 50-60 hours per
week in return for subsistence compensation which Sears knows is insufficient to meet
their basic financial needs, and which provides no return on the dealers’ financial

investment and efforts.

32. Sears is fully aware of that the commissions structure of the Dealer Agreement is
unsustainable and that Retail Commissions need to be increased to at least 15% of sales
on average in order for the dealership network to be viable. However, instead of

increasing commissions pursuant to its unilateral and discretionary powers, Sears has:

(a) lowered dealers’ commission rates;
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(b) unlawfully competed for sales by selling and shipping directly to customers
within the dealers’ market area through the direct channels without
compensation to the dealers and offered lower prices through the direct

channels while prohibiting dealers from price matching;

(c) implemented a handling fee on catalogue sales for its sole benefit and

without sharing of such fee with the dealers who do the actual handling; and

(d) removed local store advertising subsidies and converted such advertising to

national advertising.

33. Further particulars of these actions are provided in the following paragraphs.

(a) Lowering of dealers’ commissions

34. In August 2012, Sears reduced the average Retail Commission rates paid to

dealers.

35.  Under the Dealer Agreement, Sears reserves the right to modify the Retail
Commissions paid to dealers by providing no less than 90 days’ written notice to the
dealers. In light of the vulnerability of the dealers, whose only compensation are the
commissions set by Sears, modifications to the Retail Commissions must be carried out
fairly, in good faith and in accordance with reasonable commercial standards. Such
modifications must also be made with proper motive and taking into account the dealers’

reasonable expectations of profit.
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36. At the same time, in order to offset the reduction in Retail Commissions, Sears
introduced a 1% bonus commission if the customer purchases the item using a Sears-
branded credit card (the “Cardshare Program”). Under the Cardshare Program, if a
customer purchases an item at the Hometown store using its Sears’ credit card, Sears
pays the dealer a 1% bonus commission, in addition to the Retail Commission regularly

paid on the sale of the item.

37. When Sears introduced the Cardshare Program, Sears represented to the dealers
that the reduction in Retail Commissions would not have a negative effect on a dealer’s
commissions, and would result in an increase in revenue for the dealers. Sears sent to
every dealer a customized report summarizing the net effects on total commission under

the Cardshare Program.

38.  Through the Cardshare Program, Sears encourages dealers to push customers to
buy their products using the Sears’ credit card. Sears does this because it has an
agreement with the underwriter for the Sears credit card that pays Sears a substantial
undisclosed rebate on goods bought using the Sears’ credit card (“Credit Card
Rebates™). Sears then uses a small part of the Credit Card Rebates to pay the dealer the
1% bonus under the Cardshare Program. A dealer has little control over whether a good
is purchased using a Sears credit card other than to try to promote and encourage the use
of the card. The change in Retail Commission has had a net negative effect on many

dealers’ revenue to the benefit of Sears.
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39. Section 16.07 of the Dealer Agreement states: “[tlhe Dealer shall not be
required to pay additional costs for Sears established credit plans or approved third

party credit plans” (Emphasis added).

40.  The Credit Card Rebates is money that is properly payable to the dealers as the
dealers are the merchants who transact with the customers. To the extent that such
amounts would otherwise have been payable to the dealers but, through negotiation,
Sears has directed the third party credit provider to pay such amounts to itself, then such
amounts are “additional costs” and are in breach of section 16.07 of the Dealer

Agreement.

41. Further, the lowering of Retail Commissions in August 2012 was an additional
cost to the dealer for approved third-party credit plans in breach of section 16.07 of the

Dealer Agreement.

42.  The lowering of the Retail Commissions in August 2012 and the receipt of Credit
Card Rebates by Sears, individually and together, in circumstances where Sears is aware
that the Hometown dealer program is unsustainable for the dealers, have been carried out
in complete disregard of the interests of the dealers and in a purely self-preferential
manner by Sears. Such conduct is a breach of the duty of good faith and the statutory

duty of fair dealing under the Wishart Act.

43,  The Credit Card Rebates are not disclosed to a prospective dealer before it enters
into the Dealer Agreement in a disclosure document or otherwise, contrary to section 5(4)

of the Wishart Act and section 6(8) and the general regulation thereto, O. Reg. 581/00.
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The dealers claim damages in respect of such non-disclosure under section 7 of the

Wishart Act.

44,  Further, and in the alternative, Sears has been unjustly enriched through the
receipt of the Credit Card Rebates and the lowering of the Retail Commissions in August

2012.

45, Further, because the dealers are the merchants who transact with the customers
directly as independent businesses, the Credit Card Rebates are ordinarily payable to
them, but have been redirected through negotiation between Sears and the third-party
credit card underwriters to be paid entirely to Sears. Accordingly, the Credit Card
Rebates are indirect payments by the dealer to Sears or its associate within the definition
of “franchise” under section 1(1) of the Wishart Act as discussed more fully below under

the heading “Sears is a Franchisor under the Franchise Acts.”

(b) Sears directly competes within dealers’ market area

46. Sears undercuts the dealers’ revenues by competing with Hometown stores
through the direct channels and shipping directly to customers in the dealer’s market area.
Hometown stores are generally located in small towns or rural areas. Under section 4.01
of the Dealer Agreement, Sears reserves the right to “acquire, own, license, operate or
authorize others to operate and advertise other Sears stores physically located within the
[dealer’s] Market Area,” but only if, “in Sears [sic] sole discretion, acting reasonably, the
Market Area can support such expansion” (emphasis added). “Market Area” is defined in

the plaintiff’s Dealer Agreement as Woodstock, Ontario.
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47. Unlike with respect to the placement of physical stores, Sears did not reserve to
itself the right to compete with the dealers” stores through the direct channels and direct-
to-customer shipping. The Dealer Agreement does not permit Sears to compete in the
dealer’s Market Area using direct shipping though the direct channels. Despite this, Sears
actively competes in the dealer’s Market Area by selling through the direct channels and
shipping directly to customers residing in the dealers’ Market Area. Sears also sends
promotional emails and flyers to customers in the dealer’s Market Area encouraging them
to order products through the direct channels. Sears does not pay commissions to the
dealers in respect of direct channel sales shipped directly to a customer in the dealer’s

Market Area.

48.  The effect of Sears competing through its direct channels has been a material
decrease in dealers’ revenues, as customers are increasingly purchasing products through

the direct channels and Sears is actively encouraging them to do so.

49. In addition to unlawfully encroaching upon the dealers’ Market Area, Sears
undercuts the dealers through its online business by incentivizing the customer to buy the
item online through such things as “free shipment” promotions, “daily deals” and other
online promotions. This results in greater profits to Sears than if the customer bought
from a dealer’s store as it results either in lower commissions to be paid to the dealer (if
the online customer picks up the product from the dealer’s store), or bypasses the dealer
completely if the product is shipped directly to the customer. If the customer returns to a
dealer store a good purchased online that was shipped directly, the dealer store receives

no compensation for handling.
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50. Sears sells online directly into the dealers’ Market Area. Sears competes through

www.sears.ca.

51.  The sale of products by Sears through direct channels shipped directly to

customers in the dealers’ Market Areas is a breach of the Dealer Agreement.

52. Alternatively, if Sears is permitted to compete in the dealer’s Market Arca
through the direct channels by shipping directly to customers (which is strictly denied),
then, by analogy to section 4.01 of the Dealer Agreement, Sears can only compete in the
dealers’ Market Area in such manner if it can reasonably establish that the Market Area
can support such competition. Because the Hometown store program is, to Sears’
knowledge, unsustainable for the dealers, Sears is not permitted to compete with the
Hometown stores through its direct channels unless it pays full Retail Commissions to the

dealers for all direct channel sales within the dealer’s Market Area.

53.  Further and in the alternative, by engaging in such competition, Sears has failed to
take the dealers’ reasonable commercial interests into account or comply with the duties
of good faith and fair dealing, and has been unjustly enriched by not paying Retail

Commissions to the dealer in respect of direct channel sales into its Market Arca.

54. Accordingly, the dealers request a mandatory order requiring Sears to pay Retail
Commissions to the dealers in respect of direct channel sales into its Market Area and an
accounting of all direct channel sales into their Market Area since the inception of their

respective Dealer Agreement.

(© Sears imposes unlawful “handling fee” on catalogue sales
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55. Sears charges a $3.95 flat “handling fee” for Hometown store customers that
purchase items through a direct channel and choose to ship to a Hometown store for pick-
up. Customers generally purchase items through a direct channel because the specific

item is not offered for sale at the Hometown store.

56.  Although it is the dealer which handles the item when the customer picks it up
from the Hometown store, Sears keeps the entire handling fee for itself and does not

share the fee with the dealer.

57.  The effect of the handling fee is to discourage customers from having items
purchased through a direct channel shipped to a Hometown store for pickup and to

encourage customers to have the item shipped directly.

58.  The handling fee is not permitted by the Dealer Agreement. Indeed, Sears
highlights on its website page devoted to “Business Opportunities” for “Dealer Store
Owners” that one of the benefits of the Hometown stores program is that there is “no
merchandise shipping or handling fee.” The imposition of the handling fee is a breach of
the Dealer Agreement. Alternatively, the imposition of the handling fee in circumstances
where Sears is aware that the dealer compensation is systemically inadequate constitutes
a breach of the duties of good faith and fair dealing and/or unjust enrichment on the part

of Sears.

59.  Further, because the dealers handle the merchandise and transact directly with the
customer, any handling fee is earned by the dealers, not by Sears. Because Sears directs

the customer to pay the entire handling fee to Sears, the handling fees are indirect
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payments by the dealer to Sears or its associate within the definition of “franchise” under
section 1(1) of the Wishart Act as discussed more fully below under the heading “Sears is

a Franchisor under the Franchise Acts.”

(d) Removal of local store advertising subsidies

60.  Pursuant to section 19.01 of the Dealer Agreement, Sears is required to share
advertising costs undertaken by a dealer. Until August 2012, after a dealer performed
local advertising, which included distributing flyers, placing radio ads or other forms of
local advertising, the dealer would submit the invoice to Sears who would reimburse the
dealer for 50% of the cost pursuant to section 19.01 and Part H of Schedule “A” of the

Dealer Agreement.

61.  As part of this local advertising, Sears would create, at its own cost, advertising
templates for flyers that dealers could distribute. A dealer would only be required to pay
for the distribution costs of the flyer (usually through the local newspaper) and Sears

would reimburse 50% of the distribution costs.

62. Beginning in August 2012, Sears implemented fundamental changes to the local

advertising reimbursement program. The changes included three components:

(a) With respect to flyers, Sears agreed to pay 100% of the production and
distribution costs of a flyer. However, Sears maintained the discretion
whether to distribute the flyer in a particular dealer’s market area. If Sears
did not distribute the flyer in the dealer’s market area, the dealer would be

responsible for 100% of the distribution costs;
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(b) With respect to radio and newspaper ads, Sears agreed to pay 100% of
producing radio scripts and the production of the newspaper advertisement.
The dealer would then be responsible for 100% of the costs of running the

radio or newspaper advertisements; and

(c) Periodically, Sears agreed to pre-approve various subsidies with respect to
other local advertising, which a dealer was permitted to take advantage of.
Otherwise, the dealer was required to request pre-approval from Sears for
other local advertising, for which Sears would then decide whether to offer

any reimbursement.

63.  The net result of these changes is that dealers are now paying more for local
advertising. Further, all of the flyers or advertising templates created by Sears for use by
dealers are for national advertising and often include items that are not even offered for
sale at the dealer’s Hometown store. Such flyers also encourage customers to order
through a direct channel and thereby completely bypass the dealers if products are
shipped direct-to-customer. As such, in addition to the increase in direct costs placed on
dealers through the changes to the advertising programs, Sears now charges dealers for
what amounts to the right to advertise for Sears’ other distribution channels. It is a

detriment to the dealers to advertise products which are unavailable at their stores.

64. The changes initiated in August 2012 are a breach of section 19.01 and Part H of
Schedule “A” of the Dealer Agreement. Alternatively, in circumstances where Sears is

aware that the dealer compensation is systemically inadequate, such changes constitute a
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breach of the duties of good faith and fair dealing and/or unjust enrichment on the part of

Sears.
65.  Further, to the extent that dealers are or were at any time under their current
Dealer Agreements required to pay for:

(a) part or all of the advertising of items not generally offered for sale at

Hometown stores, or
(b) advertising which, in whole or in part, constitutes national advertising,

such payments are or were indirect payments by the dealer to Sears or its associate within
the definition of “franchise” under section 1(1) of the Wishart Act as discussed more

fully below under the heading “Sears is a Franchisor under the Franchise Acts.”

Sears is a Franchisor under the Franchise Acts

66. Throughout this statement of claim, any reference to a section in the Wishart Act
shall mean and include such equivalent section in the other Franchise Acts, as applicable,

in accordance with the following table:

Wishart Act section Manitoba Act, NB Act and | Alberta Act section
PEI Act sections

1(1) 1(1) 1(1)

3 3 i

5 5 4

7 A 9

11 11 17

67.  The Sears Hometown dealer program meets the criteria of a “franchise” under

section 1(1) of the Wishart Act, namely: (i) the sale of goods associated with the
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franchisor’s name; (ii) the exercise of significant control by the franchisor over the
business of the franchisee, and (iii) direct or indirect payments by the franchisee to the
franchisor or its associate. Each of these criteria is discussed in the following

subparagraphs:

(a) Sale of goods associated with the Sears name: The Dealer Agreement
grants the dealer the right to sell, offer for sale or distribute goods or services that
are substantially associated with Sears’ trade-mark, service mark, trade name,

logo or advertising or other commercial symbols.

(b) Significant control: Sears exercises significant control over a dealer’s
method of operation, including building design and furnishings, locations,
business organization, marketing techniques or training. To take but a few
examples, the dealer must carry only Sears products (s. 6.01); must sell products
at the selling price determined by Sears (s. 6.09); must comply with Sears’
operations manual (s. 5.08); and, may only advertise using approved advertising

materials (s. 19.0); and

(c) Payments to Sears or its associates: The dealer is required by contract
or otherwise to make direct or indirect payments to Sears or its associate in the
course of operating the business or as a condition of acquiring the franchise or
commencing operations. The types of payments which the dealer is required to

make are set out in the following paragraphs.
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(i) Consignment sale is indirect payment by dealer to Sears

68. Sears has structured the Dealer Agreement so that the payments required to be
made by the dealer for inventory are ostensibly made by the retail customer directly to
Sears. Using the artifice of a consignment contract, payment for inventory purchased
from a dealer is deemed by the Dealer Agreement to be a payment made by the customer
directly to Sears. Such payment, however, is for all intents and purposes an indirect form
of payment of inventory by the dealer to Sears via the customer. Such payments qualify
as indirect payments to Sears by the dealer in the course of operating the business and

therefore satisfy the “payments” requirement under the definition of “franchise.”

69.  Although the Dealer Agreement states that title to the inventory does not pass to
the dealer but passes directly from Sears to the retail customer, Section 26 of the Dealer
Agreement reveals that transactions between the dealer and its customer are made by the
dealer as principal and not as a mere agent or bailee of Sears. Section 26 provides,

among other things:

a. “The Dealer agrees that all purchases and contracts, made by it in connection with
the operation of the Dealer Store and this Agreement shall be made solely in the

name of the Dealer...”

b. “The Dealer further agrees not to do any act or make any statement that may
imply that the Dealer or the Dealer Store is a branch of Sears or, that Sears in any
manner owns, controls or operates the Dealer Store or, that any relationship exists
between Sears and the Dealer other than that of the Dealer being an independent

contractor of Sears.”
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c. “Nothing in this Agreement shall be construed to create a partnership, joint
venture or agency relationship between Sears, Sears Roebuck, the Dealer, the
Guarantor or any agent, employee or affiliate of the Dealer. The parties agree that

the Dealer is an independent contractor.”

d. “the Dealer must clearly display on or near the principal entrance of to the Dealer
Store a decal provided by Sears, which states ‘SEARS AUTHORIZED RETAIL

293

DEALER independently owned and operated by [dealer name]’”.

70.  Pursuant to sections 16.10 and 16.11 of the Dealer Agreement, the dealer is
responsible to pay Sears for unpaid goods in certain cases where a customer does not

make proper payment.

71. Such provisions indicate that the dealer transacts the sale of goods with its
customer in its own name, as principal and not as agent. The consignment provisions in
the Dealer Agreement are a transparent attempt to avoid the application of the Wishart
Act. The plaintiff pleads and relies on section 11 of the Wishart Act to the extent that
such provisions would otherwise have the effect of depriving the class members of their

rights under the Wishart Act.
(ii)  Purchase of products by dealer from Sears are direct payments

72. In addition to taking inventory ostensibly on consignment, dealers are required to
purchase certain inventory, primarily parts and accessories, directly from Sears. The
dealer must purchase such parts and accessories only from Sears pursuant to section 6.01

of the Dealer Agreement (unless Sears authorizes a dealer to purchase from a person
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other than Sears). Such purchases constitute direct payments by the dealer to Sears

within the meaning of section 1(1) of the Wishart Act.

(iii)  Credit Card Rebates are indirect payments by the dealer to Sears

73.  As stated in paragraph 45 above, Credit Card Rebates are indirect payments by
the dealer to Sears or its associate.

(iv)  Handling fees are indirect payments by the dealer to Sears

74.  As stated in paragraph 59 above, handling fees are indirect payments by the dealer
to Sears.

v) Advertising payments are indirect payments by the dealer to Sears

75.  As stated in paragraph 65 above, to the extent that the dealers pay for advertising

which is, for all intents and purposes, national advertising, such payments are indirect

payments by the dealer to Sears or its associate.

76.  Accordingly, the Dealer Agreement is a “franchise agreement” within the

meaning of the Wishart Act.

77.  All class members are entitled to the protection of the Wishart Act pursuant to the

choice of law in section 33.01 of the Dealer Agreement.

78.  Alternatively, all class members carrying on business in Ontario, Alberta,
Manitoba, New Brunswick and Prince Edward Island are entitled to the protection of

their province’s respective Franchise Act.
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Breach of Duties of Good Faith and Fair Dealing

79.  Sears is a “franchisor” within the meaning of the Wishart Act.

80. Sears owes the class members a duty of fair dealing in the performance and

enforcement of the Dealer Agreement under section 3 of the Wishart Act.

81.  Further and in the alternative, Sears owes a duty of utmost good faith in the
performance and enforcement of the Dealer Agreement particularly in the exercise of all
discretionary rights affecting dealer compensation. Further, Sears owes dealers in the
Province of Quebec a duty of good faith in the performance of its obligations under the

Dealer Agreement pursuant to articles 6, 7 and 1375 of the Civil Code.

82.  The Dealer Agreement grants Sears the discretion to modify the commissions
under the Hometown store program. Such discretionary rights must be exercised not
solely for Sears’ goal of profit maximization, as it has done, but in order to maintain a
dealership network that fairly compensates both Sears and the dealers for their respective

investments of labour and capital.

83. Sears’ contractual rights and obligations must be considered and applied in light
of the vulnerability and the dependence of dealers, who, by virtue of the Dealer
Agreement, sell only the products that Sears provides them at prices set by Sears, and

whose compensation is set by Sears.

84.  Sears’ contractual rights to set and modify dealer compensation imposes an

obligation on it to set and maintain commission rates that afford the dealers a reasonable
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opportunity to pay their expenses including a reasonable salary for their dealer-principals
and realize a reasonable return on their investment. By refusing to do so, Sears has
breached the Dealer Agreement including the duty to perform its obligations thereunder

in good faith and has breached the statutory duty of fair dealing under the Wishart Act.

85. Sears has a continuing duty to act reasonably, and to adjust dealer compensation,
including Retail Commissions, to reflect the economic realities in which the dealers
operate. Sears cannot use its unilateral and discretionary powers to condemn the dealers
to a compensation structure which Sears itself has acknowledged is “broken” and
unsustainable for the dealers while Sears itself realizes significant profits from the

Hometown stores system.

86. In carrying out its discretionary powers in respect of dealer compensation, Sears
has acted with improper motive and without taking the dealers’ reasonable commercial

interests and contractual expectations into account by:

(a) maintaining a compensation structure that results in the vast majority of
dealers working for subsistence compensation and not realizing any return

on their investment and sweat equity;

(b) introducing new programs such as the Cardshare Program superficially
designed to be revenue neutral to the dealers, but that, in fact, further claw

back what little economic benefits the program delivers to the dealers;

(c) unlawfully competing in the dealers’ Market Areas through direct channel

sales shipped directly to the customer as pleaded above;
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(d)  receiving the Credit Card Rebates as pleaded above;

(e) charging an unauthorized “handling fee” on all direct channel sales shipped

to the dealer’s store as pleaded above; and

63) clawing back payments for local advertising as pleaded above.

87. In so doing, Sears has breached the Dealer Agreement including the duty to
perform its obligations thereunder in good faith, has breached the statutory duty of fair
dealing under the Wishart Act, and has acted contrary to the duties contained in articles 6,

7 and 1375 of the Civil Code.

Breach of Statutory Disclosure Obligations

88. Sears is required under the Wishart Act to deliver to prospective dealers a
statutorily prescribed disclosure document at least 14 days before a dealer signs any

agreement or pays any money related to a Hometown store dealership.

89.  The disclosure obligations under the Wishart Act apply to all class members

pursuant to the choice of law provision in section 33.01 of the Dealer Agreement.

90. Alternatively, the disclosure obligations under the Franchise Acts apply to all
class members carrying on business in the province in which the respective Franchise Act

applies.

91.  The disclosure document required under each of the Franchise Acts must contain
complete and truthful information about the franchise system, supported by a certificate

signed by two of Sears’ officers or directors. The purpose of the disclosure document is
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to ensure that a franchisee can decide whether to enter into the proposed franchise

agreement with full and complete information.

92.  Sears has failed to provide a disclosure document to any dealer. Had it done so, it

would have had to disclose all “material facts” regarding its franchise system, as defined

in the Franchise Acts and their corresponding regulations. In addition to the prescribed

material facts set out in the Franchise Acts and their corresponding regulations, Sears

would have had to disclose such material facts as:

(a)

(b)

(©)

(d

(e)

the percentage of dealers that were not profitable because of the inadequate

compensation structure;

the percentage of dealers that exhaust their resources and cease operating

within a few years of opening;
whether revenues of Hometown stores have been steadily declining;

Sears competes directly with the dealers by selling into their Market Area
through direct channel sales shipped directly to the customer in respect of

which Sears pays no commissions to the dealers;

Contrary to the statement on Sears website devoted to “Business
Opportunities” for “Dealer Store Owners” that there is “no merchandise
shipping or handling fee,” Sears charges and keeps for itself a “handling
fee” of $3.95 for items purchased through a direct channel for shipment to a
Hometown store, even though the dealer handles the item when the

customer picks it up from the Hometown store; and
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43 Sears does not share the costs of local advertising undertaken by the dealer

contrary to section 19.01 and Part H of Schedule A of the Dealer

Agreement.
93.  Sears did not provide a disclosure document to any class member.
94. By failing to provide a disclosure document, Sears has breached section 5 of the

Wishart Act entitling the dealers to damages under section 7 thereof.

95.  Further, each of the omissions pleaded at paragraph 92 above constitutes a
misrepresentation within the meaning of sections 1(1) of the Wishart Act entitling the

dealers to damages under section 7 thereof.

96. Sears further breached its disclosure obligations by providing prospective dealers
with a franchise brochure (the “Brochure”) that made the following misrepresentations

about the Hometown store system:

(a) “[t]his business model is brilliant. You partner with Sears and own one of

our prestigious community stores”;

(b) “... we have created an opportunity to move up the escalator of business
ownership and have concentrated on the elements that are critical to

success”;

(©) “Sears wants you, our partner, to succeed. In fact, we take a personal and

financial interest in your success”;

(d) “Better than a Franchise”
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(e) “A Smart Business Model;” and

® “as a Sears Hometown Store owner, you will have a competitive advantage

not normally associated with small businesses.”

97.  Each of these representations contained in the Brochure was false and misleading.
Sears was negligent, reckless or careless in making such representations and in failing to
disclose any of the material facts set out in paragraph 92 above to prospective Hometown

dealers.

98. Sears knew and intended at all material times that the information contained in the

Brochure would be used to induce members of the public to become Hometown dealers.

99. Sears knew and intended at all material times that prospective dealers would rely
reasonably to their detriment upon the Brochure in making their decision to become a

Hometown dealer.

100.  Prospective Hometown dealers were entitled to, and did, reasonably rely on the
Brochure and the lack of disclosure of the material facts set out in paragraph 92 in

making a decision to become Hometown dealers.

101.  The plaintiff pleads and relies on article 1375 of the Civil Code.
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Failure to Support and Protect the Brand

102. It is a fundamental obligation of Sears under the Dealer Agreements that Sears
would take proper measures and reasonable steps to support and protect the Hometown

store network and the Sears brand by:
(a) providing proper support to the Hometown store network and Sears brand;

(b) promoting the ongoing success of the Hometown store network and Sears

brand; and
(c) meeting and addressing market challenges facing the Hometown store

network and Sears brand.

103. In addition to the particular conduct described above, beginning in 2014 and
continuously since then, Sears has breached the obligations set out in paragraph 102

above by:
(a) eliminating support staff positions for the Hometown stores;

(b) nearly doubling the number of Hometown stores that a district manager is

responsible for overseeing;

(©) reducing or not conducting any product education sessions for Sears

products for Hometown store dealers;

(d) having constant turnover of management and other Sears personnel
responsible for the oversight, strategy and direction of the Hometown store

network; and

(e) reducing advertising and promotion of the Hometown stores.
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104. In addition to its failure to support and protect the Hometown store network, Sears
has eroded the “Sears” brand and failed to promote the ongoing success of the “Sears”
brand by selling the leases and closing its flagship corporate Sears locations across
Canada, including the locations at Toronto’s Yorkdale Shopping Centre and
Mississauga’s Square One Shopping Centre in June, 2013 and Toronto’s Eaton Centre in
October, 2013. These closures have had an immediate negative effect on the “Sears”
brand and in turn, the Hometown store network. Additionally, Sears has engaged in other
cost-cutting measures, including eliminating head office personnel and support staff for
its Parts and Service department, transferring customer service support overseas, and
outsourcing the fulfillment of catalogue orders to third parties and no longer owning or
operating the warehouse that was used to fulfill catalogue orders resulting in missed or

delayed customer orders, all to the detriment of the Hometown store dealers.

105. Rather than reinvesting the proceeds from the sale of the leases and other cost-
cutting measures into supporting or promoting the the Hometown store network or
“Sears” brand, Sears used such funds to pay out extraordinary dividends to its
shareholders, with the primary beneficiaries being Sears’ American parent corporations

who owned a majority shareholding in Sears.

106. As a result of the aforementioned conduct, Sears has failed to take reasonable
steps to support and protect the Hometown store network and has: (i) breached the Dealer

Agreements, including the duty to perform its obligations thereunder in good faith; (ii)
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breached the statutory duty of fair dealing under the Wishart Act; and (iii) acted contrary

to the duties contained in articles 6, 7 and 1375 of the Civil Code.

Harm to Dealers

107. As a direct result of the aforementioned acts and omissions, Sears has realized
significant revenues and profits on the Hometown stores program while the dealers’
revenues and profits have declined. Sears has deliberately kept commission rates low
even though it was aware that commission rates were insufficient to cover the basic costs
of running a Hometown store and that the dealers must use their dwindling revenues to
pay for significantly increased costs of operation. By virtue of its acts and omissions
pleaded above, Sears has destroyed the right of dealers to enjoy the fruits of the Dealer
Agreement and has deprived the dealers of the opportunity to fairly participate in the

revenues and profits generated by the Hometown store program.,

108. Sears’ aforementioned breaches have caused a drastic reduction in the number of
Hometown stores from approximately 260 at the end of 2012 to less than half of that by

the fourth quarter of 2015.
109. As a direct and foreseeable consequence of the acts and omissions pleaded above,
dealers are entitled to substantial damages for:

(a) breach of contract, including breach of the duty of good faith;

(b) breach of the statutory duty of fair dealing under section 3 of the Wishart
Act (or, in the event that the Wishart Act does not apply to class members

carrying on business outside of Ontario, under the corresponding section of
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the Franchise Acts and articles 6, 7 and 1375 of the Civil Code in respect of
each class member carrying on business in a province in which a Franchise

Act applies or in Quebec as the case may be); and

(©) statutory misrepresentation under section 7 of the Wishart Act (or, in the
event that section 7 of the Wishart Act does not apply to class members
carrying on business outside of Ontario, under the corresponding section of
the Franchise Acts and article 1375 of the Civil Code in respect of each
class member carrying on business in a province in which a Franchise Act

applies or in Quebec as the case may be)-

110. Further and in the alternative, Sears must account for and disgorge all profits
unreasonably retained as a result of its acts and omission described above. Sears has

retained these profits unjustly, to the detriment of dealers and without juristic reason.

Accounting of Catalogue Sales Commissions

111.  Section D of Schedule “A” to the Dealer Agreement provides that the dealer “will
be provided with a statement each month which outlines how the Compensation was
calculated”. In breach of this section, Sears provides the dealers with a lump sum amount
on their monthly statements showing commissions paid but no accounting of how the
commissions were calculated. Dealers are unable to verify the amounts or the basis for
such calculations. Despite requests from the dealers or their representatives, Sears has

failed to properly account to the class members for commissions.
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112. Sears has breached the Dealer Agreements by failing to account. Accordingly,
the dealers request a complete account of all commissions since the inception of their

Dealer Agreements and judgment for any shortfall arising therefrom.
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REASONS FOR JUDGMENT

GRAY J.
[1] The plaintiff was a “Sears Hometown Store” operator. Sears is a well-known, large
retailer.
[2} This case has to do with the relationship between operators of Hometown Stores and

Sears. In substance, it is alleged that Sears has taken inappropriate and undue advantage of its

position, to the unlawful disadvantage of the store operators.

[3] In this motion to certify an action as a class proceeding, the plaintiff seeks to represent
a class of persons who had, or have, Hometown Store contracts with Sears. [t is said that the
contractual arrangements constitute the members of the class as “franchisees” and the defendants
as “franchisors”, thus making applicable the provisions of the Arthur Wishart Act (Franchise
Disclosure), 2000, S.0. 2000, c. 3. If so, the provisions of that Act bring into play certain

disclosure obligations that have not been fulfilled, and a number of substantive provisions that
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give rise to statutory causes of action and potential damages. In the alternative, it is alleged that
the defendants have breached their common-law obligation of exercising discretion under the

agreements in good faith, thus giving rise to damages,

[4] For the reasons that follow, the motion is granted and this action is certified as a class

proceeding.

Background

[5] As T will discuss more fully later, the plaintiff is required to satisfy the requisites of
section 5(1) of the Class Proceedings Act, S.0. 1992 ¢.6, as amended. With respect to the issue
of whether a cause of action is disclosed, only the pleadings are to be examined. Regarding the
other criteria, it is incumbent on the plaintiff to show that there is some basis in fact to support

the conclusion that each criterion has been met.

{6} With these requirements in mind, I will discuss the basis of the claim and the defences

as outlined in the pleadings, and some of the evidence that is relevant to the other criteria.

[7] The plaintiff alleges that the members of the class comprise a network of approximately
260 “Sears Hometown Stores” pursuant to a standard Dealer Agreement. The plaintiff alleges
that the Dealer Agreement is a franchise agreement within the meaning of the Arthur Wishart

Aet.

[8] The plaintiff alleges that Sears uses its discretionary powers under the Dealer
Agreement to make it virtually impossible for a dealer to realize a profit unless it achieves
unattainable revenues. The plaintiff alleges that Sears is aware that the Hometown Store

program is not economically viable for the dealers.

9] The plaintiff alleges that the Hometown Store program is profitable for Sears. It is
alleged that Sears realizes high profit margins on sales made through the Hometown Stores while
downloading high costs onto the dealers. While Sears maintains unilateral, discretionary power
under the agreement to adjust the dealers’ financial compensation, Sears has ignored repeated

pleas to exercise its discretion to increase compensation to a sustainable level.
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[10] The plaintiff alleges that Sears conceals the economic reality about the Hometown
Store program from prospective dealers. It disregards franchise disclosure laws designed, among
other things, to provide full disclosure of all material facts related to the franchise system.
Instead of disclosing the truth about the economics of the system, it provides a common
information package to prospective dealers which touts the system as “brilliant”, “better than a

franchise”, and “a smart business model”.

[11] The plaintiff alleges that once the Dealer Agreement is signed, Sears exploits the dealer
by maintaining a compensation structure that does not allow the dealer to make a living wage, let
alone a return on its investment and efforts; Sears poaches sales in the dealers’ Market Areas by
selling goods directly to customers; Sears charges an unauthorized “handling fee” on goods
purchased online or by telephone and shipped to the dealers’ stores; and Sears has introduced
new programs that actually claw back for many dealers what little economic benefits the

program delivers to the dealers,

[12] The plaintiff alleges that these actions of Sears are contrary to its contractual duty of

good faith and statutory duty of fair dealing,

[13] The plaintiff alleges that on goods sold through a Hometown Store, Sears realizes a
gross margin of approximately 36 per cent, It is alleged that out of that amount, Sears pays the
dealer approximately 10 per cent. Out of that commission, the dealer must pay rent, its
employees, utilities and all other expenses. It is alleged that the vast majority of dealers barely

earn enough commissions to cover their expenses and pay minimum wage to the principals.

[14] The plaintiff aileges—that under the Dealer Agreement, the commissions can be changed
by Sears in its sole discretion on 90 days notice. The plaintiff alleges that Sears has a duty of
good faith and a statutory duty of fair dealing under the Arthur Wishart Act to exercise its
discretion in a manner which is fair and commercially reasonable. Instead, it is alleged that
Sears has perpetuated a predatory system of under-compensation, The plaintiff alleges that the
commissions need to be increased to at least 15 per cent in order for the network to be viable.
Instead, Sears has lowered commission rates and unlawfully competed within the dealers’
Market Areas by shipping directly to customers, and offered lowered prices through direct

selling channels while prohibiting dealers from matching prices,
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{15] Specifically, the plaintiff alleges that in August 2012, Sears reduced the average retail

commission rates paid to dealers.

[16] The plaintiff alleges that the Dealer Agreement does not permit Sears to compete in the
dealers’ Market Areas using direct shipping through direct channels. Despite this, it is alleged
that Sears actively competes by selling through direct channels and shipping directly to
customers in the dealers’ Market Arcas. In the event that the Dealer Agreement does not
specifically prohibit Sears from acting in this way, it is alleged that Sears has failed to take the
dealers’ reasonable commercial interests into account or comply with the duties of good faith and

fair dealing.

[17] The plaintiff alieges that Sears charges a $3.95 flat handling fee for customers that
purchase items through a direct channel and choose to ship to a Hometown Store for pick up.
This fee is kept by Sears and not by the dealer. The plaintiff alleges that the imposition of the
fee is a breach of the Dealer Agreement or alternatively it constitutes a breach of the duties of

good faith and fair dealing.

[18] The plaintiff alleges that Sears has changed the method of sharing advertising costs
with the dealer, the result of which is that dealers are now paying more for local advertising. It is
alleged that these changes are a breach of the Dealer Agreement, or alternatively they constitute

a breach of the duties of good faith and/or fair dealing.

[19] The plaintiff alleges that Sears is a franchisor under the Arthur Wishart Act, and each
dealer is a franchisee. Thus, it is alleged that Sears owes the class members a duty of fair dealing
in the performance and enforcement of the Dealer Agreement under section 3 of def. It is

alleged that the actions of Sears constitute violations of these duties.

[20] The plaintiff alleges that pursuant to the Arthur Wishart Act, Sears was required to
deliver to prospective dealers a statutorily prescribed disclosure document. It is alleged that
Sears did not do so. Had it done so, Sears would have to had to disclose materials facts,

including:

a) over 70 per cent of dealers are not profitable;
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b) many dealers exhaust their resources and cease operating within a few years;

c¢) revenues of Hometown Stores have been steadily declining;

d) Sears competes directly by selling into dealers’ Market Areas through direct

channels;

e) Sears charges an improper handling fee of $3.95 for items purchased through a

direct channel for shipment to a Hometown Store;
f) Sears does not share the cost of local advertising undertaken by the dealer.

[21] The plaintiff claims that each dealer is entitled to damages pursuant to sections 3 and 7

of Arthur Wishart Act.

[22] In the event that the Arthur Wishart Act does not apply, the plaintiff claims that the
members of the class are entitled to damages for breach of contract, including breach of the duty
of good faith; and disgorgement of profits unreasonably retained as a result of Sears’ unjust
enrichment. It is pleaded that Sears has retained those profits unjustly, to the detriment of

dealers and without juristic reason.

[23] The plaintiff claims that Sears has violated the Dealer Agreements by failing to account
for commissions, and now claims a complete accounting of all commissions since the inception

of the Dealer Agreements, and judgment for any shortfall arising therefrom.

[24] In the statement of defence, it is asserted that Sears Canada Inc. is a leading retailer of
general merchandise in Canada. It is asserted that Sears, Roebuck and Co. does not carry on
business in Canada. It is asserted that Sears, Roebuck is only a party to the Dealer Agreements
because it is the owner of several Sears trademarks, Otherwise, Sears, Roebuck has no other

duties or obligations under the Dealer Agreements.

[25] The defendants assert that the Arthur Wishart Act does not apply to the Sears
Hometown Stores. It is asserted that the operators of the Hometown Stores are not franchisees

within the meaning of the Act.
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[26] The defendants deny that dealer commissions have been reduced. In fact, it is asserted
that the August, 2012 changes to the compensation structure resulted in an increase to the
average commission, It is asserted that direct sales have been part of Sears’ business for many
years, and there is nothing in the Dealer Agreement that precludes Sears from engaging in this
practice. It is asserted that Sears provides a 4.5 per cent commission to dealers on catalogue and
internet sales shipped to their stores. It is asserted that the changes to advertising subsidies led to

the reduction of advertising expense for the dealers.

27} The defendants deny that any amendments to the dealer compensation structure and
advertising subsidies were detrimental to the dealers, or amounted to a breach of contract, breach
of a duty of good faith (or breach of the statutory duty of fair dealing in the event that the Artfur

Wishart Act applies, which is denied) or unjust enrichment.

Section S(1) of the Class Proceedings Act

[28] As noted earlier, the plaintiff must satisfy the requisites of section 5(1) of the Class

Proceedings Act. That subsection provides as follows:

5(1) The court shall certify a class proceeding on a motion under section 2, 3 or 4
if,
(a) the pleadings or the notice of application discloses a cause of action;
(b) there is an identifiable class of two or more persons that would be
represented by the representative plaintiff or defendant;
(¢) the claims or defences of the class members raise common issues;
(d) a class proceeding would be the preferable procedure for the resolution
of the commuon issues; and
(e) there is a representative plaintiff or defendant who,
(1) would fairly and adequately represent the interest of the class,
(ii) has produced a plan for the proceeding that sets out a workable
method of advancing the proceeding on behalf of the class and of
notifying class members of the proceeding, and
(iii} does not have, on the common issues for the class, an interest
in conflict with the interests of other class members.

[29] I will discuss each requirement of section 5(1) in furn.
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i. Do the pleadings disclose a cause of action?

[30] Under this requirement, all that is to be examined arc the pleadings. No evidence is to
be considered. With respect to the other requirements of section 5(1), the plaintiff must show

that there is some basis in fact for each of those requirements.

[31] It is not in dispute that the test under section 5(1)(a) of the Class Proceedings Act is the
same as the test under Rule 21.01(1)(b), as to whether a pleading discloses a reasonable cause of
action: that is, whether it is “plain and obvious” that the pleading does not disclose a reasonable
cause of action: see Hunt v. Carey Canada Inc., [1990] 2 S.C.R. 959; and Cloud v. Canada
(Attorney General) (2004), 73 O.R. (3d) 401 (C.A.). In assessing the claims made in the
pleading, it is to be read generously, with allowances for deficiencies: see Healey v. Lakeridge

Health Corp. (2006), 38 C.P.C. (6"‘) 145 (Ont. S.C.1.), at para. 26.

[32] The assertion that the Arthur Wishart Act applies to the relationship between Sears and
the plaintiff is clearly a proper cause of action. The defendants do not contend otherwise, and
indeed they concede that this allegation is properly a common issue. If the Act applies, the

claims for damages under sections 3 and 7 of the Act are clearly appropriate as well.

[33] The defendants also do not deny that the plaintiff has pleaded valid causes of action
based on the implied duty of good faith, and unjust enrichment.

{34] I should note that the plaintiff has asserted a cause of action based on negligent
misrepresentation, but counsel advised me at the hearing of the motion that that cause of action
will be abandoned and the statement of claim amended accordingly. I also note that it is agreed
that if the Arthir Wishart Act applies, it will be applicable to all operators of stores, both within

and outside Ontario.

[35] In the final analysis, the plaintiff has pleaded valid causes of action and accordingly

section 5(1)(a) has been satisfied.

[36] I note that while Sears alleges that there is no cause of action against Sears, Roebuck,

that is best determined on a motion for summary judgiment if one is brought.
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(i} Is there an identifiable class of two or more persons?

[37] The class proposed by the plaintiff consists of all corporations, partnerships, and
individuals carrying on business as a Sears Hometown Store under a Dealer Agreement with

Sears at any time from July 5, 2011 to the date of sending of the notice of certification.

[38] The requirements of a class capable of certification were summarized by Strathy J. (as
he then was), in Fairview Donut Inc. v. The TDI, Group Corp, [2012] O.]. No. 834 (S.C.J.), at

para, 220, as follows:

() membership in the class should be determinable by objective criteria without

reference to the merits of the action;

(b) the class criteria should bear a rational relationship to the common issues asserted
by all class members, but all class members need not share the same interest in the

resolution of the asserted common issues;
(¢} the class must be bounded and not of unlimited membership;

(d) there is a further obligation, although not onerous, to show that the class is not
unnecessarily broad and could not be defined more narrowly without arbitrarily
excluding some people who share the same interest in the resolution of the common

issues;

(e) membership in a class may be defined by those who make claims in respect of a
particular event or alleged wrong, without offending the rule against the class

description being dependent on the outcome of the litigation; and

(f) a proper class definition does not need to include only those persons whose claims

will be successful.

[39] The defendants attack the proposed class definition, primarily on the basis that it does
not distinguish between dealers who signed Dealer Agreements before and after August, 2012

when changes were made to the commission structure and advertising subsidies. Specifically,
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the defendants assert that claims based on the August, 2012 changes are not tenable for the

following groups of dealers:

(a) dealers who terminated Dealer Agreements prior to August, 2012;

(b)  dealers who had Dealer Agreements as of 2012, and have allowed their
agreements to be renewed since then; and

(c) dealers who entered into Dealer Agreements after August, 2012,

[40] The defendants also argue that the class definition should exclude dealers who entered

into Dealer Agreements with knowledge of this action.

[41] I disagree with the defendants, and in my view the class definition as proposed is
satisfactory.
[42] I do not read the claim based on the August 2012 amendments in the same way as the

defendants appear to read it. Putting aside issues under the Arthur Wishart Act, assuming it
applies, 1 read the allegations respecting the August 2012 amendments as examples of Sears’
breaches of the obligation of good faith. As I read it, the statement of claim alleges that prior to
the August 2012 amendments, Sears was alrcady in breach of its obligation to exercise its
discretion under the Dealer Agreements in good faith, and the August 2012 amendments simply
resulted in further detriment to the dealers. Fundamentally, the plaintiff alleges that any dealer
who was subject to a Dealer Agreement suffered in the same way, although the amount of harm

at any particular point in time might have been different.

[43] I think the class as proposed is satisfactory and meets the criteria set out by Strathy J. in
Fairview Donut, even though all class members do not share exactly the same interest in the

resolution of one or more of the common issues.

(iii) Are there appropriate commeon issues?

[44] The term “common issues” is defined in section 1 of the Class Proceedings Act as
a) common but not necessarily identical issues of fact, or

b) common but not necessarily identical issues of law that arise from common but

not necessarily identical facts.
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[45] The principles concerning the definition of appropriate common issues were

summarized by Strathy J. in Fairview Donut, supra, at paras. 229 and 230, as follows:

a, the underlying foundation of a common issue is whether its resolution will avoid

duplication of fact-finding or legal analysis;

b. an issue can be a common issue even if it makes up a very limited aspect of the
liability question and even though many individual issues remain to be decided

after its resolution;

¢. there must be a basis in the evidence before the court to establish the existence of

common issues;

d. there must be a rational relationship between the class identified by the plaintiff

and the proposed common issues;

e. the proposed common issue must be a substantial ingredient of each class
member’s claim and its resolution must be necessary to the resolution of that

claim;

f. acommon issue need not dispose of the litigation; it is sufficient if it is an issue of
fact or law common to all claims and its resolution will advance the litigation for

(or against) the class;

g. the answer to a question raised by a common issue for the plaintiff must be

capable of extrapolation in the same manner, to each member of the class;

h. a common issue cannot be dependent upon individual findings of fact that have to

be made with respect to each individual claimant;

i. where questions relating to causation or damages are proposed as a common
issue, the plaintiff must demonstrate (with supporting evidence) that there is a

workable methodology for determining such issues on a class-wide basis;

j. common issues should not be framed in overly broad terms;
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k. the core of a class proceeding is the element of commonality — there must be

commonality in the actual wrong that is alleged against the defendant and some

evidence to support this; and

l. the common issues should be clear, neutrally-worded and fair to both parties.

[46] At the argument of the motion, I was furnished with revised proposed common issues

by counsel for the plaintiff. They are as follows:

a. Have Sears Canada and Sears Roebuck, or either of them, at any time since July

5, 2011 breached their obligations under the Dealer Agreements with each of the

class members, including the obligation to exercise contractual discretion in good

faith by:

i

ii.

iii.

iv.

Vi

Failing to increase commissions paid to class members;
Reducing commissions paid to class members in August 2012;

Selling directly to customers located within the class members’ Market
Arcas (as defined in their respective Dealer Agreements), or, alternatively,
by failing to pay commissions to the class members for good sold directly
to customers located within the class members’ Market Areas through

direct channels (as described below);

Removing or reducing local store advertising subsidies required under

Schedule A, paragraph H of the Dealer Agreement;

Failing to provide a monthly accounting of how compensation was
calculated as required under Schedule A, paragraph D of the Dealer

Agreement; or

Imposing handling fees payable by customers on catalogues sales made by

dealers?
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b. Has Sears Canada or Sears Roebuck been unjustly enriched by any of the acts or

omissions in (a) (i) to (vi) above?

c. If Sears Canada or Sears Roebuck has breached its contractual duties, or been

unjustly enriched, what is the appropriate measure of past damages or

compensation?

d. Are Sears Canada and Sears Roebuck, or either of them, a “franchisor” or

“franchisor’s associate” within the meaning of the Arthur Wishart Act (Franchise

Disclosure), 2000, S.0. 2000, c. 3 (“Wishart Act”) and similar provisions under

franchise legislations otherwise governing any such class member? If so:

i.

ii.

iii.

Are all class members entitled to the benefit of the Wishart Act by virtue

of the choice of law provisions in the Sears standard Dealer Agreement?

Did Sears breach the duty of fair dealing under s. 3 of the Wishart Act (or
similar provisions under such franchise legislation otherwise governing
any such class member by any of the acts or omission set out in (a) (i) to

(vi) above and, if so, what are the damages?

Was Sears required to deliver to each class member a disclosure document
within the meaning of s. 5 of the Wishart Act (or similar provisions under
such franchise legislation otherwise governing any such class member), at
least fourteen days before the class member signed a Dealer Agreement or

any material amendment thereof?

e. Did Sears fail to disclose the material facts particularized in paragraph 93 of the

statement of claim to each dealer before the dealer signed the Dealer Agreement?

i.

If so, directions pursuant to s. 25(2) of the CPA for the calculation of
individual damages for misrepresentation or under s.7(1) of the Wishart
Aet (or similar provisions under such franchise legislation otherwise

governing any such class member); and

f.  What scale and quantum of costs should be awarded?
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[47] The plaintiff must show, through evidence, that there are appropriate common issues.
The test is not a high one. The plaintiff must show that there is “some basis in fact” for the
proposition that there are appropriate common issues: see Pro-Sys Consultants Lid. v. Microsoft
Corporation, [2013] 3 S.C.R. 477, at para. 99.

48] It is clear from Cloud, supra, that the resolution of the common issue or issues need not
resolve the entire action. It is sufficient if it resolves an issue or issues that will move the action
some distance. The fact that there may be many individual issues left to be determined does not

mean that common issues should not be certified. As Goudge J.A. stated in Cloud at para. 53:

In other words, an issue can constitute a substantial ingredient of the claims and
satisfy s.5(1)(c) even if it makes up a very limited aspect of the liability questions
and even though many individual issues remain to be decided after its resolution.
In such a case the task posed by s.5(1)(c) is to test whether there are aspects of the
case that meet the commonality requirement rather than elucidate the various
individual issues which may remain after the common trial.

In my view, the question of whether the individual issues will unduly dominate the action
is more properly part of the preferability inquiry: Cloud, at paras. 73-76; and Hollick v.
Toronto (Cify), [2001] 3 S.C.R. 158.

f49] Both parties have filed extensive evidence, primarily on the commonality issue.

{50] While Sears asserts that there are some differences in the contractual arrangements, in
that there were a variety of supplementary agreements with individual dealers, Sears does not
argue that those differences are sufficient to disqualify reliance on the Dealer Agreement by the
plaintiff as a basic common feature. Sears’ argument, in the main, tests on the assertion that the
plaintiff’s allegations are founded on the effect of Sears’ conduct on the members of the class,

which will differ from dealer to dealer.

51] Sears points out that, in its simplest terms, the plaintiff’s allegation is that dealers do
not make enough money. Sears asserts that each of the allegations under proposed common
issue (a) involves business practices by Sears that are alleged to be breaches of the duty of good
faith or unjust enrichment because they contribute to or exacerbate the inadequate state of dealer

compensation.
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{52] Sears submits that “adequacy” of dealer compensation is vague and subjective. In each
case, what will be required is a determination of the negative impact of the alleged conduct by
Sears, which is clearly an individual issue for each dealer, Determining whether there is
negative impact would involve examining each dealer’s revenues, expenses, and regional and
local factors affecting each dealer, to determine whether the dealer is not making the requisite
amount of profit, whatever that might be, and if so, whether that is due to Scars’ business

practices, to the dealer’s own inadequate business practices, or to factors external to both parties.

{53] Alternatively, if the plaintiff is attempting to say that Sears’ alleged conduct had a
negative impact on the whole class, the plaintiff must adduce evidence that such harm can be

determined on a class-wide basis and has failed to do so.

[54] The defendants primarily rely on Fairview Donut, supra;, Spina v. Shoppers Drug Mart
Inc., [2013] OJ. No. 4979 (S8.C.1.); and 909787 Ontario Ltd. v. Bulk Barns Food Ltd. (2000),
138 O.A.C. 180 (Div. Ct.).

[55] In my view, Sears’ reliance on Fairview Donut is misplaced. While it is true that
Strathy J. held that some of the common issues were not certifiable, he did say that an issue as to
whether franchisees were required to scll baked goods at “commercially unreasonable” prices
could be certified if structured properly. He relied on the decision of the Divisional Court in
2038724 Ontario Lid. v. Quizno’s Canada Restaurant Corp., (2009), 96 O.R. (3d) 252 (Div. Ct.),
a decision that was affirmed by the Court of Appeal, 100 O.R. (3d) 721 (C.A.). At paras. 256
and 257 of Fairview Donut, Strathy J, stated:

256. On the other hand, in Quizno’s, the Divisional Court was not concerned
about the fact that the amount of loss or damage sustained by class members
might vary from region to region or from time to time because of the “systemic”
nature of the conduct potentially giving rise to liability. The system included a
common contract, a common pricing system and a common distribution system.
It included the addition of mark-ups and sourcing fees by the franchisor on every
single product, with an additional mark-up being added by the distributor, In
Quizno’s, the complaint was not just in relation to some products acquired by
franchisees; it related to all the products they sold. Moreover, the plaintiff alleged
that some forty percent of Quizno’s franchisees were operating at a loss.

257 The majority of the Divisional Court held in Quizno’s that the breach of
confract claim gave rise to common issues. The issue of the commercial
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reasonableness of the defendants’ mark-ups and sourcing fees could be addressed
in common by examining the franchisor’s conduct, the services it provided and
industry standards.

[56] [ think Strathy J.’s reasoning as to the common features arising from the conduct of the
defendant in that case is applicable here. As noted, the Divisional Court’s decision in Quizno’s

was affirmed by the Court of Appeal.

[57] In Spina, Perell J. certified a number of issues as common issues but declined to hold
that Shopper’s Drug Mart’s budgeting process gave rise to a common issue. The process itself
involved setting a specific budget for each store. There was simply insufficient commonality,

even on the part of the defendant’s conduct, to say that there was a certifiable common issue.

[58] The Divisional Court’s decision in Bulk Barn was considered by Strathy J. in Fairview
Donut, at paras. 254 and 255, but he found more persuasive the Divisional Court’s decision in

Quizno’s.

[59] Closer to the facts of this case is Ontario v. Mayoite (2010), 99 C.P.C. (6™ 229 (Ont.
S.C.J). In that case, it was alleged that the Province of Ontario had under-compensated private

issuers of driver’s licences.
[60] Perell J. held that the following issues were proper common issues:

a. Does the contractual relationship between Ontario and the private issuers include
a duty on Ontario to ensure that Issuer compensation is, and remains fair, rational,
objectively determined, and proportional to the effort required to do each

transaction?

b. Does Ontario have one or more of the following contractual obligations to the

private issuers in respect of compensation:
i, to adequately increase the standard commission rate table,

ii. to update the time series analysis on which compensation was and

continues to be based,
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iii. to take into consideration all steps required to perform the required

fransactions, and
iv. to sufficiently increase the annual stipend?

¢. If so, has Ontario breached and is it continuing to breach any such contractual

obligation?

d. Was Ontario under a duty to increase compensation to the private issuers
following the conclusions of the report of the Ministry of Transportation dated
August 28, 20037

e. Has Ontario satisfied its duties by the increases in compensation which it has put

into effect since August 28, 20037

f. If Ontario has not breached its contractual duties to the private issuers in respect
of compensation, has Ontario been unjustly enriched by having under-

compensated the private issuers?

f61] The defendant in Mayoffe argued that to determine all or some of these questions it
would be required that individual findings of fact be made about the circumstances of each
contractual relationship. Perell J. disagreed. At para. 75, he stated “A trial judge might conclude
that in the circumstances Ontario breached its contracts with all of the private issuers as of
August 28, 2003 when it is alleged that Ontario knew that the compensation rate paid to the

private issuers was not fair, proportional, rational, or objective.”

[62] In the action before me, it is alleged that there is a common Dealer Agreement; dealers’
compensation is fixed by a common formula; advertising subsidies are commonly fixed, with a
few exceptions; and Sears sells directly into each dealer’s Market Area. It is alleged that Sears
knows that these features result in unreasonable rates of renummeration to dealers, which
violates Sears’ obligation to exercise its discretion under the dealers’ agreements in good faith.
In the alternative, it is alleged that Sears is unjustly enriched. If the Arthur Wishart Act applies,
there are common questions as to whether it has been complied with. The resolution of the

common issues will move the action a long way: Cloud at para. 82.



Page: 17

163] As did Perell 1. in Mayotte, 1 think the questions set out in proposed common issues (a)
and (b) are suitable common issues. However, there are amendments I will make in order to

make them more neuiral and fair to both sides.

[64] As was the case in Cloud, there will be individual issues that must be determined.
Assuming the plaintiff succeeds on the common issues, or some of them, the measure of
damages for each member of the class will depend not only on the effect of Sears’ conduct, but
on the individual circumstances of each dealer, However, the common issues trial judge will
have ample tools at his or her disposal to determine appropriate damages on a class-wide basis,
or an individual basis, or both: see Markson v. MBNA Canada Bank (2007), 85 O.R. (3d) 321
(C.A.). As was the case in Markson, damages can be certified as a common issue, but might also
be determined individually. The common effect of Sears’ conduct may give rise to damages that
can be attributed to the class as a whole. There will likely also be damages that must be
determined individually. That is something to be determined by the common issues trial judge

after deciding the common issues.
[65] Costs are not a common issue.

[66] I have revised the proposed common issues, and they are attached to these reasons as

Appendix A.

[67] I am prepared to consider further revisions, which will be discussed at the next case

conference.

iv. Is a class proceeding the preferable procedure for resolving the common issues?

[68] The preferability inquiry involves answering two questions: first, would the class action
be a fair, efficient and manageable method of advancing the claim? Second, would the class
action be preferable to other reasonably available means of resolving the claims of class

members? See Cloud, supra; and Pearson v. Inco Lid. (2006), 78 O.R. (3d) 641 (C.A.).

[69] As noted earlier in my discussion of Cloud, the preferability inquiry largely involves a

determination of whether individual issues will overwhelm the common issues.
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[70] For the reasons discussed earlier, I do not think the individual issues will overwhelm
the common issues. Undoubtedly, there will be a number of individual matters that need to be
addressed after the resolution of the common issues, assuming the plaintiff is successful. As
noted, damages will need to be assessed, and to some extent at least this will involve individual

determinations.

{71] However, as pointed out in Markson, the common issues trial judge has many tools at

his or her disposal to deal with such issues once the common issues have been addressed.

[72] I am not persuaded that the individual issues will overwhelm the common issues. As

noted eatlier, I think the resolution of the common issues will move the action a long way.

[73] Assuming the common issues are proper and that the individual issues will not
overwhelm them, the defendants do not suggest that there is any other reasonably available
means of resolving the claims of class members. There is no alternative procedure required by
legislation. The only issue is whether a common issues trial is the preferable method, or whether
individual trials commenced by individual members of the class are preferable. In my view, a

common issues trial is the preferable method.

v, Is the plaintiff an appropriate representative plaintiff?

[74] The plaintiff no ionger operates a Hometown Store. Thus, it has no ongoing stake in

the result of the litigation. At most, it will have a right to past damages.

[75] The defendants point out that the plaintiff is now essentially a shell company, with no

ability to satisfy a costs order.

[76] James Kay, the principal of the plaintiff, swears that the plaintiff operated a Hometown
Store from June, 2007 until it gave notice of termination of the Dealer Agreement in August,
2013, and the Agreement terminated effective December 14, 2013. He swears he has a real and
genuine interest in resolving the issues in the lawsuit for himself and for the benefit of all
dealers. He swears that the termination of the Dealer Agreement in no way affects his

willingness and ability to be the class representative.
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[77] Mr. Kay swears that he is aware of the duties owed by the class representative to the
class and he is committed to contributing his time, knowledge, energy and leadership to bringing

the case to a successful conclusion.

78] Mr, Kay swears that neither he nor the corporate plaintiff have any interest in conflict

with any of the members of the proposed class.

[79] Mr. Kay has proposed a plan for proceeding with the action. He sets out a plan of
proceeding which sets out a method of advancing the case on a timely basis, including notice to
be sent to the class members; the furnishing of affidavits of documents and productions;
examinations for discovery and motions arising therefrom; the exchange of expert reports;
mediation; a pre-trial conference; and a common issues trial. Individual hearings, if any, would

be conducted after the common issues trial.

[80] Counsel for the defendants submits that the plaintiff is not a proper representative
plaintiff. Counsel submits that the plaintiff has a conflict with other members of the class, in that
it is no longer the operator of a Hometown Store. Counsel also submits that the plaintiff has no
ability to satisfy a costs award. Counsel relies on Western Canadian Shopping Centres Inc. v.
Dutton, 2001 S.C.C. 46, at para. 41, where McLachlin C.J.C. stated:

In assessing whether the proposed representative is adequate, the court may look
to the motivation of the representative, the competence of the representative’s
counsel, and the capacity of the representative to bear any costs that may be
incurred by the representative in particular (as opposed to by counsel or by the
class members generally). [Emphasis added}

[81] In my view, that statement by McLachlin C.J.C. must be considered in light of the
decision of the Court of Appeal in Pearson, supra, and the decision of Cullity J. in Morison v.
Ontario Municipal Employees Retirement Board, [2004] O.J. No. 4338 (S.C.J.).

{82] At para. 95, of Pearson, Rosenberg J.A. stated:

[95] 1 agree with the comments of Cullity J. in Mortson v. Ontario Municipal
Employees Retirement Board, [2004] O.J. No. 4338. In referring to the reasons of
the motions judge in this case and the statement from Western Canadian Shopping
Centres about the capacity of the representative plaintiff to bear costs orders,
Cullity J. said the following, at paras. 91 and 94:
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The statements in {Western Canadian Shopping Centres] and
Pearson are routinely relied on by defendants’ counsel on motions
for certification under the CPA. The interpretation placed on them
by defendant’s counsel in this case would have the result of
defeating, or frustrating, the legislative objective of access to
justice. It would, in effect, limit recourse to class proceedings to
cases where the proposed representative plaintiffs were either
wealthy or could demonstrate that a commitment for funding
assistance was in place — a sort of halfway house towards requiring
security for costs. Until further authoritative guidance is provided,
I do not believe I am compelled to accept such an interpretation of
s.5(1)(e) of the CPA,

e sk ek

If the plaintiffs were suing as individuals they would not be
compelled to demonstrate that they have concrete and specific
funding arrangements in place to satisfy an award of costs that
might be awarded against them in the future and, in the
circumstances of this case, I do not believe the fact that they seek
to represent a class — or the specific terms of s.5(1)(e) — should be
considered to require them to demonstrate this.

[83] It is always open to the defendants to move under rule 56.01(1)(d) for security for costs,
subject to any special considerations that may apply to class proceedings: see Peter v. Medtronic
Ine. (2008), 66 C.P.C. (6™) 274 (Ont, S.C.J.); and Dean v. Mister Transmission (International)
Ltd. (2009), 79 C.P.C. (6™ 181 (Ont. S.C.J.). In the meantime, I do not think the plaintiff should
be disqualified as an appropriate representative plaintiff in a class proceeding simply on the basis

that it does not have the ability to pay costs.

[84] I do not think the plaintiff has any conflict of interest with the other class members. Its

interests may not go as far as those of some other class members, but there is no conflict.

{85] As far as the litigation plan is concerned, the defendants have not made any particular
criticism of it, other than to submit that it is generic. It is clear that a motion to certify a class
proceeding should not be defeated simply on the basis of deficiencies in a litigation plan. I am

prepared to entertain any suggestions for amendments to the plan at the next case conference.

[86] I am satisfied that the plaintiff is an appropriate representative plaintiff.
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Disposition.

[87] For the foregoing reasons, this action is certified as a class proceeding.

[88] [ assume that the parties can agree on the form and content of the formal order. If so,
they should bring it to the next case conference and I will sign it. If they cannot agree, I will deal

with any issues at the case conference.

[89] I will entertain written submissions with respect to costs, not to exceed five pages
together with a costs outline. Counsel for the plaintift shall have five days to file submissions,
and counsel for the defendants shall have an additional five days to respond. Counsel for the

plaintiff shall have three days to reply.

",

A

ay J.

AL
DS
{ fcfl

Released: September 8, 2014
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(b)

(c)

(d)
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APPENDIX A

COMMON ISSUES

Have Sears Canada and Sears Roebuck, or either of them, at any time since July 5, 2011
breached their obligations under the Dealer Agreements with each of the class members,
including the asserted obligation to exercise contractual discretion in good faith, by:

i
it.

iti.

iv,

i,

Failing to increase commission paid to class members;

Changing commissions paid to class members in August 2012;

Selling directly to customers located within the class members’ Market
Areas (as defined in their respective Dealer Agreements), or, alternatively,
by failing to pay commission to the class members for goods sold directly
to customers located within the class members’ Market Areas through
direct channels;

Changing local store advertising subsidies;

Failing to provide a monthly accounting of how compensation was
calculated; or

Imposing handling fees payable by customers on catalogues sales made by
dealers?

Has Sears Canada or Sears Roebuck been unjustly enriched by any of the acts or
omissions in (a) (i) to (vi) above?

If liability is established, what is the appropriate measure of damages or compensation, if
any, for the class?

Are Sears Canada and Sears Roebuck, or either of them, a “franchisor” of “franchisor’s
associate” within the meaning of the Arthur Wishart Act (Franchise Disclosure), 2000,
S.0. 2000, c. 3 (Arthur Wishart Act)? If so:

i

ii.

Did Sears breach the duty of fair dealing under s. 3 of the Arthur Wishart
Act by any of the acts or omissions set out in (a) (i) to (vi) above, and, if
so, what are the damages for the class?

Was Sears required to deliver to each class member a disclosure document
within the meaning of s. 5 of the Arthur Wishart Act at least fourteen days
before the class member signed a Dealer Agreement or any material
amendment thereof, and if so, were the provisions of 5.5(3) of the Act
otherwise complied with? If s.5 was not complied with, what are the
damages for the class under s.7?
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Court File No. 3769/13 CP

ONTARIO
SUPERIOR COURT OF JUSTICE

THE HONOURABLE ) MONDAY, THE 8th
)
JUSTICE D.K. GRAY ] DAY OF SEPTEMBER, 2014
BETWEEN:
1291079 ONTARIO LIMITED
Plaintiff
-and -
SEARS CANADA INC. and SEARS, ROEBUCK AND CO.
Defendants

Proceeding under the Class Proceedings Act, 1992

ORDER
THIS MOTION, made by the plaintiff for an order certifying this action as a class
proceeding. appointing 1291079 Ontario Limited as representative plaintiff and providing for

notice to the class was heard on June 11, 2014, at Milton, and the decision reserved to this day.

ON READING the material filed including the notice of motion, the affidavit of James
Kay sworn November 14, 2013, the affidavit of Greg Wallace sworn March 3, 2014, the
transcript of the cross-examination of James Kay conducted on May 6, 2014, the transcript of the
cross-examination of Greg Wallace conducted on May 7, 2014, the partics™ respective facta, the

statement of claim, filed, the statement of defence, filed, and on being advised by the plaintiff

H15¢F2



that it was not proceeding with the cause of action in negligent misrepresentation and on hearing

the submissions of counsel for the plaintiff and the defendants,

AND UPON being advised that the parties had reached an agreement in respect of the

quantum of costs to be paid to the plaintiff by the defendants,

1.

THIS COURT ORDERS that this action be and is hereby certified as a class proceeding

as against Sears Canada.

THIS COURT ORDERS that the class be and is hereby defined as all corporations,
partnerships, and individuals carrying on business as a Sears Hometown Store under a
Dealer Agreement with Sears at any time from July 5, 2011 to the date of sending of the

notice of certification.

THIS COURT ORDERS that the plaintiff be and is hereby appointed as the

representative plaintiff on behalf of the Class.

THIS COURT ORDERS that the following common issues be and are hereby certified

for the purposes of this proceeding:

(a)  Has Sears Canada, at any time since July 5, 2011 breached its obligations under the
Dealer Agreements with each of the class members, including the asserted
obligation to exercise contractual discretion in good faith, by:

(1) FFailing to increase commission paid to class members;

(i)  Changing commissions paid to class members in August 2012;
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(1)  Selling directly to customers located within the class members’ Market
Areas (as defined in their respective Dealer Agreements), or. alternatively,
by failing to pay commission to the class members for goods sold directly
to customers located within the class members™ Market Areas through
direct channels;

(iv)  Changing local store advertising subsidies:

(v) Failing to provide a monthly accounting of how compensation was
calculated; or

(vi)  Imposing handling fees payable by customers on catalogues sales made by
dealers?

(b)  Has Sears Canada been unjustly enriched by any of the acts or omissions in (a) (1)
to (vi) above?

(c) If liability is established, what is the appropriatc measure of damages or
compensation, if any, for the class?

(d) Is Sears Canada a “franchisor” within the meaning of the Arthur Wishart Act
(Franchise Disclosure), 2000, S.0. 2000, c. 3 (Arthur Wishart Act)? 1f so:

(1) Did Sears Canada breach the duty of fair dealing under s. 3 of the Arthur
Wishart Act by any of the acts or omissions set out in (a) (i) to (vi) above.
and, if so, what are the damages for the class?

(i)  Was Sears Canada required to deliver to each class member a disclosure
document within the meaning of s. 5 of the Arthwr Wishart Act at least
fourteen days before the class member signed a Dealer Agreement or any
material amendment thereof, and if so, were the provisions of's. 5(3) of the
Act otherwise complied with? If's. 5 was not complied with, what are the
damages for the class under s. 7?

5 THIS COURT ORDERS that Sears Canada shall deliver to counsel for the plaintiff a
list of names and last known addresses, email addresses and telephone numbers of the

Class Members in electronic spreadsheet format within 30 days of the date of this order.

51503.2



10.

11.

THIS COURT ORDERS that a notice of certification to the Class in a form attached as
Schedule “A”™ (English) and Schedule “B” (French) to this order (the “Notice to the

Class™) is hereby approved.

THIS COURT ORDERS that the English Notice to the Class shall be mailed to all
Class Members by counsel for the plaintiff and published on the website of Sotos [LLLP on

or before March 20, 2015.

THIS COURT ORDERS that the French version of the Notice to the Class shall be
posted on the website of Sotos LLP and mailed to all Class Members in the Provinces of

Quebec and New Brunswick on or before March 20, 2015.

THIS COURT ORDERS that the cost of mailing the Notice to the Class shall be paid by

the plaintiff.

THIS COURT ORDERS that a Class Member may opt out of the class proceeding by
sending to Sotos LLP either the Opt-Out Coupon attached to the Notice to the Class. or
some other legible, written, signed request to opt out containing substantially the same

th

information as the Opt-Out Coupon, on or before the expiry of the 90™ day after the

Notice to the Class is sent, which date shall be specified in the Notice to the Class.

THIS COURT ORDERS that Sotos LLP shall advise defendants' counsel of any
Notices to the Class returned as undeliverable forthwith upon the return of the Notices to

the Class, after which counsel for the defendants shall make best efforts to provide class

51503 .2
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L

counsel with updated information for the affected dealers so that the Notice to the Class

can be re-sent to such class members.

THIS COURT ORDERS that a Class Member may not opt out of the class proceeding
after the expiry of the 90" day after the Notice to the Class is sent, which date shall be

specified in the Notice to the Class.

THIS COURT ORDERS that Sotos LLP shall serve on Sears Canada, within 7 days
after the end of the opt-out period described in paragraph 10 hereof. an affidavit
containing a list of persons who have opted out of the class proceeding and attaching
copies of all Opt-Out Coupons, or other legible, written, signed request to opt out
containing substantially the same information as the Opt-Out Coupon, received from

Class Members.

THIS COURT ORDERS that Sears Canada shall pay to the plaintiff costs of this motion

in the amount of $70.000.00. which amount is inclusive of fees. disbursements and FHIST.

Oy

on or before October 9, 2014.
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Court File No. LI-”L{/I S_—

ONTARIO
SUPERIOR COURT OF JUSTICE

BETWEEN:

1291079 ONTARIO LIMITED
Plaintiff

-and -

SEARS CANADA INC., SEARS ITOLDING CORPORATION, ESL
LSTMENTS INC., WILLIAM C. CROWLEY, WILLIAM R. HARKER,

CAMPBELL ROSS, EPHRAIM J. BIRD, DEBORAH E. ROSATI, R.
e [LHHANNA, JAMES MCBURNEY and DOUGLAS CAMPBELL

Defendants

Proceeding under the Class Proceedings Act, 1992

STATEMENT OF CLAIM
TO THE DEFENDANTS:

A LEGAL PROCEEDING HAS BEEN COMMENCED AGAINST YOU by the
Plaintiff. The claim made against vou is set out in the following pages.

IF YOU WISH TO DEFEND THIS PROCEEDING, you or an Ontario lawyer
acting for you must prepare a Statement of Defence in Form 18A prescribed by the Rules
of Civil Procedure, serve it on the PlaintifT"s lawyer or, where the Plaintiff’ does not have
a lawyer, serve it on the Plaintiff, and file it, with proof of service in this court office,
WITHIN TWENTY DAYS after this Statement of Claim is served on you, if you are
served in Ontario.

If you are served in another province or territory of Canada or in the United States
of America, the period for serving and filing your Statement of Defence is forty days. [f
you are served outside Canada and the United States of America, the period is sixty days.

Instead of serving and filing a Statement of Defence, you may serve and file a
Notice of Intent to Defend in Form 18B prescribed by the Rules of Civil Procedure. This



(R

will entitle you to ten more days within which to serve and file your Statement of
Defence.

I YOU FAIL TO DEFEND TIHIS PROCEEDING, JUDGMENT MAY BE
GIVEN AGAINST YOU IN YOUR ABSENCE AND WITHOUT FURTHER NOTICE
TO YOU. IF YOU WISH TO DEFEND THIS PROCEEDING BUT ARE UNABLE TO
PAY LEGAL FEES, LEGAL AID MAY BE AVAILABLE TO YOU BY
CONTACTING A LOCAL LEGAL-AID OFFICE.

TAKE NOTICE: THIS ACTION WILL AUTOMATICALLY BE DISMISSED if
it has not been set down for trial or terminated by any means within five ycars after the
action was commenced unless otherwise ordered by the court.

October 21, 2015 I[ssucd by W
- Local Registrar
Address of Milton Courthouse
court office 491 Stecles Avenue Fast
Milton, ON 19T 1Y7
TO: SEARS CANADA INC.

290 Yonge Street. Suite 700
Toronto, Ontario
M5B 2C3

AND TO: SEARS HOLDING CORPORATION
3333 Beverly Road
Hoffman Estates. 1. 60179
United States of America

AND TO: ESLINVESTMENTS INC.
200 Greenwich Avenue
Greenwich, CT 06830
United States of America



AND TO:

AND TO:

AND TO:

AND TO:

AND TO:

AND TO:

AND TO:

AND TO:

LI

WILLIAM C. CROWLEY

146 Central Park West, Apartment 10E
New York NY 10023

United States of America

WILLIAM R. HARKER
39 Remsen Street- Apt. LB
Brooklyn NY 11201
United States of America

DONALD CAMPBELL ROSS
73 Donwoods Drive -
Toronto ON M4N 2G6

EPHRAIM J. BIRD
1017 N. Ridge Road
Salado TX 76571

United States ol America

DEBORAH E. ROSATI
11821 Lakeshore Road RR#2
Wainfleet ON 1.OS I1VO

R. RAJA KITANNA
31 Delaware Avenue

Toronto ON MG6H 288

JAMES MCBURNEY
4 Luxemburg Gardens
[London W6 7EA
United Kingdom

DOUGLAS CAMPBELL
13 Roxborough Street West
Toronto ON MSR 119



CLAIM

k; The plaintifT claims on behalf of itself and all members of the Proposed Class:

(a) adeclaration that the plaintiff 1s a “complainant™ under the Canada Business

Corporations Act, R.S.C. 1985, ¢. C. 44 (the “CBCA™);

(b) a declaration that the plaintiff has been oppressed by the defendants under

the CBCA;

(¢) compensation pursuant to s. 241(3)(j) of the CBCA in an amount not

exceeding $100,000.000;

(d) pre-judgment and post-judgment interest pursuant to the Cowrts of Justice

Act, R.5.0. 1990, c. C.43;

(e) costs of this action on a substantial-indemnity scale. plus applicable goods

and services and harmonized sales taxes: and;

() such further and other relief as this Honourable Court deems just, including

all further necessary or appropriate accounts, inquiries and directions.

Parties

2, The plaintiff, 1291079 Ontario Limited (*1297), is incorporated under the laws of
Ontarto. Until December, 2013. 129 carried on business in the Town of Woodstock,
Ontario, as a retailer under the “Sears Hometown™ store program. 129 is the class
representative in a certified class p%occcding, against Sears Canada Inc., bearing Court

I'ile No. CV- 3769 /13-CP (the “Class Action™) commenced in Milton, Ontario



wh

5 The defendant, Sears Canada Inc. (“Sears”), is incorporated under the laws of
Canada and has its head office in the City of Toronto, Province of Ontario. Sears’ stock

is publicly traded on the Toronto Stock Exchange and on the NASDAQ.

4. The defendant, Sears Holding Corporation (“Holding™), is incorporated under the
laws of the State of Delaware in the U.S.A.  Until October, 2014, Holding owned 51%
of the common shares of Scars, at which time its sharcholdings were reduced to

approximately 12% following a sale ol its shares.

35 The defendant, ESIL. Investments Inc. (“ESL™), is incorporated under the laws of
the State of Delaware in the U.S.A. ESL is a privately-owned hedge fund controlling
over approximatcly $9 billion in assets. Until October, 2014, ESL was a 27%
sharcholder of Secars, at which time it increased its sharcholdings in Sears to

approximately 48% through the acquisition of shares previously held by Holding.

6. The principal individual behind both Holding and ESL. is hedge-fund billionaire
lidward Lampert (“Lampert”). Lampert is the chairman and CEO of Holding and the
founder, chairman and CEO of ESL. Lampert is also the largest individual sharcholder of

Holding.
% Iolding and ESL are affiliates of Scars as defined under section 2 of the CBCA.

8. The defendant, William C. Crowley (“Crowley™), is an individual residing in
New York, New York in the United States of America. Crowley was a director of Sears

in 2013.
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9. The defendant, William R. Tarker (“Harker”™), is an individual residing in
Brooklyn, New York in the United States of America. Harker was a director of Sears in

2013,

10. The defendant, Donald Campbell Ross (“Ross™). is an individual residing in

Toronto, Ontario. Ross was a director of Sears in 2013.

11, The defendant, Ephraim J. Bird (“Bird”), is an individual residing in Salado,

Texas in the United States of America. Bird was a director of Sears in 2013.

12, The defendant, Deborah E. Rosati (“Rosati™), i1s an individual residing in

Wainfleet, Ontario. Rosati was a director ol Sears in 2013,

13. The defendant, R. Raja Khanna (“Khanna™), is an individual residing in Toronto,

Ontario. Khanna was a director of Sears in 2013.

14, The defendant, James McBurney (“MeBurney”), is an individual residing in

[.ondon, England. McBurney was a director of Scars in 2013.

15. The defendant, Douglas Campbell (“Campbell”), is an individual residing in

‘Toronto, Ontario. Campbell was a director ol Sears in 2013.

16. Crowley, Harker, Ross, Bird, Rosati, Khanna, McBurney and Campbell are

hereinafter, collectively, referred to as the “Directors™.



Background

17. 129 is a Sears Hometown store dealer. On July 5, 2013, it commenced a class
proceeding against Sears on behalf of all IHometown Dealer stores operating under a
Dealer Agreement with Sears at any time on or after July 5, 2011 (the “Class™). The
Class Action secks $100 million in damages on behalf of the Class for, inter alia., breach
of contract and breaches of the Arthur Wishart Act (Franchise Disclosure), 2000, S.O.

2000, c. 3 (*Wishart Act”).

18. The Class Action was certified as a class proceeding on September 8, 2014.
19. 129 proposes that the class in this action be defined in the same manner as the

class in the Class Action, namely:

all corporations, partnerships, and individuals carrying on business as a
Sears [Hometown Store under a Dealer Agreement with Sears at any time
from July 5, 2011 to the date of sending of the notice of certification

The Beginning of the End for Sears

20, Secars is a retailer of home appliances, furnishings, mattresses, clectronics and
apparel, among other things. It has operated in Canada for over 60 years. Scars’ retail
network includes many different channels of retail, such as full-line department stores,
furniturc and appliance stores, Dealer Iometown stores, catalogue selling locations, and

outlet stores. Scars also sclls direct to customers through its website, www.sears.ca and

its 1-800 telephone number.



Z]. Beginning in 2011, Sears began incurring large and growing operating losses. In
the most recent fiscal year, Sears reported an operating loss of over $400 million. The

table below shows Sears’ growing operating losses since 2011 (in CAD millions):

Year Operating Profit (Loss)
2011 ($50.9)
2012 ($82.9)
2013 (5187.8)
2014 ($407.3)
2Z. By 2013, media and analyst reports bcéan reporting that the end was near for

Sears given the increasing losses and the absence of a viable plan for turnaround.

23. Iiven though Sears was losing substantial amounts of moncy through its
operations, it held valuable capital assets, particularly long-term leases in prime shopping

centres that were below fair market value rental ratcs.

24. Beginning in 2013, Sears, at the dircction and under the control of Holding and
IiSL, took steps and made corporate decisions to liquidate these valuable assets in order
to benelit Holding and ESL at the expense of creditors. These steps included liquidating
Scars’ prime assets. Rather than reinvesting these funds to offset the large and growing
operating losses and attempt to turn the company around, the primary purpose of these
steps was to siphon money out of Canada by paying substantial dividends to [Holding and

L:SL prior to the inevitable bankruptey filing for Sears.



The Path Towards Insolvency: A Chronology of Asset Stripping

25 In June, 2013, Scars announced that it was selling leases for two of its most
prominent locations for $191 million. The locations were in Toronto’s highly-coveted

Yorkdale Shopping Centre and Mississauga’s Square One Shopping Centre.

26. In August, 2013, Sears announccd that it was cutting 245 employees and
outsourcing its information technology and financing work. This announcement

followed Sears’ cutting of over 700 employccs carlicr in 2013,

27 In September, 2013, Sears™ CEO, Calvin MacDonald resigned {rom the company.
Mr. MacDonald had become CEO in 2011 and was in the midst of a proposed three-year
turnaround plan at the time of his resignation. Mr. MacDonald resigned because of
disagreements with Lampert over (';onnnilmcnl to Mr. MacDonald’s turnaround plan.
That same day, Scars announced that Douglas Campbell was appointed its CEO and

President.

28. In Oclober, 2013, Sears announced that it was selling five more of its prime
leases, including its flagship location in Toronto’s Eaton Centre, for $400 million. At the
same time, it announced the termination of 965 employees who worked at those

locations.

29, In November, 2013, Scars announced that it was selling its 50% joint venture

interest in eight properties for approximately $315 million.
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30. Also in November, 2013, Sears announced that it was laying off approximately

8§00 employecs rom 1its repair services and parts business.
Sears Deelares Extraordinary Dividend Despite Significant Financial Losses

31, On November 19, 2013, Sears reported its third-quarter financial results. Scars’
revenues for the third-quarter of 2013 were down 6.4% from the same quarter in 2012.

Sears had a net loss of $48.8 million for the third quarter of 2013.

32. Nevertheless, on that same day, despite these losses, the Directors declared an
extraordinary cash dividend of $5.00 per share on all common shares, or approximately
$3509 million in the aggregate. to be paid on December 6, 2013 (the “Extraordinary

Dividend™). The primary bencficiarics of the Extraordinary Dividend were Holding and

Esl.

)
s

The Extraordinary Dividend was declared by the Directors and paid by Sears with
knowledge by the defendants of the substantial claim against Sears by the Hometown

dealers in the Class Action.

34. The Extraordinary Dividend was declared by the Directors and paid by Sears with

knowledge by the delendants that:

(a) Scars was aggressively liquidating its prime asscts and would continue to do

so 1n the future;



(b)

(d)

(e)

(0

Sears was experiencing growing, unsustainable operating losses each quarter

and would continue to do so in the future;

the defendants Holding and ESI. were not preparcd to allow Sears to
commit the funds and resources necessary to implement a viable turnaround
of Sears® opcrations, and that Mr. MacDonald and other executives had

resigned as a result;

Sears was slashing its operating budget which would deprive it of the ability
to effect a turnaround of its operations and would continue to do so in the

future:

the Sears Hometown stores network was and would continue in the future to
be abandoned by Sears. Lvery senior executive involved in the Scars
Hometown store network either left the organization or would leave in the
near [uture as a result of this abandonment and the growing despair of the

independent dealer network; and
the class members, which arc independent owner operators of Scars
ITometown stores, were cxperiencing and would continuc to experience

massive, unsustainable losses which would lead to their [inancial demise.

35. The defendants knew that by paying the Extraordinary Dividend, they would strip

the most valuable assets out of Sears and that Sears would likely be bankrupt or insolvent

by the time the Class succeeded in the Class Action.



36. On November 26, 2013, after the declaration of the Extraordinary Dividend but
prior to its payment, counsel for the plaintifT in the Class Action wrote to counscl for
Sears requesting assurances thal, having regard to the assets, liabilities (existing and
contingent) and actual and likely futurc operating losses of Scars, it had sct aside a
sufficient reserve to satisfy a judgment against Scars should the Class Action be certified

and succeed on the merits. No answer was provided.

3T On December 3, 2013, counsel for the plaintiff in the Class Action wrote to each
Director to put them on notice that should Scars be unable to satisfy an eventual
judgment against Scars in the Class Action, that each Director who authorized the
lixtraordinary Dividend may be jointly and severally liable with Sears for such damages.

No answer was provided.

Ll

8. Sears paid the Extraordinary Dividend on December 6, 2013.

The Continuing Path Towards Insolvency

39. Following the payment of the Extraordinary Dividend on December 6, 2013,
Scars continued aggressively down the path of winding-up operations in Canada and

liquidating what remained of its valuable assets.

40. Having received the Extraordinary Dividend and facing its own financial issues,
on May 14, 2014, Holding announced that it was exploring strategic alternatives for its
sharcholding in Sears, including a possible divestiture of its shares. Holding retained the

[irm of Bank of America Merrill Lynch for this purpose.



41. In May, 2014, Sears announced that it had sold its minority ownership interest in
the Centre commercial Les Rivicéres shopping centre in Trois-Rivieres, Quebec, for $33.5

million.

42. In August, 2014, Scars announced that it had entered into an agreement to sell its

interest in Kildonan Place, a shopping centre located in Winnipeg, for $33.5 million.

43. In September, 2014, Scars announced that Mr. Campbell would resign as CIEO by

the end of the year.

44, [n October, 2014, Ronald Boire was named as Mr. Campbell’s replacement as

CEO. Mr. Boire was Sears’ third different CEO in just under two years.

435. In November, 2014, Sears and JPMorgan Chase Bank, N.A. announced that their
agreement relating to the Sears-branded credit card would terminate on November 15,

2015.

46. [n February, 2015, Sears released its financial results for the previous quarter and
fiscal year. Sears suffered an operating loss of $154.7 million for the last quarter of 2014.

FFor the 2014 fiscal year, Scars suffered an operating loss of $407.3 million.

47. In March 11, 2015, Scars announced that it had entered into an agreement to sell
and leasc back three of its properties for $140 million. The locations include store space
and adjacent property located at the Metropolis at Metrotown in Burnaby, British
Columbia, Cottonwood Mall in Chilliwack, British Columbia and North Hill Shopping

Centre in Calgary. Alberta.
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48. On May 20, 2015, Sears released its financial performance for the first quarter of

2015. Sears suffered a $59.1 million net loss [or this quarter.

49. On July 2, 2015, Mr. Boire announced that he would be lcaving his position as

CEO of Sears by the end of the 2015 summer.

50. 25% of the Hometown Dealer stores have closed since 2013. More Hometown

Dealer stores are closing wecekly.

51. The valuc of Sears® shares has dropped significantly on the Toronto Stock
Iixchange and on NASDAQ in the past 24 months and there is widespread speculation

that Sears will file for bankruptcy protection in the near future.

Defendants Have Oppressed Class

52, Sears™ actions in paying the Extraordinary Dividend were done for the purpose of
denuding Sears of its prime assets, and paying the funds from the realization of the assets

to the primary benefit of Holding and ESL to the detriment of the Class.

53. At all material times, Holding and IESL controlled and directed Sears and directed
the payment of the Extraordinary Dividend by Sears. The Dircctors voted for and
consented to the resolution authorizing the payment of the Extraordinary Dividend. The

defendants have interfered with the plaintiff’s and the Class’ rights as creditors of Sears.

54. Specilically, by dirccting and authorizing Scars to pay the Extraordinary Dividend

and its other actions as deseribed above, the defendants have:



(a) cffected a result;
(b) carried on their business and allairs and those of Sears in a manner; and
(c) exercised their powers in a manner,

that was oppressive and unfairly prejudicial to and that unfairly disregarded the

interests of the Class, contrary to section 241 of thec CBCA.

33 The plaintiff and the Class are complainants under ss. 238(d) of the CBCA.
56. The plaintiff pleads and relies on the CBCA, and particularly Part XX thercof.

Service Ex Juris

57 The plaintiff is entitled to serve Holding, ESL and certain of the Directors outside
Ontario without a court order pursuant to the following rules of the Rules of Civil

Procedure, R.R.O. 1990, Reg. 194 because:

(a) Rule 17.02 (H(i) - the claim relates to a contract madce in Ontario;

(b) Rule 17.02 (N(iv) — the claim relates to a breach of a contract committed in
Ontario;

(c) Rule 17.02 (g) — the claim relates to a tort committed in Ontario;

(d) Rule 17.02 (h) — the claim relates to damage sustained in Ontario arising

from a tort and breach of contract; and

(c) Rule 17.02 (o) — the defendants residing outside of Ontario arc necessary

and proper parties to this proceeding.
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58.  The plaintiff seeks to have this action tried immediately following the trial of the

Class Action.

October 21, 2015 SOTOS LLP
Barristers and Solicitors
180 Dundas Street West, Suite 1200
Toronto, Ontario M5G 128

David Sterns (LSUC # 36274])
[ouis Sokolov (LSUC #344831.)
Andy Seretis (LSUC # 57259D)
Rory McGovern (LSUC # 656331H)

Tel: (416) 977-0007
Fax: (416) 977-0717

Lawyers for the plaintiff



1291079 ONTARIO LIMITED -and- SEARS CANADA INC., et al.
Plaintiff Defendants

Court File No.  Lp 14 / T

ONTARIO
SUPERIOR COURT OF JUSTICE

PROCEEDING COMMENCED AT MILTON

STATEMENT OF CLAIM

SOTOS LLP

Barristers and Solicitors

180 Dundas Street West, Suite 1200
Toronto, ON M5G 178

David Sterns (LSUC#: 362741])
Louis Sokolov (LSUC#: 34483L)
Andy Seretis (LSUC#: 57259D)
Rory McGovern (LSUC#: 65633H)

Tel: (416) 977-0007
Fax: (416) 977-0717

Lawyers for the Plaintiff
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This 1s Exhibit “5” referred to in
the Affidavit of James Kay
sworn before me this |/ ™

day of January, 2018.

A Commissioner for [{{{g flidavits



SOTQOS LLP

December 3, 2013

VIA EMAIL TO PHoward@stikeman.com FOR
DELIVERY TO:

William C. Crowley

146 Central Park West, Apartment 10E
New York NY 10023

United States of America

Donald Campbell Ross
73 Donwoods Drive
Toronto ON M4N 2G6

Deborah E. Rosati
11821 Lakeshore Road RR#2
Wainfleet ON LOS 1 VO

James Mcburney
4 Luxemburg Gardens
London W6 7EA
United Kingdom

Dear Sirs and Madam:

David Sterns

T 416.977.5229
dsterns@sotosllp.com

Assistant: Delita Nunes
T 416.977.5333 x 310
dnunes@sotoslip.com

Qur File No. 20667

William R. Harker

39 Remsen Street- Apt. LB
Brooklyn NY 11201
United States of America

Ephraim J. Bird

1017 N. Ridge Road
Salado TX 76571

United States of America

R. Raja Khanna
31 Delaware Avenue
Toronto ON M6H 288

Douglas Campbell
13 Roxborough Street West
Toronto ON MSR 1T9

Re: 1291079 Ontario Limited v. Sears Canada Inc. et. al.

Court File No. 3769/13 CP

We are counsel for the plaintiff in the above-captioned action (the “Action™) brought against
Sears Canada Inc. (“Sears Canada”) under Ontario’s Class Proceedings Act, 1992 on behalf the
“Sears Hometown” store dealers across Canada. A copy of the statement of claim in the Action

is available at

http://www.sotosllp.com/wp-content/uploads/2013/07/Statement-of-claim-

Final.pdf.

We are writing to you as you are listed as a director of Sears Canada on the records of Industry

Canada as of December 2, 2013.

SUITE 1250 180 DUNDAS ST. WEST TOROCNTO, ONTARIO

MEG 118

T416977.0007 F 416.577.0717

WWW.SOTOSLLP.COM



On November 19, 2013, Sears Canada announced that its Board of Directors declared an
extraordinary cash dividend of $5.00 (“Extraordinary Dividend”) per share on all common
shares of Sears Canada (totaling approximately $509 million), to be paid on December 6, 2013.

The declaration of the Extraordinary Dividend follows actions by Sears Canada to liquidate its
most valuable assets and significantly reduce the scale of its operations. The declaration also
follows the announcement of a loss by Sears Canada of approximately $50 million this past
quarter and the recent resignation of Sears Canada’s CEO Calvin McDonald who had been
publicly committed to the continued operations of Sears Canada.

Despite statements by Sears Canada's management to the contrary, the view of informed
observers is that Sears Canada is in the process of liquidating all or a substantial portion of its
Canadian operations and paying out the proceeds of the liquidation to its shareholders. There is
concern that Sears Canada is denuding itself of assets without reinvesting the proceeds into the
corporation, and that this will eventually lead to a formal insolvency of Sears Canada to the
detriment of actual and contingent creditors.

The Canada Business Corporations Act, RSC 1985, ¢ C-44 (“CBCA™) provides that a
corporation shall not declare a dividend if, after the payment, the corporation would be unable to
pay its liabilities as they become due or the realizable value of the corporation’s assets would
thereby be less than the aggregate of its liabilities and stated capital of all classes. If a dividend is
improperly declared, the directors of the company may face personal liability.

We have requested but have not received assurances from Sears Canada that, having regard to
the assets and liabilities and actual and probable future losses of Sears Canada, it has set aside a
sufficient reserve to satisfy a judgment against Sears Canada in the event that the Action will be
certified as a class proceeding and will succeed on the merits, and satisfy other creditors.

The Action seeks damages of up to $100 million on behalf of several hundred small business
owners. Should the declaration of the Extraordinary Dividend or any subsequent dividend
declared by the Board result in Sears Canada being unable to satisfy in full an eventual judgment
against Sears Canada in the Action, we may seek to hold each board member who authorized
such dividend(s) jointly and severally liable with Sears Canada.

Yours very truly

David Sterns
c. Peter Howard, Stikeman Elliott LLP (counsel for Sears Canada in the Action)



TAB C



Court File No. CV-17-11846-00CL

ONTARIO
SUPERIOR COURT OF JUSTICE
COMMERCIAL LIST

IN THE MATTER OF THE COMPANIES’ CREDITORS
ARRANGEMENT ACT, R.S.C. 1985, c. C-36, AS AMENDED

AND IN THE MATTER OF A PLAN OF COMPROMISE OR
ARRANGEMENT OF SEARS CANADA INC., CORBEIL
ELECTRIQUE INC., S.L.H. TRANSPORT INC., THE CUT INC,,
SEARS CONTACT SERVICES INC. INITIUM LOGISTICS
SERVICES INC., INITITUM COMMERCE LABS INC., INITIUM
TRADING AND SOURCING CORP., SEARS FLOOR COVERING
CENTRES INC., 173470 CANADA INC., 2497089 ONTARIO INC,,
6988741 CANADA INC., 10011711 CANADA INC. 1592580
ONTARIO LIMTIED, 955041 ALBERTA LID., 4201531 CANADA
INC., 168886 CANADA INC. and 3339611 CANADA INC.

(each an “Applicant™) and collectively the “Applicants™)

AFFIDAVIT OF JERRY HENECHOWICZ
(SWORN JANUARY 15, 2018)

I, JERRY HENECHOWICZ, of the City of Toronto, in the Province of Ontario, MAKE

OATH AND SAY:

1. I am a Partner and Senior Vice-President with MNP LLP (“MNP”) and as such I have
personal knowledge of the matters stated in this affidavit, except where I have acquired such
information from others or from documents attached hereto, in which case I believe such

information to be true.

2. This affidavit is sworn in support of a motion seeking to, infer alia (a) appoint MNP as

financial advisor to the Hometown Dealers (as defined in the Affidavit of James Kay); (b) direct

643130.7



-

that the reasonable expenses and fees of MNP be paid from the estate of the Applicants; and (c)

grant a charge in favour of MNP in the aggregate amount of $250,000.

3. MNP has prepared a report outlining its contemplated engagement and expertise, a copy of

which is attached hereto and marked as Exhibit “A”.

4. I have reviewed the Monitor’s Reports and prepared a summary of the Applicants’
statements of receipts and disbursements through the CCAA proceeding to and including
December 2, 2017, a copy of which is attached hereto and marked as Exhibit “B”. From my
review of the Monitor’s Reports, it appears that to December 2, 2017, professional fees drawn

totaled approximately $46 million.

SWORN BEFORE ME at the City of
Toronto, in the Province of Ontario, on
January 15, 2018

Commissioner for Taking Affidavits
Alexandra Teodorescu
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This is Exhibit “A” referred to in the
Affidavit of
JERRY HENECHOWICZ herein,
Sworn before me

this_ 15th day of January, 2018.

N0t Trmtiyn.

A Commissioner for Taking Affidavits
Alexardia  Teocores ca





































TAB B



This is Exhibit “B” referred to in the
Affidavit of
JERRY HENECHOWICZ herein,
Sworn before me

this_ 15™  day of January, 2018.

A Commissioner for Taking Affidavits
Dlexandom ~Veodsresu




CCAA Proceedings of Sears Canada Inc. et al

Summary of Receipts and Disbursements as Reported by the Monitor

Operating Receipts

Operating Disbursements
Payroll and Employee Related Costs
Merchandise Vendors
Non-Merchandise Vendors

Rent and Property Taxes

Sales Taxes

Pension

IT Costs

Recovery of Expenses from Agent
Capital Expenditures

Total Operating Disbursements

Net Operating Cash Inlfows / (Outflows)
Professional Fees

Repayments of Existing Credit Facilities
DIP Fees and Interest Paid

Net Cash Inflows / (Outflows)
Cash

Beginning Balance

Net Cash Inflows / (Outflows)
DiP Draws / (Repayments)
Other

Ending Balance

For the Period Ended December 2, 2017

1-Jul-17 5-Aug-17  23-Sep-17 30-Sep-17 11-Nov-17  2-Dec-17 Total
109.3 215.6 227.3 324 462.8 77.2 1,124.6
(23.3) (65.9) (56.5) (11.2) (57.8) (15.0) (219.5)
(12.2) (75.5) (140.0) (11.7) (68.8) (8.0) (316.2)
(11.8) (30.5) (43.3) (5.9) (44.5) (16.3) (152.3)
(6.6) (17.6) (20.5) (5.2) (20.1) (8.1) (78.1)
(7.8) (5.9) (2.1) (1.7) (3.9) (9.6) (31.0)
(3.7) (3.7) (3.7) (3.7) (3.7) 0.0 (18.5)
0.0 (7.2) 0.0 (0.4) (7.5) 0.0 (15.1)
0.0 3.0 6.4 0.0 15.3 17.2 41.9
(0.4) 0.0 (0.3) 0.1) (0.1 0.0 {0.9)
(65.8) (193.3) (260.0) (39.9) (190.9) (39.8) (789.7)
435 223 (32.7) (7.5) 271.9 37.4 334.9
(4.1) (13.2) (10.3) 0.0 (13.8) (4.5) (45.7)
0.0 (273.8) (9.5) 0.0 0.0 0.0 (283.3)
(5.3) (4.8) (2.7 0.0 4.4) (2.5) (19.7)
34.1 (269.5) (55.2) (7.5) 253.9 30.4 (13.8)
126.5 160.6 48.3 431 43.2 78.4 126.5
34.1 (269.5) {565.2) (7.5) 2539 30.4 (13.8)
0.0 160.0 50.0 0.0 (218.7) (23.3) (32.0)
(2.8)
160.6 48.3 43.1 35.6 78.4 85.5 80.7
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TO:

Updated Jan. 15, 2018 at 1:58 PM
Court File No. CV-17-11846-00CL

ONTARIO
SUPERIOR COURT OF JUSTICE
(COMMERCIAL LIST)

IN THE MATTER OF THE COMPANIES’ CREDITORS
ARRANGEMENT ACT, R.S.C. 1985, c. C-36, AS AMENDED

AND IN THE MATTER OF A PLAN OF COMPROMISE OR
ARRANGEMENT OF SEARS CANADA INC., CORBEIL ELECTRIQUE INC.,
S.L.H. TRANSPORT INC., THE CUT INC., SEARS CONTACT SERVICES
INC., INITIUM LOGISTICS SERVICES INC., INITIUM COMMERCE LABS
INC., INITIUM TRADING AND SOURCING CORP., SEARS FLOOR
COVERING CENTRES INC., 173470 CANADA INC., 2497089 ONTARIO
INC., 6988741 CANADA INC., 10011711 CANADA INC., 1592580 ONTARIO
LIMITED, 955041 ALBERTA LTD., 4201531 CANADA INC., 168886
CANADA INC., AND 3339611 CANADA INC.

Applicants

SERVICE LIST

OSLER, HOSKIN & HARCOURT LLP
Box 50, 1 First Canadian Place
Toronto, ON M5X 1B8

Marc Wasserman

Tel: +1416.862.4908
Jeremy Dacks

Tel: +1416.862.4923
Tracy Sandler

Tel: +1416.862.5890
Michael De Lellis

Tel: +1416.862.5997
Shawn Irving

Tel: 416.862.4733
Martino Calvaruso
Tel: +1416.862.6665
Karin Sachar

Tel: +1416.862.5949
Fax: +1416.862.6666

mwasserman@osler.com
jdacks@osler.com
tsandler@osler.com
mdelellis@osler.com
sirving@osler.com
mcalvaruso@osler.com
ksachar@osler.com

Lawyers for the Applicants



AND
TO:

AND
TO:

AND
TO:

FTI CONSULTING CANADA INC.
TD Waterhouse Tower

79 Wellington Street West

Suite 2010, P.O. Box 104

Toronto, Ontario M4K 1G8

Greg Watson
Paul Bishop
Jim Robinson
Steven Bissell
Linda Kelly
Kamran Hamidi

Toll Free: 1.855.649.8113
Tel: +1416.649.8100
+1416.649.8113

Fax: +1416.649.8101

searscanada@fticonsulting.com
greg.watson@fticonsulting.com
paul.bishop@fticonsulting.com
jim.robinson@fticonsulting.com
steven.bissell@fticonsulting.com
linda.kelly@fticonsulting.com
kamran.hamidi@fticonsulting.com

Monitor

AND
TO:

BENNETT JONES LLP
3400 One First Canadian Place
P.O. Box 130

Toronto, Ontario M5X 1A4

Gary Solway

Tel:  +1416.777.6555
Sean Zweig

Tel:  +1416.777.6254
Fax: +1416.863.1716

solwayg@bennettjones.com
zweigs@bennettjones.com

Lawyers to the Board of Directors and
the Special Committee of the Board of
Directors of Sears Canada Inc.

NORTON ROSE FULBRIGHT CANADA LLP
Royal Bank Plaza, South Tower

200 Bay Street, Suite 3800, P.O. Box 84

Toronto, Ontario M5J 2Z4

Orestes Pasparakis

Tel: +1416.216.4815
Virginie Gauthier

Tel: +1416.216.4853
Alan Merskey

Tel:  +1416.216.4805
Evan Cobb

Tel: +1416.216.1929
Alexander Schmitt
Tel: +1416.216.2419
Catherine Ma

Tel: +1416.216.4838
Fax: +1416.216.3930

orestes.pasparakis@nortonrosefulbright.com
virginie.gauthier@nortonrosefulbright.com
alan.merskey@nortonrosefulbright.com
evan.cobb@nortonrosefulbright.com
alexander.schmitt@nortonrosefulbright.com
catherine.ma@nortonrosefulbright.com

Lawyers to the Monitor, FTI Consulting Canada
Inc.

KOSKIE MINSKY LLP

20 Queen Street West, Suite 900,
Box 52

Toronto, Ontario M5H 3R3

Andrew J. Hatnay

Tel:  +1416.595.2083
Mark Zigler

Tel:  +1416.595.2090
Fax: +1416.977.3316

ahatnay@kmlaw.ca
mzigler@kmlaw.ca

Representative Counsel for Active Employees and
Retirees of Sears Canada Inc. with respect to
pension matters regarding the defined benefit
component of the Sears Pension Plan, the
Supplemental Plan and the post-employment
benefits



AND
TO:

AND
TO:

AND
TO:

GOODMANS LLP

Bay Adelaide Centre

333 Bay Street, Suite 3400
Toronto, Ontario M5H 2S7

Joe Latham

Tel: +1416.597.4211
Ryan Baulke

Tel: +1416.849.6954
Fax: +1416.979.1234

jlatham@goodmans.ca
rbaulke@goodmans.ca

Lawyers to Wells Fargo Capital Finance
Corporation Canada as DIP ABL Agent,
as well as the Lenders thereunder

ALVAREZ & MARSAL

Royal Bank Plaza, South Tower

200 Bay Street, Suite 2900, P.O. Box 22
Toronto, Ontario M5J 2J1

AND
TO:

Douglas MclIntosh
dmcintosh@alvarezandmarsal.com

Al Hutchens
ahutchens@alvarezandmarsal.com

Joshua Nevsky
jnevsky@alvarezandmarsal.com

Steven Glustein
sglustein@alvarezandmarsal.com

Advisors to the DIP ABL Lenders and
DIP Term Loan Lenders

CASSELS BROCK & BLACKWELL LLP
Suite 2100, Scotia Plaza

40 King Street West

Toronto, Ontario M5H 3C2

Ryan C. Jacobs

Tel: +1416.860.6465
Jane O. Dietrich

Tel: +1416.860.5223
R. Shayne Kukulowicz
Tel: +1416.860.6463
Tim Pinos

Tel: +1416.869.5784
Lara Jackson

Tel: +1416.860.2907
Ben Goodis

Tel: +1416.869.5312
Fax: +1416.360.8877

rjacobs@casselsbrock.com
jdietrich@casselsbrock.com
skukulowicz@casselsbrock.com
tpinos@casselsbrock.com
ljackson@casselsbrock.com
bgoodis@casselsbrock.com

Lawyers to GACP Finance Co., LLC as DIP Term
Loan Agent and Term Loan Agent, as well as the
Lenders thereunder

KSV ADVISORY INC.
150 King Street West, Suite 2308
Toronto, Ontario, M5H 1J9

Bobby Kofman
bkofman@ksvadvisory.com

Noah Goldstein
ngoldstein@ksvadvisory.com

Financial Advisor to the Special Committee of the
Board of Directors of Sears Canada Inc.



AND DAVIES WARD PHILLIPS &
TO:  VINEBERG LLP
155 Wellington Street West
Toronto, Ontario M5V 3J7

Robin B. Schwill

Tel:  +1416.863.5502
Natasha MacParland
Tel:  +1416.863.5567
Fax: +1416.863.0871

rschwill@dwpv.com
nmacparland@dwpv.com

Lawyers to The Cadillac Fairview
Corporation Limited

AND URSEL PHILLIPS FELLOWS

TO: HOPKINSON LLP
555 Richmond Street West, Suite 1200
Toronto, Ontario M5V 3B1

Susan Ursel

Tel:  +1416.969.3515
Ashley Schiuitema

Tel:  +1416.969.3062
Saneliso Moyo

Tel:  +1416.969.3528
Kristen Allen

Tel:  +1416. 416.969.3502
Katy O’Rourke

Tel:  +1416.969.3507
Fax: +1416.968.0325

sursel@upfhlaw.ca
ASchuitema@upfhlaw.ca
smoyo@upfhlaw.ca
kallen@upfhlaw.ca
Korourke@upfhlaw.ca

Representative Counsel for Current and
Former Employees

AND
TO:

AND
TO:

AIRD & BERLIS LLP
Brookfield Place

181 Bay Street, Suite 1800
Toronto, Ontario M5J 2T9

Steven L. Graff

Tel: +1416.865.7726
Fax: +1416.863.1515
sgraff@airdberlis.com

Lawyers to Beauty Express Canada Inc.

PALIARE ROLAND ROSENBERG
ROTHSTEIN LLP

155 Wellington St West, 35th Floor
Toronto, Ontario M5V 3H1

Ken Rosenberg

Tel: +1416.646.4304
Max Starnino

Tel: +1416.646.7431
Lily Harmer

Tel: +1416.646.4326
Lauren Pearce

Tel: +1416.646.6308
Emily Lawrence

Tel:  +1416.646.7475

Elizabeth Rathbone
Tel: +1416. 646.7488
Fax: +1416.646.4301

ken.rosenberg@paliareroland.com
max.starnino@paliareroland.com
lily.harmer@paliareroland.com
lauren.pearce@paliareroland.com
emily.lawrence@paliareroland.com
elizabeth.rathbone@paliareroland.com

Lawyers to the Superintendent of Financial
Services as Administrator of the Pension Benefits
Guarantee Fund



AND THORNTON GROUT FINNIGAN
TO: LLP
100 Wellington St. West, Suite 3200
TD West Tower, Toronto-Dominion
Centre
Toronto, Ontario M5K 1K7

D. J. Miller

Tel:  +1416. 304.0559
Mudasir Marfatia

Tel:  +1416.304.0332
Fax: +1416.304.1313

djmiller@tgf.ca
mmarfatia@tgf.ca

Lawyers for Oxford Properties Group
Inc.

AND
TO:

MILLER THOMSON LLP
Scotia Plaza

40 King Street West, Suite 5800
P.O. Box 1011

Toronto, Ontario M5H 3S1

Jeffrey C. Carhart
Tel: 416.595.8615
Sherry Kettle

Tel: 519.931.3534
Fax: 416.595.8695

jcarhart@millerthomson.com
skettle@millerthomson.com

Lawyers for Sealy Canada Ltd., Gestion
Centurian Inc., 1390658 Ontario Inc. o/a
TEMPUR Canada and MTD Products
Limited

AND
TO:

AND
TO:

BLAKE, CASSELS & GRAYDON LLP
1 Place Ville Marie, Suite 3000
Montreal, Quebec H3B 4N8

Bernard Boucher

Tel:  +1514.982.4006
Sébastien Guy

Tel:  +1514.982.4020
Fax: +1514.982.4099

bernard.boucher@blakes.com
sebastien.guy@blakes.com

Lawyers for Ovation Logistic Inc.

SEALY CANADA LTD.

c/o Tempur Sealy International, Inc.
1000 Tempur Way

Lexington, Kentucky 40511 USA

Joseph M. Kamer

SVP, General Counsel and Secretary
Tel:  +1 859.455.2000
joe.kamer@tempursealy.com



AND
TO:

AND
TO:

AND
TO:

AND
TO:

THORNTON GROUT FINNIGAN
LLP

100 Wellington St. West, Suite 3200

TD West Tower, Toronto-Dominion

Centre

Toronto, Ontario M5K 1K7

Leanne M. Williams
Tel:  +1416.304.0060
Puya Fesharaki

Tel:  +1416.304.7979
Fax: +1416.304.1313

Iwilliams@tgf.ca
pfesharaki@tgf.ca

Lawyers for Whirlpool Canada Inc.

AND
TO:

BISHOP & MCKENZIE LLP
Suite 2300, 10180 - 101 Street
Edmonton, Alberta T5J 1V3

Jerritt R. Pawlyk
Tel:  +1780.421.2477
JPawlyk@bmllp.ca

Lawyers for Clifton Associates Ltd.

SPORTS INDUSTRY CREDIT
ASSOCIATION

245 Victoria Ave., Suite 800
Westmount, Québec, H3Z 2M6

AND
TO:

Brian Dabarno

Tel:  +1514.931.5561
Fax: +1514.931.2896
brian@sica.ca

BORDEN LADNER GERVAIS LLP
1000, rue De La Gauchetiére Ouest,
Bureau / Suite 900,

Montréal, QC, H3B 5H4

Francois D. Gagnon

Tel:  +1514.954.2553
Eugénie Lefebvre

Tel:  +1514.954.2502
Fax: +1514.954.1905

FGagnon@blg.com
ELefebvre@blg.com

Lawyers for Bell Canada

SHIBLEY RIGHTON LLP
250 University Avenue, Suite 700
Toronto, Ontario M5H 3E5

Charles Simco

Tel:  +1416.214.5265
Fax: +1416.214.5465
Isabelle Eckler

Tel: +1416.214.5269
Fax: +1416.214.5469

charles.simco@shibleyrighton.com
isabelle.eckler@shibleyrighton.com

Lawyers for the Respondent, 152610 Canada Inc.
carrying on business as Laurin and Company
General Contractor

CANADIAN DOWN & FEATHER
COMPANY INC.

135 St. Regis Crescent South
Toronto, Ontario M3J 1Y6

Ashwin Aggarwal
Tel: +1416.532.3200
ashwin@canadiandownandfeather.com



AND
TO:

AND
TO:

FOGLER, RUBINOFF LLP
Lawyers

77 King Street West, TD Centre
Suite 3000, North Tower
Toronto, Ontario M5K 1 G8

Martin R. Kaplan

Tel: +1416.941.8822
Vern W. DaRe

Tel: +1416.864.8842
Fax: +1416.941.8852

mkaplan@foglers.com
vdare@foglers.com

Lawyers for Metroland Media Group
Ltd. and 1540709 Ontario Limited
(Gateway Mall — Prince Albert, SK)

MILLER THOMSON LLP

1000, rue De La Gauchetiéere Ouest,
bureau 3700

Montréal, Québec H3B 4W5

Nadia Guizani

Tel: +1514.871.5444

Fax: +1514.875.4308
nguizani@millerthomson.com

Lawyers for 9145-0767 Quebec Inc.

(Owner of the shopping centre known as

“Place du Saguenay”) and 9145-0718
Quebec Inc. (Owner of the shopping
centre known as “Centre Alma”)

AND MINDEN GROSS LLP

TO:

2200 - 145 King Street West
Toronto, ON M5H 4G2

Timothy R. Dunn

Tel:  +1416.369.4335
Fax: +1416.864.9223
tdunn@mindengross.com

Lawyers for NADG (LPM) G.P. Ltd. and I.G.
Investment Management, Ltd. (Lynden Park
Mall - Brantford, Ontario), Partners REIT
(Cornwall Square Mall — Cornwall, Ontario),
Acrylic Fabricators Limited, Serruya Private
Equity Inc. (Promenade Mall, Vaughan),
Strathallen Acquisitions Inc. (1000 Islands Mall,
Brockville, ON and Truro Mall, Truro, NS) and
Natuzzi Americas Inc.



AND
TO

AND
TO:

AND
TO:

MCLEAN & KERR LLP
130 Adelaide Street West,
Suite 2800

Toronto, Ontario M5H 3P5

Walter R. Stevenson
Tel:  +1416.369.6602
Linda Galessiere

Tel:  +1416.369.6609
Gustavo F. Camelino
Tel:  +1416.369.6621
Fax: +1416.366.8571

wstevenson@mcleankerr.com
Igalessiere@mcleankerr.com
gcamelino@mcleankerr.com

Lawyers for the Respondents,

20 VIC Management Inc. on behalf of
OPB Realty Inc., Ivanhoe Cambridge
Inc., Morguard Investments Limited,
Crombie REIT, Triovest Realty
Advisors Inc. HOOPP Realty Inc. and
Cominar Real Estate Investment Trust

CHAITONS LLP
5000 Yonge Street, 10" Floor
Toronto, Ontario M2N 7E9

AND
TO:

Harvey Chaiton

Tel: +1416.218.1129
Fax: +1416.218.1849
George Benchetrit

Tel: +1416.218.1141
Fax: +1416.218.1841

harvey@chaitons.com
george@chaitons.com

Lawyers for TravelBrands

BLANEY MCMURTRY LLP
2 Queen Street East, Suite 1500
Toronto Ontario M5C 3G5

John C. Wolf

Tel:  +1416. 593.2994
David T. Ullmann

Tel:  +1416.596.4289
Fax: +1416.594.2437

jwolf@blaney.com
dullmann@blaney.com

Lawyers for the Respondents, Bentall Kennedy
(Canada) LP/ QuadReal Property Group, Primaris
Management Inc. First Capital Asset Management
ULC, Westcliff Management Ltd., BIM North Hill
Inc. and Westpen North Hill LP

MILLER THOMSON LLP
Scotia Plaza

40 King Street West, Suite 5800
P.O. Box 1011

Toronto, Ontario M5H 3S1

Craig A. Mills

Tel:  +1416.595.8596
Fax: +1416.595.8695
cmills@millerthomson.com

Lawyers for Cherokee Inc. and Tamworth
Properties Inc.



AND
TO:

AND
TO:

AND
TO:

AND
TO:

WEIRFOULDS LLP

4100 - 66 Wellington Street West
PO Box 35, TD Bank Tower
Toronto, Ontario M5K 1B7

Lisa Borsook
Tel: +1416.947.5003
Fax: +1416.365.1876

Iborsook@weirfoulds.com

Lawyers for RioCan Real Estate
Investment Trust, Fiera Properties Core
Fund LP and CT REIT Limited
Partnership

LAWSON LUNDELL LLP AND
Suite 1600 Cathedral Place TO:
925 West Georgia Street

Vancouver, British Columbia V6C 3L2

Heather M.B. Ferris

Tel:  +1604.631.9145
Fax: +1604.669.1620
hferris@lawsonlundell.com

Lawyers for 0862223 B.C. Ltd., Shape
Brentwood Limited Partnership,
Brentwood Town Centre Limited
Partnership, 1854 Holdings Ltd., Shape
Properties (Nanaimo) Corp., NNTC
Equities Inc. and Catalyst Pulp and
Paper Sales Inc.

AND
TO:

REVENUE QUEBEC

Alain Casavant
Tel: +1514.415.5083
Alain.Casavant@revenuquebec.ca

DLA PIPER (CANADA) LLP
Suite 6000, Box 367

1 First Canadian Place

Toronto, ON M5X 1E2

Edmond F.B. Lamek

Tel: +1416.365.3444
Danny M. Nunes

Tel:  +1416.365.3421
Fax: +1416.365.1876

edmond.lamek@dlapiper.com
danny.nunes@dlapiper.com

Lawyers for RioCan Real Estate Investment Trust,
Fiera Properties Core Fund LP and CT REIT
Limited Partnership

COMINAR REAL ESTATE INVESTMENT
TRUST

Complexe Jules-Dallaire — T3

2820 boul. Laurier, bureau 850

Québec QC G1V 0C1

Andrée Lemay-Roux

Tel: +1418.681.6300 ext. 2268
Fax: +1418.681.2946
andree.lemayroux@cominar.com

COWEN SPECIAL INVESTMENTS, LLC
830 Third Avenue, 4th Floor
New York, NY 10022 USA

Gail Rosenblum

Tel: +1646.616.3082
Neil Desai
Tel: +1646.616.3079

gail.rosenblum@cowen.com
neil.desai@cowen.com



AND
TO:

AND
TO:

AND
TO:

AND
TO:

AND
TO:

LAVERY, DE BILLY, L.L.P.
1, Place Ville Marie, Suite 4000
Montreal (Quebec) H3B 4M4

Jonathan Warin
Tel.: +1514 878-5616
Fax: +1514871-8977
jwarin@lavery.ca

Lawyers for Dorel Juvenile Canada and
Pacific Cycle / Dorel Distribution

AND
TO:

SATPANTH CAPITAL, INC.
d/b/a KING KOIL SLEEP
PRODUCTS

5811 — 46th Street SE

Calgary, Alberta T2C 4Y5

Alykhan Sunderji, Vice President
Tel:  +1403.279.1020
Fax: +1403.279.2343

alykhans@pafgroup.com

AND
TO:

DELOITTE LLP

Bay Adelaide Centre, East Tower
22 Adelaide Street West, Suite 200
Toronto, ON M5H 0A9

Francesca Filippelli
Tel: +1416.601.6721
Fax: +1416.874.3804

ffilippelli@deloitte.ca

TATA CONSULTANCY SERVICES AND
CANADA INC. TO:
400 University Avenue , Suite 2500

Toronto, Ontario M5G 1S5

Nagendra Krishnamoorthy
Head of Legal

k.nagendra@tcs.com
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BEAUWARD SHOPPING CENTRES LTD
430 Arthur-Sauvé Blvd., Suite 6010
Saint-Eustache, Québec, J7R 6V7

Nathalie Parent, Vice-President, Legal Affairs
Tel. : +1 450.473.6831 Ext. 203

Richard Hamelin, Legal Counsel

Tel. : +1 450. 473.683 Ext. 202

nparent@beauward.com
rhamelin@beauward.com

DENTONS CANADA LLP
1 Place Ville Marie, Suite 3900
Montréal, Québec H3K 1H9

Martin Poulin

Tel:  +1514.787.5882
Anthony Rudman

Tel:  +1514.673.7423
Fax: +1514.866.2241

martin.poulin@dentons.com
anthony.rudman@dentons.com

Lawyers for Konica Minolta Business
DENTONS CANADA LLP

850 - 2nd Street SW 15th Floor, Bankers Court
Calgary Alberta T2P OR8

David Mann
Tel: +1403.268.7097
Fax: +1403.268.3100

david.mann@dentons.com

Lawyers for I.G. Investment Management, as
Trustee for Investors Real Property Fund

Brandon M. Ament
Barrister & Solicitor

1801 -1 Yonge St

Toronto Ontario M5E 1W7

Tel:
Fax:

+1416.418.0889
+1.888.230.8772

brandon@amentlegal.com

Lawyer for Traugott Building Contractors Inc.



AND
TO:

AND
TO:

AND
TO:

AND
TO:

BLANEY McMURTRY LLP
Barristers and Solicitors

Suite 1500 - 2 Queen Street East
Toronto, Ontario M5C 3G5

Lou Brzezinski

Tel:  +1416. 593.2952
Fax: +1416.594.5084
Alexandra Teodorescu
Tel:  +1416.596.4279
Fax: +1416.593.5437

Ibrzezinski@blaney.com
ateodorescu@blaney.com

Lawyers for Far East Watchcases Ltd.
and H.G. International, a Division of
1157472 Ontario Ltd

AND
TO:

CORRE PARTNERS
MANAGEMENT LLC

1370 Avenue of the Americas,
29th Floor

New York, New York 10019
U.S.A.

Stephen Lam
Tel: +1646.863.7157
Fax: +1646.863.7161

steve.lam@correpartners.com

AND
TO:

CT REAL ESTATE INVESTMENT
TRUST

2180 Yonge St.

Toronto, Ontario M4P 2V8

Kimberley Graham
Vice President, General Counsel &

Secretary
Tel: +1416.480.8225
Fax: +1416.480.3216

kimberley.graham@ctreit.com
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SULLIVAN MAHONEY LLP
40 Queen Street, P.O. Box 1360
St. Catharines, Ontario L2B 6B1

Peter A. Mahoney
Tel:  +1905.688.8490
Fax: +1905.688.5814

pamahoney@sullivan-mahoney.com

Lawyers for Niagara Protective Flooring

CAIN LAMARRE
855-3e Avenue, Suite 202
Val-d’Or, Québec J9P 1T2

Alexandre Tourangeau
Tel:  +1819.825.4153
Fax: +1819.825.9769

alexandre.tourangeau@clcw.ca

Lawyers for 4047729 Canada Inc., and SLH
Transport Inc.

SPRINGS GLOBAL US, INC.
(Parent of Springs Canada. Inc.)
205 North White Street

Fort Mill, SC 29715 U.S.A.

Delbridge E. Narron, General Counsel
G. Alan McManus, SVP & Treasurer
Tel:  +1803.547.3730

Fax: +1803.547.3754

delbridge.narron@springs.com
alan.mcmanus@springs.com



AND
TO:

AND
TO:

AND
TO:

JEFFREY KAUFMAN LAW
PROFESSIONAL CORPORATION
15 Prince Arthur Ave., Suite 200
Toronto, Ontario M5R 1B2

AND
TP:

Jeffrey Kaufman
jeffkaufmanlaw@gmail.com

Lawyers for Nygard International
Partnership

WEST EDMONTON MALL
PROPERTY INC.

3000, 8882 170 Street
Edmonton, Alberta T5T 4M2

AND
TO:

John Colbert

Tel: +1780.444.8138
Howard Anson

Tel: +1780.444.8115
Theresa Paquette

Tel:  +1780.444.5245
Louise Murphy

Tel: +1780.444.8131
Fax: +1780.444.5223

john.colbert@wem.ca
howard.anson@wem.ca
theresa.paquette@wem.ca
louise.murphy@wem.ca

DAVIES WARD PHILLIPS &
VINEBERG LLP

1501, av. McGill College, Suite 2600
Montréal, Québec H3A 3N9

AND
TO:

Jay A. Swartz

Tel:  +1416.863.5520
Denis Ferland

Tel: +1514.841.6423
Fax: +1514.841.6499

jswartz@dwpv.com
dferland@dwpv.com

Lawyers for Gordon Brothers Canada
ULC and Merchant Retail Solutions
ULC
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KRONIS, ROTSZTAIN, MARGLES, CAPPEL
LLP

25 Sheppard Avenue West, Suite 1100

Toronto, Ontario M2N 6S6

Philip Cho
Tel: +1416.218.5494
Fax: +1416.225.6751

pcho@krmc-law.com
Lawyers for Michael Scharff
MCKENZIE LAKE LAWYERS LLP

140 Fullarton Street, Suite 1800
London, Ontario N6A 5P2

Michael J. Peerless

Tel: +1519.667.2644
Sabrina Lombardi

Tel:  +1519.667.2645

Emily Assini

Tel:  +1519.672.5666 ext. 359
Fax: +1519.672.2674

peerless@mckenzielake.com
Lombardi@mckenzielake.com
assini@mckenzielake.com

Lawyers for the Creditor, Barry Patrick Kenny

DENTONS CANADA LLP
77 King Street West, Suite 400
Toronto-Dominion Centre
Toronto, Ontario M5K 0A1

Kenneth Kraft

Tel: +1416.863.4374
Fax: +1416.863.4592
kenneth.kraft@dentons.com

Lawyers for Chubb Insurance Company of Canada



AND
TO:

AND
TO:

AND
TO:

BORDEN LADNER GERVAIS LLP
Bay Adelaide Centre, East Tower

22 Adelaide Street West

Toronto, ON M5H 4E3

Alex MacFarlane

Tel:  +1416.367.6305
Bevan Brooksbank
Tel: +1416.367.6604
Rachael Belanger

Tel: +1416.367.6485
Fax: +1416.367.6749

AMacfarlane@blg.com
BBrooksbank@blg.com
RBelanger@blg.com

Lawyers for Sears Holdings
Corporation, Sears Holdings
Management Corporation, Sears,
Roebuck and Co., Sears Holdings
Global Sourcing Ltd., Kmart
Corporation; Kmart Overseas
Corporation; International Sourcing &
Logistics Ltd., and Innovel Solutions,
Inc.

AND
TO:

BORDEN LADNER GERVAIS LLP
Bay Adelaide Centre, East Tower

22 Adelaide Street West

Toronto, Ontario M5H 4E3

Graeme Hamilton
Tel: +1416.367.6746
Fax: +1416.367.6749

GHamilton@blg.com

Lawyers for Teleflora LLC
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MCMILLAN LLP
Brookfield Place

181 Bay Street, Suite 4400
Toronto ON M5J 2T3

Wael Rostom

Tel:  +1416.865.7790
Brett Harrison

Tel:  +1416.865.7932
Caitlin Fell

Tel: +1416.865.7841
Fax: +1416.865.7048

wael.rostom@mcmillan.ca
brett.harrison@mcmillan.ca
Caitlin.Fell@mcmillan.ca

Lawyers for Mr. Edward S. Lampert, ESL
Investments Inc., ESL Partners, L.P. and RBS
Partners, L.P. (collectively, “ESL”) and Fairholme
Capital Management, L.L.C. as investment adviser
to certain clients that own equity interests in Sears
Canada Inc.

WATEROUS HOLDEN AMEY
HITCHON LLP

20 Wellington Street, P.O. Box 1510
Brantford, ON N3T 5V6

Derek Sinko
Tel: +1519. 759.6220
Fax: +1519.759.8360

dsinko@waterousholden.com

Lawyers for Greenspace Waste Solutions



AND
TO:

AND
TO:

AND
TO:

WASTE MANAGEMENT OF
CANADA CORPORATION
117 Wentworth Court
Brampton, Ontario L6T 5L4

Donald P. Wright
Tel:  +1905.595.3357
Fax: +1866.374.0955
dwright@wm.com

SEAPORT GLOBAL HOLDINGS
LLC

360 Madison Avenue, 22nd Floor
New York, NY 10017 U.S.A.

Scott Friedberg
Tel: +1212.616.7728
SFriedberg@seaportglobal.com

SAMSONITE CANADA INC.
pP.O. Box 517
Stratford, Ontario N5A 6V1

James B. Rego
Director of Customer Financial Services
Tel: +1508.851.1427

James.Rego@samsonite.com

AND
TO:

AND
TO:

AND
TO:
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GARDINER ROBERTS LLP
Bay Adelaide Centre - East Tower
22 Adelaide Street West, Suite 3600
Toronto, Ontario M5H 4E3

Chris Besant

Tel:  +1416.865.4022
Tim Duncan

Tel: +1416.865.6682
Fax: +1416.865.6636

cbesant@grllp.com
tduncan@grllp.com

Lawyers for Promenade Limited Partnership

CONTRARIAN CAPITAL MANAGEMENT

411 West Putnam Ave. Suite 425
Greenwich, CT 06830 U.S.A.

Keith McCormack
Kimberly Gianis

Tel:  +1 203.862.8250
Fax: +1203.629.1977

kmccormack@contrariancapital.com
kgianis@contrariancapital.com

BLANEY MCMURTRY LLP
2 Queen Street East, Suite 1500
Toronto, ON M5C 3G5

Ralph Cuervo-Lorens

Tel:  +1416.593.3990
Fax: +1416.593.5437
Talia Gordner

Tel:  +1416.596.2892
Fax: +1416.594.2443

rcuervolorens@blaney.com
TGordner@blaney.com

Lawyers for Direct Energy Marketing Limited



AND
TO:

AND
TO:

AND
TO:

AND
TO:

UNIFOR

Unifor Legal Department
205 Placer Court

Toronto, Ontario M2H 3H9

Anthony F. Dale
Tel:  +1416.495.3750
Fax: +1416.495.3786

anthony.dale@unifor.org
Bargaining agent for employees at Sears
Stores located at Fairview Mall,

Oakville, Peterborough and Windsor

AND
TO:

BATTISTON & ASSOCIATES
Suite 202, 1013 Wilson Avenue
Toronto, Ontario, M3K 1G1

Harold Rosenberg
Tel: +1416.630.7151 ext. 237
Fax: +1416.630.7472

h.rosenberg@battistonlaw.com

Lawyers for Toronto Concrete Floors

AND
TO:

MAPLEROSE HOLDINGS
(CANADA) INC.

Sushrat Mehan, Vice-President
Tel: +1647. 229.4000

Sushrat@MehanGroup.ca

Landlord of Sears London location (784
Wharncliffe Rd. S.)
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ARGO PARTNERS
12 West 37th Street, 9th Floor
New York, NY 10018 U.S.A.

Paul S. Berg
paul@argopartners.net

HAIN CAPITAL GROUP, LLC
Meadows Office Complex

301 Route 17 North

Rutherford, NJ 07070

Bryant Oberg

Robert Koltai
Amanda Rapoport
Tel:  +1201.896.6100
Fax: +1201.896.6102

boberg@haincapital.com
rkoltai@haincapital.com
arapoport@haincapital.com

BLAKE, CASSELS & GRAYDON LLP
199 Bay Street

Suite 4000, Commerce Court West
Toronto, Ontario M5L 1A9

Linc Rogers
Tel: +1416.863.4168
Kelly Peters
Tel: +1416.863.4271
Fax: +1416.863.2653

linc.rogers@blakes.com
kelly.peters@blakes.com

Lawyers for the Respondent,
Stanley Black & Decker, Inc.



AND
TO:

AND
TO:

AND
TO:

DENTONS CANADA LLP
77 King Street West, Suite 400
Toronto-Dominion Centre
Toronto, Ontario M6K 0A1

Sara-Ann Van Allen

Tel:  +1416.863.4402
Fax: +1416.863.4592
sara.vanallen@dentons.com

Lawyers for SSH Bedding Canada Co.

AND
TO:

MADORIN, SNYDER LLP
PO Box 1234

55 King Street West, 6th Floor
Kitchener, Ontario N2G 4G9

Edward J. (Ted) Dryer
Tel:  +1519.744.4491
Fax: +1519.741.8060
edreyer@kw-law.com

Lawyers for B-N-E Contractors Inc.

DENTONS CANADA LLP
77 King Street West, Suite 400
Toronto-Dominion Centre
Toronto, Ontario M6K 0A1

AND
TO:

John Salmas

Tel: +1416.863.4737
Vanja Ginic

Tel: +1416.863.4373
Fax: +1416.863.4592

john.salmas@dentons.com
vanja.ginic@dentons.com

Lawyers for Bank of Montreal
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DAVIES WARD PHILLIPS & VINEBERG
S.E.N.CR.L,s.rl/LLP

1501 McGill College Avenue, 26th Floor
Montréal, Québec H3A 3N9

Christian Lachance
Tel: +1514.841.6576
Fax: +1514.841.6499
clachance@dwpv.com

Lawyers for L.E.1., Inc.

BLAKE, CASSELS & GRAYDON LLP
199 Bay Street

Suite 4000, Commerce Court West
Toronto, Ontario M5L 1A9

Aryo Shalviri
Tel: +1416.863.2962
Fax: +1416.863.2653

aryo.shalviri@blakes.com
Lawyers for Dyson Canada Limited

RICKETTS HARRIS LLP
181 University Ave, Suite 800
Toronto, Ontario M5H 2X7

Andrea Sanche

Tel:  +1416.642.4301
Fax: +1647.260.2230
asanche@rickettsharris.com

Lawyers for One Step Up, Ltd., Kidz Concepts,
LLC, Project 28 Clothing LLC, Assael Miller
Clothing Company, LLC, Ikeddi Enterprises, Inc.,
and Children’s Apparel Network, Ltd.



AND
TO:

AND
TO:

AND
TO:

WILSON VUKELICH LLP
60 Columbia Way, Suite 710
Markham ON L3R 0C9

AND
TO:

Douglas D. Langley
Tel:  +1905.940.8711
Fax: +1905.940.8785
dlangley@wvllp.ca

Lawyers for Element Fleet Management
Inc.

MILLER THOMSON LLP
Pacific Centre, 400

725 Granville Street
Vancouver, BC V7Y 1G5

AND
TO:

Gordon G. Plottel

Tel:  +1604.643.1245
Fax: +1604.643.1200
gplottel@millerthomson.com

Lawyers for Make-up Designory

LERNERS LLP
130 Adelaide Street West, Suite 2400
Toronto, Ontario M5H 3P5

AND
TO:

Domenico Magisano
Tel:  +1416.601.4121
Fax: +1416.601.4123
dmagisano@lerners.ca

Lawyers for the Respondent, Amskor
Corporation
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SOTOS LLP
180 Dundas Street West, Suite 1200
Toronto, Ontario M5G 178

David Sterns

Andy Seretis
Tel:  +1416. 9770007
Fax: +1416.977.0717

dsterns@sotosllp.com
aseretis@sotosllp.com

Lawyers for 1291079 Ontario Limited
SHIBLEY RIGHTON LLP

700 - 250 University Avenue
Toronto, Ontario M5H 3E5

Thomas McRae

Tel:  +1416.214.5206
Rachel Migicovsky

Tel:  +1416.214.5204
Fax: +1416.214.5400

thomas.mcrae@shibleyrighton.com
rachel.migicovsky@shibleyrighton.com

Lawyers for the Respondent, Abbarch
Architecture Inc.

LENOX CORPORATION
1414 Radcliffe Street
Bristol, PA 19007, U.S.A.

Robert O. Cohen
robert_cohen@Ienox.com



AND
TO:

AND
TO:

AND
TO:

AND
TO:

TANNOR CAPITAL MANAGEMENT AND
LLC TO:
555 Theodore Fremd Avenue,

Suite C-209

Rye, New York 10580 U.S.A.

Robert Tannor
Tel:  +1914.509.5000
rtannor@tannorpartners.com

CENTERBRIDGE PARTNERS
EUROPE, LLP

10 New Burlington Street

London, W1S 3BE United Kingdom

AND
TO:

Tim Denair

Tel:  +44 203214 1117
Fax: +44 7786 848 981
tdenari@centerbridge.com

EATON

Mail Code N3

1000 Eaton Boulevard
Cleveland, Ohio 44122 U.S.A.

AND
TO:

Meeko A. Chislom

Tel:  +1440.523.4884
Fax: +1440.523.3421
MeekoChislom@Eaton.com

NINA FOOTWEAR CORP.
200 Park Ave. South
New York, NY 10003 U.S.A.

AND
TO:

Robert Lizzul

Tel:  +1 646.884.6152
Fax: +1212.246.6837
blizzul@ninashoes.com
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MCLEAN & KERR LLP
130 Adelaide Street West,
Suite 2800

Toronto, Ontario M5H 3P5

Elaine M. Gray
Tel:  +1416.369.6627
Fax: +1416.366.8571

egray@mcleankerr.com
Lawyers for SCI Logistics Ltd.

AIG INSURANCE COMPANY OF CANADA
c/o DIAMOND MCCARTHY LLP

489 Fifth Avenue, 21% Floor

New York, NY 10017 U.S.A.

Adam L. Rosen

Tel: +1212.430.5418

Fax: +1212.430.5499
arosen@diamondmccarthy.com

MICHELIN NORTH AMERICA, INC.
One Parkway South
Greenville, SC 29615 U.S.A.

Leslie McCauley
leslie.mccauley@michelin.com

COX AND PALMER
Purdy’s Wharf Tower I,
1100-1959 Upper Water Street
P.O. Box 2380 Stn Central
Halifax NS B3J 3N2

John Boyle
Tel:  +1902.491.4137
Fax: +1902.421.3130

jboyle@coxandpalmer.com

Lawyers for Linda Crawford



AND
TO:

AND
TO:

AND
TO:

AND
TO:

AND
TO:

KOSKIE MINSKY LLP

20 Queen Street West, Suite 900,
Box 52

Toronto, Ontario M5H 3R3

Jeffrey A. Armel
Tel:  +1416.595.2069
Fax: +1416.204.2826

Lawyers for the APM Construction
Services Inc., 152610 Canada Inc. o/a
Laurin Company, Traugott Building
Contractors Inc., Décor Craft Inc. o/a
Nelnor Construction and Rossclair
Contractors Inc.

SUN LIFE FINANCIAL CANADA
1 York Street
Toronto, Ontario M5J 0B6

AND
TO:

Larry Swartz
Tel: +1416.408.8972
larry.swartz@sunlife.com

AND
TO:

ROSENTHAL & ROSENTHAL,
INC.

1370 Broadway

New York, NY 10018, U.S.A.

Anthony DiTirro

Tel: +1212.356.1464
Fax: +1212.356.3464
TDiTirro@rosenthalinc.com

AND
TO:

FASKEN MARTINEAU

DUMOULIN LLP

333 Bay Street, Suite 2400
Toronto, Ontario M5H 2T6

Aubery E. Kauffman

Tel:  +1416.865.3538
Natasha De Cicco

Tel: +1416.868.7856
Fax: +1416.364.7813

akauffman@fasken.com
ndecicco@fasken.com

Lawyers for Place Vertu Nominee Inc. /
Fiduciaire Place Vertu Inc.
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TEPLITSKY, COLSON LLP
70 Bond Street, Suite 200
Toronto, Ontario M5B 1X3

lan Roher

Tel: +1416.865.5311
Eitan Kadouri

Tel: +1416.865.5325
Fax: +1 416.365.0695

iroher@teplitskycolson.com
ekadouri@teplitskycolson.com

Lawyers for J.S. Fashion International Imports
Ltd.

FORTIS BC
4370 Still Creek Drive,
Burnaby British Columbia V5C 6S4

Cassidy Pedersen
Tel: +1 866.668.6624
collections.group@fortisbc.com

BLAKE, CASSELS & GRAYDON LLP
1 Place Ville Marie, Suite 3000
Montréal QC H3B 4N8

Sunny Handa
Tel:  +1514.982.4008
Fax: +1514.982.4099

sunny.handa@blakes.com
Lawyers for Clear Destination Inc.

SORBARA, SCHUMACHER, MCCANN LLP
31 Union Street East
Waterloo ON N2J 1B8

Greg Murdoch

Tel:  +1519.741.8010 ext. 223
Fax: +1519.576.1184
gmurdoch@sorbaralaw.com

Lawyers for C3 Buildings and Infrastructure Inc.



AND
TO:

AND
TO:

AND
TO:

GOWLING WLG (Canada) LLP
One Main Street West
Hamilton, Ontario L8P 475

Louis A. Frapporti
Tel:  +1905.540.3262
Fax: +1905.528.5833

louis.frapporti@gowlingwlg.com

Lawyers for Guangdong Galanz Microwave Electrical Appliances Manufacturing Co., Ltd., Shanghai
Industries Group Ltd., Zhongshan Galanz Consumer Electric Appliances Co. Ltd., Grand Products
Mfg Ltd., Fuzhou Minquan Arts & Crafts Co. Ltd., Fuzhou Home Broad Arts & Crafts Co., Ltd.,
Minhou Dacor Household Crafts Co., Ltd., Shanhai Sunwin Industry Group Co., Ltd., Movado Group
Inc., Inlook Glass Craft Co., Ltd., Jason Furniture (Hangzhou) Co. Ltd., Huzhou Trimax International
Sourcing Co., Ltd., Zheijang Weilaoda Industrial & Trading Co., Ltd., Zhejiang Shengli Plastic Co.,
Ltd., Taizhou Mocrystal Co., Ltd., Minhou Minxing Weaving Co., Ltd., Yikai Co., Limited, Stig
Jiangsu Light & Textile Imp. & Exp. Co., Ltd. and China Export and Credit Insurance Corporation

(Sinosure)

McMAHON, MORRISON, WATTS
Box 314, 4346 Colonel Talbot Road
London, Ontario N6P 1P9

AND
TO:

J. Craig Morrison

Tel:  +1519.652.8080
Fax: +1519.652.2262
morrison@mmuwlaw.ca

Lawyers for the International
Brotherhood of Electrical Workers,
Local 213, the bargaining agent for
certain employees of Sears Canada Inc

AND
TO:

LOOPSTRA NIXON LLP
135 Queens Plate Drive, Suite 600
Toronto, Ontario MOW 6V7

R. Graham Phoenix
Tel: +1416.746.4776
Fax: +1416.746.8319
gphoenix@Iloonix.com

Lawyers for the CRG Financial Inc.
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INTERNATIONAL BROTHERHOOD OF
ELECTRICAL WORKERS, LOCAL 213
1424 Broadway Street

Port Coquitlam, British Columbia V3C 5W?2

Christina Brock
cbrock@ibew213.org

KMP LAW NORTH
505 - 333 3rd Avenue North
Saskatoon SK S7K 2M2

Wayne L. Pederson

Tel:  +1 306.652.8833
Fax: +1306.652.3333
wpederson@kmplaw.com

Lawyers for VIP Distributors Inc.



AND
TO:

AND
TO:

AND
TO:

DENTONS CANADA LLP
1 Place Ville Marie, Suite 3900
Montréal, Québec H3K 1H9

Roger P. Simard

Tel: +1514.878.5834
Fax: +1514.866.2241
roger.simard@dentons.com

Lawyers for Conciergerie Speico Inc.

DE LAGE LANDEN FINANCIAL
SERVICES CANADA INC.

3450 Superior Court, Unit 1
Oakville, ON, Canada L6L 0C4

Marco Jacuta
Tel:  +1905.901.6539
mjacuta@Ileasedirect.com

STIKEMAN ELLIOTT LLP
5300 Commerce Court West,
199 Bay Street,

Toronto, Ontario M5L 1B9

Samantha Horn

Tel:  +1416.869.5636
Daniel S. Murdoch
Tel:  +1416.869.5529
Matthew Cameron
Tel: +1416.869.6841
Viad A. Calina

Tel:  +1416.869.5202
Fax: +1416.947.0866

sghorn@stikeman.com
dmurdoch@stikeman.com
mcameron@stikeman.com
vcalina@stikeman.com

Lawyers for 2594282 Ontario Inc.

AND
TO:

AND
TO:

AND
TO:
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THE LAW OFFICES OF TEDD S. LEVINE,

LLC
1305 Franklin Avenue, Suite 300
Garden City , NY 11530 USA

Tedd S. Levine, Esq.
Tel: +1516.294.6852
Fax: +1 516.294.4860
lawofficesofteddslevine@gmail.com

Lawyers for Tri-Coastal Design Group, Inc.

LENCZNER SLAGHT ROYCE
SMITH GRIFFIN LLP

Suite 2600, 130 Adelaide Street West
Toronto Ontario M5H 3P5

Monique J. Jilesen
Tel:  +1416.865.2926
Fax: +1416.865.2851
Christopher Yung
Tel: +1416.865.2976
Fax: +1416.865.3730

mjilesen@litigate.com
cyung@litigate.com

Lawyers for the Middleby Corporation

MCLEAN & KERR LLP
130 Adelaide Street West, Suite 2800
Toronto, ON M5H 3P5

Elaine M. Gray

Tel: +1416.369.6627
Fax: +1416.366.8571
egray@mcleankerr.com

Lawyers for Daimler Truck Financial, a business
unit of Mercedes-Benz Financial Services Canada

Corporation



AND
TO:

AND
TO:

AND
TO:

BEARD WINTER LLP
130 Adelaide St. West,
7th Floor

Toronto, ON M5H 2K4

AND
TO:

Robert C. Harason

Tel:  +1416.306.1707
Fax: +1416.593.7760
rharason@beardwinter.com

Lawyers for APM Construction Services
Inc.

JOHN P. MULLEN

Barrister & Solicitor

295 Matheson Boulevard East
Mississauga, Ontario L4Z 1X8

AND
TO:

Tel:  +1905.501.8778
Fax: +1905.501.8772
john@jmullen.law.ca

Lawyer for Sterling Concrete Sawing &
Drilling Ltd.

GROUPE ROSDEV
7077, avenue du Parc, bureau 600
Montréal, Québec H3N 1X7

AND
TO:

Paraskevi (Paris) Tsikis

Tel: +1514.270.7000 ext. 263
Fax: +1514.270.6423
ptsikis@rosdev.com

Lawyers for 168593 Canada Inc.
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TORYS LLP

79 Wellington Street West
Suite 300, TD Centre
Toronto, Ontario M5K 1N2

Adam M. Slavens

Tel: +1416.865.7333
Fax: +1416.865.7380
aslavens@torys.com

Lawyers for Canadian Tire Corporation, Limited

BRAM N.ZINMAN
Barrister and Solicitor

4711 Yonge Street, Suite 200
Toronto, Ontario M2N6K8

Tel: +1416.221.5919
Fax: +1416.226.0910
bzinman@bellnet.ca

Lawyer for Hanson+ Jung Architects Inc.
BROWN & JOSEPH, LTD.

P.O. Box 59838
Schaumburg, IL 60159, U.S.A.

Don Leviton
Tel: +1.847.758.3000 ext. 221
Fax: +1 847.758.3020

dleviton@brownandjoseph.com

Lawyers for Shandong Intco Recycling Resources
Co., Ltd. and China Export and Credit Insurance
Corporation (Sinosure)



AND
TO:

AND
TO:

AND
TO:

AND
TO:

LANGLOIS LAWYERS, LLP
1250 René-Lévesque Blvd. West
20th Floor

Montréal QC H3B 4W8

Gabrielle Thibaudeau

Tel: +1514.842.7804

Fax: +1514.845.6573
Gabrielle. Thibaudeau@Ianglois.ca

Lawyers for GWL Realty Advisors Inc.,
The Great West Life Assurance
Company and The London Life
Insurance Company, landlord of Corbeil
Electrique Inc. At Mega-Centre
Beauport

Thornton Grout Finnigan LLP
Suite 3200, TD West Tower

100 Wellington Street West

P.O. Box 329
Toronto-Dominion Centre
Toronto, Ontario M5K 1K7

AND
TO:

John Porter

Tel: +1416.304.0778
Asim Igbal

Tel:  +1416.304.0595
Fax: +1416.304.1313

jporter@tgf.ca
aigbal@tgf.ca

Lawyers for Mattel, Inc.

ROSS BARRISTERS
PROFESSIONAL CORPORATION
123 John Street Toronto ON M5V 2E2

AND
TO:

Mark A. Ross
Tel: +1416.593.7107
Sarah Walker
Tel: +1416.572.4904
Fax: +1416.551.8808

MRoss@rossbarris@ers.com
SWalker@rossbarristers.com

Lawyers for Remington Properties Inc.
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BLAIR FRANKLIN CAPITAL PARTNERS
INC.

Bay Adelaide Centre, East Tower

22 Adelaide Street West, Suite 2430

Toronto, Ontario M5H 4E3

lan Vickers

Vice President — Mergers & Acquisitions
Tel:  +1416.304.3970
ivickers@blairfranklin.com

MCMILLAN LLP
Brookfield Place

181 Bay Street, Suite 4400
Toronto, ON M5J 2T3

Jeffrey Levine

Tel: +1416.865.7791
Fax: +1416.865.7048
jeffrey.levine@mcmillan.ca

Lawyers for Luxottica Retail Canada Inc.

VERTLIEB & CO
Suite 16 - 988 Beach Avenue, Vancouver, BC,
V6Z 2N9

Matthew G. Siren

Tel:  +1604.674.7360
Fax: +1604.674.7760
matt@vertlaw.ca

Lawyers for Brent Anderson



AND
TO:

AND
TO:

AND
TO:

FIELD LLP
400, 444 — 7 Avenue S.W.
Calgary AB T2P 0X8

Douglas S. Nishimura
Tel:  +1403.260.8548
Fax: +1403.264.7084
dnishimura@fieldlaw.com

Lawyer for Alaris Income Growth Fund
Partnership

AND
TO:

BLAKE, CASSELS & GRAYDON
LLP

Suite 4000, Commerce Court West
199 Bay Street

Toronto, Ontario M5L 1A9

Kathryn M. Bush

Tel: +1416.863.2633
Pamela L. J. Huff,

Tel: +1416.863.2958
Michael E. Barrack

Tel:  +1416.863.5280
Kiran Patel

Tel:  +1416.863.2205
Juliene Cawthorne-Hwang
Tel: +1416.863.4185
Fax: +1416.863.2653

kathryn.bush@blakes.com
pamela.huff@blakes.com
michael.barrack@blakes.com
kiran.patel@blakes.com
juliene.cawthornehwang@blakes.com

Lawyers for Morneau Shepell Ltd., in its

capacity as Administrator for the Sears
Canada Inc. Registered Retirement Plan
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CENTERBRIDGE PARTNERS, LP

lan Silverbrand
isilverbrand@centerbridge.com

MORNEAU SHEPELL LTD.
895 Don Mills Road,

Tower One, Suite 700

Toronto, Ontario M3C 1W3

Hamish Dunlop
Bethune Whiston

Al Kiel

John Hnatiw

Tel:  +1416.445.2700
Fax: +1416.445.7989

hdunlop@morneaushepell.com
bwhiston@morneaushepell.com
akiel@morneaushepell.com
jhnatiw@morneaushepell.com



AND
TO:

AND
TO:

AND
TO:

AND
TO:

DAVIES WARD PHILLIPS &
VINEBERG LLP

155 Wellington Street West
Toronto, ON M5V 3J7

Natasha MacParland
Tel: +1416.863.5567
Jesse Mighton

Tel: +1416.863.7572
Fax: +1416.863.0871

nmacparland@dwpv.com
jmighton@dwpv.com

Lawyers for Rogers Communications
Inc.

AND
TO:

WARNER NORCROSS & JUDD
LLP

900 Fifth Third Centre

111 Lyon Street NW

Grand Rapids, MI 49503-2487, U.S.A.

Gordon J. Toering
Tel: +1616.752.2185
Fax: +1616.222.2185
gtoering@wnj.com

Lawyers for Wolverine World Wide,
Inc.

AND
TO:

A.S.A.P. SECURED INC.
c/o Dalton First Financial Inc.
8160 Parkhill Drive

Milton, Ontario L9T 5V7

Jack Tasse
Tel:  +1800.313.9170
jtasse@daltonbrands.com

25

AARON WAXMAN AND ASSOCIATES
PROFESSIONAL CORPORATION
Suite 500, 1120 Finch Avenue West
Toronto, Ontario M3J 3H7

Zane Roth
Tel: +1416.661.4878
Fax: +1416.661.4808

zroth@awaxmanlaw.ca

Lawyers for Dana Tomasi

WOLVERINE WORLD WIDE INC.

Greg Sorrell
greg.sorrell@wwwinc.com

LIND FURNITURE (CANADA) LTD.
461 Hanlan Rd
Woodbridge, Ontario L4L 3T1

Asha Patel
Tel:  +1 905.850.3666 ext. 10
Fax: +1 905.850.4666

asha@lind-furniture.com



AND
TO:

AND
TO:

AND
TO:

AND
TO:

DEER LAKE LAW GROUP
Suite 126, 4946 Canada Way
Burnaby, BC V5G 4H7

Mosope Fagbongbe

Tel:  +1604.430.2345
Fax: +1888.712.2264
mosope@deerlakelaw.ca

Lawyers for Westhills Express Inc.

AND
TO:

VONWIN CAPITAL
MANAGEMENT, LP

261 Fifth Avenue, 22" Floor
New York, NY 10016 U.S.A.

Dennis B. Comstock
Tel: +1212.889.0418
dc@vonwincapital.com

AND
TO:

GOWLING WLG (CANADA) LLP
Barristers & Solicitors

1 First Canadian Place, Suite 1600
100 King Street West

Toronto ON M5X 1G5

E. Patrick Shea

Tel:  +1416.369.7399

Fax: +1416.862.7661
patrick.shea@gowlingwlg.com

Lawyers for Electrolux Canada Corp.
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T.UW. TEXTILE CO., LTD.
113 Moo 4, Sampatuan, Nakornchaisri,
Nakornpathom, Thailand 73120

Tel: 66 34 389 571

jittima@tuw.co.th

ALBERTA ENVIRONMENT AND PARKS
Operations — South Saskatchewan Region
2" Floor, 2938 — 11 Street NE

Calgary, Alberta T2E 7L7

Dave Gower
Tel:  +1403.297.7605
Fax: +1403.297.2749

dave.gower@gov.ab.ca
MAXXIMUM OUTDOOR INC.
Jason Garnet

Tel: +1416.624.1681
jgarnet@maxximumoutdoor.com



Federal and Provincial Crown Offices:

AND
TO:

AND
TO:

ATTORNEY GENERAL OF AND
CANADA TO:
Department of Justice Canada

Ontario Regional Office -Tax Law

Section

The Exchange Tower,

130 King Street West, Suite 3400, Box

36

Toronto, Ontario M5X 1K6

Diane Winters

Tel:  +1416.973.3172
Fax: +1416.973.0809
diane.winters@justice.gc.ca

Lawyers for the Minister of National
Revenue

MINISTRY OF JUSTICE AND AND
SOLICITOR GENERAL TO:
Legal Services

2nd Floor, Peace Hills Trust Tower

10011 — 109 Street

Edmonton, Alberta T5J 3S8

General Enquiries:

Tel:  +1780.427.2711
Fax: +1 780.427.2789
Kim Graf

Tel:  +1780.422.9014
Fax: +1780.425.0310
kim.graf@gov.ab.ca

ministryofjustice@gov.ab.ca
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MINISTRY OF THE ATTORNEY GENERAL
(ONTARIO)
McMurtry-Scott Building
720 Bay Street, 11th Floor
Toronto, Ontario M7A 259

General Enquiries:
Tel:  416.326.2220
Fax: 416.326.4007
attorneygeneral@ontario.ca

Minister’s Office:
Yasir Naqvi, Attorney General
ynaqvi.mpp@Iliberal.ola.org

MINISTRY OF JUSTICE AND ATTORNEY
GENERAL

Legal Services Branch, Revenue & Taxation
400 - 1675 Douglas Street,

Victoria, BC V8W 2G5

Mailing Address:
PO BOX 9289 STN PROV GOVT,
Victoria, BC V8W 9J7

Aaron Welch
Tel: +1 250.356.8589
Fax: +1 250.387.0700

Aaron.Welch@gov.bc.ca
AGLSBRevTax@gov.bc.ca



AND
TO:

AND
TO:

AND
TO:

AND
TO:

MINISTRY OF THE ATTORNEY
GENERAL (MANITOBA)

104 Legislative Building

450 Broadway

Winnipeg, Manitoba R3C 0V8

General Enquiries:
Tel:  +1204.945.3744

Sean Boyd

Tel:  +1204.945.0165
Fax: +1204.948.2826
Sean.Boyd@gov.mb.ca

DEPARTMENT OF JUSTICE AND
PUBLIC SAFETY
(NEWFOUNDLAND)

P.O. Box 8700

St. John's, Newfoundland A1B 4J6

AND
TO:

General Enquiries:
Tel:  +1709.729.5942
justice@gov.nl.ca

Minister’s Office:

Andrew Parsons, Attorney General
Tel:  +1418.729.2869

Fax: +1418.729.0469
justice@gov.nl.ca

AND
TO:

MINISTERE DE LA JUSTICE
(QUEBEC)

Edifice Louis-Philippe-Pigeon
1200, route de I'Eglise, e étage
Québec City, Québec G1V 4M1

General Enquiries:
Tel:  +1418.643.5140
informations@justice.gouv.qc.ca

Minister’s Office:

Stéphanie Vallée, Minister of Justice
Tel:  +1418.643.4210

Fax: +1418.646.0027
ministre@justice.gouv.gc.ca
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MINISTRY OF THE ATTORNEY GENERAL
(NEW BRUNSWICK)

Chancery Place, 2" Floor, Room: 2001

P. O. Box 6000

Fredericton, New Brunswick E3B 1E0

General Enquiries:

Tel:  +1506.462.5100

Fax: +1 506.453.3651

justice.comments@gnb.ca

Philippe Theériault
Tel:  +1506.453.3460
Philippe.Theriault2@gnb.ca

MINISTRY OF THE ATTORNEY GENERAL
(NOVA SCOTIA)

1690 Hollis Street

P.O.Box 7

Halifax, Nova Scotia B3J 2L6

General Enquiries:
Tel:  +1902.424.4030
justweb@gov.ns.ca

Minister’s Office:

Diana C. Whelan,

Minister of Justice and Attorney General
Tel: +1902.424.4044

Fax: +1902.424.0510
JUSTMIN@novascotia.ca

DEPARTMENT OF JUSTICE AND PUBLIC
SAFETY (PEI)

Fourth Floor, Shaw Building, South

95 Rochford Street, P.O. Box 2000
Charlottetown, PE C1A 7N8

Minister’s Office:

H. Wade MacLauchlan, Minister of Justice and
Public Safety

Tel:  +1902.368.6410

Fax: +1902.368.6488

sthorne@gov.pe.ca



AND MINISTRY OF JUSTICE

TO:

(SASKATCHEWAN)
355 Legislative Building
Regina, Saskatchewan S4S 0B3

Minister’s Office:

Gordon Wyant, Minister of Justice and
Attorney General

Tel:  +1306.787.5353

Fax: +1306.787.1232
jus.minister@gov.sk.ca

Courtesy Copies:

TO:

LONGVIEW COMMUNICATIONS
INC.

Suite 612 - 25 York Street

Toronto, Ontario M5J 2V5

Joel Shaffer
jshaffer@longviewcomms.ca

Peter Block
pblock@longviewcomms.ca

Irina Vukosavic
ivukosavic@longviewcomms.ca
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Email Service List:

mwasserman@osler.com; jdacks@osler.com; tsandler@osler.com; mdelellis@osler.com; sirving@osler.com; mcalvaruso@osler.com; ksachar@osler.com;
sstidwill@osler.com; jerickson@osler.com; WMalik@osler.com; searscanada@fticonsulting.com; greg.watson@fticonsulting.com;
paul.bishop@fticonsulting.com; jim.robinson@fticonsulting.com; steven.bissell@fticonsulting.com; linda.kelly@fticonsulting.com;
kamran.hamidi@fticonsulting.com; orestes.pasparakis@nortonrosefulbright.com; virginie.gauthier@nortonrosefulbright.com;
alan.merskey@nortonrosefulbright.com; evan.cobb@nortonrosefulbright.com; alexander.schmitt@nortonrosefulbright.com;
catherine.ma@nortonrosefulbright.com; solwayg@bennettjones.com; zweigs@bennettjones.com; ahatnay@kmlaw.ca; jlatham@goodmans.ca;
rbaulke@goodmans.ca; rjacobs@casselsbrock.com; jdietrich@casselshrock.com; skukulowicz@casselsbrock.com; bgoodis@casselsbrock.com;
dmcintosh@alvarezandmarsal.com; ahutchens@alvarezandmarsal.com; jnevsky@alvarezandmarsal.com; rschwill@dwpv.com; nmacparland@dwpv.com;
sursel@upfhlaw.ca; sgraff@airdberlis.com; ken.rosenberg@paliareroland.com; max.starnino@paliareroland.com; lily.harmer@paliareroland.com;
djmiller@tgf.ca; mmarfatia@tgf.ca; bernard.boucher@blakes.com; sebastien.guy@blakes.com; jcarhart@millerthomson.com; skettle@millerthomson.com;
joe.kamer@tempursealy.com; lwilliams@tgf.ca; pfesharaki@tgf.ca; charles.simco@shibleyrighton.com; JPawlyk@bmllp.ca;
ashwin@canadiandownandfeather.com; andree.lemayroux@cominar.com; jshaffer@longviewcomms.ca; pblock@longviewcomms.ca;
ivukosavic@longviewcomms.ca; brian@sica.ca; FGagnon@blg.com; ELefebvre@blg.com; neil.desai@cowen.com; Aaron.Welch@gov.bc.ca ;
AGLSBRevTax@gov.hc.ca ; tdunn@mindengross.com; mkaplan@foglers.com; vdare@foglers.com; ljackson@casselsbrock.com;
tpinos@casselsbrock.com; darius.goldman@kattenlaw.com; manon.deslauriers@cominar.com; mzigler@kmlaw.ca; wstevenson@mcleankerr.com;
hferris@lawsonlundell.com; harvey@chaitons.com; george@chaitons.com; nguizani@millerthomson.com; jwolf@blaney.com; dullmann@blaney.com;
john.mori@cowen.com; lborsook@weirfoulds.com; Igalessiere@mcleankerr.com; gcamelino@mcleankerr.com; cmills@millerthomson.com;
jwarin@lavery.ca; nparent@beauward.com; rhamelin@beauward.com; lauren.pearce@paliareroland.com; alykhans@pafgroup.com;
Alain.Casavant@revenuquebec.ca; isabelle.eckler@shibleyrighton.com; martin.poulin@dentons.com; anthony.rudman@dentons.com;
ffilippelli@deloitte.ca; k.nagendra@tcs.com; ASchuitema@upfhlaw.ca; david.mann@dentons.com; brandon@amentlegal.com; lbrzezinski@blaney.com;
ateodorescu@blaney.com; steve.lam@-correpartners.com; tom.radionov@correpartners.com; alexandre.tourangeau@clcw.ca; kimberley.graham@ctreit.com;
diane.winters@justice.gc.ca; delbridge.narron@springs.com; alan.mcmanus@springs.com; Sarita.sanasie@paliareroland.com; pcho@krmc-law.com;
KBarrett@krmc-law.com; john.colbert@wem.ca; howard.anson@wem.ca; theresa.paquette@wem.ca; louise.murphy@wem.ca;
peerless@mckenzielake.com; Lombardi@mckenzielake.com; assini@mckenzielake.com; jswartz@dwpv.com; dferland@dwpv.com;
jeffkaufmanlaw@gmail.com; smoyo@upfhlaw.ca; AMacfarlane@blg.com; BBrooksbank@blg.com; RBelanger@blg.com; TWarnaar@kingsettcapital.com;
kenneth.kraft@dentons.com; GHamilton@blg.com; pamahoney@sullivan-mahoney.com; wael.rostom@mcmillan.ca; brett.harrison@mcmillan.ca;
SFriedberg@seaportglobal.com; attorneygeneral@ontario.ca; ynaqvi.mpp@liberal.ola.org; ministryofjustice@gov.ab.ca; kim.graf@gov.ab.ca;
sean.boyd@gov.mb.ca; justice.comments@gnb.ca; Philippe. Theriault2@gnb.ca; justice@gov.nl.ca; justweb@gov.ns.ca; JUSTMIN@novascotia.ca;
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