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I. INTRODUCTION and SUMMARY OF CCAA PROCEEDINGS 

1. In this Application, KMC Mining Corporation (“KMC” or the “Applicant”) seeks an Order extending the stay 

of proceedings (“Stay Period”) as against KMC to and including July 31, 2025, in respect of all 

proceedings, rights and remedies against KMC including its respective businesses and property, or the 

Monitor.  

2. On December 5, 2024, KMC filed a Notice of Intention to Make a Proposal (“NOI”) under the Bankruptcy 

and Insolvency Act, RSC 1985, c B-3 (“BIA”).  

3. On January 10, 2025, an Initial Order pursuant to section 11 of the Companies’ Creditors Arrangement 

Act, RSC 1985, c C-26, as amended (the “CCAA”) was granted by the Honourable Justice M.J. Lema in 

respect of KMC, which continued the NOI proceedings into these CCAA proceedings, and which included 

a Stay Period to and including January 20, 2025. FTI Consulting Canada Inc. (“FTI”) is the Monitor within 

the CCAA proceedings (“Monitor”).  

4. Also on January 10, 2025, the Honourable Justice M.J. Lema also granted an Order approving the sales 

and investment solicitation process (“SISP”) (with the Order approving the SISP being the “Order – 

Approve SISP”) over substantially all of KMC’s assets (“Property”). Ernst & Young Orenda Corporate 

Finance Inc. (the “Sales Agent”) administered the SISP as Sales Agent, with oversight from the Monitor.  

5. On January 20, 2025, the Honourable Justice J.T. Nielson granted, inter alia, an amended and restated 

initial order (“ARIO”) which, inter alia, extended the Stay Period to June 16, 2025. 

6. On April 17, 2025, the Honourable Justice D.A. Mah granted, inter alia, a Sale Approval and Vesting Order 

(“SAVO”) approving a transaction arising from the SISP whereby substantially all of KMC’s Property was 

sold to a third-party purchaser (the “Transaction”) for proceeds in excess of $100 million. The Transaction 

closed on May 2, 2025.  

II. FACTS1 

7. The facts are set out in the Affidavit of Bryn Jones (“Jones Affidavit #1”) sworn December 31, 2024, 

Affidavit of Bryn Jones sworn January 14, 2025 (“Jones Affidavit #2”), Affidavit of Bryn Jones sworn April 

7, 2025 (“Jones Affidavit #3”) and Affidavit of Daniel Klemke sworn May 9, 2025 (“Klemke Affidavit”). 

The salient facts will generally be referred to directly in argument as outlined below. Specific additional 

 
1 Affidavit of Daniel Klemke sworn May 9, 2025 (“Klemke Affidavit”) at paras 10-21.  



4 
 
 

4151-5816-5340.v1 

facts which are germane to the background of this matter, and updates on the activity of KMC since the 

last Court appearance on April 17, 2025 follow on a summary basis.  

8. As mentioned, on April 17, 2025, the Court granted the SAVO, which approved the Transaction. No party 

opposed the Transaction. The Transaction had the support of KMC’s primary secured creditor (the 

Syndicate), various equipment lessors whose equipment was included in the Transaction and the Monitor.  

9. The Transaction closed on May 2, 2025 and generated sale proceeds in excess of $100 Million. 

10. As of April 4, 2025, KMC employed 92 full-time employees or subcontractors, of which 14 are located at 

its head office in Edmonton, Alberta, 40 on a labour supply project in British Columbia, and 38 field 

employees working in Fort McMurray or a field office location maintained there.  

11. At present time, and since the Transaction has closed and most of KMC’s current operations have been 

wound down, or are in the process of being wound down, KMC has approximately 10 employees in 

Edmonton and approximately 35 on the labour and supply contract in British Columbia.  

12. Other than the winding down of operations after closing of the Transaction, KMC does have in place a 

purchase order with Hudbay Minerals at its copper mountain mine in British Columbia to supply equipment 

operators to the site. That purchase order commenced at or around the date of the Initial Order and is for 

a term which expires on May 31, 2025.  

13. As more specifically described within the argument below, chief among the factors necessitating these 

CCAA proceedings was the sudden and unexpected cancellation of substantial scopes of work under 

contracts between KMC and its main client, Suncor Energy Inc. (“Suncor”). A thorough analysis as to 

potential claims KMC may have due to those cancellations is ongoing. 

III. ISSUES 

14. The issue to consider in this Application before the Court is whether the Stay Period ought to be extended 
to July 31, 2025. In that regard, the test for making that determination is: 

 
a) whether circumstances exist that make the Order appropriate; and 

 
b) whether the Applicant has acted, and is acting, in good faith and with due diligence. 
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IV. ARGUMENT 

A. The General Proposition 

15. While historically the CCAA has prioritized “avoiding the social and economic losses resulting from 

liquidation of an insolvent company”, the CCAA is fundamentally insolvency legislation.2  

16. As fundamentally insolvency legislation, the CCAA has the simultaneous objectives of maximizing creditor 

recovery, preservation of going concern value where possible and preservation of jobs and communities 

affected by the firm’s financial distress. In pursuit of those objectives, CCAA proceedings have evolved to 

permit outcomes that do not result in the emergence of the pre-filing debtor company in a restructured 

state.3 

17. Liquidation is not necessarily inconsistent with the remedial objectives of the CCAA.4  

18. Each case is looked at on its own merit. The relative weight which the different objectives of the CCAA 

take on in any case may vary based on the factual circumstances, the stage of proceedings and so forth.5 

19. As has been previously noted by Courts in CCAA proceedings, “[t]here is, of course, no precise and 

invariable formula. This is not a ‘cookie cutter’ exercise… the matter must be decided on the basis of 

credible evidence and common sense, employing a principled, purposive and contextual approach.”6  

20. In the present circumstances, the relief sought is consistent with the objectives of the CCAA. 

21. With these general propositions at the forefront, this Brief will now address the specific pieces of relief 

sought. 

B. Extension of the Stay Period 

22. It is respectfully submitted that the extension of the stay or proceedings should be granted as the extension 

of the Stay Period is appropriate and KMC has acted in good faith and with due diligence.  

 
2 Century Services Inc v Canada (Attorney General), 2010 SCC 60 [Century Services] at para 70 [TAB 1]. 
3 9354-9186 Quebec Inc. and 9354-9178 Quebec Inc. v Callidus Capital Corporation, 2020 SCC 10 [Bluberi] at para 42 
[TAB 2]. 
4 Bluberi, at para 45 [TAB 2]. 
5 Bluberi, at para 46 [TAB 2]. 
6 Lemare Holdings Ltd., Re, 2012 BCSC 1591 at para 60 [TAB 3]. 

https://canlii.ca/t/2dz21
https://canlii.ca/t/j7c04
https://canlii.ca/t/fth58
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23. Section 11.02(2) of the CCAA provides the jurisdiction for the Court to extend the Stay Period following an 

Initial Order: 

A court may, on an application in respect of a debtor company other than an initial application, 
make an order, on any terms that it may impose, 

(a) staying, until otherwise ordered by the court, for any period that the court considers 
necessary, all proceedings taken or that might be taken in respect of the company under 
an Act referred to in paragraph (1)(a); 

(b) restraining, until otherwise ordered by the court, further proceedings in any action, suit 
or proceeding against the company; and 

(c) prohibiting, until otherwise ordered by the court, the commencement of any action, 
suit or proceeding against the company.7 

24. Section 11.02(3) of the CCAA further provides the test for an extension: 

The court shall not make the order unless:  

(a) the applicant satisfies the court that circumstances exist that make the order 
appropriate; and 

(b) in the case of an order under subsection (2), the applicant also satisfies the court 
that the applicant has acted, and is acting, in good faith and with due diligence.8 

25. The role of this Honourable Court on a subsequent application under section 11.02(2) is not to re-evaluate 

the initial decision, but rather to consider whether the Applicant has established that the current 

circumstances support an extension as being appropriate and that the Applicant has acted, and is acting, 

in good faith and with due diligence.9 

26. The Applicant always has the onus. 

Appropriate Circumstance 

27. The purpose of the CCAA is set out above. Appropriateness of an extension under the CCAA is assessed 

by inquiring into whether the extension order sought advances the remedial policy objectives underlying 

the CCAA. A stay can be lifted if the reorganization is doomed to failure, but where the order sought 

realistically advances the remedial objectives, a CCAA court has the discretion to grant it.10 

 
7 CCAA at section 11.02(2) [TAB 4] 
8 CCAA at section 11.02(3) [TAB 4] 
9 Re Canada North Group Inc., 2017 ABQB 508 at para 33 [TAB 5] 
10 Re Canada North Group Inc., 2017 ABQB 508 at para 34 [TAB 5]   
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28. The causes of the insolvency and the financial circumstances of KMC and the prevailing circumstances 

were thoroughly canvassed at the application for the Initial Order. Those same circumstances continue, as 

described within the Klemke Affidavit sworn May 9, 2025 and summarized below.11  

29. The circumstances necessitating these CCAA proceedings arose due to several factors, though chief 

among those factors being the sudden and unexpected cancellation of substantial scopes of work under 

contracts between KMC and Suncor or affiliates. 

30. Prior to these CCAA proceedings, Suncor was KMC’s most significant, if not only, customer. KMC had 

been providing contracting mining services to Suncor for several decades. 

31. Suncor’s contracting practice generally, and with KMC specifically, utilizes a master Multiple Use 

Agreement (“MUA”) which sets out general terms and conditions, and allows for the entering of multiple 

sub-agreements, contracts or purchase orders under the umbrella of the MUA for any number of different 

projects or scopes of work. 

32. In 2019, KMC was awarded two years of overburden scope work at Suncor’s Millenium Base Mine, 

terminating at the end of 2021. To meet the performance requirements imposed by Suncor under that 

contract and based on the volume of work projected by Suncor, KMC spent approximately $43,000,000 

refreshing its heavy equipment. Five months into that contract, Suncor, without cause, abruptly stopped 

nominating work to KMC and ordered it to demobilize from the Millenium Base Mine on very short notice. 

33. At that time KMC was left with approximately $29,000,000 in trade payables and without the substantial 

revenue under the contract with Suncor. KMC spent the next two years selling equipment and negotiating 

small contracts, including with Suncor, for services to survive.  

34. During 2023, KMC and Suncor negotiated a new, large-scale three-year MUA, which contemplated work 

under various scopes.  

35. In February of 2024, and pursuant to the MUA, after lengthy discussions between the parties, Suncor 

issued a purchase order under the MUA to KMC for the removal of substantial volumes of overburden on 

the Fort Hills Project site (the “Fort Hills PO”). 

 
11 Klemke Affidavit at paras 20-34. The remainder of this section is a summary of those paragraphs.  
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36. The Fort Hills PO was awarded to KMC in part as consideration pursuant to a settlement agreement 

between KMC and Suncor in which KMC released Suncor from claims relating to the Millenium Notice.   

37. The scope of the work originally contemplated under the Fort Hills PO required KMC to spend an additional 

approximately $83,000,000 for new asset additions and approximately $10,000,000 in additional 

maintenance expenditures on the existing assets.  

38. KMC entered into the Syndicate Credit Agreement in August 2024, in part on the strength of, and also to 

assist it in fulfilling, the Fort Hills PO. Suncor was aware of the various financial commitments KMC had 

made to meet the performance requirements and volume guidance provided by Suncor.   

39. Suncor pledged high volumes of work to KMC under the Fort Hills PO. Work was started on an hourly 

compensation basis (as opposed to a unit rate basis) due to mining conditions, KMC’s fleet not being 

balanced and efficient as KMC mobilized, and because Suncor’s mine plan was still evolving. This caused 

Suncor to assign much longer haul distances than earlier guidance had indicated. KMC responded to the 

changes by committing to additional new equipment leases and renting significant equipment from third 

parties. KMC was determined to do everything in its power to respond to Suncor’s guidance and volume 

requirements, acting in good faith that the Fort Hills PO would compensate KMC for the additional costs 

incurred. 

40. In March 2024, Suncor directed KMC to move from hourly compensation to unit rate compensation 

(regardless of contract triggers flowing from mining conditions) or to “put shovels down”. Through the 

summer of 2024, KMC proposed alternate lump sum or unit rate top-up solutions to address some of the 

adverse mining conditions that arose. 

41. In September 2024, during negotiations of the appropriate application of the contract, Suncor provided 

KMC with a notice of Termination for Convenience of the overburden work represented by the Fort Hills 

PO, being most of the scope of work under the MUA. The notice of termination required KMC to cease 

work on the significant scope of work effective October 31, 2024.  

42. In addition to the Termination for Convenience of the Fort Hills PO, Suncor had also earlier awarded KMC 

a large three-year scope of work for the handling of plant rejects and oversized materials at Suncor’s base 

plant and Syncrude’s ore processing plant. In April 2024, Suncor also cancelled this contract, stating it had 

no concerns with KMC’s workmanship but that it would undertake the work itself. Despite this statement, 

Suncor put another contractor in place to perform the work, without any consideration to KMC for its 

commitment made to Suncor. KMC had committed to significant new capital assets to perform this work.  
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43. With the Transaction closed and the majority of KMC operations winding down, KMC has asked its legal 

counsel to fully evaluate potential claims against Suncor for, inter alia, the circumstances described above. 

That review and evaluation is ongoing.12 

44. While KMC has some residual work continuing, now that the Transaction has closed and the majority of 

KMC’s Property sold, a thorough evaluation of potential claims against Suncor is necessary and 

appropriate and in furtherance of the objective to maximize value.  

45. The brief extension of the Stay Period to July 31, 2025 will enable KMC and its legal counsel an opportunity 

to review all matters related to the potential Suncor claims and address appropriate subsequent steps in 

respect of the same. Continued utilization of the insolvency proceedings under the CCAA is appropriate in 

the circumstances and appropriate based on the remedial policy objections underlying the CCAA, one of 

them being preservation or value of an enterprise and maximizing returns.   

Good Faith  

 
46. KMC has and continues to act in good faith. 

 
47. The applicable definition of good faith was set out by the Honourable Justice Topolniski in San Francisco 

Gifts Ltd., Re: 
 

The term "good faith" is not defined in the CCAA and there is a paucity of judicial consideration 
about its meaning in the context of stay extension applications. The opposing landlords on this 
application rely on the following definition of "good faith" found in Black's Law Dictionary to 
support the proposition that good faith encompasses general commercial fairness and 
honesty: 

 

A state of mind consisting of: (1) honesty in belief or purpose, (2) faithfulness to one's 
duty or obligation, (3) observance of reasonable commercial standards of fair dealings in 
a given trade or business, or (4) absence of intent to defraud or seek unconscionable 
advantage. 

 

"Good faith" is defined as "honesty of intention" in the Concise Oxford Dictionary. Regardless 
of which definition is used, honesty is at the core…13 

48. Further, the good faith test under the CCAA is properly limited to good faith within the CCAA, and while 

there has not been any evidence of KMC not acting in good with creditors, it is also noted that “good faith” 

is not in respect of prior conduct with creditors: 

 
12 Klemke Affidavit at para 35. 
13 San Francisco Gifts Ltd., Re, 2005 ABQB 91 at paras 14 - 16 [TAB 6] 
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While "good faith" in the context of stay applications is generally focused on the debtor's 
dealings with stakeholders, concern for the broader public interest mandates that a stay not 
be granted if the result will be to condone wrongdoing. 

Although there is a possibility that a debtor company's business practices will be so offensive 
as to warrant refusal of a stay extension on public policy grounds, this is not such a case. 
Clearly, San Francisco's sale of knockoff goods was illegal and offensive. Most troubling was 
its sale to an unwitting public of goods bearing counterfeit safety labels. Allowing the stay to 
continue in this case is not to minimize the repugnant nature of San Francisco's conduct. 
However, the company has been condemned for its illegal conduct in the appropriate forum 
and punishment levied. Denying the stay extension application would be an additional form of 
punishment. Of greater concern is the effect that it would have on San Francisco's creditors, 
particularly the unsecured creditors, who would be denied their right to vote on the plan and 
whatever chance they might have for a small financial recovery, one which they, for the most 
part, patiently await. 

San Francisco has met the prerequisites that it has acted and is acting with due diligence and 
in good faith in working towards presenting a plan of arrangement to its creditors. Appreciating 
that the CCAA is to be given a broad and liberal interpretation to give effect to its remedial 
purpose, I am satisfied that, in the circumstances, extending the stay of proceedings is 
appropriate.14 

49. These CCAA proceedings commenced on January 10, 2025. Within four months, the following non-

exhaustive list details the good faith and due diligence that KMC has acted with: 

a) KMC continued the cash flow generating operations which remained;15 

b) KMC took steps to return certain assets which were secured to various lessors, pursuant to the Lease 

Equipment Return Order granted January 20, 2025;16  

c) KMC has reduced the number of employees it employs, as necessitated by current downsized 

operations;17 

d) KMC paid in full the interim lending facility under these CCAA proceedings;18  

e) the SISP was implemented, with the Property marketed on a worldwide basis by the Sales Agent, and 

with due diligence undertaken by parties as far away as Australia19;  

f) pursuant to the SISP, one party made an en bloc offer for substantially all the assets of KMC (the 

Transaction), including the assignment of certain contracts to which KMC was a party to;20  

 
14 San Francisco Gifts Ltd., Re, 2005 ABQB 91 at paras 30 - 32 [TAB 7] 
15 Jones Affidavit #3 at paras 13-15; Klemke Affidavit at para 19.  
16 Jones Affidavit #3 at paras 17-21. 
17 Klemke Affidavit at paras 17-18.  
18 Jones Affidavit #3 at para 16.  
19 Jones Affidavit #3 at para 43.  
20 Klemke Affidavit at para 12.  
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g) no party opposed the Transaction, and KMC’s main secured lender (the Syndicate), the Monitor and 

lessors whose assets were to be included in the Transaction supported the same21; and 

h) the Transaction closed, generating sale proceeds of over $100 million.22 

50. KMC has acted honestly, and in a forthright and commercially reasonable manner with its stakeholders 

and this Honorable Court. There is certainly no evidence to suggest otherwise.  

Due Diligence 

51. As described in the preceding section, in the short period since the Initial Order was granted and thereafter 

extended by the ARIO, KMC has promptly taken steps to maximize value to all stakeholders. It continues 

to do so.  

52. Further, there is no material prejudice to the creditors that KMC is aware of. While an inability to collect 

may be considered simple prejudice, in the insolvency context it has been held that prevention of collection 

does not constitute substantial or considerable prejudice.23 There is no evidence on which the creditors of 

KMC can rely to show that they have been, or will be, materially prejudiced by the extension of the Stay 

Period.  

53. KMC has and continues to act with due diligence, and the brief extension of the Stay Period is not materially 

prejudicial to any creditor. 

V. CONCLUSIONS AND RELIEF SOUGHT 

54. The extension of the Stay Period to and including July 31, 2025 is just and appropriate, and consistent with 

the objectives of the CCAA. In all the circumstances this Application ought to be allowed.  

DATED this 12th day of May, 2025. 
      DUNCAN CRAIG LLP 
      Per: 

        
      ___________________________ 
      Darren R. Bieganek, KC/ Zachary Soprovich 

Counsel for the Applicant, KMC Mining Corporation 
 

  

 
21 Klemke Affidavit at para 15.  
22 Klemke Affidavit at para 16 and Exhibit “A”.  
23 Cantrail Coach Lines Ltd., Re, 2005 BCSC 351 at para 22 [TAB 7]. 
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