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I. INTRODUCTION AND FACTS 

1. This Bench Brief is submitted on behalf of the Applicants JMB Crushing Systems Inc. 

(“JMB”) and 2161889 Alberta Ltd. (“216”, and with JMB, the “Applicants”) in support of an 

application for a stay of proceedings and such other relief as is more particularly set out in the draft 

Initial Order appended to the Applicants’ Originating Application, pursuant to the Companies’ 

Creditors Arrangement Act, RSC 1985, c C-36, as amended (the “CCAA”). 

2. The Applicants’ application for an Initial Order is supported by an Affidavit to be sworn 

by Jeff Buck, President and Chief Executive Officer of JMB and a Director of 216 (the “Buck 

Affidavit”).  Capitalized terms not defined herein have the meanings given to them in the Buck 

Affidavit. 

3. The purpose of this Bench Brief is to outline for the Court the legislation and jurisprudence 

that is relevant to the relief being sought by the Applicants on April 17, 2020, and to demonstrate 

the necessity of and justification for certain priority charges in favour of the Applicants’ interim 

lender, key stakeholders and advisors, which are critical to ensure the Applicants’ successful 

restructuring. 

II. LAW AND ARGUMENT 

A. The CCAA Applies to the Applicants  

5. This Court has jurisdiction to grant protection under the CCAA to a “debtor company” 

where the total of claims against the debtor company exceeds $5 million.  The CCAA defines 

“debtor company” as, inter alia, “any company that is bankrupt or insolvent,” but does not 

define “insolvent” or “insolvency”. 

Companies’ Creditors Arrangement Act, RSC 1985, c C-36, 

ss 2, 3 (“CCAA”) [Tab 1] 

6. The test for insolvency under the CCAA has been interpreted as wider than that under 

the Bankruptcy and Insolvency Act (the “BIA”) in order to “give effect to the rehabilitative goal 

of the Act.”  However, if a company is determined to be insolvent under the BIA, it will also be 

insolvent for the purposes of the CCAA. 
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Re Stelco Inc. (2004), 48 CBR (4th) 299 (Ont SCJ), leave to 

appeal refused at paras 22, 24 [Tab 2] 

7. The disjunctive test in the BIA is as follows: 

insolvent person means a person who is not bankrupt and who 

resides, carries on business or has property in Canada, whose 

liabilities to creditors provable as claims under this Act amount to 

one thousand dollars, and 

(a) who is for any reason unable to meet his obligations as they 

generally become due, 

(b) who has ceased paying his current obligations in the ordinary 

course of business as they generally become due, or 

(c) the aggregate of whose property is not, at a fair valuation, 

sufficient, or, if disposed of at a fairly conducted sale under legal 

process, would not be sufficient to enable payment of all his 

obligations, due and accruing due; 

Bankruptcy and Insolvency Act, RSC 1985, c B-3, s 2 

(“BIA”) [Tab 3] 

8. Courts have interpreted this test expansively to accord with the remedial purpose of the 

CCAA.  Accordingly, a financially troubled corporation will be considered insolvent for the 

purposes of the CCAA if it is “reasonably expected to run out of liquidity within a reasonable 

proximity of time as compared with the time reasonably required to implement a restructuring.” 

Re Stelco Inc., supra at para 26 [Tab 2] 

9. On either interpretation, the Applicants are insolvent. 

10. 216 is a subsidiary of JMB and therefore the Applicants are affiliated companies for the 

purposes of section 3(2) of the CCAA.  216 has guaranteed the debts of JMB in favour of ATB 

and the Fiera Funds. 

11. As set out in the Buck Affidavit, the total claims against each of the Applicants exceed 

$5,000,000.  Hence, the Applicants satisfy the basic statutory requirements set out in section 

3(1) of the CCAA. 

CCAA, supra, s. 3(1) [Tab 1] 



CAL_LAW\ 3620849\5 

 

 4  

 

 

12. FTI has consented to act as Court-appointed Monitor and is a licensed trustee within the 

meaning of section 2(1) of the BIA and is therefore qualified under section 11.7(1) of the CCAA 

to act as Monitor. 

B. Test for Seeking Protection under the CCAA 

13. Once the basic statutory requirements for obtaining relief under the CCAA are satisfied, 

the Applicants have the burden of satisfying the Court that the relief is appropriate.  In Century 

Services Inc. v Canada (Attorney General), the majority of the Supreme Court of Canada 

provided guidance on the principles that should guide this analysis. 

However, the requirements of appropriateness, good faith, and due 

diligence are baseline considerations that a court should always bear 

in mind when exercising CCAA authority.  Appropriateness under 

the CCAA is assessed by inquiring whether the order sought 

advances the policy objectives underlying the CCAA.  The question 

is whether the order will usefully further efforts to achieve the 

remedial purpose of the CCAA - avoiding the social and economic 

losses resulting from liquidation of an insolvent company.  I would 

add that appropriateness extends not only to the purpose of the order, 

but also to the means it employs.  Courts should be mindful that 

chances for successful reorganizations are enhanced where 

participants achieve common ground and all stakeholders are treated 

as advantageously and fairly as the circumstances permit. 

Century Services Inc. v Canada (Attorney General), 2010 

SCC 60 at para 70 [Tab 4] 

14. Under section 11.02 of the CCAA, the Court has broad jurisdiction to grant a stay of 

proceedings in order to permit a debtor company to put forward a plan that will be acceptable 

to its creditors and the Court.  The overarching goal of such orders is to maintain the status quo 

in the interim while the debtor develops a plan for the benefit of its creditors. Courts should 

exercise their statutory and common law powers broadly in order to maintain the status quo 

allowing the debtor to develop a plan and obtain consensus from its creditors. 

CCAA, supra, s. 11.02 [Tab 1] 

Re Lehndorff, [1993] OJ No 14 at para 5 (Gen Div) [Tab 5] 

Meridian Developments v Toronto Dominion Bank, (1984), 

53 AR 39 at para 21 (QB) [Tab 6] 
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15. In Industrial Properties Regina Limited v Copper Sands Land Corp., the Saskatchewan 

Court of Appeal held that the evidential burden in establishing appropriate circumstances for 

the purposes of a stay order is not exceptionally onerous and that therefore a plan does not have 

to be fully developed or supported by all of the creditors at the initial stage.  Otherwise, such a 

threshold would unduly hinder the purpose of an initial order which is to provide the conditions 

under which a debtor can attempt to reorganize.  The debtor company must show that the initial 

order will usefully further its efforts towards an attempted restructuring. 

Industrial Properties Regina Limited v Copper Sands Land 

Corp., 2018 CarswellSask 252 at paras 19, 20 31 (CA) [Tab 

7] 

16. In considering whether to grant an initial order, courts will generally defer the in-depth 

analysis of good faith and due diligence to subsequent applications, such as the extension of the 

initial order, unless the court determines that the debtor is not seeking CCAA protection in good 

faith or there is convincing evidence of a lack of due diligence. 

Industrial Properties Regina Limited v Copper Sands Land 

Corp., supra at paras 23, 31, 34 [Tab 7] 

17. While good faith and due diligence apply to the debtor’s actions both before and after 

the commencement of proceedings under the CCAA, a majority of applicants for relief under 

the CCAA may have failed to deal with their affairs in a diligent manner in the past.  The 

purpose of CCAA protection is to attempt to make the best of a bad situation without a great 

deal of debate about whether the business in the past was properly carried out. 

Re Canada North Group Inc., 2017 ABQB 508 at paras 36, 

37, 53, 54 [Tab 8] 

Re 4519922 Canada Inc., 2015 CarswellOnt 178 at paras 44, 

45 [Tab 9] 

C. The Priority Charges are Necessary and Appropriate 

18. The Applicants seek three priority charges as part of the Initial Order, each of which is 

to secure payment or performance of the Applicants’ obligations to their advisors, creditors and 

stakeholders.  Each charge is vital to ensuring that the Applicants will have the best possible 
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chance to successfully restructure for their benefit and that of their stakeholders.  The Fiera 

Funds, one of JMB’s two primary secured creditors, supports the granting of these charges.  

19. The three charges sought by the Applicants, in order of requested priority, are: 

(a) Administration Charge to secure payment of professional fees of the proposed 

Monitor and its counsel, the Applicants’ counsel, and counsel for the Fiera Funds; 

(b) Interim Lender’s Charge to secure payment and performance of the Applicants’ 

obligations under the Interim Lender’s Agreement; and 

(c) Directors’ Charge to secure the indemnity given by the Applicants to their 

directors and officers pursuant to the Initial Order. 

20. Each will be discussed in turn. 

Administration Charge 

21. The Applicants seek an Administration Charge in an amount not to exceed $300,000 to 

secure the pre- and post-filing professional fees and disbursements of the Monitor, counsel to 

the Monitor, counsel to the Applicants and counsel to the Fiera Funds.  Section 11.52 of the 

CCAA expressly provides this Court with the power to grant a charge in respect of professional 

fees and disbursements on notice to affected secured creditors. 

CCAA, supra, s. 11.52 [Tab 1] 

22. Unless professional fees are protected by way of a charge, the objectives of the CCAA 

would be frustrated, as professionals would be unlikely to risk offering services without 

assurance of payment.  Failing to provide a charge will “result in the overwhelming likelihood 

that the CCAA proceedings would come to an abrupt halt, followed, in all likelihood, by 

bankruptcy proceedings.” 

Re Timminco Ltd., 2012 ONSC 506 at para 66 [Tab 10] 

23. The Applicants require the expertise, knowledge and continuing participation of the 

proposed beneficiaries of the Administration Charge in order to complete a successful 



CAL_LAW\ 3620849\5 

 

 7  

 

 

restructuring, and the Administration Charge is necessary to ensure such continuing assistance 

and participation. 

24. The factors to be considered in determining whether to approve an Administration 

Charge include: 

(a) The size and complexity of the business being restructured; 

(b) The proposed role of the beneficiaries of the charge; 

(c) Whether there is unwarranted duplication of roles; 

(d) Whether the quantum of the proposed charge appears to be fair and reasonable; 

(e) The position of the secured creditors likely to be affected by the charge; and 

(f) The position of the Monitor. 

Re Canwest Publishing Inc., 2010 ONSC 222 at para 54 

[Tab 11] 

25. Consideration of these factors here supports granting the proposed Administration 

Charge.  The two primary secured creditors of the Applicants, ATB and the Fiera Funds, have 

been given notice of the CCAA Application and the fact that the Applicants are seeking a first 

ranking Administration Charge as described above. 

26. The Initial Order being applied for contemplates a first ranking charge in the amount of 

$300,000, which FTI has advised is appropriate, given the nature of the businesses of the 

Applicants and the scope of the duties of the Monitor. 

Interim Lender’s Charge 

27. The Applicants are seeking an order authorizing them to obtain and borrow under a 

credit facility from an interim lender, in an amount not to exceed $450,000 for the initial 10-

day stay period, to finance their working capital requirements and other general corporate 

purposes and capital expenditures.  The Applicants also seek a charge to secure all obligations 

under the governing Interim Lender Agreement and related documents.  The interim financing 

and the Interim Lender’s Charge are critical to the Applicants’ restructuring. 
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28. Under section 11.2 of the CCAA, the Court is empowered to grant an interim financing 

charge, provided that notice has been given to the secured creditors.  In determining whether to 

grant such a charge, the Court is required to consider a non-exclusive list of factors including: 

(a) The period of time during which the Applicants will be subject to the CCAA 

proceedings; 

(b) How the business and financial affairs of the Applicants are to be managed during 

the proceedings; 

(c) Whether the Applicants’ management has the confidence of its major creditors; 

(d) Whether the loan would enhance prospects of a viable plan being made; 

(e) The nature and value of the Applicants’ property; 

(f) Whether any creditor would be materially prejudiced as a result of the security or 

the charge; and 

(g) The Monitor’s report, if any. 

CCAA, supra, s. 11.2 [Tab 1] 

Re Canwest Publishing, supra at para 54 [Tab 11] 

29. These factors are met in this case.  The funding will give the Applicants sufficient time 

to restructure with greater financial stability.  They will be able to carry on business in the 

normal course during the CCAA proceedings, thereby enhancing the prospects of a viable 

restructuring.  The nature and value of the Applicants’ assets also significantly exceed the 

Interim Lender’s Charge. 

30. As set out in the Buck Affidavit, the proposed interim financing facility offered by the 

proposed Interim Lender is the only feasible alternative available to the Applicants, and its terms 

are fair, reasonable and adequate. 

31. When all of the foregoing factors are considered, the relief sought by the Applicants 

with respect to the interim financing and Interim Lender’s Charge is demonstrably necessary 

and appropriate in the circumstances. 
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Directors’ Charge 

32. Under section 11.51 of the CCAA, provided that the secured creditors likely to be 

affected have been given notice, the Court is empowered to grant a charge in an amount the 

Court considers appropriate in favour of directors and officers to indemnify them against 

obligations or liabilities that they may incur as a director or officer of the debtor company after 

the commencement of the proceedings. 

CCAA, supra, s. 11.51 [Tab 1] 

33. A charge in favour of directors and officers is appropriate where it is necessary to 

encourage them to remain in place during CCAA proceedings because it is difficult to envision 

a successful restructuring without the officers and directors remaining in place.  The charge 

contemplated by the Initial Order sought is limited to what is permitted under the CCAA.  It 

does not cover wilful misconduct or gross negligence of the directors, and only covers liabilities 

to extent that they are not covered by insurance. 

Re Canwest Global Communications Corp. (2009), 59 

C.B.R. (5th) 72 at para 46 (SCJ) [Tab 12] 

Re Canwest Publishing, supra at paras 56, 57 [Tab 11] 

34. A successful restructuring of the Applicants’ business will only be possible with the 

continued participation of their directors and officers.  These individuals have specialized 

expertise and relationships with the Applicants’ stakeholders, as well as historical and current 

knowledge that cannot be replicated or replaced, and they have expressed the need for certainty 

with respect to their potential personal liability if they continue in their current capacities in the 

context of a restructuring. 

35. The Alberta Template CCAA Initial Order contemplates a Directors’ Charge that does 

not duplicate coverage already in place pursuant to directors’ and officers’ insurance.  That 

formulation has not been changed in the Initial Order being sought by the Applicants. 

36. FTI has confirmed that the quantum of the charge, being $250,000, is reasonable in the 

circumstances. 
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III. CONCLUSION AND RELIEF SOUGHT 

37. The Applicants seek an Initial Order under the CCAA substantially in the form as 

attached to their Originating Application. 

 

ALL OF WHICH IS RESPECTFULLY SUBMITTED this 16th day of April, 2020. 

GOWLING WLG (CANADA) LLP 

 

 

Per: ___________________________________

 Tom Cumming/Caireen E. Hanert 

Counsel for the Applicants 

Elmsa
new Ceh signature
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Companies’ Creditors Arrangement Arrangements avec les créanciers des compagnies
Interpretation Définitions et application
Section 2 Article 2
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Last amended on November 1, 2019

2 À jour au 19 mars 2020

Dernière modification le 1 novembre 2019

company means any company, corporation or legal per-
son incorporated by or under an Act of Parliament or of
the legislature of a province, any incorporated company
having assets or doing business in Canada, wherever in-
corporated, and any income trust, but does not include
banks, authorized foreign banks within the meaning of
section 2 of the Bank Act, telegraph companies, insur-
ance companies and companies to which the Trust and
Loan Companies Act applies; (compagnie)

court means

(a) in Nova Scotia, British Columbia and Prince Ed-
ward Island, the Supreme Court,

(a.1) in Ontario, the Superior Court of Justice,

(b) in Quebec, the Superior Court,

(c) in New Brunswick, Manitoba, Saskatchewan and
Alberta, the Court of Queen’s Bench,

(c.1) in Newfoundland and Labrador, the Trial Divi-
sion of the Supreme Court, and

(d) in Yukon and the Northwest Territories, the
Supreme Court, and in Nunavut, the Nunavut Court of
Justice; (tribunal)

debtor company means any company that

(a) is bankrupt or insolvent,

(b) has committed an act of bankruptcy within the
meaning of the Bankruptcy and Insolvency Act or is
deemed insolvent within the meaning of the Winding-
up and Restructuring Act, whether or not proceedings
in respect of the company have been taken under ei-
ther of those Acts,

(c) has made an authorized assignment or against
which a bankruptcy order has been made under the
Bankruptcy and Insolvency Act, or

(d) is in the course of being wound up under the
Winding-up and Restructuring Act because the com-
pany is insolvent; (compagnie débitrice)

director means, in the case of a company other than an
income trust, a person occupying the position of director
by whatever name called and, in the case of an income
trust, a person occupying the position of trustee by what-
ever named called; (administrateur)

eligible financial contract means an agreement of a
prescribed kind; (contrat financier admissible)

compagnie Toute personne morale constituée par une
loi fédérale ou provinciale ou sous son régime et toute
personne morale qui possède un actif ou exerce des acti-
vités au Canada, quel que soit l’endroit où elle a été
constituée, ainsi que toute fiducie de revenu. La présente
définition exclut les banques, les banques étrangères au-
torisées, au sens de l’article 2 de la Loi sur les banques,
les compagnies de télégraphe, les compagnies d’assu-
rances et les sociétés auxquelles s’applique la Loi sur les
sociétés de fiducie et de prêt. (company)

compagnie débitrice Toute compagnie qui, selon le
cas :

a) est en faillite ou est insolvable;

b) a commis un acte de faillite au sens de la Loi sur la
faillite et l’insolvabilité ou est réputée insolvable au
sens de la Loi sur les liquidations et les restructura-
tions, que des procédures relatives à cette compagnie
aient été intentées ou non sous le régime de l’une ou
l’autre de ces lois;

c) a fait une cession autorisée ou à l’encontre de la-
quelle une ordonnance de faillite a été rendue en vertu
de la Loi sur la faillite et l’insolvabilité;

d) est en voie de liquidation aux termes de la Loi sur
les liquidations et les restructurations parce que la
compagnie est insolvable. (debtor company)

contrat financier admissible Contrat d’une catégorie
réglementaire. (eligible financial contract)

contrôleur S’agissant d’une compagnie, la personne
nommée en application de l’article 11.7 pour agir à titre
de contrôleur des affaires financières et autres de celle-ci.
(monitor)

convention collective S’entend au sens donné à ce
terme par les règles de droit applicables aux négociations
collectives entre la compagnie débitrice et l’agent négo-
ciateur. (collective agreement)

créancier chirographaire Tout créancier d’une compa-
gnie qui n’est pas un créancier garanti, qu’il réside ou soit
domicilié au Canada ou à l’étranger. Un fiduciaire pour
les détenteurs d’obligations non garanties, lesquelles sont
émises en vertu d’un acte de fiducie ou autre acte fonc-
tionnant en faveur du fiduciaire, est réputé un créancier
chirographaire pour toutes les fins de la présente loi sauf
la votation à une assemblée des créanciers relativement à
ces obligations. (unsecured creditor)
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Sections 2-3 Articles 2-3
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domiciled within or outside Canada, and a trustee for the
holders of any unsecured bonds issued under a trust deed
or other instrument running in favour of the trustee shall
be deemed to be an unsecured creditor for all purposes of
this Act except for the purpose of voting at a creditors’
meeting in respect of any of those bonds. (créancier chi-
rographaire)

a) Dans les provinces de la Nouvelle-Écosse, de la Co-
lombie-Britannique et de l’Île-du-Prince-Édouard, la
Cour suprême;

a.1) dans la province d’Ontario, la Cour supérieure de
justice;

b) dans la province de Québec, la Cour supérieure;

c) dans les provinces du Nouveau-Brunswick, du Ma-
nitoba, de la Saskatchewan et d’Alberta, la Cour du
Banc de la Reine;

c.1) dans la province de Terre-Neuve-et-Labrador, la
Section de première instance de la Cour suprême;

d) au Yukon et dans les Territoires du Nord-Ouest, la
Cour suprême et, au Nunavut, la Cour de justice du
Nunavut. (court)

valeurs nettes dues à la date de résiliation La somme
nette obtenue après compensation des obligations mu-
tuelles des parties à un contrat financier admissible effec-
tuée conformément à ce contrat. (net termination val-
ue)

Meaning of related and dealing at arm’s length Définition de personnes liées

(2) For the purpose of this Act, section 4 of the
Bankruptcy and Insolvency Act applies for the purpose
of determining whether a person is related to or dealing
at arm’s length with a debtor company.
R.S., 1985, c. C-36, s. 2; R.S., 1985, c. 27 (2nd Supp.), s. 10; 1990, c. 17, s. 4; 1992, c. 27,
s. 90; 1993, c. 34, s. 52; 1996, c. 6, s. 167; 1997, c. 12, s. 120(E); 1998, c. 30, s. 14; 1999,
c. 3, s. 22, c. 28, s. 154; 2001, c. 9, s. 575; 2002, c. 7, s. 133; 2004, c. 25, s. 193; 2005, c. 3,
s. 15, c. 47, s. 124; 2007, c. 29, s. 104, c. 36, ss. 61, 105; 2012, c. 31, s. 419; 2015, c. 3, s.
37; 2018, c. 10, s. 89.

(2) Pour l’application de la présente loi, l’article 4 de la
Loi sur la faillite et l’insolvabilité s’applique pour établir
si une personne est liée à une compagnie débitrice ou agit
sans lien de dépendance avec une telle compagnie.
L.R. (1985), ch. C-36, art. 2; L.R. (1985), ch. 27 (2e suppl.), art. 10; 1990, ch. 17, art. 4;
1992, ch. 27, art. 90; 1993, ch. 34, art. 52; 1996, ch. 6, art. 167; 1997, ch. 12, art. 120(A);
1998, ch. 30, art. 14; 1999, ch. 3, art. 22, ch. 28, art. 154; 2001, ch. 9, art. 575; 2002, ch. 7,
art. 133; 2004, ch. 25, art. 193; 2005, ch. 3, art. 15, ch. 47, art. 124; 2007, ch. 29, art. 104,
ch. 36, art. 61 et 105; 2012, ch. 31, art. 419; 2015, ch. 3, art. 37; 2018, ch. 10, art. 89.

Application Application

3 (1) This Act applies in respect of a debtor company or
affiliated debtor companies if the total of claims against
the debtor company or affiliated debtor companies, de-
termined in accordance with section 20, is more
than $5,000,000 or any other amount that is prescribed.

3 (1) La présente loi ne s’applique à une compagnie dé-
bitrice ou aux compagnies débitrices qui appartiennent
au même groupe qu’elle que si le montant des réclama-
tions contre elle ou les compagnies appartenant au même
groupe, établi conformément à l’article 20, est supérieur à
cinq millions de dollars ou à toute autre somme prévue
par les règlements.

Affiliated companies Application

(2) For the purposes of this Act,

(a) companies are affiliated companies if one of them
is the subsidiary of the other or both are subsidiaries
of the same company or each of them is controlled by
the same person; and

(b) two companies affiliated with the same company
at the same time are deemed to be affiliated with each
other.

(2) Pour l’application de la présente loi :

a) appartiennent au même groupe deux compagnies
dont l’une est la filiale de l’autre ou qui sont sous le
contrôle de la même personne;

b) sont réputées appartenir au même groupe deux
compagnies dont chacune appartient au groupe d’une
même compagnie.
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available to any person specified in the order on any
terms or conditions that the court considers appropriate.
R.S., 1985, c. C-36, s. 10; 2005, c. 47, s. 127.

peut être communiqué, aux conditions qu’il estime indi-
quées, à la personne qu’il nomme.
L.R. (1985), ch. C-36, art. 10; 2005, ch. 47, art. 127.

General power of court Pouvoir général du tribunal

11 Despite anything in the Bankruptcy and Insolvency
Act or the Winding-up and Restructuring Act, if an ap-
plication is made under this Act in respect of a debtor
company, the court, on the application of any person in-
terested in the matter, may, subject to the restrictions set
out in this Act, on notice to any other person or without
notice as it may see fit, make any order that it considers
appropriate in the circumstances.
R.S., 1985, c. C-36, s. 11; 1992, c. 27, s. 90; 1996, c. 6, s. 167; 1997, c. 12, s. 124; 2005, c.
47, s. 128.

11 Malgré toute disposition de la Loi sur la faillite et
l’insolvabilité ou de la Loi sur les liquidations et les re-
structurations, le tribunal peut, dans le cas de toute de-
mande sous le régime de la présente loi à l’égard d’une
compagnie débitrice, rendre, sur demande d’un intéressé,
mais sous réserve des restrictions prévues par la présente
loi et avec ou sans avis, toute ordonnance qu’il estime in-
diquée.
L.R. (1985), ch. C-36, art. 11; 1992, ch. 27, art. 90; 1996, ch. 6, art. 167; 1997, ch. 12, art.
124; 2005, ch. 47, art. 128.

Relief reasonably necessary Redressements normalement nécessaires

11.001 An order made under section 11 at the same
time as an order made under subsection 11.02(1) or dur-
ing the period referred to in an order made under that
subsection with respect to an initial application shall be
limited to relief that is reasonably necessary for the con-
tinued operations of the debtor company in the ordinary
course of business during that period.
2019, c. 29, s. 136.

11.001 L’ordonnance rendue au titre de l’article 11 en
même temps que l’ordonnance rendue au titre du para-
graphe 11.02(1) ou pendant la période visée dans l’ordon-
nance rendue au titre de ce paragraphe relativement à la
demande initiale n’est limitée qu’aux redressements nor-
malement nécessaires à la continuation de l’exploitation
de la compagnie débitrice dans le cours ordinaire de ses
affaires durant cette période.
2019, ch. 29, art. 136.

Rights of suppliers Droits des fournisseurs

11.01 No order made under section 11 or 11.02 has the
effect of

(a) prohibiting a person from requiring immediate
payment for goods, services, use of leased or licensed
property or other valuable consideration provided af-
ter the order is made; or

(b) requiring the further advance of money or credit.
2005, c. 47, s. 128.

11.01 L’ordonnance prévue aux articles 11 ou 11.02 ne
peut avoir pour effet :

a) d’empêcher une personne d’exiger que soient effec-
tués sans délai les paiements relatifs à la fourniture de
marchandises ou de services, à l’utilisation de biens
loués ou faisant l’objet d’une licence ou à la fourniture
de toute autre contrepartie de valeur qui ont lieu après
l’ordonnance;

b) d’exiger le versement de nouvelles avances de
fonds ou de nouveaux crédits.

2005, ch. 47, art. 128.

Stays, etc. — initial application Suspension : demande initiale

11.02 (1) A court may, on an initial application in re-
spect of a debtor company, make an order on any terms
that it may impose, effective for the period that the court
considers necessary, which period may not be more than
10 days,

(a) staying, until otherwise ordered by the court, all
proceedings taken or that might be taken in respect of
the company under the Bankruptcy and Insolvency
Act or the Winding-up and Restructuring Act;

11.02 (1) Dans le cas d’une demande initiale visant une
compagnie débitrice, le tribunal peut, par ordonnance,
aux conditions qu’il peut imposer et pour la période
maximale de dix jours qu’il estime nécessaire :

a) suspendre, jusqu’à nouvel ordre, toute procédure
qui est ou pourrait être intentée contre la compagnie
sous le régime de la Loi sur la faillite et l’insolvabilité
ou de la Loi sur les liquidations et les restructura-
tions;
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(b) restraining, until otherwise ordered by the court,
further proceedings in any action, suit or proceeding
against the company; and

(c) prohibiting, until otherwise ordered by the court,
the commencement of any action, suit or proceeding
against the company.

b) surseoir, jusqu’à nouvel ordre, à la continuation de
toute action, poursuite ou autre procédure contre la
compagnie;

c) interdire, jusqu’à nouvel ordre, l’introduction de
toute action, poursuite ou autre procédure contre la
compagnie.

Stays, etc. — other than initial application Suspension : demandes autres qu’initiales

(2) A court may, on an application in respect of a debtor
company other than an initial application, make an or-
der, on any terms that it may impose,

(a) staying, until otherwise ordered by the court, for
any period that the court considers necessary, all pro-
ceedings taken or that might be taken in respect of the
company under an Act referred to in paragraph (1)(a);

(b) restraining, until otherwise ordered by the court,
further proceedings in any action, suit or proceeding
against the company; and

(c) prohibiting, until otherwise ordered by the court,
the commencement of any action, suit or proceeding
against the company.

(2) Dans le cas d’une demande, autre qu’une demande
initiale, visant une compagnie débitrice, le tribunal peut,
par ordonnance, aux conditions qu’il peut imposer et
pour la période qu’il estime nécessaire :

a) suspendre, jusqu’à nouvel ordre, toute procédure
qui est ou pourrait être intentée contre la compagnie
sous le régime des lois mentionnées à l’alinéa (1)a);

b) surseoir, jusqu’à nouvel ordre, à la continuation de
toute action, poursuite ou autre procédure contre la
compagnie;

c) interdire, jusqu’à nouvel ordre, l’introduction de
toute action, poursuite ou autre procédure contre la
compagnie.

Burden of proof on application Preuve

(3) The court shall not make the order unless

(a) the applicant satisfies the court that circumstances
exist that make the order appropriate; and

(b) in the case of an order under subsection (2), the
applicant also satisfies the court that the applicant has
acted, and is acting, in good faith and with due dili-
gence.

(3) Le tribunal ne rend l’ordonnance que si :

a) le demandeur le convainc que la mesure est oppor-
tune;

b) dans le cas de l’ordonnance visée au paragraphe
(2), le demandeur le convainc en outre qu’il a agi et
continue d’agir de bonne foi et avec la diligence vou-
lue.

Restriction Restriction

(4) Orders doing anything referred to in subsection (1)
or (2) may only be made under this section.
2005, c. 47, s. 128, 2007, c. 36, s. 62(F); 2019, c. 29, s. 137.

(4) L’ordonnance qui prévoit l’une des mesures visées
aux paragraphes (1) ou (2) ne peut être rendue qu’en ver-
tu du présent article.
2005, ch. 47, art. 128, 2007, ch. 36, art. 62(F); 2019, ch. 29, art. 137.

Stays — directors Suspension — administrateurs

11.03 (1) An order made under section 11.02 may pro-
vide that no person may commence or continue any ac-
tion against a director of the company on any claim
against directors that arose before the commencement of
proceedings under this Act and that relates to obligations
of the company if directors are under any law liable in
their capacity as directors for the payment of those obli-
gations, until a compromise or an arrangement in respect
of the company, if one is filed, is sanctioned by the court
or is refused by the creditors or the court.

11.03 (1) L’ordonnance prévue à l’article 11.02 peut in-
terdire l’introduction ou la continuation de toute action
contre les administrateurs de la compagnie relativement
aux réclamations qui sont antérieures aux procédures in-
tentées sous le régime de la présente loi et visent des
obligations de la compagnie dont ils peuvent être, ès qua-
lités, responsables en droit, tant que la transaction ou
l’arrangement, le cas échéant, n’a pas été homologué par
le tribunal ou rejeté par celui-ci ou les créanciers.
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before the regulatory body, other than the enforcement
of a payment ordered by the regulatory body or the court.

organisme administratif, ni aux investigations auxquelles
il procède à son sujet. Elles n’ont d’effet que sur l’exécu-
tion d’un paiement ordonné par lui ou le tribunal.

Exception Exception

(3) On application by the company and on notice to the
regulatory body and to the persons who are likely to be
affected by the order, the court may order that subsection
(2) not apply in respect of one or more of the actions,
suits or proceedings taken by or before the regulatory
body if in the court’s opinion

(a) a viable compromise or arrangement could not be
made in respect of the company if that subsection
were to apply; and

(b) it is not contrary to the public interest that the reg-
ulatory body be affected by the order made under sec-
tion 11.02.

(3) Le tribunal peut par ordonnance, sur demande de la
compagnie et sur préavis à l’organisme administratif et à
toute personne qui sera vraisemblablement touchée par
l’ordonnance, déclarer que le paragraphe (2) ne s’ap-
plique pas à l’une ou plusieurs des mesures prises par ou
devant celui-ci, s’il est convaincu que, à la fois :

a) il ne pourrait être fait de transaction ou d’arrange-
ment viable à l’égard de la compagnie si ce paragraphe
s’appliquait;

b) l’ordonnance demandée au titre de l’article 11.02
n’est pas contraire à l’intérêt public.

Declaration — enforcement of a payment Déclaration : organisme agissant à titre de créancier

(4) If there is a dispute as to whether a regulatory body is
seeking to enforce its rights as a creditor, the court may,
on application by the company and on notice to the regu-
latory body, make an order declaring both that the regu-
latory body is seeking to enforce its rights as a creditor
and that the enforcement of those rights is stayed.
1997, c. 12, s. 124; 2001, c. 9, s. 576; 2005, c. 47, s. 128; 2007, c. 29, s. 106, c. 36, s. 65.

(4) En cas de différend sur la question de savoir si l’orga-
nisme administratif cherche à faire valoir ses droits à
titre de créancier dans le cadre de la mesure prise, le tri-
bunal peut déclarer, par ordonnance, sur demande de la
compagnie et sur préavis à l’organisme, que celui-ci agit
effectivement à ce titre et que la mesure est suspendue.
1997, ch. 12, art. 124; 2001, ch. 9, art. 576; 2005, ch. 47, art. 128; 2007, ch. 29, art. 106,
ch. 36, art. 65.

11.11 [Repealed, 2005, c. 47, s. 128] 11.11 [Abrogé, 2005, ch. 47, art. 128]

Interim financing Financement temporaire

11.2 (1) On application by a debtor company and on
notice to the secured creditors who are likely to be affect-
ed by the security or charge, a court may make an order
declaring that all or part of the company’s property is
subject to a security or charge — in an amount that the
court considers appropriate — in favour of a person spec-
ified in the order who agrees to lend to the company an
amount approved by the court as being required by the
company, having regard to its cash-flow statement. The
security or charge may not secure an obligation that ex-
ists before the order is made.

11.2 (1) Sur demande de la compagnie débitrice, le tri-
bunal peut par ordonnance, sur préavis de la demande
aux créanciers garantis qui seront vraisemblablement
touchés par la charge ou sûreté, déclarer que tout ou par-
tie des biens de la compagnie sont grevés d’une charge ou
sûreté — d’un montant qu’il estime indiqué — en faveur
de la personne nommée dans l’ordonnance qui accepte
de prêter à la compagnie la somme qu’il approuve
compte tenu de l’état de l’évolution de l’encaisse et des
besoins de celle-ci. La charge ou sûreté ne peut garantir
qu’une obligation postérieure au prononcé de l’ordon-
nance.

Priority — secured creditors Priorité — créanciers garantis

(2) The court may order that the security or charge rank
in priority over the claim of any secured creditor of the
company.

(2) Le tribunal peut préciser, dans l’ordonnance, que la
charge ou sûreté a priorité sur toute réclamation des
créanciers garantis de la compagnie.

Priority — other orders Priorité — autres ordonnances

(3) The court may order that the security or charge rank
in priority over any security or charge arising from a pre-
vious order made under subsection (1) only with the

(3) Il peut également y préciser que la charge ou sûreté
n’a priorité sur toute autre charge ou sûreté grevant les
biens de la compagnie au titre d’une ordonnance déjà
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consent of the person in whose favour the previous order
was made.

rendue en vertu du paragraphe (1) que sur consentement
de la personne en faveur de qui cette ordonnance a été
rendue.

Factors to be considered Facteurs à prendre en considération

(4) In deciding whether to make an order, the court is to
consider, among other things,

(a) the period during which the company is expected
to be subject to proceedings under this Act;

(b) how the company’s business and financial affairs
are to be managed during the proceedings;

(c) whether the company’s management has the con-
fidence of its major creditors;

(d) whether the loan would enhance the prospects of a
viable compromise or arrangement being made in re-
spect of the company;

(e) the nature and value of the company’s property;

(f) whether any creditor would be materially preju-
diced as a result of the security or charge; and

(g) the monitor’s report referred to in paragraph
23(1)(b), if any.

(4) Pour décider s’il rend l’ordonnance, le tribunal prend
en considération, entre autres, les facteurs suivants :

a) la durée prévue des procédures intentées à l’égard
de la compagnie sous le régime de la présente loi;

b) la façon dont les affaires financières et autres de la
compagnie seront gérées au cours de ces procédures;

c) la question de savoir si ses dirigeants ont la
confiance de ses créanciers les plus importants;

d) la question de savoir si le prêt favorisera la conclu-
sion d’une transaction ou d’un arrangement viable à
l’égard de la compagnie;

e) la nature et la valeur des biens de la compagnie;

f) la question de savoir si la charge ou sûreté causera
un préjudice sérieux à l’un ou l’autre des créanciers de
la compagnie;

g) le rapport du contrôleur visé à l’alinéa 23(1)b).

Additional factor — initial application Facteur additionnel : demande initiale

(5) When an application is made under subsection (1) at
the same time as an initial application referred to in sub-
section 11.02(1) or during the period referred to in an or-
der made under that subsection, no order shall be made
under subsection (1) unless the court is also satisfied that
the terms of the loan are limited to what is reasonably
necessary for the continued operations of the debtor
company in the ordinary course of business during that
period.
1997, c. 12, s. 124; 2005, c. 47, s. 128; 2007, c. 36, s. 65; 2019, c. 29, s. 138.

(5) Lorsqu’une demande est faite au titre du paragraphe
(1) en même temps que la demande initiale visée au pa-
ragraphe 11.02(1) ou durant la période visée dans l’or-
donnance rendue au titre de ce paragraphe, le tribunal ne
rend l’ordonnance visée au paragraphe (1) que s’il est
également convaincu que les modalités du financement
temporaire demandé sont limitées à ce qui est normale-
ment nécessaire à la continuation de l’exploitation de la
compagnie débitrice dans le cours ordinaire de ses af-
faires durant cette période.
1997, ch. 12, art. 124; 2005, ch. 47, art. 128; 2007, ch. 36, art. 65; 2019, ch. 29, art. 138.

Assignment of agreements Cessions

11.3 (1) On application by a debtor company and on
notice to every party to an agreement and the monitor,
the court may make an order assigning the rights and
obligations of the company under the agreement to any
person who is specified by the court and agrees to the as-
signment.

11.3 (1) Sur demande de la compagnie débitrice et sur
préavis à toutes les parties au contrat et au contrôleur, le
tribunal peut, par ordonnance, céder à toute personne
qu’il précise et qui y a consenti les droits et obligations de
la compagnie découlant du contrat.

Exceptions Exceptions

(2) Subsection (1) does not apply in respect of rights and
obligations that are not assignable by reason of their na-
ture or that arise under

(2) Le paragraphe (1) ne s’applique pas aux droits et
obligations qui, de par leur nature, ne peuvent être cédés
ou qui découlent soit d’un contrat conclu à la date à la-
quelle une procédure a été intentée sous le régime de la
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Security or charge in favour of critical supplier Charge ou sûreté en faveur du fournisseur essentiel

(3) If the court makes an order under subsection (2), the
court shall, in the order, declare that all or part of the
property of the company is subject to a security or charge
in favour of the person declared to be a critical supplier,
in an amount equal to the value of the goods or services
supplied under the terms of the order.

(3) Le cas échéant, le tribunal déclare dans l’ordonnance
que tout ou partie des biens de la compagnie sont grevés
d’une charge ou sûreté, en faveur de la personne déclarée
fournisseur essentiel, d’un montant correspondant à la
valeur des marchandises ou services fournis en applica-
tion de l’ordonnance.

Priority Priorité

(4) The court may order that the security or charge rank
in priority over the claim of any secured creditor of the
company.
1997, c. 12, s. 124; 2000, c. 30, s. 156; 2001, c. 34, s. 33(E); 2005, c. 47, s. 128; 2007, c.
36, s. 65.

(4) Il peut préciser, dans l’ordonnance, que la charge ou
sûreté a priorité sur toute réclamation des créanciers ga-
rantis de la compagnie.
1997, ch. 12, art. 124; 2000, ch. 30, art. 156; 2001, ch. 34, art. 33(A); 2005, ch. 47, art.
128; 2007, ch. 36, art. 65.

Removal of directors Révocation des administrateurs

11.5 (1) The court may, on the application of any per-
son interested in the matter, make an order removing
from office any director of a debtor company in respect of
which an order has been made under this Act if the court
is satisfied that the director is unreasonably impairing or
is likely to unreasonably impair the possibility of a viable
compromise or arrangement being made in respect of the
company or is acting or is likely to act inappropriately as
a director in the circumstances.

11.5 (1) Sur demande d’un intéressé, le tribunal peut,
par ordonnance, révoquer tout administrateur de la com-
pagnie débitrice à l’égard de laquelle une ordonnance a
été rendue sous le régime de la présente loi s’il est
convaincu que ce dernier, sans raisons valables, compro-
met ou compromettra vraisemblablement la possibilité
de conclure une transaction ou un arrangement viable ou
agit ou agira vraisemblablement de façon inacceptable
dans les circonstances.

Filling vacancy Vacance

(2) The court may, by order, fill any vacancy created un-
der subsection (1).
1997, c. 12, s. 124; 2005, c. 47, s. 128.

(2) Le tribunal peut, par ordonnance, combler toute va-
cance découlant de la révocation.
1997, ch. 12, art. 124; 2005, ch. 47, art. 128.

Security or charge relating to director’s
indemnification

Biens grevés d’une charge ou sûreté en faveur
d’administrateurs ou de dirigeants

11.51 (1) On application by a debtor company and on
notice to the secured creditors who are likely to be affect-
ed by the security or charge, the court may make an order
declaring that all or part of the property of the company
is subject to a security or charge — in an amount that the
court considers appropriate — in favour of any director
or officer of the company to indemnify the director or of-
ficer against obligations and liabilities that they may in-
cur as a director or officer of the company after the com-
mencement of proceedings under this Act.

11.51 (1) Sur demande de la compagnie débitrice, le
tribunal peut par ordonnance, sur préavis de la demande
aux créanciers garantis qui seront vraisemblablement
touchés par la charge ou sûreté, déclarer que tout ou par-
tie des biens de celle-ci sont grevés d’une charge ou sûre-
té, d’un montant qu’il estime indiqué, en faveur d’un ou
de plusieurs administrateurs ou dirigeants pour l’exécu-
tion des obligations qu’ils peuvent contracter en cette
qualité après l’introduction d’une procédure sous le ré-
gime de la présente loi.

Priority Priorité

(2) The court may order that the security or charge rank
in priority over the claim of any secured creditor of the
company.

(2) Il peut préciser, dans l’ordonnance, que la charge ou
sûreté a priorité sur toute réclamation des créanciers ga-
rantis de la compagnie.

Restriction — indemnification insurance Restriction — assurance

(3) The court may not make the order if in its opinion
the company could obtain adequate indemnification in-
surance for the director or officer at a reasonable cost.

(3) Il ne peut toutefois rendre une telle ordonnance s’il
estime que la compagnie peut souscrire, à un coût qu’il
estime juste, une assurance permettant d’indemniser
adéquatement les administrateurs ou dirigeants.
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Negligence, misconduct or fault Négligence, inconduite ou faute

(4) The court shall make an order declaring that the se-
curity or charge does not apply in respect of a specific
obligation or liability incurred by a director or officer if in
its opinion the obligation or liability was incurred as a re-
sult of the director’s or officer’s gross negligence or wilful
misconduct or, in Quebec, the director’s or officer’s gross
or intentional fault.
2005, c. 47, s. 128; 2007, c. 36, s. 66.

(4) Il déclare, dans l’ordonnance, que la charge ou sûreté
ne vise pas les obligations que l’administrateur ou le diri-
geant assume, selon lui, par suite de sa négligence grave
ou de son inconduite délibérée ou, au Québec, par sa
faute lourde ou intentionnelle.
2005, ch. 47, art. 128; 2007, ch. 36, art. 66.

Court may order security or charge to cover certain
costs

Biens grevés d’une charge ou sûreté pour couvrir
certains frais

11.52 (1) On notice to the secured creditors who are
likely to be affected by the security or charge, the court
may make an order declaring that all or part of the prop-
erty of a debtor company is subject to a security or charge
— in an amount that the court considers appropriate — in
respect of the fees and expenses of

(a) the monitor, including the fees and expenses of
any financial, legal or other experts engaged by the
monitor in the performance of the monitor’s duties;

(b) any financial, legal or other experts engaged by the
company for the purpose of proceedings under this
Act; and

(c) any financial, legal or other experts engaged by
any other interested person if the court is satisfied that
the security or charge is necessary for their effective
participation in proceedings under this Act.

11.52 (1) Le tribunal peut par ordonnance, sur préavis
aux créanciers garantis qui seront vraisemblablement
touchés par la charge ou sûreté, déclarer que tout ou par-
tie des biens de la compagnie débitrice sont grevés d’une
charge ou sûreté, d’un montant qu’il estime indiqué, pour
couvrir :

a) les débours et honoraires du contrôleur, ainsi que
ceux des experts — notamment en finance et en droit
— dont il retient les services dans le cadre de ses fonc-
tions;

b) ceux des experts dont la compagnie retient les ser-
vices dans le cadre de procédures intentées sous le ré-
gime de la présente loi;

c) ceux des experts dont tout autre intéressé retient
les services, si, à son avis, la charge ou sûreté était né-
cessaire pour assurer sa participation efficace aux pro-
cédures intentées sous le régime de la présente loi.

Priority Priorité

(2) The court may order that the security or charge rank
in priority over the claim of any secured creditor of the
company.
2005, c. 47, s. 128; 2007, c. 36, s. 66.

(2) Il peut préciser, dans l’ordonnance, que la charge ou
sûreté a priorité sur toute réclamation des créanciers ga-
rantis de la compagnie.
2005, ch. 47, art. 128; 2007, ch. 36, art. 66.

Bankruptcy and Insolvency Act matters Lien avec la Loi sur la faillite et l’insolvabilité
11.6 Notwithstanding the Bankruptcy and Insolvency
Act,

(a) proceedings commenced under Part III of the
Bankruptcy and Insolvency Act may be taken up and
continued under this Act only if a proposal within the
meaning of the Bankruptcy and Insolvency Act has
not been filed under that Part; and

(b) an application under this Act by a bankrupt may
only be made with the consent of inspectors referred
to in section 116 of the Bankruptcy and Insolvency
Act but no application may be made under this Act by
a bankrupt whose bankruptcy has resulted from

11.6 Par dérogation à la Loi sur la faillite et l’insolvabi-
lité :

a) les procédures intentées sous le régime de la partie
III de cette loi ne peuvent être traitées et continuées
sous le régime de la présente loi que si une proposition
au sens de la Loi sur la faillite et l’insolvabilité n’a pas
été déposée au titre de cette même partie;

b) le failli ne peut faire une demande au titre de la
présente loi qu’avec l’aval des inspecteurs visés à l’ar-
ticle 116 de la Loi sur la faillite et l’insolvabilité, au-
cune demande ne pouvant toutefois être faite si la
faillite découle, selon le cas :
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IN THE MATTER OF THE COMPANIES' CREDITORS
ARRANGEMENT ACT, R.S.C. 1985, c. C-36, AS AMENDED
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RESPECT TO STELCO INC. AND THE OTHER APPLICANTS LISTED IN SCHEDULE "A"
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ARRANGEMENT ACT, R.S.C. 1985, c. C-36, AS AMENDED
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Subject: Insolvency
Headnote
Bankruptcy and insolvency --- Proposal — Companies' Creditors Arrangement Act — Application of Act
Steel company S Inc. applied for protection under Companies' Creditors Arrangement Act ("CCAA") on January 29, 2004 —
Union locals moved to rescind initial order and dismiss initial application of S Inc. and its subsidiaries on ground S Inc. was not
"debtor company" as defined in s. 2 of CCAA because S Inc. was not insolvent — Motion dismissed — Given time and steps
involved in reorganization, condition of insolvency perforce required expanded meaning under CCAA — Union affiant stated
that S Inc. will run out of funding by November 2004 — Given that November was ten months away from date of filing, S
Inc. had liquidity problem — S Inc. realistically cannot expect any increase in its credit line with its lenders or access to further
outside funding — S Inc. had negative equity of $647 million — On balance of probabilities, S Inc. was insolvent and therefore
was "debtor company" as at date of filing and entitled to apply for CCAA protection.

MOTION by union that steel company was not "debtor company" as defined in Companies' Creditors Arrangement Act.

Farley J.:



Stelco Inc., Re, 2004 CarswellOnt 1211
2004 CarswellOnt 1211, [2004] O.J. No. 1257, [2004] O.T.C. 284...

 Copyright © Thomson Reuters Canada Limited or its licensors (excluding individual court documents). All rights reserved. 5

18      Encompassed in this is the concept of saving employment if a restructuring will result in a viable enterprise. See Diemaster
Tool Inc. v. Skvortsoff (Trustee of) (1991), 3 C.B.R. (3d) 133 (Ont. Gen. Div.). This concept has been a continuing thread in
CCAA cases in this jurisdiction stretching back for at least the past 15 years, if not before.

19      I would also note that the jurisprudence and practical application of the bankruptcy and insolvency regime in place in
Canada has been constantly evolving. The early jails of what became Canada were populated to the extent of almost half their
capacity by bankrupts. Rehabilitation and a fresh start for the honest but unfortunate debtor came afterwards. Most recently, the
Bankruptcy Act was revised to the BIA in 1992 to better facilitate the rehabilitative aspect of making a proposal to creditors. At
the same time, the CCAA was amended to eliminate the threshold criterion of there having to be debentures issued under a trust
deed (this concept was embodied in the CCAA upon its enactment in 1933 with a view that it would only be large companies
with public issues of debt securities which could apply). The size restriction was continued as there was now a threshold criterion
of at least $5 million of claims against the applicant. While this restriction may appear discriminatory, it does have the practical
advantage of taking into account that the costs (administrative costs including professional fees to the applicant, and indeed to
the other parties who retain professionals) is a significant amount, even when viewed from the perspective of $5 million. These
costs would be prohibitive in a smaller situation. Parliament was mindful of the time horizons involved in proposals under BIA
where the maximum length of a proceeding including a stay is six months (including all possible extensions) whereas under
CCAA, the length is in the discretion of the court judicially exercised in accordance with the facts and the circumstances of the
case. Certainly sooner is better than later. However, it is fair to observe that virtually all CCAA cases which proceed go on for
over six months and those with complexity frequently exceed a year.

20      Restructurings are not now limited in practical terms to corporations merely compromising their debts with their creditors
in a balance sheet exercise. Rather there has been quite an emphasis recently on operational restructuring as well so that the
emerging company will have the benefit of a long term viable fix, all for the benefit of stakeholders. See Sklar-Peppler Furniture
Corp. v. Bank of Nova Scotia (1991), 8 C.B.R. (3d) 312 (Ont. Gen. Div.) at p. 314 where Borins J. states:

The proposed plan exemplifies the policy and objectives of the Act as it proposes a regime for the court-supervised re-
organization for the Applicant company intended to avoid the devastating social and economic effects of a creditor-initiated
termination of its ongoing business operations and enabling the company to carry on its business in a manner in which
it is intended to cause the least possible harm to the company, its creditors, its employees and former employees and the
communities in which its carries on and carried on its business operations.

21      The CCAA does not define "insolvent" or "insolvency". Houlden & Morawetz, The 2004 Annotated Bankruptcy and
Insolvency Act (Toronto, Carswell; 2003) at p. 1107 (N5) states:

In interpreting "debtor company", reference must be had to the definition of "insolvent person" in s. 2(1) of the Bankruptcy
and Insolvency Act . . .

To be able to use the Act, a company must be bankrupt or insolvent: Reference re Companies' Creditors Arrangement Act
(Canada), 16 C.B.R. 1, [1934] S.C.R. 659, [1934] 4 D.L.R. 75. The company must, in its application, admit its insolvency.

22      It appears to have become fairly common practice for applicants and others when reference is made to insolvency in the
context of the CCAA to refer to the definition of "insolvent person" in the BIA. That definition is as follows:

s. 2(1) . . .

"insolvent person" means a person who is not bankrupt and who resides, carries on business or has property in Canada,
and whose liability to creditors provable as claims under this Act amount to one thousand dollars, and

(a) who is for any reason unable to meet his obligations as they generally become due,

(b) who has ceased paying his current obligations in the ordinary course of business as they generally become
due, or
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(c) the aggregate of whose property is not, at a fair valuation, sufficient, or, if disposed of at a fairly conducted
sale under legal process, would not be sufficient to enable payment of all his obligations, due and accruing due.

23      Stelco acknowledges that it does not meet the test of (b); however, it does assert that it meets the test of both (a) and (c).
In addition, however, Stelco also indicates that since the CCAA does not have a reference over to the BIA in relation to the (a)
definition of "debtor company" as being a company that is "(a) bankrupt or insolvent", then this term of "insolvent" should be
given the meaning that the overall context of the CCAA requires. See the modern rule of statutory interpretation which directs
the court to take a contextual and purposive approach to the language of the provision at issue as illustrated by Bell ExpressVu
Ltd. Partnership v. Rex, [2002] 2 S.C.R. 559 (S.C.C.) at p. 580:

Today there is only one principle or approach, namely the words of an Act are to be read in their entire context and in
their grammatical and ordinary sense harmoniously with the scheme of the Act, the object of the Act, and the intention
of Parliament.

24      I note in particular that the (b), (c) and (d) aspects of the definition of "debtor company" all refer to other statutes,
including the BIA; (a) does not. S. 12 of the CCAA defines "claims" with reference over to the BIA (and otherwise refers to the
BIA and the Winding-Up and Restructuring Act). It seems to me that there is merit in considering that the test for insolvency
under the CCAA may differ somewhat from that under the BIA, so as to meet the special circumstances of the CCAA and
those corporations which would apply under it. In that respect, I am mindful of the above discussion regarding the time that
is usually and necessarily (in the circumstances) taken in a CCAA reorganization restructuring which is engaged in coming
up with a plan of compromise and arrangement. The BIA definition would appear to have been historically focussed on the
question of bankruptcy - and not reorganization of a corporation under a proposal since before 1992, secured creditors could not
be forced to compromise their claims, so that in practice there were no reorganizations under the former Bankruptcy Act unless
all secured creditors voluntarily agreed to have their secured claims compromised. The BIA definition then was essentially
useful for being a pre-condition to the "end" situation of a bankruptcy petition or voluntary receiving order where the upshot
would be a realization on the bankrupt's assets (not likely involving the business carried on - and certainly not by the bankrupt).
Insolvency under the BIA is also important as to the Paulian action events (eg., fraudulent preferences, settlements) as to the
conduct of the debtor prior to the bankruptcy; similarly as to the question of provincial preference legislation. Reorganization
under a plan or proposal, on the contrary, is with a general objective of the applicant continuing to exist, albeit that the CCAA
may also be used to have an orderly disposition of the assets and undertaking in whole or in part.

25      It seems to me that given the time and steps involved in a reorganization, and the condition of insolvency perforce
requires an expanded meaning under the CCAA. Query whether the definition under the BIA is now sufficient in that light for
the allowance of sufficient time to carry through with a realistically viable proposal within the maximum of six months allowed
under the BIA? I think it sufficient to note that there would not be much sense in providing for a rehabilitation program of
restructuring/reorganization under either statute if the entry test was that the applicant could not apply until a rather late stage
of its financial difficulties with the rather automatic result that in situations of complexity of any material degree, the applicant
would not have the financial resources sufficient to carry through to hopefully a successful end. This would indeed be contrary
to the renewed emphasis of Parliament on "rescues" as exhibited by the 1992 and 1997 amendments to the CCAA and the BIA.

26      Allow me now to examine whether Stelco has been successful in meeting the onus of demonstrating with credible
evidence on a common sense basis that it is insolvent within the meaning required by the CCAA in regard to the interpretation
of "debtor company" in the context and within the purpose of that legislation. To a similar effect, see PWA Corp. v. Gemini
Group Automated Distribution Systems Inc. (1993), 103 D.L.R. (4th) 609 (Ont. C.A.), leave to appeal to S.C.C. dismissed
[(1993), 49 C.P.R. (3d) ix (S.C.C.)] wherein it was determined that the trial judge was correct in holding that a party was not
insolvent and that the statutory definition of insolvency pursuant to the BIA definition was irrelevant to determine that issue,
since the agreement in question effectively provided its own definition by implication. It seems to me that the CCAA test of
insolvency advocated by Stelco and which I have determined is a proper interpretation is that the BIA definition of (a), (b) or (c)
of insolvent person is acceptable with the caveat that as to (a), a financially troubled corporation is insolvent if it is reasonably
expected to run out of liquidity within reasonable proximity of time as compared with the time reasonably required to implement
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a restructuring. That is, there should be a reasonable cushion, which cushion may be adjusted and indeed become in effect an
encroachment depending upon reasonable access to DIP between financing. In the present case, Stelco accepts the view of the
Union's affiant, Michael Mackey of Deloitte and Touche that it will otherwise run out of funding by November 2004.

27      On that basis, allow me to determine whether Stelco is insolvent on the basis of (i) what I would refer to as the CCAA
test as described immediately above, (ii) BIA test (a) or (iii) BIA test (c). In doing so, I will have to take into account the
fact that Stephen, albeit a very experienced and skilled person in the field of restructurings under the CCAA, unfortunately
did not appreciate that the material which was given to him in Exhibit E to his affidavit was modified by the caveats in the
source material that in effect indicated that based on appraisals, the fair value of the real assets acquired was in excess of the
purchase price for two of the U.S. comparators. Therefore the evidence as to these comparators is significantly weakened. In
addition at Q. 175-177 in his cross examination, Stephen acknowledged that it was reasonable to assume that a purchaser would
"take over some liabilities, some pension liabilities and OPEB liabilities, for workers who remain with the plant." The extent
of that assumption was not explored; however, I do note that there was acknowledgement on the part of the Union that such an
assumption would also have a reciprocal negative effect on the purchase price.

28      The BIA tests are disjunctive so that anyone meeting any of these tests is determined to be insolvent: see Optical Recording
Laboratories Inc., Re (1990), 75 D.L.R. (4th) 747 (Ont. C.A.) at p. 756; Viteway Natural Foods Ltd., Re (1986), 63 C.B.R.
(N.S.) 157 (B.C. S.C.) at p. 161. Thus, if I determine that Stelco is insolvent on any one of these tests, then it would be a "debtor
company" entitled to apply for protection under the CCAA.

29      In my view, the Union's position that Stelco is not insolvent under BIA (a) because it has not entirely used up its cash and
cash facilities (including its credit line), that is, it is not yet as of January 29, 2004 run out of liquidity conflates inappropriately
the (a) test with the (b) test. The Union's view would render the (a) test necessarily as being redundant. See R. v. Proulx, [2000]
1 S.C.R. 61 (S.C.C.) at p. 85 for the principle that no legislative provision ought to be interpreted in a manner which would
"render it mere surplusage." Indeed the plain meaning of the phrase "unable to meet his obligations as they generally become
due" requires a construction of test (a) which permits the court to take a purposive assessment of a debtor's ability to meet his
future obligations. See King Petroleum Ltd., Re (1978), 29 C.B.R. (N.S.) 76 (Ont. S.C.) where Steele J. stated at p. 80:

With respect to cl. (a), it was argued that at the time the disputed payments were made the company was able to meet
its obligations as they generally became due because no major debts were in fact due at that time. This was premised on
the fact that the moneys owed to Imperial Oil were not due until 10 days after the receipt of the statements and that the
statements had not then been received. I am of the opinion that this is not a proper interpretation of cl. (a). Clause (a)
speaks in the present and future tenses and not in the past. I am of the opinion that the company was an "insolvent person"
within the meaning of cl. (a) because by the very payment-out of the money in question it placed itself in a position that
it was unable to meet its obligations as they would generally become due. In other words, it had placed itself in a position
that it would not be able to pay the obligations that it knew it had incurred and which it knew would become due in the
immediate future. [Emphasis added.]

30      King Petroleum Ltd. was a case involving the question in a bankruptcy scenario of whether there was a fraudulent
preference during a period when the corporation was insolvent. Under those circumstances, the "immediate future" does not
have the same expansive meaning that one would attribute to a time period in a restructuring forward looking situation.

31      Stephen at paragraphs 40-49 addressed the restructuring question in general and its applicability to the Stelco situation.
At paragraph 41, he outlined the significant stages as follows:

The process of restructuring under the CCAA entails a number of different stages, the most significant of which are as
follows:

(a) identification of the debtor's stakeholders and their interests;

(b) arranging for a process of meaningful communication;

http://nextcanada.westlaw.com/Link/Document/FullText?findType=Y&pubNum=6407&serNum=1990314450&originationContext=document&transitionType=DocumentItem&vr=3.0&rs=cblt1.0&contextData=(sc.Default)
http://nextcanada.westlaw.com/Link/Document/FullText?findType=Y&pubNum=6407&serNum=1986186117&originationContext=document&transitionType=DocumentItem&vr=3.0&rs=cblt1.0&contextData=(sc.Default)
http://nextcanada.westlaw.com/Link/Document/FullText?findType=Y&pubNum=6407&serNum=1986186117&originationContext=document&transitionType=DocumentItem&vr=3.0&rs=cblt1.0&contextData=(sc.Default)
http://nextcanada.westlaw.com/Link/Document/FullText?findType=Y&pubNum=6407&serNum=2000539657&originationContext=document&transitionType=DocumentItem&vr=3.0&rs=cblt1.0&contextData=(sc.Default)
http://nextcanada.westlaw.com/Link/Document/FullText?findType=Y&pubNum=6407&serNum=2000539657&originationContext=document&transitionType=DocumentItem&vr=3.0&rs=cblt1.0&contextData=(sc.Default)
http://nextcanada.westlaw.com/Link/Document/FullText?findType=Y&pubNum=6407&serNum=1978157916&originationContext=document&transitionType=DocumentItem&vr=3.0&rs=cblt1.0&contextData=(sc.Default)
http://nextcanada.westlaw.com/Link/Document/FullText?findType=Y&pubNum=6407&serNum=1978157916&originationContext=document&transitionType=DocumentItem&vr=3.0&rs=cblt1.0&contextData=(sc.Default)


 

 

 

 

TAB 3 

  



Current to March 19, 2020

Last amended on November 1, 2019

À jour au 19 mars 2020

Dernière modification le 1 novembre 2019

Published by the Minister of Justice at the following address:
http://laws-lois.justice.gc.ca

Publié par le ministre de la Justice à l’adresse suivante :
http://lois-laws.justice.gc.ca

CANADA

CONSOLIDATION

Bankruptcy and Insolvency Act

CODIFICATION

Loi sur la faillite et l’insolvabilité

R.S.C., 1985, c. B-3 L.R.C. (1985), ch. B-3



Bankruptcy and Insolvency Faillite et insolvabilité
Interpretation Définitions et interprétation
Section 2 Article 2

Current to March 19, 2020

Last amended on November 1, 2019

5 À jour au 19 mars 2020

Dernière modification le 1 novembre 2019

income trust means a trust that has assets in Canada if

(a) its units are listed on a prescribed stock exchange
on the date of the initial bankruptcy event, or

(b) the majority of its units are held by a trust whose
units are listed on a prescribed stock exchange on the
date of the initial bankruptcy event; (fiducie de reve-
nu)

insolvent person means a person who is not bankrupt
and who resides, carries on business or has property in
Canada, whose liabilities to creditors provable as claims
under this Act amount to one thousand dollars, and

(a) who is for any reason unable to meet his obliga-
tions as they generally become due,

(b) who has ceased paying his current obligations in
the ordinary course of business as they generally be-
come due, or

(c) the aggregate of whose property is not, at a fair
valuation, sufficient, or, if disposed of at a fairly con-
ducted sale under legal process, would not be suffi-
cient to enable payment of all his obligations, due and
accruing due; (personne insolvable)

legal counsel means any person qualified, in accor-
dance with the laws of a province, to give legal advice;
(conseiller juridique)

locality of a debtor means the principal place

(a) where the debtor has carried on business during
the year immediately preceding the date of the initial
bankruptcy event,

(b) where the debtor has resided during the year im-
mediately preceding the date of the initial bankruptcy
event, or

(c) in cases not coming within paragraph (a) or (b),
where the greater portion of the property of the debtor
is situated; (localité)

Minister means the Minister of Industry; (ministre)

net termination value means the net amount obtained
after netting or setting off or compensating the mutual
obligations between the parties to an eligible financial
contract in accordance with its provisions; (valeurs
nettes dues à la date de résiliation)

official receiver means an officer appointed under sub-
section 12(2); (séquestre officiel)

b) il a résidé au cours de l’année précédant l’ouverture
de sa faillite;

c) se trouve la plus grande partie de ses biens, dans
les cas non visés aux alinéas a) ou b). (locality of a
debtor)

localité d’un débiteur [Abrogée, 2005, ch. 47, art. 2(F)]

ministre Le ministre de l’Industrie. (Minister)

moment de la faillite S’agissant d’une personne, le mo-
ment :

a) soit du prononcé de l’ordonnance de faillite la vi-
sant;

b) soit du dépôt d’une cession de biens la visant;

c) soit du fait sur la base duquel elle est réputée avoir
fait une cession de biens. (time of the bankruptcy)

opération sous-évaluée Toute disposition de biens ou
fourniture de services pour laquelle le débiteur ne reçoit
aucune contrepartie ou en reçoit une qui est manifeste-
ment inférieure à la juste valeur marchande de celle qu’il
a lui-même donnée. (transfer at undervalue)

ouverture de la faillite Relativement à une personne, le
premier en date des événements suivants à survenir :

a) le dépôt d’une cession de biens la visant;

b) le dépôt d’une proposition la visant;

c) le dépôt d’un avis d’intention par elle;

d) le dépôt de la première requête en faillite :

(i) dans les cas visés aux alinéas 50.4(8) a) et 57 a)
et au paragraphe 61(2),

(ii) dans le cas où la personne, alors qu’elle est vi-
sée par un avis d’intention déposé aux termes de
l’article 50.4 ou une proposition déposée aux termes
de l’article 62, fait une cession avant que le tribunal
ait approuvé la proposition;

e) dans les cas non visés à l’alinéa d), le dépôt de la re-
quête à l’égard de laquelle une ordonnance de faillite
est rendue;

f) l’introduction d’une procédure sous le régime de la
Loi sur les arrangements avec les créanciers des com-
pagnies. (date of the initial bankruptcy event)

personne
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and CCAA yielded conclusion that CCAA provides that statutory deemed trusts do not apply, and that Parliament did not intend
to restore Crown's deemed trust priority in GST claims under CCAA when it amended ETA in 2000 — Parliament had moved
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BIA — Court order segregating funds did not have certainty that Crown rather than creditor would be beneficiary sufficient
to support express trust — Amount held in respect of GST debt was not subject to deemed trust, priority or express trust in
favour of Crown.
Taxation --- Taxe sur les produits et services — Perception et versement — Montant de TPS détenu en fiducie
Débitrice devait à la Couronne des montants de TPS qu'elle n'avait pas remis, en vertu de la Loi sur la taxe d'accise (LTA)
— Débitrice a entamé des procédures judiciaires en vertu de la Loi sur les arrangements avec les créanciers des compagnies
(LACC) — En vertu d'une ordonnance du tribunal, le montant de la créance fiscale a été déposé dans un compte en fiducie et
la balance du produit de la vente des actifs a servi à payer le créancier garanti principal — Demande de la débitrice visant à
obtenir la levée partielle de la suspension de procédures afin qu'elle puisse faire cession de ses biens a été accordée, alors que
la demande de la Couronne visant à obtenir le paiement des montants de TPS non remis a été rejetée — Appel interjeté par la
Couronne a été accueilli — Créancier a formé un pourvoi — Pourvoi accueilli — Analyse de la LTA et de la LACC conduisait
à la conclusion que le législateur ne saurait avoir eu l'intention de redonner la priorité, dans le cadre de la LACC, à la fiducie
réputée de la Couronne à l'égard de ses créances relatives à la TPS quand il a modifié la LTA, en 2000 — Législateur avait mis un
terme à la priorité accordée aux créances de la Couronne sous les régimes de la LACC et de la Loi sur la faillite et l'insolvabilité
(LFI), et ni l'une ni l'autre de ces lois ne prévoyaient que les créances relatives à la TPS bénéficiaient d'un traitement préférentiel
— Fait de faire primer la priorité de la Couronne sur les créances découlant de la TPS dans le cadre de procédures fondées
sur la LACC mais pas en cas de faillite aurait pour effet de restreindre le recours à la possibilité de se restructurer sous le
régime plus souple et mieux adapté de la LACC — Il semblait probable que le législateur avait par inadvertance commis une
anomalie rédactionnelle — On ne pourrait pas considérer l'art. 222(3) de la LTA comme ayant implicitement abrogé l'art. 18.3
de la LACC, compte tenu des modifications récemment apportées à la LACC — Sous le régime de la LACC, le tribunal avait
discrétion pour établir une passerelle vers une liquidation opérée sous le régime de la LFI et de lever la suspension partielle des
procédures afin de permettre à la débitrice de procéder à la transition au régime de liquidation — Il n'y avait aucune certitude,
en vertu de l'ordonnance du tribunal, que la Couronne était le bénéficiaire véritable de la fiducie ni de fondement pour donner
naissance à une fiducie expresse — Montant perçu au titre de la TPS ne faisait l'objet d'aucune fiducie présumée, priorité ou
fiducie expresse en faveur de la Couronne.
Taxation --- Principes généraux — Priorité des créances fiscales dans le cadre de procédures en faillite
Débitrice devait à la Couronne des montants de TPS qu'elle n'avait pas remis, en vertu de la Loi sur la taxe d'accise (LTA)
— Débitrice a entamé des procédures judiciaires en vertu de la Loi sur les arrangements avec les créanciers des compagnies
(LACC) — En vertu d'une ordonnance du tribunal, le montant de la créance fiscale a été déposé dans un compte en fiducie et
la balance du produit de la vente des actifs a servi à payer le créancier garanti principal — Demande de la débitrice visant à
obtenir la levée partielle de la suspension de procédures afin qu'elle puisse faire cession de ses biens a été accordée, alors que
la demande de la Couronne visant à obtenir le paiement des montants de TPS non remis a été rejetée — Appel interjeté par la
Couronne a été accueilli — Créancier a formé un pourvoi — Pourvoi accueilli — Analyse de la LTA et de la LACC conduisait
à la conclusion que le législateur ne saurait avoir eu l'intention de redonner la priorité, dans le cadre de la LACC, à la fiducie
réputée de la Couronne à l'égard de ses créances relatives à la TPS quand il a modifié la LTA, en 2000 — Législateur avait mis un
terme à la priorité accordée aux créances de la Couronne sous les régimes de la LACC et de la Loi sur la faillite et l'insolvabilité
(LFI), et ni l'une ni l'autre de ces lois ne prévoyaient que les créances relatives à la TPS bénéficiaient d'un traitement préférentiel
— Fait de faire primer la priorité de la Couronne sur les créances découlant de la TPS dans le cadre de procédures fondées
sur la LACC mais pas en cas de faillite aurait pour effet de restreindre le recours à la possibilité de se restructurer sous le
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régime plus souple et mieux adapté de la LACC — Il semblait probable que le législateur avait par inadvertance commis une
anomalie rédactionnelle — On ne pourrait pas considérer l'art. 222(3) de la LTA comme ayant implicitement abrogé l'art. 18.3
de la LACC, compte tenu des modifications récemment apportées à la LACC — Sous le régime de la LACC, le tribunal avait
discrétion pour établir une passerelle vers une liquidation opérée sous le régime de la LFI et de lever la suspension partielle des
procédures afin de permettre à la débitrice de procéder à la transition au régime de liquidation — Il n'y avait aucune certitude,
en vertu de l'ordonnance du tribunal, que la Couronne était le bénéficiaire véritable de la fiducie ni de fondement pour donner
naissance à une fiducie expresse — Montant perçu au titre de la TPS ne faisait l'objet d'aucune fiducie présumée, priorité ou
fiducie expresse en faveur de la Couronne.
The debtor company owed the Crown under the Excise Tax Act (ETA) for GST that was not remitted. The debtor commenced
proceedings under the Companies' Creditors Arrangement Act (CCAA). Under an order by the B.C. Supreme Court, the amount
of the tax debt was placed in a trust account, and the remaining proceeds from the sale of the debtor's assets were paid to
the major secured creditor. The debtor's application for a partial lifting of the stay of proceedings in order to assign itself into
bankruptcy was granted, while the Crown's application for the immediate payment of the unremitted GST was dismissed.
The Crown's appeal to the B.C. Court of Appeal was allowed. The Court of Appeal found that the lower court was bound by
the ETA to give the Crown priority once bankruptcy was inevitable. The Court of Appeal ruled that there was a deemed trust
under s. 222 of the ETA or that an express trust was created in the Crown's favour by the court order segregating the GST
funds in the trust account.
The creditor appealed to the Supreme Court of Canada.
Held: The appeal was allowed.
Per Deschamps J. (McLachlin C.J.C., Binnie, LeBel, Charron, Rothstein, Cromwell JJ. concurring): A purposive and contextual
analysis of the ETA and CCAA yielded the conclusion that Parliament could not have intended to restore the Crown's deemed
trust priority in GST claims under the CCAA when it amended the ETA in 2000. Parliament had moved away from asserting
priority for Crown claims in insolvency law under both the CCAA and Bankruptcy and Insolvency Act (BIA). Unlike for source
deductions, there was no express statutory basis in the CCAA or BIA for concluding that GST claims enjoyed any preferential
treatment. The internal logic of the CCAA also militated against upholding a deemed trust for GST claims.
Giving the Crown priority over GST claims during CCAA proceedings but not in bankruptcy would, in practice, deprive
companies of the option to restructure under the more flexible and responsive CCAA regime. It seemed likely that Parliament had
inadvertently succumbed to a drafting anomaly, which could be resolved by giving precedence to s. 18.3 of the CCAA. Section
222(3) of the ETA could no longer be seen as having impliedly repealed s. 18.3 of the CCAA by being passed subsequently to
the CCAA, given the recent amendments to the CCAA. The legislative context supported the conclusion that s. 222(3) of the
ETA was not intended to narrow the scope of s. 18.3 of the CCAA.
The breadth of the court's discretion under the CCAA was sufficient to construct a bridge to liquidation under the BIA, so there
was authority under the CCAA to partially lift the stay of proceedings to allow the debtor's entry into liquidation. There should
be no gap between the CCAA and BIA proceedings that would invite a race to the courthouse to assert priorities.
The court order did not have the certainty that the Crown would actually be the beneficiary of the funds sufficient to support an
express trust, as the funds were segregated until the dispute between the creditor and the Crown could be resolved. The amount
collected in respect of GST but not yet remitted to the Receiver General of Canada was not subject to a deemed trust, priority
or express trust in favour of the Crown.
Per Fish J. (concurring): Parliament had declined to amend the provisions at issue after detailed consideration of the insolvency
regime, so the apparent conflict between s. 18.3 of the CCAA and s. 222 of the ETA should not be treated as a drafting anomaly.
In the insolvency context, a deemed trust would exist only when two complementary elements co-existed: first, a statutory
provision creating the trust; and second, a CCAA or BIA provision confirming its effective operation. Parliament had created
the Crown's deemed trust in the Income Tax Act, Canada Pension Plan and Employment Insurance Act and then confirmed in
clear and unmistakable terms its continued operation under both the CCAA and the BIA regimes. In contrast, the ETA created
a deemed trust in favour of the Crown, purportedly notwithstanding any contrary legislation, but Parliament did not expressly
provide for its continued operation in either the BIA or the CCAA. The absence of this confirmation reflected Parliament's
intention to allow the deemed trust to lapse with the commencement of insolvency proceedings. Parliament's evident intent was
to render GST deemed trusts inoperative upon the institution of insolvency proceedings, and so s. 222 of the ETA mentioned
the BIA so as to exclude it from its ambit, rather than include it as the other statutes did. As none of these statutes mentioned the
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CCAA expressly, the specific reference to the BIA had no bearing on the interaction with the CCAA. It was the confirmatory
provisions in the insolvency statutes that would determine whether a given deemed trust would subsist during insolvency
proceedings.
Per Abella J. (dissenting): The appellate court properly found that s. 222(3) of the ETA gave priority during CCAA proceedings
to the Crown's deemed trust in unremitted GST. The failure to exempt the CCAA from the operation of this provision was a
reflection of clear legislative intent. Despite the requests of various constituencies and case law confirming that the ETA took
precedence over the CCAA, there was no responsive legislative revision and the BIA remained the only exempted statute. There
was no policy justification for interfering, through interpretation, with this clarity of legislative intention and, in any event, the
application of other principles of interpretation reinforced this conclusion. Contrary to the majority's view, the "later in time"
principle did not favour the precedence of the CCAA, as the CCAA was merely re-enacted without significant substantive
changes. According to the Interpretation Act, in such circumstances, s. 222(3) of the ETA remained the later provision. The
chambers judge was required to respect the priority regime set out in s. 222(3) of the ETA and so did not have the authority to
deny the Crown's request for payment of the GST funds during the CCAA proceedings.
La compagnie débitrice devait à la Couronne des montants de TPS qu'elle n'avait pas remis, en vertu de la Loi sur la taxe
d'accise (LTA). La débitrice a entamé des procédures judiciaires en vertu de la Loi sur les arrangements avec les créanciers des
compagnies (LACC). En vertu d'une ordonnance du tribunal, le montant de la créance fiscale a été déposé dans un compte en
fiducie et la balance du produit de la vente des actifs de la débitrice a servi à payer le créancier garanti principal. La demande
de la débitrice visant à obtenir la levée partielle de la suspension de procédures afin qu'elle puisse faire cession de ses biens
a été accordée, alors que la demande de la Couronne visant à obtenir le paiement immédiat des montants de TPS non remis
a été rejetée.
L'appel interjeté par la Couronne a été accueilli. La Cour d'appel a conclu que le tribunal se devait, en vertu de la LTA, de donner
priorité à la Couronne une fois la faillite inévitable. La Cour d'appel a estimé que l'art. 222 de la LTA établissait une fiducie
présumée ou bien que l'ordonnance du tribunal à l'effet que les montants de TPS soient détenus dans un compte en fiducie créait
une fiducie expresse en faveur de la Couronne.
Le créancier a formé un pourvoi.
Arrêt: Le pourvoi a été accueilli.
Deschamps, J. (McLachlin, J.C.C., Binnie, LeBel, Charron, Rothstein, Cromwell, JJ., souscrivant à son opinion) : Une analyse
téléologique et contextuelle de la LTA et de la LACC conduisait à la conclusion que le législateur ne saurait avoir eu l'intention
de redonner la priorité, dans le cadre de la LACC, à la fiducie réputée de la Couronne à l'égard de ses créances relatives à la TPS
quand il a modifié la LTA, en 2000. Le législateur avait mis un terme à la priorité accordée aux créances de la Couronne dans le
cadre du droit de l'insolvabilité, sous le régime de la LACC et celui de la Loi sur la faillite et l'insolvabilité (LFI). Contrairement
aux retenues à la source, aucune disposition législative expresse ne permettait de conclure que les créances relatives à la TPS
bénéficiaient d'un traitement préférentiel sous le régime de la LACC ou celui de la LFI. La logique interne de la LACC allait
également à l'encontre du maintien de la fiducie réputée à l'égard des créances découlant de la TPS.
Le fait de faire primer la priorité de la Couronne sur les créances découlant de la TPS dans le cadre de procédures fondées sur
la LACC mais pas en cas de faillite aurait pour effet, dans les faits, de priver les compagnies de la possibilité de se restructurer
sous le régime plus souple et mieux adapté de la LACC. Il semblait probable que le législateur avait par inadvertance commis
une anomalie rédactionnelle, laquelle pouvait être corrigée en donnant préséance à l'art. 18.3 de la LACC. On ne pouvait plus
considérer l'art. 222(3) de la LTA comme ayant implicitement abrogé l'art. 18.3 de la LACC parce qu'il avait été adopté après
la LACC, compte tenu des modifications récemment apportées à la LACC. Le contexte législatif étayait la conclusion suivant
laquelle l'art. 222(3) de la LTA n'avait pas pour but de restreindre la portée de l'art. 18.3 de la LACC.
L'ampleur du pouvoir discrétionnaire conféré au tribunal par la LACC était suffisant pour établir une passerelle vers une
liquidation opérée sous le régime de la LFI, de sorte qu'il avait, en vertu de la LACC, le pouvoir de lever la suspension partielle
des procédures afin de permettre à la débitrice de procéder à la transition au régime de liquidation. Il n'y avait aucune certitude,
en vertu de l'ordonnance du tribunal, que la Couronne était le bénéficiaire véritable de la fiducie ni de fondement pour donner
naissance à une fiducie expresse, puisque les fonds étaient détenus à part jusqu'à ce que le litige entre le créancier et la Couronne
soit résolu. Le montant perçu au titre de la TPS mais non encore versé au receveur général du Canada ne faisait l'objet d'aucune
fiducie présumée, priorité ou fiducie expresse en faveur de la Couronne.
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Fish, J. (souscrivant aux motifs des juges majoritaires) : Le législateur a refusé de modifier les dispositions en question suivant
un examen approfondi du régime d'insolvabilité, de sorte qu'on ne devrait pas qualifier l'apparente contradiction entre l'art.
18.3 de la LACC et l'art. 222 de la LTA d'anomalie rédactionnelle. Dans un contexte d'insolvabilité, on ne pourrait conclure à
l'existence d'une fiducie présumée que lorsque deux éléments complémentaires étaient réunis : en premier lieu, une disposition
législative qui crée la fiducie et, en second lieu, une disposition de la LACC ou de la LFI qui confirme l'existence de la fiducie. Le
législateur a établi une fiducie présumée en faveur de la Couronne dans la Loi de l'impôt sur le revenu, le Régime de pensions du
Canada et la Loi sur l'assurance-emploi puis, il a confirmé en termes clairs et explicites sa volonté de voir cette fiducie présumée
produire ses effets sous le régime de la LACC et de la LFI. Dans le cas de la LTA, il a établi une fiducie présumée en faveur de
la Couronne, sciemment et sans égard pour toute législation à l'effet contraire, mais n'a pas expressément prévu le maintien en
vigueur de celle-ci sous le régime de la LFI ou celui de la LACC. L'absence d'une telle confirmation témoignait de l'intention du
législateur de laisser la fiducie présumée devenir caduque au moment de l'introduction de la procédure d'insolvabilité. L'intention
du législateur était manifestement de rendre inopérantes les fiducies présumées visant la TPS dès l'introduction d'une procédure
d'insolvabilité et, par conséquent, l'art. 222 de la LTA mentionnait la LFI de manière à l'exclure de son champ d'application,
et non de l'y inclure, comme le faisaient les autres lois. Puisqu'aucune de ces lois ne mentionnait spécifiquement la LACC,
la mention explicite de la LFI n'avait aucune incidence sur l'interaction avec la LACC. C'était les dispositions confirmatoires
que l'on trouvait dans les lois sur l'insolvabilité qui déterminaient si une fiducie présumée continuerait d'exister durant une
procédure d'insolvabilité.
Abella, J. (dissidente) : La Cour d'appel a conclu à bon droit que l'art. 222(3) de la LTA donnait préséance à la fiducie présumée
qui est établie en faveur de la Couronne à l'égard de la TPS non versée. Le fait que la LACC n'ait pas été soustraite à l'application
de cette disposition témoignait d'une intention claire du législateur. Malgré les demandes répétées de divers groupes et la
jurisprudence ayant confirmé que la LTA l'emportait sur la LACC, le législateur n'est pas intervenu et la LFI est demeurée la
seule loi soustraite à l'application de cette disposition. Il n'y avait pas de considération de politique générale qui justifierait
d'aller à l'encontre, par voie d'interprétation législative, de l'intention aussi clairement exprimée par le législateur et, de toutes
manières, cette conclusion était renforcée par l'application d'autres principes d'interprétation. Contrairement à l'opinion des
juges majoritaires, le principe de la préséance de la « loi postérieure » ne militait pas en faveur de la présance de la LACC,
celle-ci ayant été simplement adoptée à nouveau sans que l'on ne lui ait apporté de modifications importantes. En vertu de la
Loi d'interprétation, dans ces circonstances, l'art. 222(3) de la LTA demeurait la disposition postérieure. Le juge siégeant en
son cabinet était tenu de respecter le régime de priorités établi à l'art. 222(3) de la LTA, et il ne pouvait pas refuser la demande
présentée par la Couronne en vue de se faire payer la TPS dans le cadre de la procédure introduite en vertu de la LACC.

APPEAL by creditor from judgment reported at 2009 CarswellBC 1195, 2009 BCCA 205, [2009] G.S.T.C. 79, 98 B.C.L.R.
(4th) 242, [2009] 12 W.W.R. 684, 270 B.C.A.C. 167, 454 W.A.C. 167, 2009 G.T.C. 2020 (Eng.) (B.C. C.A.), allowing Crown's
appeal from dismissal of application for immediate payment of tax debt.

Deschamps J.:

1      For the first time this Court is called upon to directly interpret the provisions of the Companies' Creditors Arrangement
Act, R.S.C. 1985, c. C-36 ("CCAA"). In that respect, two questions are raised. The first requires reconciliation of provisions
of the CCAA and the Excise Tax Act, R.S.C. 1985, c. E-15 ("ETA"), which lower courts have held to be in conflict with one
another. The second concerns the scope of a court's discretion when supervising reorganization. The relevant statutory provisions
are reproduced in the Appendix. On the first question, having considered the evolution of Crown priorities in the context of
insolvency and the wording of the various statutes creating Crown priorities, I conclude that it is the CCAA and not the ETA that
provides the rule. On the second question, I conclude that the broad discretionary jurisdiction conferred on the supervising judge
must be interpreted having regard to the remedial nature of the CCAA and insolvency legislation generally. Consequently, the
court had the discretion to partially lift a stay of proceedings to allow the debtor to make an assignment under the Bankruptcy
and Insolvency Act, R.S.C. 1985, c. B-3 ("BIA"). I would allow the appeal.

1. Facts and Decisions of the Courts Below
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get the Job Done: An Examination of Statutory Interpretation, Discretionary Power and Inherent Jurisdiction in Insolvency
Matters", in J. P. Sarra, ed., Annual Review of Insolvency Law 2007 (2008), 41, at p. 42). The authors conclude that when
given an appropriately purposive and liberal interpretation, the CCAA will be sufficient in most instances to ground measures
necessary to achieve its objectives (p. 94).

66      Having examined the pertinent parts of the CCAA and the recent history of the legislation, I accept that in most instances
the issuance of an order during CCAA proceedings should be considered an exercise in statutory interpretation. Particularly
noteworthy in this regard is the expansive interpretation the language of the statute at issue is capable of supporting.

67      The initial grant of authority under the CCAA empowered a court "where an application is made under this Act in respect
of a company ... on the application of any person interested in the matter ..., subject to this Act, [to] make an order under this
section" (CCAA, s. 11(1)). The plain language of the statute was very broad.

68      In this regard, though not strictly applicable to the case at bar, I note that Parliament has in recent amendments changed
the wording contained in s. 11(1), making explicit the discretionary authority of the court under the CCAA. Thus in s. 11 of
the CCAA as currently enacted, a court may, "subject to the restrictions set out in this Act, ... make any order that it considers
appropriate in the circumstances" (S.C. 2005, c. 47, s. 128). Parliament appears to have endorsed the broad reading of CCAA
authority developed by the jurisprudence.

69      The CCAA also explicitly provides for certain orders. Both an order made on an initial application and an order on
subsequent applications may stay, restrain, or prohibit existing or new proceedings against the debtor. The burden is on the
applicant to satisfy the court that the order is appropriate in the circumstances and that the applicant has been acting in good
faith and with due diligence (CCAA, ss. 11(3), (4) and (6)).

70      The general language of the CCAA should not be read as being restricted by the availability of more specific orders.
However, the requirements of appropriateness, good faith, and due diligence are baseline considerations that a court should
always bear in mind when exercising CCAA authority. Appropriateness under the CCAA is assessed by inquiring whether the
order sought advances the policy objectives underlying the CCAA. The question is whether the order will usefully further
efforts to achieve the remedial purpose of the CCAA — avoiding the social and economic losses resulting from liquidation of
an insolvent company. I would add that appropriateness extends not only to the purpose of the order, but also to the means it
employs. Courts should be mindful that chances for successful reorganizations are enhanced where participants achieve common
ground and all stakeholders are treated as advantageously and fairly as the circumstances permit.

71      It is well-established that efforts to reorganize under the CCAA can be terminated and the stay of proceedings against
the debtor lifted if the reorganization is "doomed to failure" (see Chef Ready, at p. 88; Philip's Manufacturing Ltd., Re (1992),
9 C.B.R. (3d) 25 (B.C. C.A.), at paras. 6-7). However, when an order is sought that does realistically advance the CCAA's
purposes, the ability to make it is within the discretion of a CCAA court.

72      The preceding discussion assists in determining whether the court had authority under the CCAA to continue the stay of
proceedings against the Crown once it was apparent that reorganization would fail and bankruptcy was the inevitable next step.

73      In the Court of Appeal, Tysoe J.A. held that no authority existed under the CCAA to continue staying the Crown's
enforcement of the GST deemed trust once efforts at reorganization had come to an end. The appellant submits that in so holding,
Tysoe J.A. failed to consider the underlying purpose of the CCAA and give the statute an appropriately purposive and liberal
interpretation under which the order was permissible. The Crown submits that Tysoe J.A. correctly held that the mandatory
language of the ETA gave the court no option but to permit enforcement of the GST deemed trust when lifting the CCAA stay
to permit the debtor to make an assignment under the BIA. Whether the ETA has a mandatory effect in the context of a CCAA
proceeding has already been discussed. I will now address the question of whether the order was authorized by the CCAA.

74      It is beyond dispute that the CCAA imposes no explicit temporal limitations upon proceedings commenced under the Act
that would prohibit ordering a continuation of the stay of the Crown's GST claims while lifting the general stay of proceedings
temporarily to allow the debtor to make an assignment in bankruptcy.
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1993 CarswellOnt 183
Ontario Court of Justice (General Division — Commercial List)

Lehndorff General Partner Ltd., Re

1993 CarswellOnt 183, [1993] O.J. No. 14, 17 C.B.R. (3d) 24, 37 A.C.W.S. (3d) 847, 9 B.L.R. (2d) 275

Re Companies' Creditors Arrangement Act, R.S.C. 1985, c. C-36; Re Courts
of Justice Act, R.S.O. 1990, c. C-43; Re plan of compromise in respect of
LEHNDORFF GENERAL PARTNER LTD. (in its own capacity and in its

capacity as general partner of LEHNDORFF UNITED PROPERTIES (CANADA),
LEHNDORFF PROPERTIES (CANADA) and LEHNDORFF PROPERTIES

(CANADA) II) and in respect of certain of their nominees LEHNDORFF UNITED
PROPERTIES (CANADA) LTD., LEHNDORFF CANADIAN HOLDINGS LTD.,

LEHNDORFF CANADIAN HOLDINGS II LTD., BAYTEMP PROPERTIES
LIMITED and 102 BLOOR STREET WEST LIMITED and in respect of

THG LEHNDORFF VERMÖGENSVERWALTUNG GmbH (in its capacity
as limited partner of LEHNDORFF UNITED PROPERTIES (CANADA))

Farley J.

Heard: December 24, 1992
Judgment: January 6, 1993

Docket: Doc. B366/92

Counsel: Alfred Apps, Robert Harrison and Melissa J. Kennedy , for applicants.
L. Crozier , for Royal Bank of Canada.
R.C. Heintzman , for Bank of Montreal.
J. Hodgson, Susan Lundy and James Hilton , for Canada Trustco Mortgage Corporation.
Jay Schwartz , for Citibank Canada.

Stephen Golick , for Peat Marwick Thorne *  Inc., proposed monitor.
John Teolis , for Fuji Bank Canada.
Robert Thorton , for certain of the advisory boards.

Subject: Corporate and Commercial; Insolvency
Headnote
Corporations --- Arrangements and compromises — Under Companies' Creditors Arrangements Act — Arrangements — Effect
of arrangement — Stay of proceedings
Corporations — Arrangements and compromises — Companies' Creditors Arrangement Act — Stay of proceedings — Stay
being granted even where it would affect non-applicants that were not companies within meaning of Act — Business operations
of applicants and non-applicants being so intertwined as to make stay appropriate.
The applicant companies were involved in property development and management and sought the protection of the Companies'
Creditors Arrangement Act ("CCAA") in order that they could present a plan of compromise. They also sought a stay of all
proceedings against the individual company applicants either in their own capacities or because of their interest in a larger group
of companies. Each of the applicant companies was insolvent and had outstanding debentures issued under trust deeds. They
proposed a plan of compromise among themselves and the holders of the debentures as well as those others of their secured
and unsecured creditors deemed appropriate in the circumstances.
A question arose as to whether the court had the power to grant a stay of proceedings against non-applicants that were not
companies and, therefore, not within the express provisions of the CCAA.
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Held:
The application was allowed.
It was appropriate, given the significant financial intertwining of the applicant companies, that a consolidated plan be approved.
Further, each of the applicant companies had a realistic possibility of being able to continue operating even though each was
currently unable to meet all of its expenses. This was precisely the sort of situation in which all of the creditors would likely
benefit from the application of the CCAA and in which it was appropriate to grant an order staying proceedings.
The inherent power of the court to grant stays can be used to supplement s. 11 of the CCAA when it is just and reasonable to
do so. Clearly, the court had the jurisdiction to grant a stay in respect of any of the applicants that were companies fitting the
criteria in the CCAA. However, the stay requested also involved limited partnerships where (1) the applicant companies acted
on behalf of the limited partnerships, or (2) the stay would be effective against any proceedings taken by any party against the
property assets and undertakings of the limited partnerships in which they held a direct interest. The business operations of the
applicant companies were so intertwined with the limited partnerships that it would be impossible for a stay to be granted to
the applicant companies that would affect their business without affecting the undivided interest of the limited partnerships in
the business. As a result, it was just and reasonable to supplement s. 11 and grant the stay.
While the provisions of the CCAA allow for a cramdown of a creditor's claim, as well as the interest of any other person, anyone
wishing to start or continue proceedings against the applicant companies could use the comeback clause in the order to persuade
the court that it would not be just and reasonable to maintain the stay. In such a motion, the onus would be on the applicant
companies to show that it was appropriate in the circumstances to continue the stay.

Application under Companies' Creditors Arrangement Act to file consolidated plan of compromise and for stay of proceedings.

Farley J.:

1      These are my written reasons relating to the relief granted the applicants on December 24, 1992 pursuant to their application
under the Companies' Creditors Arrangement Act , R.S.C. 1985, c. C-36 ("CCAA") and the Courts of Justice Act , R.S.O. 1990,
c. C.43 ("CJA"). The relief sought was as follows:

(a) short service of the notice of application;

(b) a declaration that the applicants were companies to which the CCAA applies;

(c) authorization for the applicants to file a consolidated plan of compromise;

(d) authorization for the applicants to call meetings of their secured and unsecured creditors to approve the consolidated
plan of compromise;

(e) a stay of all proceedings taken or that might be taken either in respect of the applicants in their own capacity or on
account of their interest in Lehndorff United Properties (Canada) ("LUPC"), Lehndorff Properties (Canada) ("LPC") and
Lehndorff Properties (Canada) II ("LPC II") and collectively (the "Limited Partnerships") whether as limited partner, as
general partner or as registered titleholder to certain of their assets as bare trustee and nominee; and

(f) certain other ancillary relief.

2      The applicants are a number of companies within the larger Lehndorff group ("Group") which operates in Canada and
elsewhere. The group appears to have suffered in the same way that a number of other property developers and managers which
have also sought protection under the CCAA in recent years. The applicants are insolvent; they each have outstanding debentures
issues under trust deeds; and they propose a plan of compromise among themselves and the holders of these debentures as well
as those others of their secured and unsecured creditors as they deemed appropriate in the circumstances. Each applicant except
THG Lehndorff Vermögensverwaltung GmbH ("GmbH") is an Ontario corporation. GmbH is a company incorporated under
the laws of Germany. Each of the applicants has assets or does business in Canada. Therefore each is a "company" within the
definition of s. 2 of the CCAA. The applicant Lehndorff General Partner Ltd. ("General Partner Company") is the sole general
partner of the Limited Partnerships. The General Partner Company has sole control over the property and businesses of the
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4      "Instant" debentures are now well recognized and respected by the courts: see Re United Maritime Fishermen Co-operative
(1988), 67 C.B.R. (N.S.) 44 (N.B. Q.B.) , at pp. 55-56, varied on reconsideration (1988), 68 C.B.R. (N.S.) 170 (N.B. Q.B.) ,
reversed on different grounds (1988), 69 C.B.R. (N.S.) 161 (N.B. C.A.) , at pp. 165-166; Re Stephanie's Fashions Ltd. (1990),
1 C.B.R. (3d) 248 (B.C. S.C.) at pp. 250-251; Nova Metal Products Inc. v. Comiskey (Trustee of) (sub nom. Elan Corp. v.
Comiskey ) (1990), 1 O.R. (3d) 289, 1 C.B.R. (3d) 101 (C.A.) per Doherty J.A., dissenting on another point, at pp. 306-310
(O.R.); Ultracare Management Inc. v. Zevenberger (Trustee of) (sub nom. Ultracare Management Inc. v. Gammon ) (1990), 1
O.R. (3d) 321 (Gen. Div.) at p. 327. The applicants would appear to me to have met the technical hurdle of s. 3 and as defined
s. 2) of the CCAA in that they are debtor companies since they are insolvent, they have outstanding an issue of debentures
under a trust deed and the compromise or arrangement that is proposed includes that compromise between the applicants and
the holders of those trust deed debentures. I am also satisfied that because of the significant intertwining of the applicants it
would be appropriate to have a consolidated plan. I would also understand that this court (Ontario Court of Justice (General
Division)) is the appropriate court to hear this application since all the applicants except GmbH have their head office or their
chief place of business in Ontario and GmbH, although it does not have a place of business within Canada, does have assets
located within Ontario.

5      The CCAA is intended to facilitate compromises and arrangements between companies and their creditors as an alternative
to bankruptcy and, as such, is remedial legislation entitled to a liberal interpretation. It seems to me that the purpose of the
statute is to enable insolvent companies to carry on business in the ordinary course or otherwise deal with their assets so as to
enable plan of compromise or arrangement to be prepared, filed and considered by their creditors and the court. In the interim, a
judge has great discretion under the CCAA to make order so as to effectively maintain the status quo in respect of an insolvent
company while it attempts to gain the approval of its creditors for the proposed compromise or arrangement which will be to the
benefit of both the company and its creditors. See the preamble to and sections 4, 5, 6, 7, 8 and 11 of the CCAA; Reference re
Companies' Creditors Arrangement Act, [1934] S.C.R. 659 at p. 661, 16 C.B.R. 1, [1934] 4 D.L.R. 75 ; Meridian Developments
Inc. v. Toronto Dominion Bank, [1984] 5 W.W.R. 215 (Alta. Q.B.) at pp. 219-220; Norcen Energy Resources Ltd. v. Oakwood
Petroleums Ltd. (1988), 72 C.B.R. (N.S.) 1, 63 Alta. L.R. (2d) 361 (Q.B.) , at pp. 12-13 (C.B.R.); Quintette Coal Ltd. v. Nippon
Steel Corp. (1990), 2 C.B.R. (3d) 303 (B.C. C.A.) , at pp. 310-311, affirming (1990), 2 C.B.R. (3d) 291, 47 B.C.L.R. (2d)
193 (S.C.) , leave to appeal to S.C.C. dismissed (1991), 7 C.B.R. (3d) 164 (S.C.C.) .; Nova Metal Products Inc. v. Comiskey
(Trustee of) , supra, at p. 307 (O.R.); Fine's Flowers v. Fine's Flowers (Creditors of) (1992), 7 O.R. (3d) 193 (Gen. Div.) ,
at p. 199 and "Reorganizations Under The Companies' Creditors Arrangement Act", Stanley E. Edwards (1947) 25 Can. Bar
Rev. 587 at p. 592.

6      The CCAA is intended to provide a structured environment for the negotiation of compromises between a debtor company
and its creditors for the benefit of both. Where a debtor company realistically plans to continue operating or to otherwise deal
with its assets but it requires the protection of the court in order to do so and it is otherwise too early for the court to determine
whether the debtor company will succeed, relief should be granted under the CCAA. see Nova Metal Products Inc. v. Comiskey
(Trustee of) , supra at pp. 297 and 316; Re Stephanie's Fashions Ltd. , supra, at pp. 251-252 and Ultracare Management Inc.
v. Zevenberger (Trustee of) , supra, at p. 328 and p. 330. It has been held that the intention of the CCAA is to prevent any
manoeuvres for positioning among the creditors during the period required to develop a plan and obtain approval of creditors.
Such manoeuvres could give an aggressive creditor an advantage to the prejudice of others who are less aggressive and would
undermine the company's financial position making it even less likely that the plan will succeed: see Meridian Developments
Inc. v. Toronto Dominion Bank , supra, at p. 220 (W.W.R.). The possibility that one or more creditors may be prejudiced should
not affect the court's exercise of its authority to grant a stay of proceedings under the CCAA because this affect is offset by
the benefit to all creditors and to the company of facilitating a reorganization. The court's primary concerns under the CCAA
must be for the debtor and all of the creditors: see Quintette Coal Ltd. v. Nippon Steel Corp. , supra, at pp. 108-110; Hongkong
Bank of Canada v. Chef Ready Foods Ltd. (1990), 4 C.B.R. (3d) 311, 51 B.C.L.R. (2d) 84 (C.A.) , at pp. 315-318 (C.B.R.) and
Re Stephanie's Fashions Ltd. , supra, at pp. 251-252.

7      One of the purposes of the CCAA is to facilitate ongoing operations of a business where its assets have a greater value
as part of an integrated system than individually. The CCAA facilitates reorganization of a company where the alternative, sale

http://nextcanada.westlaw.com/Link/Document/FullText?findType=Y&pubNum=6407&serNum=1988287628&originationContext=document&transitionType=DocumentItem&vr=3.0&rs=cblt1.0&contextData=(sc.UserEnteredCitation)
http://nextcanada.westlaw.com/Link/Document/FullText?findType=Y&pubNum=6407&serNum=1988288763&originationContext=document&transitionType=DocumentItem&vr=3.0&rs=cblt1.0&contextData=(sc.UserEnteredCitation)
http://nextcanada.westlaw.com/Link/Document/FullText?findType=Y&pubNum=6407&serNum=1988287629&originationContext=document&transitionType=DocumentItem&vr=3.0&rs=cblt1.0&contextData=(sc.UserEnteredCitation)
http://nextcanada.westlaw.com/Link/Document/FullText?findType=Y&pubNum=6407&serNum=1990315346&originationContext=document&transitionType=DocumentItem&vr=3.0&rs=cblt1.0&contextData=(sc.UserEnteredCitation)
http://nextcanada.westlaw.com/Link/Document/FullText?findType=Y&pubNum=6407&serNum=1990315346&originationContext=document&transitionType=DocumentItem&vr=3.0&rs=cblt1.0&contextData=(sc.UserEnteredCitation)
http://nextcanada.westlaw.com/Link/Document/FullText?findType=Y&pubNum=6407&serNum=1990319301&originationContext=document&transitionType=DocumentItem&vr=3.0&rs=cblt1.0&contextData=(sc.UserEnteredCitation)
http://nextcanada.westlaw.com/Link/Document/FullText?findType=Y&pubNum=6407&serNum=1990315782&originationContext=document&transitionType=DocumentItem&vr=3.0&rs=cblt1.0&contextData=(sc.UserEnteredCitation)
http://nextcanada.westlaw.com/Link/Document/FullText?findType=Y&pubNum=6407&serNum=1990315782&originationContext=document&transitionType=DocumentItem&vr=3.0&rs=cblt1.0&contextData=(sc.UserEnteredCitation)
http://nextcanada.westlaw.com/Link/Document/FullText?findType=Y&pubNum=6407&serNum=1934028668&originationContext=document&transitionType=DocumentItem&vr=3.0&rs=cblt1.0&contextData=(sc.UserEnteredCitation)
http://nextcanada.westlaw.com/Link/Document/FullText?findType=Y&pubNum=6407&serNum=1934028668&originationContext=document&transitionType=DocumentItem&vr=3.0&rs=cblt1.0&contextData=(sc.UserEnteredCitation)
http://nextcanada.westlaw.com/Link/Document/FullText?findType=Y&pubNum=6407&serNum=1984191003&originationContext=document&transitionType=DocumentItem&vr=3.0&rs=cblt1.0&contextData=(sc.UserEnteredCitation)
http://nextcanada.westlaw.com/Link/Document/FullText?findType=Y&pubNum=6407&serNum=1988286873&originationContext=document&transitionType=DocumentItem&vr=3.0&rs=cblt1.0&contextData=(sc.UserEnteredCitation)
http://nextcanada.westlaw.com/Link/Document/FullText?findType=Y&pubNum=6407&serNum=1990319385&originationContext=document&transitionType=DocumentItem&vr=3.0&rs=cblt1.0&contextData=(sc.UserEnteredCitation)
http://nextcanada.westlaw.com/Link/Document/FullText?findType=Y&pubNum=6407&serNum=1990318194&originationContext=document&transitionType=DocumentItem&vr=3.0&rs=cblt1.0&contextData=(sc.UserEnteredCitation)
http://nextcanada.westlaw.com/Link/Document/FullText?findType=Y&pubNum=6407&serNum=1990318194&originationContext=document&transitionType=DocumentItem&vr=3.0&rs=cblt1.0&contextData=(sc.UserEnteredCitation)
http://nextcanada.westlaw.com/Link/Document/FullText?findType=Y&pubNum=6407&serNum=1992366469&originationContext=document&transitionType=DocumentItem&vr=3.0&rs=cblt1.0&contextData=(sc.UserEnteredCitation)
http://nextcanada.westlaw.com/Link/Document/FullText?findType=Y&pubNum=6407&serNum=1990318737&originationContext=document&transitionType=DocumentItem&vr=3.0&rs=cblt1.0&contextData=(sc.UserEnteredCitation)


 

 

 

 

TAB 6 

 

  



Meridian Developments Inc. v. Toronto Dominion Bank and..., 1984 CarswellAlta 973
1984 CarswellAlta 973, 27 A.C.W.S. (2d) 97

 Copyright © Thomson Reuters Canada Limited or its licensors (excluding individual court documents). All rights reserved. 1

1984 CarswellAlta 973
Alberta Court of Queen's Bench

Meridian Developments Inc. v. Toronto Dominion Bank and one other action

1984 CarswellAlta 973, 27 A.C.W.S. (2d) 97

BETWEEN: MERIDIAN DEVELOPMENTS INC., Applicant, - and
TORONTO-DOMINION BANK, Respondent. AND BETWEEN: MERIDIAN

DEVELOPMENTS INC.. Plaintiff, - and NU-WEST GROUP LTD.. Defendant.

Wachowich J

Judgment: May 11, 1984
Docket: None given.

Counsel: Counsel: A. Z. Breitman & J. G. Shea for Meridian Developments Ltd. J. L. MacPherson, Q.C. & K. Martens for
Toronto-Dominion Bank. P., Owen, Q.C. & Ms. C. Bodner, for Nu-West Group Ltd.

Subject: Contracts

Wachowich J:

The applicant Meridian Developments Inc. (hereinafter called Meridian) is an Alberta corporation which has recently been
continued under the Alberta Business Corporations Act.

     Previously it was known as Meridian Developments Ltd. and it was in that name that Meridian sold land by agreement for
sale to 233995 Alberta Ltd. on March 16, 1981. Nu-West Group Ltd. (hereinafter called Nu-West) is the beneficial owner of
all of the shares of 233995 Alberta Ltd. and on March 16. 1981 executed under seal an unconditional guarantee in favour of
Meridian Developments Ltd. whereby Nu-West unconditionally guaranteed to Meridian the amounts due from 233995 Alberta
Ltd. at the times and in the manner set forth in the agreement for sale.

2      It was a term of the guarantee that if default occurred under the agreement, Nu-West would forthwith on demand pay
all of the purchase monies owed.

3      By clause 5 of this guarantee it was agreed that Meridian would not be bound to exhaust other resources or to act on other
securities before proceeding against Nu-West.

4      On March 15, 1983, 233995 Alberta Ltd. defaulted on the agreement for sale. On March 18, 1983 demand was made to
Nu-West as was required under the terms of the guarantee.

5      Nu-West failed to pay the amount owing on demand and. thereafter, Meridian issued a statement of claim on March 31,
1983. Nu-West did not defend this action and, as a result. Meridian obtained default judgment on may 3. 1983 in the amount
of $928.989.33 plus costs. A writ of Execution was duly filed on May 11, 1983 and Meridian instructed the sheriff to seize
sufficient assets of Nu-West to satisfy the judgment. seizure of a number of pieces of furniture and office machines was effected
on May 16, 1983.

6      Nu-West then made application by notice of motion for a declaration that Meridian was not at liberty to make execution
against Nu-West until it had sold the land in question because of the provisions of sections 40(2) and 40(3) of the Law of
Property Act. R.S.A. 1980. c. L-8. This application was dismissed by order of Kirby, J. on May 24, 1983. Part of the debt was
then paid but execution on the balance of $463,329.33 was stayed pending Nu-West's appeal of Kirby, J.'s order.
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14      In order to resolve the issues raised in this application I must consider the scope and intent of my March 21 ex parte order
under the Companies' Creditors Arrangement Act. This Act, though little used, is one of a number of federal statutes dealing with
insolvency. In common with the various other statutes. it envisages the protection of creditors and the orderly administration of
the debtor's affairs or assets: Wynden Canada Inc. v. Gaz Metrolopitain Inc.. 44 C.B.R. 285 (C.S. Que.). In the words of Duff,
C.J.C. who spoke for the court in the Companies' Creditors Arrangement Act Reference Case, C.B.R. 1 (S.C.C.) at p.2:

"the aim of the Act is to deal with the existing condition of insolvency in itself to enable arrangements to be made in
view of the insolvent condition of the company under judicial authority which, otherwise, might not be valid prior to the
initiation of proceedings in bankruptcy. Ex facie it would appear that such a scheme in principle does not radically depart
from the normal character of bankruptcy legislation"

15      The legislation is intended to have wide scope and allows a judge to make orders which will effectively maintain the status
quo for a period while the insolvent company attempts to gain the approval of its creditors for a proposed arrangement which
will enable the company to remain in operation for what is. hopefully. the future benefit of both the company and its creditors.

16      This aim is facilitated by s.11 of the Act which enables the court to:

"restrain further proceedings in any action, suit or proceeding against the company upon such terms as the court sees tit,
and the court may also make an order that no suit. action or other proceeding shall be proceeded with or commenced against
the company except with the leave of the court and subject to such terms as the court imposes."

     It was pursuant to this section that on March 21 1 granted the order that restrained "further proceedings in any action. suit,
or proceeding" against Nu-West and enjoined creditors and others from proceeding with or commencing any "suit, action. or
proceeding".

17      This order is in accord with the general aim of the Companies' Creditors Arrangement Act. The intention was to prevent
any maneuvers for positioning among creditors during the interim period which would give the aggressive creditor an advantage
to the prejudice of others who were less aggressive and would further undermine the financial position of the company making
it less likely that the eventual arrangement would succeed.

18      The order was obviously intended to cast a wide net and catch all creditors. Therefore Meridian can only succeed if it can
establish that the payment of the letter of credit is not a "proceeding,, against Nu-West as contemplated by the order.

19      As both counsel have frankly admitted, there are no cases directly on point. One of the few cases which does deal with the
meaning of the word "proceeding" in the Companies' Creditors Arrangements Act is Gray v. Wentworth Canning Co. Ltd., 31
C.B.R. 182. a decision of the Manitoba Court of King's Bench. In that case Kelly, J. determined that the relevant statute section
gave the court complete discretion to determine the kinds of proceedings it would restrain. Although because of the wording in
the particular order there at issue. Kelly, J. determined that it was meant to catch only proceedings. suits. or actions which had
not yet been instituted. it is clear from his judgment that he sees the section as allowing orders of much wider range. He points
out. in fact, that it is because the draftsman of the order did not see fit to follow the exact words of what was then s.10 of the
Act. that the order as given must be seen as restraining only those proceedings Commenced after the order was given.

20      A similar provision to s.11 may be found in the English Companies Act, 1862, s.85 which allowed a court at any time
after the presentation of a winding-up petition to:

"restrain further proceedings in any action. suit. or proceeding against the company upon such terms as the court sees
fit. and the court may also make an order that no suit. action or other proceeding shall be proceeded with or commenced
against the company except with the leave of the court and subject to such terms as the court imposes."

21      Several cases which have interpreted this provision are useful in determining the scope of the term "proceeding". Jessel,
M.R. in Re Artistic Colour Printing Co., XIV Ch. 502 determined that an order made under this section could restrain the sheriff
from selling goods already in his possession after seizure on the judgment of a judgment creditor. At p.505 he concluded:
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"The word 'proceeding, in both sections of course includes execution under a judgment in an action."

     In Re Perkins Beach Lead Mining Co. VII Ch. 371 is to the same effect.

22      Counsel for Meridian admits that "proceeding" may have a very general meaning but submits that we must confine
ourselves here to proceedings which necessarily involve a court or a court official. There is certainly authority for this
Proposition. Black's Law Dictionary (5th ed.) defines the term in the following manner:

"Proceeding. In a general sense, the form and manner of conducting juridical business before a court or judicial officer.
Regular and orderly progress in form of law, including all possible steps in an action from its commencement to the
execution of judgment. Term also refers to administrative proceedings before agencies, tribunals, bureaus, or the like.

An act which is done by the authority or direction of the court, agency or tribunal, express or implied; an act necessary
to be done in order to obtain a given end; a prescribed mode of action for carrying into effect a legal right. All the steps
or measures adopted in the prosecution or defense of an action. Statter v. United States. C.C.A. Alaska, 66 F.2d 819. 822.
The word may be used synonymously with 'action, or 'suit' to describe the entire course of an action at law or suit in equity
from the issuance of the writ or filing of the complaint until the entry of a final judgment, or may be used to describe any
act done by authority of a court of law and every step required to be taken in any cause by either party. The proceedings
of a suit embrace all matters that occur in its progress judicially.

Term 'proceeding' may refer not only to a complete remedy but also to a mere procedural step that is part of a larger
action or special proceeding. Rooney v. Vermont Investment Corp., 10 Cal.3d 351, 110 Cal.Rptr. 353, 365. 515 P.2d 297. A
'proceeding' includes action and special proceedings before judicial tribunals as well as proceedings pending before quasi-
judicial officers and boards. State ex rel. Johnson v. Independent School Dist. No. 810, Wabasha County. 260 Minn. 237,
109 N.W.2d 596, 602."

     Words and Phrases Legally Defined (2d ed.) Vol. 4 similarly restricts the definition to actions before a court or other judicial
body:

"Proceedings

The term 'proceeding' is frequently used to note a step in an action, and obviously it has that meaning in such phrases as
'proceeding in any cause or matter,. When used alone, however. it is in certain statutes to be construed as synonymous
with, or including action' (1 Halsbury's Laws (3rd Edn.) 5, 6).

By s.89 of the Judicature Act of 1873 [repealed; see now Supreme Court of Judicature (Consolidation) Act 1925, s.202] . .
it is said that every inferior court 'shall, as regards all causes of action within its jurisdiction for the time being, have power
to grant and shall grant in any proceeding before such Court. such relief, redress. or remedy' in as full and ample a manner
as might and ought to be done in the like case by the High Court of justice. . . . It can do so in any proceeding'. Now
what is the meaning there of 'in any proceeding'? . . . Now, although if s.89 stood by itself, there might be some difficulty
in determining what is the meaning of the word 'proceeding', yet it seems to me to be clear what is its meaning in s.90
[repealed; see now Supreme Court of Judicature (Consolidation) Act 1925. s.203], and that 'proceeding, in that section is
a general word meant to cover every step in an action. and is equivalent to the word 'action'." Pryor v. City Offices Co.
(1883), 10 Q.B.D. 504, C.A., per Brett, M.R.. at pp. 507. 508.

Anything that precedes the final judgment or order is, in my opinion, a 'proceeding' in the action. Blake v. Summersby,
[1889] W.N. 39, per Kay, J. at p.39."

23      Although this last mentioned definition indicated Blake v. Summerby, [1889] W.N. 39 restricts the proceedings to steps in
an action preceding judgment. there is ample authority, cited by both counsel, to indicate that the term must be taken to include
execution steps taken after judgment. As I indicated. earlier, counsel for Meridian would restrict "execution proceedings" to
those involving a court or court official. Those cases cited by Nu-West which indicate that an order restraining proceedings,
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Debtors operated trailer park — Debtors' assets were comprised of undeveloped lands, lands that housed trailer park and
incomplete water and waste treatment facility — Debtors owed secured creditors amount of $10.7 million — Debtors sought
protection under Companies' Creditors Arrangement Act (CCAA) following initiation of foreclosure proceedings and obtained
initial order staying creditor enforcement for 30 days, authorizing of $1.25 million in interim financing for ongoing costs, cost of
CCAA proceedings, and completion of commissioning of water treatment utility — Sale approval and vesting order was granted
in respect of undeveloped lands — Secured creditors were granted leave to appeal on issue of whether it was appropriate to grant
initial order for CCAA protection and $1.25 million in interim financing — Appeal by secured creditors — Appeal allowed
in part — Evidence supported findings that appropriate circumstances and reasonable possibility of restructuring existed, and
that debtors acted in good faith and with due diligence — Chambers judge appropriately considered secured creditors' lack
of confidence in viability of debtors' plan — Judge erred in permitting debtors to obtain $1.25 million in interim financing as
part of initial order without consideration of mandatory factors enumerated in s. 11.2(4) of CCAA, particularly whether loan
would enhance prospects of viable compromise or arrangement given secured creditors' steadfast opposition to further financing
— There was no evidence of urgent circumstances justifying interim financing — Nature of debtors' business did not require
interim financing to continue operation — There was no evidence of how commissioning of water treatment facility would
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APPEAL by secured creditors from initial order under Companies' Creditors Arrangement Act.

Herauf J.A.:

I. INTRODUCTION

1      The respondents are six corporations, all of which are owned and controlled by one individual. The appellants represent
the secured creditors of one or more of the respondents. On December 20, 2017, the respondents were granted an initial order,
a sale approval and vesting order and access to interim financing pursuant to the Companies' Creditors Arrangement Act, RSC
1985, c C-36 [CCAA]. The appellants appealed those orders to this Court. The appeal was heard on March 5, 2018. On March
9, 2018, the Court allowed the appeal in part with more extensive written reasons to follow. These are those reasons.

II. BACKGROUND FACTS

2      The assets of the respondents consist of a trailer park (Copper Sands Trailer Park) and an incomplete water treatment and
waste water treatment facility located on lands owned by the respondents, and undeveloped lands known as the Willow Rush
property. The Copper Sands Trailer Park is the respondents' only functioning business and has two employees.

3      As of November 2017, the respondents owed the appellants, collectively, in excess of $10,725,000. When the appellant,
Affinity Credit Union, commenced foreclosure proceedings, the respondents applied pursuant to the CCAA, seeking the
following relief, inter alia:

(a) an initial order staying creditor enforcement to facilitate the companies' restructurings, including the sale of Willow
Rush; and

(b) an order authorizing interim financing up to $1.25 million with a priority charge, to enable it to complete the water
treatment facility.

4      On November 15, 2017, the parties argued the matter before a Chambers judge. The appellants firmly opposed the
relief sought by the respondents, challenging the appropriateness of CCAA proceedings in the circumstances. The appellants
were skeptical of the legitimacy of the Willow Rush sale and questioned whether the water treatment facility was capable of
completion and, if so, whether it could produce viable capital. Due to these concerns, amongst others, the appellants opposed
the initial order and the interim financing, stressing the prejudice the creditors would suffer if these orders were granted.

5      After hearing submissions, the Chambers judge concluded the respondents' application was premature and adjourned
the matter to enable the respondents to confirm the validity of the Willow Rush sale and to file additional material relating to
completion of the water treatment facility ((21 November 2017) Saskatoon, QBG 1693/2017 (Sask CA) [November fiat]).

6      The matter was returned to the Court of Queen's Bench on December 11, 2017. At that time, in addition to the application
for an initial order and interim financing, the respondents asked the Chambers judge to grant sale approval and a vesting order
pursuant to s. 36 of the CCAA, to facilitate the sale of the Willow Rush property.

7      In his fiat ((20 December 2017) Saskatoon, QBG 1693/2017 (Sask CA) [December fiat]), the Chambers judge granted
the respondents' applications. The Chambers judge granted the initial order, imposing a stay of creditor enforcement for 30
days, authorized $1.25 million interim financing, $800,000 of which was to be used to "complete the commissioning of the
water treatment utility", $337,500 for the cost of the CCAA proceedings, and $112,500 for "ongoing costs", and granted the sale
approval and vesting order. The vesting order was set to expire on January 12, 2018, if the proposed sale did not close.

8      Pursuant to ss. 13 and 14(1) of the CCAA, the appellants sought leave from this Court to appeal the initial order, the
interim financing and the sale approval and vesting order. Before leave was granted and before the expiry of the vesting order,
the Willow Rush sale closed for the asking price of $4.2 million. For this reason, leave to appeal relating to the sale and vesting
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presented to creditors, and supervising the process and advancing it to the point where it can be determined whether it
will succeed. ...

. . .

[70] ... Appropriateness under the CCAA is assessed by inquiring whether the order sought advances the policy objectives
underlying the CCAA. The question is whether the order will usefully further efforts to achieve the remedial purpose of the
CCAA — avoiding the social and economic losses resulting from liquidation of an insolvent company. ...

(Emphasis added)

19      The evidentiary burden the debtor corporation must satisfy to establish "appropriate circumstances" for the purposes of
a 30-day stay order is not exceptionally onerous: Alberta Treasury Branches v. Tallgrass Energy Corp, 2013 ABQB 432 (Alta.
Q.B.) at para 14, (2013), 8 C.B.R. (6th) 161 (Alta. Q.B.) [Alberta Treasury]; Matco Capital Ltd. v. Interex Oilfield Services Ltd.
(August 1, 2006), Doc. 0601-08395 (Alta. Q.B.) [Matco]; Hush Homes Inc., Re, 2015 ONSC 370 (Ont. S.C.J.) at paras 51-53,
(2015), 22 C.B.R. (6th) 67 (Ont. S.C.J.); Redstone Investment Corp., Re, 2014 ONSC 2004 (Ont. S.C.J.) at paras 49-50.

20      As the Supreme Court noted in Century Services, initial CCAA orders are made in the "hothouse of real-time litigation" (at
para 58). The debtor corporation is often in crisis-mode due to its failure to meet creditor obligations and is seeking CCAA
protection to obtain some breathing room to enable it to get its affairs in order without creditors knocking at the door. Therefore,
to obtain an initial 30-day order, the applicant is not required to prove it has a "feasible plan" but merely "a germ of a plan":
Alberta Treasury at para 14. The court must assess whether the circumstances are such that, with the initial order, the debtor
corporation has a "reasonable possibility of restructuring": Matco. To require the applicant corporation to present a fully-
developed restructuring plan or have the support of all its creditors at the initial stage of CCAA proceedings, although desirable,
is not expected. To impose such a threshold to establish "appropriate circumstances" would unduly hinder the purpose of an
initial order which, as the Supreme Court explained in Century Services, is to provide the conditions under which the debtor
can attempt to reorganize.

21      For the purposes of an initial order, the debtor corporation must convince the court that the initial order will "usefully
further" its efforts towards attempted reorganization. If the debtor corporation satisfies this onus, the court may grant the initial
application and provide the conditions under which the debtor corporation can attempt to reorganize, namely, staying creditor
enforcement to preserve the debtor corporation's status quo for a limited period of time. If, however, the debtor corporation
fails to satisfy this onus and the court determines that the application is merely an effort by the debtor corporation to avoid
its obligations to its creditors and postpone an inevitable liquidation, the initial application should be denied: Rescue! The
Companies' Creditors Arrangement Act at 53-54.

B. Good faith and due diligence

22      In addition to proving appropriate circumstances, the applicant corporation must convince the court that it is acting in
good faith and with due diligence pursuant to s. 11.02(3)(b). Despite the wording of s. 11.02(3)(b) indicating "good faith and
due diligence" applies only to orders under subsection (2), that being orders "other than initial applications", the Supreme Court
in Century Services determined good faith and due diligence applies to initial orders as well:

[69] The CCAA also explicitly provides for certain orders. Both an order made on an initial application and an order on
subsequent applications may stay, restrain, or prohibit existing or new proceedings against the debtor. The burden is on
the applicant to satisfy the court that the order is appropriate in the circumstances and that the applicant has been acting
in good faith and with due diligence (CCAA, ss. 11(3), (4) and (6)).

[70] The general language of the CCAA should not be read as being restricted by the availability of more specific orders.
However, the requirements of appropriateness, good faith, and due diligence are baseline considerations that a court should
always bear in mind when exercising CCAA authority. ...
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23      Although it is a consideration for granting an initial order, courts generally defer the in-depth analysis of good faith and
due diligence to subsequent applications, such as the extension of the initial 30-day order: Rogers, Sieradski & Kanter, "What
Does 'Good Faith' Mean in Insolvency Proceedings?" Vol 4-4 Insolvency Institute of Canada (Articles) (WL). If, however, the
court determines the debtor corporation is not seeking CCAA protection in good faith or there is convincing evidence of a lack
of due diligence, the court may deny an initial order on the basis of a failure to satisfy the baseline requirement in s. 11.02(3)
(b): see Alberta Treasury.

C. Did the Chambers judge err in granting the initial order?

24      The appellants submit the Chambers judge erred in concluding the respondents had satisfied the "appropriate
circumstances" and "good faith and due diligence" requirements contained in ss. 11.02(3)(a) and (b).

25      In support of this argument, the appellants contend CCAA proceedings are not appropriate as the respondents have only
one active business, the Copper Sands Trailer Park, which has only two employees. The appellants argue CCAA proceedings are
not needed to "avoid the social and economic costs of liquidating assets" as there are no such consequences given the minimal
business activity of the respondents.

26      In addition, the appellants submit the Chambers judge failed to consider the creditors' lack of faith and confidence in
management when determining whether the initial order was appropriate. The appellants also allege the Chambers judge failed
to provide adequate reasons for his conclusion that the respondents were acting in good faith and with due diligence.

27      The Chambers judge determined the respondents were engaged in active business, which was "facing a looming
liquidity condition or crisis" if an initial order and a stay of proceedings were not granted (November fiat at para 15). The
Chambers judge concluded the "initial stay of proceedings [would] give the applicants the time to restructure and refinance
their operations" (December fiat at para 14).

28      The Chambers judge was satisfied the respondents were not seeking CCAA protection merely to postpone inevitable
liquidation:

[10] In this case I find that the applicants, or at least MDI Utility Corp. and CSLC, are engaged in an active business
rather than being simply real estate developers as alleged by the respondents. CSLC operates a mobile home park. MDI
Utility Corp. is completing a water treatment utility to provide wastewater treatment services to both the existing mobile
home park and an upcoming Tanglewood development on CSLC lands. This is not a situation where the applicants seek
CCAA protection for the purpose of obtaining more time to sell or refinance property as was the situation in Marine Drive
Properties Ltd. (Re), 2009 BCSC 145; Redekop Properties Inc. (Re), 2001 BCSC 1892; and Octagon Properties Group
Ltd. (Re), 2009 ABQB 500, 486 AR 296. (December fiat)

29      As for whether there was a reasonable possibility of restructuring, the Chambers judge noted he was "satisfied that the
completion of the water treatment utility [would] add to the overall net worth" of the respondents (December fiat at para 13).
The Chambers judge also noted that the respondents had, at the time of the initial application, secured an interim financer willing
to fund the completion of the water treatment utility and the CCAA proceedings.

30      On this basis, the Chambers judge concluded as follows:

[14] I am satisfied that the applicants have satisfied the onus upon them to establish that they are acting in good faith and
with due diligence and that an order for an initial stay of proceedings is appropriate. ...

(December fiat)

31      As discussed, the purpose of the initial order is to stay creditor enforcement to grant the debtor corporation a limited period
of time to attempt to devise a viable restructuring plan. To obtain an initial order, the debtor corporation must satisfy the court
that the initial order will "usefully further" its efforts towards attempted reorganization. The debtor corporation is not required,
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at this stage of the proceedings, to provide a full-fledged restructuring plan, but is required to show, at the very least, it has a
"germ of a plan": see Alberta Treasury. The court must be convinced the debtor corporation is not seeking CCAA proceedings
simply to delay the inevitable liquidation in order to "buy time".

32      It is clear the Chambers judge was cognizant of these purposes and the baseline considerations, which the respondents had
to satisfy prior to receiving the initial order. The Chambers judge concluded the initial order would usefully further the remedial
purposes of the CCAA by providing the conditions upon which the respondents could attempt to reorganize their affairs. He
was satisfied on the evidence before him, that there was at least a "germ of a plan", given the fact the respondents had secured
interim financing to facilitate the commissioning of the water treatment facility.

33      It is also clear the Chambers judge considered the creditors' lack of confidence. In his fiat, the Chambers judge stated:
"[u]fortunately, and unlike many CCAA applications, all of the respondent secured creditors oppose the application" (November
fiat at para 21). Despite this, the Chambers judge determined the initial order was appropriate in the circumstances based on the
factors discussed above. The Chambers judge was entitled to reach this conclusion. Whether the creditors have lost confidence
in the debtor corporation's management is something the court must consider when assessing whether to grant an initial order.
However, the creditors' lack of faith is not determinative and does not necessarily dictate denying an initial application: Forest
& Marine Financial Corp., Re, 2009 BCCA 319 (B.C. C.A.) at para 27, (2009), 96 B.C.L.R. (4th) 77 (B.C. C.A.); Pacific
Shores Resort & Spa Ltd., Re, 2011 BCSC 1775 (B.C. S.C. [In Chambers]) at paras 40-44 and 49(c).

34      Upon review, although his reasons are not extensive, it is clear the Chambers judge properly considered whether the
baseline considerations contained in ss. 11.02(3)(a) and (b) were satisfied. Given the real time nature of CCAA proceedings,
Chambers judges are not required to give extensive reasons addressing each and every argument raised by the parties when
granting initial applications (Alberta Treasury Branches v. Conserve Oil 1st Corp., 2016 ABCA 87 (Alta. C.A.) at paras 14-15,
(2016), 35 C.B.R. (6th) 6 (Alta. C.A.)). We also note that the Chambers judge was not required to undertake an in-depth analysis
to determine good faith and due diligence at this stage of the proceedings as a more in-depth analysis will be taken if the
respondents make an application to extend the order or if they seek additional court orders.

35      Given the deference afforded to a chambers judge making CCAA decisions, this Court will only intervene if the lack
of reasons leads to a reasonable belief that the Chambers judge ignored or misconceived the evidence in a way that affected
his conclusion (York (Regional Municipality) v. Thornhill Green Co-Operative Homes Inc., 2010 ONCA 393, 262 O.A.C. 232
(Ont. C.A.)). This threshold for intervention is not met in this case. Therefore, the appellants' appeal regarding the initial order
is dismissed.

V. INTERIM FINANCING

36      In addition to granting the initial order, the Chambers judge authorized the respondents to obtain interim financing up
to $1.25 million. The interim financing was given a priority charge upon the respondents' assets and over the claims of the
appellants. The appellants appealed this order on the grounds the Chambers judge failed to consider the relevant factors pursuant
to s. 11.2(4) of the CCAA prior to granting the order with respect to interim financing.

37      Pursuant to s. 11.2(1) of the CCAA, a debtor corporation may apply to the court at any stage of the proceedings
for interim financing. As Dr. Janis Sarra explains, "interim financing" refers primarily to the working capital that the debtor
corporation requires in order to continue operating during restructuring proceedings, as well as to finance the costs of the
CCAA process (Rescue! The Companies' Creditors Arrangement Act at 197). The underlying premise of interim financing is
that it is a benefit to all stakeholders "as it allows the debtor to protect going-concern value while it attempts to devise a plan
of compromise or arrangement acceptable to creditors" (at 197). Interim financing is generally granted to ensure the debtor
corporation can continue its essential operations, such as "keeping the lights on" and paying employees, while it undergoes
the CCAA proceedings.

http://nextcanada.westlaw.com/Link/Document/FullText?findType=Y&pubNum=6407&serNum=2031337633&originationContext=document&transitionType=DocumentItem&vr=3.0&rs=cblt1.0&contextData=(sc.Default)
http://nextcanada.westlaw.com/Link/Document/FullText?findType=Y&pubNum=6407&serNum=2019311357&originationContext=document&transitionType=DocumentItem&vr=3.0&rs=cblt1.0&contextData=(sc.Default)
http://nextcanada.westlaw.com/Link/Document/FullText?findType=Y&pubNum=6407&serNum=2019311357&originationContext=document&transitionType=DocumentItem&vr=3.0&rs=cblt1.0&contextData=(sc.Default)
http://nextcanada.westlaw.com/Link/Document/FullText?findType=Y&pubNum=6407&serNum=2026833640&originationContext=document&transitionType=DocumentItem&vr=3.0&rs=cblt1.0&contextData=(sc.Default)
http://nextcanada.westlaw.com/Link/Document/FullText?findType=Y&pubNum=6407&serNum=2038579164&originationContext=document&transitionType=DocumentItem&vr=3.0&rs=cblt1.0&contextData=(sc.Default)
http://nextcanada.westlaw.com/Link/Document/FullText?findType=Y&pubNum=6407&serNum=2038579164&originationContext=document&transitionType=DocumentItem&vr=3.0&rs=cblt1.0&contextData=(sc.Default)
http://nextcanada.westlaw.com/Link/Document/FullText?findType=Y&pubNum=6407&serNum=2022220044&originationContext=document&transitionType=DocumentItem&vr=3.0&rs=cblt1.0&contextData=(sc.Default)


 

 

 

 

TAB 8 

  



Re Canada North Group Inc, 2017 ABQB 508, 2017 CarswellAlta 1609
2017 ABQB 508, 2017 CarswellAlta 1609, [2017] A.W.L.D. 5084, 2017 D.T.C. 5110...

 Copyright © Thomson Reuters Canada Limited or its licensors (excluding individual court documents). All rights reserved. 1

2017 ABQB 508
Alberta Court of Queen's Bench

Re Canada North Group Inc

2017 CarswellAlta 1609, 2017 ABQB 508, [2017] A.W.L.D. 5084,
2017 D.T.C. 5110, 283 A.C.W.S. (3d) 255, 51 C.B.R. (6th) 282

In the Matter of the Companies' Creditors
Arrangement Act, RSC 1985, c C-36, as amended

And In the Matter of a Plan of Arrangement of Canada North Group Inc., Canada North Camps
Inc., Campcorp Structures Ltd., D.J. Catering Ltd., 816956 Alberta Ltd. and 1371047 Alberta Ltd.

S.D. Hillier J.

Heard: July 27, 2017
Judgment: August 17, 2017

Docket: Edmonton 1703-12327

Counsel: S.A. Wanke, S. Norris, for Applicants / Cross-Respondents
C.P. Russell, Q.C., for Respondent / Cross-Applicant
D.R. Bieganek, Q.C., for Monitor, Ernst &Young LLP
J. Oliver, for Business Development Bank of Canada
T.M. Warner, for ECN Capital Corp.
M.J. McCabe, Q.C., for PricewaterhouseCoopers
R.J. Wasylyshyn, for Weslease Income Growth Fund LP
H.M.B. Ferris, for First Island Financial Services Ltd.
G.F. Body, for Canada Revenue Agency

Subject: Insolvency
Headnote
Bankruptcy and insolvency --- Companies' Creditors Arrangement Act — Initial application — Grant of stay — Extension
of order
Debtors were group of companies involved in work camps in natural resource sector, modular construction manufacturing,
camp land rentals, and real estate holdings including golf course — Debtors had used services of secured creditor for significant
period of time — Debtors' operations and profitability were significantly impacted by downturn in economy — Debtors issued
notices of intention to make proposals under Bankruptcy and Insolvency Act and obtained initial stay of proceedings under
s. 11.02(1) of Companies' Creditors Arrangement Act (CCAA) — Debtors brought application for extension of stay under s.
11.02(2) of CCAA, and for ancillary relief — Creditor brought cross-application for order lifting stay and appointing either
full or interim receiver — Application granted; cross-application dismissed — Stay was extended with date for review being
set; debtor-in-possession (DIP) financing was increased; affiliated company was added as debtor; monitor's first report was
approved; and stay was expanded to included third parties involved in debtors' projects — Chief restructuring officer had begun
consultations with unsolicited parties who had expressed interest, and structure for plan of arrangement was now important
priority — It was not shown that debtors had failed to act in good faith to extent of disentitling extension sought, and extension
of stay was in best interest subject to further vigorous review within reasonable period of time — Increase in DIP financing
was required to address anticipated cash flow shortage resulting from welcome work during what was typically slower season
for debtors — Operations of affiliated company were inextricably linked to those of debtors.
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• the CRO is of the initial view that several profit and gross margin improvements have been realized by the Group
due to changes to operations, staffing and other operational matters.

1919

• the leasing arrangement with Weslease has been extended for use by the Group valued at approximately $6M and
listed as: three Jack+Jill dorms, two power distribution centres and one waste water treatment plant;

• expansion of the Stay to include 1919 is reasonable.

32      As well, the Monitor and the Group have been in contact with various parties who have expressed interest in participating
in a restructuring through refinancing, purchasing assets or investing in the Group.

V Law

33      An initial Stay under s. 11.02(1) of the CCAA may be imposed for a maximum period of 30 days. The role of this Court on
a subsequent application under s. 11.02(2) is not to re-evaluate the initial decision, but rather to consider whether the applicant
has established that the current circumstances support an extension as being appropriate and that the applicant has acted, and
is acting, in good faith and with due diligence, as required under s. 11.02(3).

34      The purpose of the CCAA is to permit the debtor to continue to carry on business and, where possible, avoid the social and
economic costs of liquidating its assets. Appropriateness of an extension under the CCAA is assessed by inquiring into whether
the order sought advances the policy objectives underlying the CCAA. A stay can be lifted if the reorganization is doomed to
failure, but where the order sought realistically advances those objectives, a CCAA court has the discretion to grant it: Ted Leroy
Trucking Ltd., Re, 2010 SCC 60 (S.C.C.) at paras 15, 70, 71, [2010] 3 S.C.R. 379 (S.C.C.).

35      In applying for an extension, the applicant must provide evidence of at least "a kernel of a plan" which will advance the
CCAA objectives: North American Tungsten Corp., Re, 2015 BCSC 1376, 2015 CarswellBC 2232 (B.C. S.C.) at para 26, citing
Azure Dynamics Corp., Re, 2012 BCSC 781, 91 C.B.R. (5th) 310 (B.C. S.C. [In Chambers]).

36      Pursuant to s. 11.02(3), the applicant is required to demonstrate that it has acted, and continues to act, in good faith.
Honesty is at the core of "good faith": San Francisco Gifts Ltd., Re, 2005 ABQB 91 (Alta. Q.B.) at para16, (2005), 10 C.B.R.
(5th) 275 (Alta. Q.B.).

37      Section 11.02(3) refers to consideration of good faith and due diligence in both the past and present tense. Romaine J.
in Alberta Treasury Branches v. Tallgrass Energy Corp, 2013 ABQB 432 (Alta. Q.B.) at para 13, (2013), 8 C.B.R. (6th) 161
(Alta. Q.B.) confirmed the language of s. 11.02(3), to the effect that the court needs to be satisfied that the applicant has acted
in the past, and is acting, in good faith. See also Alexis Paragon Limited Partnership, Re, 2014 ABQB 65 (Alta. Q.B.) at para
16, (2014), 9 C.B.R. (6th) 43 (Alta. Q.B.).

38      By contrast, in Muscletech Research & Development Inc., Re, [2006] O.J. No. 462 (Ont. S.C.J. [Commercial List]) at
para 4, (2006), 19 C.B.R. (5th) 57 (Ont. S.C.J. [Commercial List]), Farley J. held that the question of good faith relates to how
the parties are conducting themselves in the context of the CCAA proceedings. Courts in subsequent cases adopted this view:
Pacific Shores Resort & Spa Ltd., Re, 2011 BCSC 1775 (B.C. S.C. [In Chambers]) at para 31-32, [2011] B.C.J. No. 2482 (B.C.
S.C. [In Chambers]), and 4519922 Canada Inc., Re, 2015 ONSC 124 (Ont. S.C.J. [Commercial List]) in paras 44-46, (2015),
22 C.B.R. (6th) 44 (Ont. S.C.J. [Commercial List]).

39      In GuestLogix Inc., Re, 2016 ONSC 1348, [2016] O.J. No. 1129 (Ont. S.C.J.), the Court expanded the stay to proceedings
against a guarantor, noting that it was insolvent and in default of its obligations, highly integrated with the debtor company, and
the debtor company would be able to include all the assets of the guarantor in a potential transaction if the guarantor were added.
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amount of $12,000,000, margined on accounts receivable of the Group. CWB asserts that the Group took advantage of CWB
by falsely including one or more multi-million dollar accounts receivable for which the work had not yet been done.

52      The parties disagree as to whether the law supports serious consideration of past bad faith if it is relevant to the viability
of the CCAA proposal or its continuation.

53      The language of s. 11.02(3) of the CCAA does not temporally restrict the consideration of bad faith. The wording of
that provision is captured broadly in Tallgrass. It would appear that Muscletech and the cases which followed it stand for the
proposition that courts should look only to conduct in the context of the CCAA process. This represents a restrictive reading of
s. 11.02(3) and the purpose of such a narrow interpretation is unclear.

54      It is logical that past due diligence will usually have minimal relevance as a factor. However, past bad faith illuminated
after CCAA proceedings have been initiated may undermine the confidence of creditors and the Court in the viability of CCAA
proceedings. In my view, past bad faith may well be a relevant factor in the Court's assessment under s. 11.02(3). This is in
keeping with the approach taken in Alexis Paragon Limited Partnership, Re, 2014 ABQB 65 (Alta. Q.B.) at paras 37-38.

55      I note that the facts in this case are distinguishable from those in San Francisco where the alleged deception appeared to
be aimed at deriving an advantage from customers through knock off products and counterfeit safety labels, rather than deriving
an advantage from a financing secured creditor through accounting practices as alleged here by CWB.

56      Again, the major issue in this regard is, and has been profiled as, the status of accounts receivable in terms of the margining
of contracts for work not yet performed or not fully performed.

57      CWB takes the position that, upon consultation with her client and corporate counsel, Ms. Wanke misrepresented the
situation to Nielsen J. in her oral submissions on July 5, 2017. While this Court is not reviewing the basis for Nielsen J.'s order,
the issue of margining was raised at that time and the allegation of bad faith remains a live issue. I understand the interpretation
placed by CWB on the representations made in front of Nielsen J. both from Affidavits and then information provided to legal
counsel. Ms. Wanke summarized her understanding as being that this was part of the camp business on the books of the Group
and not a lack of good faith. I accept her expression on this review to the effect that she would have preferred to have been more
familiar with the Grand Rapids contract at the time but that this issue only surfaced latterly. She said she would have stated
the client's position somewhat differently, but that the net effect remains that the margining was consistent with the Group's
understanding of its entitlement.

58      CWB's concerns regarding the margining are understandable. It takes the position that while margining on deferred revenue
was permissible, the Grand Rapids contracts do not qualify for that treatment according to the terms as agreed to between the
parties notwithstanding the assertions advanced by the Group. CWB says there was an understanding as relates to the formula
to be applied to these receivables that was violated, especially as to the two major Grand Rapids accounts issued between the
end of March 2017 and beginning of May 2017. Counsel for CWB took the Court through a number of documents relating to
the credit agreement between CWB and the Group to explain what the Group's reasonable understanding should have been in
relation to contracts qualifying for special treatment of the accounts receivable for margining purposes.

59      The Monitor has reviewed and discounted a number of entries as inappropriate; it will likely have to further endorse
commitment to revise other receivables. The Court agrees that a commitment to revise other receivables may be appropriate.
However, there are a number of priorities competing for the attention of the CRO. It is difficult to measure whether any breaches
of the protocol were intentionally deceptive as distinct from aggressive and misguided. That distinction is harder to make based
on duelling affidavits as distinct from oral testimony, questioning or at minimum some objective detailed analysis by the Monitor
to assist the Court's interpretation of events.

60      I have struggled to understand the treatment of invoicing as to the records of accounts receivable, particularly as the
idea of charging for work not done is rather foreign to my experience as to the entitlement to collect. So too, the deferral of
the time for payment extending from 45 days to 120 days obfuscates the idea of entitlement. The matter is complicated by the
risk and relative reliability of these receivables as assets, distinct from a bad or at least tainted debt that needs to be monitored
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2015 ONSC 124
Ontario Superior Court of Justice [Commercial List]

4519922 Canada Inc., Re

2015 CarswellOnt 178, 2015 ONSC 124, 22 C.B.R. (6th) 44, 249 A.C.W.S. (3d) 508

In the Matter of the Companies' Creditors
Arrangement Act, R.S.C. 1985, c.C-36 as Amended

In the Matter of a Plan of Compromise or Arrangement of 4519922 Canada Inc.

Newbould J.

Heard: December 8, 2014; January 6, 2015
Judgment: January 12, 2015
Docket: CV-1410791-00CL

Counsel: Robert I. Thornton, John T. Porter, Lee M. Nicholson, Asim Iqbal for Applicant
Harry M. Fogul for 22, former CLCA partners
Orestes Pasparakis, Evan Cobb for Insurers
Avram Fishman, Mark Meland for German and Canadian Bank Groups, Widdrington Estate and Trustee of Castor Holdings
Limited
James H. Grout for 22, former CLCA partners
Chris Reed for 8, former CLCA partners
Andrew Kent for 5, former CLCA partners
Richard B. Jones for one, former CLCA partne
John MacDonald for Pricewaterhouse Coopers LLP
James A. Woods, Sylvain Vauclair, Bogdan Catanu, Neil Peden for Chrysler Canada Inc. and CIBC Mellon Trust Company
Jay A. Swartz for proposed Monitor Ernst & Young Inc.

Subject: Insolvency
Headnote
Bankruptcy and insolvency --- Companies' Creditors Arrangement Act — Initial application — Grant of stay — Extension
of order
Applicant was corporation and was partner in accounting firm — In 1993, 96 plaintiffs commenced negligence actions against
accounting firm and 311 of its individual partners claiming approximately $1 billion in damages — Test case in this litigation
resulted in judgment of $4,978,897.51, and leave to appeal this judgment was dismissed by Supreme Court of Canada in
January 2014 — Applicant engaged in negotiations with remaining plaintiffs in negligence actions — These negotiations
culminated with execution of term sheet outlining plan of arrangement under Companies' Creditors Arrangement Act (CCAA)
that could achieve global resolution to outstanding litigation — In December 2014, applicant obtained initial order granting it
and accounting firm protection under CCAA — C Inc., which had very large claim against accounting firm, had not been given
notice of CCAA application — C Inc. brought motion to set aside initial order and to dismiss CCAA application — Motion
dismissed — CCAA proceeding would permit applicant and its stakeholders means of attempting to arrive at global settlement
of all claims — There was no issue as to good faith of applicant in CCAA proceeding — Initial order should not be set aside and
CCAA application dismissed on basis of defence tactics in test case — Term sheet was supported by overwhelming number of
creditors — C Inc. was seeking to impose its will on all other creditors by attempting to prevent them from voting on proposed
plan — Court's primary concern under CCAA had to be for debtor and all of its creditors — There was no prejudice to C Inc.
given that its contingent claim was not scheduled to be tried until 2017 at earliest — Issues raised by C Inc. with respect to term
sheet were premature and could be dealt with later in proceedings as required.
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Bankruptcy and insolvency --- Companies' Creditors Arrangement Act — Initial application — Miscellaneous
Creditors' committee — Applicant was corporation and was partner in accounting firm — In 1993, 96 plaintiffs commenced
negligence actions against accounting firm and 311 of its individual partners claiming approximately $1 billion in damages —
Test case in this litigation resulted in judgment of $4,978,897.51, and leave to appeal this judgment was dismissed by Supreme
Court of Canada in January 2014 — Applicant engaged in negotiations with remaining plaintiffs in negligence actions — These
negotiations culminated with execution of term sheet outlining plan of arrangement under Companies' Creditors Arrangement
Act (CCAA) that could achieve global resolution to outstanding litigation — In December 2014, applicant obtained initial order
granting it and accounting firm protection under CCAA — Initial order provided for creditors' committee (committee), and it
also provided that accounting firm should be entitled to pay reasonable fees and disbursements of legal counsel to committee
— C Inc., which had very large claim against accounting firm, had not been given notice of CCAA application — C Inc.
brought motion to vary initial order to delete appointment of committee and provision for payment of committee's legal fees and
expenses — Motion dismissed — Committee was result of intensely negotiated term sheet that formed foundation of plan —
Altering term sheet removing committee could frustrate applicant's ability to develop viable plan and could jeopardize existing
support from majority of claimants — Other creditors had no objection if C Inc. wanted to join committee — C Inc.'s complaints
about claim process proposed in term sheet was not reason to deny existence of committee, but rather would be matter for
discussion when claims process came before court for approval — Costs of paying committee in relation to amounts at stake
would be relatively minimal.
Bankruptcy and insolvency --- Companies' Creditors Arrangement Act — Initial application — Grant of stay — Miscellaneous
Extending stay to include insurers of insolvent accounting firm.

MOTION by creditor of insolvent accounting firm to set aside or vary initial order issued under Companies' Creditors
Arrangement Act; MOTION by partner of accounting firm to extend stay contained in initial order to include insurers of
accounting firm.

Newbould J.:

1      On December 8, 2014 the applicant 4519922 Canada Inc. ("451"), applied for an Initial Order granting it protection under
the Companies' Creditors Arrangement Act ("CCAA"), extending the protection of the Initial Order to the partnership Coopers
& Lybrand Chartered Accounts ("CLCA"), of which it is a partner and to CLCA's insurers, and to stay the outstanding litigation
in the Quebec Superior Court relating to Castor Holdings Limited ("Castor") during the pendency of these proceedings. The
relief was supported by the Canadian and German bank groups who are plaintiffs in the Quebec litigation, by the Widdrington
Estate that has a final judgment against CLCA, by the insurers of CLCA and by 22 former CLCA partners who appeared on
the application.

2      The material in the application included a term sheet which the applicant wishes to use as a basis of a plan and which
provides for an injection of approximately $220 million in return for a release from any further litigation. The term sheet was
supported by all parties who appeared.

3      I granted the order with a stay to January 7, 2015 for reasons to follow, but in light of the fact that Chrysler Canada Inc.,
with a very large claim against CLCA in the litigation, had not been given notice of the application, ordered that Chrysler be
given notice to make any submissions regarding the Initial Order if it wished to do so.

4      Chrysler has now moved to set aside the Initial Order, or in the alternative to vary it to delete the appointment of a creditors'
committee and the provision for payment of the committee's legal fees and expenses. On the return of Chrysler's motion, a
number of other former CLCA partners and PricewaterhouseCoopers appeared in support of the granting of the Initial Order.

Structure of Coopers & Lybrand Chartered Accounts

5      The applicant 451 is a corporation continued pursuant to the provisions of the Canada Business Corporations Act, and its
registered head office is in Toronto, Ontario. It and 4519931 Canada Inc. ("4519931") are the only partners of CLCA.
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28      The only asset of the applicant 451 on its balance sheet is its investment of $100 in CLCA. The applicant is a partner in
CLCA which in turn is a partner in OpCo. At the time of the granting of the Initial Order, Ernst & Young Inc., the proposed
Monitor, stated in its report that the applicant was insolvent based on its review of the financial affairs of the applicant, CLCA
and OpCo.

29      Mr. Peden in argument on behalf of Chrysler analyzed the balance sheets of CLCA and OpCo and concluded that there
were some $39 million in realizable assets against liabilities of some $21 million, leaving some $18 million in what he said
were liquid assets. Therefore he concluded that these assets of $18 million are available to take care of the liabilities of 451.

30      I cannot accept this analysis. It was unsupported by any expert accounting evidence and involved assumptions regarding
netting out amounts, one of some $6.5 million owing to pre-1971 retired partners, and one of some $16 million owing by
CLCA to OpCo for defence costs funded by OpCo. He did not consider the contingent claims against the $6.5 million under
the indemnity provided to PWC, nor did he consider that the $16 million was unlikely to be collectible by OpCo as explained
in the notes to the financial statements of 451.

31      This analysis also ignored the contingent $1.5 billion liabilities of CLCA in the remaining Castor litigation and the effect
that would have on the defence costs and for which the applicant 451 will have liability and a contingent liability for cost awards
rendered in that litigation against CLCA. These contingent liabilities must be taken into account in an insolvency analysis under
the subsection (c) definition of an insolvent person in the BIA which refers to obligations due and accruing due. In Stelco Inc.,
Re, supra, Farley J. stated that all liabilities, contingent or unliquidated, have to be taken into account. See also Muscletech
Research & Development Inc., Re (2006), 19 C.B.R. (5th) 54 (Ont. S.C.J. [Commercial List]) (per Farley J.).

32      It is obvious in this case that if the litigation continues, the defence costs for which the applicant 451 will have liability
alone will continue and will more than eat up whatever cash OpCo may have. As well, the contingent liabilities of CLCA in the
remaining $1.5 billion in claims cannot be ignored just because CLCA has entered defences in all of them. The negligence of
CLCA has been established for all of these remaining cases in the Widdrington test case. The term sheet provides that the claims
of the German and Canadian banks, approximately $720 million in total, and the claim of the Trustee of CLCA of approximately
$108 million, will be accepted for voting and distribution purposes in a plan of arrangement. While there is no evidence before
me at this stage what has led to the decision of CLCA and its former partners to now accept these claims, I can only conclude that
in the circumstances it was considered by these defendants that there was exceptional risk in the actions succeeding. I hesitate
to say a great deal about this as the agreement in the term sheet to accept these claims for voting and distribution purposes will
no doubt be the subject of further debate in these proceedings at the appropriate time.

33      As stated, the balance sheet of the applicant 451 lists as its sole asset its investment of $100 in CLCA. The notes to the
financial statements state that CLCA was indebted to OpCo at the time, being June 30, 2014, for approximately $16 million and
that its only asset available to satisfy that liability was its investment in OpCo on which it was highly likely that there would
be no recovery. As a result 451 would not have assets to support its liabilities to OpCo.

34      For this reason, as well as the contingent risks of liability of CLCA in the remaining claims of $1.5 billion, it is highly
likely that the $100 investment of the applicant 451 in CLCA is worthless and unable to fund the current and future obligations
of the applicant caused by the CLCA litigation.

35      I accept the conclusion of Ernst & Young Inc. that the applicant 451 is insolvent. I find that the applicant has established
its insolvency at the time of the commencement of this CCAA proceeding.

(ii) Should an Initial Order be made and if so should it extend to CLCA?

36      The applicant moved for a stay in its favour and moved as well to extend the stay to CLCA and all of the outstanding
Castor litigation. I granted that relief in the Initial Order. Chrysler contends that there should be no stay of any kind. It has not
expressly argued that if a stay is granted against the applicant it should not be extended to CLCA, but the tenor of its arguments
would encompass that.
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(Alta. Q.B.) in which she stated that an applicant had to establish that it has acted and is acting in good faith and with due
diligence. Justice Thomas referred to past failures of the applicant to act with due diligence in resolving its financial issues
and on that ground denied the CCAA application. Chrysler likens that to the manner in which the Widdrington test case was
defended by CLCA.

44      I am not entirely sure what Justice Romaine precisely had in mind in referring to the need for an applicant to establish that
"it has acted and is acting with good faith and with due diligence" but I would think it surprising that a CCAA application should
be defeated on the failure of an applicant to have dealt with its affairs in a diligent manner in the past. That could probably said
to have been the situation in a majority of cases, or at least arguably so, and in my view the purpose of CCAA protection is
to attempt to make the best of a bad situation without great debate whether the business in the past was properly carried out.
Did the MM&A railway in Lac-Mégantic act with due diligence in its safety practices? It may well not have, but that could not
have been a factor considered in the decision to give it CCAA protection.

45      I do understand that need for an applicant to act in the CCAA process with due diligence and good faith, but I would
be reluctant to lay down any fixed rule as to how an applicant's actions prior to the CCAA application should be considered. I
agree with the statement of Farley J. in Muscletech Research & Development Inc., Re (2006), 19 C.B.R. (5th) 57 (Ont. S.C.J.
[Commercial List]) that it is the good faith of an applicant in the CCAA proceedings that is the issue:

Allegations ... of bad faith as to past activities have been made against the CCAA applicants and the Gardiner interests.
However, the question of good faith is with respect to how these parties are conducting themselves in these CCAA
proceedings.

46      There is no issue as to the good faith of the applicant in this CCAA proceeding. I would not set aside the Initial Order
and dismiss the application on the basis of the defence tactics in the Widdrington test case.

47      The Castor litigation has embroiled CLCA and the individual partners for over 20 years. If the litigation is not settled,
it will take many more years. Chrysler concedes that it likely will take at least until 2020 for the trial process on its claim to
play out and then several more years for the appellate process to take its course. Other claims will follow the Chrysler claim.
The costs have been enormous and will continue to escalate.

48      OpCo has dedicated all of its resources to the defence of the Castor litigation and it will continue to do so. OpCo has ceased
distributions to its partners, including CLCA, in order to preserve funds for the purpose of funding the defence of the litigation.
If the Castor litigation continues, further legal and other costs will be incurred by OpCo and judgments may be rendered against
CLCA and its partners. If so, those costs and judgments will have to be paid by OpCo through advances from OpCo to CLCA.
Since CLCA has no sources of revenue or cash inflow other than OpCo, the liabilities of CLCA, and therefore the applicant,
will only increase.

49      If the litigation is not settled, CLCA's only option will be to continue in its defence of the various actions until either
it has completely depleted its current assets (thereby exposing the defendant partners to future capital calls), or a satisfactory
settlement or judicial determination has been reached. If no such settlement or final determination is achieved, the cost of the
defence of the actions could fall to the defendant partners in their personal capacities. If a resolution cannot be reached, the
amount that will be available for settlement will continue to decrease due to ongoing legal costs and other factors while at the
same time, the damages claimed by the plaintiffs will continue to increase due to accruing interest. With the commencement of
further trials, the rate of decrease of assets by funding legal costs will accelerate.

50      After a final determination had been reached on the merits in the Widdrington action, CLCA's board of directors created
a committee comprised of certain of its members to consider the next steps in dealing with CLCA's affairs given that, with
the passage of time, the defendant partners may ultimately be liable in respect of negligence arising from the Castor audits
without a settlement.

51      Over the course of several months, the committee and the defendant partners evaluated many possible settlement structures
and alternatives and after conferring with counsel for various plaintiffs in the Castor litigation, the parties agreed to participate
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2012 ONSC 506
Ontario Superior Court of Justice [Commercial List]

Timminco Ltd., Re

2012 CarswellOnt 1263, 2012 ONSC 506, [2012] O.J. No.
472, 217 A.C.W.S. (3d) 12, 85 C.B.R. (5th) 169, 95 C.C.P.B. 48

In the Matter of the Companies' Creditors
Arrangement Act, R.S.C. 1985 c. C-36, as Amended

In the Matter of a Plan of Compromise or Arrangement of
Timminco Limited and Bécancour Silicon Inc. (Applicants)

Morawetz J.

Heard: January 12, 2012
Judgment: February 2, 2012
Docket: CV-12-9539-00CL

Counsel: A.J. Taylor, M. Konyukhova, K. Esaw, for Applicants
D.W. Ellickson, for Communications, Energy and Paperworkers' Union of Canada
C. Sinclair, for United Steelworkers' Union
K. Peters, for AMG Advance Metallurgical Group NV
M. Bailey, for Superintendent of Financial Services (Ontario)
S. Weisz, for FTI Consulting Canada Inc.
A. Kauffman, for Investissement Quebec

Subject: Insolvency; Corporate and Commercial; Civil Practice and Procedure; Labour; Employment; Public
Headnote
Bankruptcy and insolvency --- Priorities of claims — Preferred claims — Costs and expenses of administrators — Priority
over other claims
Super priority of administration charge — Insolvent companies sponsored three pension plans — All pension plans had
deficiencies, and terminated plan required increased special payments — Insolvent companies obtained relief under Companies'
Creditors Arrangement Act (CCAA), including administration charge and directors' and officers' charge (D&O charge) —
Insolvent companies did not have funds to make contributions to plans other than normal cost contributions — Insolvent
companies brought motion for order suspending obligations to make special payments to pension plans, and granting super
priority to two charges — Motion granted — It was necessary and appropriate to grant super priority to administrative charge
and D&O charge — Absence of court-ordered super priority charge would frustrate objectives of CCAA — Without assistance
of advisors, and in void caused by lack of governance structure, companies would be unable to proceed with restructuring and
likely result would be bankruptcy — It was unlikely that advisors would participate in proceedings, and it was neither reasonable
nor realistic to expect advisors to participate, unless administration charge was granted to secure their fees and disbursements
— Role of advisors was critical to efforts to restructure insolvent companies — Employees were not prejudiced by requested
relief since alternative was bankruptcy, which would not be better result for stakeholders.
Bankruptcy and insolvency --- Priorities of claims — Restricted and postponed claims — Officers, directors, and stockholders
Super priority of directors' and officers' charge — Insolvent companies sponsored three pension plans — All pension plans had
deficiencies, and terminated plan required increased special payments — Insolvent companies obtained relief under Companies'
Creditors Arrangement Act (CCAA), including administration charge and directors' and officers' charge (D&O charge) —
Insolvent companies did not have funds to make contributions to plans other than normal cost contributions — Insolvent
companies brought motion for order suspending obligations to make special payments to pension plans, and granting super
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priority to two charges — Motion granted — It was necessary and appropriate to grant super priority to administrative charge
and D&O charge — Absence of court-ordered super priority charge would frustrate objectives of CCAA — Without assistance
of advisors, and in void caused by lack of governance structure, companies would be unable to proceed with restructuring and
likely result would be bankruptcy — Directors and officers would be unlikely to continue their service without D&O charge —
It was neither reasonable nor realistic to expect directors and officers to continue without requested protection — Employees
were not prejudiced by requested relief since alternative was bankruptcy, which would not be better result for stakeholders.
Pensions --- Payment of pension — Bankruptcy or insolvency of employer — Registered plans
Suspension of special payments — Insolvent companies sponsored three pension plans — All pension plans had deficiencies,
and terminated plan required increased special payments — Insolvent companies obtained relief under Companies' Creditors
Arrangement Act (CCAA), including administration charge and directors' and officers' charge (D&O charge) — Insolvent
companies did not have funds to make contributions to plans other than normal cost contributions — Insolvent companies
brought motion for order suspending obligations to make special payments to pension plans, and granting super priority to
two charges — Motion granted — It was necessary and appropriate to grant super priority to administrative charge and D&O
charge — It was necessary and appropriate to suspend companies' obligations to make pension contributions, in order to allow
companies to restructure or sell business as going concern — Companies had insufficient liquidity to make special payments
to plans at this time — Employees were not prejudiced by requested relief since likely outcome should proceedings fail was
bankruptcy — There was no priority for special payments in bankruptcy — Application of provincial pensions legislation would
frustrate insolvent companies' ability to restructure and avoid bankruptcy — Requiring companies to make special payments
would deprive them of sufficient funds to continue operating, which was what CCAA was intended to avoid.
Pensions --- Administration of pension plans — Valuation and funding of plans — Funding arrangements
Suspension of special payments — Insolvent companies sponsored three pension plans — All pension plans had deficiencies,
and terminated plan required increased special payments — Insolvent companies obtained relief under Companies' Creditors
Arrangement Act (CCAA), including administration charge and directors' and officers' charge (D&O charge) — Insolvent
companies did not have funds to make contributions to plans other than normal cost contributions — Insolvent companies
brought motion for order suspending obligations to make special payments to pension plans, and granting super priority to
two charges — Motion granted — It was necessary and appropriate to grant super priority to administrative charge and D&O
charge — It was necessary and appropriate to suspend companies' obligations to make pension contributions, in order to allow
companies to restructure or sell business as going concern — Companies had insufficient liquidity to make special payments
to plans at this time — Employees were not prejudiced by requested relief since likely outcome should proceedings fail was
bankruptcy — There was no priority for special payments in bankruptcy — Application of provincial pensions legislation would
frustrate insolvent companies' ability to restructure and avoid bankruptcy — Requiring companies to make special payments
would deprive them of sufficient funds to continue operating, which was what CCAA was intended to avoid.
Bankruptcy and insolvency --- Companies' Creditors Arrangement Act — General principles — Application of Act —
Miscellaneous
Relationship between Act and provincial pensions acts — Insolvent companies sponsored three pension plans — All pension
plans had deficiencies, and terminated plan required increased special payments — Insolvent companies obtained relief under
Companies' Creditors Arrangement Act (CCAA), including administration charge and directors' and officers' charge (D&O
charge) — Insolvent companies did not have funds to make contributions to plans other than normal cost contributions —
Insolvent companies brought motion for order suspending obligations to make special payments to pension plans, and granting
super priority to two charges — Motion granted — It was necessary and appropriate to grant super priority to administrative
charge and D&O charge — It was necessary and appropriate to suspend companies' obligations to make pension contributions,
in order to allow companies to restructure or sell business as going concern — Application of provincial pension legislation
would frustrate insolvent companies' ability to restructure and avoid bankruptcy — Order requiring company to make special
payments in accordance with provincial legislation would frustrate rehabilitative purpose of CCAA if such order would have
effect of forcing company into bankruptcy — It was necessary to invoke doctrine of paramountcy such that provisions of CCAA
overrode those of provincial pension legislation.
Bankruptcy and insolvency --- Bankruptcy and insolvency jurisdiction — Constitutional jurisdiction of Federal government
and provinces — Paramountcy of Federal legislation
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Insolvent companies sponsored three pension plans — All pension plans had deficiencies, and terminated plan required
increased special payments — Insolvent companies obtained relief under Companies' Creditors Arrangement Act (CCAA),
including administration charge and directors' and officers' charge (D&O charge) — Insolvent companies did not have funds to
make contributions to plans other than normal cost contributions — Insolvent companies brought motion for order suspending
obligations to make special payments to pension plans, and granting super priority to two charges — Motion granted — It was
necessary and appropriate to grant super priority to administrative charge and D&O charge — It was necessary and appropriate
to suspend companies' obligations to make pension contributions, in order to allow companies to restructure or sell business as
going concern — Application of provincial pension legislation would frustrate insolvent companies' ability to restructure and
avoid bankruptcy, contrary to purpose of CCAA — It was necessary to invoke doctrine of paramountcy such that provisions of
CCAA overrode those of provincial pension legislation — Doctrine of paramountcy was properly invoked.
Bankruptcy and insolvency --- Priorities of claims — Preferred claims — Wages and salaries of employees — Entitlement to
preferred status
Key Employee Retention Plans — Insolvent companies obtained relief under Companies' Creditors Arrangement Act (CCAA)
— Insolvent companies' board of directors approved key employee retention plans (KERPs) in order to keep employees who
were considered critical to successful proceedings under CCAA because they were experienced employees who played central
roles in restructuring initiatives — Insolvent companies brought motion for order approving KERPs, and sealing confidential
supplement to monitor's report — Motion granted — KERPs were approved — It was necessary that KERPs' participants be
incentivized to remain in current positions during restructuring process — Continued participation of these employees would
assist company in its objectives — Replacement of these employees if they left would not provide any substantial economic
benefits to company — Confidential supplement to monitor's report, which contained copies of unredacted KERPs, was sealed
pursuant to R. 151 of Federal Courts Rules.
Business associations --- Legal proceedings involving business associations — Practice and procedure in proceedings involving
corporations — Confidentiality or sealing orders
Companies' Creditors Arrangement Act (CCAA) — Supplement to monitor's report — Insolvent companies obtained relief
under CCAA — Insolvent companies' board of directors approved key employee retention plans (KERPs) in order to keep
certain employees who were considered critical to successful proceedings under CCAA — Supplement to monitor's report
contained copies of unredacted KERPs, which had sensitive personal compensation information — Insolvent companies brought
motion for order approving KERPs, and sealing confidential supplement to monitor's report — Motion granted — KERPs were
approved — Confidential supplement to monitor's report was sealed pursuant to R. 151 of Federal Courts Rules for period
of 45 days — Disclosure of personal information in supplement could compromise commercial interests of companies and
cause harm to KERPs' participants — Confidentiality order was necessary to prevent serious risk to companies' and KERPs
participants' interests.
Labour and employment law --- Labour law — Collective agreement — Employee benefits — Pensions
Insolvent employer.

MOTION by insolvent companies for order suspending obligations to make special payments to pension plans, granting super
priority to two charges, approving key employee retention plans, and sealing confidential supplement to monitor's report.

Morawetz J.:

1      This motion was heard on January 12, 2012. On January 16, 2012, the following endorsement was released:

Motion granted. Reasons will follow. Order to go subject to proviso that the Sealing Order is subject to modification, if
necessary, after reasons provided.

2      These are those reasons.

Background

3      On January 3, 2012, Timminco Limited ("Timminco") and Bécancour Silicon Inc. ("BSI") (collectively, the "Timminco
Entities") applied for and obtained relief under the Companies' Creditors Arrangement Act (the "CCAA").
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The latter should be encouraged to remain during the CCAA process so as to govern and assist with the restructuring effort
and should be provided with protection without the need to have recourse to the Director's Charge.

59      Importantly, Fraser Papers also notes that there is no priority for special payments in bankruptcy. In my view, it follows
that the employees and former employees are not prejudiced by the relief requested since the likely outcome should these
proceedings fail is bankruptcy, which would not produce a better result for them. Thus, the "two hats" doctrine from Indalex
Ltd., Re, supra, discussed earlier in these reasons at [20], would not be infringed by the relief requested. Because it would avoid
bankruptcy, to the benefit of both the Timminco Entities and beneficiaries of the pension plans, the relief requested would not
favour the interests of the corporate entity over its obligations to its fiduciaries.

60      Counsel to the Timminco Entities submits that where it is necessary to achieve the objective of the CCAA, the court
has the jurisdiction to make an order under the CCAA suspending the payment of the pension contributions, even if such order
conflicts with, or overrides, the QSPPA or the PBA.

61      The evidence has established that the Timminco Entities are in a severe liquidity crisis and, if required to make the
pension contributions, will not have sufficient funds to continue operating. The Timminco Entities would then be forced to
cease operations to the detriment of their stakeholders, including their employees and pensioners.

62      On the facts before me, I am satisfied that the application of the QSPPA and the PBA would frustrate the Timminco Entities
ability to restructure and avoid bankruptcy. Indeed, while the Timminco Entities continue to make Normal Cost Contributions
to the pension plans, requiring them to pay what they owe in respect of special and amortization payments for those plans would
deprive them of sufficient funds to continue operating, forcing them to cease operations to the detriment of their stakeholders,
including their employees and pensioners.

63      In my view, this is exactly the kind of result the CCAA is intended to avoid. Where the facts demonstrate that ordering
a company to make special payments in accordance with provincial legislation would have the effect of forcing the company
into bankruptcy, it seems to me that to make such an order would frustrate the rehabilitative purpose of the CCAA. In such
circumstances, therefore, the doctrine of paramountcy is properly invoked, and an order suspending the requirement to make
special payments is appropriate (see ATB Financial and Nortel Networks Corp., Re).

64      In my view, the circumstances are such that the position put forth by the Timminco Entities must prevail. I am satisfied
that bankruptcy is not the answer and that, in order to ensure that the purpose and objective of the CCAA can be fulfilled, it is
necessary to invoke the doctrine of paramountcy such that the provisions of the CCAA override those of QSPPA and the PBA.

65      There is a clear inter-relationship between the granting of the Administration Charge, the granting of the D&O Charge
and extension of protection for the directors and officers for the company's failure to pay the pension contributions.

66      In my view, in the absence of the court granting the requested super priority and protection, the objectives of the CCAA
would be frustrated. It is not reasonable to expect that professionals will take the risk of not being paid for their services,
and that directors and officers will remain if placed in a compromised position should the Timminco Entities continue CCAA
proceedings without the requested protection. The outcome of the failure to provide these respective groups with the requested
protection would, in my view, result in the overwhelming likelihood that the CCAA proceedings would come to an abrupt halt,
followed, in all likelihood, by bankruptcy proceedings.

67      If bankruptcy results, the outcome for employees and pensioners is certain. This alternative will not provide a better result
for the employees and pensioners. The lack of a desirable alternative to the relief requested only serves to strengthen my view
that the objectives of the CCAA would be frustrated if the relief requested was not granted.

68      For these reasons, I have determined that it is both necessary and appropriate to grant super priority to both the
Administrative Charge and D&O Charge.
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IN THE MATTER OF THE COMPANIES' CREDITORS ARRANGEMENT
ACT, R.S.C. 1985, C-36, AS AMENDED AND IN THE MATTER

OF A PROPOSED PLAN OF COMPROMISE OR ARRANGEMENT
OF CANWEST PUBLISHING INC./PUBLICATIONS CANWEST
INC., CANWEST BOOKS INC. AND CANWEST (CANADA) INC.

Pepall J.

Judgment: January 18, 2010
Docket: CV-10-8533-00CL

Counsel: Lyndon Barnes, Alex Cobb, Duncan Ault for Applicant, LP Entities
Mario Forte for Special Committee of the Board of Directors
Andrew Kent, Hilary Clarke for Administrative Agent of the Senior Secured Lenders' Syndicate
Peter Griffin for Management Directors
Robin B. Schwill, Natalie Renner for Ad Hoc Committee of 9.25% Senior Subordinated Noteholders
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Subject: Insolvency; Corporate and Commercial
Headnote
Bankruptcy and insolvency --- Companies' Creditors Arrangement Act — Miscellaneous
CMI, entity of C Corp., obtained protection from creditors in Companies' Creditors Arrangement Act ("CCAA") proceedings in
October 2009 — CPI, newspaper entities related to C, sought similar protection — CPI brought application for order pursuant to
CCAA and for stay of proceedings and other benefits of order to be extended to CPI — Application granted — CPI was clearly
insolvent — Community served by CPI was huge — Granting of order premised on anticipated going concern sale of newspaper
business, which would serve interests of CPI and stakeholders and also community at large — Order requested would provide
stability and enable CPI to pursue restructuring and preserve enterprise value for stakeholders — Without benefit of stay, CPI
would have been required to pay approximately $1.45 billion and would have been unable to continue operating business.
Bankruptcy and insolvency --- Companies' Creditors Arrangement Act — Arrangements — Approval by creditors
CMI, entity of C Corp., obtained protection from creditors in Companies' Creditors Arrangement Act ("CCAA") proceedings in
October 2009 — CPI, newspaper entities related to C, sought similar protection — CPI brought application for order pursuant to
CCAA and for stay of proceedings and other benefits of order to be extended to CPI — Application granted — CPI was clearly
insolvent — Community served by CPI was huge — Granting of order premised on anticipated going concern sale of newspaper
business, which would serve interests of CPI and stakeholders and also community at large — Order requested would provide
stability and enable CPI to pursue restructuring and preserve enterprise value for stakeholders — Without benefit of stay, CPI
would have been required to pay approximately $1.45 billion and would have been unable to continue operating business — In
circumstances, it was appropriate to allow CPI to file and present plan only to secured creditors.

APPLICATION by entity of company already protected under Companies' Creditors Arrangement Act for similar protection.

Pepall J.:

Reasons for Decision
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services to the LP Entities and is essential to the solicitation process. This charge would rank in third place, subsequent to the
administration charge and the DIP charge.

53      In the past, an administration charge was granted pursuant to the inherent jurisdiction of the court. Section 11.52 of the
amended CCAA now provides statutory jurisdiction to grant an administration charge. Section 11.52 states:

On notice to the secured creditors who are likely to be affected by the security or charge, the court may make an order
declaring that all or part of the property of the debtor company is subject to a security or charge - in an amount that the
court considers appropriate - in respect of the fees and expenses of

(a) the monitor, including the fees and expenses of any financial, legal or other experts engaged by the monitor in
the performance of the monitor's duties;

(b) any financial, legal or other experts engaged by the company for the purpose of proceedings under this Act; and

(c) any financial, legal or other experts engaged by any other interested person if the court is satisfied that the security
or charge is necessary for their effective participation in proceedings under this Act.

(2) The court may order that the security or charge rank in priority over the claim of any secured creditor of the company.

54      I am satisfied that the issue of notice has been appropriately addressed by the LP Entities. As to whether the amounts
are appropriate and whether the charges should extend to the proposed beneficiaries, the section does not contain any specific
criteria for a court to consider in its assessment. It seems to me that factors that might be considered would include:

(a) the size and complexity of the businesses being restructured;

(b) the proposed role of the beneficiaries of the charge;

(c) whether there is an unwarranted duplication of roles;

(d) whether the quantum of the proposed charge appears to be fair and reasonable;

(e) the position of the secured creditors likely to be affected by the charge; and

(f) the position of the Monitor.

This is not an exhaustive list and no doubt other relevant factors will be developed in the jurisprudence.

55      There is no question that the restructuring of the LP Entities is large and highly complex and it is reasonable to expect
extensive involvement by professional advisors. Each of the professionals whose fees are to be secured has played a critical
role in the LP Entities restructuring activities to date and each will continue to be integral to the solicitation and restructuring
process. Furthermore, there is no unwarranted duplication of roles. As to quantum of both proposed charges, I accept the
Applicants' submissions that the business of the LP Entities and the tasks associated with their restructuring are of a magnitude
and complexity that justify the amounts. I also take some comfort from the fact that the administrative agent for the LP Secured
Lenders has agreed to them. In addition, the Monitor supports the charges requested. The quantum of the administration charge
appears to be fair and reasonable. As to the quantum of the charge in favour of the Financial Advisor, it is more unusual as it
involves an incentive payment but I note that the Monitor conducted its own due diligence and, as mentioned, is supportive of
the request. The quantum reflects an appropriate incentive to secure a desirable alternative offer. Based on all of these factors,
I concluded that the two charges should be approved.

(g) Directors and Officers

56      The Applicants also seek a directors and officers charge ("D & O charge") in the amount of $35 million as security for
their indemnification obligations for liabilities imposed upon the Applicants' directors and officers. The D & O charge will rank
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after the Financial Advisor charge and will rank pari passu with the MIP charge discussed subsequently. Section 11.51 of the

CCAA addresses a D & O charge. I have already discussed section 11.51 in Canwest Global Communications Corp., Re 14  as
it related to the request by the CMI Entities for a D & O charge. Firstly, the charge is essential to the successful restructuring
of the LP Entities. The continued participation of the experienced Boards of Directors, management and employees of the LP
Entities is critical to the restructuring. Retaining the current officers and directors will also avoid destabilization. Furthermore,
a CCAA restructuring creates new risks and potential liabilities for the directors and officers. The amount of the charge appears
to be appropriate in light of the obligations and liabilities that may be incurred by the directors and officers. The charge will
not cover all of the directors' and officers' liabilities in a worse case scenario. While Canwest Global maintains D & O liability
insurance, it has only been extended to February 28, 2009 and further extensions are unavailable. As of the date of the Initial
Order, Canwest Global had been unable to obtain additional or replacement insurance coverage.

57      Understandably in my view, the directors have indicated that due to the potential for significant personal liability, they
cannot continue their service and involvement in the restructuring absent a D & O charge. The charge also provides assurances
to the employees of the LP Entities that obligations for accrued wages and termination and severance pay will be satisfied. All
secured creditors have either been given notice or are unaffected by the D & O charge. Lastly, the Monitor supports the charge
and I was satisfied that the charge should be granted as requested.

(h) Management Incentive Plan and Special Arrangements

58      The LP Entities have made amendments to employment agreements with 2 key employees and have developed certain
Management Incentive Plans for 24 participants (collectively the "MIPs"). They seek a charge in the amount of $3 million to
secure these obligations. It would be subsequent to the D & O charge.

59      The CCAA is silent on charges in support of Key Employee Retention Plans ("KERPs") but they have been approved in

numerous CCAA proceedings. Most recently, in Canwest Global Communications Corp., Re 15 , I approved the KERP requested

on the basis of the factors enumerated in Grant Forest Products Inc., Re 16  and given that the Monitor had carefully reviewed
the charge and was supportive of the request as were the Board of Directors, the Special Committee of the Board of Directors,
the Human Resources Committee of Canwest Global and the Adhoc Committee of Noteholders.

60      The MIPs in this case are designed to facilitate and encourage the continued participation of certain senior executives
and other key employees who are required to guide the LP Entities through a successful restructuring. The participants are
critical to the successful restructuring of the LP Entities. They are experienced executives and have played critical roles in the
restructuring initiatives to date. They are integral to the continued operation of the business during the restructuring and the
successful completion of a plan of restructuring, reorganization, compromise or arrangement.

61      In addition, it is probable that they would consider other employment opportunities in the absence of a charge securing their
payments. The departure of senior management would distract from and undermine the restructuring process that is underway
and it would be extremely difficult to find replacements for these employees. The MIPs provide appropriate incentives for
the participants to remain in their current positions and ensures that they are properly compensated for their assistance in the
reorganization process.

62      In this case, the MIPs and the MIP charge have been approved in form and substance by the Board of Directors and the
Special Committee of Canwest Global. The proposed Monitor has also expressed its support for the MIPs and the MIP charge
in its pre-filing report. In my view, the charge should be granted as requested.

(i) Confidential Information

63      The LP Entities request that the court seal the confidential supplement which contains individually identifiable information
and compensation information including sensitive salary information about the individuals who are covered by the MIPs. It also
contains an unredacted copy of the Financial Advisor's agreement. I have discretion pursuant to Section 137(2) of the Courts
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2009 CarswellOnt 6184, [2009] O.J. No. 4286, 181 A.C.W.S. (3d) 853, 59 C.B.R. (5th) 72

IN THE MATTER OF THE COMPANIES' CREDITORS
ARRANGEMENT ACT, R.S.C. 1985, C-36. AS AMENDED

AND IN THE MATTER OF A PROPOSED PLAN OF COMPROMISE OR ARRANGEMENT OF CANWEST
GLOBAL COMMUNICATIONS CORP. AND THE OTHER APPLICANTS LISTED ON SCHEDULE "A"

Pepall J.

Judgment: October 13, 2009
Docket: CV-09-8241-OOCL

Counsel: Lyndon Barnes, Edward Sellers, Jeremy Dacks for Applicants
Alan Merskey for Special Committee of the Board of Directors
David Byers, Maria Konyukhova for Proposed Monitor, FTI Consulting Canada Inc.
Benjamin Zarnett, Robert Chadwick for Ad Hoc Committee of Noteholders
Edmond Lamek for Asper Family
Peter H. Griffin, Peter J. Osborne for Management Directors, Royal Bank of Canada
Hilary Clarke for Bank of Nova Scotia
Steve Weisz for CIT Business Credit Canada Inc.

Subject: Insolvency
Headnote
Bankruptcy and insolvency --- Companies' Creditors Arrangement Act — Arrangements — Miscellaneous
Debtor companies experienced financial problems due to deteriorating economic environment in Canada — Debtor companies
took steps to improve cash flow and to strengthen their balance sheets — Economic conditions did not improve nor did
financial circumstances of debtor companies — They experienced significant tightening of credit from critical suppliers and
trade creditors, reduction of advertising commitments, demands for reduced credit terms by newsprint and printing suppliers,
and restrictions on or cancellation of credit cards for certain employees — Application was brought for relief pursuant to
Companies' Creditors Arrangement Act — Application granted — Proposed monitor was appointed — Companies qualified as
debtor companies under Act — Debtor companies were in default of their obligations — Required statement of projected cash-
flow and other financial documents required under s. 11(2) were filed — Stay of proceedings was granted to create stability
and allow debtor companies to pursue their restructuring — Partnerships in application carried on operations that were integral
and closely interrelated to business of debtor companies — It was just and convenient to grant relief requested with respect
to partnerships — Debtor-in-possession financing was approved — Administration charge was granted — Debtor companies'
request for authorization to pay pre-filing amounts owed to critical suppliers was granted — Directors' and officers' charge was
granted — Key employee retention plans were approved — Extension of time for calling of annual general meeting was granted.

APPLICATION for relief pursuant to Companies' Creditors Arrangement Act.

Pepall J.:

1      Canwest Global Communications Corp. ("Canwest Global"), its principal operating subsidiary, Canwest Media Inc.
("CMI"), and the other applicants listed on Schedule "A" of the Notice of Application apply for relief pursuant to the

Companies' Creditors Arrangement Act. 1  The applicants also seek to have the stay of proceedings and other provisions extend
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44      The applicants also seek a directors' and officers' ("D &O") charge in the amount of $20 million. The proposed charge
would rank after the administration charge, the existing CIT security, and the DIP charge. It would rank pari passu with the
KERP charge discussed subsequently in this endorsement but postponed in right of payment to the extent of the first $85 million
payable under the secured intercompany note.

45      Again, the recent amendments to the CCAA allow for such a charge. Section 11.51 provides that:

(1) On application by a debtor company and on notice to the secured creditors who are likely to be affected by the security
or charge, the court may make an order declaring that all or part of the property of the company is subject to a security
or charge — in an amount that the court considers appropriate — in favour of any director or officer of the company to
indemnify the director or officer against obligations and liabilities that they may incur as a director or officer of the company

(2) The court may order that the security or charge rank in priority over the claim of any secured creditor of the company.

(3) The court may not make the order if in its opinion the company could obtain adequate indemnification insurance for
the director or officer at a reasonable cost.

(4) The court shall make an order declaring that the security or charge does not apply in respect of a specific obligation or
liability incurred by a director or officer if in its opinion the obligation or liability was incurred as a result of the director's
or officer's gross negligence or wilful misconduct or, in Quebec, the director's or officer's gross or intentional fault.

46      I have already addressed the issue of notice to affected secured creditors. I must also be satisfied with the amount and
that the charge is for obligations and liabilities the directors and officers may incur after the commencement of proceedings.
It is not to extend to coverage of wilful misconduct or gross negligence and no order should be granted if adequate insurance
at a reasonable cost could be obtained.

47      The proposed Monitor reports that the amount of $20 million was estimated taking into consideration the existing D&O
insurance and the potential liabilities which may attach including certain employee related and tax related obligations. The
amount was negotiated with the DIP lender and the Ad Hoc Committee. The order proposed speaks of indemnification relating
to the failure of any of the CMI Entities, after the date of the order, to make certain payments. It also excludes gross negligence
and wilful misconduct. The D&O insurance provides for $30 million in coverage and $10 million in excess coverage for a total
of $40 million. It will expire in a matter of weeks and Canwest Global has been unable to obtain additional or replacement
coverage. I am advised that it also extends to others in the Canwest enterprise and not just to the CMI Entities. The directors
and senior management are described as highly experienced, fully functional and qualified. The directors have indicated that
they cannot continue in the restructuring effort unless the order includes the requested directors' charge.

48      The purpose of such a charge is to keep the directors and officers in place during the restructuring by providing them

with protection against liabilities they could incur during the restructuring: General Publishing Co., Re 10  Retaining the current
directors and officers of the applicants would avoid destabilization and would assist in the restructuring. The proposed charge
would enable the applicants to keep the experienced board of directors supported by experienced senior management. The
proposed Monitor believes that the charge is required and is reasonable in the circumstances and also observes that it will not
cover all of the directors' and officers' liabilities in the worst case scenario. In all of these circumstances, I approved the request.

(g) Key Employee Retention Plans

49      Approval of a KERP and a KERP charge are matters of discretion. In this case, the CMI Entities have developed KERPs
that are designed to facilitate and encourage the continued participation of certain of the CMI Entities' senior executives and
other key employees who are required to guide the CMI Entities through a successful restructuring with a view to preserving
enterprise value. There are 20 KERP participants all of whom are described by the applicants as being critical to the successful
restructuring of the CMI Entities. Details of the KERPs are outlined in the materials and the proposed Monitor's report. A
charge of $5.9 million is requested. The three Management Directors are seasoned executives with extensive experience in
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