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[. INTRODUCTION

1.

II. FACTS

This is the brief of the applicant, Shamrock Valley Enterprises Ltd. (“Shamrock”). This brief is

submitted in respect of the within application by Shamrock, wherein Shamrock seeks an Order:

a.

b.

declaring that a trust was created pursuant to the Prime Contract (as defined below);
declaring that the Holdback Amount (as defined below) includes funds held in trust for
Shamrock, to the extent of $18,969.56 plus interest and costs;

awarding costs of this Application to Shamrock, on a solicitor and own client basis, or on such
basis as this Honourable Court may deem just and appropriate; and

directing that the sum of $18,969.59, plus interest in accordance with the Judgment Interest
Act, RSA 2000 c J-1, plus costs, be paid from the Holdback Amount (as defined below) by the

Monitor to Shamrock or Shamrock’s counsel (being Morrow Tchir LLP).

A. THE PRIME CONTRACT

2.

On or about November 1%t, 2013, JMB Crushing Systems Inc. (*JMB”) and the Municipal District of

Bonnyville No. 87 (the “MD”) entered into an agreement (the “Prime Contract”).

Pursuant to the Prime Contract, the MD retained JMB to supply gravel/aggregate to the MD and

transport gravel/aggregate for stockpiling at the lands legally described as NE 19-61-5-W4 (the “MD

Stockpile Lands”).?

Paragraph 26 of the Prime Contract includes the following express term:3

From the amounts paid to JMB by the MD, JMB is deemed to hold that part of them in trust
which are required or needed to pay for any salaries, wages, compensation, overtime pay,
statutory holiday pay, vacation pay, entitlements, employee and employer Canada Pension
Plan contributions, employee and employer Employment Insurance contributions, Workers’
Compensation premiums and assessments, income taxes, withholdings, GST and all costs
directly or indirectly related to the Product and Services. JMB shall pay the foregoing from
such trust funds.

1 Affidavit of Murry Nielsen, sworn November 6%, 2020 [the “Nielsen Affidavit’] at para 2(a).
2 |bid., at para 2(a).
3 Affidavit of Jason Panter, sworn October 9, 2020 [the “Panter Affidavit’] at Exhibit “C”, s. 26.

3



5. The Prime Contract defines “Services” as:*

... the hauling and stockpiling of crushed aggregate by JMB as set out in this Agreement and
anything else which is required to be done to give effect to this Agreement.

B. SHAMROCK SUBCONTRACT

6. On or about December 2019, JMB (as prime contractor in respect of the Prime Contract) retained
Shamrock (as subcontractor) to transport gravel/aggregate to and stockpile gravel/aggregate at the
MD’s Stockpile Lands.5

7. Between approximately December 2019 to March 2020, in accordance with the terms agreed
between Shamrock and JMB, Shamrock did transport gravel/aggregate to and stockpile
gravel/aggregate at the MD’s Stockpile Lands (referred to as the “Shamrock Services”). The last
day Shamrock supplied the Shamrock Services was March 21st, 2020.6

8. To the knowledge of the corporate representative of Shamrock, the MD used, or intended to use, the
gravel/aggregate transported by Shamrock to and stockpiled at the MD Stockpile Lands in the
maintenance and construction of roads within the MD, including but not limited surfacing work on
Highway 660 and Range Road 55.7

9. Shamrock issued two invoices to JMB for the Shamrock Services, for the total amount of $18,969.56,

broken down as follows:8

Invoice No. IN054325 S 1,012.32
Invoice No. IN0O54741 $17,053.92

Subtotal: $18,066.24
GST @ 5% $ 90331
$18,969.55

10. Despite repeated demands for payment, JMB failed or refused to pay the outstanding amount owed

to Shamrock for the Shamrock Services. The amount of $18,969.55 remains outstanding.®

4 1bid., at Exhibit “C”, s. 1(f).

5 Nielsen Affidavit, supra note 1 at para 3.
6 lbid., at para 4.

7 lbid., at para 5.

8 1bid., at para 6, Exhibit B and Exhibit C.
9 lbid., at para 11.



C. DEMAND FOR PAYMENT & PUBLIC WORKS ACT CLAIM

11. On or about April 24th, 2020, Shamrock (through its legal counsel) served upon JMB and the MD,
written notice of Shamrock’s demand for payment of the amounts owing from JMB to Shamrock for
the Shamrock Services.*°

12.  Onor about April 24, 2020, Shamrock (though its legal counsel) also served upon JMB and the MD,
written notice of Shamrock’s claim pursuant to section 14 of the Public Works Act, RSA 2000 c. P-
46 [Public Works Act].1?

13. JMB and the MD did not respond to Shamrock’s demands for payment, nor did they respond to

Shamrock’s written notice of claim pursuant to the Public Works Act.12

D. CCAA PROCEEDINGS & BUILDERS LIEN DETERMINATION
14. On May 1%, 2020, The Honourable Madam Justice K.M. Eidsvik granted the CCAA Initial Order (the
“Initial Order”) in the within proceeding. Pursuant to the Initial Order, FTI Consulting Canada Inc.
was appointed to act as Monitor of JMB in the within proceeding. The Initial Order was subsequently
amended and restated on May 11, 2020.
15. On May 20%, 2020, the Honourable Madam Justice K.M. Eidsvik granted an order (the “Bonnyville
Lien Claims Order”). Pursuant to the Bonnyville Lien Claims Order:
a. The MD was ordered to pay the sum of $3,563,768.40 (the “Funds”) to the Monitor. The Funds
represented the amount invoiced by JMB to the MD under the Prime Contract, but which the
MD had not yet paid to JMB, for the period up to and including April 30™, 2020.
b. The Monitor was ordered to holdback from the Funds the sum of $1,850,000.00 (the
“Holdback Amount”). The Holdback Amount was deemed to be the amount the MD was
required to hold back pursuant to section 18 of the Builders’ Lien Act from payments it made

or makes to JMB for those amounts invoiced up to and including April 30", 2020.

10 |pid., at para 8, Exhibit “D”.
11 |bid., at para 8, Exhibit “D”.
12 |bid., at para 8.



C. A lien determination procedure for the MD of Bonnvyille Lien Claimants (as defined in the
Bonnville Lien Claims Order) was established.
16. On or about May 26t, 2020, Shamrock served its Lien Notice on counsel for the Monitor in the form
prescribed by the Bonnyville Lien Claims Order.13
17. Onor about July 27%, 2020, the Monitor served its Lien Determination Notice on Shamrock, wherein

the Monitor determined that Shamrock’s Lien Claim is not a valid Lien or Lien Claim.

lll. ISSUES

18. The issues before this Court for the within application by Shamrock are:

a. Does the Prime Contract give rise to an express trust?

b. If so, is Shamrock a beneficiary of the trust?

C. If so, what is the extent of Shamrock’s claim to the trust property?

d. Is Shamrock entitled to be paid the amount of its arrears from the Holdback Funds?

IV. BRIEF ANSWER
19. Shamrock takes the position that:
a. The Prime Contract gives rise to a valid express trust.
b. Shamrock is a beneficiary of the trust.
C. Shamrock’s claim to the trust property is equal to the sum of $18,969.55, being the unpaid
arrears owing from JMB to Shamrock for the Shamrock Services, plus interest and costs.

d. Shamrock is entitled to be paid the sum of $18,969.55 from the Holdback Funds.

V. LAW AND ARGUMENT
A. Does the Prime Contract Give Rise to an Express Trust?
20. An express trust arises when a person (settlor) has expressed an intention to transfer property to

another person (trustee) for the benefit of one or more person(s) (beneficiaries), and the settlor

13 |bid., at para 9, Exhibit “E”.
14 |bid., at par 10, Exhibit “F”.



21.

22.

23.

conveys the trust property to the trustee.'® The trust instrument or declaration evidences the terms
of the trust, including the rights and obligations of the parties to the trust.
In order for an express trust to be valid, it must meet the following requirements:

a. Three Certainties: The “Three Certainties” must exist, including?6:

i. Certainty of intention;
ii. Certainty of subject matter;
iii. Certainty of objects; and

b. Constitution of Trust: In order for the trust to be validly created, title to the trust property must

be conveyed to the trustee.”
A valid trust exists even if the beneficiaries are unaware of its existence when it is created.®
In the matter before the court, the Prime Contract is the trust instrument. The settlor of the express
trust is the MD. The trustee is IMB. Shamrock is a beneficiary of the trust. The requirements for a

valid express trust are met in this case, as set out in more detail below.

a. The Three Certainties

24,

25.

i. Certainty of Intention:

The test for Certainty of Intention focuses on whether the settlor intended to create a trust. The
requirement for Certainty of Intention is met if the language of the trust instrument is sufficiently clear
to establish that the settlor did intend to impose an obligation on the trustee to hold trust property for
the benefit of the beneficiary. If the settlor clearly and specifically says that property is to be held in
trust, then an express trust will have been created.1®

The language of paragraph 26 of the Prime Contract (reproduced below) satisfies the requirement

for Certainty of Intention, as it demonstrates a clear intention on the part of the MD to create a trust.

15 Maria Elena Hoffstein, Halsbury’s Laws of Canada — Trusts, 2020 Reissue (LexisNexis Canada), 2020
at HTR-20; Lubberts Estate (Re), 2014 ABCA 216 at para 49.

16 Century Services Inc v Canada (Attorney General), 2010 SCC 60 at para 83, [2010] 3 SCR 379.

17 Lubberts Estate (Re), 2014 ABCA 216 at para 49.

18 Valard Construction Ltd. v Bird Construction Co., 2016 ABCA 249 at para 105.

19 Beck v Otto, 2017 ABQB 569 at para 58.


https://advance.lexis.com/document/documentlink/?pdmfid=1505209&crid=87c448bf-9e74-4acb-a785-ead8c1d42c87&pddocfullpath=%2Fshared%2Fdocument%2Fcases-ca%2Furn%3AcontentItem%3A5F8T-N3V1-FH4C-X1VV-00000-00&pdcontentcomponentid=281150&pddoctitle=2010+SCC+60&pdissubstitutewarning=true&pdproductcontenttypeid=urn%3Apct%3A221&pdiskwicview=false&ecomp=x5g8k&prid=4dbf6b29-3f16-4a89-94ba-a1fe4e466a71
https://advance.lexis.com/document/?pdmfid=1505209&crid=4dbf6b29-3f16-4a89-94ba-a1fe4e466a71&pddocfullpath=%2Fshared%2Fdocument%2Fcases-ca%2Furn%3AcontentItem%3A618R-3541-JCBX-S089-00000-00&pdcontentcomponentid=281027&pdteaserkey=sr0&pdicsfeatureid=1517129&pditab=allpods&ecomp=fd8nk&earg=sr0&prid=50b858e0-d102-48d5-9120-dca9287ed9b4

26.

27.

28.

29.

From the amounts paid to JMB by the MD, JMB is deemed to _hold that part of them in trust
which are required or needed to pay for any salaries, wages, compensation, overtime pay, statutory
holiday pay, vacation pay, entitlements, employee and employer Canada Pension Plan
contributions, employee and employer Employment Insurance contributions, Workers’
Compensation premiums and assessments, income taxes, withholdings, GST and all costs directly
or indirectly related to the Product and Services. JMB shall pay the foregoing from such trust
funds. [Emphasis added]

In particular, the words “hold that part of them in trust” is sufficient to demonstrate a clear intention
to impose an obligation on JMB to hold the relevant funds in trust for the benefit of the beneficiaries.
The last sentence of paragraph 26 of the Prime Contract also refers to the relevant funds as “trust
funds” , which distinguishes the trust property from other funds paid by the MD to JMB. This language
is further evidence of an intention to create a trust. The last sentence of paragraph 26 of the Prime
Contract requires JMB to ultimately convey the relevant funds to the beneficiaries of the trust. This
is consistent with an intention to impose an obligation on JMB to hold the funds for the benefit of the

beneficiaries. The language of the Prime Contract satisfies the requirement for Certainty of Intention.

ii. Certainty of Subject Matter
The test for Certainty of Subject Matter focuses on whether the trust property (ie: the subject matter
of the trust) is clearly ascertained or ascertainable.?® Trust property is ascertained if the trust
instrument clearly identifies specific trust property. Trust property is ascertainable if the trust
instrument set out a formula or method for identifying the trust property.
The requirement for Certainty of Subject Matter is met in this case. Paragraph 26 of the Prime
Contract (reproduced below) expressly identifies the trust property.
From the amounts paid to JMB by the MD, JMB is deemed to hold that part of them in trust
which are required or needed to pay for any salaries, wages, compensation, overtime pay,
statutory holiday pay, vacation pay, entittements, employee and employer Canada Pension Plan
contributions, employee and employer Employment Insurance contributions, Workers’
Compensation premiums and assessments, income taxes, withholdings, GST and all costs

directly or indirectly related to the Product and Services. JMB shall pay the foregoing from
such trust funds. [Emphasis added]

The trust property is the funds paid by the MD to JMB pursuant to the Prime Contract, in an amount

equal to the total of all unpaid costs incurred by JMB in providing the Products and Services. The

20 Maria Elena Hoffstein, Halsbury’s Laws of Canada — Trusts, 2020 Reissue (LexisNexis Canada), 2020
at HTR-27.



30.

31.

32.

trust property includes that portion of the funds paid by the MD to JMB which are required to pay
outstanding amounts owing to the subcontractors of JMB who, at the request of JMB, supplied
Products and Services within the meaning of the Prime Contract.

The language of paragraph 26 of the Prime Contract sets out a clear method to ascertain the trust

property, thereby satisfying the requirement for Certainty of Subject Matter.

iii. Certainty of Objects

The test for Certainty of Objects focuses on whether the beneficiary or beneficiaries of the trust are
ascertained or ascertainable. Certainty of objects requires that the persons or the class of persons
who are the intended beneficiaries must be sufficiently certain so that the trust can be performed.
The requirement for Certainty of Objects is met in this case. The language of paragraph 26 of the
Prime Contract identifies the class of persons who are the intended beneficiaries of the trust. The
beneficiaries of the trust are those persons who are entitled to payment in respect of the costs
incurred by JMB in in providing the Products and Services pursuant to the Prime Contract. The
beneficiaries of the trust include the subcontractors of JMB who, at the request of JMB, supplied

Products and Services within the meaning of the Prime Contract.

b. Constitution of Trust

33.

34.

35.

For an express trust to be valid, it must be completely constituted. Constitution of the trust is the
process by which legal ownership of the trust property is conveyed to the trustee.??

The requirement for constitution of the trust is met in this case. The MD conveyed funds to JMB
pursuant to the Prime Contract. The transfer of that portion of the funds which constitutes trust
property satisfies the requirement for constitution of the trust.

In particular, the MD was ordered to pay, and did pay, the sum of $3,563,768.40 (the “Funds”) to the

Monitor on the basis that JMB was entitled to receive the said Funds, and the Funds were therefore

21 Bruderheim Community Church v Moravian Church in America (Canadian District), 2020 ABCA 393 at
para 16.

22 Maria Elena Hoffstein, Halsbury’s Laws of Canada — Trusts, 2020 Reissue (LexisNexis Canada), 2020
at HTR-29.



an asset of JMB. The Funds represented the amount invoiced by JMB to the MD under the Prime
Contract, but which the MD had not yet paid to JMB, for the period up to and including April 30™,
2020. If the Court finds that the trust had not yet been constituted prior to the payment of the Funds
to the Monitor, the act of conveying the funds to the Monitor as an asset of JMB satisfies the

requirement for constitution of the trust.

B. Is Shamrock a Beneficiary of the Trust?

36. Shamrock is a beneficiary of the trust.

37. As set out above, the beneficiaries of the trust are those persons who are entitled to payment in
respect of the costs incurred by JMB in in providing the Products and Services pursuant to the Prime
Contract. The beneficiaries of the trust include the subcontractors of JMB who, at the request of JMB,
supplied Products and Services within the meaning of the Prime Contract.

38. The Prime Contract defines “Services” as expressly including the hauling and stockpiling of crushed
aggregate. The services that Shamrock provided to JMB include the hauling and stockpiling of
gravel/aggregate to the MD Stockpile Lands. The arrears owing from JMB to Shamrock for the
hauling and stockpiling of gravel/aggregate are costs incurred by JMB directly related to the Services.

As such, Shamrock is a beneficiary of the trust.

C. What is the extent of Shamrock’s Claim to the Trust Property?
39. Shamrock’s claim to the trust property is equal to the sum of $18,969.55, being the unpaid arrears

owing from JMB to Shamrock for the Shamrock Services, plus interest and costs.

VI. CONCLUSION

40. All requirements for a valid express trust are met. Paragraph 26 of the Prime Contract satisfies the
requirements for Certainty of Intention, Certainty of Subject Matter and Certainty of Objects. The
payment of funds by the MD to JMB satisfies the requirement for constitution of the trust. The Prime

Contract gives rise to a valid, express trust.
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41. The Funds paid by the MD to the Monitor, including but not limited to the Holdback Funds, are subject
to an express trust in favour of Shamrock in the amount of $18,969.56. Shamrock is entitled to
payment in the amount of $18,969.56 plus interest and costs from the Holdback Funds.

42.  Shamrock respectfully requests that the Court grant an order declaring that the Holdback Amount,
to the extent of $18,969.56 plus interest and costs, are held subject to a trust in favour of Shamrock,
and grant a direction that the Monitor pay the said amounts to Shamrock.

ALL OF WHICH IS RESPECTFULLY SUBMITTED THIS 13t DAY OF NOVEMBER, 2020.
Morrow Tchir LLP

Per: Caeleigh V. Morrow
Counsel to Shamrock Valley Enterprises Ltd.
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