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ARRANGEMENT OF

IMPERIAL TOBACCO CANADA

LIMITED AND IMPERIAL TOBACCO COMPANY LIMITED

APPLICANTS

MOTION RECORD OF IMPERIAL TOBACCO CANADA LIMITED

AND IMPERIAL TOBACCO COMPANY LIMITED
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John A. MacDonald (LSO# 25884R)
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Fax: (416) 862-6666

Lawyers to the Applicants, Imperial Tobacco
Canada Limited and Imperial Tobacco
Company Limited



TO:

THE COMMON SERVICE LIST



ONTARIO

Court File No. 19-CV-615862-00CL
Court File No. 19-CV-616077-00CL
Court File No. 19-CV-616779-00CL

SUPERIOR COURT OF JUSTICE
(COMMERCIAL LIST)

IN THE MATTER OF THE COMPANIES’ CREDITORS
ARRANGEMENT ACT, R.S.C. 1985, c. C-36, AS AMENDED

AND IN THE MATTER OF A PLAN OF COMPROMISE OR
ARRANGEMENT OF JTI-MACDONALD CORP.

AND IN THE MATTER OF A PLAN OF COMPROMISE OR

ARRANGEMENT OF IMPERIAL TOBACCO CANADA LIMITED

AND IMPERIAL TOBACCO COMPANY LIMITED
AND IN THE MATTER OF A PLAN OF COMPROMISE OR

ARRANGEMENT OF ROTHMANS, BENSON & HEDGES INC.

Applicants

COMMON SERVICE LIST

(as of August 1, 2023)

TO:

THORNTON GROUT FINNIGAN LLP
100 Wellington Street West, Suite 3200
TD West Tower, Toronto-Dominion Centre

Toronto, ON M5K 1K7
Fax: 416-304-1313

Robert I. Thornton
Tel:  416-304-0560
Email: rthornton@tgf.ca

Leanne M. Williams
Tel:  416-304-0060
Email: lwilliams@tgf.ca

Rebecca L. Kennedy
Tel:  416-304-0603
Email: rkennedy@tgf.ca

* For any additions or questions, please contact Nancy Thompson at nancy.thompson@blakes.com
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Rachel A. Nicholson
Tel:  416-304-1153
Email: rnicholson@tgf.ca

Mitchell W. Grossell
Tel:  416-304-7978
Email: mgrossell@tgf.ca

John L. Finnigan
Tel:  416-304-0558
Email: jfinnigan@tgf.ca

Lawyers for JTI-Macdonald Corp.

AND TO:

DELOITTE RESTRUCTURING INC.
Bay Adelaide East

8 Adelaide Street West

Suite 200

Toronto, ON M5H 0A9

Fax: 416-601-6690

Paul Casey
Tel:  416-775-7172
Email: paucasey@deloitte.ca

Warren Leung
Tel: 416-874-4461
Email: waleung@deloitte.ca

Jean-Francois Nadon
Tel:  514-390-0059
Email: jnadon@deloitte.ca

Phil Reynolds
Tel:  416-956-9200
Email: philreynolds@deloitte.ca

The Monitor of JTI-Macdonald Corp.
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AND TO: BLAKE, CASSELS & GRAYDON LLP
199 Bay Street

Suite 4000, Commerce Court West
Toronto, ON M5L 1A9

Fax: 416-863-2653

Pamela Huff
Tel:  416-863-2958
Email: pamela.huff@blakes.com

Linc Rogers
Tel:  416-863-4168
Email: linc.rogers@blakes.com

Jake Harris
Tel:  416-863-2523
Email: jake.harris@blakes.com

Nancy Thompson, Law Clerk
Tel:  416-863-2437
Email: nancy.thompson@blakes.com

Lawyers for Deloitte Restructuring Inc.,
in its capacity as Monitor of JTI-Macdonald Corp.

AND TO: MILLER THOMSON LLP
Scotia Plaza

40 King Street West, Suite 5800
Toronto, ON M5H 3S1

Craig A. Mills
Tel:  416-595-8596
Email: cmills@millerthomson.com

Lawyers for North Atlantic Operating Company, Inc.

AND TO: MILLER THOMSON LLP
1000, rue De La Gauchetiere Ouest, bureau 3700
Montreal, QC H3B 4W5

Hubert Sibre
Tel: 514-879-4088
Email: hsibre@millerthomson.com

Lawyers for AIG Insurance Canada
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AND TO:

BLUETREE ADVISORS INC.
First Canada Place

100 King Street West

Suite 5600

Toronto, ON M5X 1C9

William E. Aziz
Tel:  416-575-2200
Email: baziz@bluetreeadvisors.com

Chief Restructuring Officer of JTI-Macdonald Corp.

AND TO:

STIKEMAN ELLIOTT LLP
Commerce Court West

199 Bay Street, Suite 5300
Toronto, ON M5L 1B9

Fax: 416-947-0866

David R. Byers
Tel:  416-869-5697
Email: dbyers@stikeman.com

Maria Konyukhova
Tel:  416-869-5230
Email: mkonyukhova@stikeman.com

Lesley Mercer
Tel: 416-869-6859
Email: Imercer@stikeman.com

Lawyers for British American Tobacco p.l.c., B.A.T. Industries p.l.c.
and British American Tobacco (Investments) Limited

AND TO:

OSLER, HOSKIN & HARCOURT LLP
100 King Street West

1 First Canadian Place

Suite 6200, P.O. Box 50

Toronto, ON M5X 1B8

Fax: 416-862-6666

Deborah Glendinning
Tel:  416-862-4714
Email: dglendinning@osler.com

Marc Wasserman
Tel: 416-862-4908
Email; mwasserman@osler.com
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John A. MacDonald
Tel:  416-862-5672
Email: jmacdonald@osler.com

Michael De Lellis
Tel: 416-862-5997
Email: mdelellis@osler.com

Craig Lockwood
Tel: 416-862-5988
Email: clockwood@osler.com

Marleigh Dick
Tel: 416-862-4725
Email: mdick@osler.com

Lawyers for Imperial Tobacco Canada Limited and
Imperial Tobacco Company Limited

AND TO:

DAVIES WARD PHILLIPS & VINEBERG LLP
155 Wellington Street West
Toronto, ON M5V 3J7

Natasha MacParland
Tel:  416-863-5567
Email: nmacparland@dwpv.com

Chanakya Sethi
Tel:  416-863-5516
Email: csethi@dwpv.com

Rui Gao
Tel:  416-367-7613
Email: rgao@dwpv.com

Benjamin Jarvis
Tel:  514-807-0621
Email: bjarvis@dwpv.com

Lawyers for FTI Consulting Canada Inc., in its capacity as Monitor of Imperial
Tobacco Canada Limited and Imperial Tobacco Company Limited

AND TO:

FTI CONSULTING CANADA INC.
79 Wellington Street West

Suite 2010, P.O. Box 104

Toronto, ON M4K 1G8

Fax: 416-649-8101
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Greg Watson
Tel:  416-649-8077
Email: greg.watson@fticonsulting.com

Paul Bishop
Tel:  416-649-8053
Email: paul.bishop@fticonsulting.com

Jeffrey Rosenberg
Tel:  416-649-8073
Email: jeffrey.rosenberg@fticonsulting.com

Kamran Hamidi
Tel:  416-649-8068
Email: kamran.hamidi@fticonsulting.com

Sarah Ross
Tel:  416-705-0141
Email: sarah.ross@fticonsulting.com

Carter Wood
Tel:  416-
Email: carter.wood@fticonsulting.com

Monitor of Imperial Tobacco Canada Limited and
Imperial Tobacco Company Limited

AND TO: MCCARTHY TETRAULT LLP
66 Wellington Street West

Suite 5300

TD Bank Tower, Box 48

Toronto, ON M5K 1E6

Fax: 416-868-0673

James Gage
Tel:  416-601-7539
Email: jgage@mccarthy.ca

Heather Meredith
Tel: 416-601-8342
Email: hmeredith@mccarthy.ca

Paul Steep
Tel:  416-601-7998
Email: psteep@mccarthy.ca

13187956.7



Trevor Courtis
Tel:  416-601-7643
Email: tcourtis@mccarthy.ca

Deborah Templer
Tel:  416-601-8421
Email: dtempler@mccarthy.ca

Lawyers for Rothmans, Benson & Hedges, Inc.

AND TO: BCF LLP
1100, Reneé-Levesque Blvd., Suite 2500
Montreal, QC H3B 5C9

Me Mireille Fontaine
Tel: 514-397-4561
Email: mireille.fontaine@bcf.ca

Lawyers for the Top Tube Company

AND TO: TORYSLLP

79 Wellington St. West, Suite 3000
Box 270, TD Centre

Toronto, ON M5K 1N2

Fax: 416-865-7380

Scott Bomhof
Tel:  416-865-7370
Email: sbomhof@torys.com

Adam Slavens
Tel:  416-865-7333
Email: aslavens@torys.com

Lawyers for JT Canada LLC Inc. and PricewaterhouseCoopers Inc.,
in its capacity as receiver of JTI-Macdonald TM Corp.

AND TO: PRICEWATERHOUSECOOPERS
PwC Tower

18 York St., Suite 2600

Toronto, ON M5J 0B2

Fax: 416-814-3210

Mica Arlette
Tel:  416-814-5834
Email: mica.arlette@pwc.com
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Tyler Ray
Email: tyler.ray@pwc.com

Receiver and Manager of JTI-Macdonald TM Corp.

AND TO:

BENNETT JONES
100 King Street West
Suite 3400

Toronto, ON M5X 1A4
Fax: 416-863-1716

Jeff Leon
Tel:  416-777-7472
Email: leonj@bennettjones.com

Mike Eizenga
Tel:  416-777-4879
Email: eizengam@bennettjones.com

Sean Zweig
Tel:  416-777-6254
Email: zweigs@bennettjones.com

SISKINDS
275 Dundas Street, Unit 1
London, ON N6B 3L1

Andre 1.G. Michael
Tel: 519-660-7860
Email; andre.michael@siskinds.com

Lawyers for the Provinces of British Columbia, Manitoba, New Brunswick, Nova
Scotia, Prince Edward Island and Saskatchewan, in their capacities as plaintiffs in
the HCCR Legislation claims

AND TO:

MINISTRY OF THE ATTORNEY GENERAL
Legal Services Branch

1001 Douglas Street

Victoria, BC V8W 2C5

Fax: 250-356-6730

Peter R. Lawless
Tel:  250-356-8432
Email: peter.lawless@gov.bc.ca
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AND TO:

KSV ADVISORY INC.
150 King Street West
Suite 2308, Box 42
Toronto, ON M5H 1J9
Fax: 416-932-6266

Noah Goldstein
Tel:  416-932-6207
Email: ngoldstein@ksvadvisory.com

Bobby Kofman
Email: bkofman@ksvadvisory.com

Financial Advisory for the Provinces of British Columbia, Manitoba, New
Brunswick, Nova Scotia, Prince Edward Island and Saskatchewan, in their
capacities as plaintiffs in the HCCR Legislation claims

AND TO:

MINISTRY OF THE ATTORNEY GENERAL
Crown Law Office - Civil

720 Bay Street, 8th Floor

Toronto, ON M7A 259

Fax: 416-326-4181

Jacqueline Wall
Tel:  416-434-4454
Email: jacqueline.wall@ontario.ca

Edmund Huang
Tel:  416-524-1654
Email: edmund.huang@ontario.ca

Peter Entecott
Tel:  647-467-7768
Email: peter.entecott@ontario.ca

Lawyers for His Majesty the King in Right of Ontario

AND TO:

FISHMAN FLANZ MELAND PAQUIN LLP
4100 — 1250 Rene-Lévesque Blvd. West
Montreal, QC H3A 3H3

Avram Fishman
Email: afishman@ffmp.ca

Mark E. Meland
Tel:  514-932-4100
Email: mmeland@ffmp.ca

13187956.7




-10 -

12

Margo R. Siminovitch
Email: msiminovitch@ffmp.ca

Jason Dolman
Email: jdolman@ffmp.ca

Nicolas Brochu
Email: nbrochu@ffmp.ca

Tina Silverstein
Email: tsilverstein@ffmp.ca

CHAITONS LLP
5000 Yonge Street 10th Floor
Toronto, ON M2N 7E9

Harvey Chaiton
Tel:  416-218-1129
Email: harvey@chaitons.com

George Benchetrit
Tel: 416-218-1141
Email: george@chaitons.com

TRUDEL JOHNSTON & LESPERANCE
750, Cote de la Place d’Armes, Bureau 90
Montréal, QC H2Y 2X8

Fax: 514-871-8800

Philippe Trudel
Tel:  514-871-8385, x203
Email: philippe@tjl.quebec

Bruce Johnston
Tel: 514-871-8385, x202
Email: bruce@tjl.quebec

André Lespérance
Tel:  514-871-8805
Email: andre@tjl.quebec

Lawyers for Conseil québécois sur le tabac et la santé, Jean-Yves Blais and
Cécilia Létourneau (Quebec Class Action Plaintiffs)

AND TO:

KLEIN LAWYERS LLP
100 King Street West, Suite 5600
Toronto, ON M5X 1C9
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Douglas Lennox
Tel:  416-506-1944
Email: dlennox@callkleinlawyers.com

KLEIN LAWYERS LLP
400 — 1385 West 8™ Avenue
Vancouver, BC V6H 3V9

David A. Klein
Email: dklein@callkleinlawyers.com

Nicola Hartigan
Tel: 604-874-7171
Email: nhartigan@callkleinlawyers.com

Lawyers for the representative plaintiff, Kenneth Knight, in the certified British
Columbia class action, Knight v. Imperial Tobacco Canada Ltd., Supreme Court
of British Columbia, Vancouver Registry No. L031300

AND TO:

JENSEN SHAWA SOLOMON DUGID HAWKES LLP
800, 304 — 8 Avenue SW

Calgary, AB T2P 1C2

Fax: 403-571-1528

Carsten Jensen, QC
Tel:  403-571-1526
Email: jensenc@jssbarristers.ca

Sabri Shawa, QC
Tel:  403-571-1527
Email: shawas@jssbarristers.ca

Stacy Petriuk
Tel:  403-571-1523
Email: petriuks@jssbarristers.ca

PALIARE ROLAND ROSENBERG ROTHSTEIN LLP
155 Wellington Street West, 35" Floor
Toronto, ON M5V 3H1

Kenneth T. Rosenberg
Email: ken.rosenberg@pailareroland.com

Lilly Harmer
Email: lily.harmer@paliareroland.com
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Massimo (Max) Starnino
Email: max.starnino@paliareroland.com

Danielle Glatt
Email: Danielle.glatt@paliareroland.com

Lawyers for His Majesty the King in Right of Alberta

AND TO:

STEWART MCKELVEY

1959 Upper Water Street, Suite 900
P.O. Box 997

Halifax, NS B3J 2X2

Fax: 902-420-1417

Robert G. MacKeigan, Q.C.
Tel:  902-444-1771
Email: robbie@stewartmckelvey.com

Lawyers for Sobeys Capital Incorporated

AND TO:

CASSELS BROCK & BLACKWELL LLP
2100 Scotia Plaza

40 King Street West

Toronto, ON M5H 3C2

Shayne Kukulowicz
Tel: 416-860-6463
Fax: 416-640-3176
Email: skukulowicz@cassels.com

Jane Dietrich

Tel:  416-860-5223

Fax: 416-640-3144
Email: jdietrich@cassels.com

Joseph Bellissimo

Tel:  416-860-6572

Fax: 416-642-7150

Email: jbellissimo@cassels.com

Monique Sassi

Tel: 416-860-6886

Fax: 416-640-3005
Email: msassi@cassels.com

Lawyers for Ernst & Young Inc, in its capacity as court-appointed monitor of

Rothmans, Benson & Hedges, Inc.

13187956.7
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AND TO:

ERNST & YOUNG INC.
Ernst & Young Tower
100 Adelaide Street West
P.O.Box 1

Toronto, ON M5H 0B3

Murray A. McDonald
Tel:  416-943-3016
Email: murray.a.mcdonald@ca.ey.com

Brent Beekenkamp
Tel:  416-943-2652
Email: brent.r.beekenkamp@ca.ey.com

Edmund Yau
Tel:  416-943-2177
Email: edmund.yau@ca.ey.com

Matt Kaplan
Tel:  416-932-6155
Email: matt.kaplan@ca.ey.com

Philip Kan
Email: philip.kan@ca.ey.com

Monitor of Rothmans, Benson & Hedges, Inc.

AND TO:

GOWLING WLG (CANADA) LLP
1 First Canadian Place

100 King Street West, Suite 1600
Toronto, ON M5X 1G5

Fax: 416-862-7661

Clifton Prophet
Tel:  416-862-3509
Email: clifton.prophet@gowlingwlg.com

Steven Sofer
Tel:  416-369-7240
Email: steven.sofer@gowlingwlg.com

Nicholas Kluge
Tel:  416-369-4610
Email: nicholas.kluge@gowlingwlg.com

Lawyers for Philip Morris International Inc.
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AND TO:

PALIARE ROLAND ROSENBERG ROTHSTEIN LLP
155 Wellington Street West, 35" Floor
Toronto, ON M5V 3H1

Kenneth T. Rosenberg
Email: ken.rosenberg@pailareroland.com

Lilly Harmer
Email: lily.harmer@paliareroland.com

Massimo (Max) Starnino
Email: max.starnino@paliareroland.com

Danielle Glatt
Email: Danielle.glatt@paliareroland.com

ROEBOTHAN MCKAY MARSHALL
Paramount Building

34 Harvey Road, 5" Floor

St. John’s NL Al1C 3Y7

Fax: 709-753-5221

Glenda Best
Tel:  705-576-2255
Email: gbest@wrmmlaw.com

Lawyers for His Majesty the King in Right of Newfoundland

AND TO:

WESTROCK COMPANY OF CANADA CORP.
15400 Sherbrooke Street East
Montreal, QC H1A 3S2

Dean Jones
Tel:  514-642-9251
Email: dean.jones@westrock.com

AND TO

FINANCIAL SERVICES REGULATORY AUTHORITY OF ONTARIO

(FSRA)

Legal and Enforcement Division

25 Sheppard Avenue West, Suite 100
Toronto, Ontario M2N 6S6

Michael Spagnolo

Legal Counsel

Tel:  416-226-7851

Email: michael.spagnolo@fsrao.ca

13187956.7
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AND TO:

KAPLAN LAW
393 University Avenue, Suite 2000
Toronto, ON M5G 1E6

Ari Kaplan
Tel:  416-565-4656
Email: ari@kaplanlaw.ca

Counsel to the Former Genstar U.S. Retiree Group Committee

AND TO:

McMILLAN LLP
Brookfield Place

181 Bay Street, Suite 4400
Toronto, ON M5J 2T3

Wael Rostom
Tel:  416-865-7790
Email: wael.rostom@mcmillan.ca

Emile Catimel-Marchand
Tel: 514-987-5031
Email: emile.catimel-marchand@mcmillan.ca

Lawyers for The Bank of Nova Scotia

AND TO

MERCHANT LAW GROUP LLP
c/o #400 — 333 Adelaide St. West
Toronto, ON M5V 1R5

Fax: 613-366-2793

Evatt Merchant, QC
Tel: 613-366-2795
Email: emerchant@merchantlaw.com

Lawyers for the Class Action Plaintiffs (MLG)

AND TO:

LABSTAT INTERNATIONAL INC.
262 Manitou Drive
Kitchener, ON N2C 1L3

Andrea Echeverria
Tel: 519-748-5409
Email: aecheverria@labstat.com

13187956.7
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AND TO:

CHERNOS FLAHERTY SVONKIN LLP
220 Bay Street, Suite 700

Toronto, ON M5J 2W4

Fax: 647-725-5440

Patrick Flaherty
Tel:  416-855-0403
Email: pflaherty@cfscounsel.com

Bryan D. McLeese
Tel: 416-855-0414
Email: bmcleese@cfscounsel.com

STOCKWOODS LLP

77 King Street West, Suite 4130

TD North Tower, P.O. Box 140, TD Centre
Toronto, ON M5K 1H1

Fax: 416-593-9345

Brian Gover
Tel:  416-593-2489
Email: briang@stockwoods.ca

Justin Safayeni
Tel:  416-593-3494
Email: justins@stockwoods.ca

Lawyers for R.J. Reynolds Tobacco Company and
R.J. Reynolds Tobacco International Inc.

AND TO:

COZEN O’CONNOR LLP

Bay Adelaide Centre — West Tower
333 Bay Street, Suite 1100
Toronto, Ontario M5H 2R2

Steven Weisz

Tel:  647-417-5334
Fax: 647-805-0519
Email: sweisz@cozen.com

INCH HAMMOND PROFESSIONAL CORPORATION
1 King Street West, Suite 500
Hamilton, ON L8P 4X8

13187956.7
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Amanda Mclnnis

Tel:  905-525-0031

Email: amcinnis@inchlaw.com

Lawyer for Grand River Enterprises Six Nations Ltd.
AND TO: STROSBERG SASSO SUTTS LLP

1561 Ouellette Avenue

Windsor, ON M8X 1K5

Fax: 866-316-5308

William V. Sasso

Tel:  519-561-6222

Email: wvs@strosbergco.com

David Robins

Tel:  519-561-6215

Email: drobins@strosbergco.com

Lawyers for The Ontario Flue-Cured Tobacco Growers’ Marketing Board,

plaintiffs in Ontario Superior Court of Justice Court File No. 1056/10CP

(Class Proceedings)
AND TO: ATTORNEY GENERAL OF CANADA

Department of Justice Canada

Ontario Regional Office, Tax Law Section

120 Adelaide Street West, Suite 400

Toronto, ON M5H 1T1

Fax: 416-973-0810

Diane Winters, General Counsel

Tel:  647-256-7459

Email: diane.winters@justice.gc.ca

Edward Park

Tel:  647-292-9368

Email: edward.park@justice.gc.ca

Kevin Dias

Email: kevin.dias@justice.gc.ca

Lawyers for the Minister of National Revenue
AND TO: LAX O’SULLIVAN LISUS GOTTLIEB LLP

Suite 2750, 145 King Street West

Toronto, ON M5H 1J8
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Jonathan Lisus
Tel:  416-598-7873
Email: jlisus@Ilolg.ca

Matthew Gottlieb
Tel:  416-644-5353
Email: mgottlieb@lolg.ca

Nadia Campion
Tel: 416-642-3134
Email: ncampion@lolg.ca

Andrew Winton
Tel:  416-644-5342
Email: awinton@lolg.ca

Lawyers for the Court-Appointed Mediator

AND TO:

FOGLER, RUBINOFF LLP
Suite 3000, P.O. Box 95
Toronto-Dominion Centre

77 King Street West

Toronto, ON M5K 1G8

Fax: 416-941-8852

Vern W. DaRe
Tel: 416-941-8842
Email: vdare@foglers.com

CANADIAN CANCER SOCIETY
116 Albert Street, Suite 500

Ottawa, ON K1P 5G3

Fax: 613-565-2278

Robert Cunningham
Tel:  613-565-2522 ext. 4981
Email: rcunning@cancer.ca

Lawyers for Canadian Cancer Society

AND TO:

BLANEY MCMURTRY LLP
2 Queen Street East, Suite 1500
Toronto, ON M5C 3G5

David Ullmann
Tel:  416-596-4289
Email: dullmann@blaney.com
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Dominic T. Clarke
Tel:  416-593-3968
Email: dclarke@blaney.com

Alexandra Teodorescu
Tel:  416-596-4279
Email: ateodorescu@blaney.com

Alex Fernet Brochu
Tel:  416-593-3937
Email: afernetbrochu@blaney.com

Lawyers for La Nordique Compagnie D’ Assurance du Canada

AND TO:

LAROCHE ST-PIERRE
2600, boulevard Laurier, porte760
Quebec, QC G1V 4T3

Mélanie Létourneau
Tel:  418-657-8702, ext. 3793
Email: melanie.letourneau@retraitequebec.gouv.gc.ca

Lawyers for Retraite Quebec

AND TO:

LECKER & ASSOCIATES
4789 Yonge Street, Suite 514
Toronto, ON M2N 0G3

Shira Levine
Email: slevine@leckerslaw.com

Lawyer for Imperial Tobacco claimant

AND TO:

McMILLAN LLP

181 Bay Street, Suite 4400
Toronto, ON M5J 2T3
Fax: 416-865-7048

Brett Harrison
Tel:  416-865-7932
Email: brett.harrison@mcmillan.ca

Tushara Weerasooriya
Tel:  416-865-7890
Email: tushara.weerasooriya@mcmillan.ca

13187956.7
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Guneev Bhinder
Tel:  416-307-4067
Email: guneev.bhinder@mcmillan.ca

Lawyers for the Province of Quebec

AND TO:

ATTORNEY GENERAL OF CANADA
Department of Justice Canada

Ontario Regional Office, L.E.A.D.

120 Adelaide Street West, Suite 400
Toronto, ON M5H 1T1

John C. Spencer
Tel:  647-256-0557
Email: john.spencer@justice.gc.ca

Victor Paolone
Tel:  647-256-7548
Email: victor.paolone@justice.gc.ca

AND TO:

McMILLAN LLP
Brookfield Place

181 Bay Street, Suite 4400
Toronto, ON M5J 2T3
Fax: 416-865-7048

Stephen Brown-Okruhlik
Tel:  416-865-7043
Email: stephen.brown-okruhlik@mcmillan.ca

Lawyers for Citibank Canada

AND TO:

BORDEN LADNER GERVAIS LLP
Bay Adelaide Centre, East Tower

22 Adelaide Street West, Suite 3400
Toronto, ON M5H 4E3

Fax: 416-367-6749

Alex MacFarlane
Tel:  416-367-6305
Email: amacfarlane@blg.com

James W. MacLellan
Tel:  416-367-6592
Email: jmaclellan@blg.com

13187956.7
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Bevan Brooksbank
Tel:  416-367-6604
Email: bbrooksbank@blg.com

Lawyers for Chubb Insurance Company of Canada

AND TO:

INDUSTRY CANADA, LEGAL SERVICES
235 Queen Street, 8" Floor, East Tower
Ottawa, ON K1A OH5

Adrian Scotchmer
Email; adrian.scotchmer@canada.ca

AND TO:

ROCHON GENOVA LLP
Barristers @ Avocats
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Court File No. CV-19-616077-00CL

ONTARIO
SUPERIOR COURT OF JUSTICE
COMMERCIAL LIST

IN THE MATTER OF THE COMPANIES® CREDITORS
ARRANGEMENT ACT, R.S.C. 1985, c. C-36, AS AMENDED

AND IN THE MATTER OF A PLAN OF COMPROMISE OR
ARRANGEMENT OF IMPERIAL TOBACCO CANADA
LIMITED AND IMPERIAL TOBACCO COMPANY LIMITED

APPLICANTS

NOTICE OF MOTION
(Motion for Stay Extension returnable September 27, 2023)

The Applicants will make a motion before the Honourable Chief Justice Morawetz of the
Ontario Superior Court of Justice (Commercial List) on Wednesday, September 27, 2023 at

10:30 a.m., or as soon after that time as the motion can be heard.

PROPOSED METHOD OF HEARING: The motion is to be heard

[ ] In writing under subrule 37.12.1 (1) because it is on consent, unopposed or made without

notice;

[ ] In writing as an opposed motion under subrule 37.12.1 (4);
[] In person;

[] By telephone conference;

X By video conference.
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at the following location: Please refer to the Virtual Hearing Protocol attached as Schedule “A”

for details on attending the motion.
THE MOTION IS FOR:

1. An Order substantially in the form included in the Motion Record at Tab 3 providing the

following relief:

(a) if necessary, abridging the time for service of this Notice of Motion and the Motion

Record and dispensing with service on any person other than those served; and
(b) extending the Stay Period (defined below) until and including March 29, 2024; and

2. Such further and other relief as this Court may deem just.
THE GROUNDS FOR THE MOTION ARE:

1. The Applicants face an existential threat from tobacco-related litigation across Canada,
including multiple class actions, government claims seeking to recover health care costs, and

other ongoing proceedings (collectively, the “Tobacco Litigation”);

2. On March 1, 2019, the Court of Appeal for Quebec issued a judgment affirming a lower
court decision that held Imperial Tobacco Canada Limited, JTI-Macdonald Corp., and Rothmans

Benson & Hedges Inc. jointly and severally liable for a maximum of $13.6 billion;

3. In addition, the plaintiffs in the Tobacco Litigation collectively seek hundreds of billions

of dollars in damages, which exceeds the Applicants’ total assets by many orders of magnitude;

4. The Applicants were granted protection from their creditors under the Companies’
Creditors Arrangement Act, RSC 1985, ¢ C-36, as amended (the “CCAA”), pursuant to the
Initial Order of the Ontario Superior Court of Justice (Commercial List) dated March 12, 2019

(as amended from time to time, the “Initial Order”);

5. FTI Consulting Canada Inc. was appointed to act as the Monitor in the Initial Order;
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6. Justice Winkler was appointed as the Court-Appointed Mediator in the Initial Order;
7. The Initial Order granted a stay of proceedings until April 11, 2019, or such later date as

this Court may order (as extended by further court orders, the “Stay Period”);
8. The Court has previously extended the Stay Period until September 29, 2023;

0. The requested extension of the Stay Period is necessary and appropriate in the
circumstances to allow for the continued operation of the Applicants’ business while they work
towards developing a consensual plan of compromise or arrangement for the resolution of the

Tobacco Claims (as defined in the Initial Order);

10. The Applicants have been acting in and continue to act in good faith and with due

diligence in these CCAA proceedings;

11.  During the extended Stay Period, the Applicants intend to continue engaging in the
mediation process under the direction of the Court-Appointed Mediator and to work diligently
(in consultation with the Monitor) to explore a negotiated resolution with the Tobacco Litigation

stakeholders;

12. It is just and convenient and in the interests of the Applicants and their respective

stakeholders that the Stay Period be extended,

13. The Applicants have sufficient liquidity to continue operations through the requested

Stay Period;
14. The Monitor supports the extension of the Stay Period;

15. The provisions of the CCAA, including section 11.02, and the inherent and equitable

jurisdiction of this Honourable Court;

16. Rules 1.04 and 37 of the Ontario Rules of Civil Procedure, R.R.O. 1990, Reg. 194, as
amended, and section 106 of the Ontario Courts of Justice Act, R.S.0. 1990, c. C.43, as

amended; and

17. Such further and other grounds as counsel may advise and this Court may permit.
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THE FOLLOWING DOCUMENTARY EVIDENCE will be used at the hearing of

this motion:

1. The Affidavit of Eric Thauvette, sworn September 13, 2023;
2. The Sixteenth Report of the Monitor (to be filed); and
3. Such further and other evidence as counsel may advise and this Court may permit.

September 13, 2023 OSLER, HOSKIN & HARCOURT LLP
Box 50, 1 First Canadian Place
Toronto, ON M5X 1B8

Deborah Glendinning
Tel: 416-862-4714
Email: dglendinning@osler.com

Marc Wasserman
Tel:  416-862-4908
Email: mwasserman(@osler.com

John MacDonald
Tel:  416-862-5672
Email: jmacdonald@osler.com

Craig Lockwood
Tel:  416-862-5988
Email: clockwood@osler.com

Lawyers for the Applicants, Imperial Tobacco
Canada Limited and Imperial Tobacco
Company Limited

TO: THE COMMON SERVICE LIST
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IMPERIAL TOBACCO CANADA LIMITED AND IMPERIAL TOBACCO
COMPANY LIMITED
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PROTOCOL FOR MOTION BY ZOOM VIDEO CONFERENCE

Scheduling and Specific Requirements

1. Any person on the Service List that wishes to appear virtually on the motion (“Partici-
pants”) must register by 4:00 p.m. two (2) business days in advance of the hearing (Monday,
September 25, 2023 for the motion scheduled Wednesday, September 27, 2023), by emailing
Veritext Litigation Solutions Canada, Inc. (scheduling@neesonsreporting.com) and copying each
Monitor's  counsel (tbarbiero@dwpv.com, sfernandes@cassels.com, nancy.thomp-
son@blakes.com). In their email, Participants should provide contact information, including their
name, the party they are acting for, their email address and phone number for the counsel slip,

along with a statement regarding whether they intend to make submissions.

2. Subiject to the Court’s overriding discretion over all matters, Monitors’ counsel will coordi-

nate with Participants and the Court to develop an agenda for the hearing.

3. All material for use on the motion is to be posted on CaselLines, as more fully described
in Appendix “B”.
4. Participants will appear by video. Veritext will distribute the Zoom link to Participants. Par-

ticipants are not permitted to forward or share the Zoom link. No person should have access to
the hearing on Zoom other than Participants. If a Participant is unable to attend by video, they

should contact Monitors’ counsel. Participants should carefully review the technical requirements

below.
5. Counsel are required to gown for the hearing.
6. For access by the general public, a YouTube link will be posted on each of the Monitors’

websites by 10:00 a.m. not less than two (2) business days prior to the hearing. The YouTube
link will allow the general public to view a livestream of the hearing, but not participate in the
hearing. For greater clarity, individuals viewing the livestream via YouTube will not be heard or

seen by the Court, Judge or Participants.

7. No recording of any part of the hearing (including audio) may be made unless authorized

in advance by the Court.

8. For greater certainty, notice and service requirements are set out in the Rules of Civil
Procedure and the various orders and endorsements in the proceedings. For ease of reference,
we have included paragraphs 58-63 of the Second Amended and Restated Initial Order dated
March 8, 2019 in the JTIM proceedings, attached as Appendix “A”. It should be noted that similar
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notice and service requirements have been set out in various orders and endorsements in the
parallel proceedings of Imperial and RBH. Nothing in this protocol modifies or amends Orders of
the Court related to service requirements, the Rules of Civil Procedure, any Commercial List

Practice Direction or other applicable rules.
9. Participants will be placed into a virtual waiting room upon entering the Zoom meeting.

Technical Requirements for Zoom Participants

10. Participants will require a device with a working microphone and camera. The device can
be a computer (desktop or laptop), tablet or smartphone. The device must be connected to an

internet connection that is sufficient to send and receive video and audio.

11. Each Participant is responsible for ensuring that they have suitable equipment to partici-
pate in the hearing and that such equipment works properly. Participants must test such equip-

ment well in advance of the scheduled hearing to ensure:

(a) that they are familiar with how to use such equipment;
(b) the compatibility and functioning of such equipment; and

(c) that the remote location has adequate internet bandwidth to support the use of
Zoom without interruption.

12. Each Participant is also responsible for ensuring that they are familiar with the features
and operation of Zoom. Participants must ensure that they have downloaded any necessary soft-

ware, and practiced using Zoom, well in advance of the scheduled hearing.

13. Counsel on Zoom should identify their display name in the following format: [First Name]

[Last name], for [Client].

14. Participants should log on using the Zoom link provided approximately 30 minutes before
the hearing is scheduled to begin. During this time, Participants should speak to each other to

determine if there are any audio/visual/connection issues.

15. It is suggested that Participants use the “gallery view” mode, rather than the “active

speaker’ mode, available on Zoom.

16. It is suggested that only counsel who are making submissions turn on their cameras during

the hearing.

17. Should a Participant become disconnected from Zoom or experience technical difficulties
during the hearing, they should immediately inform the Court by sending an email to Veritext

Litigation Solutions Canada, Inc. (scheduling@neesonsreporting.com).
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Further participant information is included in Appendix “B.”
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APPENDIX “A”

58. THIS COURT ORDERS that, subject to paragraph 59, all motions in this proceeding
are to be brought on not less than seven (7) calendar days' notice to all persons on the Service

List. Each Notice of Motion shall specify a date (the "Return Date") and time for the hearing.

59. THIS COURT ORDERS that motions for relief on an urgent basis need not comply with

the notice protocol described herein.

60. THIS COURT ORDERS that any interested Person wishing to object to the relief sought
in a motion must serve responding motion material or, if they do not intend to file material, a
notice in all cases stating the objection to the motion and the grounds for such objection in
writing (the "Responding Material") to the moving party, the Applicant and the Monitor, with
a copy to all Persons on the Service List, no later than 5 p.m. on the date that is four (4)

calendar days prior to the Return Date (the "Objection Deadline™).

61. THIS COURT ORDERS that, if no Responding Materials are served by the Objection

Deadline, the judge having carriage of the motion (the "Presiding Judge") may determine:

(a) whether a hearing is necessary;
(b) whether such hearing will be in person, by telephone or by written submissions

only; and

(c) the parties from whom submissions are required
(collectively, the "Hearing Details"). In the absence of any such determination, a hearing will

be held in the ordinary course.
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62. THIS COURT ORDERS that, if no Responding Materials are served by the Objection
Deadline, the Monitor shall communicate with the Presiding Judge regarding whether a deter-
mination has been made by the Presiding Judge concerning the Hearing Details. The Monitor
shall thereafter advise the Service List of the Hearing Details and the Monitor shall report upon
its dissemination of the Hearing Details to the Court in a timely manner, which may be con-
tained in the Monitor's next report in the proceeding.

63. THIS COURT ORDERS that if any party objects to the motion proceeding on the Return
Date or believes that the Objection Deadline does not provide sufficient time to respond to the
motion, such objecting party shall, promptly upon receipt of the Notice of Motion and in any
event prior to the Objection Deadline, contact the moving party and the Monitor (together with
the objecting party and any other party who has served Responding Materials, the "Interested
Parties") to advise of such objection and the reasons therefor. If the Interested Parties are
unable to resolve the objection to the timing and schedule for the motion following good faith
consultations, the Interested Parties may seek a scheduling appointment before the Presiding
Judge to be held prior to the Return Date or on such other date as may be mutually agreed by
the Interested Parties or as directed by the Presiding Judge to establish a schedule for the
motion. At the scheduling appointment, the Presiding Judge may provide directions including
a schedule for the delivery of any further materials and the hearing of the contested motion,
and may address such other matters, including interim relief, as the Court may see fit. Notwith-
standing the foregoing, the Presiding Judge may require the Interested Parties to proceed with
the contested motion on the Return Date or on any other date as may be directed by the
Presiding Judge or as may be mutually agreed by the Interested Parties, if otherwise satisfac-

tory to the Presiding Judge.
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APPENDIX “B”

1. All Participants will have their microphones muted and may only unmute their own micro-
phones when they are addressing the Court. When parties are not muted, they must avoid making
extraneous noise (including for example, typing and shuffling papers) as these noises may inter-

fere with the hearing.

2. Participants must ensure that they participate in the Zoom hearing from a well-lit room so
that they are easily visible. Participants must also ensure that no filters are active that may distort

or otherwise conceal their appearance.

3. Participants must ensure that they participate in the Zoom hearing from a quiet location

where they (and the Court) will not be interrupted or disturbed during the hearing.

4. All mobile devices must be turned off or put on silent mode during the hearing.
5. Participants must refrain from speaking over other Participants.
6. Participants should make submissions in accordance with the order set out in the agenda.

If there is a need to make submissions out of sequence, Participants should make a requestin a
manner directed by the Court. The Court may ask Participants to signal when they intend to ad-
dress the Court by raising their hand (either by physically raising their hand or by using the virtual

“raise hand” feature in Zoom).
7. Participants must state their name and who they represent before addressing the Court.

8. Upon entry into the virtual waiting room, each Participant joining by video should identify
themselves, including any person off camera that may be viewing the video feed. This also allows
any audio or visual issues to be identified. Each Participant is obligated to immediately notify the

presiding judge if any additional person joins them in viewing the video feed.

9. If a Participant intends to rely on any documents, the materials you intend to rely on must
be served and shared on the relevant CaselLines bundle and all references during the hearing

should reference the Caselines page numbering associated with such CaseLines bundle.

10. If a party wishes to share certain documents during the hearing, the documents should be
provided to the Monitors in advance so that it can be added to the agenda and a method for

sharing can be set up.



TAB 2

42



43

Court File No. CV-19-616077-00CL
ONTARIO

SUPERIOR COURT OF JUSTICE
COMMERCIAL LIST

BETWEEN:

IN THE MATTER OF THE COMPANIES’ CREDITORS
ARRANGEMENT ACT, R.S.C. 1985, c. C-36, AS AMENDED

AND IN THE MATTER OF A PLAN OF COMPROMISE OR
ARRANGEMENT OF IMPERIAL TOBACCO CANADA
LIMITED AND IMPERIAL TOBACCO COMPANY LIMITED

APPLICANTS

AFFIDAVIT OF ERIC THAUVETTE
(sworn September 13, 2023)

I, Eric Thauvette, of the City of Montreal, in the Province of Quebec, the Vice President
and Chief Financial Officer of Imperial Tobacco Canada Limited (“ITCAN”), MAKE OATH

AND SAY:

1. I am the Chief Financial Officer of ITCAN and, in that role, I am responsible for all
financial-related aspects of ITCAN’s business operations. I am also an officer and director of
ITCAN’s subsidiary and the other applicant, Imperial Tobacco Company Limited (“ITCO”, and
collectively with ITCAN, the “Applicants”). As such, I have personal knowledge of the matters
deposed to herein. Where I have relied on other sources for information, I have stated the sources

of my information and believe them to be true.

2. In preparing this affidavit, I have consulted with other members of the Applicants’ senior
management team, legal, financial and other advisors of the Applicants, and representatives of FTI
Consulting Canada Inc. (“FTI” or the “Monitor”). In addition, I receive frequent updates from the

Applicants’ counsel regarding these proceedings.
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3. This affidavit is made in support of a motion by the Applicants for an order under the
Companies’ Creditors Arrangement Act, RSC 1985, ¢ C-36, as amended (the “CCAA”), extending

the Stay Period (defined below) up to and including March 29, 2024.

PART 1 - BACKGROUND

4. The Applicants were granted CCAA protection by an order of the Ontario Superior Court
of Justice (Commercial List) dated March 12, 2019 (as amended from time to time, the “Initial
Order”). The Initial Order appointed FTI as the Monitor and granted a stay of proceedings (the
“Stay”) in favour of the Applicants and certain related parties until and including April 11, 2019
or such later date as the Court may order (as extended by further court orders, the “Stay Period”).
At the most recent stay extension hearing, held on March 28, 2023, this Court extended the Stay

Period until and including September 29, 2023.

5. The Applicants sought CCAA protection following the judgment (the “Quebec
Judgment”) of the Quebec Court of Appeal on March 1, 2019, affirming a lower court decision
in favour of the Quebec Class Action Plaintiffs (the “QCAPs”) that held ITCAN, JTI-Macdonald
Corp. (“JTIM”), and Rothmans Benson & Hedges Inc. (“RBH” and, with the Applicants and
JTIM, the “Tobacco Companies”) jointly and severally liable for a maximum of $13.6 billion.
This class proceeding, together with the various consumer and government claims across the
country (the “Tobacco Litigation™), collectively seek notional recovery of hundreds of billions of

dollars from the Applicants and the other legal Canadian tobacco manufacturers.

6. Although the Applicants dispute both the legal and factual foundation of the claims asserted
in the Tobacco Litigation, as well as the corresponding quantification of damages, they ultimately

determined that it is in the best interests of the Applicants’ stakeholders to engage in a restructuring
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process with the overriding objective of preserving the value of their business and resolving all

Tobacco Claims (as defined in the Initial Order) in an orderly process under Court supervision.

7. ITCAN, JTIM, and RBH are the three major Canadian manufacturers and distributors of
tobacco products. JTIM and RBH have also been granted CCAA protection under orders made on
March 8, 2019 and March 22, 2019, respectively. Counsel for the Tobacco Companies have
consulted on common issues in order to coordinate the three CCAA proceedings to the maximum

extent possible.

PART II - THE MEDIATION AND CURRENT STATUS
OF THE CCAA PROCEEDINGS

8. At the joint comeback hearing for the ITCAN, JTIM, and RBH CCAA proceedings on
April 4 — 5, 2019 (the “Comeback Hearing”), Justice Winkler was appointed the “Court-
Appointed Mediator” in all three CCAA proceedings with a mandate to, among other things, adopt

any process he considered appropriate for facilitating a global settlement of the Tobacco Claims.

0. Pursuant to an endorsement dated May 24, 2019, the mediation conducted by the Court-
Appointed Mediator (the “Mediation”) is confidential and all steps taken or information produced
by any of the parties in the Mediation shall not be disclosed. Therefore, the description of the

Mediation and the Applicants’ participation below is general in nature.

10. During the most recent Stay Period, the Applicants have continued to engage in the
Mediation in accordance with the directions provided by the Court-Appointed Mediator, including
participating in numerous meetings with the Court-Appointed Mediator and others. In addition,

the Applicants have responded from time to time to requests for information from Tobacco
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Litigation stakeholders and uploaded documents on an as needed basis to the confidential data

room set up in connection with the Mediation.

11.

The Applicants continue to believe that the Mediation and interactions facilitated by the

Court-Appointed Mediator will allow all stakeholders to better understand the competing interests

of other parties in the CCAA proceedings, and assist in identifying a path forward for ultimately

developing a consensual plan of compromise or arrangement. The Applicants have diligently

adhered to all directions made by the Court-Appointed Mediator relating to scheduling and the

Mediation, and will continue to do so during the extended Stay Period.

12.

PART III - OTHER MATTERS

As an update to matters addressed in my prior affidavits, it is noted that:

ITCAN continued implementing the previously announced reorganization plan to ensure
its structure is fit for its current and future business needs and to align its organizational
structure and ways of working to those of the BAT Group, following the redesign
performed by the BAT Group in 2022 and at the beginning of 2023. The announced
reorganization has translated into 26 terminations, most of which have been implemented,
with a severance cost of $2.4M CAD and estimated annual savings of $7M CAD. Aside
from this reorganization plan, ITCAN continues to manage its human resources and to
adjust its organizational structure in the normal course of business, as required to meet its
current and future business needs. Although ITCAN previously announced that Roberta
Palazzetti would be taking over as Chief Executive Officer, Frank Silva was appointed as

Chief Executive Officer instead, effective April 1, 2023;
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On February 28, 2023, the Heart and Stroke Foundation of Canada (“HSF”) served its
motion record for a motion to be heard before this Court on April 14, 2023, seeking an
Order (a) providing leave to bring a motion appointing Tyr LLP as representative counsel
for the Future Tobacco Harm Stakeholders, as described in its motion record on terms set
out in its draft order; and (b) granting the proposed representative counsel “rights of
participation” in the Mediation (the “HSF Motion”). On March 14, 2023, the Monitors
each filed a Report, jointly opposing the granting of leave for HSF to bring the HSF Motion.

On June 23, 2023, the Court released its decision dismissing the HSF Motion;

Following the Health Canada consultation in the summer of 2022 on draft packaging and
labelling regulations, described in my previous affidavit, the Regulations Amending the
Tobacco Products Regulations (Plain and Standardized Appearance) came into effect in
August 2023. ITCAN is continuing to assess and prepare for the potential impact of these
Regulations on its business, with the support of the BAT Group. Product discontinuation
and rationalization are being considered for some non-strategic components of the ITCAN

portfolio;

The Quebec government has implemented a flavour ban on vaping products as of October
31, 2023. ITCAN is continuing to prepare for the impact of this ban on its business. It will

be charging the write off and returns of unsaleable products to Nicoventures;

Wallace & Carey (“W&C”), a logistics supplier and purchaser of goods, filed for CCAA
protection in June 2023. ITCAN has been able to continue business with W&C with

payment arrangements agreed upon in July 2023, which are continuing in the short term;
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In late August 2023, ITCAN suffered an intrusion into one of its IT platforms. This
platform is not business critical and the intrusion did not affect any of ITCAN’s banking,
payment, accounting or order taking functions. An internal investigation is ongoing, with
the support of the BAT Group, to gather all the facts relating to this event and to identify
potential improvements or reinforcements. For the time being, ITCAN’s estimated loss

relating to this event is immaterial;

In March of 2019, three shipping containers containing cigarettes owned by ITCAN were
stolen from the Port of Montreal while under the control of Ryder Truck Rental of Canada
Ltd. and/or related entities (“Ryder”). ITCAN’s insurer, CHUBB European Group SE
(“CHUBB”) paid ITCAN approximately $2.8M for the loss in question and initiated a
subrogated claim against Ryder in the Province of Quebec naming ITCAN and CHUBB as
plaintiffs. The subrogated claim is in the early stages of litigation and ITCAN has been
asked by CHUBB to produce relevant documents and to identify a discovery witness.
ITCAN intends to provide CHUBB with the requested assistance given the payment made

to it by CHUBB in connection with the insured loss;

ITCAN volumes declined -11.5% in the last reporting period (March 2023 to August 2023)
vs. the same period last year. Although the volume decline is affecting all the regions, it is
significantly more severe in the Western provinces and it is largely driven by the growth
of illicit trade, a finding that is consistent with the 25% year-over-year decline in tobacco
tax revenue, reported by British Columbia in their recently published 2022-23 Public
Accounts. In British Columbia and Manitoba, ITCAN’s volume decline reached -20% and

-16% respectively compared to the previous year; and
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A review of the cash flow actuals vs. forecast for the period from March 6, 2023, until
September 1, 2023, shows a net positive operating cash flow of approximately $200 million

and forecasted net cash inflow of approximately $538 million.

ITCAN has also continued, alone or in concert with BAT, with certain initiatives to

improve or streamline business operations and expand its product offering including:

The project for the replacement of automated equipment in the Ryder (ITCAN’s primary
logistics provider) distribution centres in Ontario and Quebec is ongoing and is following
a revised scope and budget, as previously reported, and the expected completion date

remains June 2024;

The distribution centre located in Brampton, Ontario is expected to move to Vaughan,

Ontario in October 2023;

ITCAN has selected a supplier for implementing the environmental risk management
measures that were previously approved by the Ministry of Environment for the Aylmer
site. This work will be conducted in the fall of 2023 and is expected to cost approximately

$600,000;

ITCAN is continuing operation of its eight VUSE stores for the sale of vape related
products including e-cigarettes, liquids and accessories. Although there were previous
plans to operate two additional retail stores in 2023, there are no longer concrete plans to

open any new stores in the next six months; and
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e Health Canada approved Zonnic for sale as a nicotine replacement product in July 2023
and ITCAN expects to start distributing this product for Nicoventures during the next stay

extension period.

14. Overall, there has been negligible disruption of the Applicants’ business operations. The
stay of proceedings has therefore achieved its objective of providing operational stability and

fostering an environment that encourages stakeholder discussions.

PART IV - STAY EXTENSION

15.  Asnoted above, the Applicants are seeking to extend the Stay Period up to and including
March 29, 2024, or for a further six-month period. The rationale for this extension requires a
consideration of the Mediation landscape and associated challenges relating to a Canadian tobacco

industry restructuring with multi-party negotiations involving diverse economic interests.

16. In my affidavit sworn March 12, 2019 (the “Initial Affidavit”) in support of the Initial
Order, the Tobacco Litigation facing the Applicants in addition to the Quebec Judgment of $13.6

billion was highlighted:

143. ITCAN is facing more than 20 large tobacco litigation claims that have been
filed across Canada (four of which are in Ontario) with claims for damages totalling
well over $600 billion. A chart outlining these proceedings and certain other
litigation across Canada is appended at Schedule A. These proceedings include the
categories described below.

144. The Government “Medicaid” Actions: These actions initiated against
ITCAN in ten provinces all arise from the enactment of special purpose provincial
legislation creating a statutory claim in favour of the provincial governments to
permit the recovery of health care costs incurred in connection with smoking-
related diseases. On a substantive basis, the legislation enacted by the various
provinces and resultant litigation is virtually identical except for some differences
in Quebec.
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149. Smoking/Health Class Actions: Non-government plaintiffs have initiated
substantially similar proposed smoking and health class actions against ITCAN in
a number of provinces.! Many of the class actions name ITCAN, BAT, the BAT
Affiliates, the other two major Canadian tobacco manufacturers, a number of other
international corporations, the Canadian Tobacco Manufacturers’ Council and
several ex juris tobacco companies and seek unspecified damages on behalf of
individuals who have suffered chronic respiratory diseases, heart diseases or
cancer.

151. Ontario Tobacco Grower Class Action: On December 11, 2009, ITCAN
was served with a class action filed by Ontario tobacco farmers and the Ontario
Flue Cured Tobacco Growers’ Marketing Board (“Growers’ Action”). Separate but
identical suits were also served on JTI and RBH. The Plaintiffs allege that, during
1989-1995, ITCAN improperly paid lower prices for tobacco leaf destined for duty-
free products, as opposed to the higher domestic leaf price. The suit claims $50
million in damages ...

51

The Schedule “A” Pending Litigation chart referenced in the Initial Affidavit is attached

as Exhibit “A” for ease of reference.

18.

In addition to the foregoing, Representative Counsel for individuals asserting claims or

entitled to assert claims for a Tobacco-Related Wrong (a “TRW Claim”) was appointed by Order

dated December 9, 2019. The scope of the Representative Counsel mandate and rationale for

appointment, including the statement that “these restructurings are amongst the most complex in

CCAA history”, was summarized by the Honourable Justice McEwen in January 3, 2020 Reasons

for Decision attached as Exhibit “B”:

[22] The Tobacco Monitors, as noted, propose that Representative Counsel will
represent individuals with TRW Claims in all provinces and territories to the extent
that they are not currently represented in the Certified Class Actions. These would
include various residual tobacco-related disease claims that fall outside the certified
class definitions in the Certified Class Actions, claims that are currently the subject
of the Uncertified Actions and the tobacco-related claims for which no individual
or class proceedings have been commenced. Of course, it would not include the
provinces’ health cost recovery claims nor the existing, uncertified commercial

1

Not only are the issues in the various class actions similar, seven of the class actions in the provinces of Ontario,
Nova Scotia, Manitoba, Saskatchewan, Alberta and British Columbia were filed by the same law firm.
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class actions in Ontario which have been commenced by the tobacco growers and
producers.

[23] Inorder to achieve a pan-Canadian global settlement, the Tobacco Monitors
submit it is necessary to appoint Representative Counsel to ensure that the TRW
Claims, as defined, are addressed in an efficient, timely and consistent manner. The
TRW Claimants are scattered across the country. Most do not have any
representation and likely do not have the ability or resources to advance their claims
in these complex CCAA proceedings.

[28] The TRW Claimants, as noted, are vulnerable individuals in complex
proceedings where they are unorganized and likely lack resources. The Applicants
and indeed all stakeholders will benefit from a pan-Canadian settlement.

[42] I agree with the Tobacco Monitors that a single point of contact is critical
in these proceedings. As I have previously indicated, these restructurings are
amongst the most complex in CCAA history for a number of reasons, which include
the vast number and size of the complicated tobacco-related actions that have been,
or could be, commenced against the Applicants.

19. The ongoing Mediation must therefore balance the interests of a broad array of Tobacco
Litigation claimants ranging from provincial governments with statutory claims to individuals with
personal injury claims reduced to judgment, to asserted and unasserted personal injury claims

under the umbrella of the Representative Counsel.

20. There is also a significant additional layer of complexity in this restructuring, as it
encompasses three separate global industry groups, not just individual Canadian companies, each
of which are operating different businesses in Canada, with different business models and

structures.

21. This Honourable Court has recognized the importance of the Mediation to all stakeholders,
including the Tobacco Companies, by granting Stay Period extensions from time to time. Many of
the Stay Extensions have been unopposed but this Honourable Court has been required on occasion

to consider stakeholder requests for Stay Period extensions of less than six months.



53
-11 -

22. Earlier in the CCAA proceedings, the QCAPs opposed a six-month Stay Period extension
to March 6, 2020. The Honourable Justice McEwen addressed this opposition in an October 3,
2019 endorsement and related reasons released October 18, 2019, both attached as Exhibit “C”.
More recently, Stay Period extensions of six months were opposed by various stakeholders, as
addressed by the Honourable Justice McEwen in endorsements of September 29, 2022 and March
30, 2023 attached as Exhibits “D” and “E”, respectively. After considering various factors, the

Honourable Justice McEwen granted the six-month extensions in each case.

23. The considerations taken into account by the Court relating to Stay Period extension
requests have evolved over time. That said, the Applicants have a vested interest in the successful
conclusion of the Mediation and have committed throughout to a negotiated global resolution of

the Tobacco Claims with the assistance of the Mediator.

24. There has been significant progress in the Mediation, and the Applicants believe that a
shorter stay extension may impede that progress going forward. ITCAN affirms its commitment
to the Mediation process and its ongoing support of the Mediation objectives. The timelines for
the Mediation are governed by — among other things — the Mediator, the numerous participants
(each of whom has unique and often times divergent interests), and the underlying issues in
dispute. Accordingly, they are largely beyond the Applicants’ control, and any perceived delays
in the process cannot be attributed to ITCAN. To the contrary, the Applicants have acted in good
faith, without delay and in accordance with the applicable timelines, throughout the Mediation
process. Due to the confidential nature of the Mediation process, however, the Applicants cannot
comment further on the nature or extent of the progress to date or what issues remain to be resolved

by the parties.
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25. The Applicants, with the assistance of the Monitor, have prepared an updated Cash Flow
Forecast for the 30-week period commencing the week of September 4, 2023, through the week
of March 29, 2024, which reflects that the Applicants are projected to have sufficient funding to
continue to operate in the normal course during the proposed extension of the Stay Period. I
understand that the Monitor will be attaching the updated Cash Flow Forecast with its report that

will be filed with the Court.

26. The Monitor has expressed its support for the extension of the Stay Period to March 29,

2024.

SWORN BEFORE ME over videoconference
this 13" day of September, 2023 in accordance
with O. Reg. 431/20, Administering Oath or
Declaration Remotely. The affiant is located in
the City of Montréal, in the Province of Quebec
and the commissioner is located in the City
Toronto, in the Province of Ontario.

) f\
////;//pZ/ Evic ﬁV\b

Commissioner for Taking Affidavits ERIC THAUVETTE
MARLEIGH ERYN DICK
LSO# 793908
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AFFIDAVIT OF ERIC THAUVETTE, SWORN BEFORE ME
OVER VIDEO CONFERENCE
THIS 13" DAY OF SEPTEMBER, 2023.
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Commissioner for taking affidavits




S7

Schedule A - Litigation

Copies of the first page of each of the statements of claim referenced in the chart below are attached
to this Affidavit as Exhibit “V”.

Jurisdiction Description

l. Government Medicaid Actions

Alberta On May 31, 2012, Alberta enacted its Crown’s Right of Recovery Act. On
August 8, 2012, ITCAN was served with the suit naming ITCAN, BAT,
the BAT Affiliates, other Canadian and international tobacco
manufacturers and the Canadian Tobacco Manufacturers’ Council as
defendants. The claim seeks damages quantified at $10 billion. This case
remains at a preliminary stage. No trial date has been set.

British Columbia On January 24, 2001, British Columbia enacted the Tobacco Damages
and Health Care Costs Recovery Act. The provincial government filed a
suit against ITCAN, the BAT Affiliates, other Canadian and international
tobacco manufacturers, and the Canadian Tobacco Manufacturers’
Council. The action did not specify an amount claimed, but seeks to
recover the present value of the total expenditures supposedly incurred
by the government for health care benefits provided for Insured persons
resulting from tobacco-related diseases or the risk thereof, as well as the
present value of the estimated total expenditure that could reasonably be
expected will be provided for the same purposes. An expert report filed
by the province in early 2017 estimated damages to be around $118
billion. Document production is ongoing and examinations for discovery
commenced in January 2018. No trial date has been set.

Manitoba On June 13, 2006, Manitoba enacted its Tobacco Damages Health Care
Costs Recovery Act. ITCAN was served with the suit on July 4, 2012
naming ITCAN, BAT, the BAT Affiliates, other Canadian and
international tobacco manufacturers and the Canadian Tobacco
Manufacturers’ Council as defendants. The province did not quantify the
damages. This case remains at a preliminary stage and no trial date has
been set.

New Brunswick On March 14, 2008, the government of New Brunswick filed a Medicaid
suit against ITCAN, BAT, the BAT Affiliates, other Canadian and
international tobacco manufacturers and the Canadian Tobacco
Manufacturers’ Council. ITCAN was served on April 10, 2008. Damages
have been quantified by the Province in the range of $11-$60 billion
(from 1954 to 2060). Pursuant to a case management order, the trial is
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Jurisdiction

Description

scheduled to commence on November 4, 2019. The trial date will have to
be rescheduled as a result of certain recently-released motion decisions.

Newfoundland and
Labrador

On January 8, 2011, Newfoundland and Labrador enacted its Tobacco
Damages and Health Care Costs Recovery Act and filed a lawsuit against
ITCAN, BAT, the BAT Affiliates, the other two major Canadian
manufacturers, a number of other international corporations and the
Canadian Tobacco Manufacturers’ Council. No damages have been
specified. ITCAN was served on February 8, 2011 and has filed its
defence. Document production commenced in 2018. No trial date has
been set.

Nova Scotia

On December 8, 2005, the province of Nova Scotia enacted its Tobacco
Damages and Health-Care Costs Recovery Act. On January 22, 2015,
ITCAN was served with the Nova Scotia Medicaid suit naming ITCAN,
BAT, the BAT Affiliates, other Canadian and international tobacco
manufacturers and the Canadian Tobacco Manufacturers’ Council as
defendants. The damages have not been quantified by the province.
ITCAN delivered its Statement of Defence on July 3, 2015. This case
remains at a preliminary stage and no trial date has been set.

Ontario

See description in the body of the Affidavit.

Prince Edward
Island

On June 12, 2012, Prince Edward Island enacted its Tobacco Damages
and Health Care Costs Recovery Act. ITCAN was served with the PEI
Medicaid suit on November 15, 2012 naming ITCAN, BAT, the BAT
Affiliates, other Canadian and international tobacco manufacturers and
the Canadian Tobacco Manufacturers’ Council as defendants. The
damages have not been quantified by the province. ITCAN delivered its
Statement of Defence in February 2015. This case remains at a
preliminary stage and no trial date has been set.

Quebec

On August 25, 2009, ITCAN and the other Canadian tobacco
manufacturers filed a constitutional challenge of the Quebec Medicaid
Legislation. The basis of the challenge is the Quebec Charter of Human
Rights and Freedoms, and the abrogation of prescription rights that
ITCAN has relied on in the Quebec class actions. On March 5, 2014,
ITCAN’s challenge was dismissed. ITCAN filed its Inscription in Appeal
of this judgment on April 4, 2014 and on September 28, 2015, the Quebec
Court of Appeal confirmed the first instance judgment dismissing the
Corporation's challenge. ITCAN did not appeal the Quebec Court of
Appeal judgment to the Supreme Court of Canada.

On June 8, 2012, the Quebec Medicaid suit was served upon ITCAN. The
suit also names B.A.T. Industries p.l.c., British American Tobacco
(Investments) Limited, the two other major Canadian manufacturers and
several other ex juris tobacco companies. The suit claims $60 billion in
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Jurisdiction Description
medical recoupment costs. ITCAN filed its plea on December 15, 2014.
The case remains at a preliminary stage and no trial date has been set.
Saskatchewan In April 2007, Saskatchewan enacted its Tobacco Damages and Health

Care Costs Recovery Act. ITCAN was served with the Saskatchewan
Medicaid suit on July 3, 2012 naming ITCAN, BAT, the BAT Affiliates,
other Canadian and international tobacco manufacturers and the
Canadian Tobacco Manufacturers’ Council as defendants. The damages
have not been quantified by the province. ITCAN delivered its Statement
of Defence in February 2015. This case remains at a preliminary stage
and no trial date has been set.

I1. Class Actions

Quebec

See description in the body of the Affidavit.

British Columbia

On May 14, 2003, legal proceedings were filed against ITCAN by
Kenneth Knight in the Supreme Court of British Columbia. The class
action was certified on behalf of British Columbians who purchased
ITCAN’s cigarettes bearing “light” and “mild” descriptors on the
packaging. The action alleges that ITCAN engaged in “deceptive trade
practices” contrary to the provincial Trade Practices Act in the marketing
of its cigarette brands with these descriptors. The proceedings seek to
enjoin ITCAN from using these descriptors on its cigarette brands, as well
as the compensation of all amounts spent by the proposed class on the
said products, and the disgorgement of profits from the sale of these
products (although liability is limited to 1997 onwards). On April 30,
2004, ITCAN filed its Statement of Defence. After several preliminary
motions and appeals, the action remains at a preliminary stage and no trial
date has yet been set.

Nova Scotia,
Manitoba,
Saskatchewan,
Alberta

In June 2009, four smoking and health class actions were filed in Nova
Scotia (the Semple claim), Manitoba (the Kunta claim), Saskatchewan
(the Adams claim) and Alberta (the Dorion claim) by the same law firm.
The suits name ITCAN, BAT, the BAT Affiliates, the two other major
Canadian tobacco manufacturers, the Canadian Tobacco Manufacturers’
Council and several ex juris tobacco companies. The Adams claim has
since been discontinued against BAT, the BAT Affiliates and Ryesekks
p.l.c. All cases remain at a preliminary stage, and damages have not been
quantified by the Plaintiffs. No certification materials have been
delivered and no dates for the certification motion have been set.

British Columbia

On July 16, 2010, two new smoking and health class actions were filed
against ITCAN in British Columbia. These suits were filed by the same
law firm that filed the four smoking and health claims in Nova Scotia,
Manitoba, Saskatchewan, and Alberta in June 2009, and named the same




60

Jurisdiction

Description

defendants: ITCAN, BAT, the BAT Affiliates, the two other major
Canadian tobacco manufacturers, the Canadian Tobacco Manufacturers’
Council and several ex juris tobacco companies. The Bourassa claim is
allegedly filed on behalf of all individuals who have suffered chronic
respiratory disease and the McDermid claim proposes a class based on
heart disease. Both claims state that they have been brought on behalf of
those who have smoked a minimum of 25,000 cigarettes. Both class
actions have been dismissed against BAT, Carreras Rothmans Limited
and Ryesekks p.l.c. No damages have been quantified and the suits
remain at a preliminary stage. No certification motion materials have
been delivered and no date for the certification motions have been set.

Ontario

On June 27, 2012 a smoking and health class action was filed against
ITCAN in Ontario (the “Ontario Class Action”). These suits were filed
by the same law firm that filed the four smoking and health claims in
Nova Scotia, Manitoba, Saskatchewan, and Alberta in June 2009 and the
two claims in British Columbia in July 2010. The suit names ITCAN,
BAT, the BAT Affiliates, the other two major Canadian tobacco
manufacturers, a number of other international corporations, the
Canadian Tobacco Manufacturers’ Council and several ex juris tobacco
companies and seeks unspecified damages on behalf of individuals who
have suffered chronic respiratory diseases, heart diseases or cancer. No
damages have been quantified and the suit remains at a preliminary stage.
No certification motion materials have been delivered and no date for the
certification motion has been set.

Ontario

See description of the Growers’ Action in the body of the Affidavit.

I11.  Other Proceedings

Ontario

In 2005, the Plaintiff, Ragoonanan, was denied certification of a class
proceeding on behalf of “all persons who suffered damage to persons
and/or property as a result of fires occurring after October 1, 1987, due to
cigarettes that did not automatically extinguish upon being dropped or
left unattended.” In 2011, the Court granted the Plaintiff’s request to
continue as an individual action against ITCAN. The Plaintiff’s
Statement of Claim does not specify the amount of pecuniary damages,
but the amount claimed will be in excess of $11 million. ITCAN has filed
its defence. The case remains at a preliminary stage.

Ontario

On September 12, 2003, a suit was brought against ITCAN by Scott
Landry before the London Ontario Small Claims Court. The Plaintiff
alleges that ITCAN was negligent for failing to warn him that nicotine is
addictive and dangerous and seeks an amount of $10,000 to cover the
costs of fighting his addiction. ITCAN filed its Statement of Defence on
or about July 24, 2003. At a pre-trial conference on October 31, 2003, the
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Plaintiff agreed to provide ITCAN with particulars regarding his claim.
The case has been in abeyance since that time.

Ontario

On June 12, 1997, a suit was brought against ITCAN by Joseph Battaglia
before the North York Ontario Small Claims Court. The Plaintiff alleged
that he suffered from heart disease and that ITCAN was negligent for
failing to warn that nicotine is addictive and dangerous. He sought an
amount of $6,000. ITCAN filed its Statement of Defence on or about June
27, 1997. After a trial, a judgment was rendered on 1 June 1, 2001,
dismissing the Plaintiff’s claim. On July 2, 2001 an appeal was filed by
the Plaintiff. The appeal was never heard and the Plaintiff passed away
on September 3, 2004. The case has been in abeyance since that time.

Nova Scotia

On April 19, 2002, ITCAN was served with an individual product liability
claim for unspecified damages alleging that the Plaintiff, Peter Stright, is
addicted to tobacco and developed Buerger’s disease as a result of
smoking. ITCAN filed its Statement of Defence in 2004 and certain
documents were subsequently produced by the Plaintiff. No trial date has
been set.

Quebec

On December 12, 2016, ITCAN was served with a Statement of Claim
filed by Roland Bergeron in the Small Claims Division of the Court of
Québec in Saint-Hyacinthe. The Plaintiff alleges that he was diagnosed
with pulmonary emphysema in 2015 and is claiming $15,000 in damages
for harm to his health. On December 28, 2016, ITCAN filed a
contestation to the claim, denying the allegations and arguing that the
matter should be stayed pending the outcome of the Blais class action, as
the legal issues raised in both proceedings are the same. On February 17,
2017, the Plaintiff consented to the stay request and on February 22, 2017,
the Court granted the stay request.
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CITATION: In The Matter of the Companies’ Creditors Arrangement Act, R.S.C. 1985, ¢.
C-36, As Amended and In The Matter of a Plan of Compromise or Arrangement, 2020 ONSC 61
COURT FILE NOS.: CV-19-615862-00CL, CV-19-616077-00CL, and CV-19-616779-00CL

DATE: 20200103

ONTARIO

SUPERIOR COURT OF JUSTICE

BETWEEN:

In The Matter of the Companies’ Creditors
Arrangement Act, R.S.C. 1985, c. C-36, As
Amended

AND:

In The Matter of a Plan of Compromise or
Arrangement of JTI-Macdonald Corp.

AND:

In The Matter of a Plan of Compromise or
Armrangement of Imperial Tobacco Canada
Limited and Imperial Tobacco Company
Limited

AND:

In The Matter of a Plan of Compromise or
Arrangement of Rothmans, Benson &
Hedges Inc.

R N N N N R L N N T A T

Robert I. Thornton, John Finnigan and
Leanne M. Williams, counsel for the
Applicant, JTI-Macdonald Corp.

Deborah Glendinning and Craig Lockwood,
counsel for the Applicant, Imperial Tobacco
Canada Limited and Imperial Tobacco
Company Limited

Paul Steep, James Gage and
Heather Meredith, counsel for the Applicant,
Rothmans, Benson & Hedges Inc.

Avram Fishman, Mark E. Meland, Andre
Lesperance, Bruce Johnston and Harvey

Chaiton, counsel for Quebec Class Action
Plaintiffs

Jacqueline Wall, counsel for Her Majesty
The Queen In Right of Ontario

Lily Harmer, counsel for Her Majesty The
Queen In Right of Alberta and’
Newfoundland & Labrador

Michael Fizenga, counsel for the
Consortium

Nicholas Kluse, counsel for Philip Morris
International Inc.

Natasha MacParland, counsel for FTI
Consulting Canada Inc., Monitor of Imperial
Tobacco Canada Limited and Imperial
Tobacco Company Limited
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Tobacco Canada Limited and Imperial
Tobacco Company Limited

Linc Rogers, counsel for Deloitte
Restructuring Inc., Monitor of JTI-
Macdonald Corp.

Jane Dietrich, counsel for Emst & Young
Inc., Monitor of Rothmans, Benson &
Hedges Inc.

Adam Slavens, counsel for the Receiver of
JTI-Macdonald Corp. and JTIM Canada
LCC

Douglas Lennox, counsel in certified British
Columbia Class Action

Robert Cunningham, counsel for Canadian
Cancer Society

Joel Rochon and Peter Jervis, counsel for
Moving Counsel

R N N L o N

Nadia Campion, counsel for Court-

Appointed Mediator
HEARD: December 6, 2019
REASONS FOR DECISION
MCEWEN J.
OVERVIEW

[1] ITI-Macdonald Corp. (“JTIM™), Imperial Tobacco Canada Limited and Imperial Tobacco
Company Limited (“Imperial”), and Rothmans, Benson & Hedges Inc. (“RBH”) (collectively “the
Applicants”) have filed for protection pursuant to the provisions of the Companies’ Creditors
Arrangement Act, R.S.C. 1985, c. C-36 (the “CCAA”) seeking a resolution of the multiple,
significant litigation claims.
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[2]  These CCA4A4 proceedings are complex in nature and involve a number of significant
tobacco-related actions that have been brought against the Applicants as well as a number of
potential tobacco-related claims which are currently unasserted or unascertained.

[3] On December 6, 2019 the three Monitors (Deloitte Restructuring Inc. in its capacity as
court-appointed Monitor of JTIM, FTI Consulting Canada Inc. in its capacity as court-appointed
Monitor of Imperial and Ernst & Young Inc. in its capacity as court-appointed Monitor of RBH)
(collectively the “Tobacco Monitors™) brought a joint motion in all three Applications seeking
advice and directions with respect to orders appointing Representative Counsel regarding the
unasserted and unascertained claims. The Tobacco Monitors proposed that Representative Counsel
— The Law Practice of Wagner & Associates, Inc. (“Wagners™) — would advance claims on behalf
of individuals (the “TRW Claimants™), with some limited exceptions described below, who have
asserted claims or may be entitled to certain claims for a Tobacco-Related Wrong (the “TRW
Claims™).

[4] The thrust of the joint motion is that the multiplicity of actions against the Applicants across
Canada do not provide comprehensive representation for all individuals in these CCA4
proceedings.

[5] It is therefore necessary to have representation for all of the TRW Claimants so that they
may be properly represented with respect to the primary goal of these CCA4 proceedings — a pan-
Canadian global settlement. This will benefit the TRW Claimants, the Applicants and all
stakeholders.

[6] The proposed Representative Counsel, Wagners, would represent all individuals outside of
those claims that are currently the subject of a previously certified class action. There are currently
three certified class actions. Two by the Quebec Class Action Plaintiffs (“QCAP”) and one in
British Columbia (the “Knight Class Action™) (collectively the “Certified Class Actions™).

[7] At the hearing of the joint motion, Rochon Genova LLP and The Merchant Law Group
(collectively “Moving Counsel”) sought permission to appear as co-counsel with Wagners.
Moving Counsel seek to become involved in these Applications since The Merchant Law Group
issued eight tobacco-related statements of claim, all of which are uncertified (the “Uncertified
Actions™), as follows:.

» Suzanne Jackiin v. Canadian Tobacco Manufacturers’ Council et al., No. 53974/12
(Ontario)

e Barbara Bourassa on behalf of the estate of Mitchell David Bourassa v. Imperial Tobacco
Canada Limited et al., No. 10-2780 (British Columbia)

e Roderick Dennis McDermid v. Imperzal Tobacco Carada Limited et al., No. 10-2769
(British Columbia)

e Linda Dorion v. Canadian Tobacco Manufacturers’ Council et al., No. 0901-08964
(Alberta)



67

Page: 4

e Thelma Adams v. Canadian Tobacco Manufacturers’ Council et al., No. 916
(Saskatchewan)

o  Thelma Adams v. Canadian Tobacco Manufacturers’ Council et al., No. 1036
(Saskatchewan)

e Ben Semple v. Canadian Tobacco Manufacturers’ Council et al., No. 312869 (Nova
Scotia)

o Deborah Kunta v. Canadian Tobacco Manufacturers’ Council et al., No. CI09-01- 61479
(Manitoba)

[8] Moving Counsel seek to represent the interests of the proposed class members in the
Uncertified Actions. In essence, Moving Counsel would partner together, with Rochon Genova
LLP acting as lead counsel within their team. Moving Counsel would then act on behalf of
individuals who could be included in the Uncertified Actions, while Wagners would act for the
remaining individuals in Canada (outside of the Certified Class Actions above).

9] On December 9, 2019 I granted the Tobacco Monitors’ motion and denied the request of
Moving Counsel to act as co-counsel with Wagners, with Reasons to follow.

[10] I am now taking the opportunity to provide those Reasons.
THE ADJOURNMENT REQUEST

[11] At the commencement of the motion, Moving Counsel sought an adjournment. It was
opposed by the Tobacco Monitors, the Applicants, Quebec, the provinces of British Columbia,
Manitoba, New Brunswick, Nova Scotia, Prince Edward Island and Saskatchewan (collectively
“the Consortium™), QCAP and the Knight Class Action. No stakeholder supported the adjournment
request.

[12] The basis for the adjournment request was as follows:

e Rochon Genova LLP had just been retained by The Merchant Law Group on December 4,
2019.

e Moving Counsel wanted to file additional materials to support the position that they be
allowed to act.

¢ Moving Counsel had an important role to play in the ongoing CCAA proceedings.

e It was important that the individuals in the Uncertified Actions have their own
representation.

e Only a short adjournment was required and there would be no prejudice to the other
stakeholders.
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[13] After hearing submissions I denied the adjournment request subject to the caveat that if
something arose during argument with respect to the appointment of Representative Counsel that,
in my view, required an adjournment, I would reconsider the issue. No such issue arose.

[14] In denying the request for an adjournment I accepted the submissions of the Tobacco
Monitors and supporting stakeholders as follows:

¢ The Merchant Law Group had been advised verbally of the motion on November 21, 2019.

e The motion materials were served on both The Merchant Law Group and Rochon Genova
LLP on November 25, 2019, with supporting reports being delivered on November 26,
2019, all within the timelines required by the Rules of Civil Procedure, R.R.O. 1990, Reg.
194..

o The Initial Orders in both the JTIM and RBH proceedings provided timelines for service
of motions which were met by the Tobacco Monitors® counsel.

» Neither The Merchant Law Group, nor Rochon Genova LLP, complied with the portions
of the Initial Orders with respect to the required timelines to file responding materials to a
motion.

* A short adjournment would be next to impossible given the number of counsel involved
and the pending holiday season.

¢ There would be prejudice if the motion was adjourned. Significant progress has been made
in the court-ordered mediation before the Honourable Warren Winkler, Q.C. This
mediation was at a critical stage and any delays would upset significant milestones, some
of which have occurred between the date of the hearing and the release of these Reasons.

[15] Moving Counsel did not file any materials to support the request for an adjournment
although, in my view, they had a reasonable amount of time to do so. They were, however, able to
provide fulsome affidavit evidence in support of their position that they ought to be retained to
represent individuals.in the Uncertified Actions commenced by The Merchant Law Group.

[16] Inthese circumstances, an adjournment was not warranted or necessary given the affidavit
filed by Moving Counsel and the well-informed submissions they were able to make after the
adjournment request was denied.

THE TOBACCO MONITORS’ MOTION TO APPOINT REPRESENTATIVE COUNSEL

[17] I will first deal with whether Representative Counsel ought to be appointed and then
whether Moving Counsel ought to be able to represent those individuals potentially able to claim
in the Uncertified Actions.

[18] At the outset it bears noting that no stakeholder opposes the Tobacco Monitors® motion to
appoint Wagners as Representative Counsel to represent all TRW Claimants. The Applicants and
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significant stakeholders such as the Consortium, QCAP and the Knight Class Action consent.
Other significant stakeholders, being Ontario, Quebec, Alberta and Newfoundland & Labrador,
expressly do not oppose.

Jurisdiction

[19] T accept the Tobacco Monitors’ submission that Canadian courts have junsdiction to
appoint Representative Counsel in insolvency proceedings pursuant to both s. 11 of the CCA4 and
r. 10.01 of the Rules of Civil Procedure. Section 11 of the CCAA affords this court broad discretion
to make “any order that it considers appropriate in the circumstances” while r. 10.01(f) permits
this court to “appoint one or more persons to represent any person or class of persons who are ...
unascertained or who have a present, future, contingent or unascertained interest in or may be
affected by the proceeding and who cannot be readily ascertained, found or served.”

[20] On a number of occasions courts have used the aforementioned provisions to appoint
counsel to represent a broad range of litigants in complicated CCA4 proceedings: see Cash Store
Financial Services, Re, 2014 ONSC 4567, Montreal, Maine & Atlantic Canada Co., Re (April 4,
2014), Doc. 450-11-000167-134 (Q.C.S.C.); and Sears Canada Inc., Re (January 25, 2018), Court
File No. CV-17-11846-00CL (Ont. 8.C.).

[21] Based on the above, I am satisfied that I have the jurisdiction to appoint Representative
Counsel to represent the TRW Claimants in these proceedings. No one took issue with this court
having jurisdiction.

The TRW Claims

[22] The Tobacco Monitors, as noted, propose that Representative Counsel will represent
individuals with TRW Claims in all provinces and territories to the extent that they are not
currently represented in the Certified Class Actions. These would include various residual tobacco-
related disease claims that fall outside the certified class definitions in the Certified Class Actions,
claims that are currently the subject of the Uncertified Actions and the tobacco-related claims for
which no individual or class proceedings have been commenced. Of course, it would not include
the provinces’ health cost recovery claims nor the existing, uncertified commercial class actions
in Ontario which have been commenced by the tobacco growers and producers.

[23] In order to achieve a pan-Canadian global settlement, the Tobacco Monitors submit it is
necessary to appoint Representative Counsel to ensure that the TRW Claims, as defined, are
addressed in an efficient, timely and consistent manner. The TRW Claimants are scattered across
the country. Most do niot have any representation and likely do not have the ability or resources to
advance their claims in these complex CCA4 proceedings.

[24] As mentioned, The Merchant Law Group has commenced Uncertified Actions in British
Columbia, Alberta, Saskatchewan, Manitoba, Ontario and Nova Scotia. No class proceedings or
individual proceedings have been commenced in New Brunswick, Newfoundland & Labrador,
Prince Edward Island or any of the Territories.
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{251 Overall, the TRW Claimants, as defined in the draft order, are individuals who assert or
may be entitled to assert claims with respect to a broad range of alleged wrongs generally relating
to tobacco-related personal injury. I accept that the broad definition of the TRW Claimants is
satisfactory and it can be refined at a later period.

It is Appropriate to Appoint Representative Counsel

[26] In determining whether it is appropriate to appoint Representative Counsel, I agree with
the Tobacco Monitors’ submission that the relevant factors are set out in Canwest Publishing Inc.,
2010 ONSC 1328, at para. 21, as follows:

¢ The vulnerability and resources of the group sought to be represented.
e Any benefit to the companies under CCAA protection.

o The facilitation of the administration of the proceedings and efficiency.
¢ Any social beﬁeﬁt to be derived from representation of the group.

o The avoidance of a multiplicity of legal retainers.

e Whether representative counsel has already been appointed for those who have similar
interests to the group seeking representation and is prepared to act for the group seeking
the order.

¢ The balance of convenience and fairness.
¢ The position of other stakeholders and the monitors.
f27] Inthis case I accept that all of the factors have been met.

[28] The TRW Claimants, as noted, are vulnerable individuals in complex proceedings where
they are unorganized and likely lack resources. The Applicants and indeed all stakeholders will
benefit from a pan-Canadian settlement.

[29] Without Representative Counsel the administration of these proceedings would be
cumbersome and perhaps undoable. The appointment of Representative Counsel will facilitate
efficiency and make the proceedings more cost effective by providing a clear mechanism for
communicating with the TRW Claimants.

[30] The social benefits of access to justice, in the facilitating of a complex restructuring, are
met. At this time many of the TRW Claims are unascertained and unasserted. As such, many of
the TRW Claimants are likely unaware of these CCAA proceedings. The Representation Order
sought would further promote access to justice by giving the TRW Claimants a powerful, single
voice in the process.
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[31] A multiplicity of legal retainers between several counsel is also obviated which will save
time and money. The TRW Claimants would also be assisted by Representative Counsel acting as
a single point of contact among all of the other stakeholders, the Applicants and the Tobacco
Monitors.

[32] The balance of convenience and fairness favour the retainer of Representative Counsel as
no firm is currently advancing a certified class action and is prepared to act for the TRW Claimants.
None of the other stakeholders object and significant stakeholders consent to the orders sought.

[33] Wagners has the necessary expertise. Once again, no one opposes the appointment of
Wagners as Representative Counsel, This includes Moving Counsel, notwithstanding their
position that they be appointed as co-counsel with Wagners.

[34] Wagners, which is based in Halifax, is recognized as a leading class action law firm. I am
satisfied that, as a result of their experience in the area, they have demonstrated the necessary
expertise in class action matters to represent the TRW Claimants. Additionally, I am satisfied that
the method proposed by the Tobacco Monitors infuses the necessary degree of independence in
Wagners so that they can vigorously represent the TRW Claimants.

[35] Last, Wagners is not conflicted in this matter and will take the necessary steps to ensure
that no conflicts arise.

MOVING COUNSEL SHOULD NOT BE APPOINTED AS CO-COUNSEL
Position of Moving Counsel

f36] While Moving Counsel do not oppose Wagners being appointed as Representative
Counsel, they submit that they ought to be appointed as co-counsel for the following reasons:

e The court should be hesitant to displace The Merchant Law Group who is counsel of record
in the eight Uncertified Actions.

e Rochon Genova LLP, who would be lead counsel, is well qualified to assist.

e Involving Moving Counsel would provide “additional firepower” on behalf of the TRW
Claimants, which would be of benefit to them.

* Moving Counsel should not be denied the right to represent the plaintiffs in the Uncertified
Actions simply because the actions have not been certified. Rochon Genova LLP has
represented plaintiffs in similar circumstances, such as the proposed class members in the
well-known Lac-Mégantic matter.

e In circumstances where Wagners' appointment is unopposed, Moving Counsel would
enjoy greater independence and be in a better position to advocate on behalf of the proposed
class members in the Uncertified Actions.
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Position of the Tobacco Monitors
[37] The Tobacco Monitors primarily submit as follows:

e The Merchant Law Group is not in a solicitor-client relationship with individuals outside
of the eight individuals named in the Uncertified Actions.

s Wagners would represent all TRW Claimants equally and impartially.

» It is important to have a single point of contact. This will ensure efficiency and clarity, and
control costs.

e The within motion is not a carriage motion. Therefore, only the Canwest factors ought to
apply. '

e Wagners, pursuant to the terms of the proposed order, can retain additional counsel of its
choosing to assist, if need-be.

e Rochon Genova LLP would be acting in a conflict of interest since it already represents
plaintiffs bringing claims against Imperial.

e Adding Moving Counsel as co-counsel will only complicate matters, add delay and is
contrary to the wishes of the Applicants and significant stakeholders in a scenario where
no stakeholder supports the position taken by Moving Counsel.

Analysis

[38] I accept the position of the Tobacco Monitors and the supporting submissions of the
Consortium and QCAP.

[39] First, I accept that based on the authority set out in Pearson v. Inco. Ltd. (2001), 57 O.R.
(3d) 278 (S.C.), leave to appeal to Div. Ct. refused [2002] O.J. No. 2134 (5.C.) (at paras. 13 and
18), The Merchant Law Group is not in a solicitor-client relationship with the proposed class
members in the Uncertified Actions. In fact, The Merchant Law Group, on its own website, states
that potential class members who provide contact information are not creating a solicitor-client
relationship.

[40] We are therefore left with the situation where The Merchant Law Group, and ultimately
Moving Counsel, represent eight individual clients at this point in time.

[41]  Further, it cannot be ignored that The Merchant Law Group has taken no steps to advance
the Uncertified Actions it has commenced. All eight of them have remained dormant since they
were issued between 2009 to 2012. Moving Counsel has filed no materials to suggest otherwise,
In these circumstances it can hardly be said that any meaningful steps have been taken to the
benefit of proposed class members.
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[42] I agree with the Tobacco Monitors that a single point of contact is critical in these
proceedings. As I have previously indicated, these restructurings are amongst the most complex in
CCAA history for a number of reasons, which include the vast number and size of the complicated
tobacco-related actions that have been, or could be, commenced against the Applicants.

[43] I further agree with the Tobacco Monitors that the most efficient and cost-effective way to
deal with the TRW Claimants is to appoint a single law firm which can deal with all of the claims
in an even-handed manner throughout Canada. To add Moving Counsel at this stage would unduly
complicate matters and add expense and delay. This is particularly true where The Merchant Law
Group has taken no steps over several years and now Moving Counsel would have to quickly
prepare and become involved as co-counsel representing a discrete group different from the TRW
Claimants that would be represented by Wagners. The legal team proposed by Moving Counsel in
its filed affidavit has already changed and one of the counsel proposed is no longer prepared to
act. '

[44] Additionally, Moving Counsel submits that they be paid in the discretion of the Court-
Appointed Mediator at the end of the proceedings, which adds an element of uncertainty and added
expense in a situation where Wagners has agreed to work for an hourly rate.

[45] These matters are far different from the Lac-Mégantic case due to their national scope and
number of significant and varied claims. Further, in Lac-Mégantic, there was no proposal similar
to the one being made by the Tobacco Monitors.

[46] Inthisregard, it is also important to repeat that this is a purely procedural motion to provide
representation for the TRW Claimants to promote a pan-Canadian settlement. It is not a carmriage
motion.

[471 Rochon Genova LLP would also have to deal with its current conflict, for which it provides
no clear path.

[48] Overall, I am of the view that when all significant stakeholders support, or do not oppose,
the appointment of Wagners, and based on the above analysis and submissions by the Tobacco
Monitors, the far preferable path is to have Wagners represent all of the TRW Claimants. To add
Moving Counsel would unduly complicate matters and would not provide any benefit to the TRW
Claimants. Indeed, Moving Counsel propose that they would represent only those individuals
potentially within the Uncertified Actions which could lead to division, complication and expense.
It could also cause delay if Moving Counsel and Wagners could not agree on important matters.
All of these risks are unnecessary and remedied by Wagners acting on behalf of all TRW
Claimants,

[49] Taking into consideration all of the factors in appointing Representative Counsel and the
very complicated nature of these proceedings, I am of the view that Wagners, an experienced class
action litigation firm, is well qualified to be appointed as Representative Counsel. It is preferable

that Wagners alone be appointed and be given the discretion, as set out in the draft order, to retain
others to assist if necessary.
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[50] In this regard, I conclude by stating that there is no reason to believe that Wagners would
be any less vigorous in its representation of the TRW Claimants as would Moving Counsel or any
other law firm. There is no basis for this submission. The Tobacco Monitors, as court officers,
have made a very reasonable recommendation after a long consultation process with the Applicants
and all of the stakeholders.

DISPOSITION

[51] Based on the foregoing, as per my December 9, 2019 Endorsement, the Tobacco Monitors’
joint motion appointing Representative Counsel in these proceedings was granted. The request of
Moving Counsel to appear as co-counsel was denied. The Orders were therefore signed as per the

drafts filed in all three Applications,

McEwen J.

Released: January 03, 2020
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— )
b

Commissioner for taking affidavits




/8

(symureld wonavy sse|) 92qang)) “
NesuInoa T eljiog) Pur SIR[g SAAL
-uear ‘PJues B[ 19 2eqe] 9 Ins S1009q9Ng) [19ST0)) 10§ SAaIoNY

~ g LNOKEO,

6T11-81Z (911) IPL
EOQ.MSOH_MQQG o?ﬂﬁ
aojrey)) Asaleq

6L NTIN NO ‘ojuoiof],
1001 0T 020§ 9300 000S
dT1SNOLIVHD

,, 0019-2€6 (#15) TRL
~ ey AW pue[owm B WD uewsife
PURERIAL "1 HAEIAl WEWYSI WEIAY

001+-2E6-P1S (1BL

£HE VEH DO [eanuoy

159 "PAIY anbsoaT-9uay 05TI-001F
SIONOI[OS PUE Sid)SiLeq

dTININOVI ANVTIN ZNV'TA NVINHSIA

(6107 ‘T 139010 S[qeuIN)Y) ..\v , /\L

(WO OJA] BOISUIIXT Aelg YY)

MHODHY NOLLOW DONIANOdSHA . @%Q% A}N/ )J,u.» 6/7%
_ AINOVNAL D S\ e s
OJUOI0 ], J& P2ousunuod SuIpsssorgd _ vao § Lo i 0
(ISTT TVIOUAWINOD) ?E//nmu O.M. X

ADILLSAC A0 LANOD HOIIAdN
ORIVINO ° o) —AN0OO q |

PO R .| H.UWENE@UE V SYOLITHAD SHINVINOD HHL AQ dHLILVIN HL NI

TTD00-6LLIT9-61-AD “ON 314 140D DNI SEOCIH ¥ NOSNAS ‘SNVINHLON
"TO00-LLOITS-61-AD “ON AL 14100 CALIANTT ANVINOD 0DDVEOL TYIHEINI ANY QILIATT VAVNVD 00D VEOL TVIHAJIL,
TD00-298519-61-AD "ON 201 110D "d40D ATVNOADVIA-LLE |
MnU _ ONMV ! q D OL/\QO :40 INTATONVIRIY MO ISTAONANOO 40 NV'Id V 40 VELLVIA HELL NI ANV A
_ QEANAINY SV *9€-D0 ‘5861




K19100§ 120UR)) URTPBUR]) JOT SIAMET

79

wo..ﬁoogo@mﬁﬁgo.ﬂ u—.mwam—
8LTT-595-€19 Xey

1861 1%8 TTST-S95-€19 IPL
(T6LISE #OSTD) WMeySumuny) 19qoy
€DS d1 NO “BmenQ

00S NS P30S WqTV 91 1
ALAIDOS WHADNVI NVIAVNVD

aoo.m.ﬂoﬁmo.w@oh.mﬁkw "—_u-hm—

- TS88-1¥6-91F X

. - TP88-1¥6-91F ‘[PL
{H165Z€ #OSD) 3Wed "M WA
801 SN OLIBUQ “OJU0I0],
1S9\ 10amg Jury £/

QHEOU QOEEOD..QEOHOH

€6 X0d '0O’d ‘000¢€ 2ng

dTT AA0ONIFQY ‘A TH04

IR {*
mam_mmmﬂ,,&.w
~nan w0

(6107 ‘T ¥EHOLDO0) ALAID0S YTIINVD NVIAVNVD
THL A0 QIO NOLLOIW ONIANOJSTA

OLNOHYOL -
LV TIONFWNOD DNITIHO0dd

HDLLSAC A0 LAN0D 401dddNs
OIYVINO

S

wﬂu ,BAM Toyeners T
\W.?Wbdl@l& \9.4/,/\(,& Ju@i} 0.. m.U.U T WSO
.(} Jv):nu yvd\m //g /,.Iuy/

o)
cs Mermad W o0
CaTasV R KM,..O/.US@AV = 40%9(((% m/
$0 TN OS =y FER 2R |
\o\ O §

S O
“A\ yﬂ&, ,\Gﬁu ﬂ.

TO00-6LL919-61-AD ON 311 10D
TD00-LLO9T9-61~AD-"ON 2[!] 1noD
"TI00-TI8S19-61-AD "ON o[ HNoD

INI STIQIH ¥ NOSNIT ‘SNYIWHLOY 40 INTFWHDONVIIAY HOISTINOIINOD 20 NV'Td V 10 YHLIVIN THL NI ANV
TALIATT ANYJNOD 00D VHOL TYIHIIWI NV dALINTT YAVNYD 022VEOL TVIIAJWI 0 LNAWADNYIIY Y0 ASTANOUdNOD 40 NVId ¥ JO WALLYW THL NI ANy

blog e 20

dHOD CTYNOADVIW-LLE 40 INFWIDONVIIY J0 FSTNOUINOD A0 NVId ¥ 40 YALLVW FHL NI ANV
TIANANY SV “9€-D 2 '$861 'S LIV INTFWHONVYEY SHOLITTYD STINVINCD HHL 4O d41LYIW GHLINI




80



81

Court File No. CV-19-615862-00CL
Court File No. CV-19-616077-00CL
Court File No. CV-19-616779-00CL

ONTARIO
SUPERIOR COURT OF JUSTICE
(COMMERCIAL LIST)

IN THE MATTER OF THE COMPANIES’ CREDITORS ARRANGEMENT ACT,
R.S.C. 1985, c. C-36, AS AMENDED

AND IN THE MATTER OF A PLAN OF COMPROMISE
OR ARRANGEMENT OF JTI-MACDONALD CORP.

AND IN THE MATTER OF A PLAN OF COMPROMISE
OR ARRANGEMENT OF IMPERIAL TOBACCO CANADA LIMITED
AND IMPERIAL TOBACCO COMPANY LIMITED
AND IN THE MATTER OF A PLAN OF COMPROMISE
OR ARRANGEMENT OF ROTHMANS, BENSON & HEDGES INC.

UNOFFICIAL TRANSCRIPT OF ENDORSEMENT
OF JUSTICE MCEWEN
Released October 18, 2019

On October 2, 2019, | dealt with three motions and shortly thereafter released decisions

with Reasons to follow.
| am now providing those Reasons:

1. ITCAN Payments to BAT Mexico

QCAP seeks an order that all payments to BAT Mexico referred to in the Thauvette
Affidavit be prohibited during the Stay Period.

This issue was resolved on the basis that it will be deferred until the Monitor has had an
opportunity to review the matter and report. If the parties cannot resolve this dispute it will return

to the Court. Pending a return to the Court?!, ITCAN has undertaken not to make the payments.

1 Or resolution between the parties.

13005054.1
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| also pause here to note that | was surprised, and upon reflection very concerned, to hear
QCAP’s submission that QCAP has not asked to be part of the data room and that QCAP

considers it “a colossal waste of time”.

Any resolution must be based on evidence and facts. | cannot see how QCAP, or for that
matter, any stakeholder can meaningfully assess its own position if it does not have an
understanding of the Applicants’ financial situation and the positions of the other stakeholders.
Anything less impedes the court-ordered mediation and is not in the best interests of all
stakeholders. Itis also unacceptable to this Court. All stakeholders must be fully engaged in the

process which is one of the most complicated legal undertakings in Canadian history.

| also wish to note that in addition to the ITCAN payments to BAT Mexico, an issue
surrounding certain restructuring within JTIM arose. As noted above, the issue concerning ITCAN

is being deferred and the JTIM restructuring appears to be modest in nature.

| do wish, however, to remind the Applicants that they have an obligation to advise the
Court, the mediator and the stakeholders of any material change to their operations which directly

or indirectly affect these proceedings.

I should further acknowledge QCAP’s submission wherein it seeks leave to return to Court
prior to March 12, 2020 if it considers that the progress being made in the court-ordered mediation

is insufficient.

I am not prepared to grant QCAP or any other stakeholder this right. To do so would tilt
the playing field in favour of the stakeholder wielding this power.

In conclusion, | reiterate that extending the Stay Period to March 12, 2020 is reasonable
and allows for achievable progress to be made. The necessary provisions of ss. 11.02 and 11.03
of the CCAA have been met.

3. The Motion of the Canadian Cancer Society

The Canadian Cancer Society (“CCS”) seeks orders allowing it to continue to participate in these

CCAA proceedings before the Court and to also participate in the court-ordered mediation.

13005054.1
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The Supply Agreement will be produced to QCAP on a confidential basis. It is otherwise
available in the Data Room and available to those parties who have executed the NDAs.

2. Extension of the Stay Period

By Order dated October 3, 2019, | extended the Stay Period to March 12, 2020.

The Applicants, supported by the Consortium, sought to extend the Stay Period to

March 6, 2020 (a date on which | am not available).

QCAP submitted that the Stay Period should be extended only to January 15, 2020. In
my view, this timeline is unrealistically short. As | advised counsel at the last stay extension
hearing and reminded them again at this motion, | thought that the October 2, 2019 date was
overly ambitious. To, again, set a short extension period would distract the stakeholders from the

court-ordered mediation process.

Further, much has been accomplished when one considers the enormous complexity of

these three significant CCAA proceedings.

Since the last stay extension, a number of positive steps have been taken. Chief among

them is the progress in the court-ordered mediation.

The Hon. Mr. Winkler conducted extensive meetings with the necessary stakeholders and,
by the time these reasons are released, will have conducted a plenary session of approximately

80 participants.

Additionally, amongst other things, the Data Room has been set up and many NDAs
completed.

Further, all three Applicants have sufficient liquidity to operate within the Stay Period.

| specifically do not accept QCAP’s submission that there is not “at least a kernel of a

plan”.

This submission is contradicted by the record which demonstrates that meaningful
progress has been made. It further ignores the considerable efforts expended by the Hon. Mr.

Winkler and the stakeholders involved in the court-ordered mediation process.

13005054.1
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As | set out in my October 3, 2019 endorsement, | am prepared to allow CCS limited
participation in the Court proceedings. | am not, however, allowing it to participate in the mediation
at this time.

First, with respect to the Court proceedings, no one objects to CCS participating. CCS is
on the service list and receives filings. Thus far, | have not restricted its ability to make
submissions. In this regard, | accept that CCS is a social stakeholder. | am not convinced,
however, that CCS has a direct financial interest in these CCAA proceedings. It is neither a

creditor nor a debtor. CCS, like many other persons, may be indirectly impacted by a settlement.

Given CCS’s goals and its experience, | believe it is reasonable to allow it to participate in

the Court proceedings subject to this Court’s discretion.

Going forward, CCS is free to file materials in response to filings made by other

stakeholders. | will then determine the extent to which CCS can make submissions.

CCS will require leave if it wishes to initiate its own motion. Leave can be requested in

writing, on notice.

Second, with respect to mediation, | am not prepared to allow CCS to participate at this
time. As noted, it is neither a creditor nor a debtor. | accept that CCS has extensive experience
as a health charity and it is open to CCS to liaise with the government and other stakeholders

outside the mediation process if it deems it desirable to do so.

Further, | have given the Hon. Mr. Winkler broad discretion to conduct the mediation
process. This includes broad discretion to consult with a wide variety of persons as he considers

appropriate.

| see no reason, at this time, to vary that order. Itis important to allow the Hon. Mr. Winkler,
who has vast experience in this area, the ability to carry on with the flexibility outlined in my Orders

in these very complicated and significant matters.

“McEwen, J.”

13005054.1
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THIS IS EXHIBIT “D” REFERRED TO IN THE
AFFIDAVIT OF ERIC THAUVETTE, SWORN BEFORE ME
OVER VIDEO CONFERENCE
THIS 13" DAY OF SEPTEMBER 2023.

D,

Commissioner for taking affidavits
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Court File Nos. CV-19-615862-00CL,
CV-19-616077-00CL,
CV-19-616779-00CL

ONTARIO

SUPERIOR COURT OF JUSTICE
COMMERCIAL LIST

JTI-MACDONALD CORP / IMPERIAL TOBACCO / RBH INC.
Applicants
ENDORSEMENT BY JUSTICE MCEWEN

September 29, 2022

The attached orders shall go as per the drafts filed and signed.

Over the objections of QCAP (supported by the Canadian Cancer Society) | have,
somewhat reluctantly, come to the conclusion that the six month stay period proposed by the
Applicants is preferable to the three month period proposed by QCAP, and is fair and
reasonable in the current circumstance of the Court-ordered mediation.

The Applicants' position is supported by the Monitors and a number of stakeholders
noted in the Agenda. Counsel for The Honourable Mr. Winkler takes no position, but advises
that good progress is being made in the mediation.

While | appreciate the significance of the submissions of QCAP, | am prepared to grant

another six month extension.

| am concerned that a shorter extension would distract the stakeholders involved in the
mediation from the important task at hand and have them also focus on the return date which

would be shortly after the December holidays.

Further, there is no evidence of delay in this enormously complicated mediation and no
stakeholder questions the tireless and productive efforts of The Honourable Mr. Winkler and the
Monitors.

Also, the timelines of the stay extension, and mediation timelines, are independent of
each other and not interrelated so as to suggest unwarranted delay may result.
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| do, however, wish to repeat some of my comments at the hearing. Specifically, | urge
all parties to the mediation to remain completely focused on resolution and provide The
Honourable Mr. Winkler and the Monitors with their full cooperation over the next six months.

McEwen J.
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THIS IS EXHIBIT “E” REFERRED TO IN THE
AFFIDAVIT OF ERIC THAUVETTE, SWORN BEFORE ME
OVER VIDEO CONFERENCE
THIS 13" DAY OF SEPTEMBER, 2023.
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ONTARIO SUPERIOR COURT OFEY{§DCE

Participant Information

Please upload a completed participant information form into the Caselines event folder/bundle. Where
possible, the moving party for the event is asked to coordinate with other parties to complete one form for the
hearing." In criminal matters, each party may upload their own form. The participant information form must be

saved using the court’s

document naming convention (e.g. Participant Information — All Parties — 1-JUN-2021

or Participant Information — Defendant Smith — 01-JUN-2021).

CASE INFORMATION

Court File Number(s)

Court File No. CV-19-616077-00CL
Court File No. CV-19-616779-00CL
Court File No. CV-19-615862-00CL

Court Location

Toronto

Case Name

IN THE MATTER OF THE COMPANIES' CREDITORS ARRANGEMENT ACT,
R.S.C. 1985 c. C-36, AS AMENDED

AND IN THE MATTER OF A PLAN OF COMPROMISE
OR ARRANGEMENT OF IMPERIAL TOBACCO CANADA LIMITED
AND IMPERIAL TOBACCO COMPANY LIMITED

AND IN THE MATTER OF A PLAN OF COMPROMISE
OR ARRANGEMENT OF ROTHMANS, BENSON & HEDGES INC.

AND IN THE MATTER OF A PLAN OF COMPROMISE
OR ARRANGEMENT OF JTI-MACDONALD CORP.

Date of Hearing

March 28, 2023

PARTICIPANT INFORMATION

For Plaintiff, Applicant,

Moving Party, Crown:

" NameofPerson |  NameofPaty | Phone Number |  Email Address
- Appeatng | e o e e
(and how they wishto |
be addressed, e.g. |

preferred pronouns) - - _ T
John MacDonald Imperial Tobacco Canada 416.862.5672 jmacdonald@osler.com
Deborah Glendinning | Limited and Imperial Tobacco | 416.862.4714 dglendinning@osler.com
Craig Lockwood Company Limited 461.862.5988 clockwood@osler.com
Marc Wasserman 416.862.4908 mwasserman@osler.com
Marleigh Dick 416.862.4725 mdick@osler.com
Osler, Hoskin &
Harcourt LLP

1 The Participant information Form replaced the Counsel Slip. E39
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D
E163—
R. Paul Steep Rothmans, Benson & Hedges | 416.601.7998 psteep@mccarthy.ca
James Gage Inc. 416.601.7539 jgage@mccarthy.ca
Natasha Rambaran 416.601.8110 nrambaran@mccarthy.ca
McCarthy Tétrault
LLP
Robert Thornton JTI-MacDonald Corp. 416.304.0560 rthornton@tgf.ca
Rebecca Kennedy 416.304.0603 rkennedy@tgf.ca

Thornton Grout
Finnigan LLP

For Defendant, Responding Party, Defence:

Name of Person
Appearing
(and how they wish to
~ be addressed, e.g.
preferred pronouns)

- Name of Party

| Phone Number? |

 Email Address

n/a

For Other:

~ Name of Person
Appearing
(and how they wish to
be addressed, e.g.
 preferred pronouns)

- NameofParty

Phdjne.Num_ber? -

Email Address

Greg Watson
Kamran Hamidi

FTI Consulting
Canada Inc.

FTI Consulting Canada Inc. in
its capacity as court-appointed
Monitor of Imperial Tobacco
Canada Limited and Imperial
Tobacco Company Limited

416.649.8077
416.649.8068

greg.watson@fticonsulting.com
kamran.hamidi@fticonsulting.com

Murray McDonald
Ernst & Young Inc.

Ernst & Young Inc. in its
capacity as court-appointed
Monitor of Rothmans, Benson

& Hedges Inc.

416.943.3016

murray.a.mcdonald@ca.ey.com

Paul Casey
Phil Reynolds
Warren Leung
Connie Chen

Deloitte
Restructuring Inc.

Deloitte Restructuring Inc. in
its capacity as Monitor of JTI-

Macdonald Corp.

416.775.7172
416.956.9200
416.874.4461

paucasey@deloitte.ca
philreynolds@deloitte.ca
waleung@deloitte.ca
kanglchen@deloitte.ca

2 Please provide a phone number where you can be reached during the hearing, if necessary.
? Please provide a phone number where you can be reached during the hearing, if necessary.

E40
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Natasha MacParland
Chanakya Sethi
Benjamin Jarvis

Davies Ward Phillips
& Vineberg LLP

FTI Consulting Canada Inc. in
its capacity as court-appointed
Monitor of Imperial Tobacco
Canada Limited and Imperial
Tobacco Company Limited

416.863.5567
416.863.5516
514-807-0621

E164—

nmacparland@dwpv.com
csethi@dwpv.com
bjarvis@dwpv.com

Jane Dietrich
Cassels Brock &

Ernst & Young Inc. in its
capacity as court-appointed

416.860.5223

jdietrich@cassels.com

Blackwell LLP Monitor of Rothmans, Benson

& Hedges Inc.
Linc Rogers Deloitte Restructuring Inc. in 416.863.4168 linc.rogers@blakes.com
Jake Harris its capacity as Monitor of JTI- | 416.863-2523

Blake, Cassels &
Graydon LLP

Macdonald Corp.

jake.harris@blakes.com

William Aziz
BlueTree Advisors
Inc.

CRO for JTI-MacDonald Corp.

416.575.2200

baziz@bluetreeadvisors.com

Maria Konyukhova
Stikeman Elliott LLP

British American Tobacco
p.l.c., B.AA.T. Industries p.l.c.
and British American Tobacco
(Investments) Limited

416.869.5230

mkonyukhova@stikeman.com

Robert Cunningham Canadian Cancer Society 613.762.4624 rob.cunningham@cancer.ca
Canadian Cancer

Society

Avram Fishman Conseil québécois sur le tabac 514.932.4100 afishman@ffmp.ca

Mark E. Meland

Fishman Flanz
Meland Paquin LLP

Harvey G. Chaiton
Chaitons LLP

et la santé, Jean-Yves Blais
and Cécilia Létourneau
(Quebec Class Action
Plaintiffs)

mmeland@ffmp.ca

416.218.1129

harvey@chaitons.com

Bruce Johnston

Trudel Johnston &
Lesperance

Conseil québécois sur le tabac
et la santé, Jean-Yves Blais
and Cécilia Létourneau
(Quebec Class Action
Plaintiffs)

514.649.8385

bruce@tjl.quebec

Amanda Mclnnis

Inch Hammond
Professional Corp.

Steven Weisz
Cozen O’Connor LLP

Grand River Enterprises Six
Nations Ltd.

905.525.4481

amcinnis@inchlaw.com

647.417.5334

sweisz@cozen.com

Jacqueline Wall
Crown Law Office-
Civil

Ministry of the
Attorney General

His Majesty the King in Right
of Ontario

416.434.4454

jacqueline.wall@ontario.ca

Adam Slavens
Torys LLP

JT Canada LLC Inc. and
PricewaterhouseCoopers Inc.,
in its capacity as receiver of
JTI-Macdonald TM Corp.

416.865.7333

aslavens@torys.com
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David Ullmann
Alex Fernet Brochu

Blaney McMurtry LLP

La Nordique Compagnie
D’Assurance du Canada

416.596.4289
416.593.3937

E165—

dullmann@blaney.com
afernetbrochu@blaney.com

Kate Boyle Representative Counsel for 902.425.7330 kboyle@wagners.co

Raymond Wagner the Pan-Canadian Claimants | 902.489.9529 raywagner@wagners.co
Wagners

Clifton Prophet Philip Morris International Inc. | 416-862-3509 clifton.prophet@gowlingwlg.com
Gowling WLG

(Canada) LLP

Brett Harrison

Province of Quebec

416.865.7932

brett.harrison@mcmillan.ca

McMillan LLP

Andre Michael Provinces of British Columbia, | 519.660.7860 andre.michael@siskinds.com
Siskinds Manitoba, New Brunswick,

e L.86n Nova Scotia, Prince Edward 416,777 7472

Bennett Jones

Island and Saskatchewan, in
their capacities as plaintiffs in
the HCCR Legislation claims

leonj@bennettjones.com

Patrick Flaherty
Bryan MclLeese

Chernos Flaherty
Svonkin LLP

R.J. Reynolds Tobacco
Company and R.J. Reynolds
Tobacco International Inc.

416.855.0414

pflaherty@cfscounsel.com
bmcleese@cfscounsel.com

Nicola Hartigan
Klein Lawyers LLP

Representative plaintiff,
Kenneth Knight, in the certified
British Columbia class action,
Knight v. Imperial Tobacco
Canada Ltd., Supreme Court
of British Columbia,
Vancouver Registry No.
L031300

604.714-0689

nhartigan@callkleinlawyers.com

William V. Sasso

Strosberg Sasso
Sutts LLP

The Ontario Flue-Cured
Tobacco Growers' Marketing
Board

519.561.6222

wvs@strosbergco.com

Nadia Campion
Jonathan Lisus

Lax O'Sullivan Lisus

Gottlieb LLP

Court-Appointed Mediator,
The Honourable Mr. Winkler

416.642.3134
416.598.7873

ncampion@lolg.ca
jlisus@lolg.ca
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Court File No. CV-19-615862-00CL
Court File No. CV-19-616077-00CL
Court File No. CV-19-616779-00CL

ONTARIO
SUPERIOR COURT OF JUSTICE
(COMMERCIAL LIST)

IN THE MATTER OF THE COMPANIES’ CREDITORS ARRANGEMENT ACT,
R.S.C. 1985, c. C-36, AS AMENDED

AND IN THE MATTER OF A PLAN OF COMPROMISE
OR ARRANGEMENT OF JTI-MACDONALD CORP.

AND IN THE MATTER OF A PLAN OF COMPROMISE
OR ARRANGEMENT OF IMPERIAL TOBACCO CANADA LIMITED
AND IMPERIAL TOBACCO COMPANY LIMITED

AND IN THE MATTER OF A PLAN OF COMPROMISE
OR ARRANGEMENT OF ROTHMANS, BENSON & HEDGES INC.

UNOFFICIAL TRANSCRIPT OF ENDORSEMENT
OF JUSTICE MCEWEN
Released March 30, 2023

The Applicants, various stakeholders and Monitors’ counsel reattended on March 28, 2023

with respect to the Applicants’ motions to extend the Stay Period to September 29, 2023.
The Provinces of Ontario, British Columbia, Manitoba, New Brunswick, Nova Scotia, PEI
and Saskatchewan did not oppose the motion, nor did Representative Counsel for the Pan

Canadian Claimants (“PCC”). All were supportive of a 6 month extension.

The Monitors also support the relief sought by the Applicants.
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While no stakeholder opposes an extension of the Stay Period, QCAP submits that the
extension should be limited to 3 months. QCAP is supported by the Province of Quebec,

Representative Counsel in the British Columbia class action and the Canadian Cancer Society.

For the reasons that follow | am granting the Applicants’ motions and extending the Stay

Period to September 29, 2023.

There is no suggestion that the Applicants do not continue to act in good faith and with
due diligence. Outstanding orders are being complied with and the extremely complicated
mediation before the Honourable Mr. Winkler continues. Both the Monitors and the Honourable
Mr. Winkler advise that good progress continues to be made. Ontario is optimistic that

negotiations are coming to fruition, and there were no real submissions to the contrary.

The Applicants further submitted that they are concerned that a 3 month extension would
pose a distraction; that the stay periods and the mediation timelines remain independent; the
Applicants do not control the timelines; it is not surprising that a complex matter such as this has
taken a relatively long time to progress; and, that a compressed timeline may actually do more

harm than good as stakeholders may move too quickly, negotiations may fail and break down.

QCAP, on the other hand, is understandably seeking a tighter timeline of 3 months. They,

and their supporters, primarily make the following submissions.

First, QCAP submits that the 3 month extension is not a distraction but a catalyst for

settlement. Six months eases the pressure.
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Second, they argue that the stay periods and mediation timelines are interrelated and

longer time periods for stays affects urgency.

Third, they say that there is evidence of delay and since the mediation is confidential the
Applicants cannot simply advise the Court there is no delay, in a bald way, and have a longer stay

partially granted on that basis.

QCAP also relies on the affidavit evidence of Ms. Blais and Mr. Trudel which set out the
suffering class members have endured and the frustrations they experience in waiting for an
outcome in these CCAA proceedings. One cannot review the contents of those affidavits and not

feel genuine sympathy for those affected.

Notwithstanding this, however, | am still respectfully of the view that 6 months is fair and

reasonable in the difficult circumstances of this case.

Again, no one questions the bona fides of the Applicants’ participation in the mediation. |
accept that good progress continues to be made based on the Monitors’ Reports and my
discussions with the Honourable Mr. Winkler — which were confirmed by his counsel at the

hearing.

There is now optimism that a successful resolution is in sight.

In the objective opinion of the Monitors and the Honourable Mr. Winkler 6 months is

sensible and preferrable.
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| am also concerned that the 3 month time period proposed by QCAP may backfire and

have the exact opposite effect of enhancing the prospects of settlement.

In mid April, the significant motion of the Heart and Stroke Foundation will be heard. | am
concerned that a 3 month extension simply does not allow meaningful time to deal with the motion,

important negotiations and the further stay motion.

Although the QCAP submissions are compelling, | must consider what is overall
preferrable for all stakeholders, including the Provinces that do not oppose and the PCC, which
also sadly contains members who have passed or are ill, and believes that resolution requires

additional time.

It is primarily for the above reasons that | have concluded that the 6 month Stay Period

ought to be granted.

Keeping QCAP’s submissions in mind however, as | stated at the hearing, | fully expect
all parties to the mediation to fully engage in the process and provide the Honourable Mr. Winkler
and the Monitors with their full and timely co-operation. Even though 6 months have been
granted, it does not mean that negotiations should not be approached without some sense of

urgency.

Last, upon reflection, | am not initiating a further case conference in 3 months. | do not
want to create another possible distraction from the important, further steps in the ongoing

mediation.
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In keeping with the endorsement, | am requesting that Monitors’ counsel forward to me

draft orders for signature.

“McEwen, J.”
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Court File No. CV-19-616077-00CL

ONTARIO
SUPERIOR COURT OF JUSTICE
COMMERCIAL LIST
THE HONOURABLE ) WEDNESDAY, THE 27™ DAY OF
)
CHIEF JUSTICE MORAWETZ ) SEPTEMBER, 2023

IN THE MATTER OF THE COMPANIES® CREDITORS
ARRANGEMENT ACT, R.S.C. 1985, c. C-36, AS AMENDED

AND IN THE MATTER OF A PLAN OF COMPROMISE OR
ARRANGEMENT OF IMPERIAL TOBACCO CANADA
LIMITED AND IMPERIAL TOBACCO COMPANY LIMITED

APPLICANTS

ORDER
(Stay Extension to March 29, 2024)

THIS MOTION, made by the Applicants pursuant to the Companies’ Creditors
Arrangement Act, R.S.C. 1985, c. C-36, as amended, for an order extending the Stay Period
(defined below), was heard on September 27, 2023 by judicial video conference in Toronto,

Ontario.

ON READING the Notice of Motion of the Applicants, the Affidavit of Eric Thauvette
sworn September 13, 2023, the Sixteenth Report of the Monitor, and on hearing the submissions
of respective counsel for the Applicants, the Monitor, and such other counsel as were present, no
one else appearing although duly served as appears from the Affidavit of Service of Marleigh Dick
sworn September ®, 2023, filed:

SERVICE

1. THIS COURT ORDERS that the time for service of the Notice of Motion and the Motion
Record herein is hereby abridged and validated so that this Motion is properly returnable on

September 27, 2023, and hereby dispenses with further service thereof.
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EXTENSION OF THE STAY PERIOD

2. THIS COURT ORDERS that the Stay Period as defined in paragraph 18 of the Second
Amended and Restated Initial Order dated March 12, 2019 is hereby extended until and including
March 29, 2024.

GENERAL

3. THIS COURT ORDERS that this Order is effective from the date that it is made and is

enforceable without any need for entry and filing.

4. THIS COURT ORDERS that this Order shall have full force and effect in all provinces

and territories in Canada.

5. THIS COURT HEREBY REQUESTS the aid and recognition of any court, tribunal,
regulatory or administrative body, having jurisdiction in Canada or in the United States of
America, to give effect to this Order and to assist the Applicants, the Monitor and their respective
agents in carrying out the terms of this Order. All courts, tribunals, regulatory and administrative
bodies are hereby respectfully requested to make such orders and to provide such assistance to the
Applicants and to the Monitor, as an officer of this Court, as may be necessary or desirable to give
effect to this Order, to grant representative status to the Monitor in any foreign proceeding, or to
assist the Applicants and the Monitor and their respective agents in carrying out the terms of this

Order.
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