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ENDORSEMENT

[1] On March 12, 2019 I granted the Initial Order, as amended, with reasons to follow. I am
now providing those reasons.

Background

[2]  Imperial Tobacco Canada Limited (“ITCAN™) and its subsidiary Imperial Tobacco
Company Limited (“ITCO”) (together, the “Applicants™) seek an Initial Order for a stay of all
existing and prospective proceedings pursuant to s. 11.02(1) of the Companies’ Creditors
Arrangement Act, R.S.C. 1985, ¢. C-36, as amended (the “CCAA™), primarily so that they can
effect a global resolution of multiple claims that have been brought or may be brought against

ITCAN and related companies in Canada. They also seek the same relief on behalf of their related
companies. -

[3] The timing of this Application stems from the recent judgment of the Quebec Court of
Appeal in Imperial Tobacco Canada ltée c. Conseil québécois sur le tabac et la santé, 2019 QCCA
358 (the “Quebec Appeal Judgment”), in which the Applicants and co-defendants were found
liable for damages totalling approximately $13.5 billion. Based on the filed record, enforcement
of the Quebec Appeal Judgment would likely spell the end of the Applicants’ business because



ITCAN does not have sufficient funds to satisfy the judgment. ITCAN’s shate of the judgment
exceeds $9 billion.

[4]  Amongst other submissions, the Applicants stress that enforcement of the Quebec Appeal
Judgment places in serious jeopardy the continued employment of the Applicants® 466 full-time
and 98 contract employees across Canada who receive wages and salaries of approximately $70
million per year. The Applicants also point to the fact that they generate taxes payable to various
levels of government across Canada totalling approximately $4 billion per year. They further stress
that, based on industry publications, if the Applicants and other legal producers of tobacco
products in Canada cease to operate then the illegal tobacco trade could expand to fill the void.

[5]  Inaddition to the Quebec Appeal Judgment, ITCAN (and in some cases related companies)
face more than 20 large proceedings across Canada. In Ontario alone there are four actions
claiming damages in excess of $330 billion. The actions across the country include government
actions to recover healthcare costs incurred in connection with smoking related diseases; smoking
and health class actions seeking damages on behalf of individuals; and a class action brought by
Ontario tobacco growers in relation to certain pricing practices of ITCAN. Most of these cases are
in the preliminary stages.

(6] The Applicants submit that in the above circumstances the proposed Initial Order is
necessary and reasonable as it seeks an overall solution with respect to the Quebec Appeal
Judgment and other outstanding and potential proceedings.

Analysis

[7]  ITCAN and ITCO are incorporated pursuant to the Canada Business Corporations Act,
R.S.C. 1985, c. C-44. ITCO is a privately held subsidiary of ITCAN. Their registered head offices
are located in Brampton, Ontario. Their liabilities clearly exceed $5 million as a result of the
Quebec Appeal Judgment. According to the affidavit filed by Mr. Eric Thauvette, the vice-
president and chief financial officer of ITCAN, the Applicants do not have sufficient funds to pay
the Quebec Appeal Judgment that is currently payable.

(8] Based on the above, the Applicants are insolvent companies to which the CCAA applies. I
am also of the view that it is appropriate to grant the stay of proceedings requested by the
Applicants. This court, pursuant to the provisions of s. 11.02 of the CCAA, may grant a stay of
proceedings if it is satisfied that circumstances exist that make such an order appropriate.

[9] It is settled law that the principal purpose of the CCAA is to maintain the status guo while
a debtor company has the opportunity to consult with its creditors and stakeholders with a view to
continue the company’s operations. In the circumstances of this case, ITCAN cannot pay the
amount of the Quebec Appeal Judgment and the Judgment is currently enforceable. Enforcement
would cause the Applicants serious harm. As I have outlined above, it would also jeopardize tax
revenue and legal trade in tobacco. It is therefore appropriate to grant the stay of proceedings
requested by the Applicants as all stakeholders would likely be detrimentally affected if the Quebec
Appeal Judgment was enforced. These stakeholders include employees, retirees, customers,
landlords, suppliers, the provincial and federal governments, and contingent litigation creditors.
Specifically, a stay creates a level playing field amongst the litigation claimants.



[10] Insofar as the proposed monitor is concerned I am satisfied that FTI Consulting Canada
Inc. (“FTI”) is a suitable monitor and should be appointed in these proceedings pursuant to s. 11.7
of the CCAA. FTI is an experienced monitor who frequently acts in this capacity in CCAA
proceedings. FTI is not subject to any of the restrictions set out in 5. 11.7(2) of the CCAA..

[11] Ialso agree with the Applicants that the CCAA extension should be extended to the non-
Applicants British American Tobacco p.l.c. (“BAT™) and B.A.T. International Finance plec,
B.A.T. Industries P.L.C., British American Tobacco (Investments) Limited, Carreras Rothmans
Limited, and entities related to or affiliated with them (the “BAT Affiliates”), Liggett & Myers
Tobacco Company of Canada Limited (“Liggett & Myers™), and other non-Applicant subsidiaries
noted in the Application Record.

[12]  Thave jurisdiction to extend the stay: Tamerlane Ventures Inc., Re, 2013 ONSC 5461 and
Pacific Exploration & Production Corp., Re, 2016 ONSC 5429, In my view, it is reasonable to do
s0 In circumstances where most of the outstanding proceedings against ITCAN also name BAT
and the BAT Affiliates as co-defendants. Further, Liggett & Myers and the other non-Applicant
subsidiaries are highly integrated with the Applicants and indispensable to the Applicants’
business and restructuring. As submitted, certain of them hold trademarks or other assets of
ITCAN, provide services to ITCAN, share the cash management system with ITCAN, and /or have
guaranteed ITCAN debts from time to time. It is reasonable to extend the stay to these entities.
Failure to do so would undermine the intent of the stay. Further, given the stay of proceedings that
I have granted with respect to the Applicants, I see no prejudice to claimants in existing and
potential proceedings if the stay is extended.

[13] I am further satisfied that the charges requested below by the Applicants are reasonable
and should be granted.

[14] The Administration Charge in the amount of $5 million is fair and reasonable. The
restructuring will be an extremely extensive and expensive undertaking. It will involve a great deal
of effort by the professional advisors who are subject to this charge. I do not see any duplication
of the roles. Furthermore, the Administration Charge is supported by the Applicants’ parent and
other related companies, which are secured creditors. The amount is reasonable given the size of
this matter.

[15] Iam further satisfied that the Tobacco Claimant Coordinator Charge is reasonable. I pause
here to note that the Applicants had proposed that a Tobacco Claimant Coordinator be described
as the “Tobacco Claimant Representative”. To avoid any confusion that might suggest that the
Honourable Warren K. Winkler, Q.C., whom I have appointed, may be seen to displace existing
counsel, or to take some sort of role that may be considered binding in nature with respect to any
of the litigants affected by this order, the title was amended to Tobacco Claimant Coordinator.

[16]  Given the immense size and complexity of this matter, I am of the view that a charge is
teasonable with respect to the Honourable Warren K. Winkler, Q.C. as per the terms of the Interim
Order so that he, along with others, can begin a claims process. It is also reasonable to allow him
to retain the independent counsel requested and provide for a charge of $1 million.



[17] It is reasonable that the Administration and Tobacco Claimant Coordinator Charges rank
as first charges pari passu given their importance.

[18]  The Directors® and Officers® Charge sought should also be approved to ensure that the
Applicants enjoy ongoing stability during these CCAA proceedings.

[19]  The directors and officers reasonably insist that a charge be put in place. I agree with their
concerns. They also have significant knowledge and experience. The Applicants and related
companies require that the directors and officers can continue on with the management of the
businesses.

[20]  The proposed charge of $16 million, which stands second in priority to the aforementioned
Administration and Tobacco Claim Coordinator Charges, is also reasonable.

[21]  Last, insofar as the charges are concerned, I am also satisfied that the charge concerning
Sales and Excise Taxes in the maximum amount of $580 million is also reasonable as a third
charge. It is important that this charge be granted so that the directors and officers do not face
personal liability for the taxes. I reviewed the Applicants’ record and I am satisfied that the amount
is fair and reasonable.

[22] All of the charges are supported by FTL

[23] Inaddition to the above specific comments, I am further satisfied that the remaining terms
of the proposed Interim Order ought to be granted. The Applicants will be carrying on business
during the CCAA proceedings. The filed materials demonstrate that the Applicants and their
affiliated companies expect that the Applicants will continue to carry on their business in a
profitable fashion and be able to meet both their pre-filing and post-filing obligations. It is in the
best interests of all stakeholders to allow for the payment of these obligations.

[24] BAT, the BAT Affiliates, and FTI all suppdrt the Applicants’ position, including their
intention and ability to meet their current payables in the ordinary course of conducting business.

[25]  Forall of the reasons above, the Application was granted and the Interim Order was signed,

as amended.

McEwen J.

Date: March 15, 2019



