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IN THE SUPREME COURT OF BRITISH COLUMBIA 

Citation: Worldspan Marine Inc. (Re), 
 2011 BCSC 1758 

Date: 20111221 
Docket: S113550 

Registry: Vancouver  

In the Matter of the Companies’ Creditors Arrangement Act, 
R.S.C. 1985, c. C-36, as amended 

And 
 

In the Matter of the Canada Business Corporations Act, R.S.C. 1985, c. C-44 
and the Business Corporations Act, S.B.C. 2002, c. 57 

And 

In the Matter of Worldspan Marine Inc., Crescent Custom Yachts Inc., 
Queenship Marine Industries Ltd., 27222 Developments Ltd. 

and Composite FRP Products Ltd. 

Petitioners 

Before: The Honourable Mr. Justice Pearlman 

Reasons for Judgment 

 

Counsel for the Petitioners Worldspan 
Marine Inc., Crescent Custom Yachts Inc., 
Queenship Marine Industries Ltd., 27222 
Developments Ltd. and Composite FRP 
Products 

J.R. Sandrelli
& J.D. Schultz

Counsel for 
Wolrige Mahon (the “VCO”): 

K. Jackson
& V. Tickle

Counsel for the Respondent,  
Harry Sargeant III: 

K.E. Siddall

Counsel for Ontrack Systems Ltd.: J. Leathley, Q.C.
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Counsel for Mohammed Al-Saleh: D. Rossi

Counsel for Offshore Interiors Inc., 
Paynes Marine Group, Restaurant Design 
and Sales LLC, Arrow Transportation 
Systems and CCY Holdings Inc.: 

G. Wharton
& P. Mooney

Counsel for Canada Revenue Agency: N. Beckie

Counsel for Comerica Bank: J. McLean, Q.C.

Counsel for The Monitor: G. Dabbs

Place and Date of Hearing: Vancouver, B.C.
December 16, 2011

Place and Date of Judgment: Vancouver, B.C.
December 21, 2011
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INTRODUCTION 

[1] On December 16, 2011, on the application of the petitioners, I granted an 

order confirming and extending the Initial Order and stay pronounced June 6, 2011, 

and subsequently confirmed and extended to December 16, 2011, by a further 119 

days to April 13, 2012.  When I made the order, I informed counsel that I would 

provide written Reasons for Judgment.  These are my Reasons. 

POSITIONS OF THE PARTIES 

[2] The petitioners apply for the extension of the Initial Order to April 13, 2012 in 

order to permit them additional time to work toward a plan of arrangement by 

continuing the marketing of the Vessel “QE014226C010” (the “Vessel”) with Fraser 

Yachts, to explore potential Debtor In Possession (“DIP”) financing to complete 

construction of the Vessel pending a sale, and to resolve priorities among in rem 

claims against the Vessel. 

[3] The application of the petitioners for an extension of the Initial Order and stay 

was either supported, or not opposed, by all of the creditors who have participated in 

these proceedings, other than the respondent, Harry Sargeant III. 

[4] The Monitor supports the extension as the best option available to all of the 

creditors and stakeholders at this time. 

[5] These proceedings had their genesis in a dispute between the petitioner 

Worldspan Marine Inc. and Mr. Sargeant.  On February 29, 2008, Worldspan 

entered into a Vessel Construction Agreement with Mr. Sargeant for the construction 

of the Vessel, a 144-foot custom motor yacht.  A dispute arose between Worldspan 

and Mr. Sargeant concerning the cost of construction.  In January 2010 Mr. 

Sargeant ceased making payments to Worldspan under the Vessel Construction 

Agreement. 
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[6] The petitioners continued construction until April 2010, by which time the total 

arrears invoiced to Mr. Sargeant totalled approximately $4.9 million.  In April or May 

2010, the petitioners ceased construction of the Vessel and the petitioner Queenship 

laid off 97 employees who were then working on the Vessel.  The petitioners 

maintain that Mr. Sargeant’s failure to pay monies due to them under the Vessel 

Construction Agreement resulted in their insolvency, and led to their application for 

relief under the Companies’ Creditors Arrangement Act, R.S.C. 1985, c. C-36, 

(“CCAA”) in these proceedings. 

[7] Mr. Sargeant contends that the petitioners overcharged him.  He claims 

against the petitioners, and against the as yet unfinished Vessel for the full amount 

he paid toward its construction, which totals $20,945,924.05. 

[8] Mr. Sargeant submits that the petitioners are unable to establish that 

circumstances exist that make an order extending the Initial Order appropriate, or 

that they have acted and continue to act in good faith and with due diligence. He 

says that the petitioners have no prospect of presenting a viable plan of 

arrangement to their creditors.  Mr. Sargeant also contends that the petitioners have 

shown a lack of good faith by failing to disclose to the Court that the two principals of 

Worldspan, Mr. Blane, and Mr. Barnett are engaged in a dispute in the United States 

District Court for the Southern District of Florida where Mr. Barnett is suing Mr. Blane 

for fraud, breach of fiduciary duty and conversion respecting monies invested in 

Worldspan. 

[9] Mr. Sargeant drew the Court’s attention to Exhibit 22 to the complaint filed in 

the United States District Court by Mr. Barnett, which is a demand letter dated June 

29, 2011 from Mr. Barnett’s Florida counsel to Mr. Blane stating: 

Your fraudulent actions not only caused monetary damage to 
Mr. Barnett, but also caused tremendous damage to WorldSpan. More 
specifically, your taking Mr. Barnett's money for your own use deprived 
the company of much needed capital. Your harm to WorldSpan is 
further demonstrated by your conspiracy with the former CEO of 
WorldSpan, Lee Taubeneck, to overcharge a customer in order to 
offset the funds you were stealing from Mr. Barnett that should have 
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gone to the company. Your deplorable actions directly caused the 
demise of what could have been a successful and innovative new 
company" (underlining added) 

[10] Mr. Sargeant says, and I accept, that he is the customer referred to in the 

demand letter.  He submits that the allegations contained in the complaint and 

demand letter lend credence to his claim that Worldspan breached the Vessel 

Construction Agreement by engaging in dishonest business practices, and over-

billed him.  Further, Mr. Sargeant says that the petitioner’s failure to disclose this 

dispute between the principals of Worldspan, in addition to demonstrating a lack of 

good faith, reveals an internal division that diminishes the prospects of Worldspan 

continuing in business. 

[11] As yet, there has been no judicial determination of the allegations made by 

Mr. Barnett in his complaint against Mr. Blane. 

DISCUSSION AND ANALYSIS 

[12] On an application for an extension of a stay pursuant to s. 11.02(2) of the 

CCAA, the petitioners must establish that they have met the test set out in s. 

11.02(3): 

(a) whether circumstances exist that make the order appropriate; and 

(b) whether the applicant has acted, and is acting, in good faith and with due 
diligence. 

[13] In considering whether “circumstances exist that make the order appropriate”, 

the court must be satisfied that an extension of the Initial Order and stay will further 

the purposes of the CCAA. 

[14] In Century Services Inc. v. Canada (Attorney General), [2010] 3 S.C.R. 379 at 

para. 70, Deschamps J., for the Court, stated: 

... Appropriateness under the CCAA is assessed by inquiring whether the 
order sought advances the policy objectives underlying the CCAA.  The 
question is whether the order will usefully further efforts to achieve the 
remedial purpose of the CCAA — avoiding the social and economic losses 
resulting from liquidation of an insolvent company.  I would add that 
appropriateness extends not only to the purpose of the order, but also to the 
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means it employs.  Courts should be mindful that chances for successful 
reorganizations are enhanced where participants achieve common ground 
and all stakeholders are treated as advantageously and fairly as the 
circumstances permit. 

[15]  A frequently cited statement of the purpose of the CCAA is found in Chef 

Ready Foods Ltd. v. Hongkong Bank of Canada (1990), 51 B.C.L.R. (2d) 84, [1990] 

B.C.J. No. 2384 at p. 3 where the Court of Appeal held: 

 The purpose of the C.C.A.A. is to facilitate the making of a 
compromise or arrangement between an insolvent debtor company and its 
creditors to the end that the company is able to continue in business.  It is 
available to any company incorporated in Canada with assets or business 
activities in Canada that is not a bank, a railway company, a telegraph 
company, an insurance company, a trust company, or a loan company.  
When a company has recourse to the C.C.A.A. the court is called upon to 
play a kind of supervisory role to preserve the status quo and to move the 
process along to the point where a compromise or arrangement is approved 
or it is evident that the attempt is doomed to failure.  Obviously time is critical.  
Equally obviously, if the attempt at compromise or arrangement is to have 
any prospect of success there must be a means of holding the creditors at 
bay, hence the powers vested in the court under s. 11. 

[16] In Pacific National Lease Holding Corp. (Re), [1992] B.C.J. No. 3070 (S.C.) 

Brenner J. (as he then was) summarized the applicable principles at para. 26: 

(1) The purpose of the C.C.A.A. is to allow an insolvent company a 
reasonable period of time to reorganize its affairs and prepare and file 
a plan for its continued operation subject to the requisite approval of 
the creditors and the Court. 

(2) The C.C.A.A. is intended to serve not only the company's creditors but 
also a broad constituency which includes the shareholders and the 
employees. 

(3) During the stay period the Act is intended to prevent manoeuvres for 
positioning amongst the creditors of the company. 

(4) The function of the Court during the stay period is to play a 
supervisory role to preserve the status quo and to move the process 
along to the point where a compromise or arrangement is approved or 
it is evident that the attempt is doomed to failure. 

(5) The status quo does not mean preservation of the relative pre-debt 
status of each creditor.  Since the companies under C.C.A.A. orders 
continue to operate and having regard to the broad constituency of 
interests the Act is intended to serve, preservation of the status quo is 
not intended to create a rigid freeze of relative pre-stay positions. 
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(6) The Court has a broad discretion to apply these principles to the facts 
of a particular case. 

[17] In Cliffs Over Maple Bay Investments Ltd. v. Fisgard Capital Corp., 2008 

BCCA 327, the Court of Appeal set aside the extension of a stay granted to the 

debtor property development company. There, the Court held that the CCAA was 

not intended to accommodate a non-consensual stay of creditors’ rights while a 

debtor company attempted to carry out a restructuring plan that did not involve an 

arrangement or compromise on which the creditors could vote.  At para. 26, Tysoe 

J.A., for the Court said this: 

 In my opinion, the ability of the court to grant or continue a stay under 
s. 11 is not a free standing remedy that the court may grant whenever an 
insolvent company wishes to undertake a “restructuring”, a term with a broad 
meaning including such things as refinancings, capital injections and asset 
sales and other downsizing.  Rather, s. 11 is ancillary to the fundamental 
purpose of the CCAA, and a stay of proceedings freezing the rights of 
creditors should only be granted in furtherance of the CCAA’s fundamental 
purpose. 

[18] At para. 32, Tysoe J.A. queried whether the court should grant a stay under 

the CCAA to permit a sale, winding up or liquidation without requiring the matter to 

be voted upon by the creditors if the plan or arrangement intended to be made by 

the debtor company simply proposed that the net proceeds from the sale, winding up 

or liquidation be distributed to its creditors. 

[19] In Cliffs Over Maple Bay Investments Ltd. at para. 38, the court held: 

... What the Debtor Company was endeavouring to accomplish in this case 
was to freeze the rights of all of its creditors while it undertook its 
restructuring plan without giving the creditors an opportunity to vote on the 
plan.  The CCAA was not intended, in my view, to accommodate a non-
consensual stay of creditors’ rights while a debtor company attempts to carry 
out a restructuring plan that does not involve an arrangement or compromise 
upon which the creditors may vote.   

[20] As counsel for the petitioners submitted, Cliffs Over Maple Bay Investments 

Ltd. was decided before the current s. 36 of the CCAA came into force.  That section 

permits the court to authorize the sale of a debtor’s assets outside the ordinary 

course of business without a vote by the creditors.  

20
11

 B
C

S
C

 1
75

8 
(C

an
LI

I)



Worldspan Marine Inc. (Re) Page 8 

 

[21] Nonetheless, Cliffs Over Maple Bay Investments Ltd. is authority for the 

proposition that a stay, or an extension of a stay should only be granted in 

furtherance of the CCAA’s fundamental purpose of facilitating a plan of arrangement 

between the debtor companies and their creditors.  

[22]   Other factors to be considered on an application for an extension of a stay 

include the debtor’s progress during the previous stay period toward a restructuring; 

whether creditors will be prejudiced if the court grants the extension; and the 

comparative prejudice to the debtor, creditors and other stakeholders in not granting 

the extension: Federal Gypsum Co. (Re), 2007 NSSC 347, 40 C.B.R. (5th) 80 at 

paras. 24-29. 

[23] The good faith requirement includes observance of reasonable commercial 

standards of fair dealings in the CCAA proceedings , the absence of intent to 

defraud, and a duty of honesty to the court and to the stakeholders directly affected 

by the CCAA process: Re San Francisco Gifts Ltd., 2005 ABQB 91 at paras. 14-17. 

Whether circumstances exist that make an extension appropriate 

[24] The petitioners seek the extension to April 13, 2012 in order to allow a 

reasonable period of time to continue their efforts to restructure and to develop a 

plan of arrangement. 

[25] There are particular circumstances which have protracted these proceedings.  

Those circumstances include the following: 

(a) Initially, Mr. Sargeant expressed an interest in funding the 
completion of the Vessel as a Crescent brand yacht at 
Worldspan shipyards.  On July 22, 2011, on the application of 
Mr. Sargeant, the Court appointed an independent Vessel 
Construction Officer to prepare an analysis of the cost of 
completing the Vessel to Mr. Sargeant’s specifications.  The 
Vessel Construction Officer delivered his completion cost 
analysis on October 31, 2011.  

(b) The Vessel was arrested in proceedings in the Federal Court of 
Canada brought by Offshore Interiors Inc., a creditor and a 
maritime lien claimant.  As a result, The Federal Court, while 
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recognizing the jurisdiction of this Court in the CCAA 
proceedings, has exercised its jurisdiction over the vessel. 
There are proceedings underway in the Federal Court for the 
determination of in rem claims against the Vessel. Because this 
Court has jurisdiction in the CCAA proceedings, and the Federal 
Court exercises its maritime law jurisdiction over the Vessel, 
there have been applications in both Courts with respect to the 
marketing of the Vessel. 

(c) The Vessel, which is the principal asset of the petitioner 
Worldspan, is a partially completed custom built super yacht for 
which there is a limited market. 

[26] All of these factors have extended the time reasonably required for the 

petitioners to proceed with their restructuring, and to prepare a plan of arrangement. 

[27] On September 19, 2011, when this court confirmed and extended the Initial 

Order to December 16, 2011, it also authorized the petitioners to commence 

marketing the Vessel unless Mr. Sargeant paid $4 million into his solicitor’s trust 

account on or before September 29, 2011. 

[28] Mr. Sargeant failed to pay the $4 million into trust with his solicitors, and 

subsequently made known his intention not to fund the completion of the Vessel by 

the petitioners. 

[29] On October 7, 2011, the Federal Court also made an order authorizing the 

petitioners to market the Vessel and to retain a leading international yacht broker, 

Fraser Yachts, to market the Vessel for an initial term of six months, expiring on April 

7, 2012.  Fraser Yachts has listed the Vessel for sale at $18.9 million, and is 

endeavouring to find a buyer.  Although its efforts have attracted little interest to 

date, Fraser Yachts have expressed confidence that they will be able to find a buyer 

for the Vessel during the prime yacht buying season, which runs from February 

through July.  Fraser Yachts and the Monitor have advised that process may take up 

to 9 months. 

[30] On November 10, 2011, this Court, on the application of the petitioners, made 

an order authorizing and approving the sale of their shipyard located at 27222 
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Lougheed Highway, with a leaseback of sufficient space to enable the petitioners to 

complete the construction of the Vessel, should they find a buyer who wishes to 

have the Vessel completed as a Crescent yacht at its current location.  The sale and 

leaseback of the shipyard has now completed. 

[31] Both this Court and the Federal Court have made orders regarding the filing 

of claims by creditors against the petitioners and the filing of in rem claims in the 

Federal Court against the Vessel. 

[32] The determination of the in rem claims against the Vessel is proceeding in the 

Federal Court. 

[33] After dismissing the in rem claims of various creditors, the Federal Court has 

determined that the creditors having in rem claims against the Vessel are: 

Sargeant $20,945.924.05 

Capri Insurance Services $ 45,573.63 

Cascade Raider $ 64,460.02 

Arrow Transportation and CCY $ 50,000.00 

Offshore Interiors Inc. $659,011.85 

Continental Hardwood Co. $ 15,614.99 

Paynes Marine Group $ 35,833.17 

Restaurant Design and Sales LLC $254,383.28 

 

[34] The petitioner, Worldspan’s, in rem claim in the amount of $6,643,082.59 was 

dismissed by the Federal Court and is currently subject to an appeal to be heard 

January 9, 2012. 

[35] In addition, Comerica Bank has asserted an in rem claim against the Vessel 

for $9,429,913.86, representing the amount it advanced toward the construction of 

the Vessel.  Mr. Mohammed Al-Saleh, a judgment creditor of certain companies 

controlled by Mr. Sargeant has also asserted an in rem claim against the Vessel in 

the amount of $28,800,000. 
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[36] The Federal Court will determine the validity of the outstanding in rem claims, 

and the priorities amongst the in rem claims against the Vessel. 

[37] The petitioners, in addition to seeking a buyer for the Vessel through Fraser 

Yachts are also currently in discussions with potential DIP lenders for a DIP facility 

for approximately $10 million that would be used to complete construction of the 

Vessel in the shipyard they now lease.  Fraser Yachts has estimated that the value 

of the Vessel, if completed as a Crescent brand yacht at the petitioners’ facility 

would be $28.5 million. If the petitioners are able to negotiate a DIP facility, 

resumption of construction of the Vessel would likely assist their marketing efforts, 

would permit the petitioners to resume operations, to generate cash flow and to re-

hire workers.  However, the petitioners anticipate that at least 90 days will be 

required to obtain a DIP facility, to review the cost of completing the Vessel, to 

assemble workers and trades, and to bring an application for DIP financing in both 

this Court and the Federal Court. 

[38] An extension of the stay will not materially prejudice any of the creditors or 

other stakeholders.  This case is distinguishable from Cliffs Over Maple Bay 

Investments Ltd., where the debtor was using the CCAA proceedings to freeze 

creditors’ rights in order to prevent them from realizing against the property. Here, 

the petitioners are simultaneously pursuing both the marketing of the Vessel and 

efforts to obtain DIP financing that, if successful, would enable them to complete the 

construction of the Vessel at their rented facility.  While they do so, a court 

supervised process for the sale of the Vessel is underway. 

[39] Mr. Sargeant also relies on Encore Developments Ltd. (Re), 2009 BCSC 13, 

in support of his submission that the Court should refuse to extend the stay.  There, 

two secure creditors applied successfully to set aside an Initial Order and stay 

granted ex parte to the debtor real estate development company.  The debtor had 

obtained the Initial Order on the basis that it had sufficient equity in its real estate 

projects to fund the completion of the remaining projects.  In reality, the debtor 

company had no equity in the projects, and at the time of the application the debtor 
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company had no active business that required the protection of a CCAA stay.  Here, 

when the petitioners applied for and obtained the Initial Order, they continued to 

employ a skeleton workforce at their facility.  Their principal asset, aside from the 

shipyard, was the partially constructed Vessel.  All parties recognized that the CCAA 

proceedings afforded an opportunity for the completion of the Vessel as a custom 

Crescent brand yacht, which represented the best way of maximizing the return on 

the Vessel.  On the hearing of this application, all of the creditors, other than 

Mr. Sargeant share the view that the Vessel should be marketed and sold through 

and orderly process supervised by this Court and the Federal Court. 

[40] I share the view of the Monitor that in the particular circumstances of this case 

the petitioners cannot finalize a restructuring plan until the Vessel is sold and terms 

are negotiated for completing the Vessel either at Worldspan’s rented facility, or 

elsewhere.  In addition, before the creditors will be in a position to vote on a plan, the 

amounts and priorities of the creditors’ claims, including the in rem claims against 

the Vessel, will need to be determined.   The process for determining the in rem 

claims and their priorities is currently underway in the Federal Court. 

[41] The Monitor has recommended the Court grant the extension sought by the 

petitioners.  The Monitor has raised one concern, which relates to the petitioners’ 

current inability to fund ongoing operating costs, insurance, and professional fees 

incurred in the continuation of the CCAA proceedings.  At this stage, the landlord 

has deferred rent for the shipyard for six months until May 2012.  At present, the 

petitioners are not conducting any operations which generate cash flow.  Since the 

last come back hearing in September, the petitioners were able to negotiate an 

arrangement whereby Mr. Sargeant paid for insurance coverage on the Vessel. It 

remains to be seen whether Mr. Sargeant, Comerica Bank, or some other party will 

pay the insurance for the Vessel which comes up for renewal in January, 2012.  

[42] Since the sale of the shipyard lands and premises, the petitioners have no 

assets other than the Vessel capable of protecting an Administration Charge.  The 

Monitor has suggested that the petitioners apply to the Federal Court for an 
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Administration Charge against the Vessel.  Whether the petitioners do so is of 

course a matter for them to determine. 

[43]  The petitioners will need to make arrangements for the continuing payment 

of their legal fees and the Monitor’s fees and disbursements. 

[44] The CCAA proceedings cannot be extended indefinitely.  However, at this 

stage, a CCAA restructuring still offers the best option for all of the stakeholders.  

Mr. Sargeant wants the stay lifted so that he may apply for the appointment of 

Receiver and exercise his remedies against the Vessel.  Any application by 

Mr. Sargeant for the appointment of a Receiver would be resisted by the other 

creditors who want the Vessel to continue to be marketed under the Court 

supervised process now underway. 

[45]  There is still the prospect that through the CCAA process the Vessel may be 

completed by the petitioners either as a result of their finding a buyer who wishes to 

have the Vessel completed at its present location, or by negotiating DIP financing 

that enables them to resume construction of the Vessel.  Both the marine surveyor 

engaged by Comerica Bank and Fraser Yachts have opined that finishing 

construction of the Vessel elsewhere would likely significantly reduce its value.   

[46] I am satisfied that there is a reasonable possibility that the petitioners, 

working with Fraser Yachts, will be able to find a purchaser for the Vessel before 

April 13, 2012, or that alternatively they will be able to negotiate DIP financing and 

then proceed with construction.   I find there remains a reasonable prospect that the 

petitioners will be able to present a plan of arrangement to their creditors.  I am 

satisfied that it is their intention to do so.  Accordingly, I find that circumstances do 

exist at this time that make the extension order appropriate. 

Good faith and due diligence 

[47] Since the last extension order granted on September 19, 2011, the petitioners 

have acted diligently by completing the sale of the shipyard and thereby reducing 

their overheads; by proceeding with the marketing of the Vessel pursuant to orders 
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of this Court and the Federal Court; and by embarking upon negotiations for possible 

DIP financing, all in furtherance of their restructuring. 

[48] Notwithstanding the dispute between Mr. Barnett and Mr. Blane, which 

resulted in the commencement of litigation in the State of Florida at or about the 

same time this Court made its Initial Order in the CCAA proceedings, the petitioners 

have been able to take significant steps in the restructuring process, including the 

sale of the shipyard and leaseback of a portion of that facility, and the applications in 

both this Court and the Federal Court for orders for the marketing of the Vessel.  The 

dispute between Mr. Barnett and his former partner, Mr. Blane has not prevented the 

petitioners from acting diligently in these proceedings.  Nor am I persuaded on the 

evidence adduced on this application that dispute would preclude the petitioners 

from carrying on their business of designing and constructing custom yachts, in the 

event of a successful restructuring. 

[49] While the allegations of misconduct, fraud and misappropriation of funds 

made by Mr. Barnett against Mr. Blane are serious, at this stage they are no more 

than allegations. They have not yet been adjudicated. The allegations, which are as 

yet unproven, do not involve dishonesty, bad faith, of fraud by the debtor companies 

in their dealings with stakeholders in the course of the CCAA process.  

[50] In my view, the failure of the petitioners to disclose the dispute between 

Mr. Barnett and Mr. Blane does not constitute bad faith in the CCAA proceedings or 

warrant the exercise of the Court’s discretion against an extension of the stay. 

[51] This case is distinguishable from Re San Francisco Gifts Ltd., where the 

debtor company had pleaded guilty to 9 counts of copyright infringement, and had 

received a large fine for doing so.  

[52]  In Re San Francisco Gifts Ltd., at paras 30 to 32, the Alberta Court of 

Queen’s Bench acknowledged that a debtor company’s business practices may be 

so offensive as to warrant refusal of a stay extension on public policy grounds. 

However, the court declined to do so where the debtor company was acting in good 
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faith and with due diligence in working toward presenting a plan of arrangement to 

its creditors.   

[53] The good faith requirement of s. 11.02(3) is concerned primarily with good 

faith by the debtor in the CCAA proceedings.  I am satisfied that the petitioners have 

acted in good faith and with due diligence in these proceedings. 

Conclusion 

[54] The petitioners have met the onus of establishing that circumstances exist 

that make the extension order appropriate and that they have acted and are acting in 

good faith and with due diligence.  Accordingly, the extension of the Initial Order and 

stay to April 13, 2012 is granted on the terms pronounced on December 16, 2011. 

“PEARLMAN J.” 
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REASONS FOR DECISION 

 
 

Relief Requested 

[1]      The CMI Entities move for an order approving the Transition and Reorganization 

Agreement by and among Canwest Global Communications Corporation (“Canwest Global”), 

Canwest Limited Partnership/Canwest Societe en Commandite (the “Limited Partnership”), 

Canwest Media Inc. (“CMI”), Canwest Publishing Inc./Publications Canwest Inc (“CPI”), 

Canwest Television Limited Partnership (“CTLP”) and The National Post Company/ La 

Publication National Post (the “National Post Company”) dated as of October 26, 2009, and 

which includes the New Shared Services Agreement and the National Post Transition 

Agreement.   
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[2]      In addition they ask for a vesting order with respect to certain assets of the National Post 

Company and a stay extension order. 

[3]      At the conclusion of oral argument, I granted the order requested with reasons to follow. 

Backround Facts 

(a) Parties 

[4]      The CMI Entities including Canwest Global, CMI, CTLP, the National Post Company, 

and certain subsidiaries were granted Companies’ Creditors Arrangement Act (“CCAA”) 

protection on Oct 6, 2009.  Certain others including the Limited Partnership and CPI did not seek 

such protection.  The term Canwest will be used to refer to the entire enterprise.   

[5]      The National Post Company is a general partnership with units held by CMI and National 

Post Holdings Ltd. (a wholly owned subsidiary of CMI).  The National Post Company carries on 

business publishing the National Post newspaper and operating related on line publications.  

(b) History 

[6]      To provide some context, it is helpful to briefly review the history of Canwest.  In general 

terms, the Canwest enterprise has two business lines: newspaper and digital media on the one 

hand and television on the other.  Prior to 2005, all of the businesses that were wholly owned by 

Canwest Global were operated directly or indirectly by CMI using its former name, Canwest 

Mediaworks Inc. As one unified business, support services were shared.  This included such 

things as executive services, information technology, human resources and accounting and 

finance. 

[7]      In October, 2005, as part of a planned income trust spin-off, the Limited Partnership was 

formed to acquire Canwest Global’s newspaper publishing and digital media entities as well as 

certain of the shared services operations. The National Post Company was excluded from this 

acquisition due to its lack of profitability and unsuitability for inclusion in an income trust.  The 

Limited Partnership entered into a credit agreement with a syndicate of lenders and the Bank of 
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Nova Scotia as administrative agent. The facility was guaranteed by the Limited Partner’s 

general partner, Canwest (Canada) Inc. (“CCI”), and its subsidiaries, CPI and Canwest Books 

Inc. (CBI”) (collectively with the Limited Partnership, the “LP Entities”).  The Limited 

Partnership and its subsidiaries then operated for a couple of years as an income trust. 

[8]      In spite of the income trust spin off, there was still a need for the different entities to 

continue to share services. CMI and the Limited Partnership entered into various agreements to 

govern the provision and cost allocation of certain services between them.  The following 

features characterized these arrangements:  

- the service provider, be it CMI or the Limited Partnership, would be entitled to 

reimbursement for all costs and expenses incurred in the provision of services; 

- shared expenses would be allocated on a commercially reasonable basis consistent 

with past practice; and 

- neither the reimbursement of costs and expenses nor the payment of fees was 

intended to result in any material financial gain or loss to the service provider. 

[9]      The multitude of operations that were provided by the LP Entities for the benefit of the 

National Post Company rendered the latter dependent on both the shared services arrangements 

and on the operational synergies that developed between the National Post Company and the 

newspaper and digital operations of the LP Entities. 

[10]      In 2007, following the Federal Government’s announcement on the future of income fund 

distributions, the Limited Partnership effected a going-private transaction of the income trust.  

Since July, 2007, the Limited Partnership has been a 100% wholly owned indirect subsidiary of 

Canwest Global.  Although repatriated with the rest of the Canwest enterprise in 2007, the LP 

Entities have separate credit facilities from CMI and continue to participate in the shared services 

arrangements.  In spite of this mutually beneficial interdependence between the LP Entities and 

the CMI Entities, given the history, there are misalignments of personnel and services. 
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(c) Restructuring 

[11]      Both the CMI Entities and the LP Entities are pursuing independent but coordinated 

restructuring and reorganization plans.  The former have proceeded with their CCAA filing and 

prepackaged recapitalization transaction and the latter have entered into a forbearance agreement 

with certain of their senior lenders. Both the recapitalization transaction and the forbearance 

agreement contemplate a disentanglement and/or a realignment of the shared services 

arrangements.  In addition, the term sheet relating to the CMI recapitalization transaction 

requires a transfer of the assets and business of the National Post Company to the Limited 

Partnership.   

[12]      The CMI Entities and the LP Entities have now entered into the Transition and 

Reorganization Agreement which addresses a restructuring of these inter-entity arrangements.  

By agreement, it is subject to court approval.  The terms were negotiated amongst the CMI 

Entities, the LP Entities, their financial and legal advisors, their respective chief restructuring 

advisors, the Ad Hoc Committee of Noteholders, certain of the Limited Partnership’s senior 

lenders and their respective financial and legal advisors. 

[13]      Schedule A to that agreement is the New Shared Services Agreement.  It anticipates a 

cessation or renegotiation of the provision of certain services and the elimination of certain 

redundancies.  It also addresses a realignment of certain employees who are misaligned and, 

subject to approval of the relevant regulator, a transfer of certain misaligned pension plan 

participants to pension plans that are sponsored by the appropriate party.  The LP Entities, the 

CMI Chief Restructuring Advisor and the Monitor have consented to the entering into of the 

New Shared Services Agreement.  

[14]      Schedule B to the Transition and Reorganization Agreement is the National Post 

Transition Agreement.   
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[15]      The National Post Company has not generated a profit since its inception in 1998 and 

continues to suffer operating losses.  It is projected to suffer a net loss of $9.3 million in fiscal 

year ending August 31, 2009 and a net loss of $0.9 million in September, 2009.   For the past 

seven years these losses have been funded by CMI and as a result, the National Post Company 

owes CMI approximately $139.1 million. The members of the Ad Hoc Committee of  

Noteholders had agreed to the continued funding by CMI of the National Post Company’s short-

term liquidity needs but advised that they were no longer prepared to do so after October 30, 

2009.  Absent funding, the National Post, a national newspaper, would shut down and 

employment would be lost for its 277 non-unionized employees. Three of its employees provide 

services to the LP Entities and ten of the LP Entities’ employees provide services to the National 

Post Company.  The National Post Company maintains a defined benefit pension plan registered 

under the Ontario Pension Benefits Act.  It has a solvency deficiency as of December 31, 2006 of 

$1.5 million and a wind up deficiency of $1.6 million.  

[16]      The National Post Company is also a guarantor of certain of CMI’s and Canwest Global’s 

secured and unsecured indebtedness as follows: 

Irish Holdco Secured Note- $187.3 million 

CIT Secured Facility- $10.7 million 

CMI Senior Unsecured Subordinated Notes- US$393.2 million 

Irish Holdco Unsecured Note- $430.6 million  

[17]      Under the National Post Transition Agreement, the assets and business of the National 

Post Company will be transferred as a going concern to a new wholly-owned subsidiary of CPI 

(the “Transferee”). Assets excluded from the transfer include the benefit of all insurance policies, 

corporate charters, minute books and related materials, and amounts owing to the National Post 

Company by any of the CMI Entities.  

[18]      The Transferee will assume the following liabilities: accounts payable to the extent they 

have not been due for more than 90 days; accrued expenses to the extent they have not been due 

for more than 90 days; deferred revenue; and any amounts due to employees.  The Transferee 
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will assume all liabilities and/or obligations (including any unfunded liability) under the National 

Post pension plan and benefit plans and the obligations of the National Post Company under 

contracts, licences and permits relating to the business of the National Post Company.  Liabilities 

that are not expressly assumed are excluded from the transfer including the debt of 

approximately $139.1 million owed to CMI, all liabilities of the National Post Company in 

respect of borrowed money including any related party or third party debt (but not including 

approximately $1,148,365 owed to the LP Entities) and contingent liabilities relating to existing 

litigation claims. 

[19]      CPI will cause the Transferee to offer employment to all of the National Post Company’s 

employees on terms and conditions substantially similar to those pursuant to which the 

employees are currently employed.  

[20]      The Transferee is to pay a portion of the price or cost in cash: (i) $2 million and 50% of 

the National Post Company’s negative cash flow during the month of October, 2009 (to a 

maximum of $1 million), less (ii) a reduction equal to the amount, if any, by which the assumed 

liabilities estimate as defined in the National Post Transition Agreement exceeds $6.3 million. 

[21]      The CMI Entities were of the view that an agreement relating to the transfer of the 

National Post could only occur if it was associated with an agreement relating to shared services.    

In addition, the CMI Entities state that the transfer of the assets and business of the National Post 

Company to the Transferee is necessary for the survival of the National Post as a going concern. 

Furthermore, there are synergies between the National Post Company and the LP Entities and 

there is also the operational benefit of reintegrating the National Post newspaper with the other 

newspapers.  It cannot operate independently of the services it receives from the Limited 

Partnership.  Similarly, the LP Entities estimate that closure of the National Post would increase 

the LP Entities’ cost burden by approximately $14 million in the fiscal year ending August 31, 

2010. 

[22]      In its Fifth Report to the Court, the Monitor reviewed alternatives to transitioning the 

business of the National Post Company to the LP Entities.  RBC Dominion Securities Inc. who 

was engaged in December, 2008 to assist in considering and evaluating recapitalization 
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alternatives, received no expressions of interest from parties seeking to acquire the National Post 

Company.  Similarly, the Monitor has not been contacted by anyone interested in acquiring the 

business even though the need to transfer the business of the National Post Company has been in 

the public domain since October 6, 2009, the date of the Initial Order.  The Ad Hoc Committee 

of Noteholders will only support the short term liquidity needs until October 30, 2009 and the 

National Post Company is precluded from borrowing without the Ad Hoc Committee’s consent 

which the latter will not provide.  The LP Entities will not advance funds until the transaction 

closes.  Accordingly, failure to transition would likely result in the forced cessation of operations 

and the commencement of liquidation proceedings.  The estimated net recovery from a 

liquidation range from a negative amount to an amount not materially higher than the transfer 

price before costs of liquidation.  The senior secured creditors of the National Post Company, 

namely the CIT Facility lenders and Irish Holdco, support the transaction as do the members of 

the Ad Hoc Committee of Noteholders. 

[23]      The Monitor has concluded that the transaction has the following advantages over a 

liquidation: 

 -  it facilitates the reorganizaton and orderly transition and subsequent termination of the  

shared services arrangements between the CMI Entities and the LP Entities; 

- it preserves approximately 277 jobs in an already highly distressed newspaper 

publishing industry; 

- it will help maintain and promote competition in the national daily newspaper market 

for the benefit of Canadian consumers; and 

- the Transferee will assume substantially all of the National Post Company’s trade 

payables (including those owed to various suppliers) and various employment costs 

associated with the transferred employees. 

Issues 

[24]      The issues to consider are whether:   
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(a)    the transfer of the assets and business of the National Post is subject to the 

requirements of section 36 of the CCAA; 

(b)   the Transition and Reorganization Agreement should be approved by the 

Court; and  

(c)    the stay should be extended to January 22, 2010. 

Discussion 

(a) Section 36 of the CCAA 

[25]      Section 36 of the CCAA was added as a result of the amendments which came into 

force on September 18, 2009. Counsel for the CMI Entities and the Monitor outlined their 

positions on the impact of the recent amendments to the CCAA on the motion before me.  As no 

one challenged the order requested, no opposing arguments were made.  

[26]      Court approval is required under section 36 if: 

  (a)  a debtor company under CCAA protection 

  (b)  proposes to sell or dispose of assets outside the ordinary course of business. 

[27]      Court approval under this section of the Act1 is only required if those threshold 

requirements are met. If they are met, the court is provided with a list of non-exclusive factors to 

consider in determining whether to approve the sale or disposition. Additionally, certain 

mandatory criteria must be met for court approval of a sale or disposition of assets to a related 

party. Notice is to be given to secured creditors likely to be affected by the proposed sale or 

disposition.  The court may only grant authorization if satisfied that the company can and will 

make certain pension and employee related payments.  

[28]           Specifically, section 36 states: 

                                                 
1 Court approval may nonetheless be required by virtue of the terms of the Initial or other court order or at the 
request of a stakeholder. 
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 (1) Restriction on disposition of business assets - A debtor company in respect of 
which an order has been made under this Act may not sell or otherwise dispose 
of assets outside the ordinary course of business unless authorized to do so by a 
court. Despite any requirement for shareholder approval, including one under 
federal or provincial law, the court may authorize the sale or disposition even if 
shareholder approval was not obtained.  

(2) Notice to creditors - A company that applies to the court for an authorization is 
to give notice of the application to the secured creditors who are likely to be 
affected by the proposed sale or disposition.  

(3) Factors to be considered - In deciding whether to grant the authorization, the 
court is to consider, among other things,  

(a) whether the process leading to the proposed sale or disposition was 
reasonable in the circumstances; 

(b) whether the monitor approved the process leading to the proposed sale or 
disposition; 

(c) whether the monitor filed with the court a report stating that in their opinion 
the sale or disposition would be more beneficial to the creditors than a sale or 
disposition under a bankruptcy; 

(d) the extent to which the creditors were consulted; 

(e) the effects of the proposed sale or disposition on the creditors and other 
interested parties; and 

(f) whether the consideration to be received for the assets is reasonable and fair, 
taking into account their market value. 

(4) Additional factors — related persons - If the proposed sale or disposition is to a 
person who is related to the company, the court may, after considering the 
factors referred to in subsection (3), grant the authorization only if it is satisfied 
that  

(a) good faith efforts were made to sell or otherwise dispose of the assets to 
persons who are not related to the company; and 

(b) the consideration to be received is superior to the consideration that would 
be received under any other offer made in accordance with the process leading 
to the proposed sale or disposition. 

(5) Related persons - For the purpose of subsection (4), a person who is related to 
the company includes  

(a) a director or officer of the company; 
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(b) a person who has or has had, directly or indirectly, control in fact of the 
company; and 

(c) a person who is related to a person described in paragraph (a) or (b). 

 (6) Assets may be disposed of free and clear - The court may authorize a sale or 
disposition free and clear of any security, charge or other restriction and, if it 
does, it shall also order that other assets of the company or the proceeds of the 
sale or disposition be subject to a security, charge or other restriction in favour 
of the creditor whose security, charge or other restriction is to be affected by the 
order.  

 (7) Restriction — employers - The court may grant the authorization only if the 
court is satisfied that the company can and will make the payments that would 
have been required under paragraphs 6(4)(a) and (5)(a) if the court had 
sanctioned the compromise or arrangement.2 

[29]      While counsel for the CMI Entities states that the provisions of section 36 have been 

satisfied, he submits that section 36 is inapplicable to the circumstances of the transfer of the 

assets and business of the National Post Company because the threshold requirements are not 

met. As such, the approval requirements are not triggered. The Monitor supports this position. 

[30]      In support, counsel for the CMI Entities and for the Monitor firstly submit that section 

36(1) makes it clear that the section only applies to a debtor company.  The terms “debtor 

company” and “company” are defined in section 2(1) of the CCAA and do not expressly include 

a partnership.  The National Post Company is a general partnership and therefore does not fall 

within the definition of debtor company.  While I acknowledge these facts, I do not accept this 

argument in the circumstances of this case.  Relying on case law and exercising my inherent 

jurisdiction, I extended the scope of the Initial Order to encompass the National Post Company 

and the other partnerships such that they were granted a stay and other relief.  In my view, it 

would be inconsistent and artificial to now exclude the business and assets of those partnerships 

from the ambit of the protections contained in the statute.  

[31]      The CMI Entities’ and the Monitor’s second argument is that the Transition and 

Reorganization Agreement represents an internal corporate reorganization that is not subject to 

the requirements of section 36.  Section 36 provides for court approval where a debtor under 

                                                 
2 The reference to paragraph 6(4)a should presumably be 6(6)a. 
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CCAA protection proposes to sell or otherwise dispose of assets “outside the ordinary course of 

business”.  This implies, so the argument goes, that a transaction that is in the ordinary course of 

business is not captured by section 36.   The Transition and Reorganization Agreement is an 

internal corporate reorganization which is in the ordinary course of business and therefore 

section 36 is not triggered state counsel for the CMI Entities and for the Monitor.  Counsel for 

the Monitor goes on to submit that the subject transaction is but one aspect of a larger 

transaction.  Given the commitments and agreements entered into with the Ad Hoc Committee of 

Noteholders and the Bank of Nova Scotia as agent for the senior secured lenders to the LP 

Entities, the transfer cannot be treated as an independent sale divorced from its rightful context. 

In these circumstances, it is submitted that section 36 is not engaged.   

[32]      The CCAA is remedial legislation designed to enable insolvent companies to 

restructure.  As mentioned by me before in this case, the amendments do not detract from this 

objective.  In discussing section 36, the Industry Canada Briefing Book3 on the amendments 

states that “The reform is intended to provide the debtor company with greater flexibility in 

dealing with its property while limiting the possibility of abuse.”4 

[33]      The term “ordinary course of business” is not defined in the CCAA or in the 

Bankruptcy and Insolvency Act5.  As noted by Cullity J. in Millgate Financial Corp. v. BCED 

Holdings Ltd.6, authorities that have considered the use of the term in various statutes have not 

provided an exhaustive definition. As one author observed in a different context, namely the Bulk 

Sales Act7, courts have typically taken a common sense approach to the term “ordinary course of 

business” and have considered the normal business dealings of each particular seller8.  In Pacific 

Mobile Corp.9, the Supreme Court of Canada stated: 

                                                 
3  Industry Canada “Bill C-55: Clause by Clause Analysis—Bill Clause No. 131—CCAA Section 36”. 
4  Ibid. 
5  R.S.C. 1985, c.C-36 as amended. 
6 (2003), 47 C.B.R. (4th) 278 at para.52. 
7 R.S.O. 1990, c. B. 14, as amended. 
8 D.J. Miller “Remedies under the Bulk Sales Act: (Necessary, or a Nuisance?)”, Ontario Bar Association, October, 
2007. 
9 [1985] 1 S.C.R. 290. 
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 It is not wise to attempt to give a comprehensive definition of the term “ordinary 
course of business” for all transactions.  Rather, it is best to consider the 
circumstances of each case and to take into account the type of business carried on by 
the debtor and creditor. 

 We approve of the following passage from Monet J.A.’s reasons discussing the 
phrase “ordinary course of business”… 

 ‘It is apparent from these authorities, it seems to me, that the concept we are 
concerned with is an abstract one and that it is the function of the courts to consider 
the circumstances of each case in order to determine how to characterize a given 
transaction.  This in effect reflects the constant interplay between law and fact.’ 

[34]      In arguing that section 36 does not apply to an internal corporate reorganization, the 

CMI Entities rely on the commentary of Industry Canada as being a useful indicator of 

legislative intent and descriptive of the abuse the section was designed to prevent.  That 

commentary suggests that section 36(4),which deals with dispositions of assets to a related party, 

was intended to: 

 …prevent the possible abuse by “phoenix corporations”.  Prevalent in small business, 
particularly in the restaurant industry, phoenix corporations are the result of owners who 
engage in serial bankruptcies.  A person incorporates a business and proceeds to cause it 
to become bankrupt.  The person then purchases the assets of the business at a discount 
out of the estate and incorporates a “new” business using the assets of the previous 
business.  The owner continues their original business basically unaffected while 
creditors are left unpaid.10 

[35]      In my view, not every internal corporate reorganization escapes the purview of 

section 36.  Indeed, a phoenix corporation to one may be an internal corporate reorganization to 

another.  As suggested by the decision in Pacific Mobile Corp11., a court should in each case 

examine the circumstances of the subject transaction within the context of the business carried on 

by the debtor. 

[36]      In this case, the business of the National Post Company and the CP Entities are highly 

integrated and interdependent. The Canwest business structure predated the insolvency of the 

CMI Entities and reflects in part an anomaly that arose as a result of an income trust structure 

driven by tax considerations. The Transition and Reorganization Agreement is an internal 

                                                 
10   Supra, note 3. 
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reorganization transaction that is designed to realign shared services and assets within the 

Canwest corporate family so as to rationalize the business structure and to better reflect the 

appropriate business model.    Furthermore, the realignment of the shared services and transfer of 

the assets and business of the National Post Company to the publishing side of the business are 

steps in the larger reorganization of the relationship between the CMI Entities and the LP 

Entities.  There is no ability to proceed with either the Shared Services Agreement or the 

National Post Transition Agreement alone.  The Transition and Reorganization Agreement 

provides a framework for the CMI Entities and the LP Entities to properly restructure their inter-

entity arrangements for the benefit of their respective stakeholders.  It would be commercially 

unreasonable to require the CMI Entities to engage in the sort of third party sales process 

contemplated by section 36(4) and offer the National Post for sale to third parties before 

permitting them to realign the shared services arrangements.  In these circumstances, I am 

prepared to accept that section 36 is inapplicable. 

(b) Transition and Reorganization Agreement 

[37]      As mentioned, the Transition and Reorganization Agreement is by its terms subject to 

court approval.   The court has a broad jurisdiction to approve agreements that facilitate a 

restructuring: Re Stelco Inc.12 Even though I have accepted that in this case section 36 is 

inapplicable, court approval should be sought in circumstances where the sale or disposition is to 

a related person and there is an apprehension that the sale may not be in the ordinary course of 

business.  At that time, the court will confirm or reject the ordinary course of business 

characterization.  If confirmed, at minimum, the court will determine whether the proposed 

transaction facilitates the restructuring and is fair.  If rejected, the court will determine whether 

the proposed transaction meets the requirements of section 36.  Even if the court confirms that 

the proposed transaction is in the ordinary course of business and therefore outside the ambit of 

section 36, the provisions of the section may be considered in assessing fairness.     

                                                                                                                                                             
11 Supra, note 9. 
12 (2005), 15 C.B.R. (5th) 288 (Ont. C.A.). 
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[38]        I am satisfied that the proposed transaction does facilitate the restructuring and is 

fair and that the Transition and Reorganization Agreement should be approved.  In this regard, 

amongst other things, I have considered the provisions of section 36. I note the following. The 

CMI recapitalization transaction which prompted the Transition and Reorganization Agreement 

is designed to facilitate the restructuring of CMI into a viable and competitive industry 

participant and to allow a substantial number of the businesses operated by the CMI Entities to 

continue as going concerns.  This preserves value for stakeholders and maintains employment for 

as many employees of the CMI Entities as possible.  The Transition and Reorganization 

Agreement was entered into after extensive negotiation and consultation between the CMI 

Entities, the LP Entities, their respective financial and legal advisers and restructuring advisers, 

the Ad Hoc Committee and the LP senior secured lenders and their respective financial and legal 

advisers.  As such, while not every stakeholder was included, significant interests have been 

represented and in many instances, given the nature of their interest, have served as proxies for 

unrepresented stakeholders.  As noted in the materials filed by the CMI Entities, the National 

Post Transition Agreement provides for the transfer of assets and certain liabilities to the 

publishing side of the Canwest business and the assumption of substantially all of the operating 

liabilities by the Transferee.  Although there is no guarantee that the Transferee will ultimately 

be able to meet its liabilities as they come due, the liabilities are not stranded in an entity that 

will have materially fewer assets to satisfy them.  

[39]      There is no prejudice to the major creditors of the CMI Entities.  Indeed, the senior 

secured lender, Irish Holdco., supports the Transition and Reorganization Agreement as does the 

Ad Hoc Committee and the senior secured lenders of the LP Entities. The Monitor supports the 

Transition and Reorganization Agreement and has concluded that it is in the best interests of a 

broad range of stakeholders of the CMI Entities, the National Post Company, including its 

employees, suppliers and customers, and the LP Entities.  Notice of this motion has been given 

to secured creditors likely to be affected by the order. 

[40]      In the absence of the Transition and Reorganization Agreement, it is likely that the 

National Post Company would be required to shut down resulting in the consequent loss of 

employment for most or all the National Post Company’s employees.  Under the National Post 
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Transition Agreement, all of the National Post Company employees will be offered employment 

and as noted in the affidavit of the moving parties, the National Post Company’s obligations and 

liabilities under the pension plan will be assumed, subject to necessary approvals.  

[41]       No third party has expressed any interest in acquiring the National Post Company. 

Indeed, at no time did RBC Dominion Securities Inc. who was assisting in evaluating 

recapitalization alternatives ever receive any expression of interest from parties seeking to 

acquire it.  Similarly, while the need to transfer the National Post has been in the public domain 

since at least October 6, 2009, the Monitor has not been contacted by any interested party with 

respect to acquiring the business of the National Post Company.  The Monitor has approved the 

process leading to the sale and also has conducted a liquidation analysis that caused it to 

conclude that the proposed disposition is the most beneficial outcome.  There has been full 

consultation with creditors and as noted by the Monitor, the Ad Hoc Committee serves as a good 

proxy for the unsecured creditor group as a whole. I am satisfied that the consideration is 

reasonable and fair given the evidence on estimated liquidation value and the fact that there is no 

other going concern option available.   

[42]      The remaining section 36 factor to consider is section 36(7) which provides that the 

court should be satisfied that the company can and will make certain pension and employee 

related payments that would have been required if the court had sanctioned the compromise or 

arrangement. In oral submissions, counsel for the CMI Entities confirmed that they had met the 

requirements of section 36. It is agreed that the pension and employee liabilities will be assumed 

by the Transferee. Although present, the representative of the Superintendent of Financial 

Services was unopposed to the order requested.  If and when a compromise and arrangement is 

proposed, the Monitor is asked to make the necessary inquiries and report to the court on the 

status of those payments. 

Stay Extension  

[43]      The CMI Entities are continuing to work with their various stakeholders on the 

preparation and filing of a proposed plan of arrangement and additional time is required.  An 

extension of the stay of proceedings is necessary to provide stability during that time.  The cash 
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flow forecast suggests that the CMI Entities have sufficient available cash resources during the 

requested extension period.  The Monitor supports the extension and nobody was opposed. I 

accept the statements of the CMI Entities and the Monitor that the CMI Entities have acted, and 

are continuing to act, in good faith and with due diligence.  In my view it is appropriate to extend 

the stay to January 22, 2010 as requested.  

 

______________________________ 

          Pepall J. 

Released:  November 12, 2009 

 

 

 

                                                                        

20
09

 C
an

LI
I 6

33
68

 (
O

N
 S

C
)



  

 

 

 

 

 

 

Tab 3 

 



IMAX Corp., Re, 2007 CarswellOnt 8860

2007 CarswellOnt 8860, 41 B.L.R. (4th) 289

 Copyright © Thomson Reuters Canada Limited or its licensors (excluding individual court documents). All rights reserved. 1

2007 CarswellOnt 8860
Ontario Superior Court of Justice [Commercial List]

IMAX Corp., Re

2007 CarswellOnt 8860, 41 B.L.R. (4th) 289

In the Matter of IMAX Corporation and Section
133 of the Canada Business Corporations Act

Pepall J.

Judgment: June 19, 2007
Docket: 07-CL-7058

Counsel: Dana Peebles, Lucas Lung, for Applicant, IMAX Corporation
Mark A. Gelowitz, Jennifer Fairfax, for Catalyst Fund Limited Partnership II
Michael G. Robb, Dimitri Lascaris, for Messrs Silver, Varesh, Marczak

Subject: Corporate and Commercial; Civil Practice and Procedure

Related Abridgment Classifications
For all relevant Canadian Abridgment Classifications refer to highest level of case via History.

Headnote
Business associations --- Specific corporate organization matters — Shareholders — Meetings — General principles

Corporation was publicly traded entertainment technology company — Corporation suffered drop in value as result of
tepid sales — Investment fund was major shareholder in and creditor of corporation — Corporation announced delay of
filing of financial statements for 2006 fiscal year — Corporation faced decision regarding possible delisting from major
exchange — Corporation obtained requisite consents from majority of its senior noteholders to delay filing of annual
report — Shareholder meeting was scheduled at which corporation board of directors would stand for re-election — Fund
supported holding of meeting at regular date — Corporation brought motion for order to allow delay of shareholder meeting
until later in year — Motion granted — Corporation had met onus of showing that departure from ordinary course of
business was necessary — Key element of business conducted at annual general meeting of shareholders was consideration
of financial statements and auditors' reports — Corporation's financial statements would not be ready until later in year
— Corporation would be forced to hold two meetings within short period of time in order to provide full accounting to
shareholders — Preparing for and holding annual meeting of shareholders at early date would be drain on resources of
corporation's senior management and could ultimately result in further delaying filing of financial statements — Material
information regarding corporation would continue to be made public in regular press releases and bi-weekly status updates.

Table of Authorities

Cases considered by Pepall J.:

Paulson & Co. v. Algoma Steel Inc. (2006), 2006 CarswellOnt 41, 14 B.L.R. (4th) 104, 79 O.R. (3d) 191 (Ont. S.C.J.)
— considered

1184760 Alberta Ltd. v. Falconbridge Ltd. (2006), 2006 CarswellOnt 4316, 20 B.L.R. (4th) 6 (Ont. S.C.J.) —
considered

http://nextcanada.westlaw.com/Link/Document/FullText?findType=Y&pubNum=6407&serNum=2006035615&originationContext=document&transitionType=Document&vr=3.0&rs=cblt1.0&contextData=(sc.UserEnteredCitation)
http://nextcanada.westlaw.com/Link/Document/FullText?findType=Y&pubNum=6407&serNum=2009568911&originationContext=document&transitionType=Document&vr=3.0&rs=cblt1.0&contextData=(sc.UserEnteredCitation)


IMAX Corp., Re, 2007 CarswellOnt 8860

2007 CarswellOnt 8860, 41 B.L.R. (4th) 289

 Copyright © Thomson Reuters Canada Limited or its licensors (excluding individual court documents). All rights reserved. 2

Statutes considered:

Business Corporations Act, R.S.O. 1990, c. B.16
Generally — referred to

Canada Business Corporations Act, R.S.C. 1985, c. C-44
Generally — referred to

s. 133 — considered

s. 133(1) — considered

s. 133(1)(b) — considered

s. 133(3) — considered

s. 143 — considered

s. 143(4) — considered

s. 144 — considered

s. 155(1) — considered

s. 247 — considered

s. 252(1) — considered

Rules considered:

Rules of Civil Procedure, R.R.O. 1990, Reg. 194
R. 13.01(1)(a) — referred to

MOTION by corporation for order to allow delay of shareholder meeting until later in year.

Pepall J.:

1      The provisions governing the time within which a federally incorporated company must call an annual meeting of its

shareholders are contained in section 133(1) of the Canada Business Corporations Act 1  (the "Act"). The applicant, IMAX
Corporation, requests an extension of that time pursuant to section 133(3) of the Act.

Background Facts

2      IMAX is incorporated pursuant to the Act. It is an entertainment technology company, specializing in digital and film
based motion picture technologies. Its shares are traded on the TSX and NASDAQ. The trading price of IMAX's shares have
dropped from $11.50 on April 11, 2006 to $4.44 on June 12, 2007.

3      The respondent, Catalyst Fund Limited Partnership II ("Catalyst") is an investment fund. It purchased 17,900 IMAX
common shares with a current market value of about $80,000 approximately six months ago. In January 2007, the closing price
for IMAX shares ranged from a low of $4.25 to a high of $4.75. Catalyst is also a creditor of IMAX, holding over $60 million
in senior notes issued under a trust indenture dated December 4, 2003, and a plaintiff in an action against IMAX commenced
in the Supreme Court of the State of New York.
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4      Counsel also appeared for three shareholders: Matthew Marczuk, Tom Varesh and Neil Silver. They hold 300, 700 and
1,000 shares respectively with approximate values ranging from $1,200 to $4,500. Mr. Silver is the plaintiff in a putative class
action alleging improper revenue recognition by IMAX in its 2005 financial statements. That proceeding was commenced on
September 20, 2006. No affidavit was filed by these shareholders. Their material filed in support of a motion to intervene on
this application consisted of an affidavit sworn by an articling student. The statement of claim in the class proceeding states
that Mr. Silver purchased his shares in the summer of 2006. These three shareholders bring a motion for leave to intervene and
request an adjournment to permit a cross-examination of IMAX's representative, Mr. Vance. In their notice of motion, as an
alternative, they requested leave to cross-examine Mr. Vance at the hearing but this was not advanced in argument.

5      The Director General under the Act was served with the application but did not appear.

6      IMAX's preceding fiscal year ended December 31, 2006. Its last annual meeting of shareholders occurred on April 11,
2006. As such, pursuant to section 133(1)(b) of the Act, IMAX is required to call an annual meeting of shareholders no later
than June 30, 2007. It asks the court to grant an extension of the time requirement pursuant to section 133(3) of the Act.

7      The chronology of recent events is as follows. On March 16, 2007, IMAX announced that it would delay the
completion and filing of its financial statements for fiscal year 2006 due to the discovery of certain accounting errors. On
March 26, 2007, it announced that it would broaden its accounting review to address comments from the Ontario Securities
Commission ("OSC") and the Securities Exchange Commission ("SEC"). Since that time, IMAX management and its auditor,
PricewaterhouseCoopers, LLP, have been involved in an extensive accounting review. That review is not yet complete and
no financial statements for 2006 are available to put before IMAX shareholders. The activities of the company since the
announcement of the accounting review are set out in press releases which have been issued since March 29, 2007.

8      On April 9, 2007, IMAX announced that it had received a NASDAQ Staff Determination letter on April 3, 2007 advising
that IMAX was not in compliance for continued listing of its shares and that they were subject to delisting from the NASDAQ
Global Market. IMAX's request for a hearing to appeal the Staff Determination letter stayed the delisting. As of the date of the
hearing of the application before me, that decision had not yet been rendered.

9      On April 16, 2007, IMAX announced that it had obtained the requisite consents from the majority of its senior note holders
to delay the filing of its annual report on Form 10-K for the 2006 fiscal year. IMAX's consent solicitation had been opposed
by Catalyst. It maintained that IMAX was in default of certain indenture obligations. The senior note holder consent extends
to June 30, 2007 and also provides for an additional 30-day cure period.

10      On April 16, 2007, the OSC issued a management cease trade order that is to remain in place until two days following
the receipt by the OSC of all filings IMAX is required to make pursuant to Ontario securities laws.

11      On April 27, 2007, IMAX had filed a formal notice of a meeting of shareholders to be held on June 28, 2007. It announced
its intent to cancel the meeting on May 15, 2007 and to seek a court order in Canada to permit it to hold its annual shareholders'
meeting after June 30, 2007.

12      On May 24, 2007, IMAX announced that it had formed a number of preliminary accounting judgments and that it intended
to consult with the SEC and OSC before completing and filing the statements. The application requesting an order extending
the time for IMAX to call an annual meeting was issued on June 8, 2007.

13      IMAX states that postponing the meeting would allow IMAX management to provide shareholders with necessary
disclosure of all material issues at one single meeting and that costs would be saved for IMAX and its shareholders. IMAX
states that it has committed extensive resources to this accounting review and is working diligently with its independent auditor,
PricewaterhouseCoopers, LLP, to complete its financial statements and to file them as soon as possible. It also states that
organizing, preparing and holding a meeting at this juncture would be a significant drain on the resources of IMAX's senior
management and may result in further delays to the company's completion and filing of its 2006 financial statements. It states
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that if that delay renders IMAX unable to remedy any default by the end of the cure period, it is likely that Catalyst and others
will seek to accelerate payment on the notes and attempt to seize control of the company.

14      In the interim, material information related to IMAX will be made public pursuant to the alternative information guidelines
of the OSC which provide that the company give bi-weekly updates on its affairs until it is current with its filing obligations.
This information is made available to the public on IMAX's website or the SEDAR website. Press releases have been issued
on a regular basis.

15      IMAX anticipates that its financial statements will be completed before September 30, 2007.

16      Two members of IMAX's board of directors are to stand for re-election. They are the co-chairs of the board and co-
CEOs of IMAX. No proxy circular or proxy statement in respect of any 2007 shareholder meeting has been delivered. There is
no evidence of any shareholder proposal having been delivered to IMAX, nor is there any evidence of any steps having been
taken to request a shareholders' meeting.

Positions of the Parties

17      In brief, the applicant submits that the order requested should be granted because a later annual general meeting date
is in the interests of all of its shareholders as a group. It states that Catalyst seeks to enhance its bondholder position. Catalyst
states that it is incumbent upon IMAX's directors and management to be accountable to IMAX's shareholders and to explain
the current state of affairs at a shareholders' meeting within the time frame contemplated by the Act. It also states that it may
be adversely affected by a court order extending the time. The three individual shareholders wish to cross-examine Mr. Vance
and failing same, they oppose the application.

Discussion

a) Motion to Intervene

18      IMAX took the position with Catalyst that an intervention motion would not be required for a shareholder to make
submissions. As a result, Catalyst did not pursue its motion to intervene. I heard argument from counsel for Catalyst and for
the three shareholders, Messrs. Silver, Varesh and Marczak. The three shareholders did pursue their motion for intervention.
While they arguably may have an interest in the subject matter of the proceeding within the meaning of Rule 13.01(a), I need
not conclusively decide that issue as I am not persuaded that I should exercise my discretion to add them as parties in any
event. Their request to participate would delay the determination of the application. Given the already tight timeframe and the
nature of the issue, this would be wholly undesirable. Furthermore, their interest as shareholders is adequately represented by
the submissions advanced by Catalyst.

b) Motion for Time Extension

19      Section 133 of the Act states:

(1) The directors of a corporation shall call an annual meeting of shareholders

(a) not later than eighteen months after the corporation comes into existence; and

(b) subsequently, not later than fifteen months after holding the last preceding annual meeting but no later than
six months after the end of the corporation's preceding financial year.

(2) The directors of a corporation may at any time call a special meeting of the shareholders.

(3) Despite subsection (1), the corporation may apply to the court for an order extending the time for calling an annual
meeting.
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20      Section 133 of the Act was amended in 2001 so as to add section 133(3). In an early discussion paper for the proposed
amendments. Industry Canada recommended the addition of an explicit provision in order to make "the legislation flexible",
stating:

Presently, there is no provision allowing a corporation unable to hold the annual shareholders' meeting within that 15 month
period for reasons beyond its control (i.e. not having received from the auditor the corporation's financial statements) to

postpone the holding of its annual meeting. 2

In the Industry Canada policy paper published after the amending legislation, the "Purpose of Change" for the addition of
section 133(3) was described as follows:

(a) This amendment is designed to ensure that corporations report to their shareholders in a timely and regular fashion.

(b) This amendment would allow increased flexibility without creating any new risk for the shareholders. The
amendment is permissive and will not be seen as a requirement. It is designed to provide a method whereby
corporations can receive an extension if they do not meet the time provisions found in section 133.

Shareholders remain protected by a number of provisions which enable them to require the corporation to hold a
meeting. Under section 143, the holders of not less than 5% of the issued shares of a corporation that carry the right
to vote may requisition the directors to call a meeting. Section 144 allows members to apply to the court to have a
meeting called. As well, section 247 allows "complainants" to apply to the court for an order requiring compliance

with the Act (for example, to call a meeting in accordance with the Act). 3

21      Court orders have been granted extending the time to call an annual general meeting in other cases. For instance, Nortel
Networks Corporation sought and obtained at least five extension orders arising from problems associated with finalizing its
financial statements. Although there are endorsements granting orders, including one from Justice Farley in Re: Nortel Networks
Corporation, there is no reported decision or endorsement defining the test to be applied by the court on an application by a
widely held corporation under section 133(3).

22      The applicant submits that there are other CBCA provisions, namely sections 143(4), 144, 247 and 252(1), which provide
opportunities for the court to consider the timing of shareholder meetings. Decisions made under those sections reinforce the
overarching principle that the discretion of the company should be respected except where to do so would harm the shareholders
as a whole. In contrast, Catalyst, supported by the three shareholders, argues that no assistance can be found in the Act in that
the sections relied upon by the applicant are not analogous.

23      I agree with Catalyst's submission in this regard. The sections relied upon by IMAX involve shareholders forcing directors
of a company to do something that they are not obliged to do. Section 133 is about obtaining the court's leave not to do something
that the directors are obliged to do. The request for the extension is an exception to the general rule that is set forth in section
133(1). As such, it seems to me that the burden of proof should be on IMAX to establish that it has a legitimate and compelling
reason to request that the court grant an extension pursuant to section 133(3). In exercising its discretion, the court will consider
the interests of the company balanced against any meaningful risk of harm to the shareholders arising from the granting of
an extension.

24      I am satisfied that IMAX has met the burden justifying a departure from the requirement set forth in section 133(1).
Furthermore, I am not persuaded by any of the materials filed by Catalyst or the three shareholders that either an adjournment
is warranted or that an extension should not be given.

25      A key element of the business conducted at an annual general meeting of shareholders is the consideration of the financial
statements and auditors' reports. Under section 155(1) of the CBCA, a company is required to place the financial statements
of the previous financial year before the shareholders at the annual meeting. IMAX is continuing to conduct its accounting
review and no financial statements for 2006 are available to put before IMAX's shareholders. Without the financial statements,
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little purpose would be served by holding a meeting of shareholders at this time. Furthermore, from a practical perspective,
IMAX would be required to hold two rather than one meeting within a short period of time thereby incurring additional costs
for IMAX and its shareholders. I accept IMAX's submission that it is prudent for the company to consult with the SEC and
OSC prior to finalizing its financial statements, particularly in light of the issues involved and the ongoing formal inquiries
being conducted by these regulating bodies. Preparing for and holding an annual meeting of shareholders at this time would
be a drain on the resources of IMAX's senior management and may ultimately result in further delaying the company's filing
of its financial statements.

26      I also note that shareholders will continue to receive disclosure in the interim. Material information regarding IMAX
has been and will continue to be made public in regular press releases and bi-weekly status updates pursuant to the alternative
information guidelines of the OSC. These press releases are readily accessible by the public on either IMAX's corporate website
or the SEDAR website.

27      Lastly, IMAX anticipates that its financial statements will be completed by September 30, 2007 and that it will be in a
position to call a meeting and provide shareholders with proper financial disclosure prior to that date. The cases of Paulson &

Co. v. Algoma Steel Inc. 4  and 1184760 Alberta Ltd. v. Falconbridge Ltd. 5  both stand for the proposition that to call and to

hold a meeting are two different concepts, 6  and in oral submissions, counsel for IMAX indicated that the meeting could be
called and held by September 30, 2007. This is consistent with the comments made in IMAX's press release of May 10, 2007
and its counsel's correspondence of June 12, 2007.

28      In conclusion, the applicant's request for an order extending the time for IMAX to call an annual meeting of its shareholders
from a date no later than June 30, 2007 to a date no later than September 30, 2007 is granted. In granting this order, subject to
any unexpected developments, it is anticipated that the meeting will be called and held no later than September 30, 2007. To
the extent required, an order abridging the time for the hearing of this application is also granted.

29      At the conclusion of argument, I granted my order and indicated that reasons would be released shortly thereafter. Counsel
for IMAX agreed that no costs would be sought against the three individual shareholders. In the event that IMAX Corporation
and Catalyst are unable to agree on the issue of costs, they are to make brief written submissions.

Motion granted.

Footnotes
1 R.S.C. 1985, c. C-44

2 CBCA Discussion Paper: Proposals for Technical Amendments. Released: September, 1995 by the Corporate Law Policy Directorate,

Industry Canada.

3 Corporate and Insolvency Law Policy: Analysis of the Changes to the CBCA. Industry Canada, created 2002-05-25, amended

2004-01-29.

4 (2006), 79 O.R. (3d) 191 (Ont. S.C.J.).

5 (Ont. S.C.J.).

6 These involved an interpretation of comparable Ontario Business Corporations Act terminology.
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REASONS FOR DECISION 

 
 

Relief Requested 

[1]      Canwest Global Communications Corp. (“Canwest Global”), its principal operating 

subsidiary, Canwest Media Inc. (“CMI”), and the other applicants listed on Schedule “A” 

of the Notice of Application apply for relief pursuant to the Companies’ Creditors 

Arrangement Act.1  The applicants also seek to have the stay of proceedings and other 

provisions extend to the following partnerships: Canwest Television Limited Partnership 

(“CTLP”), Fox Sports World Canada Partnership and The National Post Company/La 

Publication National Post (“The National Post Company”).  The businesses operated by 

                                                 
1 R.S.C. 1985, c. C. 36, as amended  

20
09

 C
an

LI
I 5

51
14

 (
O

N
 S

C
)



 
 
 
 

- 2 - 
 

 

the applicants and the aforementioned partnerships include (i) Canwest’s free-to-air 

television broadcast business (ie. the Global Television Network stations); (ii) certain 

subscription-based specialty television channels that are wholly owned and operated by 

CTLP; and (iii) the National Post.  

[2]      The Canwest Global enterprise as a whole includes the applicants, the partnerships 

and Canwest Global’s other subsidiaries that are not applicants.  The term Canwest will 

be used to refer to the entire enterprise.  The term CMI Entities will be used to refer to the 

applicants and the three aforementioned partnerships. The following entities are not 

applicants nor is a stay sought in respect of any of them: the entities in Canwest’s 

newspaper publishing and digital media business in Canada (other than the National Post 

Company) namely the Canwest Limited Partnership, Canwest Publishing 

Inc./Publications Canwest Inc., Canwest Books Inc., and Canwest (Canada) Inc.; the 

Canadian subscription based specialty television channels acquired from Alliance 

Atlantis Communications Inc. in August, 2007 which are held jointly with Goldman 

Sachs Capital Partners and operated by CW Investments Co. and its subsidiaries; and 

subscription-based specialty television channels which are not wholly owned by CTLP. 

[3]      No one appearing opposed the relief requested. 

Backround Facts 

[4]      Canwest is a leading Canadian media company with interests in twelve free-to-air 

television stations comprising the Global Television Network, subscription-based 

specialty television channels and newspaper publishing and digital media operations. 

[5]          As of October 1, 2009, Canwest employed the full time equivalent of 

approximately 7,400 employees around the world.  Of that number, the full time 

equivalent of approximately 1,700 are employed by the CMI Entities, the vast majority of 

whom work in Canada and 850 of whom work in Ontario.   
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[6]      Canwest Global owns 100% of CMI.  CMI has direct or indirect ownership interests 

in all of the other CMI Entities.  Ontario is the chief place of business of the CMI 

Entities.   

[7]      Canwest Global is a public company continued under the Canada Business 

Corporations Act2.  It has authorized capital consisting of an unlimited number of 

preference shares, multiple voting shares, subordinate voting shares, and non-voting 

shares.  It is a “constrained-share company” which means that at least 66 2/3% of its 

voting shares must be beneficially owned by Canadians.  The Asper family built the 

Canwest enterprise and family members hold various classes of shares.  In April and 

May, 2009, corporate decision making was consolidated and streamlined. 

[8]      The CMI Entities generate the majority of their revenue from the sale of advertising 

(approximately 77% on a consolidated basis). Fuelled by a deteriorating economic 

environment in Canada and elsewhere, in 2008 and 2009, they experienced a decline in 

their advertising revenues.  This caused problems with cash flow and circumstances were 

exacerbated by their high fixed operating costs. In response to these conditions, the CMI 

Entities took steps to improve cash flow and to strengthen their balance sheets.  They 

commenced workforce reductions and cost saving measures, sold certain interests and 

assets, and engaged in discussions with the CRTC and the Federal government on issues 

of concern.   

[9]      Economic conditions did not improve nor did the financial circumstances of the 

CMI Entities.  They experienced significant tightening of credit from critical suppliers 

and trade creditors, a further reduction of advertising commitments, demands for reduced 

credit terms by newsprint and printing suppliers, and restrictions on or cancellation of 

credit cards for certain employees. 

[10]      In February, 2009, CMI breached certain of the financial covenants in its secured 

credit facility.  It subsequently received waivers of the borrowing conditions on six 

                                                 
2 R.S.C. 1985, c.C.44. 
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occasions.  On March 15, 2009, it failed to make an interest payment of US$30.4 million 

due on 8% senior subordinated notes. CMI entered into negotiations with an ad hoc 

committee of the 8% senior subordinated noteholders holding approximately 72% of the 

notes (the “Ad Hoc Committee”).  An agreement was reached wherein CMI and its 

subsidiary CTLP agreed to issue US$105 million in 12% secured notes to members of the 

Ad Hoc Committee.  At the same time, CMI entered into an agreement with CIT 

Business Credit Canada Inc. (“CIT”) in which CIT agreed to provide a senior secured 

revolving asset based loan facility of up to $75 million.  CMI used the funds generated 

for operations and to repay amounts owing on the senior credit facility with a syndicate 

of lenders of which the Bank of Nova Scotia was the administrative agent.  These funds 

were also used to settle related swap obligations.  

[11]      Canwest Global reports its financial results on a consolidated basis.  As at May 31, 

2009, it had total consolidated assets with a net book value of $4.855 billion and total 

consolidated liabilities of $5.846 billion.  The subsidiaries of Canwest Global that are not 

applicants or partnerships in this proceeding had short and long term debt totalling $2.742 

billion as at May 31, 2009 and the CMI Entities had indebtedness of approximately $954 

million.  For the 9 months ended May 31, 2009, Canwest Global’s consolidated revenues 

decreased by $272 million or 11% compared to the same period in 2008.  In addition, 

operating income before amortization decreased by $253 million or 47%.  It reported a 

consolidated net loss of $1.578 billion compared to $22 million for the same period in 

2008.   CMI reported that revenues for the Canadian television operations decreased by 

$8 million or 4% in the third quarter of 2009 and operating profit was $21 million 

compared to $39 million in the same period in 2008.  

[12]      The board of directors of Canwest Global struck a special committee of the board 

(“the Special Committee”) with a mandate to explore and consider strategic alternatives 

in order to maximize value. That committee appointed Thomas Strike, who is the 

President, Corporate Development and Strategy Implementation of Canwest Global, as 

Recapitalization Officer and retained Hap Stephen, who is the Chairman and CEO of 

Stonecrest Capital Inc., as a Restructuring Advisor (“CRA”).  
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[13]      On September 15, 2009, CMI failed to pay US$30.4 million in interest payments 

due on the 8% senior subordinated notes.   

[14]      On September 22, 2009, the board of directors of Canwest Global authorized the 

sale of all of the shares of Ten Network Holdings Limited (Australia) (“Ten Holdings”) 

held by its subsidiary, Canwest Mediaworks Ireland Holdings (“CMIH”). Prior to the 

sale, the CMI Entities had consolidated indebtedness totalling US$939.9 million pursuant 

to three facilities.  CMI had issued 8% unsecured notes in an aggregate principal amount 

of US$761,054,211.  They were guaranteed by all of the CMI Entities except Canwest 

Global, and 30109, LLC.  CMI had also issued 12% secured notes in an aggregate 

principal amount of US$94 million.  They were guaranteed by the CMI Entities.  

Amongst others, Canwest’s subsidiary, CMIH, was a guarantor of both of these facilities.  

The 12% notes were secured by first ranking charges against all of the property of CMI, 

CTLP and the guarantors. In addition, pursuant to a credit agreement dated May 22, 2009 

and subsequently amended, CMI has a senior secured revolving asset-based loan facility 

in the maximum amount of $75 million with CIT Business Credit Canada Inc. (“CIT”). 

Prior to the sale, the debt amounted to $23.4 million not including certain letters of credit. 

The facility is guaranteed by CTLP, CMIH and others and secured by first ranking 

charges against all of the property of CMI, CTLP, CMIH and other guarantors. 

Significant terms of the credit agreement are described in paragraph 37 of the proposed 

Monitor’s report. Upon a CCAA filing by CMI and commencement of proceedings under 

Chapter 15 of the Bankruptcy Code, the CIT facility converts into a DIP financing 

arrangement and increases to a maximum of $100 million. 

[15]      Consents from a majority of the 8% senior subordinated noteholders were necessary 

to allow the sale of the Ten Holdings shares.  A Use of Cash Collateral and Consent 

Agreement was entered into by CMI, CMIH, certain consenting noteholders and others 

wherein CMIH was allowed to lend the proceeds of sale to CMI.   

[16]      The sale of CMIH’s interest in Ten Holdings was settled on October 1, 2009. Gross 

proceeds of approximately $634 million were realized. The proceeds were applied to 

20
09

 C
an

LI
I 5

51
14

 (
O

N
 S

C
)



 
 
 
 

- 6 - 
 

 

fund general liquidity and operating costs of CMI, pay all amounts owing under the 12% 

secured notes and all amounts outstanding under the CIT facility except for certain letters 

of credit in an aggregate face amount of $10.7 million.  In addition, a portion of the 

proceeds was used to reduce the amount outstanding with respect to the 8% senior 

subordinated notes leaving an outstanding indebtedness thereunder of US$393.25 

million.   

[17]      In consideration for the loan provided by CMIH to CMI, CMI issued a secured 

intercompany note in favour of CMIH in the principal amount of $187.3 million and an 

unsecured promissory note in the principal amount of $430.6 million. The secured note is 

subordinated to the CIT facility and is secured by a first ranking charge on the property of 

CMI and the guarantors. The payment of all amounts owing under the unsecured 

promissory note are subordinated and postponed in favour of amounts owing under the 

CIT facility.  Canwest Global, CTLP and others have guaranteed the notes.  It is 

contemplated that the debt that is the subject matter of the unsecured note will be 

compromised. 

[18]      Without the funds advanced under the intercompany notes, the CMI Entities would 

be unable to meet their liabilities as they come due. The consent of the noteholders to the 

use of the Ten Holdings proceeds was predicated on the CMI Entities making this 

application for an Initial Order under the CCAA.  Failure to do so and to take certain 

other steps constitute an event of default under the Use of Cash Collateral and Consent 

Agreement, the CIT facility and other agreements.  The CMI Entities have insufficient 

funds to satisfy their obligations including those under the intercompany notes and the 

8% senior subordinated notes.     

[19]      The stay of proceedings under the CCAA is sought so as to allow the CMI Entities 

to proceed to develop a plan of arrangement or compromise to implement a consensual 

“pre-packaged” recapitalization transaction.  The CMI Entities and the Ad Hoc 

Committee of noteholders have agreed on the terms of a going concern recapitalization 

transaction which is intended to form the basis of the plan.  The terms are reflected in a 
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support agreement and term sheet.  The recapitalization transaction contemplates 

amongst other things, a significant reduction of debt and a debt for equity restructuring.  

The applicants anticipate that a substantial number of the businesses operated by the CMI 

Entities will continue as going concerns thereby preserving enterprise value for 

stakeholders and maintaining employment for as many as possible. As mentioned, certain 

steps designed to implement the recapitalization transaction have already been taken prior 

to the commencement of these proceedings.  
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[20]      CMI has agreed to maintain not more than $2.5 million as cash collateral in a 

deposit account with the Bank of Nova Scotia to secure cash management obligations 

owed to BNS.  BNS holds first ranking security against those funds and no court ordered 

charge attaches to the funds in the account.  

[21]      The CMI Entities maintain eleven defined benefit pension plans and four defined 

contribution pension plans.  There is an aggregate solvency deficiency of $13.3 million as 

at the last valuation date and a wind up deficiency of $32.8 million. There are twelve 

television collective agreements eleven of which are negotiated with the 

Communications, Energy and Paperworkers Union of Canada.  The Canadian Union of 

Public Employees negotiated the twelfth television collective agreement.  It expires on 

December 31, 2010.  The other collective agreements are in expired status. None of the 

approximately 250 employees of the National Post Company are unionized.  The CMI 

Entities propose to honour their payroll obligations to their employees, including all pre-

filing wages and employee benefits outstanding as at the date of the commencement of 

the CCAA proceedings and payments in connection with their pension obligations.  

      

Proposed Monitor 

[22]      The applicants propose that FTI Consulting Canada Inc. serve as the Monitor in 

these proceedings.  It is clearly qualified to act and has provided the Court with its 

consent to act.  Neither FTI nor any of its representatives have served in any of the 

capacities prohibited by section   of the amendments to the CCAA. 

    

Proposed Order  

[23]      I have reviewed in some detail the history that preceded this application.  It 

culminated in the presentation of the within application and proposed order. Having 
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reviewed the materials and heard submissions, I was satisfied that the relief requested 

should be granted.  

[24]      This case involves a consideration of the amendments to the CCAA that were 

proclaimed in force on September 18, 2009.  While these were long awaited, in many 

instances they reflect practices and principles that have been adopted by insolvency 

practitioners and developed in the jurisprudence and academic writings on the subject of 

the CCAA.  In no way do the amendments change or detract from the underlying purpose 

of the CCAA, namely to provide debtor companies with the opportunity to extract 

themselves from financial difficulties notwithstanding insolvency and to reorganize their 

affairs for the benefit of stakeholders.  In my view, the amendments should be interpreted 

and applied with that objective in mind. 

 (a) Threshhold Issues   

[25]      Firstly, the applicants qualify as debtor companies under the CCAA. Their chief 

place of business is in Ontario.  The applicants are affiliated debtor companies with total 

claims against them exceeding $5 million. The CMI Entities are in default of their 

obligations.  CMI does not have the necessary liquidity to make an interest payment in 

the amount of US$30.4 million that was due on September 15, 2009 and none of the other 

CMI Entities who are all guarantors are able to make such a payment either.  The assets 

of the CMI Entities are insufficient to discharge all of the liabilities.  The CMI Entities 

are unable to satisfy their debts as they come due and they are insolvent. They are 

insolvent both under the Bankruptcy and Insolvency Act3 definition and under the more 

expansive definition of insolvency used in Re Stelco4.  Absent these CCAA proceedings, 

the applicants would lack liquidity and would be unable to continue as going concerns.  

The CMI Entities have acknowledged their insolvency in the affidavit filed in support of 

the application. 

                                                 
3 R.S.C. 1985, c. B-3, as amended. 
4 (2004), 48 C.B.R. (4th) 299; leave to appeal refused 2004 CarswellOnt 2936 (C.A.). 
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[26]      Secondly, the required statement of projected cash-flow and other financial 

documents required under section 11(2) of the CCAA have been filed.   

(b) Stay of Proceedings 

[27]      Under section 11 of the CCAA, the Court has broad jurisdiction to grant a stay of 

proceedings and to give a debtor company a chance to develop a plan of compromise or 

arrangement.  In my view, given the facts outlined, a stay is necessary to create stability 

and to allow the CMI Entities to pursue their restructuring.   

(b) Partnerships and Foreign Subsidiaries 

[28]      The applicants seek to extend the stay of proceedings and other relief to the 

aforementioned partnerships.  The partnerships are intertwined with the applicants’ 

ongoing operations.  They own the National Post daily newspaper and Canadian free-to-

air television assets and certain of its specialty television channels and some other 

television assets.  These businesses constitute a significant portion of the overall 

enterprise value of the CMI Entities. The partnerships are also guarantors of the 8% 

senior subordinated notes. 

[29]      While the CCAA definition of a company does not include a partnership or limited 

partnership, courts have repeatedly exercised their inherent jurisdiction to extend the 

scope of CCAA proceedings to encompass them.  See for example Re Lehndorff General 

Partners Ltd.5; Re Smurfit-Stone Container Canada Inc.6; and Re Calpine Canada 

Energy Ltd.7.  In this case, the partnerships carry on operations that are integral and 

closely interrelated to the business of the applicants.  The operations and obligations of 

the partnerships are so intertwined with those of the applicants that irreparable harm 

would ensue if the requested stay were not granted.  In my view, it is just and convenient 

to grant the relief requested with respect to the partnerships. 

                                                 
5 (1993), 9 B.L.R. (2d) 275. 
6 [2009] O.J. No. 349. 
7 (2006), 19 C.B.R. (5th) 187. 
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[30]      Certain applicants are foreign subsidiaries of CMI. Each is a guarantor under the 

8% senior subordinated notes, the CIT credit agreement (and therefore the DIP facility), 

the intercompany notes and is party to the support agreement and the Use of Cash 

Collateral and Consent Agreement. If the stay of proceedings was not extended to these 

entities, creditors could seek to enforce their guarantees. I am  persuaded that the foreign 

subsidiary applicants as that term is defined in the affidavit filed are debtor companies 

within the meaning of section 2 of the CCAA and that I have jurisdiction and ought to 

grant the order requested as it relates to them. In this regard, I note that they are insolvent 

and each holds assets in Ontario in that they each maintain funds on deposit at the Bank 

of Nova Scotia in Toronto. See in this regard Re Cadillac Fairview8 and Re Global Light 

Telecommunications Ltd.9 

(c)   DIP Financing 

[31]      Turning to the DIP financing, the premise underlying approval of DIP financing is 

that it is a benefit to all stakeholders as it allows the debtors to protect going-concern 

value while they attempt to devise a plan acceptable to creditors. While in the past, courts 

relied on inherent jurisdiction to approve the terms of a DIP financing charge, the 

September 18, 2009 amendments to the CCAA now expressly provide jurisdiction to 

grant a DIP financing charge.  Section 11.2 of the Act  states: 

(1) On application by a debtor company and on notice to the secured creditors who 
are likely to be affected by the security or charge, a court may make an order 
declaring that all or part of the company’s property is subject to a security or charge 
— in an amount that the court considers appropriate — in favour of a person 
specified in the order who agrees to lend to the company an amount approved by 
the court as being required by the company, having regard to its cash-flow 
statement. The security or charge may not secure an obligation that exists before the 
order is made.  

(2) The court may order that the security or charge rank in priority over the claim of 
any secured creditor of the company.  

                                                 
8 (1995), 30 C.B.R. (3d) 29. 
9 (2004), 33 B.C.L.R. (4th) 155. 
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(3) The court may order that the security or charge rank in priority over any security 
or charge arising from a previous order made under subsection (1) only with the 
consent of the person in whose favour the previous order was made. 

(4) In deciding whether to make an order, the court is to consider, among other 
things,  

(a) the period during which the company is expected to be subject to 
proceedings under this Act; 

(b) how the company’s business and financial affairs are to be managed 
during the proceedings; 

(c) whether the company’s management has the confidence of its major 
creditors; 

(d) whether the loan would enhance the prospects of a viable compromise 
or arrangement being made in respect of the company; 

(e) the nature and value of the company’s property; 

(f) whether any creditor would be materially prejudiced as a result of the 
security or charge; and 

(g) the monitor’s report referred to in paragraph 23(1)(b), if any. 

[32]      In light of the language of section 11.2(1), the first issue to consider is whether 

notice has been given to secured creditors who are likely to be affected by the security or 

charge.  Paragraph 57 of the proposed order affords priority to the DIP charge, the 

administration charge, the Directors’ and Officers’ charge and the KERP charge with the 

following exception: “any validly perfected purchase money security interest in favour of 

a secured creditor or any statutory encumbrance existing on the date of this order in 

favour of any person which is a “secured creditor” as defined in the CCAA in respect of 

any of source deductions from wages, employer health tax, workers compensation, 

GST/QST, PST payables, vacation pay and banked overtime for employees, and amounts 

under the Wage Earners’ Protection Program that are subject to a super priority claim 

under the BIA”. This provision coupled with the notice that was provided satisfied me 

that secured creditors either were served or are unaffected by the DIP charge.  This 

approach is both consistent with the legislation and practical. 

[33]      Secondly, the Court must determine that the amount of the DIP is appropriate and 

required having regard to the debtors’ cash-flow statement.  The DIP charge is for up to 
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$100 million. Prior to entering into the CIT facility, the CMI Entities sought proposals 

from other third party lenders for a credit facility that would convert to a DIP facility 

should the CMI Entities be required to file for protection under the CCAA.  The CIT 

facility was the best proposal submitted. In this case, it is contemplated that 

implementation of the plan will occur no later than April 15, 2010. The total amount of 

cash on hand is expected to be down to approximately $10 million by late December, 

2009 based on the cash flow forecast. The applicants state that this is an insufficient 

cushion for an enterprise of this magnitude. The cash-flow statements project the need for 

the liquidity provided by the DIP facility for the recapitalization transaction to be 

finalized.  The facility is to accommodate additional liquidity requirements during the 

CCAA proceedings.  It will enable the CMI Entities to operate as going concerns while 

pursuing the implementation and completion of a viable plan and will provide creditors 

with assurances of same.  I also note that the proposed facility is simply a conversion of 

the pre-existing CIT facility and as such, it is expected that there would be no material 

prejudice to any of the creditors of the CMI Entities that arises from the granting of the 

DIP charge.  I am persuaded that the amount is appropriate and required. 

[34]      Thirdly, the DIP charge must not and does not secure an obligation that existed 

before the order was made.  The only amount outstanding on the CIT facility is $10.7 in 

outstanding letters of credit.  These letters of credit are secured by existing security and it 

is proposed that that security rank ahead of the DIP charge.  

[35]      Lastly, I must consider amongst others, the enumerated factors in paragraph 11.2(4) 

of the Act. I have already addressed some of them.  The Management Directors of the 

applicants as that term is used in the materials filed will continue to manage the CMI 

Entities during the CCAA proceedings. It would appear that management has the 

confidence of its major creditors.   The CMI Entities have appointed a CRA and a 

Restructuring Officer to negotiate and implement the recapitalization transaction and the 

aforementioned directors will continue to manage the CMI Entities during the CCAA 

proceedings.  The DIP facility will enhance the prospects of a completed restructuring.  

CIT has stated that it will not convert the CIT facility into a DIP facility if the DIP charge 
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is not approved.  In its report, the proposed Monitor observes that the ability to borrow 

funds from a court approved DIP facility secured by the DIP charge is crucial to retain 

the confidence of the CMI Entities’ creditors, employees and suppliers and would 

enhance the prospects of a viable compromise or arrangement being made.  The proposed 

Monitor is supportive of the DIP facility and charge.      

[36]       For all of these reasons, I was prepared to approve the DIP facility and charge. 

  

 (d) Administration Charge 

[37]      While an administration charge was customarily granted by courts to secure the fees 

and disbursements of the professional advisors who guided a debtor company through the 

CCAA process, as a result of the amendments to the CCAA, there is now statutory 

authority to grant such a charge.  Section 11.52 of the CCAA states: 

(1) On notice to the secured creditors who are likely to be affected by the security or 
charge, the court may make an order declaring that all or part of the property of a 
debtor company is subject to a security or charge — in an amount that the court 
considers appropriate — in respect of the fees and expenses of  

(a) the monitor, including the fees and expenses of any financial, legal or 
other experts engaged by the monitor in the performance of the monitor’s 
duties; 

(b) any financial, legal or other experts engaged by the company for the 
purpose of proceedings under this Act; and 

(c) any financial, legal or other experts engaged by any other interested 
person if the court is satisfied that the security or charge is necessary for 
their effective participation in proceedings under this Act. 

(2)  The court may order that the security or charge rank in priority over the claim of 
any secured creditor of the company.  

  

[38]      I must therefore be convinced that (1) notice has been given to the secured creditors 

likely to be affected by the charge; (2) the amount is appropriate; and (3) the charge 

should extend to all of the proposed beneficiaries.   
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[39]      As with the DIP charge, the issue relating to notice to affected secured creditors has 

been addressed appropriately by the applicants.  The amount requested is up to $15 

million.  The beneficiaries of the charge are: the Monitor and its counsel; counsel to the 

CMI Entities; the financial advisor to the Special Committee and its counsel; counsel to 

the Management Directors; the CRA; the financial advisor to the Ad Hoc Committee; and 

RBC Capital Markets and its counsel.  The proposed Monitor supports the 

aforementioned charge and considers it to be required and reasonable in the 

circumstances in order to preserve the going concern operations of the CMI Entities.  The 

applicants submit that the above-note professionals who have played a necessary and 

integral role in the restructuring activities to date are necessary to implement the 

recapitalization transaction.   

[40]      Estimating quantum is an inexact exercise but I am prepared to accept the amount 

as being appropriate.  There has obviously been extensive negotiation by stakeholders 

and the restructuring is of considerable magnitude and complexity.  I was prepared to 

accept the submissions relating to the administration charge. I have not included any 

requirement that all of these professionals be required to have their accounts scrutinized 

and approved by the Court but they should not preclude this possibility.  

(e) Critical Suppliers  

[41]      The next issue to consider is the applicants’ request for authorization to pay pre-

filing amounts owed to critical suppliers. In recognition that one of the purposes of the 

CCAA is to permit an insolvent corporation to remain in business, typically courts 

exercised their inherent jurisdiction to grant such authorization and a charge with respect 

to the provision of essential goods and services. In the recent amendments, Parliament 

codified the practice of permitting the payment of pre-filing amounts to critical suppliers 

and the provision of a charge. Specifically, section 11.4 provides: 

(1)  On application by a debtor company and on notice to the secured creditors who 
are likely to be affected by the security or charge, the court may make an order 
declaring a person to be a critical supplier to the company if the court is satisfied that 
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the person is a supplier of goods or services to the company and that the goods or 
services that are supplied are critical to the company’s continued operation.  

(2)  If the court declares a person to be a critical supplier, the court may make an 
order requiring the person to supply any goods or services specified by the court to 
the company on any terms and conditions that are consistent with the supply 
relationship or that the court considers appropriate.  

(3)  If the court makes an order under subsection (2), the court shall, in the order, 
declare that all or part of the property of the company is subject to a security or 
charge in favour of the person declared to be a critical supplier, in an amount equal 
to the value of the goods or services supplied under the terms of the order.  

(4)  The court may order that the security or charge rank in priority over the claim of 
any secured creditor of the company. 

[42]        Under these provisions, the Court must be satisfied that there has been notice to 

creditors likely to be affected by the charge, the person is a supplier of goods or services 

to the company, and that the goods or services that are supplied are critical to the 

company’s continued operation.  While one might interpret section 11.4 (3) as requiring a 

charge any time a person is declared to be a critical supplier, in my view, this provision 

only applies when a court is compelling a person to supply.  The charge then provides 

protection to the unwilling supplier.   

[43]      In this case, no charge is requested and no additional notice is therefore required. 

Indeed, there is an issue as to whether in the absence of a request for a charge, section 

11.4 is even applicable and the Court is left to rely on inherent jurisdiction.  The section 

seems to be primarily directed to the conditions surrounding the granting of a charge to 

secure critical suppliers. That said, even if it is applicable, I am satisfied that the 

applicants have met the requirements. The CMI Entities seek authorization to make 

certain payments to third parties that provide goods and services integral to their 

business.  These include television programming suppliers given the need for continuous 

and undisturbed flow of programming, newsprint suppliers given the dependency of the 

National Post on a continuous and uninterrupted supply of newsprint to enable it to 

publish and on newspaper distributors, and the American Express Corporate Card 

Program and Central Billed Accounts that are required for CMI Entity employees to 

perform their job functions.  No payment would be made without the consent of the 
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Monitor.  I accept that these suppliers are critical in nature. The CMI Entities also seek 

more general authorization allowing them to pay other suppliers if in the opinion of the 

CMI Entities, the supplier is critical.  Again, no payment would be made without the 

consent of the Monitor. In addition, again no charge securing any payments is sought. 

This is not contrary to the language of section 11.4 (1) or to its purpose.  The CMI 

Entities seek the ability to pay other suppliers if in their opinion the supplier is critical to 

their business and ongoing operations.  The order requested is facilitative and practical in 

nature. The proposed Monitor supports the applicants’ request and states that it will work 

to ensure that payments to suppliers in respect of pre-filing liabilities are minimized.  The 

Monitor is of course an officer of the Court and is always able to seek direction from the 

Court if necessary.  In addition, it will report on any such additional payments when it 

files its reports for Court approval.  In the circumstances outlined, I am prepared to grant 

the relief requested in this regard.   

(f)  Directors’ and Officers’ Charge 

[44]      The applicants also seek a directors’ and officers’ (“D &O”) charge in the amount 

of $20 million. The proposed charge would rank after the administration charge, the 

existing CIT security, and the DIP charge. It would rank pari passu with the KERP 

charge discussed subsequently in this endorsement but postponed in right of payment to 

the extent of the first $85 million payable under the secured intercompany note. 

[45]      Again, the recent amendments to the CCAA allow for such a charge.  Section 11.51 

provides that:  

(1)  On application by a debtor company and on notice to the secured creditors who 
are likely to be affected by the security or charge, the court may make an order 
declaring that all or part of the property of the company is subject to a security or 
charge — in an amount that the court considers appropriate — in favour of any 
director or officer of the company to indemnify the director or officer against 
obligations and liabilities that they may incur as a director or officer of the company  

(2)  The court may order that the security or charge rank in priority over the claim of 
any secured creditor of the company.  

(3)  The court may not make the order if in its opinion the company could obtain 
adequate indemnification insurance for the director or officer at a reasonable cost.  
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(4)  The court shall make an order declaring that the security or charge does not 
apply in respect of a specific obligation or liability incurred by a director or officer if 
in its opinion the obligation or liability was incurred as a result of the director’s or 
officer’s gross negligence or wilful misconduct or, in Quebec, the director’s or 
officer’s gross or intentional fault. 

[46]      I have already addressed the issue of notice to affected secured creditors.  I must 

also be satisfied with the amount and that the charge is for obligations and liabilities the 

directors and officers may incur after the commencement of proceedings.  It is not to 

extend to coverage of wilful misconduct or gross negligence and no order should be 

granted if adequate insurance at a reasonable cost could be obtained. 

[47]      The proposed Monitor reports that the amount of $20 million was estimated taking 

into consideration the existing D&O insurance and the potential liabilities which may 

attach including certain employee related and tax related obligations.  The amount was 

negotiated with the DIP lender and the Ad Hoc Committee. The order proposed speaks of 

indemnification relating to the failure of any of the CMI Entities, after the date of the 

order, to make certain payments.  It also excludes gross negligence and wilful 

misconduct.  The D&O insurance provides for $30 million in coverage and $10 million in 

excess coverage for a total of $40 million.  It will expire in a matter of weeks and 

Canwest Global has been unable to obtain additional or replacement coverage.  I am 

advised that it also extends to others in the Canwest enterprise and not just to the CMI 

Entities. The directors and senior management are described as highly experienced, fully 

functional and qualified. The directors have indicated that they cannot continue in the 

restructuring effort unless the order includes the requested directors’ charge.   

[48]      The purpose of such a charge is to keep the directors and officers in place during 

the restructuring by providing them with protection against liabilities they could incur 

during the restructuring: Re General Publishing Co.10 Retaining the current directors and 

officers of the applicants would avoid destabilization and would assist in the 

restructuring.  The proposed charge would enable the applicants to keep the experienced 

board of directors supported by experienced senior management.  The proposed Monitor 
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believes that the charge is required and is reasonable in the circumstances and also 

observes that it will not cover all of the directors’ and officers’ liabilities in the worst case 

scenario.  In all of these circumstances, I approved the request. 

(g) Key Employee Retention Plans 

[49]      Approval of a KERP and a KERP charge are matters of discretion.  In this case, the 

CMI Entities have developed KERPs that are designed to facilitate and encourage the 

continued participation of certain of the CMI Entities’ senior executives and other key 

employees who are required to guide the CMI Entities through a successful restructuring 

with a view to preserving enterprise value.  There are 20 KERP participants all of whom 

are described by the applicants as being critical to the successful restructuring of the CMI 

Entities.  Details of the KERPs are outlined in the materials and the proposed Monitor’s 

report.  A charge of $5.9 million is requested. The three Management Directors are 

seasoned executives with extensive experience in the broadcasting and publishing 

industries.  They have played critical roles in the restructuring initiatives taken to date.  

The applicants state that it is probable that they would consider other employment 

opportunities if the KERPs were not secured by a KERP charge. The other proposed 

participants are also described as being crucial to the restructuring and it would be 

extremely difficult to find replacements for them 

[50]      Significantly in my view, the Monitor who has scrutinized the proposed KERPs and 

charge is supportive.  Furthermore, they have been approved by the Board, the Special 

Committee, the Human Resources Committee of Canwest Global and the Ad Hoc 

Committee.  The factors enumerated in Re Grant Forest11 have all been met and I am 

persuaded that the relief in this regard should be granted. 

[51]      The applicants ask that the Confidential Supplement containing unredacted copies 

of the KERPs that reveal individually identifiable information and compensation 

information be sealed.  Generally speaking, judges are most reluctant to grant sealing 

                                                                                                                                                             
10 (2003), 39 C.B.R. (4th) 216. 
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orders. An open court and public access are fundamental to our system of justice.  

Section 137(2) of the Courts of Justice Act provides authority to grant a sealing order and 

the Supreme Court of Canada’s decision in Sierra Club of Canada v. Canada (Minister of 

Finance)12provides guidance on the appropriate legal principles to be applied.  Firstly, the 

Court must be satisfied that the order is necessary in order to prevent a serious risk to an 

important interest, including a commercial interest, in the context of litigation because 

reasonable alternative measures will not prevent the risk. Secondly, the salutary effects of 

the order should outweigh its deleterious effects including the effects on the right to free 

expression which includes the public interest in open and accessible court proceedings.  

[52]      In this case, the unredacted KERPs reveal individually identifiable information 

including compensation information.  Protection of sensitive personal and compensation 

information the disclosure of which could cause harm to the individuals and to the CMI 

Entities is an important commercial interest that should be protected.  The KERP 

participants have a reasonable expectation that their personal information would be kept 

confidential.  As to the second branch of the test, the aggregate amount of the KERPs has 

been disclosed and the individual personal information adds nothing.  It seems to me that 

this second branch of the test has been met.  The relief requested is granted. 

Annual Meeting 

[53]      The CMI Entities seek an order postponing the annual general meeting of 

shareholders of Canwest Global.  Pursuant to section 133 (1)(b) of the CBCA, a 

corporation is required to call an annual meeting by no later than February 28, 2010, 

being six months after the end of its preceding financial year which ended on August 31, 

2009.  Pursuant to section 133 (3), despite subsection (1), the corporation may apply to 

the court for an order extending the time for calling an annual meeting. 

                                                                                                                                                             
11 [2009] O.J. No. 3344.  That said, given the nature of the relationship between a board of directors and senior 
management, it may not always be appropriate to give undue consideration to the principle of business judgment.    
12 [2002] 2 S.C.R. 522. 
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[54]      CCAA courts have commonly granted extensions of time for the calling of an 

annual general meeting.  In this case, the CMI Entities including Canwest Global are 

devoting their time to stabilizing business and implementing a plan.  Time and resources 

would be diverted if the time was not extended as requested and the preparation for and 

the holding of the annual meeting would likely impede the timely and desirable 

restructuring of the CMI Entities.  Under section 106(6) of the CBCA, if directors of a 

corporation are not elected, the incumbent directors continue.  Financial and other 

information will be available on the proposed Monitor’s website.  An extension is 

properly granted. 

Other 

[55]      The applicants request authorization to commence Chapter 15 proceedings in the 

U.S.  Continued timely supply of U.S. network and other programming is necessary to 

preserve going concern value.  Commencement of Chapter 15 proceedings to have the 

CCAA proceedings recognized as “foreign main proceedings” is a prerequisite to the 

conversion of the CIT facility into the DIP facility. Authorization is granted. 

[56]      Canwest’s various corporate and other entities share certain business services.  

They are seeking to continue to provide and receive inter-company services in the 

ordinary course during the CCAA proceedings.  This is supported by the proposed 

Monitor and FTI will monitor and report to the Court on matters pertaining to the 

provision of inter-company services. 

[57]      Section 23 of the amended CCAA now addresses certain duties and functions of the 

Monitor including the provision of notice of an Initial Order although the Court may 

order otherwise.  Here the financial threshold for notice to creditors has been increased 

from $1000 to $5000 so as to reduce the burden and cost of such a process.  The 

proceedings will be widely published in the media and the Initial Order is to be posted on 

the Monitor’s website.  Other meritorious adjustments were also made to the notice 

provisions.  
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[58]      This is a “pre-packaged” restructuring and as such, stakeholders have negotiated 

and agreed on the terms of the requested order.  That said, not every stakeholder was 

before me.  For this reason, interested parties are reminded that the order includes the 

usual come back provision.  The return date of any motion to vary, rescind or affect the 

provisions relating to the CIT credit agreement or the CMI DIP must be no later than 

November 5, 2009. 

[59]      I have obviously not addressed every provision in the order but have attempted to 

address some key provisions.  In support of the requested relief, the applicants filed a 

factum and the proposed Monitor filed a report.  These were most helpful.  A factum is 

required under Rule 38.09 of the Rules of Civil Procedure.  Both a factum and a proposed 

Monitor’s report should customarily be filed with a request for an Initial Order under the 

CCAA. 

Conclusion 

[60]      Weak economic conditions and a high debt load do not a happy couple make but 

clearly many of the stakeholders have been working hard to produce as desirable an 

outcome as possible in the circumstances.  Hopefully the cooperation will persist.  

______________________________ 

          Pepall J. 

Released:  October 13, 2009                                                
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OVERVIEW 

[1] The Applicant, Sino-Forest Corporation (“SFC”), moves for an Initial Order and Sale 
Process Order under the Companies’ Creditors Arrangement Act (“CCAA”).  

[2] The factual basis for the application is set out in the affidavit of Mr. W. Judson Martin, 
sworn March 30, 2012.  Additional detail has been provided in a pre-filing report provided by the 
proposed monitor, FTI Consulting Canada Inc. (“FTI”). 

[3] Counsel to SFC advise that, after extensive arm’s-length negotiations, SFC has entered 
into a Support Agreement with a substantial number of its Noteholders, which requires SFC to 
pursue a CCAA plan as well as a Sale Process.   

[4] Counsel to SFC advises that the restructuring transactions contemplated by this 
proceeding are intended to: 

(a) separate Sino-Forest’s business operations from the problems facing SFC outside the 
People’s Republic of China (“PRC”) by transferring the intermediate holding 
companies that own the “business” and SFC’s inter-company claims against its 
subsidiaries to a newly formed company owned primarily by the Noteholders in 
compromise of their claims; 

(b) effect a Sale Process to determine whether anyone will purchase SFC’s business 
operations for an amount of consideration acceptable to SFC and its Noteholders, 
with potential excess being made available to Junior Constituents; 

(c) create a structure that will enable litigation claims to be pursued for the benefit of 
SFC’s stakeholders; and 

(d) allow Junior Constituents some “upside” in the form of a profit participation if Sino-
Forest’s business operations acquired by the Noteholders are monetized at a profit 
within seven years from Plan implementation. 

[5] The relief sought by SFC in this application includes: 

(i) a stay of proceedings against SFC, its current or former directors or officers, any 
of SFC’s property, and in respect of certain of SFC’s subsidiaries with respect to 
the note indentures issued by SFC; 

(ii) the granting of a Directors’ Charge and Administration Charge on certain of 
SFC’s property; 

(iii) the approval of the engagement letter of SFC’s financial advisor, Houlihan Lokey; 
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(iv) the relieving of SFC of any obligation to call and hold an annual meeting of 
shareholders until further order of this court; and 

(v) the approval of sales process procedures. 

FACTS 

[6] SFC was formed under the Business Corporations Act (Ontario), R.S.O. 1990, c. B-16, 
and in 2002 filed articles of continuance under the Canada Business Corporations Act, R.S.C. 
1985 c. C-44 (“CBCA”). 

[7] Since 1995, SFC has been a publicly-listed company on the TSX.  SFC’s registered office 
is in Mississauga, Ontario, and its principal executive office is in Hong Kong. 

[8] A total of 137 entities make up the Sino-Forest Companies: 67 PRC incorporated entities 
(with 12 branch companies), 58 BVI incorporated entities, 7 Hong Kong incorporated entities, 2 
Canadian entities and 3 entities incorporated in other jurisdictions. 

[9] SFC currently has three employees.  Collectively, the Sino-Forest Companies employ a 
total of approximately 3,553 employees, with approximately 3,460 located in the PRC and 
approximately 90 located in Hong Kong. 

[10] Sino-Forest is a publicly-listed major integrated forest plantation operator and forest 
productions company, with assets predominantly in the PRC.  Its principal businesses include the 
sale of standing timber and wood logs, the ownership and management of forest plantation trees, 
and the complementary manufacturing of downstream engineered-wood products. 

[11] Substantially all of Sino-Forest’s sales are generated in the PRC. 

[12] On June 2, 2011, Muddy Waters LLC published a report (the “MW Report”) which, 
according to submissions made by SFC, alleged, among other things, that SFC is a “near total 
fraud” and a “ponzi scheme”. 

[13] On the same day that the MW Report was released, the board of directors of SFC 
appointed an independent committee to investigate the allegations set out in the MW Report. 

[14] In addition, investigations have been launched by the Ontario Securities Commission 
(“OSC”), the Hong Kong Securities and Futures Commissions (“HKSFC”) and the Royal 
Canadian Mounted Police (“RCMP”). 

[15] On August 26, 2011, the OSC issued a cease trade order with respect to the securities of 
SFC and with respect to certain senior management personnel.  With the consent of SFC, the 
cease trade order was extended by subsequent orders of the OSC. 

[16] SFC and certain of its officers, directors and employees, along with SFC’s current and 
former auditors, technical consultants and various underwriters involved in prior equity and debt 
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offerings, have been named as defendants in eight class action lawsuits in Canada.  Additionally, 
a class action was commenced against SFC and other defendants in the State of New York. 

[17] The affidavit of Mr. Martin also points out that circumstances are such that SFC has not 
been able to release Q3 2011 results and these circumstances could also impact SFC’s historical 
financial statements and its ability to obtain an audit for its 2011 fiscal year.  On January 10, 
2012, SFC cautioned that its historic financial statements and related audit reports should not be 
relied upon. 

[18] SFC has issued four series of notes (two senior notes and two convertible notes), with a 
combined principal amount of approximately $1.8 billion, which remain outstanding and mature 
at various times between 2013 and 2017.  The notes are supported by various guarantees from 
subsidiaries of SFC, and some are also supported by share pledges from certain of SFC’s 
subsidiaries. 

[19] Mr. Martin has acknowledged that SFC’s failure to file the Q3 results constitutes a 
default under the note indentures. 

[20] On January 12, 2012, SFC announced that holders of a majority in principal amount of 
SFC’s senior notes due 2014 and its senior notes due 2017 agreed to waive the default arising 
from SFC’s failure to release the Q3 results on a timely basis. 

[21] The waiver agreements expire on the earlier of April 30, 2012 and any earlier termination 
of the waiver agreements in accordance with their terms.  In addition, should SFC fail to file its 
audited financial statements for its fiscal year ended December 31, 2011 by March 30, 2012, the 
indenture trustees would be in a position to accelerate and enforce the approximately $1.8 billion 
in notes. 

[22] The audited financial statements for the fiscal year that ended on December 31, 2011 
have not yet been filed. 

[23] Mr. Martin also deposes that, although the allegations in the MW Report have not been 
substantiated, the allegations have had a catastrophic negative impact on Sino-Forest’s business 
activities and there has been a material decline in the market value of SFC’s common shares and 
notes.  Further, credit ratings were lowered and ultimately withdrawn. 

[24] Mr. Martin contends that the various investigations and class action lawsuits have 
required, and will continue to require, that significant resources be expended by directors, 
officers and employees of Sino-Forest.  This has also affected Sino-Forest’s ability to conduct its 
operations in the normal course of business and the business has effectively been frozen and 
ground to a halt. In addition, SFC has been unable to secure or renew certain existing onshore 
banking facilities and has been unable to obtain offshore letters of credit to facilitate its trading 
business.  Further, relationships with the PRC government, local government, and suppliers have 
become strained, making it increasingly difficult to conduct any business operations. 
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[25] As noted above, following arm’s-length negotiations between SFC and the Ad Hoc 
Noteholders, the parties entered into a Support Agreement which provides that SFC will pursue a 
CCAA plan on the terms set out in the Support Agreement in order to implement the agreed 
upon restructuring transaction. 

 

 

APPLICATION OF THE CCAA 

[26] SFC is a corporation continued under the CBCA and is a “company” as defined in the 
CCAA. 

[27] SFC also takes the position that it is a “debtor company” within the meaning of the 
CCAA.  A “debtor company” includes a company that is insolvent. 

[28] The issued and outstanding convertible and senior notes of SFC total approximately $1.8 
billion.  The waiver agreements with respect to SFC’s defaults under the senior notes expire on 
April 30, 2012.  Mr. Martin contends that, but for the Support Agreement, which requires SFC to 
pursue a CCAA plan, the indenture trustees under the notes would be entitled to accelerate and 
enforce the rights of the Noteholders as soon as April 30, 2012.  As such, SFC contends that it is 
insolvent as it is “reasonably expected to run out of liquidity within a reasonable proximity of 
time” and would be unable to meet its obligations as they come due or continue as a going 
concern.  See Re Stelco [2004] O.J. No. 1257 at para. 26; leave to appeal to C.A. refused [2004] 
O.J. No. 1903; leave to appeal to S.C.C. refused [2004] S.C.C.A. No. 336; and ATB Financial v. 
Metcalfe and Mansfield Alternative Investments II Corp., [2008] O.J. No. 1818 (S.C.J.) at paras. 
12 and 32. 

[29] For the purposes of this application, I accept that SFC is a “debtor company” within the 
meaning of the CCAA and is insolvent; and, as a CBCA company that is insolvent with debts in 
excess of $5 million, SFC meets the statutory requirements for relief under the CCAA. 

[30] The required financial information, including cash-flow information, has been filed. 

[31] I am satisfied that it is appropriate to grant SFC relief under the CCAA and to provide for 
a stay of proceedings.  FTI Consulting Canada, Inc., having filed its Consent to act, is appointed 
Monitor. 

THE ADMINISTRATION CHARGE 

[32] SFC has also requested an Administration Charge.  Section 11.52 of the CCAA provides 
the court with the jurisdiction to grant an Administration Charge in respect of the fees and 
expenses of FTI and other professionals. 
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[33] I am satisfied that, in the circumstances of this case, an Administration Charge in the 
requested amount is appropriate.  In making this determination I have taken into account the 
complexity of the business, the proposed role of the beneficiaries of the charge, whether the 
quantum of the proposed charge appears to be fair and reasonable, the position of the secured 
creditors likely to be affected by the charge and the position of FTI. 

[34] In this case, FTI supports the Administration Charge.  Further, it is noted that the 
Administration Charge does not seek a super priority charge ranking ahead of the secured 
creditors. 

 

THE DIRECTORS’ CHARGE 

[35] SFC also requests a Directors’ Charge.  Section 11.51 of the CCAA provides the court 
with the jurisdiction to grant a charge in favour of any director to indemnify the director against 
obligations and liabilities that they may incur as a director of the company after commencement 
of the CCAA proceedings. 

[36] Having reviewed the record, I am satisfied that the Directors’ Charge in the requested 
amount is appropriate and necessary.  In making this determination, I have taken into account 
that the continued participation of directors is desirable and, in this particular case, absent the 
Directors’ Charge, the directors have indicated they will not continue in their participation in the 
restructuring of SFC.  I am also satisfied that the insurance policies currently in place contain 
exclusions and limitations of coverage which could leave SFC’s directors without coverage in 
certain circumstances. 

[37] In addition, the Directors’ Charge is intended to rank behind the Administration Charge.  
Further, FTI supports the Directors’ Charge and the Directors’ Charge does not seek a super 
priority charge ranking ahead of secured creditors. 

[38] Based on the above, I am satisfied that the Directors’ Charge is fair and reasonable in the 
circumstances. 

THE SALE PROCESS 

[39] SFC has also requested approval for the Sale Process. 

[40] The CCAA is to be given a broad and liberal interpretation to achieve its objectives and 
to facilitate the restructuring of an insolvent company.  It has been held that a sale by a debtor, 
which preserves its businesses as a going concern, is consistent with these objectives, and the 
court has the jurisdiction to authorize such a sale under the CCAA in the absence of a plan.  See 
Re Nortel Networks Corp., [2009] O.J. No. 3169 (S.C.J.) at paras. 47-48. 

[41] The following questions may be considered when determining whether to authorize a sale 
under the CCAA in the absence of a plan (See Re Nortel Networks Corp., supra at para. 49): 
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(i) Is the sale transaction warranted at this time? 

(ii) Will the sale benefit the “whole economic community”? 

(iii) Do any of the debtors’ creditors have a bone fide reason to object to the sale of the 
business? 

(iv) Is there a better alternative?   

[42] Counsel submits that as a result of the uncertainty surrounding SFC, it is impossible to 
know what an interested third party might be willing to pay for the underlying business 
operations of SFC once they are separated from the problems facing SFC outside the PRC.  
Counsel further contends that it is only by running the Sale Process that SFC and the court can 
determine whether there is an interested party that would be willing to purchase SFC’s business 
operations for an amount of consideration that is acceptable to SFC and its Noteholders while 
also making excess funds available to Junior Constituents.  

[43] Based on a review of the record, the comments of FTI, and the support levels being 
provided by the Ad Hoc Noteholders Committee, I am satisfied that the aforementioned factors, 
when considered in the circumstances of this case, justify the approval of the Sale Process at this 
point in time.  

ANCILLARY RELIEF  

[44] I am also of the view that it is impractical for SFC to call and hold its annual general 
meeting at this time and, therefore, I am of the view that it is appropriate to grant an order 
relieving SFC of this obligation. 

[45] SFC seeks to have FTI authorized, as a formal representative of SFC, to apply for 
recognition of these proceedings, as necessary, in any jurisdiction outside of Canada, including 
as “foreign main proceedings” in the United States pursuant to Chapter 15 of the U.S. 
Bankruptcy Code.  Counsel contends that such an order is necessary to facilitate the restructuring 
as, among other things, SFC faces class action lawsuits in New York, the notes are governed by 
New York law, the indenture trustees are located in New York and certain of the SFC 
subsidiaries may face proceedings in foreign jurisdictions in respect of certain notes issued by 
SFC. In my view, this relief is appropriate and is granted. 

[46] SFC also requests an order approving: 

(i) the Financial Advisor Agreement; and  

(ii) Houlihan Lokey’s retention by SFC under the terms of the agreement. 

[47] Both SFC and FTI believe that the quantum and nature of the remuneration provided for 
in the Financial Advisor Agreement is fair and reasonable and that an order approving the 
Financial Advisor Agreement is appropriate and essential to a successful restructuring of SFC.  
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This request has the support of parties appearing today and, in my view, is appropriate in the 
circumstances and is therefore granted. 

DISPOSITION 

[48] Accordingly, the relief requested by SFC is granted and orders shall issue substantially in 
the form of the Initial Order and the Sale Process Order included the Application Record. 

MISCELLANEOUS 

[49] SFC has confirmed that it is bound by the Support Agreement and intends to comply with 
it. 

[50] The come-back hearing is scheduled for Friday, April 13, 2012.  The orders granted 
today contain a come-back clause.  The orders were made on extremely short notice and for all 
practical purposes are to be treated as being made ex parte. 

[51] The scheduling of future hearings in this matter shall be coordinated through counsel to 
the Monitor and the Commercial List Office. 

[52] Finally, it would be helpful if counsel could also file materials on a USB key in addition 
to a paper record. 

 

 
 

MORAWETZ J. 

 

Date: April 2, 2012 
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HEARD: June 24, 2013 

REASONS FOR DECISION 

I. Ex parte application under CBCA s. 133(3) to extend the time for calling an annual 

meeting 

[1] This morning I adjourned, until tomorrow morning, the application by Sprott Resource 

Lending Corp. (“SRL”) for an order under section 133(3) of the Canada Business Corporations 
Act, R.S.C. 1985, c. C-44, to extend the time for calling an annual meeting.  I gave directions 
requiring that notice of the application be given; Schedule “A” to these Reasons reproduces that 

endorsement.  I indicated in my endorsement that I would be releasing further reasons explaining 
my decision.  These are they. 

II. Background 

[2] Under the terms of section 133(1) of the CBCA, SRL must call an annual meeting of 
shareholders by June 30, 2013.  The Chief Financial Officer of SRL, Mr. James Grosdanis, 

deposed that on May 9, 2013 the company announced an annual and special meeting date of June 
25, 2013 and on May 29, 2013 mailed a management information circular (“MIC”) to 

shareholders. 

[3] Mr. Grosdanis did not disclose in his supporting affidavit that pursuant to the May 24, 
2013 initial order of Mesbur J., June 25, 2013 also had been set as the date upon which 

shareholders would vote on a proposed Plan of Arrangement under the CBCA. 

[4] According to Mr. Grosdanis, the United States Securities and Exchange Commission 

requested a number of amendments be made to the MIC “to clarify and/or provide additional 
information with respect to certain items contained therein”.  The details of the requested 
changes were not specified in the affidavit. 
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[5] SRL’s Board has decided to mail an amended MIC to shareholders so that they “receive 
notice of the additional information contained in the Amended Circular and can consider that 

information prior to the annual and special meeting”. 

[6] SRL has sought from the TSX an extension of the date for the holding of its annual 

meeting until July 23, 2013, and therefore wishes to postpone the meeting scheduled for 
tomorrow.  Section 133(3) of the CBCA provides that “the corporation may apply to the court for 
an order extending the time for calling an annual meeting”, so the company has applied for such 

an order permitting it to hold its annual meeting no later than July 23, 2013. 

III. Analysis 

[7] I accept counsel’s submission that in light of paragraph 11 of the order of Mesbur J., 
which contained the standard model order provisions for an initial order involving a Plan of 
Arrangement, the applicant may adjourn or postpone the meeting at which shareholders will 

consider and vote on the Plan without first obtaining an order of this Court.  So, SRL has applied 
for an extension of time to call the meeting not to comply with the Initial Order, but to ensure the 

corporation is on-side with the requirements of CBCA s. 133 regarding the timing of shareholder 
meetings. 

[8] CBCA s. 133(3) authorizes SRL to apply to this Court for an extension order in respect of 

its annual meeting.  Section 248 of the CBCA provides: 

Where this Act states that a person may apply to a court, the application may be made in 

a summary manner by petition, originating notice of motion, or otherwise as the rules of 
the court provide, and subject to any order respecting notice to interested parties or costs, 
or any other order the court thinks fit. 

[9] In Ontario, as a result of Rule 14.05(2) of the Rules of Civil Procedure, proceedings 
under the CBCA are brought by way of application.  The practical effect of the combined 

operation of Rules 38.06 and 38.11 is that the application materials should be served on any 
party “or other person” who is affected by the application.  As the jurisprudence of this Court 
consistently has held, proceeding with an application (or a motion) on an ex parte basis is an 

extra-ordinary way of proceeding and only should occur (i) where there is good reason to believe 
that the responding party, if given notice, will act to frustrate the process of justice before the 

motion can be decided or (ii) where there is simply not the time and/or means to provide notice: 
Robert Half Canada Inc. v. Jeewan (2004), 71 O.R. (3d) 650 (S.C.J.); Ignagni Estate (Re), 2009 
CanLII 54768 (ON SC). 

[10] The shareholders of SRL certainly are persons who would be affected by the order sought 
on this application.  In the only case dealing with CBCA s. 133(3) placed before me by the 

applicant, Re IMAX Corp. (2007), 41 B.L.R. (4th) 289 (Ont. S.C.J.), it was clear that notice of the 
application had been given to shareholders and the Director under the CBCA, and some 
shareholders appeared on the return of the application to oppose the request for an extension of 

the time in which to hold an annual meeting. 
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[11] In the present case, I was not prepared to deal with the application on an ex parte basis 
because the applicant had failed to disclose the existence of on-going Plan of Arrangement 

proceedings.  While I accept counsel’s explanation that the failure to include such information 
was the result of an oversight, that oversight, in its effect, resulted in the failure to disclose 

material information.  Judges learn from experience that most stories have two sides to them, 
thus the great reluctance of judges to deal with requests for orders on an ex parte basis.  Parties 
and their counsel can never lose sight of the obligation to make the fullest and most frank 

disclosure on ex parte applications or motions.  Such applications mark a radical departure from 
the adversarial approach to truth-finding upon which our common law system is built and an 

exception to the general transparency and openness of our courts when they make orders which 
affect other parties. 

[12] Nor would this application otherwise qualify as an appropriate one in which to proceed 

on an ex parte basis.  There was no risk of the dissipation or destruction of the subject-matter of 
the application, as in the case of a Mareva injunction.  Nor was the time or means lacking to 

provide adequate notice.  The combination of the issuance of a press release spelling out the time 
and place of the return of the application and the posting of the application materials on the 
applicant’s own website and/or on SEDAR afforded the opportunity to give practical notice in 

the circumstances.  Although service of the Director under the CBCA is not required by statute, 
as a matter of practice such notice is given when plans of arrangement are placed before this 

court.  Given that the adjournment of tomorrow’s meeting will result in a deferral of the 
consideration of the applicant’s plan of arrangement, practical sense dictated giving notice of this 
application to the Director. 

[13] Accordingly, I gave the directions for service contained in Schedule “A” to these 
Reasons, and the application will come back on before me tomorrow.  

 

 

 
D. M. Brown J. 

 

Date: June 24, 2013 
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Schedule “A”: Transcription of handwritten endorsement made June 24, 2013 

No notice has been given of this application, either to shareholders or the Director under the 

CBCA.  It therefore is proceeding on an ex parte basis. I will release slightly longer reasons later 
today, but suffice it to say that Mr. Gosdanis failed to disclose a material fact in his affidavit – 

i.e. that the applicant has Plan of Arrangement proceedings before this Court and none item on 
the agenda for tomorrow’s SH meeting is a vote to consider that Plan.  That fact should have 
been disclosed.  In light of the non-disclosure, I will not proceed on an ex parte basis.  Service of 

this application must be given as follows: 

(1) Issuance of press release by 2 pm today advising that the application will be heard by me 

tomorrow, June 25/13, @ 9:30 am in Crtrm 8-6, 330 University; 
(2) Posting of that press release on the applicant’s website by 2 pm today, and on SEDAR 

today, if possible; 

(3) Sending notice by email to the Director of the CBCA by 2 pm today. 

The press release must announce that any interested person may attend at tomorrow’s hearing 

and make submissions. 

Application adj’d to June 25/13 @ 9:30 am on my list. 
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