
IN THE UNITED STATES BANKRUPTCY COURT 

FOR THE DISTRICT OF DELAWARE 

 

 
In re: 
 
CINRAM INTERNATIONAL INC., et al.,  
 

 Debtors in a Foreign Proceeding. 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

  
Chapter 15 
 
Case No. 12-11882 (KJC) 
 
Jointly Administered 

  
Hearing Date: July 25, 2012 at 10:00 a.m. 

Objection Deadline: July 20, 2012 at 4:00 p.m. 

 

Related Docket Nos.  50 & 54 

 

ORACLE AMERICA, INC.’S LIMITED OBJECTION TO (A) FOREIGN 

REPRESENTATIVE’S MOTION FOR ENTRY OF AN ORDER (i) 

RECOGNIZING THE CANADIAN SALE ORDER, (ii) AUTHORIZING AND 

APPROVING THE SALE FREE AND CLEAR OF ALL LIENS, CLAIMS, 

ENCUMBRANCES, AND OTHER INTEREST, (iii) AUTHORIZING THE 

ASSUMPTION AND ASSIGNMENT OF CERTAIN EXECUTORY CONTRACTS 

AND UNEXPIRED LEASES, AND (iv) GRANTING RELATED RELIEF (“SALE 

MOTION”) and (B) NOTICE OF PROPOSED POTENTIAL ASSUMPTION AND 

ASSIGNMENT OF CERTAIN EXECUTORY CONTRACTS AND UNEXPIRED 

LEASES IN CONNECTION WITH THE SALE OF SUBSTANTIAL ASSETS OF 

THE DEBTORS (“ASSUMPTION NOTICE”) (“LIMITED OBJECTION”)  

Oracle America, Inc., successor-in-interest to Oracle USA, Inc. and Oracle Corporation, 

(“Oracle”), a creditor and contract counter-party in the above-captioned Chapter 15 case, submits 

its Limited Objection to Cinram International Inc. et al.’s (“Debtors”) Sale Motion and 

Assumption Notice.  In support of its Limited Objection, Oracle respectfully states as follows: 

I. INTRODUCTION 

1. In connection with the Sale Motion, the Debtors served the Assumption Notice, 

which identifies executory contracts and unexpired leases the Debtors may assume and assign. 

2. Schedule 1 to the Assumption Notice identifies a number of Oracle “Agreements” 

identified as agreements, contracts, and invoices, each with a proposed cure of $0.00. 



3. Based on the descriptions of the “Agreements” in the Assumption Notice, Oracle 

cannot determine, with certainty, the appropriate cure amount owed to Oracle. 

4. Therefore, Oracle reserves its rights to object to any proposed cure and to the 

scope of any proposed assumption and assignment until all targeted agreements are identified 

with the requisite specificity to allow identification of both the agreement and the cure involved. 

5. Any cure must include sums needed to ensure that all support and renewal are 

current and not in payment default.  Oracle is aware of at least one payment, in the amount of no 

less than $130,249.11, which must be paid next month. 

6. Pursuant to the Sale Motion, the Debtors are requesting authority to have an 

undetermined amount of time after the closing date to identify which additional contracts (“Open 

Contracts”), if any, will be assumed and assigned.  (See, Sale Motion ¶41). 

7. Although the Sale Motion states that the Purchaser will attempt to complete the 

assumption and assignment or rejection process for all Open Contracts by September 15, 2012, 

this procedure leaves counterparties such as Oracle in “limbo” for an undetermined period of 

time. 

8. If the Purchaser satisfies requirements of adequate assurance of future 

performance, Oracle will endeavor to work reasonably with the Purchaser to ensure that the 

required executory contracts, and corresponding cure, are identified. 

9. However, an open-ended time period to designate additional contracts, without 

the consent of the contract counterparty, is not acceptable. 

10. The Sale Motion and Assumption Notice indicate that Cinram Acquisition, Inc. 

will be the purchaser of the Debtors’ assets pursuant to the Asset Purchase Agreement. 



11. Because the Purchaser is a newly-formed entity, Oracle cannot determine whether 

the Purchaser can meet the requirement that it provide assurance of its ability to perform.  Oracle 

conditions its consent to any proposed assignment on Purchaser’s ability to provide assurance of 

its ability to perform and on Purchaser’s willingness to execute an Oracle Assignment 

Agreement and related documents identifying succinctly all of the executory contracts to be 

assigned and cure to be paid. 

12. To the extent the Debtors seek assumption and assignment of any Oracle 

executory contracts, the Debtors must (a) identify fully and correctly the contracts; (b) pay the 

amounts due and owing in cure at the time the assignment is designated; and (c) execute a 

standard form of Oracle Assignment Agreement. 

13. Because there remain unanswered questions and missing information, Oracle 

requests that the Court deny, at this time, any contemplated assumption and assignment of the 

Oracle agreements targeted by the Assumption Notice.   

II. ARGUMENT 

A. The Debtors May Not Assume And Assign The Oracle Agreements As 

They Pertain To One Or More Licenses Of Intellectual Property And 

Oracle Does Not Consent To The Proposed Assignment At This Time. 

14. Section 365(c)(1) of the Bankruptcy Code provides, in relevant part: 

The trustee may not assume or assign an executory contract ... of 
the debtor ... if (1)(A) applicable law excuses a party, other than 
the debtor, to such contract or lease from accepting performance 
from or rendering performance to an entity other than the debtor ..., 
whether or not such contract or lease prohibits or restricts 
assignment of rights or delegation of duties; and (B) such party 
does not consent to such assumption or assignment. 

15. Federal law makes non-exclusive patent licenses non-assignable absent consent of 

the licensor.  In re Catapult Entertainment, Inc., 165 F.3d 747 (9th Cir. 1999), cert. dismissed, 

528 U.S. 924 (1999).  See, In re Access Beyond Technologies, Inc., 237 B.R. 32, 48, 49 (Bankr. 



D. Del 1999) (citing In re: West Elec., Inc.) 852 F. 2d 79 (3d Cir. 1988); In re ANC Rental 

Corporation, Inc., 277 B.R. 226, 235 (Bankr. D. Del. 2002); In re Golden Books Family 

Entertainment, Inc., 269 B.R. 311, 316 (Bankr. D. Del. 2001). 

16. Oracle’s license agreements involve the non-exclusive licensing of patented 

software.  At this time, Oracle does not consent to any proposed assignment, as the Oracle 

agreements are insufficiently described to allow Oracle to assess the impact of the proposed 

assumption and assignment. 

17. Accordingly, any potential assumption and assignment should be denied with 

respect to Oracle agreements targeted in the Assumption Notice. 

B. The Proposed Assumption And Assignment Should Be Denied With 

Respect to the Oracle Agreements Resulting From The Possible Failure 

to Provide for Payment of Appropriate Amounts Required In Cure. 

18. The Debtors cannot assign the Oracle license agreement until all arrearages are 

tendered; Oracle will not consent to the assignment of a contract in payment default. 

19. Based on the provided information, Oracle cannot identify the intended contract 

or contracts in order to ascertain the correct sums owed.  Oracle is aware of at least one payment, 

in the amount of no less than $130,249.11, which must be paid next month. 

20. For these reasons, Oracle must withhold its consent to any assignment of the 

Oracle agreements identified in the Assumption Notice.  See 11 U.S.C. § 365(b)(1)(A). 

21. Absent payment of the appropriate amounts to Oracle, the Oracle agreements may 

not be assumed or assumed and assigned.  Oracle reserves its right to object further to the cure 

amount until more certainty on the contract or contracts at issue are established.  



III. CONCLUSION 

22. The Debtors are prohibited from assuming and assigning the Oracle agreements 

targeted by the Assumption Notice in the absence of Oracle’s consent pursuant to section 365(c) 

and applicable case law. 

23. The Debtors have failed to comply with the statutory prerequisites for assumption 

and assignment of the targeted Oracle agreements by failing to identify the contract or contracts 

at issue with specificity so as to permit an evaluation of either their assignability or the accuracy 

of the resultant cure payment at the time of the assignment or designation. 

24. In addition, the Debtors and the Purchaser must execute an Oracle Assignment 

Agreement to document any assignment. 

25. For these reasons set forth in this Limited Objection, Oracle respectfully requests 

that the Court deny, at this time, the Debtors’ Assumption Notice and the Sale Motion, to the 

extent they include an effort to assume and assign agreement with Oracle. 

Dated: July 20, 2012 
 Wilmington, Delaware 

 

MARGOLIS EDELSTEIN 

 
/s/ James E. Huggett     
James E. Huggett, Esq. (#3956) 
750 Shipyard Drive, Suite 102 
Wilmington, Delaware  19801 
Telephone: (302) 888-1112 
Facsimile: (302) 888-1119 
E-mail: jhuggett@margolisedelstein.com 

  

 Amish R. Doshi, Esq. 

MAGNOZZI & KYE, LLP 

23 Green Street, Suite 302 
Huntington, New York 11743 
Tel: (631) 923-2858 
 

 Shawn M. Christianson (CSB #114707) 

BUCHALTER NEMER P.C. 

333 Market Street, 25th Floor 
San Francisco, California 94105-2126 



Telephone:  (415) 227-0900 
 

 Deborah Miller  (CSB #95527) 
Katrina Garibaldi (CSB #268498) 

ORACLE AMERICA, INC. 

500 Oracle Parkway 
Redwood City, California  94065 
Telephone: (650) 506-5200 

  

 Attorneys for Oracle America, Inc. 
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CERTIFICATE OF SERVICE 

 I, James E. Huggett, hereby certify that on July 20, 2012, I served a copy of Oracle 

America, Inc.’s Limited Objection to (A) Foreign Representative’s Motion for Entry of an Order 

(I) Recognizing the Canadian Sale Order, (ii) Authorizing and Approving the Sale Free and 

Clear of All Liens, Claims, Encumbrances, and Other Interest, (iii) Authorizing the Assumption 

and Assignment of Certain Executory Contracts and Unexpired Leases, and (iv) Granting 

Related Relief (“Sale Motion”) and (B) Notice of Proposed Potential Assumption and 

Assignment of Certain Executory Contracts and Unexpired Leases in Connection with the Sale of 

Substantial Assets of the Debtors (“Assumption Notice”) (“Limited Objection”) on the parties 

listed on the attached service list via electronic mail. 

 

/s/ James E. Huggett___________ 

James E. Huggett (#3956) 

 

 

 



SERVICE LIST 

 

David Klauder, Esq. 

Office of the United States Trustee 

For the District of Delaware 

844 King Street, Suite 2207 

david.klauder@usdoj.gov 

 

Office of the United States Trustee 

 

Douglas P. Bartner, Esq. 

Robert Britton, Esq. 

Shearman & Sterling, LLP 

599 Lexington Avenue 

New York, New York 10022 

dbartner@shearman.com 

robert.britton@shearman.com 

 

Co-Counsel to the Foreign Representative 

 

Pauline K. Morgan, Esq. 

Kenneth J. Enos, Esq. 

Young Conway Stargatt & Taylor, LLP 

Rodney Square 

1000 North King Street 

Wilmington, Delaware 19801 

pmorgan@ycst.com 

kenos@ycst.com 

 

Co-Counsel to the Foreign Representative 

Derek C. Abbott, Esq. 

Morris, Nichols, Arsht & Tunnel, LLP 

1201 North Market Street, 18
th
 Floor 

Wilmington, Delaware 19899 

dabbott@mnat.com 

 

Co-Counsel to the Debtors’ Pre-Petition 

Secured Lenders and DIP Lenders 

 

 

 

Richard G. Mason, Esq. 

Joshua A. Feltman, Esq. 

Wachtell, Lipton, Rosen & Katz, LLP 

51 West 52
nd
 Street 

New York, New York 10019 

rgmason@wlrk.com 

jafeltman@wlrk.com 

 

Co-Counsel to the Debtor’s Pre-Petition 

Lenders and DIP Lenders 

Matthew G. Summers, Esq. 

Ballard Spahr, LLP 

919 N. Market Street, 11
th
 Floor 

Wilmington, Delaware 19801 

summersm@ballardspahr.com 

 

Counsel to the Proposed Purchaser 

 

 

 

 

 

 


