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Court File No. CV-12-9539-00CL 
 
 

ONTARIO 
SUPERIOR COURT OF JUSTICE 

(COMMERCIAL LIST) 
 

IN THE MATTER OF THE COMPANIES’ CREDITORS ARRANGEMENT ACT, 
R.S.C. 1985, c. C-36, AS AMENDED 

 
AND IN THE MATTER OF A PLAN OF COMPROMISE OR ARRANGEMENT OF 

TIMMINCO LIMITED AND BÉCANCOUR SILICON INC. 
 
 

THIRD REPORT TO THE COURT 
SUBMITTED BY FTI CONSULTING CANADA INC.,  

IN ITS CAPACITY AS MONITOR 
 

 

INTRODUCTION 

1. On January 3, 2012, Timminco Limited (“Timminco”) and Bécancour Silicon 

Inc. (“BSI”, together with Timminco, the “Timminco Entities”) made an 

application under the Companies’ Creditors Arrangement Act, R.S.C. 1985, c. C-

36, as amended (the “CCAA”) and an initial order (the “Initial Order”) was 

made by the Honourable Mr. Justice Morawetz  of the Ontario Superior Court of 

Justice (Commercial List) (the “Court”), granting, inter alia, a stay of 

proceedings against the Applicants until February 2, 2012,  (the “Stay Period”) 

and appointing FTI Consulting Canada Inc. as monitor of the Applicants (the 

“Monitor”). The proceedings commenced by the Applicants under the CCAA 

will be referred to herein as the “CCAA Proceedings”. 
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2. Following a motion heard on January 12, 2012 (the “January 12 Hearing”), on 

January 16, 2012 the Honourable Mr. Justice Morawetz granted an order (the 

“January 16 Order”) inter alia suspending the Timminco Entities’ obligations to 

make Special Payments (as defined in the Monitor’s Second Report) to their 

pension plans, approving the key employee retention plan in the form attached to 

the Confidential Supplement to the Monitor’s First Report (the “KERP”), 

creating a charge in an amount not to exceed $269,000 securing the amounts 

owing under the KERP and granting priority over all Encumbrances to the 

Administration Charge, the KERP Charge and the D&O Charge (each as defined 

in the January 16 Order). 

3. To date, the Monitor has filed two reports on various matters relating to the 

CCAA Proceedings. The purpose of this, the Monitor’s Third Report, is to inform 

the Court on the following: 

(a) Timminco’s Pension Plan for Salaried Employees, Ontario registration 

number 10039312  (the “Timminco Salaried Plan”) in accordance 

with the instructions of the Honourable Mr. Justice Morawetz given at 

the January 12 Hearing; 

(b) The receipts and disbursements of the Timminco Entities for the 

period from January 7 to January 13, 2012;  

(c) The Timminco Entities’ request for approval of the DIP Agreement 

dated as of January 18, 2012 (the “DIP Agreement”) between QSI 

Partners Ltd. (the “DIP Lender”), Timminco and BSI and for the 

granting of a charge securing the DIP Obligations, as defined in the 

DIP Agreement (the “DIP Lender’s Charge”) and the Monitor’s 

recommendation on the foregoing;  

(d) The Timminco Entities’ revised and extended cash flow forecast for 

the period January 14 to June 29, 2012 (the “January 18 Forecast”); 

and 
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(e) The Timminco Entities request for an extension of the Stay Period to 

April 30, 2012 and the Monitor’s recommendation thereon. 

4. In preparing this report, the Monitor has relied upon unaudited financial 

information of the Applicants, the Applicants’ books and records, certain financial 

information prepared by the Applicants and discussions with the Applicants’ 

management.  The Monitor has not audited, reviewed or otherwise attempted to 

verify the accuracy or completeness of the information. Accordingly, the Monitor 

expresses no opinion or other form of assurance on the information contained in 

this report or relied on in its preparation.  Future oriented financial information 

reported or relied on in preparing this report is based on management’s 

assumptions regarding future events; actual results may vary from forecast and 

such variations may be material.  

5. Unless otherwise stated, all monetary amounts contained herein are expressed in 

Canadian Dollars. Capitalized terms not otherwise defined herein have the 

meanings defined in the previous reports of the Monitor or in the Initial Order. 

THE TIMMINCO SALARIED PLAN 

6. At the January 12 Hearing, the Timminco Entities informed the Court that the 

description of the Timminco Salaried Plan, which was in wind-up with a surplus 

to be distributed to the plan members, had inadvertently been omitted from the 

January 2 Affidavit filed in support of the CCAA application.  The Honourable 

Mr. Justice Morawetz instructed the Monitor to provide a report with details of 

the Timminco Salaried Plan. 
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7. The Timminco Entities have provided the Monitor with information relating to 

the Timminco Salaried Plan, including the Report on the Wind Up Actuarial 

Valuation as at May 31, 2007 (the “Wind Up Date”) prepared by Watson Wyatt 

Canada ULC and dated October 17, 2008 (the “Wind Up Report”), details of the 

changes in plan assets since the Wind Up Date and the current status of wind up 

activities.  

8. In addition to obtaining information from the Timminco Entities in respect of the 

Timminco Salaried Plan, the Monitor requested that the Financial Services 

Commission of Ontario (“FSCO”), the regulator of the Timminco Salaried Plan, 

provide any information, it considered to be material that it may have relating to 

the Timminco Salaried Plan subsequent to the Wind Up Report.  The Monitor was 

not provided with any additional material information by FSCO. 

9. Timminco declared a wind up of the Timminco Salaried Plan as at May 31, 2007. 

There were four members of the Timminco Salaried Plan as at the Wind Up Date. 

Pursuant to the terms of the Timminco Salaried Plan, any surplus remaining in the 

Timminco Salaried Plan after all benefits and expenses have been paid in full will 

be distributed among the beneficiaries of the Timminco Salaried Plan.  The Wind 

Up Report and proposed distribution of assets were approved by FSCO on 

January 2, 2009. 

10. The Timminco Salaried Plan assets are held in trust by The Manufacturers Life 

Insurance Company and at January 20, 2012 were invested 100% in a Canadian 

Money Market account. The Wind Up Report shows a market value of the 

Timminco Salaried Plan assets of $141,800 (rounded to the nearest $100) at the 

Wind Up Date. Based on information provided to the Monitor by the Timminco 

Entities, movements in the assets between that date and January 20, 2012 are 

summarized as follows: 
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$ 
Assets at Wind Up Date 141,752
Contributions 0
Withdrawals (3,240)
Funded Annuity Payments (1,178)
Administration, Consulting, Service & Legal Fees (72,156)
Investment Gains/(Losses) 2,186
Assets at January 20, 2011 67,364

 

11. The Monitor has been informed by the Timminco Entities that the Administration, 

Consulting, Service & Legal Fees amounts were all paid to arm’s length third 

parties and not to the Timminco Entities or any related party. 

12. One member of the Timminco Salaried Plan is still entitled to a basic benefit, the 

estimated commuted value of which was $6,581 as of October 31, 2011.  The 

Timminco Entities have advised the Monitor that this matter will be settled by 

either a lump-sum transfer or an annuity purchase. Once the plan member has 

been provided the documentation with which to make the appropriate election and 

his benefit is settled, the surplus of approximately $60,000 can be distributed to 

the four members of the Timminco Salaried Plan in accordance with their relative 

entitlements. 

RECEIPTS & DISBURSEMENTS FOR THE PERIOD TO JANUARY 13, 2012 

13. The Timminco Entities’ actual cash flow on a consolidated basis for the period 

from January 7 to January 13, 2012, was approximately $2.6 million better than 

the January 10 Forecast attached as Appendix A to the Monitor’s Second Report, 

as summarized below:  
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Forecast Actual Variance 
$000 $000 $000 

Receipts:
Sales and receivables 1,225 1,068 (157)
Government receivables 0 62 62

Total Receipts 1,225 1,130 (95)
Disbursements:

Materials 2,719 962 1,757
QSLP Obligation 0 0 0
Operating Expenses 767 104 663
Restructuring Expenses 594 345 249

Total Disbursements 4,080 1,411 2,669
Net Cash Flow (2,855) (281) 2,574
Opening Cash 3,533 3,533 0

Net Cash Flow (2,855) (281) 2,574
Closing Cash 678 3,252 2,574

 

14. Explanations for the key variances in actual receipts and disbursements as 

compared to the January 10 Forecast are as follows:  

(a) The negative variance in sales and receivables is a timing difference 

relating to a receivable expected to be collected in respect of sales on 

behalf of joint venture partner Dow Corning Canada (“DCC”). The 

funds once collected will be paid to DCC, less a small commission, 

and are included as a disbursement in the forecast. As no funds were 

collected or paid during this week there is an off-setting variance in 

operating expenses; 

(b) The positive variance in government receivables is a permanent 

variance that arises as a result of the collection of a GST receivable 

that was not included in the January 10 Forecast; 

(c) The positive variance in materials is a timing difference that will 

reverse in the following week as the invoice was received and paid 

later than assumed in the January 10 Forecast; 
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(d) The positive variance in operating expenses is comprised of permanent 

variances totalling approximately $217,000 in respect of costs that 

were either lower than forecast or not incurred and approximately 

$446,000 in timing differences that are expected to reverse in future 

periods;  

(e) The positive variance in restructuring fees is a timing difference that is 

expected to reverse. 

15. The Timminco Entities estimate that as at January 13, 2012, there was 

approximately $2.8 million in accrued post-filing liabilities, excluding legal and 

professional fees.  

16. The Monitor noted in its Second Report that BSI has incurred approximately 

$20,000 in costs on behalf of its joint venture affiliate, QSLP, where supply 

contracts are in BSI’s name but the goods or services are for the benefit of QSLP. 

BSI and QSLP are in the process of requesting that suppliers transfer such 

contracts to QSLP’s name. The Timminco Entities have informed the Monitor 

that all but one of these suppliers have now transferred accounts to QSLP’s name, 

with the last supplier in the process of doing so.  In addition, QSLP has 

reimbursed the Timminco Entities for amounts paid on behalf of QSLP since the 

commencement of the CCAA Proceedings.   
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REQUEST FOR APPROVAL OF DIP AGREEMENT AND DIP CHARGE 

BACKGROUND 

17. As discussed in the Monitor’s Second Report, since the commencement of the 

CCAA Proceedings the Timminco Entities, with the assistance of the Monitor, 

have been endeavouring to obtain interim (DIP) financing.  Discussions took 

place with several parties regarding the potential provision of DIP financing, both 

financial parties and parties that may have had a strategic interest in providing 

financing.  A number of parties executed non-disclosure agreements and were 

provided information to allow them to undertake due diligence. 

18. In total, the Timminco Entities received five indications of interest with indicative 

terms with respect to DIP financing, including the expression of interest from the 

proposed DIP Lender. Four of the indications of interest were considered to be 

either for an amount that was insufficient to provide the necessary liquidity, had 

more onerous financial terms than those contained in the DIP Agreement or 

contained terms and conditions that, in the opinion of the Timminco Entities and 

the Monitor, made it unlikely that a binding agreement could successfully be 

negotiated within the timeframe necessary to be able to access the funding when 

required, or a combination of these factors. Accordingly, the Timminco Entities 

have negotiated and entered into the DIP Agreement with the DIP Lender. 

THE DIP AGREEMENT 

19. Unless otherwise defined, capitalized terms used in this section of this report are 

as defined in the DIP Agreement, a copy of which is attached hereto as Appendix 

A. 
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20. The DIP Lender is QSI Partners Ltd., a Cayman Islands company that the Monitor 

has been informed is a subsidiary of a major company with a strategic interest in 

the business and assets of the Timminco Entities. Pursuant to the non-disclosure 

agreement entered into between the Timminco Entities and the DIP Lender, 

neither the Timminco Entities nor the Monitor is at liberty to disclose the name of 

the ultimate parent company of QSI Partners Ltd., although that information is 

known to the Timminco Entities and the Monitor.  The DIP Lender has confirmed 

that the corporate group of which it is part is neither a shareholder nor a creditor 

of the Timminco Entities.    

21. Subject to the terms and conditions of the DIP Agreement, the DIP Lender has 

agreed to lend up to US$4.25 million (the “Maximum Amount”) to the 

Timminco Entities.  The Maximum Amount will be deposited in a segregated 

interest bearing account of the Monitor within one business day of the granting of 

the DIP Order, with DIP Advances to be advanced from the Maximum Amount in 

accordance with the terms of the DIP Agreement. 

22. The DIP Facility will bear interest at the Bank of Canada Prime Rate plus 5% per 

annum payable monthly in arrears. Interest will be payable on undrawn amounts 

held in the Monitor’s Account at the rate of 2% per annum payable monthly in 

arrears.  A commitment fee of US$100,000 is payable from the first DIP 

Advance. In addition, the Timminco Entities shall pay all reasonable out-of-

pocket expenses, including legal expenses, incurred by the DIP Lender in 

connection with the DIP Agreement, excluding any expenses incurred in 

connection with a stalking horse bid or any transaction with the Timminco 

Entities other than the DIP Agreement. A retainer of $150,000 on account of such 

expenses is payable from the first DIP Advance, with any unused balance of the 

retainer to be credited against the DIP Obligations. 

23. The DIP Obligations are repayable in full on the earlier of: 
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(a) the occurrence of an Event of Default which is continuing and has not 

been cured; and 

(b) June 20, 2012.  

24. In addition, the DIP Agreement provides for the mandatory repayment of DIP 

Obligations from the net proceeds of any sale of Collateral out of the ordinary 

course or insurance proceeds in respect of any of the Collateral subject to the first 

$1,269,000 of such net proceeds being paid to and held by the Monitor as the 

Priority Charge Reserve. The DIP Agreement contemplates that the 

Administration Charge and the KERP Charge shall attach to the Priority Charge 

Reserve. 

25. The Timminco Entities may also make voluntary prepayments of the DIP 

Obligations at any time. Voluntary prepayments will be subject to prepayment 

penalties.  Based on the January 18 Forecast, it is unlikely that the Timminco 

Entities would be in a position to consider a voluntary prepayment. Furthermore, 

at the current Bank of Canada Prime Rate, the prepayment penalties would be 

greater than the carrying cost of the DIP Obligations, so it would appear unlikely 

that the Timminco Entities would exercise the right of voluntary repayment.   

26. In the Monitor’s view, the DIP Agreement contains affirmative covenants, 

negative covenants, events of default and conditions customary for this type of 

financing, including the granting of the DIP Lender’s Charge having priority over 

all other encumbrances against the assets of the Timminco Entities other than the 

Administration Charge, the KERP Charge and purchase money security interests 

that are Permitted Encumbrances. In addition to the customary provisions, the 

DIP Agreement contains two less customary provisions: 

(a) The condition relating to the Exclusivity Period, which is discussed 

below; and 
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(b) The requirement that the Maximum Amount be deposited with the 

Monitor, which was considered necessary to avoid any credit risk 

during the period from Court approval to maturity given that the DIP 

Lender is not a known corporate entity. 

27. The DIP Agreement provides that DIP Advances cannot be used to make Special 

Payments. During the negotiation of the DIP Agreement, the DIP Lender was 

asked whether it would allow DIP Advances to be used to pay Special Payments 

and whether it would allow DIP Advances if claims in respect of pension plans 

ranked in priority to the DIP Lender’s Charge. The DIP Lender was not prepared 

to do so. 

28. Section 25 of the DIP Agreement, entitled “Exclusivity Period and Stalking Horse 

Bid” states: 

“The Borrowers shall not, directly or indirectly through any 

representative, solicit or entertain offers from, negotiate 

with or accept any proposal of any person other than the 

DIP Lender for the acquisition of substantially all of the 

assets of BSI and Timminco from the date hereof until 

January 31, 2012 (the “Exclusivity Period”) in order to 

provide the DIP Lender with the opportunity to prepare a 

“stalking horse bid” for consideration by the Borrowers 

who shall be under no obligation to accept any such bid, 

provided that if the DIP Order is not granted in form and 

substance satisfactory to the DIP Lender and the Borrowers 

on the return date of the motion for the granting of the DIP 

Order, or if the DIP Obligations are declared to be 

immediately due and payable in accordance with the 

provisions of this DIP Agreement, the Exclusivity Period 

shall immediately terminate. Notwithstanding the 

foregoing, if the DIP Lender submits a “stalking horse bid” 
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to the Borrowers on or prior to January 31, 2012 in a form 

and substance that the Borrowers are prepared to consider, 

acting reasonably and subject to negotiation of the 

definitive transaction documents, the Exclusivity Period 

shall be extended one week to February 7, 2012.” 

THE MONITOR’S COMMENTS AND RECOMMENDATION 

29. Section 11.2(4) of the CCAA, sets out certain factors that should be considered, 

among other things, in deciding whether to make an order granting an interim 

financing charge. These factors, and the Monitor’s comments thereon, are as 

follows: 

The period during which the company is expected to be subject to proceedings 
under the CCAA  

(a) The Timminco Entities intend to seek Court approval of a process for 

the solicitation of offers for the acquisition of the business and assets 

or for the sponsorship of a plan of arrangement (a “Marketing 

Process”) following the expiry of the Exclusivity Period. The 

proposed dates for the Marketing Process have not yet been definitely 

determined pending clarity on whether or not the Marketing Process 

would involve a stalking horse bid. The Monitor and the Timminco 

Entities have considered and discussed possible timelines for the 

Marketing Process and it is anticipated that the Marketing Process 

could be completed by approximately April 30, 2012, with Court 

approval and closing of a transaction or series of transactions to follow 

thereafter. Based on the January 18 Forecast, the DIP Agreement 

provides sufficient liquidity to enable the Timminco Entities to 

undertake the Marketing Process following the expiry of the 

Exclusivity Period; 
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How the company’s business and affairs are to be managed during the 
proceedings 

(b) The Timminco Entities’ senior personnel and Board of Directors 

remain in place and the Timminco Entities intend to continue the 

remaining operations during the CCAA Proceedings. The Timminco 

Entities and their management also have the benefit of the assistance 

of their experienced legal counsel and the Monitor; 

Whether the company’s management has the confidence of its major creditors 

(c) The Timminco Entities’ major secured creditor is IQ, which received 

notice of and consented to the CCAA Proceedings. Neither IQ nor any 

of the other major creditors has to date expressed any concern to the 

Monitor in respect of the Timminco Entities’ management;  

Whether the loan would enhance the prospects of a viable compromise or 
arrangement being made in respect of the company 

(d) Based on the January 18 Forecast, without DIP Advances the 

Timminco Entities would be unable to pay their post-filing obligations 

in the week ending February 17, 2012, unless operations are 

suspended. One of the major assets of the Timminco Entities is its 

interest in the QSLP joint venture. The suspension of operations by the 

Timminco Entities and the resultant failure to buy product from QSLP 

could have detrimental consequences on QSLP operations. The 

Timminco Entities and the Monitor are of the view that a continuation 

of operations would likely enhance the prospects of the Marketing 

Process succeeding and would maximize recoveries for stakeholders, 

whether through a sale or a restructuring plan; 
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The nature and value of the company’s property 

(e) As described in the January 2 Affidavit, the Timminco Entities’ assets 

consist primarily of their interest in the QSLP joint venture, real estate, 

intellectual property, equipment and inventory. The value of the 

Timminco Entities’ property will be determined through the Marketing 

Process. Nothing has come to the attention of the Monitor in respect of 

the nature of the Timminco Entities’ property that ought to be given 

particular consideration in connection with the DIP Lender’s Charge;  

Whether any creditor would be materially prejudiced as a result of the proposed 
charge 

(f) The proposed interim financing will provide the Timminco Entities the 

opportunity to continue operations and undertake the Marketing 

Process and to maximize recoveries for stakeholders.  Borrowings 

under the DIP Agreement are limited to a maximum of US$4.25 

million. The DIP Lender’s Charge is limited to the DIP Obligations. 

The Monitor is of the view that any potential detriment caused to the 

Timminco Entities’ creditors by the DIP Lender’s Charge should be 

outweighed by the benefits that it creates; 
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Other potential considerations 

(g) The Monitor has researched the terms of recent DIP financings based 

on information publicly available, a summary of which is attached 

hereto as Appendix B. Based on this research and Monitor’s 

experience, the Monitor believes that the terms of the DIP Agreement 

are in line with or better than market. Furthermore, the Timminco 

Entities, with the assistance of the Monitor, have sought and obtained 

interim financing proposals other than the DIP Agreement. Based on 

those proposals, the Timminco Entities and the Monitor are each of the 

view that the DIP Agreement represents the best alternative available 

in the circumstances that would provide access to financing within the 

necessary timeframe. 

(h) While the Exclusivity Period is an unusual provision it is a term 

required by the DIP Lender as a condition of providing the DIP 

Facility. There is no obligation on the part of the Timminco Entities to 

negotiate a stalking horse bid; an assessment of whether or not to do so 

will be made if a proposal is received from the DIP Lender on or prior 

to January 31, 2012. The DIP Facility is not jeopardized if the 

Timminco Entities do not negotiate a stalking horse bid and any 

stalking horse bid would, of course, require Court approval. As noted 

earlier in this report, based on the January 18 Forecast, the DIP 

Agreement provides sufficient liquidity to enable the Timminco 

Entities to undertake the Marketing Process following the expiry of the 

Exclusivity Period. In the view of the Monitor and the Timminco 

Entities there is, therefore, no apparent prejudice or impact on the 

integrity of the CCAA Proceedings or the Marketing Process from the 

inclusion of the Exclusivity Period as a condition of the DIP 

Agreement. 
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30. Accordingly, the Monitor respectfully recommends that this Honourable Court 

grant the Timminco Entities’ request for approval of the DIP Agreement and the 

granting of the DIP Lender’s Charge. 

REVISED AND EXTENDED CASH FLOW FORECAST TO JUNE 29, 2012 

31. The January 18 Forecast is attached hereto as Appendix C and is summarized 

below: 

$000 
Receipts:

Sales and receivables 25,040
Government receivables 2,800

Total Receipts 27,840
Disbursements:

Materials 25,581
Operating Expenses 6,929
DIP Fees & Interest 342
Restructuring Expenses 2,222

Total Disbursements 35,074
Net Cash Flow (7,234)
Opening Cash 3,251

Net Cash Flow (7,234)
DIP Advances 4,250

Closing Cash 267

 
32. There are no significant changes in the underlying assumptions in the January 18 

Forecast as compared to the January 10 Forecast other than the inclusion of the 

DIP Facility. 
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REQUEST FOR AN EXTENSION OF THE STAY PERIOD 

33. The Stay Period currently expires on February 2, 2012. Additional time is 

required for the Timminco Entities to undertake a process for the solicitation of 

offers for either the purchase of the business and assets or the sponsorship of a 

plan of arrangement and to implement a transaction or series of transactions. The 

continuation of the stay of proceedings is necessary to provide the stability needed 

during that time. Accordingly, the Timminco Entities now seek an extension of 

the Stay Period to April 30, 2012.  

34. While it is expected that the Timminco Entities would be appearing before the 

Court at various times before that date, a longer extension to the Stay Period is 

requested. The Timminco Entities and the Monitor believe a longer extension to 

the Stay Period is advantageous as it removes a degree of uncertainty amongst 

employees, suppliers and interested parties. 

35. The January 18 Forecast demonstrates that the Timminco Entities have sufficient 

liquidity to fund operations to April 30, 2012 provided that the DIP Agreement is 

approved by the Court.  

36. Based on the information currently available, the Monitor believes that creditors 

would not be materially prejudiced by an extension of the Stay Period to April 30, 

2012. 

37. The Monitor also believes that the Timminco Entities have acted, and are acting, 

in good faith and with due diligence and that circumstances exist that make an 

extension of the Stay Period appropriate. 

38. The Monitor therefore respectfully recommends that this Honourable Court grant 

the Timminco Entities’ request for an extension of the Stay period to April 30, 

2012.  

 
The Monitor respectfully submits to the Court this, its Third Report. 
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Dated this 23rd day of January, 2012. 
 
FTI Consulting Canada Inc. 
In its capacity as Monitor of 
Timminco Limited and Bécancour Silicon Inc. 
 
 
 
 
Nigel D. Meakin    Toni Vanderlaan 
Senior Managing Director   Managing Director  



  

 
 

 

 

Appendix A 
 

The DIP Agreement 
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Appendix B 
 

Terms of Recent DIP Financings 
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 E&OE 

RECENT DIP PRICING 

 

COMPANY 
FILING  
DATE 

LENDER(S) /  
AGENT DIP STRUCTURE MATURITY INTEREST RATE FEE(S) 

Legacy 
Communities 
Inc., et al 

12/21/2011 Harvest Capital 
Management Inc. 
(Related Party) 

■ CDN$0.25 million interim DIP Interim DIP 
until long term 
financing is 
secured 

■ Undisclosed ■ Undisclosed 

Norgate Metal 
nc. 

11/23/2011 Disnet Inc.  
(Existing Lender) 

■ CDN$0.65 million (reference is made to a 
commitment letter but no attachment is 
available online) 

Undisclosed ■ Undisclosed ■ Undisclosed 

Edgeworth 
Properties Inc.  

10/07/2011 Century Services 
LP 
(3rd Party 
Lender) 

■ CDN$6.0 million Credit Facility 12 months or 
the effective 
date of a plan 
of arrangement 
in the CCAA 
proceedings or 
the date the 
CCAA 
proceedings 
are terminated 

■ 16% per annum ■ Facility fee: 2% 
■ 1% of the average 

outstanding balance 
paid monthly 

■ All legal, financial  
and court fees 
incurred by the 
lender 

■ Early termination fee 
for termination 
before the 
completion of 4 
months 

Hart Stores 
Inc./Magasins 
Hart Inc. 

08/30/2011 Wells Fargo 
(Existing Lender) 

■ CDN$20.0 million revolving credit facility 3 months ■ CDN Amounts: Canadian Prime rate 
+225 bps annually 

■ USD Amounts: US Prime rate + 225 
bps annually 

■ Unused line: 15 bps 

Tepper Holdings 
Inc., Et al 

06/27/2011 BMO 
(Existing Lender) 

■ CDN$0.3 million demand operating 
facility  

Demand ■ Prime Rate + 350 bps for first 30 
days. Thereafter, increase of 100 
bps for each subsequent 30 day 
period up to a maximum of Prime 
Rate + 600 bps 

■ All legal, financial  
and court fees 
incurred by the 
lender 
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 E&OE 

COMPANY 
FILING  
DATE 

LENDER(S) /  
AGENT MATURITY INTEREST RATE FDIP STRUCTURE 

■ CDN$0.5 million (reference is made to a 
commitment letter but no attachment is 
available online) 

EE(S) 

■ Undisclosed Aadmi Holdings 
Ltd., et al 

06/21/2011 BMO 
(Existing Lender) 

Undisclosed ■ Undisclosed 

Priszm Income 
Fund et al. 

03/31/2011 Prudential 
Investment 
Management Inc. 
(Existing Lender) 

■ CDN$3.0 million senior secured 
guaranteed promissory notes 

May 20, 2011 
(50 days) 

■ 10% per annum ■ Issuance fee: 1%  
■ Legal fees associated 

with the amendments 

Mirazed Inc. 3/4/2011 Desjardins   
(Existing Lender) 

■ CDN$0.6 million  Credit Facility 12 months ■ 10% per annum ■ Upfront fee: $10,000  
 

Blackburn 
Developments 
Ltd. 

02/23/2011 MAE Enterprises 
Ltd. 
(3rd Party 
Lender) 

■ CDN$0.5 million Non-Revolving Loan 6 months ■ 15% per annum  ■ Setup & Admin Fee 
of $40K 

■ Monitoring Fee of 
$2.5K per month in 
the event the Stay is 
lifted 

■ Extension Fee of 
$25K on the 6 month 
anniversary of the 
initial advance and 
every 3 month 
anniversary 
thereafter until full 
repayment 

Scanwood 
Canada Limited 

02/04/2011 TCE Capital 
Corporation 
(3rd Party 
Lender) 

■ CDN$1 million Demand Revolving Loan 12 months ■ 18% per annum subject to a 
minimum guaranteed interest 
income for the initial 12 month 
term of $125K 

■ Work & Due 
Diligence Fee of 
$20K 

■ All reasonable 
expenses and  $5K 
for Lender’s legal 
counsel retainer 
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 E&OE 

COMPANY 
FILING  
DATE 

LENDER(S) /  
AGENT MATURITY DIP STRUCTURE 

■ USD$15 million revolving credit facility 

INTEREST RATE 

■ Interest Rates were redacted from 
the commitment letter 

FEE(S) 

■ Fees redacted from 
commitment letter 

Boutique Jacob 
Inc. 

11/18/2010 CIBC Asset-Based 
Lending Inc.  
(3rd Party 
Lender) 

12 months or 
the effective 
date of a plan 
of arrangement 
in the CCAA 
proceedings 

Tuscan Ventures 
Inc. and Tuscan 
Villas Ltd. 

11/12/2010 Coast Capital 
Savings Credit 
Union 
(Existing Lender) 

■ CDN$854K Senior Secured Super-Priority 
DIP Loan (the terms disclosed are related 
to the commitment letter in relation to 
this first loan) 

■ An additional Construction DIP financing 
was also negotiated raising the total DIP 
proceeds to $8.22 million (the court order 
refers to an amended commitment letter 
dated January 14, 2011 but it is not 
posted on the Monitor’s website nor is it 
attached to any of the motion materials or 
affidavits available online) 

Repaid from 
the proceeds of 
sale of real 
property or on 
demand 
following 
default 

■ 12% per annum ■ Commitment Fee of 
2% of the Principal 
Amount plus 
Lender’s legal costs 

Cow Harbour 
Construction 
Ltd. 

04/07/2010 RBC 
(Existing Lender) 

■ $15 million (reference is made to a 
commitment letter dated April 7, 2010 
but no attachment is available online) 

Undisclosed ■ Undisclosed ■ Undisclosed 

Angiotech 1/28/2011 Wells Fargo 
(Existing Lender) 

■ US$28 million revolving credit facility  5 months ■ Base Rate + 325 to 350 bps (Base 
Rate floor of 4%) 

■ L + 350 to 375 bps 
■ 350 bps on L/Cs 

■ Upfront fee: $560,000 
(fee letter) 

■ Servicing fee: 
$2,500/month (fee 
letter) 

■ Unused line: 50 bps 
Altus Energy 12/21/2010 Century Services 

(Existing Lender) 
■ $2.5 million credit facility 1 month ■ Fixed 21% ■ Facility fee: 2% 

Medican 
Construction 

5/26/2010 Paragon 
(Existing Lender) 

■ $2.5 million credit facility 1 month ■ Fixed 12% ■ Upfront fee: 2% 
■ Other fees: 

undisclosed 
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 E&OE 

COMPANY 
FILING  
DATE 

LENDER(S) /  
AGENT MATURITY FEE(S) DIP STRUCTURE 

■ $3 million demand operating facility 

INTEREST RATE 

■ Fixed 3.5% for first 30 days. 
Thereafter, increase of 100 bps for 
each subsequent 30 day period up to 
a maximum of 700 bps 

Atcon 
Construction 

3/2/2010 Bank of Nova 
Scotia 
(Existing Lender) 

On demand ■ N/A 

White Birch 2/24/2010 Credit Suisse / 
Black Diamond 
(Existing Lender) 

■ US$140 million delayed draw term loan 
facility 

9 months  
(3 month 
extension at 
Lender/Agent 
discretion) 

■ Base Rate + 900 bps (Base Rate 
floor of 3%) 

■ L + 1000 bps (LIBOR floor of 2%) 

■ Upfront fee: 2.5% 
arranger fee; 2.5% 
initial fee 

■ Administrative fee: 
$100,000 

■ Prepayment fee: 4% 
■ Unused line: 200 bps 

Signature 
Aluminum 

1/29/2010 Biscayne Metals 
Finance 
(Existing Lender) 

■ US$1.5 million term loan 4 months ■ None ■ N/A 

North Star 1/20/2010 GE Business / GE 
Capital 
(Existing Lender) 

■ US$40 million delayed draw term loan 
facility 

6 months ■ Base Rate + 850 bps 
■ L + 950 bps (LIBOR floor of 3%) 

■ Unused line: 100 bps 
■ Other fees determined 

by fee letter 
Canwest LP 1/8/2010 Bank of Nova 

Scotia 
(Existing Lender) 

■ $25 million revolving credit facility (with 
a sub-facility for letters of credit) 

6 months ■ Base Rate + 700 bps (Base Rate 
floor of 3.75%) 

■ Canadian Prime Rate +700 bps 
(Canadian Prime Rate floor of 
2.25%) 

■ Unused line: 150 bps 
■ Letter of credit 

exposure fee: 800 bps 
 

Brainhunter 12/2/2009 TD Bank 
(Existing Lender) 

■ $7 million revolving credit facility 3 months  
(1 month 
extension if 
Lender 
consents) 

■ Base Rate + 1000 bps ■ Upfront fee: 0.5% 
■ Unused line: 100 bps 
■ Extension fee: 1% 

Big Sky Farms 11/10/2009 Bank of Nova 
Scotia / National 
Bank of Canada / 
Bank of Montreal / 
Farm Credit 
Canada 
(Existing Lender) 

■ $6.3 million revolving  credit facility 5 months ■ Base Rate + 800 bps ■ Upfront fee: 2% 
■ Unused line: 50 bps 
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 E&OE 

COMPANY 
FILING  
DATE 

LENDER(S) /  
AGENT MATURITY DIP STRUCTURE 

■ $100 million revolving asset based loan 
facility  

INTEREST RATE 

■ Base Rate + 600 bps (Base Rate 
floor of 2.25%) 

FEE(S) 

■ Unused line: 50 bps Canwest Global 10/6/2009 CIT 
(Existing Lender) 

12 months 
■ Letter of credit 

exposure fee: 775 bps 
 

Barzel 9/15/2009 JP Morgan / CIBC 
(Existing Lender) 

■ US$30 million revolving credit facility 3 months ■ Base Rate + 700 bps (Base Rate 
floor of 3%) 

■ Canadian Prime Rate + 700 bps 
(Canadian Prime Rate floor of 3%) 

■ Unused line: 50 bps 
■ Other fees determined 

by separate agreement 

Cooper-Standard 8/4/2009 Deutsche Bank / 
GE Capital / Banc 
of America / UBS 
(Existing Lender) 

■ US$175 million delayed draw term loan 
facility 

■ US$25 million single draw incremental 
term loan facility 

12 months ■ Base Rate + 850 bps (Base Rate 
floor of 4%) 

■ L + 950 bps (LIBOR floor of 3%) 

■ Upfront fee: 3.0% 
■ Exit fee: 1% of 

terminated, repaid or 
prepaid amounts 

■ Extension fee: 1% 
■ Other fees determined 

by separate agreement 
AbitibiBowater 4/29/2009 Bank of Montreal 

(3rd Party 
Lender) 

■ US$100 million term loan facility  12 months ■ L + 175 bps 
■ Base Rate + 75 bps 

■ Upfront fee: 1% on 
execution; 1% on 
Effective Date 

■ Prepayment fee: 1% 
■ Unused line: 52.5 bps 

Smurfit-Stone 1/26/09 JP Morgan / 
Deutsche Bank / 
GE Capital / 
Bank of America 
(Existing Lender) 

■ $250 million ABL revolver (U.S. & CAN) 
■ $400 million TL (U.S. & CAN) 
■ $65 million ABL revolver (CAN) 
■ $35 million TL (CAN) 

12 months ■ L + 650 bps (LIBOR floor of 
3.50%) 

■ Upfront fee: 1.0% 
■ Unused line: 100 bps 

under 15-month 
extension option 

Tronox 
Incorporated 

1/12/09 Credit Suisse 
(Existing Lender) 

■ $125 million ABL revolver 
■ $35 million existing L/Cs roll up into new 

second lien DIP facility 

12 months ■ L + 950 bps (LIBOR floor of 
3.50%) 

■ Upfront fee: 3.0% 
■ Unused line: 300 bps 
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 E&OE 

COMPANY 
FILING  
DATE 

LENDER(S) /  
AGENT MATURITY DIP STRUCTURE

■ $1.5 billion ABL revolver 

 

■

INTEREST RATE 

■ L + 700 bps (LIBOR floor of 
3.00%) 

FEE(S) 

■ Upfront fees: 2.0% Lyondell 1/06/09 Citigroup / UB / 
Apollo 
(Existing Lender) 

 $3.25 billion new money term loan 
■ $3.25 billion roll-up junior term loan 

12 months 

■ L + 1,000 bps (LIBOR floor of 
3.00%) 

■ L + 375 bps (LIBOR floor of 
3.25%) 

■ Upfront fees: 1.75% 
 
■ Upfront fee: 3.5%  
■ Exit fee: 3.0%  

Pilgrims 12/01/08 Bank of Montreal 
(Existing Lender) 

■ $450 million priming ABL revolver 
■ $20 million L/C sub-limit 

12 months ■ Base Rate + 800 bps ■ Upfront fee: 2.5% 
■ Unused line: 50 bps 

Circuit City 11/10/08 GECC, Wells 
Fargo / Bank of 
America 
(Existing Lender) 

■ $1.1 billion revolving credit facility 
■ $350 million L/C sublimit 
■ By December 29, 2008, commitment is 

reduced to $900 million 
■ US$50 million ABL revolver (CAN) 

12 months ■ L + 400 bps 
■ 400 bps on L/Cs 

■ Upfront fee: 
Undisclosed 

■ Unused line: 75 bps 

VeraSun Energy 11/04/08 Wayzata, Trilogy, 
AIG / UBS, Agstar 
(Existing Lender) 

■ $190 million triple-draw term loan 
■ $30 revolving credit facility 

12 months ■ Fixed 16.5% 
■ L + 700 bps 

■ Upfront fee: 2.0% 
■ Exit Fee: 5.0% of 

amount prepaid 
Greatwide 10/20/08 Cerberus, 

Centerbridge,  
D.E. Shaw / UBS 
(Existing Lender) 

■ $73.6 million delayed draw term loan 
 
■ $60 million L/C sublimit for term loan 

cash collateralized L/Cs 

5 months ■ Base Rate + 600 bps (Base Rate 
floor of 5.25%) 

■ Base Rate +  600 bps + 325 bps 
backstop fee (925 bps all-in) 

■ Upfront fee: 300 bps 
■ Backend fee: sliding 

scale from 200 bps to 
cap of 800 bps 

The Club at 
Lake Las Vegas 

7/17/08 Credit Suisse 
(Existing Lender) 

■ $127 million Term Loan 12 months ■ L + 950 bps ■ N/A 

Greektown 5/29/08 Merrill Lynch & 
Wachovia 
(Existing Lender) 

■ $15 million revolver 
■ $135 million term loan 

12 months ■ L + 625 bps (LIBOR floor of 3.5%) 
■ L + 625 bps (LIBOR floor of 

3.25%) 

■ N/A 

Tropicana 
Entertainment 

5/05/08 Silver Point 
Capital 
(Existing Lender) 

■ $80 million term loan (revised 10/15) 12 months ■ L + 975 bps (LIBOR floor of 3.5%) 
(revised 10/15) 

■ $14,000/month 
■ Unused line: 75 bps 

 



  

 
 

 

Appendix C 
 

The January 18 Forecast 
 






	1. On January 3, 2012, Timminco Limited (“Timminco”) and Bécancour Silicon Inc. (“BSI”, together with Timminco, the “Timminco Entities”) made an application under the Companies’ Creditors Arrangement Act, R.S.C. 1985, c. C-36, as amended (the “CCAA”) and an initial order (the “Initial Order”) was made by the Honourable Mr. Justice Morawetz  of the Ontario Superior Court of Justice (Commercial List) (the “Court”), granting, inter alia, a stay of proceedings against the Applicants until February 2, 2012,  (the “Stay Period”) and appointing FTI Consulting Canada Inc. as monitor of the Applicants (the “Monitor”). The proceedings commenced by the Applicants under the CCAA will be referred to herein as the “CCAA Proceedings”.
	2. Following a motion heard on January 12, 2012 (the “January 12 Hearing”), on January 16, 2012 the Honourable Mr. Justice Morawetz granted an order (the “January 16 Order”) inter alia suspending the Timminco Entities’ obligations to make Special Payments (as defined in the Monitor’s Second Report) to their pension plans, approving the key employee retention plan in the form attached to the Confidential Supplement to the Monitor’s First Report (the “KERP”), creating a charge in an amount not to exceed $269,000 securing the amounts owing under the KERP and granting priority over all Encumbrances to the Administration Charge, the KERP Charge and the D&O Charge (each as defined in the January 16 Order).
	3. To date, the Monitor has filed two reports on various matters relating to the CCAA Proceedings. The purpose of this, the Monitor’s Third Report, is to inform the Court on the following:
	(a) Timminco’s Pension Plan for Salaried Employees, Ontario registration number 10039312  (the “Timminco Salaried Plan”) in accordance with the instructions of the Honourable Mr. Justice Morawetz given at the January 12 Hearing;
	(b) The receipts and disbursements of the Timminco Entities for the period from January 7 to January 13, 2012; 
	(c) The Timminco Entities’ request for approval of the DIP Agreement dated as of January 18, 2012 (the “DIP Agreement”) between QSI Partners Ltd. (the “DIP Lender”), Timminco and BSI and for the granting of a charge securing the DIP Obligations, as defined in the DIP Agreement (the “DIP Lender’s Charge”) and the Monitor’s recommendation on the foregoing; 
	(d) The Timminco Entities’ revised and extended cash flow forecast for the period January 14 to June 29, 2012 (the “January 18 Forecast”); and
	(e) The Timminco Entities request for an extension of the Stay Period to April 30, 2012 and the Monitor’s recommendation thereon.

	4. In preparing this report, the Monitor has relied upon unaudited financial information of the Applicants, the Applicants’ books and records, certain financial information prepared by the Applicants and discussions with the Applicants’ management.  The Monitor has not audited, reviewed or otherwise attempted to verify the accuracy or completeness of the information. Accordingly, the Monitor expresses no opinion or other form of assurance on the information contained in this report or relied on in its preparation.  Future oriented financial information reported or relied on in preparing this report is based on management’s assumptions regarding future events; actual results may vary from forecast and such variations may be material. 
	5. Unless otherwise stated, all monetary amounts contained herein are expressed in Canadian Dollars. Capitalized terms not otherwise defined herein have the meanings defined in the previous reports of the Monitor or in the Initial Order.
	6. At the January 12 Hearing, the Timminco Entities informed the Court that the description of the Timminco Salaried Plan, which was in wind-up with a surplus to be distributed to the plan members, had inadvertently been omitted from the January 2 Affidavit filed in support of the CCAA application.  The Honourable Mr. Justice Morawetz instructed the Monitor to provide a report with details of the Timminco Salaried Plan.
	7. The Timminco Entities have provided the Monitor with information relating to the Timminco Salaried Plan, including the Report on the Wind Up Actuarial Valuation as at May 31, 2007 (the “Wind Up Date”) prepared by Watson Wyatt Canada ULC and dated October 17, 2008 (the “Wind Up Report”), details of the changes in plan assets since the Wind Up Date and the current status of wind up activities. 
	8. In addition to obtaining information from the Timminco Entities in respect of the Timminco Salaried Plan, the Monitor requested that the Financial Services Commission of Ontario (“FSCO”), the regulator of the Timminco Salaried Plan, provide any information, it considered to be material that it may have relating to the Timminco Salaried Plan subsequent to the Wind Up Report.  The Monitor was not provided with any additional material information by FSCO.
	9. Timminco declared a wind up of the Timminco Salaried Plan as at May 31, 2007. There were four members of the Timminco Salaried Plan as at the Wind Up Date. Pursuant to the terms of the Timminco Salaried Plan, any surplus remaining in the Timminco Salaried Plan after all benefits and expenses have been paid in full will be distributed among the beneficiaries of the Timminco Salaried Plan.  The Wind Up Report and proposed distribution of assets were approved by FSCO on January 2, 2009.
	10. The Timminco Salaried Plan assets are held in trust by The Manufacturers Life Insurance Company and at January 20, 2012 were invested 100% in a Canadian Money Market account. The Wind Up Report shows a market value of the Timminco Salaried Plan assets of $141,800 (rounded to the nearest $100) at the Wind Up Date. Based on information provided to the Monitor by the Timminco Entities, movements in the assets between that date and January 20, 2012 are summarized as follows:
	11. The Monitor has been informed by the Timminco Entities that the Administration, Consulting, Service & Legal Fees amounts were all paid to arm’s length third parties and not to the Timminco Entities or any related party.
	12. One member of the Timminco Salaried Plan is still entitled to a basic benefit, the estimated commuted value of which was $6,581 as of October 31, 2011.  The Timminco Entities have advised the Monitor that this matter will be settled by either a lump-sum transfer or an annuity purchase. Once the plan member has been provided the documentation with which to make the appropriate election and his benefit is settled, the surplus of approximately $60,000 can be distributed to the four members of the Timminco Salaried Plan in accordance with their relative entitlements.
	13. The Timminco Entities’ actual cash flow on a consolidated basis for the period from January 7 to January 13, 2012, was approximately $2.6 million better than the January 10 Forecast attached as Appendix A to the Monitor’s Second Report, as summarized below: 
	14. Explanations for the key variances in actual receipts and disbursements as compared to the January 10 Forecast are as follows: 
	(a) The negative variance in sales and receivables is a timing difference relating to a receivable expected to be collected in respect of sales on behalf of joint venture partner Dow Corning Canada (“DCC”). The funds once collected will be paid to DCC, less a small commission, and are included as a disbursement in the forecast. As no funds were collected or paid during this week there is an off-setting variance in operating expenses;
	(b) The positive variance in government receivables is a permanent variance that arises as a result of the collection of a GST receivable that was not included in the January 10 Forecast;
	(c) The positive variance in materials is a timing difference that will reverse in the following week as the invoice was received and paid later than assumed in the January 10 Forecast;
	(d) The positive variance in operating expenses is comprised of permanent variances totalling approximately $217,000 in respect of costs that were either lower than forecast or not incurred and approximately $446,000 in timing differences that are expected to reverse in future periods; 
	(e) The positive variance in restructuring fees is a timing difference that is expected to reverse.

	15. The Timminco Entities estimate that as at January 13, 2012, there was approximately $2.8 million in accrued post-filing liabilities, excluding legal and professional fees. 
	16. The Monitor noted in its Second Report that BSI has incurred approximately $20,000 in costs on behalf of its joint venture affiliate, QSLP, where supply contracts are in BSI’s name but the goods or services are for the benefit of QSLP. BSI and QSLP are in the process of requesting that suppliers transfer such contracts to QSLP’s name. The Timminco Entities have informed the Monitor that all but one of these suppliers have now transferred accounts to QSLP’s name, with the last supplier in the process of doing so.  In addition, QSLP has reimbursed the Timminco Entities for amounts paid on behalf of QSLP since the commencement of the CCAA Proceedings.  
	17. As discussed in the Monitor’s Second Report, since the commencement of the CCAA Proceedings the Timminco Entities, with the assistance of the Monitor, have been endeavouring to obtain interim (DIP) financing.  Discussions took place with several parties regarding the potential provision of DIP financing, both financial parties and parties that may have had a strategic interest in providing financing.  A number of parties executed non-disclosure agreements and were provided information to allow them to undertake due diligence.
	18. In total, the Timminco Entities received five indications of interest with indicative terms with respect to DIP financing, including the expression of interest from the proposed DIP Lender. Four of the indications of interest were considered to be either for an amount that was insufficient to provide the necessary liquidity, had more onerous financial terms than those contained in the DIP Agreement or contained terms and conditions that, in the opinion of the Timminco Entities and the Monitor, made it unlikely that a binding agreement could successfully be negotiated within the timeframe necessary to be able to access the funding when required, or a combination of these factors. Accordingly, the Timminco Entities have negotiated and entered into the DIP Agreement with the DIP Lender.
	19. Unless otherwise defined, capitalized terms used in this section of this report are as defined in the DIP Agreement, a copy of which is attached hereto as Appendix A.
	20. The DIP Lender is QSI Partners Ltd., a Cayman Islands company that the Monitor has been informed is a subsidiary of a major company with a strategic interest in the business and assets of the Timminco Entities. Pursuant to the non-disclosure agreement entered into between the Timminco Entities and the DIP Lender, neither the Timminco Entities nor the Monitor is at liberty to disclose the name of the ultimate parent company of QSI Partners Ltd., although that information is known to the Timminco Entities and the Monitor.  The DIP Lender has confirmed that the corporate group of which it is part is neither a shareholder nor a creditor of the Timminco Entities.   
	21. Subject to the terms and conditions of the DIP Agreement, the DIP Lender has agreed to lend up to US$4.25 million (the “Maximum Amount”) to the Timminco Entities.  The Maximum Amount will be deposited in a segregated interest bearing account of the Monitor within one business day of the granting of the DIP Order, with DIP Advances to be advanced from the Maximum Amount in accordance with the terms of the DIP Agreement.
	22. The DIP Facility will bear interest at the Bank of Canada Prime Rate plus 5% per annum payable monthly in arrears. Interest will be payable on undrawn amounts held in the Monitor’s Account at the rate of 2% per annum payable monthly in arrears.  A commitment fee of US$100,000 is payable from the first DIP Advance. In addition, the Timminco Entities shall pay all reasonable out-of-pocket expenses, including legal expenses, incurred by the DIP Lender in connection with the DIP Agreement, excluding any expenses incurred in connection with a stalking horse bid or any transaction with the Timminco Entities other than the DIP Agreement. A retainer of $150,000 on account of such expenses is payable from the first DIP Advance, with any unused balance of the retainer to be credited against the DIP Obligations.
	23. The DIP Obligations are repayable in full on the earlier of:
	(a) the occurrence of an Event of Default which is continuing and has not been cured; and
	(b) June 20, 2012. 

	24. In addition, the DIP Agreement provides for the mandatory repayment of DIP Obligations from the net proceeds of any sale of Collateral out of the ordinary course or insurance proceeds in respect of any of the Collateral subject to the first $1,269,000 of such net proceeds being paid to and held by the Monitor as the Priority Charge Reserve. The DIP Agreement contemplates that the Administration Charge and the KERP Charge shall attach to the Priority Charge Reserve.
	25. The Timminco Entities may also make voluntary prepayments of the DIP Obligations at any time. Voluntary prepayments will be subject to prepayment penalties.  Based on the January 18 Forecast, it is unlikely that the Timminco Entities would be in a position to consider a voluntary prepayment. Furthermore, at the current Bank of Canada Prime Rate, the prepayment penalties would be greater than the carrying cost of the DIP Obligations, so it would appear unlikely that the Timminco Entities would exercise the right of voluntary repayment.  
	26. In the Monitor’s view, the DIP Agreement contains affirmative covenants, negative covenants, events of default and conditions customary for this type of financing, including the granting of the DIP Lender’s Charge having priority over all other encumbrances against the assets of the Timminco Entities other than the Administration Charge, the KERP Charge and purchase money security interests that are Permitted Encumbrances. In addition to the customary provisions, the DIP Agreement contains two less customary provisions:
	(a) The condition relating to the Exclusivity Period, which is discussed below; and
	(b) The requirement that the Maximum Amount be deposited with the Monitor, which was considered necessary to avoid any credit risk during the period from Court approval to maturity given that the DIP Lender is not a known corporate entity.

	27. The DIP Agreement provides that DIP Advances cannot be used to make Special Payments. During the negotiation of the DIP Agreement, the DIP Lender was asked whether it would allow DIP Advances to be used to pay Special Payments and whether it would allow DIP Advances if claims in respect of pension plans ranked in priority to the DIP Lender’s Charge. The DIP Lender was not prepared to do so.
	28. Section 25 of the DIP Agreement, entitled “Exclusivity Period and Stalking Horse Bid” states:
	29. Section 11.2(4) of the CCAA, sets out certain factors that should be considered, among other things, in deciding whether to make an order granting an interim financing charge. These factors, and the Monitor’s comments thereon, are as follows:
	(a) The Timminco Entities intend to seek Court approval of a process for the solicitation of offers for the acquisition of the business and assets or for the sponsorship of a plan of arrangement (a “Marketing Process”) following the expiry of the Exclusivity Period. The proposed dates for the Marketing Process have not yet been definitely determined pending clarity on whether or not the Marketing Process would involve a stalking horse bid. The Monitor and the Timminco Entities have considered and discussed possible timelines for the Marketing Process and it is anticipated that the Marketing Process could be completed by approximately April 30, 2012, with Court approval and closing of a transaction or series of transactions to follow thereafter. Based on the January 18 Forecast, the DIP Agreement provides sufficient liquidity to enable the Timminco Entities to undertake the Marketing Process following the expiry of the Exclusivity Period;
	(b) The Timminco Entities’ senior personnel and Board of Directors remain in place and the Timminco Entities intend to continue the remaining operations during the CCAA Proceedings. The Timminco Entities and their management also have the benefit of the assistance of their experienced legal counsel and the Monitor;
	(c) The Timminco Entities’ major secured creditor is IQ, which received notice of and consented to the CCAA Proceedings. Neither IQ nor any of the other major creditors has to date expressed any concern to the Monitor in respect of the Timminco Entities’ management; 
	(d) Based on the January 18 Forecast, without DIP Advances the Timminco Entities would be unable to pay their post-filing obligations in the week ending February 17, 2012, unless operations are suspended. One of the major assets of the Timminco Entities is its interest in the QSLP joint venture. The suspension of operations by the Timminco Entities and the resultant failure to buy product from QSLP could have detrimental consequences on QSLP operations. The Timminco Entities and the Monitor are of the view that a continuation of operations would likely enhance the prospects of the Marketing Process succeeding and would maximize recoveries for stakeholders, whether through a sale or a restructuring plan;
	(e) As described in the January 2 Affidavit, the Timminco Entities’ assets consist primarily of their interest in the QSLP joint venture, real estate, intellectual property, equipment and inventory. The value of the Timminco Entities’ property will be determined through the Marketing Process. Nothing has come to the attention of the Monitor in respect of the nature of the Timminco Entities’ property that ought to be given particular consideration in connection with the DIP Lender’s Charge; 
	(f) The proposed interim financing will provide the Timminco Entities the opportunity to continue operations and undertake the Marketing Process and to maximize recoveries for stakeholders.  Borrowings under the DIP Agreement are limited to a maximum of US$4.25 million. The DIP Lender’s Charge is limited to the DIP Obligations. The Monitor is of the view that any potential detriment caused to the Timminco Entities’ creditors by the DIP Lender’s Charge should be outweighed by the benefits that it creates;
	(g) The Monitor has researched the terms of recent DIP financings based on information publicly available, a summary of which is attached hereto as Appendix B. Based on this research and Monitor’s experience, the Monitor believes that the terms of the DIP Agreement are in line with or better than market. Furthermore, the Timminco Entities, with the assistance of the Monitor, have sought and obtained interim financing proposals other than the DIP Agreement. Based on those proposals, the Timminco Entities and the Monitor are each of the view that the DIP Agreement represents the best alternative available in the circumstances that would provide access to financing within the necessary timeframe.
	(h) While the Exclusivity Period is an unusual provision it is a term required by the DIP Lender as a condition of providing the DIP Facility. There is no obligation on the part of the Timminco Entities to negotiate a stalking horse bid; an assessment of whether or not to do so will be made if a proposal is received from the DIP Lender on or prior to January 31, 2012. The DIP Facility is not jeopardized if the Timminco Entities do not negotiate a stalking horse bid and any stalking horse bid would, of course, require Court approval. As noted earlier in this report, based on the January 18 Forecast, the DIP Agreement provides sufficient liquidity to enable the Timminco Entities to undertake the Marketing Process following the expiry of the Exclusivity Period. In the view of the Monitor and the Timminco Entities there is, therefore, no apparent prejudice or impact on the integrity of the CCAA Proceedings or the Marketing Process from the inclusion of the Exclusivity Period as a condition of the DIP Agreement.

	30. Accordingly, the Monitor respectfully recommends that this Honourable Court grant the Timminco Entities’ request for approval of the DIP Agreement and the granting of the DIP Lender’s Charge.
	31. The January 18 Forecast is attached hereto as Appendix C and is summarized below:
	32. There are no significant changes in the underlying assumptions in the January 18 Forecast as compared to the January 10 Forecast other than the inclusion of the DIP Facility.
	33. The Stay Period currently expires on February 2, 2012. Additional time is required for the Timminco Entities to undertake a process for the solicitation of offers for either the purchase of the business and assets or the sponsorship of a plan of arrangement and to implement a transaction or series of transactions. The continuation of the stay of proceedings is necessary to provide the stability needed during that time. Accordingly, the Timminco Entities now seek an extension of the Stay Period to April 30, 2012. 
	34. While it is expected that the Timminco Entities would be appearing before the Court at various times before that date, a longer extension to the Stay Period is requested. The Timminco Entities and the Monitor believe a longer extension to the Stay Period is advantageous as it removes a degree of uncertainty amongst employees, suppliers and interested parties.
	35. The January 18 Forecast demonstrates that the Timminco Entities have sufficient liquidity to fund operations to April 30, 2012 provided that the DIP Agreement is approved by the Court. 
	36. Based on the information currently available, the Monitor believes that creditors would not be materially prejudiced by an extension of the Stay Period to April 30, 2012.
	37. The Monitor also believes that the Timminco Entities have acted, and are acting, in good faith and with due diligence and that circumstances exist that make an extension of the Stay Period appropriate.
	38. The Monitor therefore respectfully recommends that this Honourable Court grant the Timminco Entities’ request for an extension of the Stay period to April 30, 2012. 



