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S.E. PEPALL J.:--

Introduction

1 The Communications, Energy and Paperworkers Union of Canada ("CEP") requests an order
lifting the stay of proceedings in respect of certain grievances and directing that they be adjudicated
in accordance with the provisions of the applicable collective agreement. In the alternative, CEP
requests an order amending the claims procedure order so as to permit the subject claim to be
adjudicated in accordance with the provisions of the collective agreement.

Background Facts

2 On October 6, 2009, the CMI Entities obtained an initial order pursuant to the CCA44 staying all
proceedings and claims against them. Specifically, paragraphs 15 and 16 of that order stated:

15.

16.

NO PROCEEDINGS AGAINST THE CMI ENTITIES OR THE CMI
PROPERTY

THIS COURT ORDERS that until and including November 5, 2009, or such
later date as this Court may order (the "Stay Period"), no proceeding or
enforcement process in any court or tribunal (each, a "Proceeding") shall be
commenced or continued against or in respect of the CMI Entities, the Monitor
or the CMI CRA or affecting the CMI Business or the CMI Property, except with
the written consent of the applicable CMI Entity, the Monitor and the CMI CRA
(in respect of Proceedings affecting the CMI Entities, the CMI Property or the
CMI Business), the CMI CRA (in respect of Proceedings affecting the CMI
CRA), or with leave of this Court, and any and all Proceedings currently under
way against or in respect of the CMI Entities or the CMI CRA or affecting the
CMI Business or the CMI Property are hereby stayed and suspended pending
further Order of this Court. In the case of the CMI CRA, no Proceeding shall be
commenced against the CMI CRA or its directors and officers without prior
leave of this Court on seven (7) days notice to Stonecrest Capital Inc.

NO EXERCISE OF RIGHTS OR REMEDIES

THIS COURT ORDERS that during the Stay Period, all rights and remedies of
any individual, firm, corporation, governmental body or agency, ot any other
entities (all of the foregoing, collectively being "Persons" and each being a
"Person") against or in respect of the CMI Entities, the Monitor and/or the CMI
CRA, or affecting the CMI Business or the CMI Property, are hereby stayed and
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suspended except with the written consent of the applicable CMI Entity, the
Monitor and the CMI CRA (in respect of rights and remedies affecting the CMI
Entities, the CMI Property or the CMI Business), the CMI CRA (in respect of
rights or remedies affecting the CMI CRA), or leave of this Court, provided that
nothing in this Order shall (i) empower the CMI Entities to carry on any business
which the CMI entities are not lawfully entitled to carry on, (ii) exempt the CMI
Entities from compliance with statutory or regulatory provisions relating to
health, safety or the environment, (iii) prevent the filing of any registration to
preserve or perfect a security interest, or (iv) prevent the registration of claim for
lien.

3 On October 14, 2009, as part of the CCAA proceedings, I granted a claims procedure order
which established a claims procedure for the identification and quantification of claims against the
CMI Entities. In that order, "Claim" is defined as any right or claim of any Person against one or
more of the CMI Entities in existence on the Filing Date! (a "Prefiling Claim") and any right or
claim of any Person against one or more of the CMI Entities arising out of the restructuring on or
after the Filing Date (a "Restructuring Claim"). Claims arising prior to certain dates had to be
asserted within the claims procedure failing which they were forever extinguished and barred.
Pursuant to the claims procedure order, subject to the discretion of the Court, claims of any person
against one or more of the CMI Entities were to be determined by a claims officer who would
determine the validity and amount of the disputed claim in accordance with the claims procedure
order. The Honourable Ed Saunders, The Honourable Jack Ground and The Honourable Coulter
Osborne were appointed as claims officers. Other persons could also be appointed by court order or
on consent of the CMI Entities and the Monitor. This order was unopposed. It was amended on
November 30, 2009 and again the motion was unopposed. As at October 29, 2010, over 1,800
claims asserted against the CMI Entities had been finally resolved in accordance with and pursuant
to the claims procedure order.

4  On October 27, 2010, CEP was authorized to represent its current and former union members
including pensioners employed or formerly employed by the CMI Entities to the extent, if any, that
it was necessary to do so.

5  On the date of the initial order, CEP had a number of outstanding grievances. CEP filed claims
pursuant to the claims procedure order in respect of those grievances. The claim that is the subject
matter of this motion is the only claim filed by CEP that has not been resolved and therefore is the
only claim filed by CEP that requires adjudication. There is at least one other claim in Western
Canada that may require adjudication.

6 John Bradley had been employed for 20 years by Global Television, a division of Canwest
Television Limited Partnership ("CTLP"), one of the CMI Entities. Mr. Bradley is a member of
CEP. On February 24, 2010, CTLP suspended Mr. Bradley for alleged misconduct. On March 8,
2010, CEP filed a grievance relating to his suspension under the applicable collective agreement.
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On March 25, 2010, CTLP terminated his employment. On March 26, 2010, CEP filed a grievance
requesting full redress for Mr. Bradley's termination. This would include reinstatement to his
employment. On June 23, 2010 a restructuring period claim was filed with respect to the Bradley
grievances on the following basis:

The Union has filed this claim in order to preserve its rights, Filing this claim is
without prejudice to the Union's ability to pursue all other remedies at its
disposal to enforce its rights, including any other statutory remedies available.
Notwithstanding that the Union has filed the present claim, the Union does not
agree that this claim is subject to compromise pursuant [to the CCAA]% The
Union reserves its right to make further submissions in this regard.

7 In spite of the parties’ good faith attempts to resolve the Bradley grievances and the Bradley
claim, no resolution was achieved.

8 The Plan was sanctioned on July 28, 2010 and implemented on October 27, 2010. At that time,
all of the operating assets of the CMI Entities were transferred to the Plan Sponsor and the CMI
Entities ceased operations. The CTLP stay was also terminated. The stay with respect to the
Remaining CMI Entities (as that term is defined in the Plan) was extended until May 5, 2011,
Pursuant to an order dated September 27, 2010, following the Plan implementation date the Monitor
shall be:

(a) empowered and authorized to exercise all of the rights and powers of the CMI
Entities under the Claims Procedure Order, including, without limitation, revise,
reject, accept, settle and/or refer for adjudication Claims (as defined in the
Claims Procedure Order) all without (i) seeking or obtaining the consent of the
CMI Entities, the Chief Restructuring Advisor or any other person, and (ii)
consulting with the Chief Restructuring Advisor in the CMI Entities; and

(b) take such further steps and seek such amendments to the Claims Procedure Order
or additional orders as the Monitor considers necessary or appropriate in order to
fully determine, resolve or deal with any Claims.

9  The Monitor has taken the position that if the Bradley matter is not resolved, the claim should
be referred to a claims officer for determination. It is conceded that a claims officer would have no
jurisdiction to reinstate Mr. Bradley to his employment.

10 CEP now requests an order lifting the stay of proceedings in respect of the Bradley grievances
and directing that they be adjudicated in accordance with the provisions of the collective agreement.
In the alternative, CEP requests an order amending the claims procedure order so as to permit the
Bradley claim to be adjudicated in accordance with the provisions of the collective agreement.

11  For the purposes of this motion and as is obvious from the motion seeking to lift the stay, both
CEP and the Monitor agree that the stay did catch the Bradley claim and that it is encompassed by
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the definition of claim found in the claims procedure order.

12  Since the commencement of the CCAA proceedings, CEP has only sought to lift the stay in
respect of one other claim, that being a claim relating to a grievance filed by CEP on behalf of
Vicky Anderson. The CMI Entities consented to lifting the stay in respect of Ms. Anderson's claim
because at the date of the initial order, there had already been eight days of hearing before an
arbitrator, all evidence had already been called, and only one further date was scheduled for final
argument. Ultimately, the arbitrator ordered that Ms. Anderson be reinstated but made no order for
compensation.

13 Pursuant to Article 12.3 of the applicable collective agreement, discharge grievances are to be
heard by a single arbitrator. All other grievances are to be heard by a three person Board of
Arbitration unless the parties consent to submit the grievance to a single arbitrator. The single
arbitrator is to be selected within 10 days of the notice of referral to arbitration from a list of 5
people drawn by lot. An award is to be given within 30 days of the conclusion of the hearing. The
list of arbitrators was negotiated and included in the collective agreement. The arbitrator has the
power to reinstate with or without compensation.

14 The evidence before me suggests that adjudications of grievances under collective agreements
are typically much more costly and time consuming than adjudications before a claims officer as the
latter may determine claims in 2 summary manner and there is more control over scheduling. The
Monitor takes the position that additional cost and delay would arise if the claims were adjudicated
pursuant to the terms of the collective agreement rather than pursuant to the terms of the claims
procedure order.

Issues
15 Both parties agree that the following two issues are to be considered:

(a)  Should this court lift the stay of proceedings in respect of the Bradley
grievances and direct that the Bradley grievances be adjudicated in
accordance with the provisions of the collective agreement?

(b)  Should this court amend the claims procedure order so as to permit the
Bradley claim to be adjudicated in accordance with the provisions of the
collective agreement?

Positigns of the Parties

16 In brief, dealing firstly with the stay, CEP submits that the balance of convenience favours
pursuit of the grievances through arbitration. CEP is seeking to compel the employer to comply
with fundamental obligations that flow from the collective agreement. This includes the
appointment of an arbitrator on consent who has jurisdiction to award reinstatement if he or she
determines that there was no just cause to terminate Mr. Bradley's employment. Requiring that the
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claim and the grievances be adjudicated in a manner that is inconsistent with the collective
agreement would have the effect of depriving the griever of some of the most fundamental rights
under a collective agreement. Furthermore, permitting the grievances to proceed to arbitration
would prejudice no one.

17  Alternatively, CEP submits that the claims procedure order ought to be amended. It is in
conflict with the terms of the collective agreement. Pursuant to section 33 of the CCA4, the
collective agreement remains in force during the CCAA proceedings. The claims procedure order
must comply with the express requirements of the CCAA. Lastly, orders issued under the CCAA
should not infringe upon the right to engage in associational activities which are protected by the
Charter of Rights and Freedom:s.

18 The Monitor opposes the relief requested. On the issue of the lifting of the stay, it submits that
the CCAA is intended to provide a structured environment for the negotiation of compromises
between a debtor company and its creditors for the benefit of both. The stay of proceedings permits
the CCAA to accomplish its legislative purpose and in particular enables continuance of the
company seeking CCA4 protection.

19  The lifting of a stay is discretionary. Mr. Bradley is no more prejudiced than any other creditor
and the claims procedure established under the order has been uniformly applied. The claims officer
has the power to recognize Mr. Bradley's right to reinstatement and monetize that right. The
efficacy of CCAA proceedings would be undermined if a debtor company was forced to participate
in an arbitration outside the CCAA proceedings. This would place the resources of an insolvent
CCAA debtor under strain. The Monitor submits that CEP has not satisfied the onus to demonstrate
that the lifting of the stay is appropriate in this case.

20  As for the second issue, the Monitor submits that the claims procedure order should not be
amended. Courts regularly affect employee rights arising from collective agreements during CCAA4
proceedings and recent amendments to the CC44 do not change the existing case law in this regard.
Furthermore, amending the claims procedure order would undermine the purpose of the CCA4A4.
Lastly, relying on the Supreme Court of Canada's statements in Health Services and Support -
Facilities Subsector Bargaining Assn. v. British Columbia®, the claims procedure order does not
interfere with freedom of association.

21 Following argument, I requested additional brief written submissions on certain issues and in
particular, to what employment Mr. Bradley would be reinstated if so ordered. I have now received
those submissions from both parties.

Discussion
1.  Stay of Proceedings

22 The purpose of the CCAA4 has frequently been described but bears repetition. In Lekndorff
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General Partner Limited *, Farley J. stated:

The CCAA is intended to provide a structured environment for the negotiation of
compromises between a debtor company and its creditors for the benefit of both.

23  The stay provisions in the CCAA are discretionary and very broad. Section 11.02 provides

that:

(1) A court may, on an initial application in respect of the debtor company, make an
order on any terms that it may impose, effective for the period that the court
considers necessary, which period may not be more than 30 days,

)

(a)

(b)
(©

staying, until otherwise ordered by the court, all proceedings taken or that
might be taken in respect of the company under the Bankruptcy and
Insolvency Act or the Winding Up and Restructuring Act;

restraining, until otherwise ordered by the court, further proceedings in any
action, suit or proceeding against the company; and

prohibiting, until otherwise ordered by the court, the commencement of
any action, suit or proceeding against the company.

A court may, on an application in respect of a debtor company other than an
initial application, make an order, on any terms that it may impose,

(a)

(b)
©

staying, until otherwise ordered by the court, for any period that the court
considers necessary, all proceedings taken or that might be taken in respect
of the company under an Act referred to in paragraph (1)(a);

restraining, until otherwise ordered by the court, further proceedings in any
action, suit or proceeding against the company; and

prohibiting, until otherwise ordered by the court, the commencement of
any action, suit or proceeding against the company.

24  As the Court of Appeal noted in Nortel Networks Corp.>, the discretion provided in section 11
is the engine that drives this broad and flexible statutory scheme. The stay of proceedings in section
11 should be broadly construed to accomplish the legistative purpose of the CCA4 and in particular
to enable continuance of the company seeking CCAA protection: Lehndorff General Partner

Limited .

25 Section 11 provides an insolvent company with breathing room and by doing so, preserves the
status quo to assist the company in its restructuring or arrangement and prevents any particular
stakeholder from obtaining an advantage over other stakeholders during the restructuring process. It
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is anticipated that one or more creditors may be prejudiced in favour of the collective whole. As
stated in Lendorff General Partner Limited ":

The possibility that one or more creditors may be prejudiced should not affect the
court's exercise of its authority to grant a stay of proceedings under the CCA4
because this effect is offset by the benefit to all creditors and to the company of
facilitating a reorganization. The court's primary concerns under the CC44 must
be for the debtor and all of the creditors.

26 In Canwest Global Communications Corp.8, 1 had occasion to address the issue of lifting a
stay in a CCAA proceeding. I referred to situations in which a court had lifted a stay as described by
Paperny . (as she then was) in Re Canadian Airlines Corp.® and by Professor McLaren in his book,
"Canadian Commercial Reorganization: Preventing Bankruptcy™0. They included where:

a)
b)

c)
d)
¢)
f)
g)
h)

i)

a plan is likely to fail;

the applicant shows hardship (the hardship must be caused by the stay itself and
be independent of any pre-existing condition of the applicant creditor);

the applicant shows necessity for payment;

the applicant would be significantly prejudiced by refusal to lift the stay and
there would be no resulting prejudice to the debtor company or the positions of
creditors;

it is necessary to permit the applicant to take steps to protect a right that could be
lost by the passage of time;

after the lapse of a significant period, the insolvent debtor is no closer to a
proposal than at the commencement of the stay period;

there is a real risk that a creditor's loan will become unsecured during the stay
period;

it is necessary to allow the applicant to perfect a right that existed prior to the
commencement of the stay period;

it is in the interests of justice to do so.

27 The lifting of a stay is discretionary. As I wrote in Canwest Global Communications Corp.!1:

There are no statutory guidelines contained in the Act. According to Professor
R.H. McLaren in his book "Canadian Commercial Reorganization: Preventing
Bankruptcy", an opposing party faces a very heavy onus if it wishes to apply to
the court for an order lifting the stay. In determining whether to lift the stay, the
court should consider whether there are sound reasons for doing so consistent
with the objectives of the CCAA, including a consideration of the balance of
convenience, the relative prejudice to parties, and where relevant, the merits of
the proposed action: ICR Commercial Real Estate (Regina) Ltd. v. Bricore Land
Group Ltd. (2007), 33 C.B.R. (5th) 50 (Sask. C.A.) at para. 68. That decision
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also indicated that the judge should consider the good faith and due diligence of
the debtor company.

28 There appears to be no real issue that the grievances are caught by the stay of proceedings. In
Luscar Ltd. v. Smoky River Coal Limited?, the issue was whether a judge had the discretion under
the CCAA to establish a procedure for resolving a dispute between parties who had previously
agreed by contract to arbitrate their disputes. The question before the court was whether the dispute
should be resolved as part of the supervised reorganization of the company under the CCAA4 or
whether the court should stay the proceedings while the dispute was resolved by an arbitrator. The
presiding judge was of the view that the dispute should be resolved as expeditiously as possible
under the CCAA proceedings. The Alberta Court of Appeal upheld the decision stating:

The above jurisprudence persuades me that "proceedings” in section 11 includes
the proposed arbitration under the B.C. Arbitration Act. The Appellants assert
that arbitration is expeditious. That is often, but not always, the case. Arbitration
awards can be appealed. Indeed, this is contemplated by section 15(5) of the
Rules. Arbitration awards, moreover, can be subject to judicial review, further
lengthening and complicating the decision making process. Thus, the efficacy of
CCAA proceedings (many of which are time sensitive) could be seriously
undermined if a debtor company was forced to participate in an extra-CCA4
arbitration. For these reasons, having taken into account the nature and purpose
of the CCAA, I conclude that, in appropriate cases, arbitration is a "proceeding”
that can be stayed under section 11 of the CCAA.13

29 1 do recognize that the Luscar decision did not involve a collective agreement but an
agreement to arbitrate. That said, the principles described alse apply to an arbitration pursuant to the
terms of a collective agreement.

30 In considering balance of convenience, CEP's primary concerns are that the claims procedure
order does not accord with the rights and obligations contained in the collective agreement. Firstly,
a claims officer is the adjudicator rather than an arbitrator chosen pursuvant to the terms of the
collective agreement and secondly, reinstatement is not an available remedy before a claims officer.
Thirdly, an arbitration imports rules of natural justice and procedural fairness whereas the claims
procedure is summary in nature.

31 The claims officers who were identified in the claims procedure order are all former respected
and experienced judges who are well suited and capable of addressing the issues arising from the
Bradley claim. Furthermore, had this been a real issue, CEP could have raised it earlier and
identified another claims officer for inclusion in the claims procedure order. Indeed, an additional
claims officer stiil could be appointed but no such request was ever advanced by CEP.

32 Should the claims officer find that CTLP did not have just cause to terminate Mr. Bradley's
employment, he can recognize Mr. Bradley's right to reinstatement by monetizing that right. This
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was done for a multitude of other claims in the CCAA proceedings including claims filed by CEP on
behalf of other members. I note that Mr. Bradley would not be receiving treatment different from
that of any other creditor participating in the claims process.

33  The claims process is summary in nature for a reason. It reduces delay, streamlines the
process, and reduces expense and in so doing promotes the objectives of CCAA4. Indeed, if
grievances were to customarily proceed to arbitration, potential exists to significantly undermine the
CCAA proceedings. Arbitration of all claims arising from collective agreements would place the
already stretched resources of insolvent CCAA4 debtors under significant additional strain and could
divert resources away from the restructuring. It is my view that generally speaking, grievances
should be adjudicated along with other claims pursuant to the provisions of a claims procedure
order within the context of the CCAA proceedings.

34 That said, it seems to me that this case is unique. While the claims procedure order and the
meeting order of June 23, 2010 provide that all claims against CTLP and others arising prior to
certain dates must be asserted within the claims procedure failing which they are forever
extinguished and barred, the stay relating to CTPL was terminated on October 27, 2010. CTLP has
emerged from CCAA protection and is currently operating in the normal course having changed its
name to Shaw Television Limited Partnership ("STLP"). If the grievance relating to Mr. Bradley's
termination is successful, he could be reinstated to his employment at STLP. The position of CEP,
Mr. Bradley and the Monitor is that reinstatement, if ordered, would be to STLP. Counsel for CEP
advised the court that notice of the motion was given to STLP and that a representative was present
in court for the argument of the motion although did not appear on the record. The Monitor has also
confirmed that Shaw Communications Inc., the parent of STLP, was aware of the motion and its
counsel has confirmed its understanding that any reinstatement of Mr. Bradley, if ordered, would be
to STLP.

35 As mentioned, Mr. Bradley was a 20 year employee. While I do not consider the identity of
the arbitrator and the natural justice arguments of CEP to be persuasive, given the stage of the
CCAA proceedings, the fact that the stay relating to CTLP has been lifted, and Mr. Bradley's
employment tenure, I am persuaded that he ought to be given the opportunity to pursue his claim for
reinstatement rather than being compelled to have that entitlement monetized by a claims officer if
so ordered. Counsel for the Monitor has confirmed that the timing of the distributions would not
appear to be affected by the outcome of this motion. No meaningful prejudice would ensue to any
stakeholder. It seems to me that the balance of convenience and the interests of justice favour lifting
the stay to permit the grievances to proceed through arbitration rather than before the claims
procedure officer. Therefore, CEP's motion to lift the stay is granted and the Bradley grievances
may be adjudicated in accordance with the terms of the collective agreement.

2. Amendment of the Claims Procedure Order

36 Inlight of my decision on the stay, it is not strictly necessary to consider whether the claims
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procedure order should be amended as requested by CEP as alternative relief. As this issue was
argued, however, I will address it.

37 Section 33 of CCAA was added to the statute in September, 2009. The relevant sub-sections
now provide:

33(1) If proceedings under this Act have been commenced in respect of a debtor
company, any collective agreement that the company has entered into as the
employer remains in force, and may not be altered except as provided in this
section or under the laws of the jurisdiction governing collective bargaining
between the company and the bargaining agent.

33(8) For greater certainty, any collective agreement that the company and the
bargaining agent have not agreed to revise remains in force, and the court shall
not alter its terms.

38 Justice Mongeon of the Québec Superior Court had occasion to address the effect of section
33 of the CCAA in White Birch Paper Holding Company'*. He stated that the fact that a collective
agreement remains in force under a CC44 proceeding does not have the effect of "excluding the
entire collective labour relations process from the application of the CCA4A4."15 He went on to write
that:

It would be tantamount to paralyzing the employer with respect to reducing its
costs by any means at all, and to providing the union with a veto with regard to
the restructuring process. 6

39 In Canwest Global Communications Corp.V?, 1 wrote that section 33 of the CCA4 "maintains
the terms and obligations contained in the collective agreement but does not alter priorities or
status."!8 In that case when dealing with the issue of immediate payment of severance payments, |
wrote:

There are certain provisions in the amendments that expressly mandate certain
employee related payments. In those instances, section 6(5) dealing with a
sanction of a plan and section 36 dealing with a sale outside the ordinary course
of business being two such examples, Parliament specifically dealt with certain
employee claims. If Parliament had intended to make such a significant
amendment whereby severance and termination payments (and all other
payments under a collective agreement) would take priority over secured
creditors, it would have done so expressly.!®

40 I agree with the Monitor's position that if Parliament had intended to carve grievances out of
the claims process, it would have done so expressly. To do so, however, would have undermined
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the purpose of the CCA4 and in particular, the claims process which is designed to streamline the
resolution of the multitude of claims against an insolvent debtor in the most time sensitive and cost
efficient manner. It is hard to imagine that it was Parliament's intention that grievances under
collective agreements be excluded from the reach of the stay provisions of section 11 of the CC44
or the ancillary claims process. In my view, such a result would seriously undermine the objectives
of the Acr.

41 Furthermore, I note that over 1,800 claims have been processed and dealt with by way of the
claims procedure order, many of them involving claims filed by CEP on behalf of its members. CEP
was provided with notice of the motion wherein the claims procedure order and the claims officers
were approved. CEP did not raise any objection to the claims procedure order, the claims officers or
the inclusion of grievances in the claims procedure at the time that the order was granted. The
claims procedure order was not an order made without notice and none of the prerequisites to
variation of an order has been met. Had I not lifted the stay, I would not have amended the claims
procedure order as requested by CEP.

42 CEP's last argument is that the claims procedure order interferes with Mr. Bradley's freedoms
under the Canadian Charter of Rights and Freedoms. In this regard I make the following
observations. Firstly, this argument was not advanced when the claims procedure order was granted.
Secondly, CEP is not challenging the validity of any section of the CCAA4. Thirdly, nothing in the
statute or the claims procedure inhibits the ability to collectively bargain. In Health Services and
Support - Facilities Subsector Bargaining Assn. v. British Columbia®, the Supreme Court of
Canada stated:

We conclude that section 2(d) of the Charter protects the capacity of members of
labour unions to engage, in association, in collective bargaining on fundamental
workplace issues. This protection does not cover all aspects of "collective
bargaining", as that term is understood in the statutory labour relations regimes
that are in place across the country. Nor does it ensure a particular outcome in a
labour dispute or guarantee access to any particularly statutory regime. ...

In our view, it is entirely possible to protect the "procedure” known as collective
bargaining without mandating constitutional protection for the fruits of that
bargaining process.?!

43  Inmy view, nothing in the claims procedure or the CCA4 impacts the procedure known as
collective bargaining.

Conclusion

44  Under the circumstances, the request to lift the stay as requested by CEP is granted. Had it
been necessary to do so, I would have dismissed the alternative relief requested.
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S.E.PEPALLJ.

cp/e/qlafr/qljxr/qlana/qlhes

1 The Filing Date was October 6, 2009, the date of the initial order.
2 The words in brackets were omitted but presumably this was the intention.
3 [2007] S.C.J. No. 27.

4 (1993), 17 C.B.R. (3rd) 24 (Ont. Gen. Div.) at para. 6.

5[2009] O.J. No. 4967 at para. 33.

6 Supra, note 4 at para. 10.

7 Ibid, at para. 6.

8 [2009] O.J. No. 5379.

9(2000) 19 C.B.R. (4th) 1.

10 (Aurora: Canada Law Book, looseleaf) at para. 3.3400.

11 Supra, note 8 at para. 32.

12 [1999] A.J. No. 676.

13 Ibid, at para. 33.

14 2010, Q.C.C.S. 2590.

15 Ibid, at para. 31.

16 Ibid, at para. 35.

17 [2010] O.J. No. 2544.

18 Ibid, at para. 32.

19 Ibid, at para. 33.
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20 Supra, note 3.

21 Ibid, at paras. 19 and 29.
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GS Parties for an order lifting the stay so that they could pursue their motion challenging pre-filing
conduct of the CMI entities, etc., dismissed -- The substance and subject matter of the motion were
certainly encompassed by the stay -- The balance of convenience, the assessment of relative
prejudice and the relevant merits favoured the position of the CMI Entities on the lift stay motion.

Application by the CCAA applicants and the "CMI entities" for an order declaring that the relief
sought by the "GS parties" was subject to the stay of proceedings granted on Oct. 6, 2009.
Cross-motion by GS Parties for an order lifting the stay so they could pursue their motion
challenging pre-filing conduct of the CMI entities, etc. The Ad Hoc Committee of Noteholders and
the Special Committee of the Board of Directors supported the position of the CMI Entities. In
essence, the GS Parties' motion sought to undo the transfer of the CW Investments Co. shares from
441 to CMI or to require CMI to perform and not disclaim the shareholders agreement as though the
shares had not been transferred.

HELD: GS Parties' motions dismissed, save for a portion dealing with para. 59 of the initial order
on consent; CMI Entities' motion granted with the exception of a strike portion, which was moot.
The first issue was caught by the stay of proceedings and the second was properly addressed if and
when CMI sought to disclaim the shareholders agreement. The substance of the GS Parties' motion
was a "proceeding” subject to the stay under para. 15 of the initial order prohibiting the
commencement of all proceedings against or in respect of the CMI Entitites, or affecting the CMI
business or property. The relief sought would also involve "the exercise of any right or remedy
affecting the CMI business or the CMI property" which was stayed under para. 16 of the imtial
order. The substance and subject matter of the motion were certainly encompassed by the stay. The
real question was whether the stay ought to be lifted in this case. If the stay were lifted, the
prejudice to CMI would be great and the proceedings contemp lated by the GS Parties would be
extraordinarily disruptive. The GS Parties were in no worse position than any other stakeholder who
was precluded from relying on rights that arise upon an insolvency default. The balance of
convenience, the assessment of relative prejudice and the relevant merits favoured the position of
the CMI Entities on the lift stay motion. The onus to lift the stay was on the moving party. The stay
was performing the essential function of keeping stakeholders at bay in order to give CMI Entities a
reasonable opportunity to develop a restructuring plan.

Statutes, Regulations and Rules Cited:

Companies' Creditors Arrangement Act, R.S.C. 1985, ¢. C-36, 5. 32, 5. 11.02
Counsel:

Lyndon Barnes, Alex Cobb and Shawn Irving for the CMI Entities.

Alan Mark and Alan Merskey for the Special Committee of the Board of Directors of Canwest.
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David Byers and Maria Konyukhova for the Monitor, FTT Consulting Canada Inc.
Benjamin Zarnett and Robert Chadwick for the Ad Hoc Committee of Noteholders.

K. McElicheran and G. Gray for GS Parties.

Hugh O'Reilly and Amanda Darrach for Canwest Retirees and the Canadian Media Guild.
Hilary Clarke for Senior Secured Lenders to LP Entities.

Steve Weisz for CIT Business Credit Canada Inc.

REASONS FOR DECISION
S.E. PEPALL J.:-

Relief Requested

1 The CCAA applicants and partnerships (the "CMI Entities") request an order declaring that the
relief sought by GS Capital Partners VI Fund L.P., GSCP VI AA One Holding S.ar.1 and GS VI
AA One Parallel Holding S.ar.1 (the "GS Parties™) is subject to the stay of proceedings granted in
my Initial Order dated October 6, 2009. The GS Parties bring a cross-motion for an order that the
stay be lifted so that they may pursue their motion which, among other things, challenges pre-filing
conduct of the CMI Entities. The Ad Hoc Committee of Noteholders and the Special Committee of
the Board of Directors support the position of the CMI Entities. All of these stakeholders are highly
sophisticated. Put differently, no cne is a commercial novice. Such is the context of this dispute.

Background Facts

2 Canwest's television broadcast business consists of the CTLP TV business which is comprised
of 12 free-to-air television stations and a portfolio of subscription based specialty television
channels on the one hand and the Specialty TV Business on the other. The latter consists of 13
specialty television channels that are operated by CMI for the account of CW Investments Co. and
its subsidiaries and 4 other specialty television channels in which the CW Investments Co.
ownership interest is less than 50%.

3 The Specialty TV Business was acquired jointly with Goldman Sachs from Alliance Atlantis in
August, 2007. In January of that year, CMI and Goldman Sachs agreed to acquire the business of
Alliance Atlantis through a jointly owned acquisition company which later became CW Investments
Co. It is a Nova Scotia Unlimited Liability Corporation ("NSULC").
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4 CMI held its shares in CW Investments Co. through its wholly owned subsidiary, 4414616
Canada Inc. ("441"), According to the CMI Entities, the sole purpose of 441 was to insulate CMI
from any liabilities of CW Investments Co. As a NSULC, its shareholders may face exposure if the
NSULC is liquidated or becomes bankrupt. As such, 441 served as a "blocker” to potential liability.
The CMI Entities state that similarly the GS parties served as "blockers” for Goldman Sachs' part of
the transaction.

5 According to the GS Parties, the essential elements of the deal were as follows:

(i)  GS would acquire at its own expense and at its own risk, the slower growth
businesses;

(i) CW Investments Co. would acquire the Specialty TV Business and that
company would be owned by 441 and the GS Parties under the terms of a
Shareholders Agreement;

(iii) GS would assist CW Investments Co. in obtaining separate financing for
the Specialty TV Business;

(iv) Eventually Canwest would contribute its conventional TV business on a
debt free basis to CW Investments Co. in return for an increased ownership
stake in CW Investments Co.

6 The GS Parties also state that but for this arrangement, Canwest had no chance of acquiring
control of the Specialty TV Business. That business is subject to regulation by the CRTC.
Consistent with policy objectives, the CRTC had to satisfy itself that CW Investments Co. was not
controlled either at law or in fact by a non-Canadian.

7 A Shareholders Agreement was entered into by the GS parties, CMI, 441, and CW Investments
Co. The GS Parties state that 441 was a critical party to this Agreement. The Agreement reflects the
share ownership of each of the parties to it: 64.67% held by the GS Parties and 35.33% held by 441.
It also provides for control of CW Investments Co. by distribution of voting shares: 33.33% held by
the GS Parties and 66.67% held by 441. The Agreement limits certain activities of CW Investments
Co. without the affirmative vote of a director nominated to its Board by the GS Parties. The
Agreement provides for call and put options that are designed to allow the GS parties to exit from
the investment in CW Investments Co. in 2011, 2012, and 2013. Furthermore, in the event of an
insolvency of CMI, the GS parties have the ability to effect a sale of their interest in CW
Investments Co. and require as well a sale of CMI's interest. This is referred to as the drag-along
provision. Specifically, Article 6.10(a) of the Shareholders Agreement states:

Notwithstanding the other provisions of this Article 6, if an Insolvency Event
occurs in respect of CanWest and is continuing, the GS Parties shall be entitled to
sell all of their Shares to any bona fide Arm's Length third party or parties at a
price and on other terms and conditions negotiated by GSCP in its discretion
provided that such third party or parties acquires all of the Shares held by the
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CanWest Parties at the same price and on the same terms and conditions, and in
such event, the CanWest Parties shall sell their Shares to such third party or
parties at such price and on such terms and conditions. The Corporation and the
CanWest Parties cach agree to cooperate with and assist GSCP with the sale
process (including by providing protected purchasers designated by GSCP with
confidential information regarding the Corporation (subject to a customary
confidentiality agreement) and with access to management).

8 The Agreement also provided that 441 as shareholder could transfer its CW Investments Co.
shares to its parent, CM]I, at any time, by gift, assignment or otherwise, whether or not for value.
While another specified entity could not be dissolved, no prohibition was placed on the dissolution
of 441. 441 had certain voting obligations that were to be carried out at the direction of CML
Furthermore, CMI was responsible for ensuring the performance by 441 of its obligations under the
Shareholders Agreement.

9  On October 5, 2009, pursuant to a Dissolution Agreement between 441 and CMI and as part of
the winding-up and distribution of its property, 441 transferred all of its property, namely its
352,986 Class A shares and 666 Class B preferred shares of CW Investments Co., to CMI. CMI
undertook to pay and discharge all of 441's liabilities and obligations. The material obligations were
those contained in the Shareholders Agreement. At the time, 441 and CW Investments Co. were
both solvent and CMI was insolvent. 441 was subsequently dissolved.

10  For the purposes of these two motions only, the parties have agreed that the court should
assume that the transfer and dissolution of 441 was intended by CMI to provide it with the benefit
of all the provisions of the CCAA proceedings in relation to contractual obligations pertaining to
those shares. This would presumably include both the stay provisions found in section 11 of the
CCAA and the disclaimer provisions in section 32 .

11 The CMI Entities state that CMI's interest in the Specialty TV Business is critical to the
restructuring and recapitalization prospects of the CMI Entities and that if the GS parties were able
to effect a sale of CW Investments Co. at this time, and on terms that suit them, it would be
disastrous to the CMI Entities and their stakeholders. Even the overhanging threat of such a sale is
adversely affecting the negotiation of a successful restructuring or recapitalization of the CMI
Entities.

12 On October 6, 2009, I granted an Initial Order in these proceedings. CW Investments Co. was
not an applicant. The CMI Entities requested a stay of proceedings to allow them to proceed to
develop a plan of arrangement or compromise to implement a consensual "pre-packaged"
recapitalization transaction. The CMI Entities and the Ad Hoc Committee of 8% Noteholders had
agreed on terms of such a transaction that were reflected in a support agreement and term sheet.
Those noteholders who support the term sheet have agreed to vote in favour of the plan subject to
certain conditions one of which is a requirement that the Shareholders Agreement be amended.
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13  The Initial Order included the typical stay of proceedings provisions that are found in the
standard form order promulgated by the Commercial List Users Committee. Specifically, the order

stated:

15.

16.

THIS COURT ORDERS that until and including November 5, 2009, or such
later date as this Court may order (the "Stay Period"), no proceeding or
enforcement process in any court or tribunal (each, a "Proceeding") shall be
commenced or continued against or in respect of the CMI Entities, the Monitor
or the CMI CRA or affecting the CMI Business or the CMI Property, except with
the written consent of the applicable CMI Entity, the Monitor and the CMI CRA
(in respect of Proceedings affecting the CMI Entities, the CMI Property or the
CMI Business), the CMI CRA (in respect of Proceedings affecting the CMI
Entities, the CMI property or the CMI Business), the CMI CRA (in respect of
Proceedings affecting the CMI CRA), or with leave of this Court, and any and all
Proceedings currently under way against or in respect of the CMI Entities or the
CMI CRA or affecting the CMI Business or the CMI Property are hereby stayed
and suspended pending further Order of this Court. In the case of the CMI CRA,
no Proceeding shall be commenced against the CMI CRA or its directors and
officers without prior leave of this Court on seven (7) days notice to Stonecrest
Capital Inc.

THIS COURT ORDERS that during the Stay Period, all rights and remedies of
any individual, firm, corporation, governmental body or agency, or any other
entities (all of the foregoing, collectively being "Persons" and each being a
"Person") against or in respect of the CMI Entities, the Monitor and/or the CMI
CRA, or affecting the CMI Business or the CMI Property, are hereby stayed and
suspended except with the written consent of the applicable CMI Entity, the
Monitor and the CMI CRA (in respect of rights and remedies affecting the CMI
Entities, the CMI Property or the CMI Business), the CMI CRA (in respect of
rights or remedies affecting the CMI CRA), or leave of this Court, provided that
nothing in this Order shall (i) empower the CMI Entities to carry on any business
which the CMI Entities are not lawfully entitled to carry on, (ii) exempt the CMI
Entities from compliance with statutory or regulatory provisions relating to
health, safety or the environment, (iii) prevent the filing of any registration to
preserve or perfect a security interest, or (iv) prevent the registration of a claim
for lien.

14 The GS parties were not given notice of the CCAA application. On November 2, 2009, they
brought a motion that, among other things, seeks to set aside the transfer of the shares from 441 to
CMI or, in the alternative, require CMI to perform and not disclaim the Shareholders Agreement as
if the shares had not been transferred. On November 10, 2009 the GS parties purported to revive
441 by filing Articles of Revival with the Director of the CBCA. The CMI Entities were not
notified nor was any leave of the court sought in this regard, In an amended notice of motion dated
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November 19, 2009 (the "main motion"), the GS Parties request an order:

(a) Setting aside and declaring void the transfer of the shares from 441 to
CMI,

(b) declaring that the rights and remedies of the GS Parties in respect of the
obligations of 441 under the Shareholders Agreement are not affected by
these CCAA proceedings in any way whatsoever;

(c) in the alternative to (a) and (b), an order directing CMI to perform all of
the obligations that bound 441 immediately prior to the transfer;

(d) in the alternative to (a) and (b), an order declaring that the obligations that
bound 441 immediately prior to the transfer, may not be disclaimed by
CMI pursuant to section 32 of the CCAA or otherwise; and

(e) if necessary, a trial of the issues arising from the foregoing.

15  They also requested an order amending paragraph 59 of the Initial Order but that issue has
now been resolved and I am satisfied with the amendment proposed.

16 The CMI Entities then brought a motion on November 24, 2009 for an order that the GS
motion is stayed. As in a game of chess, on December 3, 2009, the GS Parties served a cross-motion
in which, if required, they seek leave to proceed with their motion.

17 In furtherance of their main motion, the GS Parties have expressed a desire to examine 4 of
the 5 members of the Special Committee of the Board of Directors of Canwest. That Committee
was constituted, among other things, to oversee the restructuring. The GS Parties have also
demanded an extensive list of documentary production. They also seck to impose significant
discovery demands upon the senior management of CanWest.

Issues

18 The issues to be determined on these motions are whether the relief requested by the GS
Parties in their main motion is stayed based on the Initial Order and if so, whether the stay should
be lifted. In addition, should the relief sought in paragraph 1(e) of the main motion be struck.

Positions of Parties

19 In brief, the parties' positions are as follows. The CMI Entities submit that the GS Parties’
motion is a "proceeding" that is subject to the stay under paragraph 15 of the Initial Order. In
addition, the relief sought by them involves "the exercise of any right or remedy affecting the CMI
Business or the CMI Property" which is stayed under paragraph 16 of the Initial Order. The stay is
consistent with the purpose of the CCAA. They submit that the subject matter of the motion should
be caught so as to prevent the GS parties from gaining an unfair advantage over other stakeholders
of the CMI Entities and to ensure that the resources of the CMI Entities are devoted to developing a
viable restructuring plan for the benefit of all stakeholders. They also state that CMI's interest in
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CW Investments Co. is a significant portion of its enterprise value. They state further that their
actions were not in breach of the Shareholders Agreement and in any event, debtor companies are
able to organize their affairs in order to benefit from the CCAA stay. Furthermore, any loss suffered
by the GS Parties can be quantified.

20 In paragraph 1(e) of the main motion, the GS parties seek to prevent CMI from disclaiming
the obligations of 441 that existed immediately prior to the transfer of the shares to CMI. If this
relief is not stayed, the CMI Entities submit that it should be struck out pursuant to Rule 25.11(b)
and (c) as premature and improper. They also argue that section 32 of the CCAA provides a
procedure for disclaimer of agreements which the GS Parties improperly seek to circumvent.

21 Lastly, the CMI Entities state that the bases on which a CCAA stay should be lifted are very
limited. Most of the grounds set forth in Re Canadian Airlines Corp.? which support the lifting of a
stay are manifestly inapplicable. As to prejudice, the GS parties are in no worse position than any
other stakeholder who is precluded from relying on rights that arise on an insolvency default. In
contrast, the prejudice to the CMI Entities would be debilitating and their resources need to be
devoted to their restructuring. The GS Parties' rights would not be lost by the passage of time. The
GS Parties' motion is all about leverage and a desire to improve the GS Parties' negotiating position
submits counsel for the CMI Entities.

22 The Ad Hoc Commitiee of Noteholders, as mentioned, supports the CMI Entities' position. In
examining the context of the dispute, they submit that the Shareholders Agreement permitted and
did not prohibit the transfer of 441's shares. Furthermore, the operative obligations in that
agreement are obligations of CMI, not 441, It is the substance of the GS Parties' claims and not the
form that should govern their ability to pursue them and it is clearly encompassed by the stay. The
Commiittee relies on Chef Ready Foods Ltd. v. Hongkong Bank of Canada? in support of their
position on timing.

23  The Special Committee also supports the CMI Entities. It submits that the primary relief
sought by the GS parties is a declaration that their contracts to and with CW Investments cannot or
should not be disclaimed. The debate as to whether 441 could properly be assimilated into CMI is
no more than an alternate argument as to why such disclaimer can or cannot occur. They state that
the subject matter of the GS Parties' motion is premature.

24  The GS Parties submit that the stay does not prevent parties affected by the CCAA
proceedings from bringing motions within the CCAA proceedings themselves. The use of CCAA
powers and the scope of the stay provided in the Initial Order and whether it applies to the GS
Parties' motion are proper questions for the court charged with supervising the CCAA process. They
also argue that the motion would facilitate negotiation between key parties, raises the important
preliminary issue of the proper scope and application of section 32 of the CCAA, and avoids putting
the Monitor in the impossible position of having to draw legal conclusions as to the scope of CMI's
power to disclaim. The court should be concerned with pre-filing conduct including the reason for
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the share transfer, the timing, and CMI's intentions.

25 Even if the stay is applicable, the GS parties submit that it should be lifted. In this regard, the
court should consider the balance of convenience, the relative prejudice to parties, and where
relevant, the merits of the proposed action. The court should also consider whether the debtor
company has acted and is acting in good faith. The GS Parties were the medium by which the
Specialty TV Business became part of Canwest. Here, all that is being sought is a reversal of the
false and highly prejudicial start to these restructuring proceedings. It is necessary to take steps now
to protect a right that could be lost by the passage of time. The transfer of the shares exhibited bad
faith on the part of Canwest. 441 insulated CW Investments Co. and the Specialty TV Business
from the insolvency of CMI and thereby protected the contractual rights of the GS Parties. The
manifest harm to the GS Parties that invited the motion should be given weight in the court's
balancing of prejudices. Concerns as to disruption of the restructuring process could be met by
imposing conditions on the lifting of a stay as, for example, the establishment of a timetable.

Discussion

(2) Legal Principles
26  First I will address the legal principles applicable to the granting and lifting of a CCAA stay.

27 The stay provisions in the CCAA are discretionary and are extraordinarily broad. Section
11.02 (1) and (2) states:

11.02 (1) A court may, on an initial application in respect of a debtor company,
make an order on any terms that it may impose, effective for the period that the
court considers necessary, which period may not be more than 30 days,

(a) staying, until otherwise ordered by the court, all proceedings taken or that
might be taken in respect of the company under the Bankruptcy and
Insolvency Act or the Winding-up and Restructuring Act;

(b) restraining, until otherwise ordered by the court, further proceedings in any
action, suit or proceeding against the company; and

(¢) prohibiting, until otherwise ordered by the court, the commencement of
any action, suit or proceeding against the company.

(2) A court may, on an application in respect of a debtor company other than
an initial application, make an order, on any terms that it may impose,

(a) staying until otherwise ordered by the court, for any period that the court
considers necessary, all proceedings taken or that might be taken in respect
of the company under an Act referred to in paragraph (1)(a),

(b) restraining, until otherwise ordered by the court, further proceedings in any
action, suit or proceeding against the company; and
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(c) prohibiting, until otherwise ordered by the court, the commencement of
any action, suit or proceeding against the company.

28 The underlying purpose of the court's power to stay proceedings has frequently been described
in the case law. It is the engine that drives the broad and flexible statutory scheme of the CCAA: Re
Stelco Inc® and the key element of the CCAA process: Re Canadian Airlines Corp.* The power to
grant the stay is to be interpreted broadly in order to permit the CCAA to accomplish its legislative
purpose. As noted in Re Lehndorff General Partner Ltd.5, the power to grant a stay extends to effect
the position of a company's secured and unsecured creditors as well as other parties who could
potentially jeopardize the success of the restructuring plan and the continuance of the company. As
stated by Farley J. in that case,

"It has been held that the intention of the CCAA is to prevent any manoeuvres
for positioning among the creditors during the period required to develop a plan
and obtain approval of creditors. Such manoeuvres could give an aggressive
creditor an advantage to the prejudice of others who are less aggressive and
would undermine the company's financial position making it even less likely that
the plan will succeed. ... The possibility that one or more creditors may be
prejudiced should not affect the court's exercise of its authority to grant a stay of
proceedings under the CCAA because this affect is offset by the benefit to all
creditors and to the company of facilitating a reorganization. The court's primary
concerns under the CCAA must be for the debtor and i/ of the creditors."®
(Citations omitted)

29 The all encompassing scope of the CCAA is underscored by section 8 of the Act which
precludes parties from contracting out of the statute. See Chef Ready Foods Ltd. v. Hongkong Bank
of Canada’ in this regard.

30 Two cases dealing with stays merit specific attention. Campeau v. Olympia & York
Developments Ltd.® was a decision granted in the early stages of the evolution of the CCAA. In that
case, the plaintiffs brought an action for damages including the loss of share value and loss of
opportunity both against a company under CCAA protection and a bank. The statement of claim
had been served before the company's CCAA filing. The plaintiff sought to lift the stay to proceed
with its action. The bank sought an order staying the action against it pending the disposition of the
CCAA proceedings. Blair J. examined the stay power described in the CCAA, section 106 of the
Courts of Justice Act’ and the court's inherent jurisdiction. He refused to lift the stay and granted the
stay in favour of the bank until the expiration of the CCAA stay period. Blair J. stated that the
plaintiff's claims may be addressed more expeditiously in the CCAA proceeding itself.!0
Presumably this meant through a claims process and a compromise of claims. The CCAA stay
precludes the litigating of claims comparable to the plaintiff's in Campeau. If it were otherwise, the
stay would have no meaningful impact.
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31 The decision of Chef Ready Foods Ltd. v. Hongkong Bank of Canada is also germane to the
case before me. There, the Bank demanded payment from the debtor company and thereafter the
debtor company issued instant trust deeds to qualify for protection under the CCAA. The bank
commenced proceedings on debenture security and the next day the company sought relief under
the CCAA. The court stayed the bank's enforcement proceedings. The bank appealed the order and
asked the appellate court to set aside the stay order insofar as it restrained the bank from exercising
its rights under its security. The B.C. Court of Appeal refused to do so having regard to the broad
public policy objectives of the CCAA.

32  As with the imposition of a stay, the lifting of a stay is discretionary. There are no statutory
guidelines contained in the Act. According to Professor R.H. McLaren in his book "Canadian
Commercial Reorganization: Preventing Bankruptcy"!!, an opposing party faces a very heavy onus
if it wishes to apply to the court for an order lifting the stay. In determining whether to lift the stay,
the court should consider whether there are sound reasons for doing so consistent with the
objectives of the CCAA, including a consideration of the balance of convenience, the relative
prejudice to parties, and where relevant, the merits of the proposed action: JCR Commercial Real
Estate (Regina) Ltd. v. Bricore Land Group Lid 12, That decision also indicated that the judge
should consider the good faith and due diligence of the debtor company.!?

33  Professor McLaren enumerates situations in which courts will lift a stay order. The first six
were cited by Paperny J. in 2000 in Re Canadian Airlines Corp.'* and Professor McLaren has added
three more since then. They are:

1.  When the plan is likely to fail.

2. The applicant shows hardship (the hardship must be caused by the stay itself and
be independent of any pre-existing condition of the applicant creditor).

3. The applicant shows necessity for payment (where the creditors' financial
problems are created by the order or where the failure to pay the creditor would
cause it to close and thus jeopardize the debtor's company's existence).

4.  The applicant would be significantly prejudiced by refusal to lift the stay and
there would be no resulting prejudice to the debtor company or the positions of
creditors.

5. Itis necessary to permit the applicant to take steps to protect a right which could
be lost by the passing of time.

6.  After the lapse of a significant time period, the insolvent is no closer to a
proposal than at the commencement of the stay period.

7.  There is a real risk that a creditor's loan will become unsecured during the stay
period.

8.  Itis necessary to allow the applicant to perfect a right that existed prior to the
commencement of the stay period.

9. Itis in the interests of justice to do so.
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{b) Application

34 Turning then to an application of all of these legal principles to the facts of the case before me,
I will first consider whether the subject matter of the main motion of the GS Parties is captured by
the stay and then will address whether the stay should be lifted.

35 In analyzing the applicability of the stay, I must examine the substance of the main motion of
the GS Parties and the language of the stay found in paragraphs 15 and 16 of my Initial Order.

36 In essence, the GS Parties' motion seeks to:

(i)  undo the transfer of the CW Investments Co. shares from 441 to CMI or
(i) require CMI to perform and not disclaim the Shareholders Agreement as
though the shares had not been transferred.

37 It scems to me that the first issue is caught by the stay of proceedings and the second issue is
properly addressed if and when CMI seeks to disclaim the Shareholders Agreement.

38 The substance of the GS Parties’ motion is a "proceeding” that is subject to the stay under
paragraph 15 of the Initial Order which prohibits the commencement of all proceedings against or in
respect of the CMI Entities, or affecting the CMI Business or the CMI Property. The relief sought
would also involve "the exercise of any right or remedy affecting the CMI Business or the CMI
Property" which is stayed under paragraph 16 of the Initial Order.

39 When one examines the relief requested in detail, the application of the stay is clear. The GS
Parties ask first for an order setting aside and declaring void the transfer of the shares from 441. As
the shares have been transferred to the CMI Entities presumably pursuant to section 6.5(a) of the
Shareholders Agreement, this is relief "affecting the CMI Property". Secondly, the GS Parties ask
for a declaration that the rights and remedies of the GS Parties in respect of the obligations of 441
are not affected by the CCAA proceedings. This relief would permit the GS Parties to require CMI
to tender the shares for sale pursuant to section 6.10 of the Sharcholders Agreement. This too is
relief affecting the CMI Entities and the CMI Propetty. Thirdly, they ask for an order directing CMI
to perform all of the obligations that bound 441 prior to the transfer. This represents the exercise of
a right or remedy against CMI and would affect the CMI Business and CMI Property in violation of
paragraph 16 of the Initial Order. This is also stayed by virtue of paragraph 15. Fourthly, the GS
Parties seek an order declaring that the obligations that bound 441 prior to the transfer may not be
disclaimed. This both violates paragraph 16 of the Initial Order and also seeks to avoid the express
provisions contained in the recent amendments to the CCAA that address disclaimer.

40  Accordingly, the substance and subject matter of the GS Parties' motion are certainly
encompassed by the stay. As Mr. Barnes for the CMI Entities submitted, had CMI taken the steps it
did six months ago and the GS Parties commenced a lawsuit, the action would have been stayed.
Certainly to the extent that the GS Parties are seeking the freedom to exercise their drag along
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rights, these rights should be captured by the stay.

41 The real question, it seems to me, is whether the stay should be lifted in this case. In
considering the request to lift the stay, it is helpful to consider the context and the provisions of the
Shareholders Agreement, In his affidavit sworn November 24, 2009, Mr. Strike, the President of
Corporate Development & Strategy Implementation of Canwest Global and its Recapitalization
Officer, states that the joint acquisition from Alliance Atlantis was intensely and very carefully
negotiated by the parties and that the negotiation was extremely complex and difficult. "Every
aspect of the deal was carefully scrutinized, including the form, substance and precise terms of the
Initial Shareholders Agreement." The Shareholders Agreement was finalized following the CRTC
approval hearing. Among other things:

- Article 2.2 (b) provides that CMI is responsible for ensuring the
performance by 441 of its obligations under the Shareholders Agreement.

- Article 6.1 contains a restriction on the transfer of shares.

- Article 6.5 addresses permitted transfers. Subsection (a) expressly permits
cach shareholder to transfer shares to a parent of the sharcholder. CMI was
the parent of the shareholder, 441.

- Article 6.10 provides that notwithstanding the other provisions of Article
6, if an insolvency event occurs (which includes the commencement of a
CCAA proceeding), the GS Parties may sell their shares and cause the
Canwest parties to sell their shares on the same terms. This is the drag
along provision.

- Article 6.13 prohibits the liquidation or dissolution of another company!?
without the prior written consent of one of the GS Parties?®.

42  The recital of these provisions and the absence of any prohibition against the dissolution of
441 indicate that there is a good arguable case that the Shareholders Agreement, which would
inform the reasonable expectations of the parties, permitted the transfer and dissolution.

43  The GS Parties are in no worse position than any other stakeholder who is precluded from
relying on rights that arise upon an insolvency default. As stated in San Francisco Gifis Ltd.\":

"The Initial Order enjoined all of San Francisco's landlords from enforcing
contractual insolvency clauses. This is a common prohibition designed, at least in
part, to avoid a creditor frustrating the restructuring by relying on a contractual
breach occasioned by the very insolvency that gave rise to proceedings in the
first place."1®

44  Similarly, in Norcen Energy Resources Ltd. 1%, one of the debtor's joint venture partners in
certain petroleum operations was unable to rely on an insolvency clause in an agreement that
provided for the immediate replacement of the operator if it became bankrupt or insolvent.
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45 If the stay were lifted, the prejudice to CMI would be great and the proceedings contemplated
by the GS Parties would be extraordinarily disruptive. The GS Parties have asked to examine 4 of
the 5 members of the Special Committee. The Special Committee is a committee of the Board of
Directors of Canwest. Its mandate includes, among other things, responsibility for overseeing the
implementation of a restructuring with respect to all, or part of the business and/or capital structure
of Canwest. The GS Parties have also requested an extensive list of documentary production
including all documents considered by the Special Committee and any member of that Committee
relating to the matters at issue; all documents considered by the Board of Directors and any member
of the Board of Directors relating to the matters at issue; all documents evidencing the deliberations,
discussions and decisions of the Special Committee and the Board of Directors relating to the
matters at issue; all documents relating to the matters at issue sent to or received by Leonard Asper,
Derek Burney, David Drybrough, David Kerr, Richard Leipsic, John Maguire, Margot Micillef,
Thomas Strike, and Hap Stephen, the Chief Restructuring Advisor appointed by the court. As stated
by Mr. Strike in his affidavit sworn November 24, 2009,

"The witnesses that the GS Parties propose to examine include the most senior
executives of the CMI Entities; those who are most intensely involved in the
enormously complex process of achieving a successful going concern
restructuring or recapitalization of the CMI Entities. Myself, Mr. Stephen, Mr.
Maguire and the others are all working flat out on trying to achieve a successful
restructuring or recapitalization of the CMI Entities. Frankly, the last thing we
should be doing at this point is preparing for a forensic examination, in minute
detail, over events that have taken place over the past several months. At this
point in the restructuring/recapitalization process, the proposed examination
would be an enormous distraction and would significantly prejudice the CMI
Entities' restructuring and recapitalization efforts.”

46 While Mr. McElcheran for the GS Parties submits that the examinations and the scope of the
examinations could be managed, in my view, the litigating of the subject matter of the motion
would undermine the objective of protecting the CMI Entities while they attempt to restructure. The
GS Parties continue to own their shares in CW Investments Co. as does CMI. CMI continues to
operate the Specialty TV Business. Furthermore, CMI cannot sell the shares without the
involvement of the Monitor and the court. None of these facts have changed. The drag along rights
are stayed (although as Mr. McElcheran said, it is the cancellation of those rights that the GS Parties
are concerned about.)

47  Akey issue will be whether the CMI Parties can then disclaim that Agreement or whether they
should be required to perform the obligations which previously bound 441. This issue will no doubt
arise if and when the CMI Entities seek to disclaim the Shareholders Agreement. It is premature to
address that issue now. Furthermore, section 32 of the CCAA now provides a detailed process for
disclaimer. It states:
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32.(1) Subject to subsections (2) and (3), a debtor company may -- on notice
given in the prescribed form and manner to the other parties to the agreement and
the monitor -- disclaim or resiliate any agreement to which the company is a
party on the day on which proceedings commence under this Act. The company
may not give notice unless the monitor approves the proposed disclaimer or
resiliation.

(2) Within 15 days after the day on which the company gives notice under
subsection (1), a party to the agreement may, on notice to the other parties to the
agreement and the monitor, apply to a court for an order that the agreement is not
to be disclaimed or resiliated.

(3) If the monitor does not approve the proposed disclaimer or resiliation, the
company may, on notice to the other parties to the agreement and the monitor,
apply to a court for an order that the agreement be disclaimed or resiliated.

(4) Indeciding whether to make the order, the court is to consider, among other
things,

(a) whether the monitor approved the proposed disclaimer or resiliation;

(b) whether the disclaimer or resiliation would enhance the prospects of
a viable compromise or arrangement being made in respect of the
company; and

(c) whether the disclaimer or resiliation would likely cause significant
financial hardship to a party to the agreement.

48 Section 32, therefore, provides the scheme and machinery for the disclaimer of an agreement.
If the monitor approves the disclaimer, another party may contest it. If the monitor does not approve
the disclaimer, permission of the court must be obtained. It seems to me that the issues surrounding
any attempt at disclaimer in this case should be canvassed on the basis mandated by Parliament in
section 32 of the amended Act.

49 In my view, the balance of convenience, the assessment of relative prejudice and the relevant
merits favour the position of the CMI Entities on this lift stay motion. As to the issue of good faith,
the question is whether, absent more, one can infer a lack of good faith based on the facts outlined

in the materials filed including the agreed upon admission by the CMI Entities. The onus to lift the
stay is on the moving party. I decline to exercise my discretion to lift the stay on this basis.

50 Tuming then to the factors listed by Professor McLaren, again I am not persuaded that based
on the current state of affairs, any of the factors are such that the stay should be lifted. In light of
this determination, there is no need to address the motion to strike paragraph 1(e) of the GS Parties'
main motion,
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51 The stay of proceedings in this case is performing the essential function of keeping
stakeholders at bay in order to give the CMI Entities a reasonable opportunity to develop a
restructuring plan. The motions of the GS Parties are dismissed (with the exception of that portion
dealing with paragraph 59 of the Initial Order which is on consent) and the motion of the CMI
Entities is granted with the exception of the strike portion which is moot.

52 The Monitor, reasonably in my view, did not take a position on these motions. Its counsel, M.
Byers, advised the court that the Monitor was of the view that a commercial resolution was the best
way to resolve the GS Parties' issues. It is difficult to disagree with that assessment.

S.E. PEPALL J.

¥ %k %k %k ok

Schedule A

{Editor's note: Schedule A was not attached to the copy received from the Court and therefore is not included in the judgment.)

1 (2000), 19 C.B.R. (4th) 1.

2 [1990] B.C.J. No. 2384 (C.A)) atp. 4.

3 (2005), 75 O.R. (3d) 5 (C.A.) at para. 36.
4 (2000), 19 C.B.R. (4th) 1.

5(1993), 17 C.B.R. (3d) 24.

6 Ibid, at p. 32.

7 Supra, note 2

8 (1992) 14 C.B.R. (3d) 303.

9 R.8.0.1990, c. C.43.

10 Supra, note 6 at paras. 24 and 25.

11 (Aurora: Canada Law Book, looseleaf) at para. 3.3400.

12 (2007), 33 C.B.R. (5th) 50 (Sask. C.A.) at para. 68.
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13 Ibid, at para. 68.
14 Supra, note 3.

15 This was 4414641 Canada Inc. but not 4414616 Canada Inc., the company in issue before
me.

16 Specifically, GS Capital Partners VI Fund, L.P.
17 5 C.B.R. (5th) 92 at para. 37.
18 Ibid, at para. 37.

19 (1988), 72C.BR. (N.S.) 1.
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Case Name:

Timminco Ltd. (Re)

IN THE MATTER OF the Companies' Creditors Arrangement Act,
R.S.C. 1985, ¢. C-36, as amended
AND IN THE MATTER OF a Plan of Compromise or Arrangement of
Timminco Limited and Bécancour Silicon Inc., Applicants

[2012] O.J. No. 1949
2012 ONSC 2515

Court File Nos. CV-12-9539-00CL and CV-09-378701-00CP

Ontario Superior Court of Justice
Commercial List

G.B. Morawetz J.

Heard: March 26, 2012.
Judgment: April 27, 2012.

(25 paras.)

Bankruptcy and insolvency law -- Companies’ Creditors Arrangement Act (CCAA) matters --
Motion by plaintiff in class proceeding/creditor of company under CCAA protection to lift stay of
proceedings allowed in part - Stay lifted only to permit plaintiff to seek leave to appeal to Supreme
Court of Canada procedural judgment about running of limitations period for class proceeding -
TO lift stay entively would take focus of company's few remaining executives away from
restructuring to deal with class proceeding, potentially causing prejudice to other stakeholders.

Bankruptcy and insolvency law -- Proceedings -- Practice and procedure -- Stays -- Motion by
plaintiffin class proceeding/ creditor of company under CCAA protection to lift stay of proceedings
allowed in part -- Stay lifted only to permit plaintiff to seek leave to appeal to Supreme Court of
Canada procedural judement about running of limitations period for class proceeding - TO lift
stay entirely would take focus of company's few remaining executives away from restructuring to
deal with class proceeding, potentially causing prejudice to other stakeholders.

Civil litigation -- Cvil procedure -- Parties - Class or representative actions -- Procedure --
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Motion by plaintiff in class proceeding/creditor of company under CCAA protection to lift stay of
proceedings allowed in part -- Stay lified only to permit plaintiff to seek leave to appeal to Supreme
Court of Canada procedural judgment about running of limitations period for class proceeding --
TO lift stay entirely would take focus of company's few remaining executives away from
restructuring to deal with class proceeding, potentially causing prejudice to other stakeholders.

Motion by Penneyfeather for an order lifting a January 2012 stay of proceedings to permit
Penneyfeather to continue a class proceeding against Timminco and others. Timminco was pursuing
a restructuring process intended to maximize recovery for stakeholders. It continued to operate as a
going concern with a greatly-reduced staff of 10 employees including the president and three
executive officers. The class proceeding was commenced in May 2009. Settlement discussions had
been terminated and there was a pending motion to strike portions of the statement of claim.
Penneyfeather planned to seck leave to appeal to the Supreme Court of Canada an order declaring
that the three-year limitation period provided in the Securities Act was not suspended by the
operation of the Class Proceedings Act. Timminco consented to lift the stay to permit Penneyfeather
to pursue this leave application only. Timminco submitted that key members of its executive team
would have to expend considerable time dealing with Penneyfeather's class proceeding if the stay
was lifted completely, thereby taking their focus away from the restructuring process.

HELD: Motion allowed in part. If forced to spend significant amounts of time dealing with
Penneyfeather's class action in the coming months, the Timminco executive team would be unable
to focus on the sales and restructuring process to the potential detriment of Timminco's other
stakeholders. A delay in the sales process could have a negative impact on Timminco. It was
premature to lift the stay other than with respect to the leave application.

Statutes, Regulations and Rules Cited:

Class Proceedings Act, 8.0. 1992, ¢c. 6, 5. 12, 5. 28
Companies' Creditors Arrangement Act, R.S.C. 1985, c. C-36,
Securities Act, R.5.0. 1990, ¢. 5.5, 5. 138.14

Counsel:

James C. Orr and N. Mizobuchi, for St. Clair Penneyfeather, Plaintiff in Class Proceeding,
Penneyfeather v. Timminco Limited et al.

P. O'Kelly and A. Taylor, for the Applicants.
P. LeVay, for the Photon Defendants.

A. Lockhart, for Wacker Chemie AG.
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K.D. Kraft, for Chubb Insurance Company of Canada.
D.J. Bell, for John P. Walsh.
A. Hatnay and James Harnum for Mercer Canada, Administrator of the Timminco Haley Plan.

S. Weisz, for FTI Consulting Canada Inc., Monitor.

ENDORSEMENT

1 G.B. MORAWETZ J.:-- St. Clair Penneyfeather, the Plaintiff in the Penneyfeather v.
Timminco Limited, et al action, Court File No. CV-09-378701-00CP (the "Class Action"), brought
this motion for an order lifting the stay of proceedings, as provided by the Initial Order of January
3, 2012 and extended by court order dated January 27, 2012, and permitting Mr. Penneyfeather to
continue the Class Action against Timminco Limited ("Timminco"), Dr. Heinz Schimmelbusch, Mr.
Robert Dietrich, Mr. Rene Boisvert, Mr, Arthur R. Spector, Mr. Jack Messman, Mr. John C. Fox,
Mr. Michael D. Winfield, Mr. Mickey M. Yaksich and Mr. John P. Walsh.

2 The Class Action was commenced on May 14, 2009 and has been case managed by Perell J.
The following steps have taken place in the litigation:

(a) acarriage motion;

(b) amotion to substitute the Representative Plaintiff;

(c) amotion to force disclosure of insurance policies;

(d) amotion for leave to appeal the result of the insurance motion which was heard
by the Divisional Court and dismissed,

(¢) settlement discussions;

(f)  when scttlement discussions were terminated, Perell J. declined an expedited
leave hearing and instead declared any limitation period to be stayed;

(g) amotion for particulars; and

(h) amotion served but not heard to strike portions of the Statement of Claim.

3  OnFebruary 16, 2012, the Court of Appeal for Ontario set aside the decision of Perell J.
declaring that s. 28 of the Class Proceedings Act suspended the running of the three-year limitation
period under s. 138.14 of the Securities Act.

4 The Plaintiffs' counsel received instructions to seek leave to appeal the decision of the Court of
Appeal for Ontario to the Supreme Court of Canada. The leave materials were required to be served
and filed by April 16, 2012.
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5 On April 10, 2012, the following endorsement was released in respect of this motion:

The portion of the motion dealing with lifting the stay for the Plaintiff to seek
leave to appeal the recent decision of the Court of Appeal for Ontario to the
Supreme Court of Canada on the limitation period issue was not opposed. This
portion of the motion is granted and an order shall issue to give effect to the
foregoing. The balance of the requested relief is under reserve.

6  Counsel to Mr. Penneyfeather submits that, apart from the leave to appeal issues, there are steps
that may occur before Perell J. as a result of the Court of Appeal ruling. Counsel references that the
Defendants may bring motions for partial judgment and the Plaintiff could seek to have the court
proceed with leave and certification with any order to be granted nunc pro tunc pursuant to s. 12 of
the Class Proceedings Act.

7 Counsel to Mr. Penneyfeather submits that the three principal objectives of the Class
Proceedings Act are judicial economy, access to justice and behaviour modification. (See Western
Canadian Shopping Centres Inc. v. Dutton, [2001] 2 S.C.R. 534 at paras. 27-29.), and under the
Securities Act, the deterrent represented by private plaintiffs armed with a realistic remedy is
important in ensuring compliance with continuous disclosure rules.

8 Counsel submits that, in this situation, there is only one result that will not do violence to a
primary legislative purpose and that is to lift the stay to permit the Class Action to proceed on the
condition that any potential execution excludes Timminco's assets. Counsel further submits that, as
a practical result, this would limit recovery in the Class Action to the proceeds of the insurance
policies, or in the event that the insurers decline coverage because of fraud, to the personal assets of
those officers and directors found responsible for the fraud.

9  Counsel to Mr. Penneyfeather takes the position that the requested outcome is consistent with
the judicial principal that the CCAA is not meant as a refuge insulating insurers from providing
appropriate indemnification. (See Algoma Steel Corp. v. Royal Bank of Canada, [1992] O.J. No.
889 at paras. 13-15 (C.A.) and Re Carey Canada Inc. [2006] O.J. No. 4905 at paras. 7, 16-17.)

10 In this case, counsel contends that, when examining the relative prejudice to the parties, the
examination strongly favours lifting the stay in the manner proposed since the insurance proceeds
are not available to other creditors and there would be no financial unfaimess caused by lifting the
stay.

11 The position put forward by Mr. Penneyfeather must be considered in the context of the
CCAA proceedings. As stated in the affidavit of Ms. Konyukhova, the stay of proceedings was put
in place in order to allow Timminco and Bécancour Silicon Inc. ("BSI" and, together with
Timminco, the "Timmince Entities") to pursue a restructuring and sales process that is intended to
maximize recovery for the stakeholders. The Timminco Entities continue to operate as a going
concern, but with a substantially reduced management team. The Timminco Entities currently have
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only ten active employees, including Mr. Kalins, President, General Counsel and Corporate
Secretary and three executive officers (the "Executive Team").

12 Counsel to the Timminco Entities submits that, if Mr. Penneyfeather is permitted to pursue
further steps in the Class Action, key members of the Executive Team will be required to spend
significant amounts of their time dealing with the Class Action in the coming months, which they
contend is a key time in the CCAA proceedings. Counsel contends that the executive team is
currently focussing on the CCAA proceedings and the sales process.

13  Counsel to the Timminco Entities points out that the Executive Team has been required to
direct most of their time to restructuring efforts and the sales process. Currently, the "stalking
horse" sales process will continue into June 2012 and I am satisfied that it will require intensive
time commitments from management of the Timminco Entities.

14  Itis reasonable to assume that, by late June 2012, all parties will have a much better idea as to
when the sales process will be complete.

15 The stay of proceedings is one of the main tools available to achieve the purpose of the
CCAA. The stay provides the Timminco Entities with a degree of time in which to attempt to
arrange an acceptable restructuring plan or sale of assets in order to maximize recovery for
stakeholders. The court's jurisdiction in granting a stay extends to both preserving the status guo
and facilitating a restructuring. See Re Stelco Inc., [2005] O.J. No. 1171 (C.A.) at para. 36.

16  Further, the party seeking to lift a stay bears a heavy onus as the practical effect of lifting a
stay is to create a scenario where one stakeholder is placed in a better position than other
stakeholders, rather than treating stakeholders equally in accordance with their priorities. See
Canwest Global Communications Corp. (Re), [2011] O.J. No. 1590 (S.C.J.) at para. 27.

17 Courts will consider a number of factors in assessing whether it is appropriate to lift a stay, but
those factors can generally be grouped under three headings: (a) the relative prejudice to parties; (b)
the balance of convenience; and (c) where relevant, the merits (i.e. if the matter has little chance of
success, there may not be sound reasons for lifting the stay). See Canwest Global Communications
(Re), supra, at para. 27.

18 Counsel to the Timminco Entities submits that the relative prejudice to the parties and the
balance of convenience clearly favours keeping the stay in place, rather than to allow the Plaintiff to
proceed with the SCC leave application. As noted above, leave has been granted to allow the
Plaintiff to proceed with the SCC leave application. Counsel to the Timminco Entities further
submits that, while the merits are vigorously disputed by the Defendants in the context of a Class
Action, the Timminco Entities will not ask this court to make any determinations based on the
merits of the Plaintiff's claim.

19 I can well recognize why Mr. Penneyfeather wishes to proceed. The objective of the Plaintiff
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in the Class Action is to access insurance proceeds that are not available to other creditors.
However, the reality of the situation is that the operating side of Timminco is but a shadow of its
former self. I accept the argument put forth by counsel to the Applicant that, if the Executive Team
is required to spend significant amounts of time dealing with the Class Action in the coming
months, it will detract from the ability of the Executive Team to focus on the sales process in the
CCAA proceeding to the potential detriment of the Timminco Entities' other stakeholders. These are
two competing interests. It seems to me, however, that the primary focus has to be on the sales
process at this time. It is important that the Executive Team devote its energy to ensuring that the
sales process is conducted in accordance with the timeliness previously approved. A delay in the
sales process may very well have a negative impact on the creditors of Timminco. Conversely, the
time sensitivity of the Class Action has been, to a large extent, alleviated by the lifting of the stay so
as to permit the leave application to the Supreme Court of Canada.

20 Itis also significant to recognize the submission of counsel on behalf of Mr. Walsh. Counsel
to Mr. Walsh takes the position that Mr. Penneyfeather has nothing more than an "equity claim" as
defined in the CCAA and, as such, his claim (both against the company and its directors who, in
turn, would have an equity claim based on indemnity rights) would be subordinated to any creditor
claims. Counsel further submits that of all the potential claims to require adjudication, presumably,
equity claims would be the least pressing to be adjudicated and do not become relevant until all
secured and unsecured claims have been paid in full.

21 Inmy view, it is not necessary for me to comment on this submission, other than to observe
that to the extent that the claim of Mr. Penneyfeather is intended to access certain insurance
proceeds, it seems to me that the prosecution of such claim can be put on hold, for a period of time,
so as to permit the Executive Team to concentrate on the sales process.

22 Having considered the relative prejudice to the parties and the balance of convenience, I have
concluded that it is premature to lift the stay at this time, with respect to the Timminco Entities,
other than with respect to the leave application to the Supreme Court of Canada. It also follows, in
my view, that the stay should be left in place with respect to the claim as against the directors and
officers. Certain members of this group are involved in the Executive Team and, for the reasons
stated above, I am satisfied that it is not appropriate to lift the stay as against them.

23 With respect to the claim against Photon, as pointed out by their counsel, it makes no sense to
lift the stay only as against Photon and leave it in place with respect to the Timminco Entities. As
counsel submits, the Timminco Entities have an interest in both the legal issues and the factual
issues that may be advanced if Mr. Penneyfeather proceeds as against Photon, as any such issues as
are determined in Timminco's absence may cause unfairness to Timminco, particularly, if Mr.
Penneyfeather later seeks to rely on those findings as against Timminco. I am in agreement with
counsel's submission that to make such an order would be prejudicial to Timminco's business and
property. In addition, I accept the submission that it would also be unfair to Photon to require it to
answer Mr. Penneyfeather's allegations in the absence of Timminco as counsel has indicated that
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Photon will necessarily rely on documents and information produced by Timminco as part of its
own defence.

24 1am also in agreement with the submission that it would be wasteful of judicial resources to
permit the class proceedings to proceed as against Photon but not Timminco as, in addition to the
duplicative use of court time, there would be the possibility of inconsistent findings on similar or
identical factual issues and legal issues. For these reasons, I have concluded that it is not appropriate
to lift the stay as against Photon.

25  In the result, the motion dealing with issues not covered by the April 10, 2012 endorsement is
dismissed without prejudice to the rights of the Plaintiff to renew his request no sooner than 75 days
after today's date.

G.B. MORAWETZ J.
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Case Name:

505396 B.C. Ltd. (Re)

IN THE MATTER OF the Companies' Creditors Arrangement Act,
R.S.C. 1985, c. C-36, as amended
AND IN THE MATTER OF the Business Corporations Act, S.B.C.
2002, c. 57, as amended
AND IN THE MATTER OF a Plan of Compromise or Arrangement of
505396 B.C. Ltd. and Others

[2013] B.C.J. No. 1917
2013 BCSC 1580
Docket: S133713

Registry: Vancouver

British Columbia Supreme Court
Vancouver, British Columbia

B. Brown J.

Heard: June 24 and July 30, 2013.
Judgment: August 30, 2013.

(23 paras.)

Bankruptcy and Insolvency Law -- Companies' Creditors Arrangement Act (CCAA) matters -
Compromises and arrangements -- With secured creditors -- Application by secured creditor for
order lifting stay and directing that truck be delivered to it dismissed -- Applicant leased and
transferred truck to transferee, who transferred truck to petitioner -- Applicant argued loan
agreement was void — Breach of the loan agreement or lease would not void agreements -- It would
not be appropriate to lifi stay as regards one secured creditor -- Applicant had not met heavy onus
to justify lifting of stay - Applicant retained security over assets and -- Lifting stay would adversely
affect interests of all stakeholders.

Bankruptcy and Insolvency Law - Proceedings -- Practice and procedure -- Stays -- Application
by secured creditor for order lifting stay and directing that truck be delivered to it dismissed --
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Applicant leased and transferred truck o transferee, who transferred truck to petitioner -
Applicant argued loan agreement was void -- Breach of the loan agreement or lease would not void
agreements - It would not be appropriate to lift stay as regards one secured creditor - Applicant
had not met heavy onus to justify lifting of stay -- Applicant retained security over assets and --
Lifting stay would adversely affect interests of all stakeholders.

Application by secured creditor for order lifting stay and directing that a truck which it leased and
then transferred be delivered to it. The applicant transferred the vehicle and the transferee then
transferred the vehicle to the petitioner. The applicant argued that the loan agreement was void as
the transferee did not make the immediate balloon payment required by the terms of the agreement,
and that the transferee improperly conveyed the vehicle to the petitioner. Therefore, the applicant
argued that the vehicle should not comprise part of the property subject to the stay of proceedings.
The petitioners argued that there was no provision in the loan agreement which permitted voiding
the agreement upon an event of default. The petitioners argued that title to the vehicle was not
determined by any of the rights or obligations under the Personal Property Security Act, and that
accordingly, the vehicle was properly subject to the Companies’ Creditors Arrangement Act
proceedings. The application was also opposed by other secured creditors.

HELD: Application dismissed. A breach of the loan agreement or lease, by transferring the vehicle
or failing to make a payment, would not have the effect of voiding those agreements. In any event,
it would not be appropriate to lift the stay as regards one secured creditor. The creditor had not met
the heavy onus to justify a lifting of the stay. The applicant retained its security over the assets and
had a claim against those assets. To lift the stay would adversely affect the interests of all of the
stakeholders. Such an order was not justified.

Statutes, Regulations and Rules Cited:

Companies’ Creditors Arrangement Act, R.S.C. 1985, ¢. C-36,

Personal Property Security Act, RSBC 1996, CHAPTER 359, s. 2, 5. 3, 8. 33(2)
Counsel:

Counsel for the Petitioners: K. Andersen and E. Bahrami.

Counsel for VFS Canada Inc.: R.A. Finlay.

Counsel for Island Savings Credit Union: S. Sieber.

Counsel for Canadian Western Bank: J. Webster, Q.C.

Counsel for Maynards Industries Ltd.: D. Toigo.
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Counsel for PriceWaterhouseCoopers: B. Kaplan, Q.C.

Counsel for Canada Revenue Agency: N. Beckie.

Reasons for Judgment
B. BROWN J.:--
Introduction

1 VFS Canada Inc. ("VFS™) applies for an order lifting the stay as against it, and for an order that
certain equipment be delivered to it. At the hearing before me, VFS limited the application to one
piece of equipment, a 2011 Mack GU814 truck ("vehicle"), which it leased and then transferred to
CVC Precast Ltd. ("CVC™").

2 VFS transferred the vehicle to CVC when it converted its leases to loans. The transfer was
financed by VFS pursuant to a Master Loan and Security Agreement ("Loan Agreement”). VFS
perfected its security interest in the vehicle by registration in the Personal Property Registry,
naming CVC as the debtor. CVC, which is not a petitioner in these proceedings, then transferred the
vehicle to Cowichan Valley Concrete Lid. ("Cowichan Concrete"), which is a petitioner in these
proceedings.

Positions of the Parties

3 VFS says that CVC did not make the immediate balloon payment required by the terms of the
Loan Agreement, thereby voiding the Loan Agreement. Moreover, VES says that CVC improperly
conveyed the vehicle to Cowichan Concrete. On these bases, VFS submits that it retains title to the
vehicle and that the vehicle should not comprise part of the property subject to the stay of
proceedings.

4 The Petitioners oppose the application.

5§  After the vehicle was transferred to CVC, VFS filed financing statements to protect its security
interests against the vehicle. CVC executed pre-authorized payment confirmations ("PAPs"). The
Petitioners say that VFS failed to process the PAPs and accordingly, did not receive the authorized
payments. After the sale of the vehicle from VFS to CVC, CVC transferred it to Cowichan
Concrete, the Petitioners say, with the prior knowledge and approval of VFS.

6 The Petitioners say that VFS is a secured equipment lender and is subject to the same rights,
benefits and obligations as are the other secured lenders under the initial order made pursuant to the
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Companies’ Creditors Arrangement Act, R.8.C., 1985, ¢. C-36 [CCAA].

7 The Petitioners say that the Loan Agreement is not void, as VFS, through its own fault, failed to
withdraw the payments as required. Furthermore, even if the Petitioners in some way breached the
agreement, there are no provisions in the Loan Agreement which permit voiding of the Loan
Agreement upon an event of default as contemplated therein.

8 Lastly, even if the Loan Agreement were void and unenforceable, the rights and obligations of
VFS and the Petitioners, as between each another, are governed by the pre-existing leases, pursuant
to s8. 2-3 of the Personal Property Security Act, R.S.B.C. 1996, c. 359 [PPSA]. In this regard, they
say that title to the vehicle does not determine any of the rights or obligations under the PPS4.
Accordingly, the vehicle is properly subject to the CCA4 proceedings and the provisions of the
initial order.

9 VFS's application is also opposed by other secured creditors.

10 Canadian Western Bank argues that VFS is in the same position as are all secured creditors.
Moreover, it says that while the Loan Agreement was breached by the Petitioners because they did
not make the payments required, such a breach does not "void" that agreement. Last, VFS is not
suffering any greater prejudice than any other secured creditor affected by the stay in these
proceedings. To lift the stay vis-a-vis VFS would disturb the fair balance which the court has sought
to achieve between all of those affected, and would work prejudice against others.

11 Island Savings Credit Union ("Island Savings") argues that it would be inequitable to permit
VFS to remove certain assets from the collective group of assets, while leaving other secured
creditors captured by the CCA4 proceedings. Isiand Savings says that while it is within the
jurisdiction of the courts to lift the stay, the threshold for doing so is very high. The interests of all
affected parties should be considered: Canwest Global Communications Corp. (Rej}, [2009] O.J. No.
5379 (S.C.].); United Used Auto & Truck Parts Ltd. (Re), [1999] B.C.J. No. 2754 (8.C.).

12 The Canada Revenue Agency argues that the assets which are subject of VFS's application are
subject to the priority of the deemed trust debts of Island Excavating Ltd. or Cowichan Concrete, or
both. In addition, the Canada Revenue Agency agrees with the position of Canadian Western Bank
and Maynards Industries Ltd. ("Maynards") that cven if there was a failure to comply with the
obligations under the Loan Agreement, that does not provide a basis to void the Loan Agreement or
any transfer of title.

13 Maynards submits that while VFS relies on a term of the lease or Loan Agreement that
precludes CVC from transferring the vehicle to Cowichan Concrete, such a term prohibiting a sale
or transfer of collateral does not affect the validity of the sale or transfer, citing PPSA4, s. 33(2).
Thus, where a debtor sells or transfers collateral in breach of an agreement with a secured party, the
secured party is entitled to enforce its rights against the collateral, but the sale or transfer is still
valid.
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14  Also, Maynards says that as at the date of commencement of the CCAA proceedings, the
vehicle was owned by and registered in the name of Cowichan Concrete. As a Petitioner, all of its
assets, including the disputed vehicle, comprise part of its property under the CCA4 proceedings.
Therefore, VFS is in the same position as any other secured creditor and is stayed from enforcing its
rights against the vehicle. Maynards says that there is no basis for treating VFS any differently.

15 Lastly, Maynards says that it will be prejudiced if the order sought by VFS is granted.
Maynards proceeded on the basis that the vehicle was part of the property and thus, the collateral
against which the DIP loan was secured by Maynards. Accordingly, even if the court lifts the stay to
permit VFS to recover the vehicle, Maynards says that it should nonetheless remain subject to the
DIP charge.

16 The monitor says that at the time the initial order was made, the vehicle was registered in the
name of Cowichan Concrete. The monitor understands that there may be a dispute as between VFS
and CVC regarding the process by which the vehicle became registered in the name of Cowichan
Concrete. However, at the date of the initial order, the vehicle was registered in the name of one of
the Petitioners.

Disposition
17 Tam persuaded by the arguments of the Petitioners, the secured creditors, and Maynards.

18 1 am not satisfied that a breach of the Loan Agreement or lease, by transferring the vehicle or
failing to make a payment, would "void" those agreements. VFS has not directed me to any
provision that would have that effect.

19 Inany event, in my opinion, it would not be appropriate to lift the stay as regards one secured
creditor. As Pepall J. explained in Canwest Global Communications Corp. at para. 32, the lifting of
a stay is discretionary and an opposing party faces a "very heavy onus" to persuade the court to
grant such an order. In making a determination of whether to grant an order lifting a stay, the court
should consider, together with the good faith and due diligence of the debtor company, "whether
there are sound reasons for doing so consistent with the objectives of the CCA4, including a
consideration of the balance of convenience, the relative prejudice to parties, and where relevant,
the merits of the proposed action"; para. 32. At para. 33 of Canwest Global Communications Corp.,
Pepall J. provided a list of the various situations where courts will lift a stay order:

1. When the plan is likely to fail.

2. The applicant shows hardship (the hardship must be caused by the stay itself and
be independent of any pre-existing condition of the applicant creditor).

3. The applicant shows necessity for payment (where the creditors' financial
problems are created by the order or where the failure to pay the creditor would
cause it to close and thus jeopardize the debtor's company's existence).

4.  The applicant would be significantly prejudiced by refusal to lift the stay and
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there would be no resulting prejudice to the debtor company or the positions of
creditors.

5. Itis necessary to permit the applicant to take steps to protect a right which could
be lost by the passing of time.

6.  After the lapse of a significant time period, the insolvent is no closer to a
proposal than at the commencement of the stay period.

7. There is a real risk that a creditor's loan will become unsecured during the stay
period.

8. Itis necessary to allow the applicant to perfect a right that existed prior to the
commencement of the stay period.

9,  Itisin the interests of justice to do so.

20 VFS has not met the "heavy onus"” on this application.
21 It has not fit itself within any of the nine circumstances where courts will lift a stay order.

22 Furthermore, there is no sound reason to lift the stay order as against VFS. VFS retains its
security over the assets and has a claim against those assets. As well, to lift the stay for VFS would
adversely affect the interests of all of the stakeholders. Such an order is not justified in this case.
There is no principled basis to exempt VFS from the stay order.

23 The application is dismissed.
B. BROWN J.

cp/e/qlmss/qlrdp
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