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VILLE DE SEPT-ILES
Mises en cause

And

FTI CONSULTING CANADA INC.
Monitor-Petitioner

JUDGMENT ON THE AMENDED MOTION BY THE MONITOR
FOR DIRECTIONS WITH RESPECT TO PENSION CLAIMS (#494)

INTRODUCTION

[1] The Debtors have filed proceedings under the Companies’ Creditors
Arrangement Act (‘CCAA”)." They owe substantial liabilities under two pension plans,
including special payments, catch-up special payments and wind-up deficiencies. The
Monitor filed a motion for directions with respect to the priority of the various
components of the pension claims and the applicability and scope of the deemed trusts
created under the relevant pension legislation.

CONTEXT

[2] On May 19, 2015, the Petitioners Wabush Iron Co. Limited and Wabush
Resources Inc. and the Mises-en-cause Wabush Mines (a joint venture of Wabush Iron
and Wabush Resources), Arnaud Railway Company and Wabush Lake Railway
Company, Limited (together the “Wabush CCAA Parties”) filed a motion for the issuance
of an initial order under the CCAA which was granted the following day by the court.

[3] Prior to the filing of the CCAA motion, Wabush Mines operated (1) the iron ore
mine and processing facility located near the Town of Wabush and Labrador City,
Newfoundland and Labrador and (2) the Pointe-Noire port facilities and pellet production
facility in Sept-iles, Québec. Arnaud Railway and Wabush Lake Railway are both
federally regulated railways that transported iron ore concentrate from the Wabush mine
to the Pointe-Noire port. The operations had been discontinued and the employees
terminated or laid off prior to the filing of the CCAA motion.

[4] The Wabush CCAA Parties had two pension plans for their employees which
include defined benefits:

e A pension plan for unionized hourly employees at the Wabush mine and
Pointe-Noire port, known as the Pension Plan for Bargaining Unit Employees
of Wabush Mines, Cliffs Mining Company, Managing Agent, Arnaud Railway

' R.S.C. 1985, c. C-36.
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Company and Wabush Lake Railway Company, Limited (the “Union Plan”)?
and

e A hybrid pension plan for salaried employees at the Wabush mine and the
Pointe-Noire port hired before January 1, 2013 known as the Contributory
Pension Plan for Salaried Employees of Wabush Mines, Cliffs Mining
Company, Managing Agent, Arnaud Railway Company and Wabush Lake
Railway Company, Limited (the “Salaried Plan”).?

[5] Wabush Mines was the administrator of both Plans.

[6] The majority of the employees covered by the Plans reported for work at the
Wabush mine in Newfoundland and Labrador while many reported for work at the
Pointe-Nord facility in Québec. In fact, on the current numbers, a slight majority of the
Salaried Plan members reported for work in Québec. Moreover, some of the employees
worked for Arnaud Railway and Wabush Lake Railway which are federally regulated
railways. The current breakdown is as follows:

Union Plan Salaried Plan TOTAL
Newfoundland & 1,005 313 1,318
Labrador
Québec 661 329 990
Federal 66 14 80
TOTAL 1,732 656 2,388

[7] Both Plans provide that they are to be interpreted pursuant to the laws applicable
in the province of Newfoundland.* Both Plans are registered with the provincial regulator
in Newfoundland and Labrador, the Superintendent of Pensions (the “NL
Superintendent”) pursuant to the Newfoundland and Labrador Pension Benefits Act,
1997 (“NLPBA”).° The federal pension regulator, the Office of the Superintendent of
Financial Institutions (“OSFI”) has also exercised some regulatory oversight, in
particular with respect to the Union Plan,® pursuant to the federal Pension Benefits
Standards Act (“PBSA”).” The Québec regulator, Retraite Québec, has not played an
active role in the regulation of the Plans, but it asserts that the Québec Supplemental

Exhibit R-23.

Exhibit R-24.

Exhibits R-23 and R-24, Section 12.06.

S.N.L. 1996, c. P-40.1.

It seems that OSFI| acted on the erroneous view that no members of the Salaried Plan were covered
by the PBSA.

' R.S.C. 1985 (2" Supp.), c. 32.

o g b~ WN
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Pension Plans Act (“SPPA”)® is applicable to the employees who reported for work in
Québec.

[8] On June 26, 2015, in the context of approving the interim financing of the
Debtors, the Court issued the Suspension Order whereby it ordered the suspension of
payment by the Wabush CCAA Parties of the monthly amortization payments and the
annual lump sum “catch-up” payments coming due under the Plans, and confirmed the
priority of the Interim Lender Charge over the deemed trusts with respect to the pension
liabilities. The Court also ordered the suspension of payment of other post-retirement
benefits, including life insurance, health care and a supplemental retirement
arrangement plan.

[9] On December 16, 2015, the NL Superintendent terminated both Plans effective
immediately on the bases that (1) the Plans failed to meet the solvency requirements
under the regulations, (2) the employer has discontinued all of its business operations
and (3) it was highly unlikely that any potential buyer of the assets would agree to
assume the assets and liabilities of the Plans.'® On the same date, OSFI terminated the
Union Plan effective immediately for the same reasons."”

[10] Both the NL Superintendent and OSFI reminded the Wabush CCAA Parties of
the employer’s obligation upon termination of a pension plan to pay into the pension
fund all amounts that would be required to meet the solvency requirements and the
amount necessary to fund the benefits under the plan. They also referred to the rules
with respect to deemed trusts.'?

[11] On January 26, 2016, the salaried retirees received a letter from Wabush Mines
notifying them that the NL Superintendent had directed Wabush Mines to reduce the
amount of monthly pension benefits of the members by 25%."* Retirees under the
Union Plan had their benefits reduced by 21% on March 1, 2016.™

[12] On March 30, 2016, the NL Superintendent and OSFI| appointed Morneau
Shepell Ltd as replacement administrator for the Plans."

[13] The Wabush CCAA Parties paid the monthly normal cost payments for both
Plans up to the termination of the Plans on December 16, 2015. As a result, the monthly
normal cost payments for the Union Plan were fully paid up to December 16,

® CQLR,cR-15.1, s. 49.

® 2015 QCCS 3064, motion for leave to appeal dismissed, 2015 QCCA 1351 (the “Suspension Order”).
%" Exhibit R-13.

"' Exhibit R-14.

"> Exhibits R-13 and R-14.

'3 Exhibit RESP-7.

" Affidavit of Terence Watt, sworn December 14, 2016, par. 19.

> Exhibit R-15.
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2015."® The monthly normal cost payments for the Salaried Plan had been overpaid in
the amount of $169,961 as of December 16, 2015."

[14] The Wabush CCAA Parties also generally paid the special payments, until their
obligation to make the special payments was suspended in June 2015 by the Court.

[15] With respect to the Union Plan, the status of the special payments is as follows:

a) The special payments required to be paid prior to the date of the Wabush
Initial Order were underpaid in the amount of $146,776;

b) One special payment in the amount of $393,337 was paid after the date of
the Wabush Initial Order and before the Suspension Order, which payment
constituted an overpayment of $16,308; and

c) The special payments after the date of the Suspension Order were not paid
and amount to $3,016,232."®

[16] With respect to the Salaried Plan, the status of the special payments is as
follows:

a) The special payments required to be paid prior to the date of the Wabush
Initial Order were paid in full except for $3;

b) One special payment in the amount of $273,218 was paid after the date of
the Wabush Initial Order and before the Suspension Order, which payment
constituted an underpayment of $1; and

c) The special payments after the date of the Suspension Order were not paid
and amount to $2,185,752.1°

[17] Further, the Wabush CCAA Parties did not make the lump sum “catch-up”
special payments that came due after June 2015. The amount payable with respect to
the Union Plan is $3,525,125.%° There are no “catch-up” special payments due with
respect to the Salaried Plan.

[18] Finally, the Plans are underfunded.

[19] In December 2016, the actuary filed a report that concludes that the unfunded
wind-up liability for the Union Plan as at December 16, 2015 was $27,486,548.%"

Exhibit R-17. There is a debate as to whether the Wabush CCAA Parties were required to pay the full
monthly payment for December 2015 or only a pro-rated portion. The amount at issue for the period
from December 17 to 31, 2015 is $21,462 according to one calculation or $22,893 according to
another.

""" Exhibit R-16.

'® Exhibit R-17.

"9 Exhibit R-16.

20 Exhibit R-17. The Union argues that $1,175,040 relates to the pre-filing period.

2 Exhibit R-26. There is a further wind-up liability of $2,349,912 set out in the report for the benefits
covered by Section 17 PBSA which ranks after the wind-up deficit (referred to as “Priority no.2”).
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[20] Further, the Plan Administrator filed a wind-up actuarial valuation for the Salaried
Plan that estimates the wind-up shortfall as at December 16, 2015 to be approximately

$27,450,000.%2

[21] Both wind-up reports remain subject to review and approval by the pension

regulators.

[22] Subject to the comments set out above, the Monitor provides the following
summary of the amounts owing to the two Plans:

Union Plan Salaried Plan
Normal Cost Payments
Pre-filing $0 $0
Post-filing $0 $0
Total $0 $0
Special Payments
Pre-filing $146,776 $3
Post-filing $2,999,924 $2,185,753
Total $3,146,700 $2,185,756
Catch-up Special Payments
Pre-filing $0 $0
Post-filing $3,525,120 $0
Total $3,525,120 $0
Estimated Wind-Up Deficiency $27,486,548 $27,450,000

[23] Wabush Mines, as plan administrator, filed a proof of claim in respect of the
Union Plan that includes a secured claim in the amount of $29 million and a
restructuring claim in the amount of $6,059,238,%% and a proof of claim with respect to
the Salaried Plan that includes a secured claim in the amount of $24 million and a
restructuring claim in the amount of $1,932,940.%*

[24] The differences in the numbers are not important at this stage. The numbers will
be finalized in due course. It is sufficient to note that there are very large claims and that

22 Exhibit R-25.
3 Exhibit R-19.
2 Exhibit R-18.
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the plan administrator claims the status of a secured creditor with respect to a
substantial part of the claims.

[25] It is also important to note that the Wabush CCAA Parties held assets both in
Newfoundland and Labrador and in Québec. All or substantially all of the assets have
been sold and have generated substantial proceeds currently held by the Monitor.

[26] Of particular relevance given the intervention of the Ville de Sept-iles, are two
transactions approved by the Court on February 1, 2016 that included the sale of
immoveable property in the Ville de Sept-iles with respect to which the Ville de Sept-iles
claims unpaid taxes.?® In both instances, the approval and vesting order issued by the
Court provided for the vesting of the assets on a free and clear basis, with the net
proceeds from both transactions standing in the place and stead of the purchased
assets. The result is that the Ville de Sept-iles claims priority with respect to those
proceeds.

[27] In order to determine the priorities of the various claims, the Monitor applies to
the Court for an order declaring that:

a) normal costs and special payments outstanding as at the date of the Wabush
Initial Order are subject to a limited deemed trust;

b) normal costs and special payments payable after the date of the Wabush
Initial Order, including additional special payments and catch up payments
established on the basis of actuarial reports issued after the Wabush Initial
Order, constitute unsecured claims;

c) the wind-up deficiencies constitute unsecured claims; and

d) any deemed trust created pursuant to the NLPBA may only charge property
in Newfoundland and Labrador.

[28] The Monitor is supported by the Wabush CCAA Parties and the Ville de Sept-
lles. The Monitor’s motion is opposed by the Representative Employees, the Union, the
Replacement Plan Administrator, Retraite Québec, OSFI and the NL Superintendent
(the “Pension Parties”).

[29] A preliminary issue arose as to whether the Court should request the aid of the
Supreme Court of Newfoundland and Labrador with respect to the interpretation of the
NLPBA, and in particular the scope and priority of the deemed trust and the lien created
by the NLPBA and whether the deemed trust and the lien extend to assets located
outside of Newfoundland and Labrador. On January 30, 2017, the Court decided that it
had jurisdiction to deal with those issues and that it would not refer the issues to the
Newfoundland and Labrador Supreme Court.?® There was no appeal from that decision.

% Exhibits R-10 and R-12.
%2017 QCCS 284.
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[30] Subsequent to the judgment, on March 27, 2017, the government of
Newfoundland and Labrador referred a number of questions to the Newfoundland and
Labrador Court of Appeal (‘NLCA”).?’

[31] The hearing before the NLCA is scheduled for September 21 and 22, 2017.
POSITION OF THE PARTIES

1. Monitor
[32] The Monitor’s position can be summarized as follows:

e The Court should deal with all of the issues now, without waiting for the
judgment of the NLCA;

e The SPPA applies to the Québec members of the Plans, the PBSA applies to
the federal members, and the NLPBA applies to the Newfoundland and
Labrador members;

e The deemed trusts under the SPPA, PBSA and NLPBA and the lien and
charge under the NLPBA are limited to normal, special and catch-up
payments and do not extend to the wind-up deficiency;

e The deemed trust and the lien and charge under the NLPBA do not extend to
assets outside Newfoundland and Labrador;

e The SPPA does not create a deemed trust;

e The deemed trusts under the PBSA and the NLPBA were not triggered
because there was no ‘liquidation, assignment or bankruptcy” of the
employer;

¢ |n any event, the deemed trusts under the SPPA, PBSA or NLPBA and the
lien and charge under the NLPBA, if they exist, are not effective in
proceedings under the CCAA;

2. Wabush CCAA Parties

[33] The positions taken by the Wabush CCAA Parties were largely consistent with
the positions taken by the Monitor.

3. Ville de Sept-iles

[34] The Ville de Sept-iles was in general agreement with the position of the Monitor
and the Wabush CCAA Parties. In addition, it argued that its prior claim against the
proceeds of the sale of immoveable properties in the Ville de Sept-iles with respect to
unpaid property and water taxes on those properties ranks ahead of the deemed trusts
for pension claims.

4. Representative Employees

27 Order-in-Council 2017-103, dated March 27, 2017.
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[35] The Representative Employees argue that the NLPBA deemed trust covers the
normal payments, the special payments and the wind-up deficit and that the NLPBA,
and its deemed trust provisions, apply to all members of the Salaried Plan (and by
extension the Union Plan), including those who reported for work in Québec and those
who worked on the railways.?

[36] They also argue that there was a liquidation in the course of the present CCAA
proceedings and that the NLPBA deemed trusts are fully operative in the context of
CCAA proceedings.

5. Union

[37] The Union generally supports the arguments put forward by the Representative
Employees and the NL Superintendent, and it supports the regulators for the
interpretation of their statutes.

[38] The Union submits that all three statutes create deemed trusts but that only the
NLPBA deemed trust covers the wind-up deficit. It argues that the three statutes
establish minimum standards and that the Court should apply the most advantageous
deemed trust provisions under the three pension statutes, which will benefit all
members of the Union Plan (and by extension the Salaried Plan). It also argues that the
deemed trust under the NLPBA should extend to all assets of the employer, wherever
located.

6. Replacement Pension Administrator

[39] The Replacement Plan Administrator adopts the arguments put forward by the
Representative Employees, the Union and the NL Superintendent, and it defers to
Retraite Québec and OSFI for the interpretation and application of their statutes.

7. Retraite Québec

[40] Retraite Québec suggests that the Court should answer all of the questions
without waiting for the judgment of the NLCA.

[41] It argues that the SPPA applies and regulates the rights of the Québec members
of the Pension Plans.

[42] It argues that the protection afforded by the deemed trust under Section 49
SPPA and the unseizability under Section 264 SPPA are limited to unpaid contributions,
which include current service contributions, amortization payments and special
payments, and do not extend to the solvency deficit on termination of the Plans.

[43] Further, it argues that the deemed trust and unseizability under the SPPA create
a priority over all secured and unsecured creditors of the employer, and are valid in the
context of CCAA proceedings.

2 They advanced in their argumentation outline a constitutional argument to the effect that the NLPBA

had paramountcy over the PBSA under Section 94A of the Constitution Act, but they abandoned that
argument at the hearing.
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8. OSFI

[44] OSFI argues that the PBSA applies in respect of the Plans for the employees
who worked on the railways. It argues that the PBSA does not cover the wind-up deficit
but it does cover the normal cost payments, the special payments and the special
catch-up payments. OSF| argues that the PBSA continues to apply in CCAA
proceedings where the debtors have liquidated their assets and do not submit a plan to
their creditors.

9. NL Superintendent

[45] The NL Superintendent generally supports the submissions of the
Representative Employees, the Union and the Replacement Plan Administrator,
although he does not plead that the NLPBA applies to all of the Plan members. He
defers to Retraite Québec and to OSFI on any interpretive issues regarding the SPPA
and the PBSA respectively.

[46] The NL Superintendent pleads that the Wabush CCAA proceedings are in fact
liquidation proceedings and that these liquidation proceedings trigger the deemed trust
under the NLPBA. He also pleads that the deemed trust under the NLPBA covers at
least part of the wind-up deficiency and that it can attach to the proceeds of property
formerly located in Québec.

ISSUES
[47] The Court will deal with the following issues:

1. Should it wait for the judgment of the NLCA on the Reference before rendering
its judgment?

2. Which pension statutes apply to which members?
3. What is the proper scope of the protection afforded by the pension statutes?

a. Do the pension statutes create a valid deemed trust or other valid
charges?

b. What is the priority of the deemed trusts and other charges in relation to
secured creditors?

c. Which amounts owing to the pension fund are covered by the deemed
trusts or other charges?

d. Do the deemed trusts or other charges created by the NLPBA extend to
assets in Québec?

4. Has there been a ‘“liquidation” that triggers the deemed trusts under the PBSA
and the NLPBA?

5. Are the deemed trusts and other charges valid in CCAA proceedings?

6. In light of the answers to the preceding questions, what conclusions are
appropriate?
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ANALYSIS
1. Timing of this judgment in relation to the NLCA Reference

[48] The first issue for the Court is whether it should delay its judgment until it has the
benefit of the judgment of the NLCA on the Reference, or whether it should render its
judgment now, without waiting for the NLCA judgment on the Reference. The hearing
before the NLCA is scheduled for September 21 and 22, 2017.

[49] In the context of the Monitor's Motion for Directions, a preliminary issue arose as
to whether the Court should request the aid of the Supreme Court of Newfoundland and
Labrador with respect to the interpretation of the NLPBA, and in particular the scope
and priority of the deemed trust and the lien created by the NLPBA and whether the
deemed trust and the lien created by the NLPBA extend to assets located outside of
Newfoundland and Labrador. On January 30, 2017, the Court decided that it had
jurisdiction to deal with those issues and that it would not refer the issues to the
Newfoundland and Labrador Supreme Court.?® There was no appeal from that decision.

[50] Instead, on March 27, 2017, the government of Newfoundland and Labrador
referred the following questions to the NLCA:

1) The Supreme Court of Canada has confirmed in Sun Indalex Finance,
LLC v. United Steelworkers, 2013 SCC 6, that, subject only to the
doctrine of paramountcy, provincial laws apply in proceedings under the
Companies’ Creditors Arrangement Act, R.S.C. 1985 ¢.C-36. What is the
scope of section 32 of the Pension Benefits Act, 1997, SNL1996 cP-4.01
deemed trusts in respect of:

a) unpaid current service costs;
b) unpaid special payments; and
c) unpaid wind-up deficits?

2) The Salaried Plan is registered in Newfoundland and Labrador and
regulated by the Pension Benefits Act, 1997.

a) (i) Does the federal Pension Benefits Standards Act, R.S.C. 1985, c-
32 deemed trust also apply to those members of the Salaried Plan
who worked on the railway (i.e., a federal undertaking)?

(ii) If yes, is there a conflict with the Pension Benefits Act, 1997 and
Pension Benefits Standards Act? If so, how is the conflict resolved?

b) (i) Does the Quebec Supplemental Pension Plans Act, CQLR, c. R-
15.1 also apply to those members of the Salaried Plan who reported
for work in Quebec?

(i) If yes, is there a conflict with the Pension Benefits Act, 1997 and
the Quebec Supplemental Pension Plans Act? If so, how is the
conflict resolved?

2 Supra note 26.
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(iii) Do the Quebec Supplemental Pension Plans Act deemed trusts
also apply to Quebec Salaried Plan members?

3) Is the Pension Benefits Act, 1997 lien and charge in favour of the pension
plan administrator in section 32(4) of the Pension Benefits Act, 1997 a
valid secured claim in favour of the plan administrator? If yes, what
amounts does this secured claim encompass? *°

[51] These are the questions that the Representative Employees proposed that the
Court should resolve in the present judgment.®’

[52] If the questions submitted to the NLCA dealt only with issues of Newfoundland
and Labrador law, the Court would consider waiting for the decision of the NLCA.

[53] The first and third questions deal with the interpretation of the NLPBA, but the
preamble to the first question clearly places the questions in the context of CCAA
proceedings. The second question relates to the interpretation of federal and Québec
law, the potential conflict between federal law and Québec law on the one hand and the
NLPBA on the other, and how those conflicts are to be resolved. Moreover, with its
references to the Salaried Plan and employees who worked on the railway or who
reported for work in Québec, it is clear that the second question relates specifically to
this matter. The NLCA has said that the circumstances of the present matter will provide
the context within which the questions will be considered.

[54] These questions are within the jurisdiction of the Court and they are relevant to
the judgment that this Court is rendering. The questions put to the NLCA therefore
create a risk of contradictory judgments. The situation is unfortunate, but it is not one for
which the NLCA or the Court is responsible.

[55] The NLCA has been made aware of the Court’s concerns in relation to the scope
of the questions that it is being asked to answer. While the NLCA is sensitive to the
issue of potential overlap, it has decided for now not to restrict the scope of the
questions:

[1] Having heard the submissions of counsel, we are satisfied that the
questions set out in the reference put by the Lieutenant-Governor in Council in
Order-in-Council 2017-103, should be considered at the hearing in the language
stipulated in the Order-in-Council. Whilst we are mindful of the importance of
promoting judicial efficiency, we do not consider ourselves to be in a position
today to determine the extent to which, if at all, we should decline to answer one
or more of the questions posed or to interpret their scope.

2] That said, we are cognizant of the concerns of some of the participants
that the questions may invite the Court to opine in such a way as to impact the
decisions of the Quebec CCAA Court that will determine the rights of the parties.
Generally speaking, we subscribe to the view that questions posed on a

%" Order-in-Council 2017-103, dated March 27, 2017.
¥ This may explain why the questions refer to the Salaried Plan and not the Union Plan.
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reference should be treated as raising hypothetical questions and not directed at
determining parties’ rights.

[3] As recognized in case law, a reference is an advisory opinion provided by
the Court at the request of the Lieutenant-Governor in Council. The CCAA Court
in determining the matter before it may or may not advert to or apply the opinion
provided by this Court. That said, the context of a reference is important.
Accordingly, hypotheticals are useful to provide a context within which the
questions can be considered. The record on the reference, therefore, should be
limited to providing that context.

[4] The parties may, of course, make submissions as to whether the Court
should decline to answer a question or part thereof, or narrow the scope of a
question as part of the submissions made for purposes of the reference
hearing.*

[56] In the circumstances, the Court is left with three options, none of which is
particularly good:

e |t can proceed to render judgment on all of the issues, without the benefit of
the judgment of the NLCA, and thereby run the risk of being contradicted by
the NLCA,;

e |t can wait for the judgment of the NLCA, which might extend to issues which
are more properly within the jurisdiction of the Court and place the Court in
the position of having some of its issues prejudged by the court of appeal of
another province and potentially having to contradict that judgment; or

e |t can render judgment on all issues other than the interpretation of the
NLPBA.

[57] The Monitor, the Wabush CCAA Parties and the Ville de Sept-iles plead that the
Court should adopt the first position. The Pension Parties generally suggest that the
Court should wait.

[58] In these circumstances, and with some hesitation, the Court has decided to
adopt the third approach. It will render its judgment first, without waiting for the NLCA.
However, it will not decide on the interpretation of the NLPBA, but rather will make
certain assumptions:

¢ Where the NLPBA is identical to the PBSA, the Court will assume that the
NLPBA is interpreted in the same way as the PBSA; and

e Where the NLPBA is different from the PBSA, the Court will adopt the
interpretation put forward by the NL Superintendent.

[59] The Court will reserve the rights of the parties to ask the Court to revise the
conclusions of the present judgment if: (1) the NLCA decides that the interpretation of

% Ruling on Application for Directions, June 9, 2017.
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the NLPBA is different from the interpretation that the Court assumed, and (2) that
difference is material to the Court’s conclusions.

[60] The Court will not revise its conclusions if the NLCA disagrees with the Court on
any issue other than the interpretation of the NLPBA. That will be a matter that the
parties can raise on appeal.

2. Application of the three pension statutes

[61] The scope of application of each of the three pension statutes is made clear by
each pension statute:

e The SPPA applies to “pension plans provided for ... employees who report for
work at an establishment of their employer located in Québec”.*

e The PBSA applies to “a superannuation or other plan organized and
administered to provide pension benefits to employees employed in included
employment (and former employees)”.>* The notion of “included employment”
includes railways® and “any work, undertaking or business ... declared by the
Parliament of Canada to be for the general advantage of Canada or for the
advantage of two or more provinces”.*® The Arnaud Rail and Wabush Lake
Rail are both railways and both were declared to be works for the general
advantage of Canada.*’

e The NLPBA applies to “all pension plans for persons employed in the
province, except those pension plans to which an Act of the Parliament of
Canada applies”.®®

[Emphasis added]

[62] To the extent that this raises a question of the interpretation of the NLPBA, the
Court notes that the language is clear and that the NL Superintendent states only that
the NLPBA “would apply, at the very least, to the benefit of all of the employees who
reported for work in the province (s. 5 PBA)”.*

[63] As a result, on the face of the legislation, the Plans are governed by the PBSA
with respect to the rail employees, by the SPPA with respect to the non-railway
employees who reported for work in Québec, and by the NLPBA with respect to the
non-railway employees who reported for work in Newfoundland and Labrador.

[64] Professor Goldstein writes in favour of this multiplicity of governing statutes:

¥ SPPA, s. 1(1).

* PBSA, s. 4(2).

% PBSA, s. 4(4)(b).

% PBSA, s. 4(4)(h).

3 An Act respecting Wabush Lake Railway Company Limited and Arnaud Railway Company, (1960) 8-
9 Eliz. ll, ch. 63, s. 3.

% NLPBA,s. 5.

% Outline of Argument of the NL Superintendent, May 19, 2017, par. 98.
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Plusieurs lois pourraient donc potentiellement s’appliquer au méme régime. En
principe, il n'y a pas de conflit dans la mesure ou chaque loi ne s’applique
effectivement et distributivement qu’au profit de chaque catégorie de salariés
selon son lieu de travail ou de paiement. Par exemple, si, sur 100 salariés
participants au méme régime, 60 sont employés en Ontario, 30 au Québec et 10
en Alberta, on considére que l'autorité ontarienne doit veiller a I'application
distributive des lois ontarienne, québécoise et albertaine.*°

[65] Moreover, this multiplicity of governing statutes does not present any particular
practical problem. The wind-up reports prepared in relation to the Plans conclude that
the Plans are governed by the PBSA for the railway employees, by the SPPA for the
non-railway employees who reported for work in Québec, and by the NLPBA for the
non-railway employees who reported for work in NL and they calculate the benefits
according to the three statutes.*’

[66] The Representative Employees, the Replacement Plan Administrator and the
Union contest this conclusion. They argue that the NLPBA should apply to all members
under both Plans.

[67] The Representative Employees argue that the Memorandum of Reciprocal
Agreement signed by the Quebec Pension Board (the predecessor of Retraite Québec)
in 1968 and by the NL Superintendent in 1986* makes the NLPBA applicable to the
Plans.

[68] The Court notes at the outset that the Memorandum was signed by
representatives of nine provinces, but was not signed by a representative of the federal
government. It therefore does not bind the federal government and cannot affect the
application of the PBSA.

[69] Moreover, the scope of the Memorandum is limited. It recognizes that a pension
plan may be regulated by several statutes. It provides that amongst the various pension
regulatory authorities having jurisdiction in relation to a pension plan, the authority of the
province where the plurality of the members are employed is the “major authority” and
the others are “minor authorities”. It provides that a plan need only be registered in the
jurisdiction of the major authority. The Pension Parties pleaded that there had been until
recently a plurality of members of both Plans in Newfoundland and Labrador. This
would explain why both Plans were registered in Newfoundland and Labrador.

[70] The key provision of the Memorandum is section 2:

2. The major authority for each plan shall exercise both its own statutory
functions and powers and the statutory functions and powers of each minor
authority for such plan.

%0 Gérald GOLDSTEIN, Les conflits de loi relatifs aux régimes complémentaires de retraite, Montréal,

Editions Thémis, 2005, p. 4.
' Exhibit R-25, p. 5-6, 8, 27-47 and Exhibit R-26, p. 5.
2 Exhibit R-22.
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[71] In other words, the Memorandum operates merely as a delegation of powers
from the minor authorities to the major authority. It does not in any way affect the
application of the relevant statutes:

The major authority is charged with administering the laws of the other province.
What this means is that while a multi-jurisdictional pension plan need only be
registered in one province, it does not necessarily mean that the laws of the other
province do not apply in respect of employees working in that other province. For
example, when a multi-jurisdictional pension plan is being wound up, the
administrator is required to allocate and account for the assets and benefits by
province.*?

[References omitted]

[72] This is consistent with Section 74 of the previous version of the SPPA** which
was in force when the Memorandum was signed by Québec, which provides for
reciprocal registration and inspection, delegation of functions and powers, and carrying
out duties on behalf of the Board, but not the exclusion of Québec law. Agreements
entereE}j5 into under Section 74 of the former SPPA remain effective under the new
SPPA.

[73] This is to be contrasted with Section 249 of the current SPPA, which allows
Retraite Québec to enter into agreements with other provincial authorities or the federal
authority to determine to what extent each pension act applies to a plan. Similar
provisions are found in Section 6.1 of the PBSA and Sections 8(2) and 8.2(2) of the
NLPBA.

[74] Pursuant to these new powers, the federal authority and various provincial
authorities entered into Agreements Respecting Multi-jurisdictional Pension Plans in
2011 and 2016. The 2011 and 2016 Agreements expressly provide that in certain
circumstances, one pension act applies to the exclusion of the others. However, while
Quebec and the federal government are parties to the 2011 and 2016 Agreements,
Newfoundland and Labrador is not a party. As a result, the Agreements have no
application to the Plans, and they cannot exclude the SPPA and the PBSA and make
the NLPBA applicable to the Québec and federal members of the Plans.

[75] The Representative Employees also argue that the Applicable Law clause found
at Section 12.06 in both Plans makes the NLPBA applicable to both Plans:

12.06 Applicable Law

** Ari KAPLAN and Mitch FRAZER, Pension Law (Second Edition), Toronto, Irwin Law, 2013, p. 1086.
See also Régie des rentes du Québec v. Commission des régimes de retraite de I'Ontario, 2000
CanLlIl 30139 (ON SCDC), par. 61; Boucher c. Stelco inc., 2000 CanLIl 18866 (QC CS), par. 71,
appeals dismissed on other grounds, 2004CanLlIl 13895 (QC CA) and 2005 SCC 64. Contra, Dinney
v. Great-West Life Assurance Co., 2002 MBQB 277, par. 14; Champagne v. Atomic Energy of
Canada Ltd., 2012 CanLIl 97650 (CA Lab.Arb.).

“CQLR, ¢ R-17 (replaced by ¢ R-15.1).

* SPPA, s. 285.
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The Plan shall be interpreted pursuant to the laws applicable in the
province of Newfoundland.

[76] The Court notes that, notwithstanding this provision, there are specific provisions
in both Plans applicable to employees who report for work in Québec in order to comply
with the SPPA.*®

[77] In any event, the parties to a pension plan cannot pick and choose which
pension laws apply to them and which do not. The legislation clearly provides to whom it
applies. It leaves no room for the choice of the parties. Article 3118 C.C.Q. provides that
a choice of law clause cannot deprive an employee of the protection afforded by the
mandatory rules of the state where the employee habitually carries out his work. As a
result, this contractual provision cannot be sufficient to set aside the clear language of
the three statutes. Moreover, Section 12.06 provides only for the interpretation of the
Plans. It does not provide that the Plans are governed by the NLPBA and does not
incorporate by reference the provisions of the NLPBA.

[78] Finally, the Union recognizes that the three statutes apply and that the only effect
of the Memorandum is to centralize the regulatory functions in one regulator. However,
the Union argues that pension legislation enacts only minimum standards. As the three
statutes apply to the Plans and each creates a deemed trust that covers certain
contributions, the Court should apply the deemed trust that covers the greatest amount.

[79] This argument is based on the assumption that each contribution payable by the
employer (whether normal cost payments, special payments, catch-up special
payments or wind-up deficits) is a single amount in respect of the whole Plan. This is
wrong. As is readily apparent from the detailed calculations included in the Salaried
Plan wind-up valuation, the calculation of the contributions is done on a member-by-
member basis.*’ As a result, it is not a single contribution governed by three statutes,
but rather the contribution can be divided into three portions each of which is governed
by a different statute.

[80] As a result, the Court concludes that the Plans are governed by the PBSA with
respect to the railway employees, by the SPPA with respect to the non-railway
employees who reported for work in Québec, and by the NLPBA with respect to the
non-railway employees who reported for work in NL.

[81] None of the three regulators, Retraite Québec, OSFI and the NL Superintendent,
contested this conclusion.

3. Proper scope of the protection afforded by the three pension statutes

a. Do the pension statutes create a valid deemed
trust or other valid charges?

i. PBSA

%6 Section 14 of each Plan.

" Exhibit R-25, p. 27-47.
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[82] Section 8(1) and (2) PBSA provide in part as follows:

8 (1) An employer shall ensure, with respect to its pension plan, that the following
amounts are kept separate and apart from the employer's own moneys, and the
employer is deemed to hold the amounts referred to in paragraphs (a) to (c) in
trust for members of the pension plan, former members, and any other persons
entitled to pension benefits under the plan:

[..]

(2) In the event of any liquidation, assignment or bankruptcy of an employer, an
amount equal to the amount that by subsection (1) is deemed to be held in trust
shall be deemed to be separate from and form no part of the estate in liquidation,
assignment or bankruptcy, whether or not that amount has in fact been kept
separate and apart from the employer's own moneys or from the assets of the
estate.

[83] The deemed trust mechanism found in Section 8(1) and (2) PBSA has been
used by the federal Parliament and by provincial legislatures to give a special priority to
certain claims. It has principally been used in taxation and other statutes, to protect
Crown claims. As stated by Justice Gonthier in Sparrow Electric:

Namely, such deemed trusts or liens are devices which legislators often employ
in order to recover moneys which ought to have lawfully been paid to them but
have been unlawfully misappropriated by a debtor who subsequently encounters
financial difficulty and is forced into winding up its business.*?

[References omitted]
[84] The deemed trust under the PBSA operate in the following way:

e The employer is required to hold the amounts separate and apart and is
considered to hold them in trust (Section 8(1) PBSA); and

e In the event of the employer’s liquidation, assignment or bankruptcy, an
amount equal to those amounts is deemed to be separate from and form no
part of the estate in liquidation, assignment or bankruptcy, whether or not that
amount has in fact been kept separate and apart from the employer’'s own
moneys or from the assets of the estate (Section 8(2) PBSA).

[85] The Supreme Court explained the operation of similar provisions (Section 227(4)
and (5) of the Income Tax Act, relating to unremitted payroll deductions) as follows in
Sparrow Electric:

31 In the present case, | find the language in s. 227(5) to be clear and
unambiguous, especially when viewed as a provision directly following s. 227(4),
which renders amounts unremitted as held in trust for Her Majesty. In my view,
this section is designed to, upon liquidation, assignment, receivership or
bankruptcy, seek out and attach Her Majesty's beneficial interest to property of
the debtor which at that time is in existence. The trust is not in truth a real one,

*®  Royal Bank of Canada v. Sparrow Electric Corp., [1997] 1 S.C.R. 411, par. 19.
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as the subject matter of the trust cannot be identified from the date of creation of
the trust: D. W. M. Waters, Law of Trusts in Canada (2nd ed. 1984), at p.
117. However, s. 227(5) has the effect of revitalizing the trust whose subject
matter has lost all identity. This identification of the subject matter of the trust
therefore occurs ex post facto. In this respect, | agree with the conclusion of
Twaddle J.A. in Roynat, supra, where he states the effect of s. 227(5) as follows,
at p. 647: “Her Majesty has a statutory right of access to whatever assets the
employer then has, out of which to realize the original trust debt due to Her”.*°

[Emphasis added]

[86] In other words, it is not enough for Parliament to simply declare that the debtor is
deemed to hold the amounts in trust. The deemed trust under Section 8(1) PBSA is only
effective if the property is identified and kept separate and apart. If the property is not
identified and kept separate and apart, it is necessary to also have Section 8(2) PBSA,
which causes the property to be identified on liquidation, assignment or bankruptcy and
deems it to be kept separate and apart even if it is not.

[87] Justice Schrager, then of this court, concluded in Aveos that, whether at common
law or under Article 1260 C.C.Q., the language of Section 8(1) PBSA was not sufficient
for a valid deemed trust and that the language of Section 8(2) PBSA was necessary to
the validity of the deemed trust:

[58]  Clearly, then, either at common law or in virtue of Article 1260 of the Civil
Code of Québec ("C.C.Q."), no real trust exists in the present case since the
property subject to the trust is not readily identifiable as funds were not
segregated as required by Article 8(1) P.B.S.A., but rather, commingled. This
situation is common; thus, the need for the legislator to create the deemed trust
in Section 8(2) P.B.S.A. to protect sums due to pension plans.*

[Emphasis added]

[88] The Court concludes that the combined effect of Section 8(1) and (2) PBSA is
sufficient to create a deemed trust in the event of a liquidation, assignment or
bankruptcy of the employer.

ii. SPPA
[89] Section 49 SPPA is very succinct:

49. Until contributions and accrued interest are paid into the pension fund or to
the insurer, they are deemed to be held in trust by the employer, whether or not
the latter has kept them separate from his property.

[Emphasis added]

[90] Section 49 SPPA simply deems “contributions” to be held in trust, whether or not
they have been kept separate from the employer's other property. It includes the

49
Id., par. 31.
Aveos Fleet Performance Inc./Aveos Performance aéronautique inc. (Arrangement relatif a), 2013
QCCS 5762, par. 58.
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deemed trust language from Section 8(1) PBSA and the “whether or not the latter has
kept them separate from his property” language from Section 8(2) PBSA, but it does not
include the following key language found in Section 8(2) PBSA:

In the event of any liquidation, assignment or bankruptcy of an employer, an
amount equal to the amount that by subsection (1) is deemed to be held in trust
is deemed to be held in trust_shall be deemed to be separate from and form no
part of the estate in liquidation, assignment or bankruptcy ...

[91] This omission is fatal.

[92] Under Sparrow Electric, merely declaring that amounts are deemed to be held in
trust is not effective if the property is not identified. It is clear that no property is
identified by Section 49 SPPA. It provides only that “contributions” are deemed to be
held in trust. A contribution is an obligation and not specific property. Sparrow Electric
provides that the deemed trust is “revitalized” by providing that, upon a triggering event,
an amount equal to the amount that is supposed to be held in trust is carved out of the
estate. Without the carve-out on a triggering event, the deemed trust is not effective.

[93] The same principles apply in Québec. In Sécurité Saglac and Nolisair,”' the
provision at issue was the deemed trust under Section 20 of the Ministry of Revenue
Act, which read as follows at the relevant time:

20. Every person who deducts, withholds or collects any amount under a fiscal
law is deemed to hold it in trust for Her Majesty in right of Québec.

Any such amount must be kept by the person who deducted, withheld or
collected it, distinctly and separately from his own funds and, in_the event of a
winding-up, assignment or bankruptcy, an amount equal to the amount thus
deducted, withheld or collected must be considered to form a separate fund not
forming part of the property subject to the winding-up, assignment or bankruptcy.

[..]

[Emphasis added]

[94] The words “, whether or not the amount has in fact been held separately from the
patrimony of that person or from his own funds” were added at the end of the second
paragraph in 1993, after the events giving rise to the litigation but before the judgments
of the Court of Appeal.

[95] The Court of Appeal decided, with Justice Fish dissenting, that the pre-1993
Section 20 MRA created a valid deemed trust. The Supreme Court reversed the Court
of Appeal, essentially for the reasons given by Justice Fish.

" Quebec (Deputy Minister of Revenue) v. Nolisair International Inc. (Trustee of); Sécurité Saglac

(1992) inc. (Trustee of) v. Quebec (Deputy Minister of Revenue), [1999] 1 S.C.R. 759, reversing
Sécurité Saglac (1992) Inc. (Syndic de), [1997] R.J.Q. 2448 (C.A.) and Nolisair International Inc.
(Syndic de), [1997] R.J.Q. 2433 (C.A.).
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[96] Justice Fish held that the omission of the words “whether or not the amount has
in fact been held separately from the patrimony of that person or from his own funds”
was fatal to the deemed trust. Those words are present in Section 49 SPPA.

[97] However, Justice Chamberland (for the majority in the Court of Appeal
overturned by the Supreme Court) analyzed the pre-1993 provision as follows:

Le premier paragraphe est identique; le Iégislateur y prévoit expressément, en
utilisant les mots «est réputée», qu'une personne qui a déduit, retenu ou pergu
un montant en vertu d'une loi fiscale détient ce montant en fiducie et que Sa
Majesté aux droits du Québec est la bénéficiaire de cette fiducie. Le début du
deuxiéme paragraphe est également identique; le Iégislateur y crée l'obligation
pour la personne visée de tenir le montant ainsi déduit, retenu ou percu
«distinctement et séparément de ses propres fonds». Si tel est le cas, il y a
fiducie réelle et, advenant faillite, ces montants constituent des «biens détenus
par le failli en fiducie pour toute autre personne», au sens de l'alinéa 67(1)(a) de
la Loi FI, et ils ne sont pas compris dans les biens du failli.

La seconde partie du deuxiéeme paragraphe a été modifiée par I'ajout des mots
«un montant égal au montant ainsi déduit, retenu ou percu [...]». L'ajout de ces
mots ne s'explique, a mon avis, que par la volonté du législateur de créer une
fiducie réputée et de la distinguer de la fiducie réelle en éliminant expressément
la nécessité de respecter la troisieme des conditions essentielles a I'existence
d'une fiducie, soit le fait pour le fiduciaire de conserver les biens affectés a la
fiducie séparément et distinctement de son patrimoine. En effet, les mots «un
montant égal au montant ainsi déduit, retenu ou pergu» sont inutiles dans le
contexte ou le failli tient un compte distinct et séparé de ses propres fonds pour
les montants déduits, retenus ou pergus; les mots n'ont de sens que si le failli ne
tient pas un tel compte distinct et séparé. Dans le contexte, ces mots suffisaient
pour conclure a la création d'une fiducie réputée; le premier paragraphe de
|'article 20 et le début du second visaient la fiducie réelle alors que le premier
paragraphe et la fin du second visaient la fiducie réputée.

D'ou, a mon avis, la conclusion que le |égislateur a ainsi créé une fiducie réputée
méme s'il n'a pas repris tous les mots du Iégislateur fédéral au paragraphe 5 de
l'article 227. L'utilisation des mots «un montant égal au montant ainsi déduit,
retenu ou percu» rendait, a mon avis, inutile l'utilisation des mots «que ce
montant ait été ou non, en fait, tenu séparé des propres fonds de la personne».>?

[Emphasis added]

[98] The Supreme Court’s reversal of the Court of Appeal does not mean that the
language identifying the property covered on a triggering event is unnecessary. It
means only that the words “whether or not the amount has in fact been held separately
from the patrimony of that person or from his own funds” are necessary.

%2 sécurité Saglac (C.A.), supra note 51, p.2458.
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[99] The Court concludes that the language identifying the property covered on a
triggering event is necessary, for the reasons given by the Supreme Court in Sparrow
Electric and by Justice Schrager in Aveos.

[100] Section 49 SPPA does not include this language. The consequence is that the
deemed trust under Section 49 SPPA is not effective. As stated by Justice Mayrand in
AbitibiBowater:

[34]  Avec égards, que ce soit en vertu de la LACC ou de l'article 49 de la Loi
sur les régimes complémentaires de retraite (LRCR), les créances en cause sont
des créances ordinaires, que le |égislateur n'a pas choisi de protéger dans le
contexte de la présente restructuration. Le libellé de I'article 49 LRCR n'est pas
suffisant en soi pour conclure a I'établissement d'une véritable fiducie devant
avoir_priorité sur les autres créanciers. D'ailleurs, la Cour d'appel de I'Ontario,
dans l'affaire lvaco, alors qu'elle décide de la portée de l'article 57(3) du Pension
Benefit Act (dont les termes sont au méme effet que ceux de l'article 49 LRCR),
mentionne ce qui suit a I'égard des fiducies présumées (Deemed Trust) :

[...] This Legislative designation by itself does not create a true trust. If
the province wants to require an employer to keep its unpaid
contributions to a pension plan in a separate account, it must legislate
that separation. It has not done so >®

[Emphasis added; references omitted]
[101] Justice Mongeon came to the same conclusion in White Birch:

[188] Le second aspect est cependant problématique. Les sommes dues sont
homogénes avec les autres argents de la compagnie. Il n'y pas de compte
séparé ni de moyen de retracer précisément sur quel argent porte la fiducie
réputée. L'employeur a toujours le « pouvoir » sur ces sommes. Le transfert
vers un autre patrimoine n'est donc pas complet.

[189] En conséquence, la fiducie présumée de la LRCR ne peut donc pas
produire d'effet dans le présent contexte, les sommes dues demeurant dans le
patrimoine de I'employeur. Comme le mentionnait d'ailleurs le professeur
Beaulne, «pas de constitution de patrimoine, pas de fiducie [...]
I[63]». Evidemment, s'il n'y pas de transfert, il ne pourrait y avoir constitution
d'un patrimoine d'affectation en concomitance avec le transfert du bien.

[..]

[193] En conséquence des arguments mentionnés ci-dessus, la fiducie de
l'article 49 LRCR ne peut constituer une fiducie réelle au sens du droit

québécois.*

[Emphasis added]

[102] Justice Mongeon came to the opposite conclusion in Timminco. After citing the
extract from the Court of Appeal in Sécurité Sagalac set out above, he concluded:

% AbitibiBowater inc. (Arrangement relatif ), 2009 QCCS 2028, par. 34.
%% White Birch Paper Holding Company (Arrangement relatif &), 2012 QCCS 1679, par. 188-189, 193,
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[96]  Cette longue citation indique la maniére retenue alors par la Cour d’appel
pour conclure a l'existence d’une fiducie réputée en se basant sur les mots
retenus par le législateur. En appliquant ce genre d’analyse a l'article 49 LRCR,
on doit d’'abord se poser la question a savoir si le texte de cet article est
suffisamment clair et complet pour conclure a [lexistence d’une fiducie
réputée. Un tel exercice convainc le Tribunal que l'on doit répondre
affirmativement a cette question surtout lorsque I'on constate que l'article 49
LRCR reprend les mots alors présumés manquants a l'article 20 LMRQ et qui,
plus tard, feront en sorte que l'article 20 LMRQ crée effectivement une fiducie

réputée.*®

[Emphasis added]

[103] With respect, the key language according to that judgment in Sécurité Saglac is
not “whether or not the amount has in fact been held separately from the patrimony of
that person or from his own funds”. That language was not part of Section 20 LMRQ at
the relevant time. Rather, the key language was

[...] in the event of a winding-up, assignment or bankruptcy, an amount equal to
the amount thus deducted, withheld or collected must be considered to form a
separate fund not forming part of the property subject to the winding-up,
assignment or bankruptcy.

[104] That language is missing from Section 49 SPPA and its absence is fatal to the
deemed trust.

[105] Retraite Québec and other Pension Parties argued that Section 264 SPPA
completes Section 49 SPPA by rendering these same amounts unassignable and
unseizable:

264. Unless otherwise provided by law, the following amounts or contributions
are unassignable and unseizable:

(1) all contributions paid or payable into the pension fund or to the insurer,
with accrued interest;

(2) all amounts refunded or pension benefits paid under a pension plan or this
Act;

(3) all amounts awarded to the spouse of a member following partition or any
other transfer of benefits effected pursuant to Chapter VIII, with accrued
interest, and the benefits deriving from such amounts.

Except as far as they derive from additional voluntary contributions or represent a
portion of the surplus assets allocated after termination of the plan, any of the
above-mentioned amounts that have been transferred to a pension plan
contemplated by section 98, with accrued interest, any refunds of and benefits
resulting from such amounts, and any pension or payment having replaced a
pension pursuant to section 92 are also unassignable and unseizable.

% Timmiinco Itée (Arrangement relatif &), 2014 QCCS 174, par. 96.
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[106] Justice Mongeon accepted this argument in Timminco:

[147] Le soussigné est d’avis qu’effectivement, les articles 49 et 264 LRCR
doivent étre lus et interprétés dans le méme contexte.

[148] Si larticle 49 LRCR crée une fiducie réputée opposable a IQ, cela veut
dire_que les biens visés par la fiducie réputée sont non seulement facilement
identifiables et que les montants qu’ils représentent sont disponibles mais
qu’effectivement, ils se trouvent clairement « identifiés » par I'effet méme de
larticle 49. De méme, l'article 264 LRCR peut s’appliguer aux montants
auxquels l'article 49 LRCR s’applique.

[149] Il ne sera donc pas plus nécessaire dans ce contexte particulier de
procéder a une séparation physique des cotisations d’équilibre a étre versées du
reste des actifs de SBI pour que le produit desdites cotisations jouisse du
caractére d’incessibilité et d’'insaisissabilité que leur procure I'article 264 LRCR,
qu’il n'est nécessaire de le faire pour que la fiducie réputée de I'article 49 LRCR
ne produise ses effets.

[150] En ce sens, l'article 264 LRCR vient compléter la logique de l'article 49
LRCR et, autrement, ces deux mémes articles deviennent complétement
dénudés de leur sens de leur portée et de leur effet.*

[Emphasis added]
[107] The Court does not agree.

[108] First, Section 264 SPPA is found in the final chapter of the SPPA entitled
“‘Miscellaneous and Transitional Provisions”. It would be an odd place to put a provision
that deals with the same amounts already covered by Section 49 SPPA.

[109] Further, the enumeration of amounts or contributions in Section 264 SPPA
appears to be a list of amounts payable by or to the member of the pension fund and
not amounts payable by the employer. It appears that Section 264 protects the
members of the plan by providing that they cannot assign these amounts and their
creditors cannot seize them. Section 49, on the other hand, is intended to protect
pension plans from the creditors of the employer.®’

[110] Also, if Section 264 SPPA covers the same amounts as Section 49 SPPA, then
the overlap between them is problematic. Why is it necessary to have both provisions
protecting the same amounts? If the amounts are already covered by a deemed trust,
then they are also unassignable and unseizable without the need for Section 264 SPPA.
If they are unassignable under Section 264 SPPA, then how can they be transferred to
the deemed trust?

[111] Finally and in any event, even if Section 264 SPPA applied to the amounts held
by the employer to be paid into the pension plan, it is not clear how that would fix the

% 1d., par. 147-150.
" Alain PREVOST, « Que reste-t-il de la fiducie réputée en matiére de régimes de retraite » (2016), 75
R. du B. 23, p. 44-45.
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deemed trust under Section 49 SPPA. Simply declaring amounts to be unassignable
and unseizable does not make them any more identifiable. There is still no triggering
event. Justice Mongeon suggests that the sums are identifiable under Section 49 SPPA,
but the Court has already rejected that argument as a result of Sparrow Electric.

[112] The Court therefore concludes that the deemed trust under Section 49 SPPA
and the unseizability under Section 264 SPPA are not effective and do not create a
property or security interest.

iii. NLPBA
[113] The NLPBA includes in Section 32(1) and (2) language very similar to Section
8(1) and (2) of the PBSA:

32. (1) An employer or a participating employer in a multi-employer plan shall
ensure, with respect to a pension plan, that

are kept separate and apart from the employer's own money, and shall be
considered to hold the amounts referred to in paragraphs (a) to (c) in trust for
members, former members, and other persons with an entitlement under the
plan.

(2) In the event of a liquidation, assignment or bankruptcy of an employer, an
amount equal to the amount that under subsection (1) is considered to be held in
trust shall be considered to be separate from and form no part of the estate in
liguidation, assignment or bankruptcy, whether or not that amount has in fact
been kept separate and apart from the employer's own money or from the assets
of the estate.

[Emphasis added]

[114] The Court will assume for the purposes of the present judgment that Section
32(1) and (2) NLPBA create a valid deemed trust under the laws of Newfoundland and
Labrador that operates in the same way as its counterpart in Section 8(1) and (2) PBSA.

[115] The NLPBA also includes in Section 32(3) a further trust in the event of
termination of the plan.

(3) Where a pension plan is terminated in whole or in part, an employer who is
required to pay contributions to the pension fund shall hold in trust for the
member or former member or other person with an entitlement under the plan an
amount of money equal to employer contributions due under the plan to the date
of termination.

[Emphasis added]

[116] However, this is simply an obligation to hold an amount of money in trust and not
a deemed trust. Under Sparrow Electric, if the amounts are not actually held in trust,
and in the present matter they are not, this provision does not create a trust. In any
event, the Court is assuming that Section 32(1) and (2) NLPBA create a valid deemed
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trust and, as set out below, the Court gives that deemed trust a broad interpretation. In
those circumstances, Section 32(3) NLPBA does not add anything.

[117] Finally, in addition to the deemed trust, Section 32(4) NLPBA creates a lien and
charge:

(4) An administrator of a pension plan has a lien and charge on the assets of the
employer in an amount equal to the amount required to be held in trust under
subsections (1) and (3).

[118] The Court will also assume that Section 32(4) NLPBA creates a valid lien and
charge under the laws of Newfoundland and Labrador.

b. Priority

[119] In First Vancouver, the Supreme Court characterized the deemed trust as a
floating charge over all of the assets of the debtor.?®

[120] With respect to the priority between the deemed trust and the claims of secured
creditors, the Supreme Court concluded as follows in Sparrow Electric:

34 It is to be observed that in addition to attaching Her Majesty's interest to
the debtor's property upon the triggering of any of the events mentioned in
s. 227(5), the deemed trust operates to the benefit of Her Majesty in a secondary
manner. Namely, s. 227(5) permits Her Majesty's interest to attach to collateral
which is subject to a fixed charge if the deductions giving rise to Her Majesty's
claim arose before that charge attached to that collateral.

Thus, s. 227(5) alternatively permits Her Majesty's interest to attach retroactively
to the disputed collateral if the competing security interest has attached after the
deductions giving rise to Her Majesty's claim in fact occurred. Conceptually, the
s. 227(5) deemed trust allows Her Majesty's claim to go back in time and attach
its outstanding s. 227(4) interest to the collateral before that collateral became
subject to a fixed charge.*

[121] In Aveos, Justice Schrager came to a similar conclusion under Québec law:

[66] In the present case, when the deemed trust for the special payments
arose, the property of Aveos was encumbered by fixed charges in favour of the
Secured Lenders. Those fixed charges were created in 2010, except for the
security in the Northwest Territories which was perfected in 2011. The deemed
trust arose either upon the liquidation of Aveos (which would not have been
before the C.C.A.A. filing on March 19, 2012) or at the earliest when a special
payment became due following the actuarial valuation report filed in June 2011.
Even if the obligation to make the special payments was somehow retroactive to
December 31, 2010 (which was not argued by the Superintendent), the fixed
charges in favour of the Secured Lenders were already perfected at such date.

% First Vancouver Finance v. M.N.R., 2002 SCC 49, par. 40.
% Sparrow Electric, supra note 48, par. 34.
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Moreover, Aveos made the special payments up to and including January 2012
so it is difficult to deem the trust prior to any payments being in default.

[67] Consequently, this Court agrees with the Secured Lenders first position
that their security was created before any deemed trust for the $2.8 million could
have existed. Since the assets were already charged, any deemed trust under
Section (8)(2) P.B.S.A. is at best subordinate to the security of the Secured
Lenders.®

[Emphasis added]

[122] As a result, when one of the triggering events in Section 8(2) PBSA occurs, the
deemed trust attaches to the debtor’s current property, with effect retroactive to the date
that the contributions became due. However, it attaches subject to other security which
attached to the assets before the contributions were due.®’

[123] Finally, the Supreme Court in Sparrow Electric emphasized that it was open to
Parliament to give absolute priority to the deemed trust through appropriate language:

112  Finally, | wish to emphasize that it is open to Parliament to step in and
assign absolute priority to the deemed trust. A clear illustration of how this might
be done is afforded by s. 224(1.2) ITA, which vests certain moneys in the Crown
“notwithstanding any security interest in those moneys” and provides that they
“shall be paid to the Receiver General in priority to any such security
interest”. All that is needed to effect the desired result is clear language of that
kind. In the absence of such clear language, judicial innovation is undesirable,
both because the issue is policy charged and because a legislative mandate is
apt to be clearer than a rule whose precise bounds will become fixed only as a
result of expensive and lengthy litigation.

[124] The so-called Sparrow Electric language was not added to Section 8 PBSA, with
the result that it does not have priority over pre-existing secured creditors with a fixed
charge.®

[125] The Court assumes that these priority rules also apply to the deemed trust under
Section 32(2) NLPBA.

[126] As for the lien and charge under Section 32(4) NLPBA, the Court assumes that it
is a valid fixed charge under the law of Newfoundland and Labrador. Its priority relative
to other secured claims is not clear because it is not registered and because nothing in
the NLPBA or the Newfoundland and Labrador Personal Property Security Act®
provides for its priority.

[127] The Ville de Sept-iles argues that its claim for property and water taxes predates
the liquidation of the Wabush CCAA Parties and any default in payment of the
contributions, and therefore takes priority even if the deemed trust is valid.

Aveos, supra note 50, par. 66-67.

First Vancouver, supra note 58, par. 46.
See also Aveos, supra note 50, par. 64-66.
% S.N.L.1998,c. P-7.1.
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[128] However, for the reasons set out below, it is not necessary for the Court to
decide those priority issues.

c. Liabilities covered
i. SPPA*
[129] The liabilities covered by Section 49 SPPA are limited:

49. Until contributions and accrued interest are paid into the pension fund or to
the insurer, they are deemed to be held in trust by the employer, whether or not
the latter has kept them separate from his property.

[Emphasis added]

[130] It covers only “contributions” and “accrued interest”. In the ordinary course,
“contributions” would include regular and special contributions, but not the wind-up
deficit. The wind-up deficit is dealt with in Sections 228-229 SPPA, where it is a debt of
the employer. There is no deemed trust language in Sections 228-229 SPPA.

[131] The Court therefore concludes that the Québec deemed trust, if it is effective,
covers only the regular payments, special payments and catch-up special payments, to
the extent that they relate to non-railway employees who reported for work in Québec.

ii. PBSA
[132] There is not much dispute as to the scope of the protection afforded by the
PBSA.

[133] Subsection 8(1) PBSA provides that the employer is deemed to hold the
following amounts in trust:

(a) the moneys in the pension fund,

(b) an amount equal to the aggregate of the following payments that
have accrued to date:

(i) the prescribed payments, and

(ii) the payments that are required to be made under a workout
agreement; and

(c) all of the following amounts that have not been remitted to the
pension fund:

(i) amounts deducted by the employer from members’
remuneration, and

(ii) other amounts due to the pension fund from the employer,
including any amounts that are required to be paid
under subsection 9.14(2) or 29(6).

®  The Court has already concluded that Section 49 SPPA does not create a valid deemed trust and
therefore this analysis is not necessary. It is included for the benefit of the parties in the event of an
appeal.
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[134] Section 9.14(2) PBSA deals with the situation where the employer has given a
letter of credit to guarantee certain pension related obligations and is not relevant here.

[135] Subsection 29(6) PBSA deals with the obligations of the employer on termination
of a pension plan:

29 (6) If the whole of a pension plan is terminated, the employer shall, without
delay, pay into the pension fund all amounts that would otherwise have been
required to be paid to meet the prescribed tests and standards for solvency
referred to in subsection 9(1) and, without limiting the generality of the foregoing,
the employer shall pay into the pension fund

(a) an amount equal to the normal cost that has accrued to the date of
the termination;

(b) the amounts of any prescribed special payments that are due on
termination or would otherwise have become due between the date of the
termination and the end of the plan year in which the pension plan is
terminated;

(c) the amounts of payments that are required to be made under a
workout agreement that are due on termination or would otherwise have
become due between the date of the termination and the end of the plan
year in which the pension plan is terminated;

(d) all of the following amounts that have not been remitted to the
pension fund at the date of the termination:

(i) the amounts deducted by the employer from members’
remuneration, and

(ii) other amounts due to the pension fund from the employer; and

(e) the amounts of all of the payments that are required to be made
under subsection 9.14(2).

[136] The language of Section 29(6.4) and (6.5) PBSA expressly provides that the
deemed trust does not extend to the solvency deficit on termination of the plan:

(6.4) On the winding-up of the pension plan or the liquidation, assignment or
bankruptcy of the employer, the amount required to permit the plan to satisfy any
obligations with respect to pension benefits as they are determined on the date of
termination is payable immediately.

(6.5) Subsection 8(1) does not apply in respect of the amount that the employer
is required to pay into the pension fund under subsection (6.4). However, it
applies in respect of any payments that have accrued before the date of the
winding-up, liquidation, assignment or bankruptcy and that have not been
remitted to the fund in accordance with the regulations made for the purposes of
subsection (6.1).

[Emphasis added]
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[137] The combined effect of these provisions is that the deemed trust under the PBSA
covers the following amounts:

e The moneys in the pension fund;
e The normal cost that has accrued to the date of termination;

e The prescribed special payments that are due on termination or before the
end of the plan year;

e The payments under a workout agreement that are due on termination or
before the end of the plan year; and

e The unremitted deductions at source.

[138] There is no issue in the present matter with respect to the pension fund itself. It is
clear that it is held separate and apart from the assets of the Wabush CCAA Parties.

[139] Further, there do not appear to be any accrued normal costs or unremitted
deductions.

[140] There are special payments and catch-up special payments owing, some pre-
filing but mostly post-filing because the Court suspended the Wabush CCAA Parties’
obligation to make the special payments on June 26, 2015. To the extent that the
special payments and catch-up special payments relate to federal employees or
retirees, they are in principle protected by the federal deemed trust.

iii. NLPBA
[141] Essentially, Section 32(1) and (2) NLPBA are very similar to Section 8(1) and (2)

PBSA. However, there is no equivalent in the PBSA to Section 32(4) NLPBA, and
Section 61 NLPBA does not include the equivalent to Section 29(6.5) PBSA.

[142] The NL Superintendent pleads that the deemed trust and the lien and charge
under the NLPBA cover the wind-up deficit.

[143] For the reasons described above, the Court will assume for the purposes of the
present decision that the deemed trust and the lien and charge under the NLPBA cover
the wind-up deficit.

d. Property covered

[144] The issue is whether the deemed trust and the lien and charge under the NLPBA
extend to assets beyond the province. More specifically, there are significant proceeds
held by the Monitor resulting from the sale of assets in Québec which the Pension
Parties argue should be subject to the deemed trust and lien and charge under the
NLPBA.
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[145] The Court will assume that the NLPBA, as a matter of Newfoundland and
Labrador law, extends to assets outside the province. The issue is whether Québec law
recognizes the deemed trust and the lien and charge created by Newfoundland and
Labrador law as applying to assets in Québec.

[146] The Pension Parties argue that the deemed trust created under the NLPBA is a
trust established by law, and that as a result it is a valid trust in Québec under Article
1262 C.C.Q. This is not a proper analysis under principles of private international law. It
assumes that “created by law” in Article 1262 C.C.Q. includes foreign laws. Followed to
its logical conclusion, it would mean that any trust created by law anywhere in the world
can validly charge assets in Québec and that the Québec courts must recognize any
such trust. The Court does not agree. Rather, the Court reads Article 1262 C.C.Q. as
being limited to trusts created under Québec law.®® A trust created under a foreign law
will only be recognized in Québec under the relevant rules of private international law.

[147] There are several ways to characterize the issue under the rules of private
international law in Québec.

[148] If it is viewed as a property issue, the rules of private international law in Québec
provide that matters of real rights and their publication are governed by the law of the
place where the property concerned is situated (Article 3097 C.C.Q.). This suggests
that, if the province of Newfoundland and Labrador seeks to create a deemed trust over
property in Québec, Québec will not recognize that the deemed trust extends to
property in Québec.

[149] Similarly, the rules on movable securities provide that the validity of a movable
security is governed by the law of the state in which the property charged with it is
situated at the time of creation of the security (Article 3102 C.C.Q.).

[150] Finally, if it is viewed as a matter of employment law, Article 3118 C.C.Q.
provides that the law of the state where the worker habitually carries out his work
applies to the contract of employment.

[151] The Pension Parties invoke Article 3079 C.C.Q.:

3079. Where legitimate and manifestly preponderant interests so require, effect
may be given to a mandatory provision of the law of another State with which the
situation is closely connected.

In deciding whether to do so, consideration is given to the purpose of the
provision and the consequences of its application.

[152] They argue that the NLPBA is such a mandatory law, and that the Québec courts
should therefore give effect to it.

65 Similarly, Article 1262 C.C.Q. provides that a trust may be established by judgment, but in Gareau

(Faillite de), REJB 1997-03315 (C.S.), par. 33-35, Justice Dalphond held that a constructive trust
created under an Ontario judgment did not create a valid interest against an immoveable in Québec.
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[153] However, the NLPBA only applies to the workers who report to work in the
province of Newfoundland and Labrador, while the SPPA applies to workers who report
for work in the province of Québec. If the NLPBA extended to property in Québec, this
would be to the prejudice of the Québec workers who would see a deemed trust for the
benefit of their co-workers applied to the assets to which the Québec workers report for
work. The Court cannot conclude in these circumstances that the interests of the foreign
workers are “manifestly preponderant” over the interests of the Québec workers.

[154] As a result, the Court concludes that the deemed trust under the NLPBA does
not apply to assets within the province of Québec.

4. Has there been a “liquidation” to trigger the deemed trusts under the
PBSA and the NLPBA ?

[155] The deemed trust under Section 8(2) of the PBSA becomes effective only “[i]n
the event of any liquidation, assignment or bankruptcy” of the employer. The exact
same language is found in Section 32(2) NLPBA and the Court assumes that the words
are to be interpreted in the same way.

[156] The key issue here is whether the CCAA proceedings themselves, or some
event within the CCAA proceedings, constitute a “liquidation, assignment or bankruptcy”
of the employer.

[157] The term “bankruptcy” is the clearest. It must mean a formal bankruptcy under
the Bankruptcy and Insolvency Act,®® following an assignment in bankruptcy by the
debtor or a bankruptcy order issued by the court following a petition in bankruptcy by a
creditor. There are also deemed assignments in bankruptcy on the failure to file a
proposal within the delays or the refusal of a proposal. It is clear in the present matter
that there has not been a bankruptcy in any of these senses.

[1568] The term “assignment” likely refers to an assignment in bankruptcy, even though
that creates an overlap between “bankruptcy” and “assignment”. The alternative is to
read “assignment” more broadly to refer to any assignment of property by the employer.
However, Sections 8(2) PBSA and 32(2) NLPBA go on to refer to “the estate in
liquidation, assignment or bankruptcy”, which suggests that all of the employer's
property has been assigned to a third party and is being administered by the third party.
This brings us back to the notion of an assignment in bankruptcy as opposed to
contractual assignments of property by the employer. Further, how could the deemed
trust attach each time the employer assigns any property? Or if the deemed trust
attaches only once, which assignment of property causes it to attach?

[159] That leaves the third term, “liquidation”. The Monitor, the Wabush CCAA Parties
and the Ville de Sept-iles argue that the term “liquidation” should be limited to formal
liquidation proceedings under a statute such Part XVIII of the Canada Business
Corporations Act.®’ The Pension Parties invite the Court not to give the term

% R.S.C.1985, c. B-3.
57 R.S.C. 1985, c. C-44.
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“liquidation” the narrow technical sense of a formal liquidation. Rather, they suggest that
in the present matter, the Wabush CCAA Parties used the CCAA process in order to
liquidate their assets and that this should be sufficient to trigger the deemed trust
provisions. They argue that this liberal interpretation is in accordance with the presumed
intention of the legislator to protect pension plans and in accordance with a functional
analysis since there has clearly been a liquidation in the present matter.

[160] It is clear in the present matter that the Wabush CCAA parties have liquidated
their assets. With the sale of the Wabush mine in June, the Wabush CCAA parties have
now sold all or substantially all of their assets. However, they did not institute formal
liquidation proceedings. They proceeded instead under the CCAA with what has come
to be known as a “liquidating CCAA”:

Liquidating CCAA: As discussed above, this is a relatively new type of
proceeding in which the debtor’s assets are sold either piecemeal or on a going
concern basis under the CCAA court’'s supervision. The sales may occur
pursuant to a plan that has been approved by the creditors, or they may occur in
the absence of a plan. Notably, many recent CCAA proceedings have been
liquidating CCAAs from the outset. That is, the debtor never intended to present
a reorganization plan to its creditors, and merely applied for CCAA protection so
that it could begin a marketing process to sell substantially all of its assets. In
such cases, the debtor might present a post-sale plan to its creditors that is
essentially a plan of distribution of the sale proceeds, or the debtor may simply
enter bankruptcy proceedings. For reasons that will be discussed further below,
liquidating CCAAs are controversial and may not be consistent with the corporate
rescue purpose of the CCAA.®®

[161] The Court agrees that it is not relevant that the liquidation was done outside the
BIA and the CBCA.

[162] First, the Court notes that the liquidation regime under Part XVIII of the CBCA is
only available to corporations that are solvent (Section 208 CBCA). As a result,
liquidation under the CBCA was never an option for the Wabush CCAA Parties.
Moreover, the deemed trusts under the PBSA and the NLPBA are of limited value in the
case when the employer is solvent.

[163] Further, although the debtor in a CCAA proceeding remains in possession of his
assets, there is a court-appointed monitor and the process is under the supervision of
the court. This is sufficient to meet the requirement of “the estate in liquidation,
assignment or bankruptcy”.

[164] Finally, the conclusion that the deemed trust is triggered by a liquidation under
the BIA but not a liquidation under the CCAA seems to run counter to the idea that
creditors should have analogous entitlements under the CCAA and the BIA.%° It would

& Alfonso NOCILLA, « Is ‘Corporate Rescue’ Working in Canada? » (2012), 53 Can. Bus. L.J. 382, p.
385. See also Re Puratone et al, 2013 MBQB 171, par. 20.
% sun Indalex Finance, LLC v. United Steelworkers, 2013 SCC 6, par. 51.
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also allow the employer to avoid the deemed trust by choosing to proceed under the
CCAA rather than the BIA. The Supreme Court addressed a similar concern in different
circumstances in Indalex in the following way:

[47] The Court of Appeal declined to decide whether a deemed trust arose in
relation to the Executive Plan, stating that it was unnecessary to decide this
issue. However, the court expressed concern that a reasoning that deprived the
Executive Plan’s members of the benefit of a deemed trust would mean that a
company under CCAA protection could avoid the priority of the PBA deemed
trust simply by not winding up an underfunded pension plan. The fear was that
Indalex could have relied on its own inaction to avoid the consequences that flow
from a wind up. | am not convinced that the Court of Appeal’s concern has any
impact on the question whether a deemed trust exists, and | doubt that an
employer could avoid the consequences of such a security interest simply by
refusing to wind up a pension plan. The Superintendent may take a number of
steps, including ordering the wind up of a pension plan under s. 69(1) of
the PBA in a variety of circumstances (see s. 69(1)(d) PBA). The Superintendent
did not choose to order that the plan be wound up in this case.

[Emphasis added]

[165] Similarly, the employer should not be allowed to avoid the priority of the deemed
trust by choosing to liquidate under the CCAA rather than the BIA.

[166] The Court therefore concludes that there has been a liquidation in the present
matter triggering the application of the deemed trusts under the PBSA and the
NLPBA."

[167] The next question is when did it occur? Because the deemed trust attaches to
the employer’s assets at the time of the triggering event, it is important to know exactly
when it occurred. It cannot be a vague date or a range of dates.

[168] In moving away from requiring a filing under the BIA or the CBCA to taking a
more practical view, the Court recognizes that the date of the liquidation may prove to
be a difficult determination and may inject some uncertainty into the process. However,
the Court considers that some uncertainly is a small price to pay for greater protection
of the rights of the pensioners.

[169] In the present matter, the date that the liquidation began is fairly clear.

[170] The Wabush CCAA Parties initiated proceedings under the CCAA on May 19,
2015. Prior to the filing of the CCAA motion, operations at the Wabush Mine had been
permanently shut down. The employees had been terminated or laid off. The Wabush
CCAA Parties had tried unsuccessfully to find buyers and/or investors for the Wabush
mine operations and/or assets.

" \d., par. 47.
" See also Dauphin Plains Credit Union Ltd. v. Xyloid Industries Ltd., [1980] 1 S.C.R. 1182.
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[171] Moreover, when the Wabush CCAA proceedings were initiated, the Bloom Lake
parties were already subject to CCAA proceedings and they had obtained an order
approving a sale and investor solicitation process (“SISP”) for their assets. The SISP
already covered the Wabush mine assets and included the possibility of soliciting
“liquidation proposals”.

[172] With the benefit of hindsight, the Court notes that the Wabush CCAA Parties did
not receive any proposals for investments but only offers to purchase assets. Ultimately,
the Wabush CCAA Parties sold off all or essentially all of their assets in piecemeal
fashion. That was always the likely outcome of the CCAA process.

[173] In these circumstances, the Court concludes that this was a liquidating CCAA
from the outset. The Court therefore concludes that the liquidation started on May 19,
2015 and that the deemed trusts under Section 8(2) PBSA and Section 32(2) NLPBA
came into effect on that date.

[174] The Court notes that there is nothing in any way pejorative about qualifying the
CCAA as a liquidating CCAA. That is a legitimate and increasingly frequent use of
CCAA proceedings. However, a liquidating CCAA should be more analogous to a BIA
proceeding. One of the consequences is that the deemed trusts should be triggered.

[175] Because the Court has concluded that the triggering event occurred when the
CCAA motion was filed, the Court need not decide whether the triggering event must
occur prior to the initial CCAA order, or whether it can occur after the initial CCAA order
but prior to the sale of the assets.”?

5. Are the deemed trusts and other charges valid in the CCAA context?

[176] Given that the PBSA and the NLPBA operate in much the same manner, the
analysis of whether they are applicable in the CCAA context is quite similar. However,
there is one very important distinction: the PBSA is federal legislation and the NLPBA is
provincial legislation. Because both the PBSA and the CCAA are federal legislation, the
issue of how they operate together is a matter of determining Parliament’s intent. With
respect to a provincial deemed trust, the Supreme Court in Indalex stated that:

The provincial deemed trust under the PBA continues to apply in CCAA
proceedings, subject to the doctrine of federal paramountcy.”

a. the NLPBA and the doctrine of federal paramountcy

[177] The Court will consider first the operation of the NLPBA and the doctrine of
federal paramountcy.

2 In Indalex, supra note 69, Justice Deschamps seems to suggest that the triggering event must occur

before the sale (par. 46) while Justices Cromwell (par. 92 and 118) and LeBel (par. 265) state that the
triggering event must occur prior to the CCAA filing. See also Grant Forest Products Inc. (Re), 2013
ONSC 5933, par. 25 and 71, appeal dismissed 2015 ONCA 570, par. 130.

" Indalex, supra note 69, par. 52.
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[178] The Supreme Court recently summarized the doctrine of federal paramountcy in
Lemare Lake:"

e A provincial law will be deemed to be inoperative to the extent that it conflicts
with or is inconsistent with a federal law;

e The first step in the analysis is to determine whether the federal and
provincial laws are validly enacted;

e The second step requires consideration of whether any overlap between the
two laws constitutes a conflict sufficient to render the provincial law
inoperative;

e Two kinds of conflict are at play: (1) an operational conflict, where compliance
with both the federal and provincial law is impossible; and (2) frustration of
purpose, where the provincial law thwarts the purpose of the federal law;

e Operational conflict arises where one enactment says “yes” and the other
says “no”, such that compliance with one is defiance of the other;

e To prove that provincial legislation frustrates the purpose of a federal
enactment, the party relying on the doctrine must first establish the purpose
of the relevant federal statute, and then prove that the provincial legislation is
incompatible with this purpose;

e Paramountcy must be narrowly construed: when a federal statute can be
properly interpreted so as not to interfere with a provincial statute, such an
interpretation is to be applied in preference to another applicable construction
which would bring about a conflict between the two statutes.

[179] In Indalex, the Supreme Court held that the charge in favour of the interim lender
superseded the provincial deemed trust because of the doctrine of federal paramountcy.
The Supreme Court used the language of operational conflict:

[60] In this case, compliance with the provincial law necessarily entails
defiance of the order made under federal law. On the one hand, s. 30(7) of
the PPSA required a part of the proceeds from the sale related to assets
described in the provincial statute to be paid to the plan’s administrator before
other secured creditors were paid. On the other hand, the Amended Initial Order
provided that the DIP charge ranked in priority to “all other security interests,
trusts, liens, charges and encumbrances, statutory or otherwise” (para. 45).
Granting priority to the DIP lenders subordinates the claims of other
stakeholders, including the Plan Members. This court-ordered priority based on
the CCAA has the same effect as a statutory priority. The federal and provincial
laws are inconsistent, as they give rise to different, and conflicting, orders of

™ Saskatchewan (Attorney General) v. Lemare Lake Logging Ltd., 2015 SCC 419, par. 15-27.
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priority. As a result of the application of the doctrine of federal paramountcy, the
DIP charge supersedes the deemed trust.”

[180] The Court followed Indalex when it granted priority to the Interim Lender Charge
over the deemed trust under the NLPBA in June 2015.7°

[181] The issue now is a broader one, whether the deemed trusts under the NLPBA
have any effect in the context of CCAA proceedings.

[182] No one argues that the CCAA and the NLPBA are not validly enacted.

[183] Nothing in the CCAA expressly invalidates deemed trusts under pension
legislation. Section 37(1) CCAA, which was added to the CCAA in 2007, invalidates in
the CCAA context most deemed trusts in favour of the Crown. However, it does not
invalidate deemed trusts in favour of other persons, such as the deemed trust under the
NLPBA. The Court emphasized in its June 2015 decision that certain statements in
Century Services’’ and Aveos’® about deemed trusts should be limited to deemed trusts
in favour of the Crown and should not be applied to all deemed trusts.”

[184] The CCAA provides specific protection for certain pension-related liabilities.
Section 6(6) and (7) CCAA require that the employer provide for certain pension
payments before the court can sanction the compromise or arrangement:

6 (6) If the company participates in a prescribed pension plan for the benefit of its
employees, the court may sanction a compromise or an arrangement in respect
of the company only if

(a) the compromise or arrangement provides for payment of the following
amounts that are unpaid to the fund established for the purpose of the
pension plan:

(i) an amount equal to the sum of all amounts that were deducted
from the employees’ remuneration for payment to the fund,

(ii) if the prescribed pension plan is regulated by an Act of
Parliament,

(A) an amount equal to the normal cost, within the
meaning of subsection 2(1) of the Pension Benefits
Standards Regulations, 1985, that was required to be paid
by the employer to the fund, and

(B) an amount equal to the sum of all amounts that were
required to be paid by the employer to the fund under a
defined contribution provision, within the meaning of

75

7 Indalex, supra note 69, par. 60.

Suspension Order, supra note 9.

" Century Services Inc. v. Canada (Attorney General), 2010 SCC 60, par. 45 and 95.
8 Aveos, supra note 50, par. 74-75.

" Suspension Order, supra note 9, par. 72.
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subsection 2(1) of the Pension Benefits Standards Act,
1985,

(C) an amount equal to the sum of all amounts that were
required to be paid by the employer to the administrator of
a pooled registered pension plan, as defined in subsection
2(1) of the Pooled Registered Pension Plans Act, and

(iii) in the case of any other prescribed pension plan,

(A) an amount equal to the amount that would be the
normal cost, within the meaning of subsection 2(1) of the
Pension Benefits Standards Regulations, 1985, that the
employer would be required to pay to the fund if the
prescribed plan were regulated by an Act of Parliament,
and

(B) an amount equal to the sum of all amounts that would
have been required to be paid by the employer to the fund
under a defined contribution provision, within the meaning
of subsection 2(1) of the Pension Benefits Standards Act,
1985, if the prescribed plan were regulated by an Act of
Parliament,

(C) an amount equal to the sum of all amounts that would
have been required to be paid by the employer in respect
of a prescribed plan, if it were regulated by the Pooled
Registered Pension Plans Act; and

(b) the court is satisfied that the company can and will make the
payments as required under paragraph (a).

(7) Despite subsection (6), the court may sanction a compromise or arrangement
that does not allow for the payment of the amounts referred to in that subsection
if it is satisfied that the relevant parties have entered into an agreement,
approved by the relevant pension regulator, respecting the payment of those
amounts.

[185] Section 36(7) CCAA provides a similar limitation on the court's power to
authorize a sale of assets:

36 (7) The court may grant the authorization [to sell or otherwise dispose of
assets outside the ordinary course of business] only if the court is satisfied that
the company can and will make the payments that would have been required
under paragraphs 6(4)(a) and (5)(a) if the court had sanctioned the compromise
or arrangement.

[186] These provisions are limited in scope. They protect the employee contributions
deducted at source by the employer and not yet remitted to the pension fund as well as
the normal cost payments due by the employer. They do not protect the special
payments due or the wind-up deficiency.



39

Judgment by Justice Hamilton J.S.C. on the Monitor's Amended Motion for Directions,
September 11, 2017

500-11-048114-157 PAGE: 39

[187] There is no operational conflict between these provisions and the deemed trust
under the NLPBA in the sense that the deemed trust under the NLPBA protects
additional amounts that are not protected by the CCAA.

[188] The question is whether the NLPBA frustrates Parliament's purpose by
protecting additional amounts. Did Parliament intend that only the employee
contributions and the normal cost payments be protected or did Parliament provide a
minimum level of protection, leaving it to the provincial legislatures to extend the
protection to additional amounts if they thought it appropriate to do so?

[189] This is not a matter of, as the NL Superintendent puts it in his outline of
argument, “relying on the largely discredited and marginalized doctrine of ‘negative
implication’ or ‘covering the field’.”®° The Court will not assume that Parliament intended
to occupy the field. There is a substantial body of written evidence as to Parliament’s
intent in adopting Sections 6(6) and 36(7) CCAA. There are the submissions made to
Parliament in relation to the protection of pension plans in insolvency, the deliberations
of the committees and of Parliament, and the final decision reached by Parliament.
Justice Deschamps cited the report of the Standing Senate Committee on Banking,
Trade and Commerce in her judgment in Indalex:

[81] There are good reasons for giving special protection to members of
pension plans in insolvency proceedings. Parliament considered doing so before
enacting the most recent amendments to the CCAA, but chose not to (An Act to
amend the Bankruptcy and Insolvency Act, the Companies’ Creditors
Arrangement Act , the Wage Earner Protection Program Act and chapter 47 of
the Statutes of Canada, 2005, S.C. 2007, c. 36, in force September 18, 2009,
S1/2009-68; see also Bill C-501, An Act to amend the Bankruptcy and Insolvency
Act and other Acts (pension protection), 3rd Sess., 40th Parl., March 24, 2010
(subsequently amended by the Standing Committee on Industry, Science and
Technology, March 1, 2011)). A report of the Standing Senate Committee on
Banking, Trade and Commerce gave the following reasons for this choice:

Although the Committee recognizes the vulnerability of current
pensioners, we do not believe that changes to the BIA regarding pension claims
should be made at this time. Current pensioners can also access retirement
benefits from the Canada/Quebec Pension Plan, and the Old Age Security and
Guaranteed Income Supplement programs, and may have private savings and
Registered Retirement Savings Plans that can provide income for them in
retirement. The desire expressed by some of our witnesses for greater protection
for pensioners and for employees currently participating in an occupational
pension plan must be balanced against the interests of others. As we noted
earlier, insolvency — at its essence — is characterized by insufficient assets to
satisfy everyone, and choices must be made.

The Committee believes that granting the pension protection sought by
some of the witnesses would be sufficiently unfair to other stakeholders that we
cannot recommend the changes requested. For example, we feel that super
priority status could unnecessarily reduce the moneys available for distribution to

8 Supra note 39, par. 68.
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creditors. In turn, credit availability and the cost of credit could be negatively
affected, and all those seeking credit in Canada would be disadvantaged.

(Debtors and Creditors Sharing the Burden: A Review of the Bankruptcy and
Insolvency Act and the Companies’ Creditors Arrangement Act (2003), at p. 98;
see also p. 88.)

[82] In an insolvency process, a CCAA court must consider the employer’s
fiduciary obligations to plan members as their plan administrator. It must grant a
remedy where appropriate. However, courts should not use equity to do what
they wish Parliament had done through legislation.®'

[Emphasis added]

[190] The Monitor cites a number of other reports, summaries and bills in his outline of
arguments.

[191] The Pension Parties argue that extrinsic evidence is inadmissible to establish
Parliament’s purpose in a paramountcy analysis. They argue that Parliament’s intention
must be stated in the statute which is said to be paramount. However, in Lemare Lake,
Justice Gascon, speaking for the majority, considered extrinsic evidence of Parliament’s
intention but found it to be insufficient:

[45] This is, in our respectful view, insufficient evidence for casting s. 243’s
purpose so widely. As the Court explained in COPA, at para. 68, “clear proof of
purpose” is required to successfully invoke federal paramountcy on the basis of
frustration of federal purpose. The totality of the evidence presented by amicus
does not meet this high burden. While cases and secondary sources can
obviously be helpful in identifying a provision’s purpose, the sources cited by
amicus merely establish promptness and timeliness as general considerations in
bankruptcy and receivership processes. The absence of sufficient evidence
supporting amicus’s claim about the broad purpose of s. 243 is fatal to his claim.
What the evidence shows instead is a simple and narrow purpose: the
establishment of a regime allowing for the appointment of a national receiver,
thereby eliminating the need to apply for the appointment of a receiver in multiple
jurisdictions.®

[Emphasis added]

[192] In the present matter, the evidence is clear and the conclusion is inescapable.
Parliament was not setting minimum requirements or a floor that must be respected,
while leaving it to the provinces to decide whether in their jurisdictions to protect
additional amounts owing to pension funds. It is clear that Parliament had weighed the
competing interests and decided that this was the protection that all pension plan
members across Canada would receive. It left no room for the provinces.

[193] Itis also important to consider the BIA.

81
82

Indalex, supra note 69, par. 81-82.
Lemare Lake, supra note 74, par. 45.
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[194] The BIA provides a scheme for distribution of the bankrupt’'s assets: it excludes
property that the debtor holds in trust for any other person (Section 67(1)(a)), it
recognizes the rights of secured creditors (Sections 127-134), it provides for the priority
of certain claims (Section 136), it postpones the claims of non-arm’s length parties
(Section 137) and it pays all other claims rateably (Section 141).

[195] There is a substantial body of Supreme Court jurisprudence standing for the
proposition that provinces cannot change this scheme of distribution. The principles
were summarized by Justice Gonthier in Husky Oil:

(1) provinces cannot create priorities between creditors or change the
scheme of distribution on bankruptcy under s. 136(1) of the Bankruptcy Act;

(2) while provincial legislation may validly affect priorities in a non-bankruptcy
situation, once bankruptcy has occurred section 136(1) of the Bankruptcy Act
determines the status and priority of the claims specifically dealt with in that
section;

(3) if the provinces could create their own priorities or affect priorities under
the Bankruptcy Act this would invite a different scheme of distribution on
bankruptcy from province to province, an unacceptable situation; and

(4) the definition of terms such as "secured creditor”, if defined under the
Bankruptcy Act, must be interpreted in bankruptcy cases as defined by the
federal Parliament, not the provincial legislatures. Provinces cannot affect how
such terms are defined for purposes of the Bankruptcy Act.

[.]

(5) in determining the relationship between provincial legislation and the
Bankruptcy Act, the form of the provincial interest created must not be allowed to
triumph over its substance. The provinces are not entitled to do indirectly what
they are prohibited from doing directly;

(6) there need not be any provincial intention to intrude into the exclusive
federal sphere of bankruptcy and to conflict with the order of priorities of the
Bankruptcy Act in order to render the provincial law inapplicable. It is sufficient
that the effect of provincial legislation is to do s0.%

[196] These principles have been applied by the Supreme Court to invalidate a number
of attempts by the provinces to give the Crown priority for certain claims.®* The
argument was that the predecessors of the current Section 136(1)(j)) BIA gave the
federal and provincial Crown a limited priority, and that any attempt by the province to
improve that ranking was inoperative. The argument extended not only to deemed trusts

8 Husky Oil Operations Ltd. v. Minister of National Revenue, [1995] 3 SCR 453, par. 32 and 39.

8 See Deputy Minister of Revenue v. Rainville, [1980] 1 S.C.R. 35; Deloitte Haskins and Sells Ltd. v.
Workers’ Compensation Board, [1985] 1 S.C.R. 785; Federal Business Development Bank v. Quebec
(Commission de la santé et de la sécurité du travail), [1988] 1 S.C.R. 1061; British Columbia v.
Samson Bélair Ltd., [1989] 2 S.C.R. 24.
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but also to other priorities established by the provinces in favour of the Crown which
were not published and were not available generally to other creditors.

[197] The Monitor argues that this same argument applies in the present matter to
invalidate the deemed trust and the lien and charge under the NLPBA as provincial
attempts to change the scheme of distribution in the CCAA.

[198] For the argument to apply in the present matter, there must be two extensions:
(1) the argument must be extended from Crown claims to pension claims, and
(2) the argument must be extended from the BIA to the CCAA.

[199] As for extending the argument from Crown claims to pension claims, there are
two important differences between a Crown claim and a pension claim: (1) the priority of
Crown claims is expressly provided by Section 136(1)(j) BIA, whereas there is a
pension charge created by Sections 81.5 and 81.6 BIA, and (2) the BIA was amended
in 1992 to expressly provide that deemed trusts (Section 67(2)) and security (Section
86(1)) in favour of the Crown (whether federal or provincial) are generally not effective
in bankruptcy, subject to a number of exceptions which are not relevant in this matter.

[200] Neither difference is fatal to the extension of the argument. Pension claims are
not mentioned in Section 136 BIA because they are not preferred claims: some pension
claims are secured claims under Sections 81.5 and 81.6 BIA and in principle the rest
are ordinary unsecured claims in a bankruptcy. It is not necessary that they be
mentioned specifically in Section 136 BIA.

[201] The provisions dealing expressly with Crown claims clearly have no application
to pension claims. However, those provisions were not necessary to conclude that a
provincial priority conflicts with the BIA scheme of distribution. Even though pension
claims are treated differently from Crown claims, they are part of the scheme of
distribution under the BIA and any attempt by the province to change that scheme of
distribution is inoperative.

[202] The argument that the BIA scheme of distribution applies in CCAA proceedings
is more difficult.

[203] There is no statutory scheme of distribution under the CCAA because the CCAA
is not intended to be the vehicle for a liquidation of assets and distribution of the
proceeds. The CCAA is intended as a vehicle for the restructuring of the debtor. In
principle, a plan will be submitted to the creditors and they will have the right to vote on
it. For that reason, there is no need to provide a scheme of distribution.

[204] However, as we have already discussed, the present matter involves a
liquidating CCAA.

[205] In that context, it is clear that the scheme of distribution under the BIA is very
relevant. If the creditors are offered a plan in the context of a liquidating CCAA, it will be
limited to distributing the proceeds of the sale of the debtor’s assets. The creditors will
inevitably compare what they are getting under the plan to what they would get under
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the BIA. If any creditor is offered less under the plan, he will likely vote against the plan
or oppose its approval by the court, with a view to petitioning the debtor into bankruptcy.
Justice Deschamps referred to this in Indalex as the creditors “bargain[ing] in the
shadow of their bankruptcy entitlements”®. As Justice Deschamps wrote in Century
Services:

[47] Moreover, a strange asymmetry would arise if the interpretation giving
the ETA priority over the CCAA urged by the Crown is adopted here: the Crown
would retain priority over GST claims during CCAA proceedings but not in
bankruptcy. As courts have reflected, this can only encourage statute shopping
by secured creditors in cases such as this one where the debtor’s assets cannot
satisfy both the secured creditors’ and the Crown’s claims (Gauntlet, at para. 21).
If creditors’ claims were better protected by liquidation under the BIA , creditors’
incentives would lie overwhelmingly with avoiding proceedings under
the CCAA and not risking a failed reorganization. Giving a key player in any
insolvency such skewed incentives against reorganizing under the CCAA can
only undermine that statute’s remedial objectives and risk inviting the very social
ills that it was enacted to avert.®

[206] In the same way, if the Court concludes that the NLPBA deemed trusts are valid
in a liquidating CCAA but not in a BIA proceeding, then the creditors affected by the
deemed trust will simply put the Wabush CCAA Parties into bankruptcy.

[207] Alternatively, it is frequently the outcome of a liquidating CCAA that no plan is
submitted and the debtor slips into a bankruptcy under the BIA for the purpose of
distributing its assets.

[208] The bottom line is that a liquidating CCAA requires a scheme of distribution and
the only one which makes sense is the scheme of distribution under the BIA. As a
result, and unless there is a contradiction between the CCAA and the BIA, the BIA
scheme of distribution should apply in a liquidating CCAA.

[209] Under Section 81.6 BIA, the same amounts which are protected by Sections 6(6)
and 36(7) CCAA are secured by security on all of the bankrupt’'s assets. There is no
asymmetry. There is no security for the un;)aid special payments and wind-up deficit
and those are treated as unsecured claims.®

[210] In light of all of these circumstances, the Court concludes that it would frustrate
the purpose of Parliament if the deemed trust under the NLPBA operated in the context
of a CCAA proceeding. The doctrine of federal paramountcy therefore renders the
deemed trust under the NLPBA inoperable.

% Indalex, supra note 69, par. 51.

Century Services, supra note 77, par. 47.

Moreover, there is the argument that the pension administrator cannot be a « secured creditor » as a
result of the lien and charge created by Section 32(4) NLPBA because the amounts owing by the
employer are not due to the pension administrator. As a result, it cannot be a « secured creditor » as
that term is defined in the BIA: Harbert Distressed Investment Fund, L.P. v. General Chemical
Canada Ltd., 2007 ONCA 600, par. 32, leave to appeal to Supreme Court refused, 2008 CanLlIl 6391.
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b. the PBSA and Parliament’s intent

[211] The same conflict exists between the CCAA and the PBSA: the PBSA creates a
deemed trust for the special payments due to the pension fund whereas the special
payments are not protected under the CCAA.

[212] Because the CCAA and the PBSA are both federal statutes enacted by the same
legislator, it is not an issue of paramountcy but rather a question of the determination of
the legislator’s intention.

[213] As the Court wrote in its June 2015 judgment:

[74] It is difficult to reconcile Sections 6(6) and 36(7) CCAA with a broad
interpretation of Section 8(2) PBSA. Why would the legislator give specific
protection to the normal payments by amending the CCAA in 2009 if the deemed
trust protecting not only the normal payments but also the special payments was
effective in the CCAA context? Why would the legislator not protect the special
payments under Sections 6(6) and 36(7) CCAA if they were already protected
under a deemed trust? What happens to the deemed trust for the special
payments if there is an arrangement or an asset sale? Because both statutes
were Egopted by the same legislator, we must try to determine the legislator’s
intent.

[214] In Century Services, the Supreme Court was faced with a similar conflict
between the deemed trust for GST under the Excise Tax Act and the CCAA. The
language of the Excise Tax Act® provided that the deemed trust was effective
notwithstanding any law of Canada other than the BIA. Justice Deschamps adopted “a
purposive and contextual analysis to determine Parliament’s true intent” (par. 44) and
examined the “internal logic of the CCAA” (par. 46), before concluding that the deemed
trust for GST was not effective in a CCAA proceeding.

[215] The Court adopts the following reasoning to resolve the conflict:

Given that the pension provisions of the BIA and CCAA came into force much
later than s. 8 of the PBSA, normal interpretation would require that the later
legislation be deemed to be remedial in nature. Likewise, since those provisions
of the BIA and CCAA are the more specific provisions, normal interpretation
would take them to have precedence over the general. Finally, the limited scope
of the protection given to pension claims in the BIA and the CCAA would, by
application of the doctrine of implied exclusion, suggest that Parliament did not
intend there to be any additional protection. In enacting BIA subs. 60(1.5) and
65.13(8) and ss. 81.5 and 81.6 and CCAA subs. 6(6) and 37(6), while not
amending subs. 8(2) of the PBSA (by adding explicit priority language or by
removing the insolvency trigger), Parliament demonstrated the intent that

8 Suspension Order, supra note 9, par. 74.

8 R.S.C. 1985, c. E-15.
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pension claims would have protection in insolvency and restructurings only to the
limited extent set out in the BIA and the CCAA.%

[Emphasis added]

[216] The Court therefore concludes that the PBSA deemed trust is not effective in the
context of the present CCAA proceedings.

6. Conclusions
[217] As a result of the foregoing, the Court comes to the following conclusions:

1. The trusts created under the SPPA, PBSA and NLPBA are not enforceable in
CCAA proceedings;

2. However, the employee contributions and the normal cost payments are
protected to the extent provided for by Sections 6(6) and 37(6) of the CCAA.

[218] To provide greater clarity, the Court responds as follows to the questions raised
by the Monitor in paragraph 76 of his Motion for Directions:

a) “Liquidation” under Sections 8(2) PBSA and 32(2) NLPBA includes a
liquidating plan under the CCAA,;

b) A “liquidation” within the meaning of Sections 8(2) PBSA and 32(2)
NLPBA commenced when the Wabush CCAA Parties made a motion
seeking CCAA protection on May 20, 2015;

c) Not answered.

d) The wind-up deficit is not covered by the PBSA deemed trust. The Court
has assumed that it is covered by the deemed trust under the NLPBA, but
has not come to any conclusion on the question;

e) Not answered.

f) Nothing in the NLPBA limits the assets covered by the deemed trust to
assets located in the province of Newfoundland and Labrador;

g) The Court would not recognize or enforce the deemed trust under the
NLPBA against assets located in the province of Québec.

[219] Finally, with respect to the orders sought by the Representative Employees in
their Argumentation Outline, the Court adds that the Plans are governed by the PBSA
for the railway employees, by the SPPA for the non-railway employees who reported for
work in Québec, and by the NLPBA for the non-railway employees who reported for
work in NL.

% Sam Babe, “What About Federal Pension Claims? The Status of Pension Benefits Standards Act,
1985 and Pooled Registered Pension Plans Act Deemed Trust Claims in Insolvency” (2013), 28
N.C.D.Rev. 25, p. 30. See also Aveos, supra note 50, par. 76-77, 84.
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[220] At the outset, the Court said it would reserve the rights of the parties to ask the
Court to revise the conclusions of the present judgment if: (1) the NLCA decides that the
interpretation of the NLPBA is different from the interpretation that the Court assumed,
and (2) that difference is material to the Court’s conclusions.

[221] However, based on its analysis and conclusions in the present judgment, the
Court can now remove that reserve, because the interpretation of the NLPBA was not
material to the Court’s conclusions.

[222] If the NLCA disagrees with the Court on any issue other than the interpretation of
the NLPBA, that will be a matter that the parties can raise on appeal.

FOR THESE REASONS, THE COURT:

[223] GRANTS the Motion by the Monitor for Directions with respect to Pension
Claims;

[224] DECLARES that the trusts created under the SPPA, PBSA and NLPBA are not
enforceable in CCAA proceedings;

[225] DECLARES that the employee contributions and the normal cost payments are
protected to the extent provided for by Sections 6(6) and 37(6) of the CCAA,;

[226] THE WHOLE WITHOUT COSTS.

Stephen W. Hamilton, J.S.C.
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SCHEDULE I

PROCEEDINGS AND STATUTORY PROVISIONS



Québec Court of Appeal File Nos. 500-09-027075-175, 500-09-027076-173, 500-09-027077-171, 500-09-027082-171

CHART OF APPELLANTS' ISSUES FOR DETERMINATION BY THE QUEBEC COURT OF APPEAL
Hearing Date: June 11-12, 2018

Rule Reference: Article 42 of Civil Practice Regulation’

1. Did the CCAA Judge err in holding that the deemed trusts in Newfoundland and Labrador Pension Benefits Act,
1997, S.N.L. 1996, c. P-4.01 ("NLPBA") and the Québec Supplemental Pension Plans Act, chapter R-15.1 ("SPPA") *

MAIN APPEALS

are inoperative in the Wabush Mines CCAA proceedings based on the doctrine of paramountcy?

Appellants
Parties Salaried employees and United Steelworkers Attorney General of Newfoundland
retirees Canada for Office of Superintendent of
Superintendent of Pensions
Financial Institutions
Position Yes Yes Yes Yes
QCA File Number 500-09-027077-171 at 500-09-027075-175 at 500-09-027076-173 500-09-027082-171 at
para. 24 paras. 11-23 paras. 12-18
Standard of review Correctness Correctness Correctness Correctness

* If it is determined that the SPPA creates deemed trusts — see issue #2 below
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2. Did the CCAA Judge err in holding that sections 49 and 264 of the SPPA are not sufficient to create deemed trusts in
respect of the unpaid going concern payments and special payments owing by the employer to a pension plan in the

context of the Wabush Mines CCAA proceedings?

Appellants
Parties Salaried employees and United Steelworkers Attorney General of Newfoundland
retirees Canada for Office of Superintendent of
Superintendent of Pensions
Financial Institutions
Positon Yes Yes No position No representations
QCA File Number 500-09-027077-171 at 500-09-027075-175 at
para. 21 paras. 29-33
Standard of review Correctness Correctness

3. Did the CCAA Judge err in holding that the deemed trusts in Pension Benefits Standards Act, 1985, R.S.C., 1985, c.
32 ("PBSA") are inoperative in the Wabush Mines CCAA proceedings because they conflict with Parliament’s intent?

Appellants
Parties Salaried employees and United Steelworkers Attorney General of Newfoundland
retirees Canada for Office of Superintendent of
Superintendent of Pensions
Financial Institutions
Position Yes Yes Yes No representations

QCA File Number

500-09-027077-171 at
para. 25

500-09-027075-175 at
paras. 11-23

500-09-027076-173 at
para. 20

Standard of review

Correctness

Correctness

Correctness

Correctness
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4. a) Did the CCAA Judge err in holding that the PBSA applies exclusively to those Wabush Mines Salaried Plan

Members and USW Plan Members who as employees worked on the Wabush Mines railway?

Appellants
Parties Salaried employees and United Steelworkers Attorney General of Newfoundland
retirees Canada for Office of Superintendent of
Superintendent of Pensions
Financial Institutions
Position Yes* Yes* No* No*

QCA File Number

500-09-027077-171 at
para. 20

500-09-027075-175 at
paras. 24-28

Standard of review

Correctness

Correctness

* The Salaried employees and retirees and USW disagree with OSFI on an aspect of this issue. The Salaried employees and retirees and USW say that the
NLPBA (with its more advantageous deemed trusts for pension plan members) applies to all the Wabush Mines Salaried Plan and Union Plan members
concurrently and overlapping with the PBSA. OSFI says that the PBSA applies exclusively to the pension plan members who as employees used to work on the
Wabush Mines railway (railways being a federal undertaking), to the exclusion of the NLPBA.

b) Did the CCAA Judge err in holding that the SPPA applies exclusively to those Wabush Mines Salaried Plan
Members (and USW Plan Members) who as employees were non-railway employees and who reported for
work in Quebec?

Appellants
Parties Salaried employees and United Steelworkers Attorney General of Newfoundland
retirees Canada for Office of Superintendent of
Superintendent of Pensions
Financial Institutions
Position Yes* Yes* No* No*

QCA File Number

500-09-027077-171 at
para. 20

500-09-027075-175 at
paras. 24-28

Standard of review

Correctness

Correctness
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* The Salaried employees and retirees and USW assert that the NLPBA (with its more advantageous deemed trusts for pension plan members) applies to all the
pension plan members, concurrently and overlapping with the SPPA, not just to those members who as employees used to reported for work in Québec. In the
absence of Retraite Québec in the appeal, OSFI and the Superintendent say that the SPPA applies exclusively to the non-railway pension plan members who as

employees used to report for work in Québec, to the exclusion of the NLPBA.

c) Did the CCAA Judge err in holding that the NLPBA applied exclusively to those Wabush Mines Salaried Plan Members
(and USW Plan Members) who as employees were non-railway employees and reported for work in Newfoundland?

Appellants
Parties Salaried employees and United Steelworkers Attorney General of Newfoundland
retirees Canada for Office of Superintendent of
Superintendent of Pensions
Financial Institutions
Positon Yes* Yes* No* No*
QCA File Number 500-09-027077-171 at 500-09-027075-175 at
para. 20 paras. 24-28
Standard of review Correctness Correctness Correctness Correctness

* The Salaried employees and retirees and USW disagree with the Newfoundland Superintendent on an aspect of this issue. The Salaried employees and retirees
and USW assert that the NLPBA (and its more advantageous deemed trusts for pension plan members) applies to all the Wabush Mines Salaried Plan and Union
Plan members concurrently and overlapping with the SPPA and PBSA. The Superintendent says that the NLPBA applies exclusively to the pension plan members
who as employees reported for work in Newfoundland only.

5. Did the CCAA Judge err in holding that the deemed trusts in section 32 of the NLPBA do not apply to the Wabush
Mines' assets located in the Province of Quebec and the sales proceeds therefrom?

Appellants
Parties Salaried employees and United Steelworkers Attorney General of Newfoundland
retirees Canada for Office of Superintendent of
Superintendent of Pensions
Financial Institutions
Positon Yes Yes No position Yes
QCA File Number 500-09-027077-171 at 500-09-027075-175 at 500-09-027076-173 500-09-027082-171 at
para. 22 paras. 41-45 paras 23-24
Standard of review Correctness Correctness Correctness
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6. Did the CCAA Judge err in holding that the scheme of distribution to creditors of the Bankruptcy and Insolvency Act
applies in the Wabush Mines CCAA proceedings?

Appellants
Parties Salaried employees and United Steelworkers Attorney General of Newfoundland
retirees Canada for Office of Superintendent of
Superintendent of Pensions
Financial Institutions
Positon Yes Yes Yes Yes
QCA File Number 500-09-027077-171 at 500-09-027075-175 at 500-09-027076-173 500-09-027082-171 at
para. 23 paras. 15-16 paras 19-22
Standard of review Correctness Correctness Correctness Correctness

7. Did the CCAA Judge err in holding that the priority of the NLPBA, SPPA, and/or PBSA deemed trusts for amounts
owing by the employer to the Wabush Mines pension plans as against a secured claim is dependent on the deemed
trusts coming into effect before the secured claim?

Appellants
Parties Salaried employees and United Steelworkers Attorney General of Newfoundland
retirees Canada for Office of Superintendent of
Superintendent of Pensions
Financial Institutions
Positon Yes Yes Yes Yes
QCA File Number 500-09-027075-175 at 500-09-027076-173
paras. 34-40
Standard of review Correctness Correctness Correctness Correctness
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8. Should the CCAA judge have determined if the going concern payments were required to have been made by the
employer to the Wabush Mines Union Plan for the period from December 17 to 31, 2015 (i.e., the balance owing to the
pension plan for the month of December 2015, following the wind up of the pension plan as of December 16, 2015)?

Appellants
Parties Salaried employees and United Steelworkers Attorney General of Newfoundland
retirees Canada for Office of Superintendent of
Superintendent of Pensions
Financial Institutions
Positon Yes Yes Yes Yes
QCA File Number 500-09-027076-173
Standard of review Correctness Correctness Correctness Correctness

! Article 42. Argument. Each Argument shall be divided into 5 parts:

Part | (Facts): the appellant shall succinctly recite the facts. The respondent may comment and relate additional facts;
Part Il (Issues in Dispute): the appellant shall concisely enumerate the issues in dispute. The respondent may answer and state any other relevant issue;
Part Il (Submissions): each party shall develop its submissions, with specific reference to the content of the schedules;
Part IV (Conclusions): each party shall state the precise conclusions it seeks;
Part V (Authorities): each party shall prepare a list of authorities in the order in which they appear in the Argument, with a specific reference to the paragraph(s) at

which they are cited.

KM-3086387v2
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Preliminary Questions (see reasons by Bich J.C.A., 2017 QCCA 1828)

A. Was an incidental appeal required for the Monitor, as respondent, and the City of Sept-lles, as mise-en-cause, to make the arguments and raise the additional
questions outlined in their respective Notices of Appeal filed on a de bene esse basis?

Appellants Incidental Appellants
Parties Salaried Employees | United Steelworkers | Attorney General of | Newfoundland Monitor City of Sept-lles
and Retirees Canada (OSFI) Superintendent
of Pensions
Position No No
File / Reference Notice of Appeal, Notice of Appeal,
paras. 10-15 paras. 7-9

B. If an incidental appeal

was required, was it necessary for the Monitor and the City of Sept-iles to seek leave to bring

their respective incidental appeals?

Appellants Incidental Appellants
Parties Salaried Employees | United Steelworkers | Attorney General of | Newfoundland Monitor City of Sept-iles i
and Retirees Canada (OSFI) Superintendent
of Pensions
Position No No

File / Reference

Application for Leave
paras. 6-7

Application for Leave
para. 6

C. If leave to appeal was

necessary, should leave be granted to the Monitor and to City of Sept-iles to bring their respective incidental appeals?

Appellants - Incidental Appellants
Parties Salaried Employees | United Steelworkers | Attorney General of | Newfoundland Monitor City of Sept-lles
and Retirees Canada (OSFI) Superintendent
of Pensions
Position Yes Yes
File / Reference Application for Leave | Application for Leave
paras. 8-10 paras. 8-14
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Main Appeals

1. Did the CCAA Judge err in holding that the deemed trusts in Newfoundland and Labrador Pension Benefits Act, 1997, S.N.L. 1996, c. P-4.01 ("NLPBA") and the
Québec Supplemental Pension Plans Act, chapter R-15.1 ("SPPA") are inoperative in the Wabush Mines CCAA proceedings based on the doctrine of paramou ntcy?

Appellants

Incidental Appellants

Parties Salaried Employees | United Steelworkers | Attorney General of | Newfoundland Monitor City of Sept-lles
and Retirees Canada (OSFI) Superintendent
[ o of Pensions
Position Yes Yes Yes Yes No No
File | Reference 500-09-027077-171 | 500-09-027075-175 | 500-09-027076-173 | 500-09-027082-171 | Notice of Appeal,
at para. 24 at paras. 11-23 at paras. 12-18 paras. 10 and 14
Standard of Review | Correctness Correctness Correctness Correctness Correctness Correctness

2. Did the CCAA Judge

payments and special payments owing by the employer to a pension plan in the context of the Wabush Mines CCAA proceedings?

err in holding that sections 49 and 264 of the SPPA are not sufficient to create deemed trusts in respect of the unpaid going concern

Appellants Incidental Appellants

Parties Salaried Employees | United Steelworkers | Attorney General of | Newfoundland Monitor City of Sept-les

and Retirees Canada (OSFI) Superintendent

of Pensions

Position Yes Yes No position No representations | No No
File | Reference 500-09-027077-171 | 500-09-027075-175 Notice of Appeal

at para. 21 at paras. 29-33 Conclusion [C]
Standard of Review | Correctness Correctness Correctness Correctness

3. Did the CCAA Judge err in holding that the deemed trusts in Pension Benefits Standards Act, 1985, R.S.C., 1985, c. 32 ("PBSA") are inoperative in the Wabush

Mines CCAA proceedings because they conflict with Parliament's intent?

Appellants

Incidental Appellants

Parties Salaried Employees | United Steelworkers | Attorney General of | Newfoundland Monitor City of Sept-lles
and Retirees Canada (OSFI) Superintendent
of Pensions
Position Yes Yes Yes No representations No No
File | Reference 500-09-027077-171 | 500-09-027075-175 | 500-09-027076-173 Notice of Appeal,
at para. 25 at paras. 11-23 at para. 20 paras. 10 and 14
Standard of Review | Correctness Correctness Correctness Correctness Correctness
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4. a) Did the CCAA Judge err in holding that the PBSA applies exclusively to those Wabush Mines Salaried Plan Members and USW Plan Members who as

employees worked on the Wabush Mines railway?

B Appellants Incidental Appellants

Parties Salaried Employees | United Steelworkers | Attorney General of | Newfoundland Monitor City of Sept-lles

and Retirees Canada (OSFI) Superintendent

of Pensions

Position | Yes Yes No No No No
File I Reference 500—09-027077-1?1 ' 500-09-027075-175 Notice of Appeal

at para. 20 at paras. 24-28 Conclusion [E]
Standard of Review | Correctness Correctness Correctness Correctness |

4. b) Did the CCAA Judge err in holding that the SPPA applies exclusively to those Wabush Mines Salaried Plan Members (and USW Plan Members) who as

employees were non-railway employees and who reported for work in Quebec?

Appellants Incidental Appellants

Parties Salaried Employees | United Steelworkers | Attorney General of | Newfoundland Monitor City of Sept-lles

and Retirees Canada (OSFI) Superintendent

of Pensions

Position Yes Yes No No No No
File | Reference 500-09-027077-171 | 500-09-027075-175 Notice of Appeal

at para. 20 at paras. 24-28 Conclusion [F]
Standard of Review | Correctness Correctness Correctness Correctness

employees were non-railway employees and reported for work in Newfoundland?

4. c) Did the CCAA Judge err in holding that the NLPBA applied exclusively to those Wabush Mines Salaried Plan

Members (and USW Plan Members) who as

o |

Appellants Incidental Appellants

Parties Salaried Employees | United Steelworkers | Attorney General of | Newfoundland Monitor City of Sept-iles

and Retirees Canada (OSFI) Superintendent

of Pensions

Position Yes Yes No position No representations No No
File / Reference 500-09-027077-171 | 500-09-027075-175 Notice of Appeal

at para. 20 at paras. 24-28 Conclusion [D]
Standard of Review | Correctness Correctness Correctness Correctness
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5. Did the CCAA Judge err in holding that the deemed trusts in section 32 of the NLPBA do not apply to the Wabush Mines' assets located in the Province of Quebec
and the sales proceeds therefrom?

o ]

) B | Appellants ' Incidental Appellants
Parties Salaried Employees | United Steelworkers | Attorney General of | Newfoundland Monitor City of Sept-iles
and Retirees Canada (OSFI) Superintendent
of Pensions
Position Yes Yes No position Yes No No
File / Reference 500-09-027077-171 500-09-027075-175 500-09-027082-171 Notice of Appeal
at para. 22 at paras. 41-45 at paras. 23-24 Conclusion [l]
Standard of Review | Correctness Correctness Correctness Correctness Correctness

Dominant Error

. Did the CCAA Judge err in holding that the scheme of distribution to creditors of the Bankruptcy and Insolvency Act applies in the Wabush Mines CCAA
roceedings?
Appellants Incidental Appellants
Parties Salaried Employees | United Steelworkers | Attorney General of | Newfoundland Monitor City of Sept-lles
and Retirees Canada (OSFI) Superintendent
of Pensions
Position Yes Yes Yes Yes No, and in any event | No
not determinative
File / Reference 500-09-027077-171 | 500-09-027075-175 | 500-09-027076-173 | 500-09-027082-171 | n/a
at para. 23 at paras. 15-16 at paras. 19-22
Standard of Review | Correctness Correctness Correctness Correctness Manifest and Manifest and

Dominant Error
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7. Did the CCAA Judge err in holding that the priority of the NLPBA, SPPA, and/or PBSA deemed trusts for amounts owing by the employer to the Wabush Mines

pension plans as against a secured claim is dependent on the deemed trusts coming into effect before the secured claim?

Appellants Incidental Appellants
Parties Salaried Employees | United Steelworkers | Attorney General of | Newfoundland Monitor City of Sept-lles
and Retirees Canada (OSFI) Superintendent
of Pensions

Position Yes Yes Yes Yes No No in general, but
yes specifically
for municipal tax
prior claims, which
always rank ahead
irrespective of timing

File / Reference 500-09-027075-175 | 500-09-027076-173 n/a

at paras. 34-40
Standard of Review | Correctness Correctness Correctness Correctness Correctness Correctness

8. Should the CCAA Judge have determined if the going concern payments were required to have been made by the employer to the Wabush Mines Union Plan for
the period from December 17 to 31, 2015 (i.e., the balance owing to the pension plan for the month of December 2015, following the wind up of the pension plan as
of December 16, 2015)?

Appellants Incidental Appellants
Parties Salaried Employees | United Steelworkers | Attorney General of | Newfoundland Monitor City of Sept-lles
and Retirees Canada (OSFI) Superintendent
of Pensions
Position Yes Yes Yes Yes No No representations
File | Reference 500-09-027076-173 n/a
Standard of Review | Correctness Correctness Correctness Correctness n/a
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Incidental Appeals

Subsidiary question arising out of question 1. above:

9. If the deemed trust of Section 32 NLPBA is operative and enforceable in CCAA proceedings, did the CCAA Judge err in assuming that such deemed trust covers
the wind-up deficit of pension plans?

Appellants Incidental Appellants
Parties Salaried Employees | United Steelworkers | Attorney General of | Newfoundland Monitor City of Sept-iles
and Retirees Canada (OSFI) Superintendent
of Pensions
Position Yes (should have Yes

ruled on the issue
and found that it
does not cover it)

i

File /| Reference

Notice of Appeal,
paras. 24-31
Conclusions [G] [H]

Standard of Review

Correctness

Correctness

Subsidiary questions arising out of questions 1. and 3. above:

10. If deemed trusts under either NLPBA or PBSA are operative and enforceable in CCAA proceedings, did the CCAA Judge err in holding that a liquidation within
the meaning of Section 32 NLPBA and Section 8 PBSA occurred in the present Wabush CCAA Proceedings?

Appellants Incidental Appellants
Parties Salaried Employees | United Steelworkers | Attorney General of | Newfoundland Monitor City of Sept-lles
and Retirees Canada (OSFI) Superintendent
of Pensions

Position Yes Yes
File / Reference Notice of Appeal,

paras. 17-19, 23

Conclusion [C]
Standard of Review Correctness Correctness
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11. If deemed trusts under either NLPBA or PBSA are operative and enforceable in CCAA proceedings and a liquidation did occur, did the CCAA Judge err in finding
that such liquidation triggering the deemed trusts had taken place on the date of the initial CCAA filing, i.e. May 19, 20157

B Appellants Incidental Appellants
Parties Salaried Employees | United Steelworkers | Attorney General of | Newfoundland Monitor City of Sept-lles
and Retirees Canada (OSFI) Superintendent
of Pensions

Position Yes Yes
File / Reference Notice of Appeal,

para. 18

Conclusion [C]
Standard of Review Correctness Correctness

12. If deemed trusts under either NLPBA or PBSA are operative and enforceable in CCAA proceedings and a liquidation is found to have occurred, but only after the
initial CCAA filing, should the Court of Appeal answer the question left open by the CCAA Judge as to whether the triggering event giving rise to deemed trusts must
occur prior to the CCAA Initial Order to be effective? (see para. 175 of the judgment a quo)

before filing)

Appellants Incidental Appellants
Parties Salaried Employees | United Steelworkers | Attorney General of | Newfoundland Monitor City of Sept-lles
and Retirees Canada (OSFI) Superintendent
of Pensions
Position Yes (must occur Yes

File / Reference

Notice of Appeal,
paras. 20-23
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Subsidiary questions arising out of questions 1., 2. and 3. above (akin to question 5. with respect to NLPBA):

13. If a deemed trust pursuant to the SPPA exists, and is enforceable and operative in CCAA Proceedings, should the Court of Appeal determine to which assets (or

proceeds thereof) can such deemed trust attach?

Appellants

Incidental Appellants

' Parties

Position

Salaried Employees
and Retirees

S

United Steelworkers

Attorney General of
Canada (OSFI)

Newfoundland
Superintendent
of Pensions

Monitor

City of Sept-iles

Yes (should only
attach to Quebec
assets)

Yes (should only
attach to Québec
assets)

File / Reference

Naotice of Appeal,
paras. 11, 13 and 15
Conclusions [B] [J]

14. If the deemed trust arising under the PBSA is enforceable and operative in CCAA proceedings, should the

(or proceeds thereof) can such deemed trust attach?

Appellants

Court of Appeal determine to which assets

Incidental Appellants

Parties

Salaried Employees
and Retirees

United Steelworkers

Position

Attorney General of
Canada (OSFI)

Newfoundland
Superintendent
of Pensions

Monitor

City of Sept-les

Yes (should only
attach to railway
assets)

Yes (should only
attach to railway
assets)

File / Reference

Notice of Appeal,
paras. 11, 13 and 15
Conclusions [B] [K]
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Subsidiary question arising out of questions 1., 2., 3. and 5. above (further to question 7. above):

15. If a deemed trust (or lien and charge) arising under either the SPPA, the PBSA or the NLPBA is enforceable and operative in CCAA proceedings and attaches to
assets located in Québec, should the Court of Appeal answer the question left open by the CCAA Judge as to whether the prior claim of the City of Sept-lles takes
priority over any such deemed trust (or lien and charge), whether pre-existing or not? (see paras. 127-128 of the judgment a quo)

File / Reference

- Appellants Incidental Appellants
Parties Salaried Employees | United Steelworkers | Attorney General of | Newfoundland Monitor City of Sept-lles
and Retirees Canada (OSFI) Superintendent
L of Pensions
Position Yes Yes (prior claim

primes deemed trust
and lien and charge)

Notice of Appeal,
para. 32
Conclusions [B] [L]

Notice of Appeal,
para. 17
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Minutes of the case-management hearing before justice Savard, J.C.A., December 13, 2017

COUR D'APPEL

No. 500-09-027075-175, 500-09-027076-173, 500-09-027077-171,
500-09-027082-171
(500-11-048114-157)

PROCES-VERBAL — CONFERENCE DE GESTION

DATE : 13 décembre 2017

En appel d’'un jugement rendu le 11 septembre 2017
par 'honorable juge Stephen W. Hamilton
de la Cour Supérieure
district de Montréal

PRESIDENTE : L'honorable Manon Savard, J.C.A.
GREFFIERE : Me Julie Devroede

Dans [l'affaire de la Loi sur les arrangements avec les créanciers des
compagnies, L.R.C. 1985, Ch. C-36, telle qu'amendée.

Présents par conférence téléphonique:

No : 500-09-027075-175

APPELANTS AVOCAT
SYNDICAT DES METALLOS, Me DANIEL BOUDREAULT
SECTION LOCALE 6254 (Philion, Leblanc, Beaudry, avocats,
SYNDICAT DES METALLOS, S.A)
SECTION LOCALE 6285
INTIMEE AVOCATS
FTI CONSULTING CANADA INC. Me CHRYSTAL ASHBY
Me SYLVAIN RIGAUD

(Norton Rose Fulbright Canada
S.EN.C.RL., s.rl)
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2
MIS EN CAUSE AVOCATS
BLOOM LAKE GENERAL PARTNER
LIMITED
QUINTO MINING CORPORATION
8568391 CANADA LIMITED
CLIFFS QUEBEC IRON MINING ULC
WABUSH IRON CO. LIMITED Ve BERNARD BOUCHER
e
WABUSH RESOURCES INC. (Blake, Cassels & Graydon s.e.n.c.r.l.)
THE BLOOM LAKE IRON ORE MINE
LIMITED PARTNERSHIP
BLOOM LAKE RAILWAY COMPANY
LIMITED
WABUSH MINES
ARNAUD RAILWAY COMPANY
WABUSH LAKE RAILWAY
COMPANY LIMITED
MICHAEL KEEPER Me ANDREW J. HATNAY
TERENCE WATT (Koskie Minsky LLP)
DAMIEN LEBEL
NEIL JOHNSON, en leur qualité de Me NICOLAS BROCHU
représentants désignés Fishman Flanz Meland Paquin
PROCUREURE GENERALE DU Me PIERRE LECAVALIER
CANADA Me JOSHUA WILNER
(Ministere de la Justice Canada)
THE SUPERINTENDANT OF Me EDWARD BECHARD-TORRES
PENSIONS représentant HER (IMK S.EN.C.RL/IMKL.L.P.)
MAJESTY IN RIGHT OF
NEWFOUNDLAND AND LABRADOR ABSENT
VILLE DE SEPT-ILES Me MARTIN ROY
(Stein Monast S.E.N.C.R.L. Avocats)
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MORNEAU SHEPELL LTD. ABSENTE ET NON REPRESENTEE

RETRAITE QUEBEC ABSENTE ET NON REPRESENTEE

No : 500-09-027076-173

APPELANTE AVOCAT
PROCUREURE GENERALE DU Me PIERRE LECAVALIER
CANADA Me JOSHUA WILNER

(Ministére de la Justice Canada)

INTIMEE AVOCATE

FTI CONSULTING CANADA INC. Me CHRYSTAL ASHBY
Me SYLVAIN RIGAUD
(Norton Rose Fulbright Canada
S.E.N.C.RL., s.rl)




67

Minutes of the case-management hearing before justice Savard, J.C.A., December 13, 2017

MIS EN CAUSE AVOCATS

BLOOM LAKE GENERAL PARTNER
LIMITED

QUINTO MINING CORPORATION
8568391 CANADA LIMITED
CLIFFS QUEBEC IRON MINING ULC
WABUSH IRON CO. LIMITED
WABUSH RESOURCES INC.

THE BLOOM LAKE IRON ORE MINE
LIMITED PARTNERSHIP

BLOOM LAKE RAILWAY COMPANY
LIMITED

WABUSH MINES
ARNAUD RAILWAY COMPANY

WABUSH LAKE RAILWAY
COMPANY LIMITED

Me BERNARD BOUCHER
(Blake, Cassels & Graydon s.e.n.c.r.l.)

MICHAEL KEEPER
TERENCE WATT
DAMIEN LEBEL Me ANDREW J. HATNAY
NEIL JOHNSON, en leur qualité de (Koskie Minsky LLP)
représentants désignés -
Me NICOLAS BROCHU
Fishman Flanz Meland Paquin

THE SUPERINTENDANT OF Me EDWARD BECHARD-TORRES
PENSIONS représentant HER (IMK S.E.N.C.R.L/IMK L.L.P.)
MAJESTY IN RIGHT OF
NEWFOUNDLAND AND LABRADOR ABSENT
VILLE DE SEPT-ILES Me MARTIN ROY

(Stein Monast S.E.N.C.R.L. Avocats)
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5
SYNDICAT DES METALLOS, Me DANIEL BOUDREAULT
SECTION LOCALE 6254 (Philion, Leblanc, Beaudry, avocats,
SYNDICAT DES METALLOS, S.A)
SECTION LOCALE 6285
MORNEAU SHEPELL LTD. ABSENTE ET NON REPRESENTEE
RETRAITE QUEBEC ABSENTE ET NON REPRESENTEE

No : 500-09-027077-171

APPELANTS AVOCATS
MICHAEL KEEPER Me ANDREW J. HATNAY
TERENCE WATT (Koskie Minsky LLP)
DAMIEN LEBEL
NEIL JOHNSON, en leur qualité de Me NICOLAS BROCHU
représentants désignés Fishman Flanz Meland Paquin
INTIMEE AVOCATE
FTI CONSULTING CANADA INC. Me CHRYSTAL ASHBY
Me SYLVAIN RIGAUD
(Norton Rose Fulbright Canada
S.E.N.C.RL., s.rl)
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MIS EN CAUSE

AVOCATS

BLOOM LAKE GENERAL PARTNER
LIMITED

QUINTO MINING CORPORATION
8568391 CANADA LIMITED
CLIFFS QUEBEC IRON MINING ULC
WABUSH IRON CO. LIMITED
WABUSH RESOURCES INC.

THE BLOOM LAKE IRON ORE MINE
LIMITED PARTNERSHIP

BLOOM LAKE RAILWAY COMPANY
LIMITED

WABUSH MINES
ARNAUD RAILWAY COMPANY

WABUSH LAKE RAILWAY
COMPANY LIMITED

Me BERNARD BOUCHER
(Blake, Cassels & Graydon s.e.n.c.r.l.)

MORNEAU SHEPELL LTD.

ABSENTE ET NON REPRESENTEE

RETRAITE QUEBEC

ABSENTE ET NON REPRESENTEE

THE SUPERINTENDANT OF
PENSIONS représentant HER
MAJESTY IN RIGHT OF
NEWFOUNDLAND AND LABRADOR

Me EDWARD BECHARD-TORRES
(IMK S.EN.C.R.L/IMK L.L.P.)

ABSENT

VILLE DE SEPT-ILES

Me MARTIN ROY
(Stein Monast S.E.N.C.R.L. Avocats)

SYNDICAT DES METALLOS,
SECTION LOCALE 6254
SYNDICAT DES METALLOS,
SECTION LOCALE 6285

Me DANIEL BOUDREAULT
(Philion, Leblanc, Beaudry, avocats,
S.A)
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PROCUREURE GENERALE DU
CANADA

Me PIERRE LECAVALIER
Me JOSHUA WILNER
(Ministére de la Justice Canada)

No : 500-09-027082-171

APPELANTE

AVOCAT

THE SUPERINTENDANT OF

Me EDWARD BECHARD-TORRES

PENSIONS représentant HER (IMK S.E.N.C.R.L/IMK L.L.P,)
MAJESTY IN RIGHT OF
NEWFOUNDLAND AND LABRADOR ABSENT
INTIMEE AVOCATE

FTI CONSULTING CANADA INC.

Me CHRYSTAL ASHBY
Me SYLVAIN RIGAUD
(Norton Rose Fulbright Canada
S.EN.CR.L, s.rl)
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MIS EN CAUSE

AVOCATS

BLOOM LAKE GENERAL PARTNER
LIMITED

QUINTO MINING CORPORATION
8568391 CANADA LIMITED
CLIFFS QUEBEC IRON MINING ULC
WABUSH IRON CO. LIMITED
WABUSH RESOURCES INC.

THE BLOOM LAKE IRON ORE MINE
LIMITED PARTNERSHIP

BLOOM LAKE RAILWAY COMPANY
LIMITED

WABUSH MINES
ARNAUD RAILWAY COMPANY

WABUSH LAKE RAILWAY
COMPANY LIMITED

Me BERNARD BOUCHER
(Blake, Cassels & Graydon s.e.n.c.r.l.)

MICHAEL KEEPER
TERENCE WATT
DAMIEN LEBEL
NEIL JOHNSON, en leur qualité de
représentants désignés

Me ANDREW J. HATNAY
(Koskie Minsky LLP)

Me NICOLAS BROCHU
Fishman Flanz Meland Paquin

MORNEAU SHEPELL LTD.

ABSENTE ET NON REPRESENTEE

RETRAITE QUEBEC

ABSENTE ET NON REPRESENTEE

VILLE DE SEPT-ILES

Me MARTIN ROY
(Stein Monast S.E.N.C.R.L. Avocats)

SYNDICAT DES METALLOS,
SECTION LOCALE 6254
SYNDICAT DES METALLOS,
SECTION LOCALE 6285

Me DANIEL BOUDREAULT
(Philion, Leblanc, Beaudry, avocats,
S.A)
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PROCUREURE GENERALE DU Me PIERRE LECAVALIER
CANADA Me JOSHUA WILNER
(Ministere de la Justice Canada)
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PROCES-VERBAL D’'UNE CONFERENCE TELEPHONIQUE DE GESTION TENUE LE 13 DECEMBRE 2017

1- Introduction

[1] La présente fait suite aux lettres de Me Ashby du 1°" décembre 2017 et a celles de Me
Hatnay des 1°" et 11 décembre 2017 concernant le tableau synthése des questions en litige
dont il est question aux paragraphes 2 et suivants du procés-verbal de la conférence de

gestion du 21 novembre 2017, sur lequel les parties ont a ce jour été incapables de
s’entendre.

[2] Me Béchard-Torres est absent bien qu'ayant été diment avisé et dans ces
circonstances, il est décidé de procéder en son absence.

[3] La juge Savard encourage les parties a poursuivre les discussions afin de déposer un

tableau conjoint des questions en litige, ce qui faciliterait grandement le travail de la Cour dans
I'étude des dossiers.

[4] En labsence d'entente, un premier tableau sera préparé conjointement par les
appelants pour faire état de 'ensemble des questions en litige soulevées dans le cadre des
appels principaux, en fonction des déclarations d’'appel déja déposées.

[6] Pour chaque question, tous les dossiers dans lesquels elle est soulevée seront
clairement identifiés par leurs numéros. Le tableau comportera également, pour chaque
question, l'identification des appelants qui entendent faire des représentations a la Cour pour
chacune des questions.

[6] 1l _est entendu que le tableau ne devra comprendre aucune argqumentation ou

représentation écrite et étre limité a un exposé concis des questions en litige.

[7] Dans la rédaction de leurs argumentations les appelants devront respecter l'ordre et le

libellé des questions en litige telles qu’énoncées dans ce tableau et a I'égard desquelles ils
entendent s’adresser a la Cour.

[8] Les avocats des appelants qui sont présents s'engagent a communiquer avec Me
Béchard-Torres afin de I'informer de cette maniére de procéder.

[9] Ce tableau sera transmis a la Cour, par 'entremise de Me Julie Devroede, ainsi qu'aux
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avocats de l'intimée — appelante incidente et de la mise en cause — appelante incidente, au
plus tard le 18 décembre 2017. |l sera également reproduit a I'annexe Il conjointe.

[10] Un second tableau sera préparé de maniére conjointe par lintimée — appelante
incidente et la mise en cause — appelante incidente, faisant état de 'ensemble des questions
en litige soulevées par leurs appels incidents, incluant les questions de procédure concernant
la nécessité des appels incidents a la suite du jugement de la juge Bich du 17 novembre 2017.

[11] Ce second tableau sera confectionné en conformité avec les modalités énoncées
aux paragraphes 4 a 7 ci-dessus.

[12] De plus, les appelantes incidentes inséreront a leur tableau les questions en litige
soulevées par les appels principaux qu’ils souhaitent ajouter a celles identifiées par les
appelants. Dans la mesure du possible, la structure et-le libellé des moyens identifiés par les
appelants seront respectés, en y ajoutant des sous-questions pour apporter les compléments
jugés nécessaires par les appelantes incidentes.

[13] Ce second tableau sera transmis a la Cour, par I'entremise de Me Julie Devroede, ainsi

qu'aux avocats des appelants, au plus tard le 4 janvier 2018. Il sera également reproduit a
'annexe Il conjointe.

[14] En conclusion, la juge Savard rappelle aux parties que les conclusions contenues a
leurs mémoires doivent étre les mémes déja énoncées dans leurs déclarations d’appel
respectives. Si une partie souhaite modifier le libellé de ses conclusions, elle devra notifier et
déposer une déclaration d'appel modifiée, en conformité avec les régles usuelles telles
qu'édictées par le Code de procédure civile et le Réglement de procédure civile de la Cour
d’appel.

/’///
7 Me Julie Devroede
Greffiere adjointe
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COUR D'APPEL

No. 500-09-027075-175, 500-09-027076-173, 500-09-027077-171,
500-09-027082-171
(500-11-048114-157)

PROCES-VERBAL ~ CONFERENCE DE GESTION

DATE : 21 novembre 2017

En appel d'un jugement rendu le 11 septembre 2017
par 'honorable juge Stephen W. Hamilton

de la Cour Supérieure
district de Montréal

PRESIDENTE : L'honorable Manon Savard, J.C.A.

GREFFIERE : Me Julie Devroede

Dans laffaire de la Loi sur les armrangements avec les créanciers des
compagnies, L.R.C. 1985, Ch. C-36, telle qu’'amendée.

No : 500-09-027075-175
APPELANTS AVOCAT
SYNDICAT DES METALLOS, Me JEAN-FRANCOIS BEAUDRY
SECTION LOCALE 6254 (Philion, Leblanc, Beaudry, avocats,
SYNDICAT DES METALLOS, S.A)
SECTION LOCALE 6285
INTIMEE AVOCATS
FTI CONSULTING CANADA INC. Me CHRYSTAL ASHBY
(Norton Rose Fulbright Canada
S.EN.CRL,s.rl)
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MIS EN CAUSE AVOCATS

BLOOM LAKE GENERAL PARTNER
LIMITED

QUINTO MINING CORPORATION
8568391 CANADA LIMITED
CLIFFS QUEBEC IRON MINING ULC
WABUSH IRON CO. LIMITED
WABUSH RESOURCES INC.

THE BLOOM LAKE IRON ORE MINE
LIMITED PARTNERSHIP

BLOOM LAKE RAILWAY COMPANY
LIMITED

WABUSH MINES
ARNAUD RAILWAY COMPANY

WABUSH LAKE RAILWAY
COMPANY LIMITED

Me BERNARD BOUCHER
(Blake, Cassels & Graydon s.e.n.c.r.l.)

MICHAEL KEEPER
TERENCE WATT Me ANDREW J. HATNAY
DAMIEN LEBEL Me ANTHONY GANDON

NEIL JOHNSON, en leur qualité de (Koskie Minsky LLP)
représentants désignés

PROCUREURE GENERALE DU Me PIERRE LECAVALIER
CANADA (Ministére de la Justice Canada)
THE SUPERINTENDANT OF Me EDWARD BECHARD-TORRES
PENSIONS représentant HER (IMK S.E.N.C.R.L/IMK L.L.P.)

MAJESTY IN RIGHT OF
NEWFOUNDLAND AND LABRADOR

VILLE DE SEPT-ILES Me MARTIN ROY
(Stein Monast S.E.N.C.R.L. Avocats)

MORNEAU SHEPELL LTD. ABSENTE ET NON REPRESENTEE
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RETRAITE QUEBEC ABSENTE ET NON REPRESENTEE

No : 500-09-027076-173

APPELANTE AVOCAT
PROCUREURE GENERALE DU Me PIERRE LECAVALIER
CANADA (Ministére de la Justice Canada)
INTIMEE | AVOCATE
FTI CONSULTING CANADA INC. Me CHRYSTAL ASHBY

(Norton Rose Fulbright Canada
S.ENN.CR.L,s.rl)

MIS EN CAUSE AVOCATS
BLOOM LAKE GENERAL PARTNER ‘
LIMITED
QUINTO MINING CORPORATION

8568391 CANADA LIMITED

CLIFFS QUEBEC IRON MINING ULC
WABUSH IRON CO. LIMITED
WABUSH RESOURCES INC.

THE BLOOM LAKE IRON ORE MINE
LIMITED PARTNERSHIP

BLOOM LAKE RAILWAY COMPANY
LIMITED

WABUSH MINES
'ARNAUD RAILWAY COMPANY
WABUSH LAKE RAILWAY

Me BERNARD BOUCHER
(Blake, Cassels & Graydon s.e.n.c.r.l.)

COMPANY LIMITED
MICHAEL KEEPER Me ANDREW J. HATNAY
TERENCE WATT Me ANTHONY GANDON

DAMIEN LEBEL (Koskie Minsky LLP)
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NEIL JOHNSON, en leur qualité de
représentants désignés

THE SUPERINTENDANT OF Me EDWARD BECHARD-TORRES
PENSIONS représentant HER (IMK S.E.N.C.R.L/IMK L.L.P.)
MAJESTY IN RIGHT OF
NEWFOUNDLAND AND LABRADOR
VILLE DE SEPT-ILES Me MARTIN ROY

(Stein Monast S.E.N.C.R.L. Avocats)

SYNDICAT DES METALLOS,
SECTION LOCALE 6254
SYNDICAT DES METALLOS,
SECTION LOCALE 6285

Me JEAN-FRANCOIS BEAUDRY
(Philion, Leblanc, Beaudry, avocats,
SA)

MORNEAU SHEPELL LTD.

ABSENTE ET NON REPRESENTEE

RETRAITE QUEBEC

ABSENTE ET NON REPRESENTEE

No : 500-09-027077-171

APPELANTS AVOCATS
MICHAEL KEEPER
TERENCE WATT Me ANDREW J. HATNAY
DAMIEN LEBEL Me ANTHONY GANDON
NEIL JOHNSON, en leur qualité de (Koskie Minsky LLP)
représentants désignés
INTIMEE AVOCATE
FTI CONSULTING CANADA INC. Me CHRYSTAL ASHBY
(Norton Rose Fulbright Canada
S.E.NCRL., s.r.l)
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MIS EN CAUSE AVOCATS

BLOOM LAKE GENERAL PARTNER
LIMITED

QUINTO MINING CORPORATION
8568391 CANADA LIMITED
CLIFFS QUEBEC IRON MINING ULC
WABUSH IRON CO. LIMITED
WABUSH RESOURCES INC.

THE BLOOM LAKE IRON ORE MINE
LIMITED PARTNERSHIP

BLOOM LAKE RAILWAY COMPANY
LIMITED

WABUSH MINES
ARNAUD RAILWAY COMPANY

WABUSH LAKE RAILWAY
COMPANY LIMITED

Me BERNARD BOUCHER
(Blake, Cassels & Graydon s.e.n.c.r.l.)

MORNEAU SHEPELL LTD. ABSENTE ET NON REPRESENTEE

RETRAITE QUEBEC ABSENTE ET NON REPRESENTEE

THE SUPERINTENDANT OF Me EDWARD BECHARD-TORRES
PENSIONS représentant HER (IMK S.E.N.C.RL/IMK L.LP))
MAJESTY IN RIGHT OF
NEWFOUNDLAND AND LABRADOR

VILLE DE SEPT-ILES Me MARTIN ROY
(Stein Monast S.E.N.C.R.L. Avocats)

SYNDICAT DES METALLOS, Me JEAN-FRANGOIS BEAUDRY
SECTION LOCALE 6254 (Philion, Leblanc, Beaudry, avocats,
SYNDICAT DES METALLOS, | SA)

SECTION LOCALE 6285
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PROCUREURE GENERALE DU Me PIERRE LECAVALIER
CANADA (Ministere de la Justice Canada)

No : 500-09-027082-171

APPELANTE AVOCAT
THE SUPERINTENDANT OF Me EDWARD BECHARD-TORRES
PENSIONS représentant HER (IMK S.E.N.CR.L/IMKL.L.P)

MAJESTY IN RIGHT OF
NEWFOUNDLAND AND LABRADOR

INTIMEE : AVOCATE

FTI CONSULTING CANADA INC. Me CHRYSTAL ASHBY
(Norton Rose Fulbright Canada
SENCRL,srl)

MIS EN CAUSE AVOCATS

BLOOM LAKE GENERAL PARTNER
LIMITED

QUINTO MINING CORPORATION
8568391 CANADA LIMITED
CLIFFS QUEBEC IRON MINING ULC
WABUSH IRON CO. LIMITED
WABUSH RESOURCES INC.

THE BLOOM LAKE IRON ORE MINE
LIMITED PARTNERSHIP

BLOOM LAKE RAILWAY COMPANY
LIMITED

WABUSH MINES
ARNAUD RAILWAY COMPANY

WABUSH LAKE RAILWAY
COMPANY LIMITED

Me BERNARD BOUCHER
(Blake, Cassels & Graydon s.e.n.c.r.l.)
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MICHAEL KEEPER
TERENCE WATT
DAMIEN LEBEL
NEIL JOHNSON, en leur qualité de
représentants désignés

Me ANDREW J. HATNAY
Me ANTHONY GANDON
(Koskie Minsky LLP)

MORNEAU SHEPELL LTD.

ABSENTE ET NON REPRESENTEE

RETRAITE QUEBEC

ABSENTE ET NON REPRESENTEE

VILLE DE SEPT-ILES

Me MARTIN ROY
(Stein Monast S.E.N.C.R.L. Avocats)

SYNDICAT DES METALLOS,
SECTION LOCALE 6254

Me JEAN-FRANCOIS BEAUDRY
(Philion, Leblanc, Beaudry, avocats,

SYNDICAT DES METALLOS, SA)
SECTION LOCALE 6285
PROCUREURE GENERALE DU Me PIERRE LECAVALIER
CANADA (Ministére de la Justice Canada)
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PROCES-VERBAL D’UNE CONFERENCE DE GESTION TENUE LE 21 NOVEMBRE 2017

1- Introduction

[1] La juge Savard explique l'objectif de la rencontre. Aprés discussions, les parties
procéderont selon les modalités suivantes.

2- Les gquestions en litige

[2] Dans le contexte ou il y a ici 4 appels principaux et 2 appels incidents concernant le
méme jugement de premiére instance, afin d'éviter les recoupements et de mieux structurer
I'argumentation en vue de la rédaction des mémoires, la juge Savard requiert que les avocats
de toutes les parties communiquent entre eux afin d'identifier 'ensemble des questions en
litige dont la Cour est saisie.

[3] Le tout sera présenté sous forme de tableau synthése, faisant état de 'ensemble des
questions en litige et de la position de chacune des parties, ou, le cas échéant, de son
intention de ne pas faire de représentations, quant a chacune des questions. Il est convenu
que les parties travailleront a partir du document déja élaboré par Me Hatney, auquel ils
apporteront les modifications nécessaires, notamment pour y ajouter les questions en litige
soulevées dans les appels incidents, la question de la nécessité des appels incidents (a la
suite du jugement de la juge Bich du 17 novembre 2017), ainsi que celle de la (ou les)
norme(s) d'intervention applicable. De plus, les conclusions recherchées dans chacun des
dossiers d'appel (appels principaux et appels incidents) devront étre formulées distinctement,
dans un document joint audit tableau synthése.

[4] Tant dans le tableau que dans les mémoires, les questions en litige seront énumérées
en fonction de I'ordre logique dans lequel elles devraient étre abordées et sans égard au fait
qu'elles soient soulevées dans le cadre d'un appel principal ou incident. Chaque partie devra
suivre la numérotation et le libellé des questions en litige identifiées dans le tableau synthése
lors de la rédaction de leur mémoire respectif, étant entendu que leurs argumentations

respectives ne porteront que sur les seules questions en litige qui les concernent.

[5] |l demeure par ailleurs que les conclusions de chagque mémoire devront étre clairement
divisées pour chaque dossier, et ce, tant pour les appels principaux qu'incidents.
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[6] La version finale de ce tableau devra étre transmise a la Cour, par I'entremise de Me
Julie Devroede, au plus tard le 24 novembre 2017. |l sera également reproduit & I'annexe Il
conjointe. De plus, les parties conviennent que ce tableau sera mis a jour une fois tous les
mémoires déposés afin d'y ajouter, pour chacune des questions en litige, la référence aux
paragraphes pertinents de leurs mémoires respectifs.

3- Les mémoires

[7] Les mémoires seront déposés en versions papier et technologique, dans le second cas
sur clé USB, en conformité avec le Reglement de procédure civile (Cour d’appel) (articles 41 a
52) (ci-apres : « Réglement »), tout en tenant compte des modalités de ce procés-verbal.

3.1 Nombre de pages

[8] Aprés discussions, il est convenu que les parties disposeront du nombre de pages
suivant pour leurs argumentations. Contrairement a la régle usuelle édictée a l'article 44 du
Réglement, la partie IV des argumentations (les conclusions) sera exclue du décompte des
pages.
« Pour les appelants Michael Keeper, Terence Watt, Damien Lebel, Neil Johnson, en leur
qualité de représentants désignés : une argumentation n'excédant pas 30 pages;
» Pour les autres appelants : des argumentations n'excédant pas 25 pages chacune;

e Pour lintimée - appelante incidente FTI Consulting Canada Inc.: Une seule
argumentation n'excédant pas 65 pages, a diviser @ sa convenance entre les appels
principaux et son appel incident;

e Pour les mis en cause Bloom Lake General Partner Limited et als. : une argumentation
n'excédant pas 25 pages;

e Pour la mise en cause — appelante incidente la Ville de Sept-lles: Une seule
argumentation n'excédant pas 30 pages, a diviser & sa convenance entre les appels
principaux et son appel incident;

o Pour les intimés incidents : des argumentations n'excédant pas 15 pagés chacune.
[9] Les appelants s'engagent a communiquer ensemble avant le dépbt de leurs
argumentations respectives afin d'éviter toutes répétitions.

[10] Il en sera de méme du coté des mis en cause au regard de I'argumentation du
contréleur. Un délai leur est d'ailleurs accordé afin de s'assurer du respect de cet engagement
(voir ci-dessous la section relative aux délais).
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4- Les mémoires : annexes

[11] Wl est convenu que les parties déposeront des annexes conjointes.
4.1 Modalités de dépot des annexes | et |l
[12] A rannexe | sera reproduit le jugement dont éppel du 11 septembre 2017.
[13] A rannexe Il seront reproduits les éléments suivants :
» Le tableau synthése des questions en litige en appel et des conclusions recherchées

par dossier d'appel;

e La derniere version (amendée) de la demande pour directives déposée par le
contrdleur en premiére instance;

e Les autres jugements rendus dans le cadre des procédures en premiére instance,
dans la seule mesure ou ils sont pertinents aux questions en litige en appel;

e Les décisions déja rendues par les juges de la Cour d'appel dans les présents dossiers.
(14] Conformément a 'article 45 du Reglement, seront également reproduits a I'annexe Il les
procés-verbaux de l'audition au fond en premiére instance, de méme que les dispositions
légales invoquées, autres que celles du C.c.Q. etdu C.p.c.

4.2 Modalités de dépbt de I’annexe lll - La reproduction de la preuve

(18] La juge Savard rappelle aux parties qu'elles doivent déterminer les éléments de preuve
pertinents a reproduire en annexe des mémoires, conformément aux articles 370 C.p.c. et 45
du Réglement. Aprés discussion, les parties conviennent de déposer une annexe Il conjointe
pour les 4 dossiers valant tant pour les appels principaux qu'incidents. Les volumes porteront
donc I'ensemble des numéros de dossiers et comporteront l'information pertinente aux 4
dossiers.

[16] A cette annexe IIl conjointe sera reproduite 'ensemble de la preuve pertinente,

notamment les éléments suivants ;

» Les piéces jointes & la demande pour directives du contréleur en premiére instance;
» Toutes les autres piéces déposées en premiére instance aux fins de ladite demande;
e La déclaration assermentée de M. Terry Watt;

¢ Les rapporis du contrdleur déposés en premiére instance, dans la seule mesure ou ils
sont pertinents aux questions en litige en appel.

[17] Les annexes conjointes seront déposées en versions papier et technologique (clé USB)
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en 7 exemplaires (1 original + 6 copies).

[18] Il est entendu que les plans de plaidoirie, notes et autorités ou toute argumentation
écrite déposés en premiére instance, de méme que les transcriptions des plaidoiries en
premiére instance, ne constituent pas des éléments de preuve et ainsi, ne doivent pas étre
reproduits en annexe des mémoires.

5- Index et hyperliens

[19] Chaque partie pourra insérer des hyperliens entre la table des matiéres de la version
technologique de son mémocire et les procédures et piéces reproduites a I'annexe Ill, comme
prévu a l'article 11 du Réglement. '

[20] Egalement, la version technologique des argumentations pourra contenir des hyperliens
permeftant d’accéder rapidement aux procédures et piéces invoquées. L'utilisation
d'hyperliens est facultative. Afin de faciliter la réalisation de ce travail, les parties bénéficieront
d'un délai supplémentaire aprés le dépot de leurs mémoires pour le dépbt d'une nouvelle
version technologique des mémoires, avec hyperliens.

[21] Si les parties souhaitent substituer a nouveau la version technologique de leur mémoire
aprés cette seconde échéance, elles devront obtenir I'autorisation préalable de la juge

gestionnaire, en suivant la procédure prévue a la section 11- du présent procés-verbal.

[22] Si une partie est autorisée a déposer une nouvelle version technologique de son
mémoire, il devra étre clairement indiqué que celle-ci remplace la version déja déposée au
dossier de la Cour. Dans un tel cas, le personnel de la Cour procédera a la destruction de la
premiére version technologique du mémoire pour éviter toute confusion.

6- Délais
[23] Aprés discussions, il est convenu de I'échéancier suivant :

» Notification et dépdt des mémoires des appelants : au plus tard le 19 janvier 2018;

¢ Notification et dépot du mémoire de lintimée — appelante incidente : au plus tard le 16
mars 2018;

« Notification et dépdt des mémoires des mis en cause et de la mise en cause —
appelante incidente : au plus tard le 29 mars 2018;

o Notification et dépét des mémoires des intimés incidents : au plus tard le 11 avril 2018.
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7- Recueils condensés

[24] Afin de faciliter le travail de la Cour, et a la demande de la juge Savard, les parties
produiront des recueils condensés dans lesquels seront reproduits les extraits précis de la
preuve et des sources auxquels chaque partie entend référer lors de son argumentation orale
(art. 78 du Reéglement). Les recueils condensés seront remis a la partie adverse et déposés a
la Cour en 5 exemplaires (1 original + 4 copies) sur support papier, au plus tard en début|
d'audience, et pourront étre accompagnés de plans de plaidoirie d’'au plus deux pages (article
78 du Réglement).

[25] Le recueil condensé comporte une table des matiéres et des onglets numérotés sous
lesquels sont reproduits les seuls extraits précis d'éléments de preuve et des sources
auxquels les parties référeront dans leurs plaidoiries. Il n'est pas nécessaire de reproduire
dans les recueils condensés les extraits du jugement dont appel auxquels les parties
référeront dans leurs plaidoiries. Les recueils condensés devront faire référence a la
pagination de I'annexe 11l conjointe.

B- Cahiers de sources

[26] La juge Savard rappelle aux parties I'existence la directive G-8, quant a la liste des
arréts réputés faire partie du cahier de sources et que les parties ne doivent pas y reproduire
(article 57 du Reglement).

[27] Les parties communiqueront entre elles afin de produire, dans la mesure du possible, un
cahier de sources conjoint, ce qui facilitera le travail de la Cour en regroupant I'ensemble des
sources pertinentes a un seul endroit et en évitant les doublons. Chaque partie pourra y
signaler les passages qu'elle juge pertinents par une ligne simple ou double en marge ou un
autre systéme clairement identifié par une légende.

[28] Les cahiers de sources seront déposés, sur support papier et en version technologique,
au plus tard le 18 avril 2018 et en conformité avec les régles habituelles concernant la
confection et le nombre d'exemplaires, a I'exception du délai de production (articles 56 et 58
du Reglement).
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9- Date et durée d’audience

[29] Les parties sont avisées que les 11 et 12 juin 2017 sont réservés pour I'audition des
dossiers.

[30] Quant a la durée d'audience, conformément a l'article 47 du Réglement, chaque partie
indiquera dans I'attestation finale de son mémoire le temps souhaité pour sa plaidoirie

[31] Par ailleurs, la juge Savard encourage les parties @ communiquer entre elles afin de

soumettre a la Cour une proposition conjointe quant a la répartition du temps d’'audience, étant

par ailleurs entendu que la Cour ne sera pas liée par une telle proposition et qu'elle informera

les parties, en temps opportun, du temps qui leur sera respectivement alloué.
10-Résumé

[32] Documents a étre déposés par les parties et échéances :

Pour toutes les parties:

Echéance #1 (au plus tard le 24 novembre 2017) :

¢« Transmission a la Cour du tableau synthése des questions en litige et des
conclusions recherchées par dossier d'appel.

Pour les parties appelantes :

Date de dépot #1 (au plus tard le 19 janvier 2018) :
s Sur support papier ET en version technologique (Clé USB}

> Meémoires conformes au Reglement de la Cour et aux exigences du présent
proces-verbal (7 exemplaires, soit 1 original et 6 copies), incluant :

* Argumentation n'excédant pas 30 pages pour les appelants Michael
Keeper, Terence Watt, Damien Lebel, Neil Johnson, en leur qualité de
représentants désignés;

= Argumentations n'excédant pas 25 pages pour chacun des autres
appelants,

= Annexes conjointes :

s Annexe [;

s Annexe ll, incluant le tableau synthése des questions en litige et
des conclusions recherchées par dossier d’appel;

e Annexe lll.

Pour la partie intimée — appelante incidente:

Date de dépét #2 (au plus tard le 16 mars 2018) :
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o Sur support papier ET en version technologigue (clé USB)

» Mémoire conforme au Réglement de la Cour et aux exigences du présent
procés-verbal (7 exemplaires, soit 1 original et 6 copies), incluant :

* Argumentation n'excédant pas 65 pages.
Pour les parties mises en cause et mise en cause — appelante incidente:

Date de dépot #3 (au plus tard le 29 mars 2018) :

e Sur support papier ET en version technologique (clé USB)

> Mémoires conformes au Réglement de la Cour et aux exigences du présent
procés-verbal (7 exemplaires, soit 1 original et 6 copies), incluant :

» Argumentation n'excédant pas 30 pages pour la mise en cause —
appelante incidente la Ville de Sept-lles;

» Argumentation n'excédant pas 25 pages pour les mis en cause Bloom
Lake General Partner Limited et als.

Pour les parties intimées incidentes:

Date de dépot #4 (au plus tard le 11 avril 2018) :
« Sur support papier ET en version technologigue (clé USB)

> Meémoires conforme au Reglement de la Cour et aux exigences du présent
proceés-verbal (7_exemplaires, soit 1 original et 6 copies), incluant :

* Argumentation n'excédant pas 15 pages.

Pour toutes les parties:

Date de dépot #5 (dans un délai d'un mois suivant |a date de dépét #4) :

e Sur support papier

» Tableau a jour des questions en litige, incluant la référence aux paragraphes
pertinents des mémoires.

* En version technologique (cié USB)

> Mémoires, incluant les argumentations de toutes les parties, avec hyperliens (7
exemplaires — facuitatif). '

Date de dépot #6 (au plus tard le 18 avril 2018) :

e Sur support papier et en version technologique (clé USB)

» Cahiers de sources (conjoints dans la mesure du possible) (5 exemplaires, soit
1 original et 4 copies).

Date de dépét #7 (au plus tard en début d'audience) :

» Sur support papier
» Recueils condensés, pouvant inclure un plan de plaidoirie n'excédant pas 2
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pages (5 exemplaires, soit 1 original et 4 copies).
11-Demande ou requéte

[33] Si les parties le souhaitent, toute demande incidente pourra étre présentée a la juge
gestionnaire jusqu'a ce qu'une date d'audience soit déterminée. Une telle demande devra étre
formulée sous forme de lettre dans laquelle seront mentionnés les motifs, les conclusions
recherchées et la position de la partie adverse. La letire devra étre adressée a la juge
gestionnaire et expédiée a Me Julie Devroede avec copie aux avocats des autres parties. A la
réception d'une demande, la juge assumant la gestion pourra informer les parties que la
demande devra plutot étre formulée sous forme de requéte présentable devant le jugé unique
ou devant la Cour, selon le cas. Les parties devront alors se conformer aux régles de
procédure de la Cour.

[34] Les parties peuvent s'adresser a Me Julie Devroede (514-393-2022, poste 51259 /
julie.devroede@judex.qc.ca) pour toute demande ou question relative au processus de gestion

de l'instance.

e Julie Devroede
Greffiére adjointe
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COUR D'APPEL

CANADA ,
PROVINCE DE QUEBEC
GREFFE DE MONTREAL

N°: 500-09-027075-175, 500-09-027076-173, 500-09-027077-171,
500-09-027082-171
(500-11-048114-157)

PROCES-VERBAL D'AUDIENCE

DATE : Le 17 novembre 2017

L'HONORABLE MARIE-FRANCE BICH, J.C.A.

Dans I'affaire de la Loi sur les arrangements avec les créanciers des compagnies,
L.R.C. (1985), ch. C-36.

No : 500-09-027075-175

APPELANTS AVOCAT
SYNDICAT DES METALLOS, SECTION Me DANIEL BOUDREAULT
LOCALE 6254 (Philion, Leblanc, Beaudry, avocats, S.A.)
SYNDICAT DES METALLOS, SECTION
LOCALE 6285
INTIMEE — REQUERANTE AVOCATS

Me SYLVAIN RIGAUD

FTI CONSULTING CANADA INC. Me CHRYSTAL ASHBY

(Norton Rose Fulbright Canada
S.ENN.CRL.,s.rl)

MISE EN CAUSE — REQUERANTE AVOCAT

VILLE DE SEPT-ILES Me MARTIN ROY
(Stein Monast S.E.N.C.R.L. Avocats)
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MIS EN CAUSE

AVOCATS

BLOOM LAKE GENERAL PARTNER
LIMITED

QUINTO MINING CORPORATION
8568391 CANADA LIMITED
CLIFFS QUEBEC IRON MINING ULC
WABUSH IRON CO. LIMITED
WABUSH RESOURCES INC.

THE BLOOM LAKE IRON ORE MINE
LIMITED PARTNERSHIP

BLOOM LAKE RAILWAY COMPANY
LIMITED

WABUSH MINES
ARNAUD RAILWAY COMPANY

WABUSH LAKE RAILWAY COMPANY
LIMITED

Me ILIA KRAVTSOV
(Blake, Cassels & Graydon s.e.n.c.r.l.)

MICHAEL KEEPER
TERENCE WATT
DAMIEN LEBEL

NEIL JOHNSON, en leur qualité de
représentants désignés

Me NICOLAS BROCHU
(Fishman Flanz Meland Paquin s.e.n.c.r.l.)

PROCUREURE GENERALE DU
CANADA

Me PIERRE LECAVALIER
(Ministére de la Justice Canada)

THE SUPERINTENDANT OF PENSIONS
représentant HER MAJESTY IN RIGHT
OF NEWFOUNDLAND AND LABRADOR

Me JOHANNA MORTREUX
(IMK S.EN.C.RL/IMKL.LP)

MORNEAU SHEPELL LTD.

ABSENTE ET NON REPRESENTEE

RETRAITE QUEBEC

ABSENTE ET NON REPRESENTEE
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No : 500-09-027076-173

APPELANTE AVOCAT
PROCUREURE GENERALE DU Me PIERRE LECAVALIER
CANADA (Ministere de la Justice Canada)

INTIMEE - REQUERANTE

AVOCATS

FTI CONSULTING CANADA INC.

Me SYLVAIN RIGAUD
Me CHRYSTAL ASHBY
(Norton Rose Fulbright Canada
S.E.N.CR.L,s.r.l)

MISE EN CAUSE - REQUERANTE

AVOCAT

VILLE DE SEPT-ILES

Me MARTIN ROY
(Stein Monast S.E.N.C.R.L. Avocats)
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MIS EN CAUSE

AVOCATS

BLOOM LAKE GENERAL PARTNER
LIMITED

QUINTO MINING CORPORATION
8568391 CANADA LIMITED
CLIFFS QUEBEC IRON MINING ULC
WABUSH IRON CO. LIMITED
WABUSH RESOURCES INC.

THE BLOOM LAKE IRON ORE MINE
LIMITED PARTNERSHIP

BLOOM LAKE RAILWAY COMPANY
LIMITED

WABUSH MINES
ARNAUD RAILWAY COMPANY

WABUSH LAKE RAILWAY COMPANY
LIMITED

Me ILIA KRAVTSOV
(Blake, Cassels & Graydon s.e.n.c.r.l.)

MICHAEL KEEPER
TERENCE WATT
DAMIEN LEBEL
NEIL JOHNSON, en leur qualité de
représentants désignés

Me NICOLAS BROCHU
(Fishman Flanz Meland Paquin s.e.n.c.r.l.)

THE SUPERINTENDANT OF PENSIONS Me JOHANNA MORTREUX
représentant HER MAJESTY IN RIGHT (IMK S.EN.CRL/MKL.L.P)
OF NEWFOUNDLAND AND LABRADOR
SYNDICAT DES METALLOS, SECTION
LOCALE 6254 Me DANIEL BOUDREAULT
SYNDICAT DES METALLOS, SECTION | (Philion, Leblanc, Beaudry, avocats, S.A.)
LOCALE 6285

MORNEAU SHEPELL LTD.

ABSENTE ET NON REPRESENTEE
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RETRAITE QUEBEC ABSENTE ET NON REPRESENTEE

No : 500-09-027077-171

APPELANTS AVOCAT
MICHAEL KEEPER
TERENCE WATT Me NICOLAS BROCHU
DAMIEN LEBEL (Fishman Flanz Meland Paquin s.e.n.c.r.l.)

NEIL JOHNSON, en leur qualité de
représentants désignés

INTIMEE - REQUERANTE AVOCATS

Me SYLVAIN RIGAUD

FTI CONSULTING CANADA INC. Me CHRYSTAL ASHBY

(Norton Rose Fulbright Canada
S.EN.C.R.L.,s.rl)

MISE EN CAUSE - REQUERANTE AVOCAT

VILLE DE SEPT-ILES Me MARTIN ROY
(Stein Monast S.E.N.C.R.L. Avocats)
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MIS EN CAUSE AVOCATS

BLOOM LAKE GENERAL PARTNER
LIMITED

QUINTO MINING CORPORATION
8568391 CANADA LIMITED
CLIFFS QUEBEC IRON MINING ULC
WABUSH IRON CO. LIMITED
WABUSH RESOURCES INC.

THE BLOOM LAKE IRON ORE MINE
LIMITED PARTNERSHIP

BLOOM LAKE RAILWAY COMPANY
LIMITED

WABUSH MINES
ARNAUD RAILWAY COMPANY

WABUSH LAKE RAILWAY COMPANY
LIMITED

Me ILIA KRAVTSOV
(Blake, Cassels & Graydon s.e.n.c.r.l.)

MORNEAU SHEPELL LTD. ABSENTE ET NON REPRESENTEE

RETRAITE QUEBEC ABSENTE ET NON REPRESENTEE

THE SUPERINTENDANT OF PENSIONS Me JOHANNA MORTREUX
représentant HER MAJESTY IN RIGHT (IMK S.EN.CR.L/IMKL.LP)
OF NEWFOUNDLAND AND LABRADOR

SYNDICAT DES METALLOS, SECTION

LOCALE 6254 Me DANIEL BOUDREAULT
SYNDICAT DES METALLOS, SECTION | (Philion, Leblanc, Beaudry, avocats, S.A.)
LOCALE 6285
PROCUREURE GENERALE DU Me PIERRE LECAVALIER

CANADA (Ministere de la Justice Canada)
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No : 500-09-027082-171

APPELANTE AVOCATE
THE SUPERINTENDANT OF PENSIONS Me JOHANNA MORTREUX
représentant HER MAJESTY IN RIGHT (IMK S.ENN.CRLUIMKL.LP)
OF NEWFOUNDLAND AND LABRADOR
INTIMEE - REQUERANTE AVOCATS

FTI CONSULTING CANADA INC.

Me SYLVAIN RIGAUD
Me CHRYSTAL ASHBY
(Norton Rose Fulbright Canada
S.E.N.CR.L.,s.rl)

MISE EN CAUSE - REQUERANTE

AVOCAT

VILLE DE SEPT-ILES

Me MARTIN ROY
(Stein Monast S.E.N.C.R.L. Avocats)
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MIS EN CAUSE AVOCATS

BLOOM LAKE GENERAL PARTNER
LIMITED

QUINTO MINING CORPORATION
8568391 CANADA LIMITED
CLIFFS QUEBEC IRON MINING ULC
WABUSH IRON CO. LIMITED
WABUSH RESOURCES INC.

THE BLOOM LAKE IRON ORE MINE
LIMITED PARTNERSHIP

BLOOM LAKE RAILWAY COMPANY
LIMITED

WABUSH MINES _
ARNAUD RAILWAY COMPANY
WABUSH LAKE RAILWAY COMPANY

Me ILIA KRAVTSOV
(Blake, Cassels & Graydon s.e.n.c.r.l.)

LIMITED
MICHAEL KEEPER
TERENCE WATT Me NICOLAS BROCHU
DAMIEN LEBEL (Fishman Flanz Meland Paquin s.e.n.c.r.l.)

NEIL JOHNSON, en leur qualité de
représentants désignés

MORNEAU SHEPELL LTD. ABSENTE ET NON REPRESENTEE
RETRAITE QUEBEC ABSENTE ET NON REPRESENTEE
SYNDICAT DES METALLOS, SECTION Me DANIEL BOUDREAULT
LOCALE 6254 (Philion, Leblanc, Beaudry, avocats, S.A.)

SYNDICAT DES METALLOS, SECTION
LOCALE 6285
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PROCUREURE GENERALE DU Me PIERRE LECAVALIER

CANADA (Ministére de la Justice Canada)

DESCRIPTION : Requétes de bene esse de FTI Consulting Canada Inc. etde la Ville

de Sept-iles pour permission d’appeler d’un jugement rendu le 11
septembre 2017 par I’honorable Steven H. Hamilton de la Cour
supérieure, district de Montréal.

(Art. 13 et 14 de la Loi sur les arrangements avec les créanciers des
compaghnies et 351-353, 359 et 360 C.p.c)

Greffier d'audience : Mihary Andrianaivo SALLE : RC.18

AUDITION

11 h 03

Début de I'audience.

Les dossiers 500-09-027075-175, 500-09-027076-173, 500-09-027077-171 et
500-09-027082-171 sont entendus conjointement.

Les requétes ne sont pas contestées.

Commentaires introductifs de la juge.

11h05

Argumentation de Me Sylvain Rigaud.

11h15

Intervention de Me Daniel Boudreault.

11h16

Interventions respectives de Me Nicolas Brochu, Me Pierre Lecavalier et de
Me llia Kravtsov.

11 h17

PAR LA JUGE : Jugement relatif aux requétes de FT| Consulting Canada Inc.
- voir page 11.

11h 20

Argumentation de Me Martin Roy.

11h22

Il n'y a pas de commentaires de la part des autres parties.

11h23

PAR LA JUGE : Jugement relatif aux requétes de la Ville de Sept-lles — voir
page 11.

11 h26

Fin de I'audience.
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Mihary Andrianaivo

Greffier d'audience

10
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PAR LA JUGE

JUGEMENT

Requétes de bene esse pour permission de former un appel incident présentées
par la requérante FTI Consulting Canada inc.

[1] La requérante FTI Consulting Canada Inc. présente dans chacun des dossiers
500-09-027075-175, 500-09-027076-173, 500-09-027077-171 et 500-09-027082-171
une requéte de bene esse pour permission de former un appel incident a 'encontre du
jugement prononcé le 11 septembre 2017 par la Cour supérieure, district de Montréal
('honorable Stephen W. Hamilton), dans le dossier 500-11-048114-157. Le 31 octobre
2017, le juge Healy a autorisé les appelants a se pourvoir contre ce jugement,
conformément aux art. 13 et 14 de la Loi sur les arrangements avec les créanciers des
compagnies' et l'art. 357 C.p.c.

[2] Considérant I'arrét de la Cour dans Daigle c. Mathieu?, il parait a premiére vue que
la requérante FTI Consulting Canada inc. n'a pas besoin d'interjeter un appel incident
pour faire valoir les moyens qu’elle avance.aux paragr. 5-14 et 7 de ses requétes de bene
esse pour permission d'appeler. Dans cet arrét, la Cour écrit en effet ce qui suit, sous la
plume du juge Morissette :

[20] Ii peut sembler inhabituel que I'intimée attaque une conclusion de la juge
de premiére instance dans un mémoire ou elle se porte par ailleurs a la défense
du dispositif du jugement a quo et ou elle demande a la Cour, par ses propres
conclusions, de « rejeter I'appel principal » . En effet, le juge Adjutor Rivard a déja
écrit ce qui suit dans un ouvrage sur I'appel [renvoi omis] :

Ne peut donc former un appel recevable que celui qui est lésé par le jugement
de premiére instance; la cause du préjudice doit se trouver dans le dispositif du
jugement, non seulement dans les motifs.

Certes, I'intimée, en I'occurrence, a bel et bien formé un appel incident, mais celui-
ci porte exclusivement sur le quantum de la réclamation et sa déclaration d'appel
incident ne dit mot de ce qui est plaidé dans son mémoire sur I'appel principal.
S'insurgeant contre ce procédé, les intimés incidents ont soutenu dans leur
mémoire que «la Cour d’appel devrait purement et simplement ignorer ces
représentations » sur la responsabilité professionnelle de Daigle dans la conduite
du recours contre Clair. Si cependant la Cour acceptait d’entendre I'appelante
incidente sur le bien-fondé du paragraphe [141] des motifs de premiére instance,
ils demandaient la permission de plaider par écrit sur ce point — et a cette fin ils
reproduisaient comme Annexe Il a leur mémoire d'intimés incidents de larges

' L.R.C. (1985), ch. C-36 {« L.a.c.c.»).
2 2010 QCCA 1612 (demande de permission d'appeler a la Cour supréme du Canada rejetée, 31 mars
1011, 33934).
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extraits de I'argumentation écrite [renvoi omis] qu'ils avaient versée au dossier de
la Cour supérieure.

[21] En réalité, cette situation n'a rien d'irrégulier, malgré ce que prétendent les
intimés incidents. Les auteures d’'une monographie sur I'appel précisent a ce sujet
[renvoi omis] :

L'intimé, dans le cadre de I'appel principal, peut demander & la Cour de
réexaminer les aspects du jugement qui lui sont défavorables, en réponse a
I'appel principal. Il n'y a donc pas lieu de former un appel incident pour attaquer
des motifs de la décision auxquels I'intimé ne souscrit pas.

L'énoncé s’appuie sur deux arréts récents de la Cour [renvoi : Citoyens pour une
qualité de vie/Citizens for a Quality of Life c. Aéroports de Montréal, [2007] R.J.Q.
2362 , 2007 QCCA 1274; Meunerie BL inc. (Syndic de), J.E. 2007-2253, 2007
QCCA 1601]. Ainsi donc, l'intimée pouvait plaider comme elle I'a fait dans son
mémoire le caractére erroné de la conclusion formulée au paragraphe [141] des
motifs de premiére instance; ce faisant, d'ailleurs, elle ne remettait aucunement en
question le dispositif du jugement, elle offrait plutét une raison additionnelle d'en
confirmer le bien-fondé. Lorsque survient une telle situation, il arrive que la partie
appelante demande la permission de produire un mémoire ampliatif pour répondre
aux prétentions de la partie intimée. En I'espéce, c'est ce que les appelants ont fait
dans 'Annexe a leur mémoire d'intimés incidents. Chaque partie aura donc été en
mesure de faire valoir 'ensemble de ses prétentions sur les moyens soulevés de
part et d'autre et il convient pour vider le litige de toutes les considérer. Cela clét la
question.

[3] Cetenseignement a été repris recemment dans Harvey c. Gouvernement régional
d'Eeyou Istchee Baie-James3. On retrouve le méme point de vue dans : Del Guidice c.
Honda Canada inc.*, Industrielle-Alliance, compagnie d’assurances générales c. Crédit
Ford du Canada Itée®;, Société canadienne des postes c. Blouin®; Campisi c. Procureur
général du Québec’.

[4] Toutes ces affaires ont cependant été décidées en vertu de I'ancien Code de
procédure civile®, encore que rien dans le nouveau Code ne me semble a priori de nature
a modifier I'état du droit sur le sujet.

[5] Cela dit, la Cour elle-méme, siégeant en formation, n'a apparemment pas encore
eu 'occasion de se prononcer sur la question en vertu du nouveau Code de procédure
civile®, de sorte qu'il parait prudent, pour éviter la perte de tout droit, de renvoyer les
présentes requétes de bene esse pour permission d'appeler a la formation qui sera

2017 QCCA 1098, paragr. 43 in fine.

2007 QCCA 922, paragr. 22.

J.E. 97-633 (C.A.), p. 5 des motifs du j. Beauregard.

[1996] R.D.J. 88 (C.A., demande d'autorisation d’appeler & la Cour supréme rejetée, 19 septembre

1996, 25151), p. 94.

7 [1978] C.A. 520, p. 525 (motifs du juge Montgomery, auxquels souscrit sur ce point le juge Monet,
p. 524).

8 RLRQ,c. C-25.

9 RLRQ, c. C-25.01.

D A W
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chargée d’entendre I'appel principal dans chacun des dossiers 500-09-027075-175, 500-
09-027076-173, 500-09-027077-171 et 500-09-027082-171. Advenant que la Cour
estime qu'un appel incident est nécessaire, elle pourra des lors statuer en méme temps
sur la question de savoir si une permission est requise ou pas au vu de l'art. 359 C.p.c.1°
(disposition dont il est question plus abondamment dans le jugement se rapportant aux
requétes de la mise en cause Ville de Sept-lles, infra, paragr. [9] et s.). Le cas échéant,
elle statuera aussi sur la question de savoir s'il y a lieu d’accorder la permission sollicitée.

[6] Les requétes de bene esse seront donc déférées a la Cour, pour y étre plaidées
en méme temps sur la question procédurale et sur le fond des moyens qu'elles soulévent.
Les autres parties aux pourvois ne s'opposent en effet pas a ce que les moyens de fond
énoncés dans ces requétes soient considérés dans le cadre du débat, moyens dont ils
reconnaissent qu'ils répondent aux exigences de l'art. 13 L.a.c.c. et de la jurisprudence y
afférente.

[71  Cela dit, quant a la fagon pratique de procéder, les dossiers devant faire I'objet
d’une gestion particuliére le 21 novembre prochain, les parties pourront en discuter, a ce
moment, avec la juge gestionnaire.

POUR CES MOTIFS, les requetes de bene esse pour permlssmn d’'appeler sont
DEFEREES a la formation qui sera chargée d’entendre les appels principaux dans les
dossiers 500-09-027075-175, 500-09-027076-173, 500-09-027077-171 et 500-09-
027082-171, et ce, pour y étre plaidées tant sur la question procédurale que sur le fond,
la gestion de I'affaire étant laissée entre les mains de Ia juge qui présidera la conférence
de gestion du 21 novembre prochain, ou toute autre conférence.

Requétes de bene esse pour germission de former un appel incident présentées
par la requérante Ville de Sept-lles

[8] La requérante Ville de Sept-lles présente dans chacun des dossiers 500-09-
027075-175, 500-09-027076-173, 500-09-027077-171 et 500-09-027082-171 une
requéte de bene esse pour permission de former un appel incident a I'encontre du
jugement prononcé le 11 septembre 2017 par la Cour supérieure, district de Montréal
('honorable Stephen W. Hamilton), dans le dossier 500-11-048114-157. Le 31 octobre
2017, le juge Healy a autorisé les appelants a se pourvoir contre ce jugement,
conformément aux art. 13 et 14 de la Loi sur les arrangements avec les créanciers des
compagnies'! et I'art. 357 C.p.c.

[9] Selon la requérante, vu le libellé de I'art. 359 C.p.c., elle peut interjeter cet appel
par le seul dép6t d'une déclaration d’'appel incident, ainsi que le confirmeraient les

10 Voir & ce sujet: Luc Chamberland (dir.), Le grand collectif: Code de procédure civile, 2¢ éd.,
Cowansville, Editions Yvon Blais, 2017, p. 1739-1740 (comm. d’André Rochon et de Juliette Vani). V01r
également : Carrillo Garcia c. Succession de Leroux, 2017 QCCA 1631, qui défére & la Cour la question
de savoir si 'appel incident requiert une permission lorsque I'appel principal a lui-méme fait I'objet d’'une
autorisation préalable en vertu de I'art. 357 C.p.c. (art. 30, 2¢ al., ou art. 31 C.p.c.).

1 L.R.C. (1985), ch. C-36 (« L.a.c.c.»).



103

Minutes of hearing before Justice Bich J.C.A., November 17, 2017

500-09-027075-175, 500-09-027076-173, 500-09-027077-171, 14
500-09-027082-171

commentaires de la ministre de la Justice'?. Autrement dit, dans les cas ou l'appel
principal est assujetti a une permission préalable et, lorsque celle-ci est accordée, toute
autre partie a I'appel ainsi autorisé pourrait former un appel incident par le dépét au greffe
d’'une déclaration d’appel incident, et ce, sans autre formalité.

[10] Ce point de vue ne fait toutefois pas I'unanimité et certains estiment plutét que, a
l'instar de la situation qui existait sous I'empire de I'ancien Code de procédure civile'3,
mais avant 2002, 'appel incident requiert en pareil cas une autorisation préalable, tout
comme ['appel principal. Ce serait la le sens a donner aux nouvelles dispositions du Code
de procédure civile'*. A ce propos, les auteurs André Rochon et Juliette Vani s’expriment
comme suit :

La ministre écrit dans ses commentaires sur 'article 359 que dés qu'un
appel est logé « [tjoute autre partie peut interjeter son propre appel, incident a
I'appel principal par une simple déclaration sans qu'il soit alors besoin d'obtenir
une permission, le dossier étant ouvert ». Néanmoins, force est de conclure que
ce n'est pas ce qui a été sanctionné dans la loi.

Contrairement a ce que laissent entendre les commentaires de la ministre,
l'article 359 tel que rédigé ne reprend aucunement l'article 26.0.1 a.C.p.c. qui
prévoyait que lors d’un appel, toute autre partie pouvait interjeter un appel de plein
droit. C'est cet article qui dispensait les parties d'obtenir une permission pour
former un appel incident qui en aurait autrement nécessité une. L'article 359 ne fait
pas cette nuance. Il se borne & réitérer le contenu de I'article 500 a.C.p.c.

L’état du droit qui existait avant I'entrée en vigueur de I'art. 26.0.1 a C.p.c,,
en 2002, sera donc de nouveau applicable. Avant cette date, seul I'article 500
a.C.p.c., repris a l'article 359, régissait le processus d’appel incident.

L’article 500 a.C.p.c. prévoyait que lintimé pouvait former un « appel
incident sans autre formalité qu'une déclaration, signifiée [...] et produite[...] ». Les
termes « sans autre formalité » pouvaient laisser croire que lorsqu’une permission
d’'appeler était requise, I'article 500 a.C.p.c. en dispensait I'appelant incident. La
Cour d'appel en a décidé autrement. Elle a statué que cet article consacrait
seulement une procédure alternative et plus simple d'exercer un droit d'appel qui
devrait étre conféré par d’autres dispositions de la loi (Villeneuve (Ville de) c. Emile
Drapeau inc. [1975] C.A. 874). Ainsi, lorsque la permission d'appeler était
nécessaire pour conférer ce droit d'appel, I'art. 500 a.C.p.c. n’en dispensait pas
I'appelant incident. C’est d'ailleurs pour contrer cet état de choses et dispenser
'appelant incident de demander une permission pour en appeler que l'article
26.0.1 a.C.p.c. a été promulgué en 2002.

L’article 359 ne reprend méme pas les termes « sans autre formalité » qui
apparaissaient a l'article 500 a.C.p.c. Contrairement a ce dernier, l'article 359

12 Commentaires de la ministre de la justice, Code de procédure civile, Montréal, SOQUIJ/Wilson & Lafleur
Itée, 2015, p. 286.

13 RLRQ, c. C-25.

4 RLRQ, c. C-25.01.
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laisse encore moins penser qu’une permission d’appeler autrement nécessaire ne
le serait pas en cas d’appel incident.

En I'absence de l'article 26.0.1 a.C.p.c., les parties ne sont donc plus
dispensées d’obtenir une permission d’appeler lorsqu'elle est requise par I'article
30 ou 31 pour accorder la compétence a la Cour de trancher leur appel incident
(Elomari c. Agence spatiale canadienne, 2005 QCCA 1229, EYB 2005-98905, J.E.
2006-120; Hoppenheim c. Feldman, 2005 QCCA 323, EYB 2005-88359, J.E. 2005-
706 (j. unique); Compagnie d’assurance Jevco c. Compagnie d’assurance ING du
Canada, 2005 QCCA 1263, EYB 2005-99278, J.E. 2006-176 (j. unique)).

Cette décision législative est non seulement cohérente avec I'esprit
d’'économie des ressources du Code, mais aussi avec le reste des modifications
légisiatives relatives a I'appel incident.

L.

[11] Comme le note la requérante au paragr. 7b) de ses requétes, la Cour n'a pas
encore eu l'occasion de se prononcer sur la portée de I'art. 359 C.p.c. et sur la maniére
dont l'appel incident doit étre formé lorsque I'appel principal requiert lui-méme une
autorisation. C'est la raison pour laquelle, par prudence, elle a choisi de présenter en
méme temps que ses déclarations d’'appel incident autant de requétes de bene esse pour
permission de former un appel incident.

[12] C'est pour cette raison aussi que, dans Carrillo Garcia c. Succession de Leroux'®,
le juge Kasirer a choisi de déférer a la Cour, siégeant en formation, la question de savoir
si 'appel incident requiert une permission lorsque I'appel principal a lui-méme fait I'objet
d’une autorisation préalable en vertu de l'art. 357 C.p.c. (art. 30, 2¢ al,, ou art. 31 C.p.c.).

[13] C'est'exemple a suivre en I'espéce, afin d’'éviter toute perte de droit, voie qu'il me
parait opportun d’emprunter dans la mesure ol les moyens d'appel soulevés par la
requérante répondent prima facie aux exigences de l'art. 13 L.a.c.c., tel qu'interprété par
la jurisprudence, ainsi que les reconnaissent les autres parties aux différents pourvois.

[14] Jajoute que, en cours d’audience, il m'a paru que les moyens soulevés par les
requétes pourraient étre sujettes aux commentaires faits précédemment dans le jugement
concernant la requérante FTI Consulting Canada Inc. (voir supra, paragr. [2] et s.).

[16] Tout cela étant, et pour éviter la perte d’un droit, les requétes de bene esse de la
mise en cause seront déférées a la Cour, pour y étre plaidées en méme temps sur la
question procédurale et sur le fond des moyens qu’elles soulévent.

[16] Quant a la fagon pratique de procéder, les dossiers devant faire I'objet d'une
gestion particuliére le 21 novembre prochain, les parties pourront en discuter, a ce
moment, avec la juge gestionnaire.

POUR CES MOTIFS, les requétes de bene esse pour permission d'appeler sont
DEFEREES a la formation qui sera chargée d’entendre les appels principaux dans les

15 Luc Chamberland (dir.), Le grand collectif : Code de procédure civile, 2¢ éd., Cowansville, Editions Yvon
Blais, 2017, p. 1739-1740.
18 2017 QCCA 1631.
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dossiers 500-09-027075-175, 500-09-027076-173, 500-09-027077-171 et 500-09-
027082-171, et ce, pour y étre plaidées tant sur la question procédurale que sur le fond,
la gestion pratique de l'affaire étant laissée entre les mains de la juge qui présidera la
conférence de gestion du 21 novembre prochain, ou toute autre conférence.

T Tre. B i eSS,

MARIE-FRANCE BICH, J.C.A.
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COUR D'APPEL

CANADA ,
PROVINCE DE QUEBEC
GREFFE DE MONTREAL

N°: 500-09-027075-175, 500-09-027076-173, 500-09-027077-171,
500-09-027082-171
(500-11-048114-157)

PROCES-VERBAL D'AUDIENCE

DATE : Le 31 octobre 2017

L'HONORABLE PATRICK HEALY, J.C.A.

Dans I’affaire de la Loi sur les arrangements avec les créanciers des compagnies,
L.R.C. 1985, Ch. C-36, telle qu’amendée.

No : 500-09-027075-175

REQUERANTS AVOCAT

SYNDICAT DES METALLOS, SECTION Me DANIEL BOUDREAULT
LOCALE 6254 (Philion, Leblanc, Beaudry, avocats, S.A.)

SYNDICAT DES METALLOS, SECTION
LOCALE 6285

INTIMEE AVOCATE

FTI CONSULTING CANADA INC. Me CHRYSTAL ASHBY
(Norton Rose Fulbright Canada
S.EN.CR.L,s.rl)
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MIS EN CAUSE

AVOCATS

BLOOM LAKE GENERAL PARTNER
LIMITED

QUINTO MINING CORPORATION
8568391 CANADA LIMITED
CLIFFS QUEBEC IRON MINING ULC
WABUSH IRON CO. LIMITED
WABUSH RESOURCES INC.

THE BLOOM LAKE IRON ORE MINE
LIMITED PARTNERSHIP

BLOOM LAKE RAILWAY COMPANY
LIMITED

WABUSH MINES
ARNAUD RAILWAY COMPANY

WABUSH LAKE RAILWAY COMPANY
LIMITED

Me BERNARD BOUCHER
(Blake, Cassels & Graydon s.e.n.c.r.l.)

MICHAEL KEEPER
TERENCE WATT
DAMIEN LEBEL
NEIL JOHNSON, en leur qualité de
représentants désignés

Me ANDREW J. HATNAY
(Koskie Minsky LLP)

Me MARK E. MELAND
Me NICOLAS BROCHU
(Fishman Flanz Meland Paquin s.e.n.c.r.l.)

PROCUREURE GENERALE DU
CANADA

Me PIERRE LECAVALIER
(Ministére de la Justice Canada)

THE SUPERINTENDANT OF PENSIONS
représentant HER MAJESTY IN RIGHT
OF NEWFOUNDLAND AND LABRADOR

Me EDWARD BECHARD-TORRES
(IMK S.E.N.C.R.L/IMK L.L.P.)

VILLE DE SEPT-ILES

Me FELIX ANTOINE PINARD-BEAUDOIN
(Stein Monast S.E.N.C.R.L. Avocats)

MORNEAU SHEPELL LTD.

ABSENTE ET NON REPRESENTEE
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RETRAITE QUEBEC ABSENTE ET NON REPRESENTEE

No : 500-09-027076-173

REQUERANTE AVOCAT
PROCUREURE GENERALE DU Me PIERRE LECAVALIER
CANADA (Ministere de la Justice Canada)
INTIMEE AVOCATE
FTI CONSULTING CANADA INC. Me CHRYSTAL ASHBY

(Norton Rose Fulbright Canada
S.E.N.C.R.L.s.r.l.)

MIS EN CAUSE AVOCATS

BLOOM LAKE GENERAL PARTNER
LIMITED

QUINTO MINING CORPORATION
8568391 CANADA LIMITED
CLIFFS QUEBEC IRON MINING ULC
WABUSH IRON CO. LIMITED
WABUSH RESOURCES INC.

THE BLOOM LAKE IRON ORE MINE
LIMITED PARTNERSHIP

BLOOM LAKE RAILWAY COMPANY
LIMITED

WABUSH MINES
ARNAUD RAILWAY COMPANY

WABUSH LAKE RAILWAY COMPANY
LIMITED

Me BERNARD BOUCHER
(Blake, Cassels & Graydon s.e.n.c.r.l.)
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MICHAEL KEEPER Me ANDREW J. HATNAY
TERENCE WATT (Koskie Minsky LLP)
DAMIEN LEBEL

NEIL JOHNSON, en leur qualité de Me MARK E. MELAND
représentants désignés Me NICOLAS BROCHU

(Fishman Flanz Meland Paquin s.e.n.c.r.l.)

THE SUPERINTENDANT OF PENSIONS Me EDWARDYBECHARD-TORRES
représentant HER MAJESTY IN RIGHT (IMK S.EN.C.RL/IMKL.LP.)
OF NEWFOUNDLAND AND LABRADOR

VILLE DE SEPT-ILES Me FELIX ANTOINE PINARD-BEAUDOIN
(Stein Monast S.E.N.C.R.L. Avocats)

SYNDICAT DES METALLOS, SECTION Me DANIEL BOUDREAULT
LOCALE 6254 (Philion, Leblanc, Beaudry, avocats, S.A.)
SYNDICAT DES METALLOS, SECTION
LOCALE 6285
MORNEAU SHEPELL LTD. ABSENTE ET NON REPRESENTEE
RETRAITE QUEBEC ABSENTE ET NON REPRESENTEE

No : 500-09-027077-171

REQUERANTS AVOCATS
MICHAEL KEEPER Me ANDREW J. HATNAY
TERENCE WATT (Koskie Minsky LLP)
DAMIEN LEBEL
NEIL JOHNSON, en leur qualité de Me MARK E. MELAND
représentants désignés Me NICOLAS BROCHU
(Fishman Flanz Meland Paquin s.e.n.c.r.l.)
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INTIMEE AVOCATE

FTI CONSULTING CANADA INC. Me CHRYSTAL ASHBY
(Norton Rose Fulbright Canada
S.E.N.CR.L,s.r.l)

MIS EN CAUSE AVOCATS

BLOOM LAKE GENERAL PARTNER
LIMITED

QUINTO MINING CORPORATION
8568391 CANADA LIMITED
CLIFFS QUEBEC IRON MINING ULC
WABUSH IRON CO. LIMITED
WABUSH RESOURCES INC.

THE BLOOM LAKE IRON ORE MINE
LIMITED PARTNERSHIP

BLOOM LAKE RAILWAY COMPANY
LIMITED

WABUSH MINES
ARNAUD RAILWAY COMPANY

WABUSH LAKE RAILWAY COMPANY
LIMITED

Me BERNARD BOUCHER
(Blake, Cassels & Graydon s.e.n.c.r.l.)

MORNEAU SHEPELL LTD. ABSENTE ET NON REPRESENTEE

RETRAITE QUEBEC ABSENTE ET NON REPRESENTEE

THE SUPERINTENDANT OF PENSIONS Me EDWARD BECHARD-TORRES
représentant HER MAJESTY IN RIGHT (IMK S.E.N.C.R.L/IMKL.L.P.)
OF NEWFOUNDLAND AND LABRADOR

VILLE DE SEPT-ILES Me FELIX ANTOINE PINARD-BEAUDOIN
(Stein Monast S.E.N.C.R.L. Avocats)
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SYNDICAT DES METALLOS, SECTION
LOCALE 6254

SYNDICAT DES METALLOS, SECTION
LOCALE 6285

Me DANIEL BOUDREAULT
(Philion, Leblanc, Beaudry, avocats, S.A.)

PROCUREURE GENERALE DU
CANADA

Me PIERRE LECAVALIER
(Ministére de la Justice Canada)

No : 500-09-027082-171

REQUERANTE

AVOCAT

THE SUPERINTENDANT OF PENSIONS

Me EDWARD BECHARD-TORRES

représentant HER MAJESTY IN RIGHT (IMK S.E.N.C.R.L/IMKL.L.P.)
OF NEWFOUNDLAND AND LABRADOR
INTIMEE AVOCATE
FTI CONSULTING CANADA INC. Me CHRYSTAL ASHBY

(Norton Rose Fulbright Canada
S.E.N.C.R.L,s.rl)
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MIS EN CAUSE

AVOCATS

BLOOM LAKE GENERAL PARTNER
LIMITED

QUINTO MINING CORPORATION
8568391 CANADA LIMITED
CLIFFS QUEBEC IRON MINING ULC
WABUSH IRON CO. LIMITED |

WABUSH RESOURCES INC.

THE BLOOM LAKE IRON ORE MINE
LIMITED PARTNERSHIP

BLOOM LAKE RAILWAY COMPANY
LIMITED

WABUSH MINES
ARNAUD RAILWAY COMPANY

WABUSH LAKE RAILWAY COMPANY
LIMITED

Me BERNARD BOUCHER
(Blake, Cassels & Graydon s.e.n.c.r.l.)

MICHAEL KEEPER
TERENCE WATT
DAMIEN LEBEL
NEIL JOHNSON, en leur qualité de
. représentants désignés

Me ANDREW J. HATNAY
(Koskie Minsky LLP)

Me MARK E. MELAND
Me NICOLAS BROCHU
(Fishman Flanz Meland Paquin s.e.n.c.r.l.)

MORNEAU SHEPELL LTD.

ABSENTE ET NON REPRESENTEE

RETRAITE QUEBEC

ABSENTE ET NON REPRESENTEE

VILLE DE SEPT-ILES

Me MARTIN ROY
(Stein Monast S.E.N.C.R.L. Avocats)

SYNDICAT DES METALLOS, SECTION
LOCALE 6254

SYNDICAT DES METALLOS, SECTION
LOCALE 6285

Me DANIEL BOUDREAULT
(Philion, Leblanc, Beaudry, avocats, S.A.)
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PROCUREURE GENERALE DU Me PIERRE LECAVALIER
CANADA (Ministére de la Justice Canada)

DESCRIPTION : Requétes pour permission d’appeler d’un jugement rendu le 11
septembre 2017 par I’honorable Stephen W. Hamilton de la Cour
supérieure, district de Montréal.

(Art. 13 et 14 de la Loi sur les arrangements avec les créanciers des
compagnies, L.R.C. 1985, ch. C-36, 357 C.p.c)

Greffier d'audience : Mihary Andrianaivo SALLE : RC.18

AUDITION

10 h32 Début de l'audience.
Les dossiers 500-09-027075-175, 500-09-027076-173, 500-09-027077-171 et
500-09-027082-171 sont entendus conjointement.
Les requétes ne sont pas contestées.

10 h 34 Echanges entre le Juge et Me Hatnay.

10 h 38 Intervention de Me Ashby.

10 h 39 Echanges entre le juge et les parties.

10 h42 PAR LE JUGE : Jugement — voir page 9.
Fin de l'audience.

Mihary Andrianaivo

Greffier d'audience
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PAR LE JUGE

JUGEMENT

[11  Vuque les requétes ne sont pas contestées, et ce a bon droit;

[2] Considérant que les parties demandent au soussigné de fixer I'audition du pourvoi
pour une durée de 12 heures 30 minutes;

[3] Considérant que les appelants demandent la permission de produire des exposés
d’au plus 40 pages, l'intimé un seul exposé n’excédant pas 60 pages pour les quatre
dossiers, et les mises en cause des exposés d’au plus 40 pages;

POUR CES MOTIFS, LE SOUSSIGNE :

[4] ACCUEILLE les requétes pour permission d’'appeler dans les dossiers
500- 09- 027075-175, 500-09-027076-173, 500-09-027077-171 et 500-09-027082-171.

[5] DEFERE la gestion de I'appel & un juge de la Cour affecté & cet effet;
[6] Le tout, frais a suivre le sort du pourvoi.

PATRICK HEALY, J.C.A.
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Monitor’s Application for Leave to File an Incidental Appeal de bene esse (C.A.M.
500-09-027075-175, 500-09-027076-173, 500-09-027077-171,  500-09-027082-171),
November 9, 2017

CANADA COURT OF APPEAL

PROVINCE OF QUEBEC
DISTRICT DE MONTREAL

N°: 500-09-027082-171
N°: 500-09-027075-175
N°: 500-09-027077-171
N°: 500-09-027076-173

N°: 500-11-048114-157

N°: 500-09-027082-171 FTI CONSULTING CANADA INC.
RESPONDENT /
DE BENE ESSE INCIDENTAL APPELLANT
Monitor — Petitioner

V.

HER MAJESTY IN RIGHT OF
NEWFOUNDLAND & LABRADOR,
AS REPRESENTED BY THE
SUPERINTENDENT OF PENSIONS

APPELLANT /
DE BENE ESSE INCIDENTAL RESPONDENT
Mise-en-cause

-and-

BLOOM LAKE GENERAL PARTNER
LIMITED, QUINTO MINING CORPORATION,
8568391 CANADA LIMITED, CLIFFS QUEBEC
IRON MINING ULC, WABUSH IRON CO.
LIMITED AND WABUSH RESOURCES INC.

RESPONDENTS
Debtors

-and-

THE BLOOM LAKE IRON ORE MINE LIMITED
PARTNERSHIP, BLOOM LAKE RAILWAY
COMPANY LIMITED, WABUSH MINES,
ARNAUD RAILWAY COMPANY AND
WABUSH LAKE RAILWAY COMPANY
LIMITED
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500-09-027075-175,

November 9, 2017

500-09-027076-173, 500-09-027077-171,  500-09-027082-171),

MICHAEL KEEPER, TERENCE WATT,
DAMIEN LEBEL AND NEIL JOHNSON

THE ATTORNEY GENERAL OF CANADA,
ACTING ON BEHALF OF THE OFFICE OF
THE SUPERINTENDENT OF FINANCIAL
INSTITUTIONS

UNITED STEEL WORKERS,
LOCALS 6254 AND 6285

VILLE DE SEPT-ILES
RETRAITE QUEBEC

MORNEAU SHEPELL LTD.,
IN ITS CAPACITY AS REPLACEMENT
PENSION PLAN ADMINISTRATOR

MISES-EN-CAUSE
Mises-en-cause

N°:

500-09-027075-175

FTI CONSULTING CANADA INC.

RESPONDENT /
DE BENE ESSE INCIDENTAL APPELLANT
Monitor — Petitioner

V.

SYNDICAT DES METALLOS,
SECTION LOCALE 6254

SYNDICAT DES METALLOS,
SECTION LOCALE 6285

APPELLANTS/
DE BENE ESSE INCIDENTAL RESPONDENTS
Mises-en-cause

-and-

BLOOM LAKE GENERAL PARTNER LIMITED
QUINTO MINING CORPORATION,

8568391 CANADA LIMITED,

CLIFFS QUEBEC IRON MINING ULC,
WABUSH IRON CO. LIMITED AND

WABUSH RESOURCES INC.

MISES-EN-CAUSE
Debtors
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500-09-027075-175,

November 9, 2017

500-09-027076-173, 500-09-027077-171,  500-09-027082-171),

-and-

THE BLOOM LAKE IRON ORE MINE LIMITED
PARTNERSHIP, BLOOM LAKE RAILWAY
COMPANY LIMITED, WABUSH MINES,
ARNAUD RAILWAY COMPANY AND
WABUSH LAKE RAILWAY COMPANY
LIMITED

MICHAEL KEEPER, TERENCE WATT,
DAMIEN LEBEL AND NEIL JOHNSON

ATTORNEY GENERAL OF CANADA

HER MAJESTY IN RIGHT OF
NEWFOUNDLAND & LABRADOR, AS
REPRESENTED BY THE SUPERINTENDENT
OF PENSIONS

VILLE DE SEPT-ILES

MORNEAU SHEPELL LTD.,
INITS CAPACITY AS REPLACEMENT
PENSION PLAN ADMINISTRATOR

RETRAITE QUEBEC

MISES-EN-CAUSE
Mises-en-cause

N°:

500-09-027077-171

FTI CONSULTING CANADA INC.

RESPONDENT /
DE BENE ESSE INCIDENTAL APPELLANT
Monitor — Petitioner

V.

MICHAEL KEEPER, TERENCE WATT,
DAMIEN LEBEL AND NEIL JOHNSON

APPELLANTS/

DE BENE ESSE INCIDENTAL RESPONDENTS
Representatives of the Salaried and

Non-Union Employees and Retirees

-and-

BLOOM LAKE GENERAL PARTNER LIMITED
QUINTO MINING CORPORATION,

8568391 CANADA LIMITED,

CLIFFS QUEBEC IRON MINING ULC,
WABUSH IRON CO. LIMITED AND

WABUSH RESOURCES INC.
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Monitor’s Application for Leave to File an Incidental Appeal de bene esse (C.A.M.
500-09-027075-175, 500-09-027076-173, 500-09-027077-171,  500-09-027082-171),
November 9, 2017

MISES-EN-CAUSE
Debtors
-and-

THE BLOOM LAKE IRON ORE MINE LIMITED
PARTNERSHIP, BLOOM LAKE RAILWAY
COMPANY LIMITED, WABUSH MINES,
ARNAUD RAILWAY COMPANY AND
WABUSH LAKE RAILWAY COMPANY
LIMITED

SYNDICAT DES METALLOS,
SECTIONS LOCALES 6254 ET 6285

ATTORNEY GENERAL OF CANADA
ACTING ON BEHALF OF THE OFFICE OF
THE SUPERINTENDENT OF FINANCIAL
INSTITUTIONS

HER MAJESTY IN RIGHT OF
NEWFOUNDLAND & LABRADOR,
AS REPRESENTED BY THE
SUPERINTENDENT OF PENSIONS

VILLE DE SEPT-ILES

MORNEAU SHEPELL LTD.,
INITS CAPACITY AS REPLACEMENT
PENSION PLAN ADMINISTRATOR

RETRAITE QUEBEC
MISES-EN-CAUSE
Mises-en-cause
N°: 500-09-027076-173 FTI CONSULTING CANADA INC.

RESPONDENT /
DE BENE ESSE INCIDENTAL APPELLANT
Monitor — Petitioner

V.

THE ATTORNEY GENERAL OF CANADA
ACTING ON BEHALF OF THE

OFFICE OF THE SUPERINTENDENT OF
FINANCIAL INSTITUTIONS

APPELLANT /
DE BENE ESSE INCIDENTAL RESPONDENT
Mise-en-cause

-and-
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BLOOM LAKE GENERAL PARTNER LIMITED
QUINTO MINING CORPORATION,

8568391 CANADA LIMITED,

CLIFFS QUEBEC IRON MINING ULC,
WABUSH IRON CO. LIMITED AND

WABUSH RESOURCES INC.

MISES-EN-CAUSE
Debtors

THE BLOOM LAKE IRON ORE MINE LIMITED
PARTNERSHIP, BLOOM LAKE RAILWAY
COMPANY LIMITED, WABUSH MINES,
ARNAUD RAILWAY COMPANY AND
WABUSH LAKE RAILWAY COMPANY
LIMITED

HER MAJESTY IN RIGHT OF
NEWFOUNDLAND & LABRADOR,
AS REPRESENTED BY THE
SUPERINTENDENT OF PENSIONS

MICHAEL KEEPER, TERENCE WATT,
DAMIEN LEBEL AND NEIL JOHNSON

UNITED STEEL WORKERS,
LOCALS 6254 AND 6285

VILLE DE SEPT-ILES
RETRAITE QUEBEC

MORNEAU SHEPELL LTD.,
IN ITS CAPACITY AS REPLACEMENT
PENSION PLAN ADMINISTRATOR

MISES-EN-CAUSE
Mises-en-cause

APPLICATION FOR LEAVE TO FILE AN INCIDENTAL APPEAL DE BENE ESSE
BY THE MONITOR
(Sections 13 and 14 of the Companies’ Creditors Arrangement Act
and Articles 351-353 and 359-360 of the Code of Civil Procedure)
Respondent / Incidental Appellant
Dated November 9, 2017

TO ONE OF THE HONORABLE JUSTICES OF THE COURT OF APPEAL SITTING IN
AND FOR THE REGISTRY OF MONTREAL, FTI CONSULTING CANADA INC,,
ACTING AS COURT-APPOINTED MONITOR TO THE WABUSH CCAA PARTIES,
BEING RESPONDENT AND INCIDENTAL APPELLANT BEFORE THIS COURT,
RESPECTFULLY SUBMITS IN SUPPORT OF THE PRESENT APPLICATION:
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1 On September 11, 2017, Mr. Justice Stephen W. Hamilton (the “Supervisory
Judge”) of the Quebec Superior Court sitting in Commercial Division for the
judicial district of Montreal (the “CCAA Court’) granted the Amended Motion for
Directions with respect to Pension Claims (the “Pension Priority Motion”)
presented by FTI Consulting Canada Inc., acting as court-appointed monitor (the
“Monitor”) to Bloom Lake General Partner Limited, Quinto Mining Corporation,
8568391 Canada Inc., Cliffs Quebec Iron Mining ULC, the Bloom Lake Iron Ore
Mine Limited Partnership, Bloom Lake Railway Company and Bloom Lake
Railway Company Limited (collectively, the “Bloom Lake CCAA Parties”’) and
Wabush Iron Co. Limited, Wabush Resources Inc., Wabush Mines, Arnaud
Railway Company and Wabush Lake Railway Company Limited (collectively,
the “Wabush CCAA Parties’®), in Superior Court file bearing number
500-11-048114-157 (the “CCAA Proceedings”), which decision (the “Pension
Priority Decision™) has already been the object of Notices of Appeal and

Applications for Leave to Appeal by:

(a)  Her Majesty in Right of Newfoundland & Labrador, as represented by the
Superintendent of Pensions (the “NL Superintendent of Pensions”) in
Court file bearing number 500-09-027082-171,

(b) United Steel Workers, Local Sections 6254 and 6285 (the “Union”), in
Court file bearing number 500-09-027075-175;

(c) Michael Keeper, Terence Watt, Damien Lebel and Neil Johnson, as
representatives of the Salaried and Non-Union Employees and Retirees
(the “Representatives”), in Court file bearing number 500-09-027077-171;

! The initial order under the Companies’ Creditor Arrangement Act, R.S.C. 1985,
c. C-36 (“CCAA) with respect to the Bloom Lake CCAA Parties was rendered on
January 27, 2015.

% The initial order pursuant to the CCAA with respect to the Wabush CCAA Parties
was rendered on May 20, 2015 (the “Wabush Filing Date”).

Capitalized terms not otherwise defined herein shall have the meaning ascribed
thereto in the Pension Priority Decision or in the Monitor's Notices of Incidental
Appeal, as the case may be.
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(d) the Attorney General of Canada, acting on behalf of the Office of the
Superintendent of Financial Institutions (“OSFI"), in Court file bearing
number 500-09-027076-173;

2. The above-noted Applications for Leave to Appeal were granted on
October 31, 2017 by Mr. Justice Patrick Healy of the Court of Appeal. It bears
noting that the Monitor did not contest any of them;

3. The hearing of the Pension Priority Motion before the Supervisory Judge lasted
two full days on June 28 and June 29, 2017. The parties did not proceed with any
examinations out of Court and thus no transcripts were filed, nor did the
Supervisory Judge hear any testimonial evidence. The two-day hearing was
entirely dedicated to oral arguments from the parties, who had also exchanged
detailed argumentation outlines and books of authorities ahead of the hearing;

4. The Pension Priority Decision granted the Monitor's Pension Priority Motion,
which had been brought with a view to settle the issues arising out of
underfunded defined-benefit Pension Plans set up and funded by the Wabush
CCAA Parties, and the fact that relating Pension Claims have been asserted as

secured claims, the whole as more fully outlined in the Pension Priority Decision;

5. The Monitor filed Notices of Incidental Appeal on or about November 9, 2017.
It did so on a de bene esse basis for the reasons set out at paragraphs 10 to 15

of said Notices of Incidental Appeal, which read as follows:

10. To successfully overturn the Pension Priority Decision, the
Appellants will first need to convince the Court of Appeal that the
Supervisory Judge erred in finding that pension deemed trusts
could not be enforceable in CCAA proceedings;

11. Furthermore, in order to obtain that the Pension Claims to be paid
in priority to the extent sought in their respective Notices of
Appeal, the Appellants will also need, to varying degrees, to
address the other issues raised by the Pension Priority Motion;
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12. In doing so, the Appellants will no doubt rely on findings by the
Supervisory Judge (in some case adverse to the Monitor's
position), including the question as to whether and when a
‘liquidation” within the meaning of Sections 8(2) PBSA and
32(2) NLPBA occurred in the CCAA Proceedings, and the impact
of such triggering event occurring after the Wabush Filing Date, as
the case may be;

13. Other issues raised by the Pension Priority Motion, which were not
settled in the Pension Priority Decision, will also arise, including
whether the NLPBA deemed trust or lien and charge extend to and
protect the wind-up deficit;

14. Seeing as the Monitor is satisfied with the Pension Priority
Decision and intends to argue first and foremost that the Court of
Appeal should refrain from intervening in any way, and considering
that the Monitor would not pursue an incidental appeal should the
Appellants discontinue their own appeals (see Section 359 C.C.P.
a contrario), it is submitted that no incidental appeal would be
required for the Monitor, as Respondent, to raise the following
arguments:

(@) the deemed trusts under the PBSA and NLPBA were not
triggered because there was no “liquidation” of the Wabush CCAA
Parties, contrary to what the Supervisory Judge found;

(b) in any event, the deemed trusts under the PBSA and NLPBA
were not triggered as at the Wabush Filing Date, as no
“liquidation” had occurred on or before that date, such that they
cannot be enforced in CCAA proceedings;

(c) the NLPBA deemed trust and lien and charge do not extend to
the wind-up deficit component of the Pension Claims;

15. However, with a view of ensuring that all issues are brought before
the Court of Appeal, to allow each party to fully present its
arguments with respect to same, to avoid unnecessary procedural
arguments, possible undue delays and to promote a fair, efficient
and diligent hearing of the four appeals and ultimately a full
resolution of the issues raised by the Pension Priority Motion, the
Monitor hereby files this Notice of Incidental Appeal on a de bene
esse basis;

6. Whether or not an incidental appeal was required in the circumstances, the
Monitor submits that it has an automatic right to file same without the need to

seek and obtain leave to do so from this Court by virtue of Article 359 of the
Code of Civil Procedure and Section 14(2) of the CCAA;
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7. That said, by abundance of caution given the lack of clear authorities on the
specific procedural issue of whether leave is required to file an incidental appeal
in CCAA matters, and seeing the importance of the issues in dispute for the
parties and the practice in general, the Monitor also brings the present
Application of Leave to File an Incidental Appeal, on de bene esse basis, with a
view to raise before the Court of Appeal as incidental appellant the same

arguments outlined in the Notices of Incidental Appeal:

(a)  the deemed trust under the PBSA and NLPBA were not triggered because
there was no “liquidation” of the Wabush CCAA Parties, contrary to what
the Supervisory Judge found;

(b)  in any event, the deemed trusts under the PBSA and NLPBA were not
triggered as of the Wabush Filing Date, as no “liquidation” had occurred
on or before that date, such that they cannot be enforced in
CCAA proceedings;

(c) the NLPBA deemed trust and lien and charge do not extend to the

wind-up deficit component of the Pension Claims;

8. The Monitor respectfully submits that all four branches of the test to obtain leave
to appeal in CCAA matters, outlined by Justice Allan R. Hilton J.A. in Statoil
Canada Ltd. (Arrangement relative a), 2012 QCCA 665, are met;

9. Specifically, the Monitor submits that the additional issues raised on a subsidiary
and de bene esse basis in its Notices of Incidental Appeal are prima facie
meritorious and important both for the present matter, inasmuch as they aim at
achieving a full and final resolution of the issues raised in the Pension Priority

Motion, as well as for the insolvency practice generally;

10.  The Monitor further submits that granting leave on a de bene esse basis,
assuming such is required, will not unduly hinder the restructuring, inasmuch as
the Court of Appeal has already granted leave to appeal from the Pension
Priority Decision in the four above-mentioned matters, and that hearing dates on
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the merits have already been tentatively scheduled for June 11 and
June 12, 2018, and that a case management hearing to be presided by Madam
Justice Manon Savard, J.A., is set to take place on November 21, 2017;

11.  With respect to the issues raised on a subsidiary and de bene esse basis in its
incidental appeal, the Monitor intends to argue:

a) The deemed trusts under the PBSA and NLPBA were not triggered
because there was no “liquidation” of the Wabush CCAA Parties.*

12. This issue was discussed at length in the Pension Priority Decision
(at paragraphs 155 to 175);

13.  The Monitor respectfully submits that the conclusions of the Supervisory Judge
(at paragraphs 218(a) and (b)) are ill-founded for the following reasons:

a) these conclusions do not take into account the policy considerations
highlighted by the Supreme Court of Canada in Royal Bank of Canada v.
Sparrow Electric Corp., [1997] 1 S.C.R. 411 at paragraphs 21 and 22 and
in British Columbia v. Samson Bélair Ltd., [1989] 2 S.C.R. 24 at
paragraph 33;

b) the Supervisory Judge came to the conclusion that a “liquidation” had
occurred as of the Wabush Filing Date with hindsight and on the basis of
subsequent events (at paragraph 172), which creates undue uncertainty,
disrupts the status quo amongst creditors and is intrinsically unfair;

() considered as a triggering event, “liquidation” simply cannot be construed
as a vague or subjective notion, the occurrence of which is only confirmed
in light of subsequent events and the passage of time, on an accretive
basis, one that could be possibly revoked by the eventual filing of a plan

Paragraphs 12 to 14 of the present Motion are equivalent to paragraphs 17 to 19
of the Monitor's Notice of Incidental Appeal.

10
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arrangement that would somehow retroactively eliminate the occurrence

of the “liquidation” trigger;

d) the Supervisory Judge had previously concluded that no “liquidation” had
occurred and that the PBSA and NLPBA deemed trusts had not been
triggered (see paragraphs 67 to 70 and 79 of the Suspension Order
issued on June 26, 2015, leave to appeal denied, Appendix A hereto);

e) the plain wording of sections 8(2) PBSA and 32(2) NLBPA evidences a
clear intent on the legislator's part to impose deemed trust in the event of
a bankruptcy, which is in stark contrast with the conspicuous absence of

any reference to CCAA proceedings;

f) conflating the notions of “liquidating CCAA” and ‘liquidation of the
employer” clearly runs against the guiding principle that an initial order
issued pursuant to the CCAA is meant to preserve the status quo amongst

creditors vis-a-vis the debtors and their assets;

14.  As such, the Monitor intends to argue once again before the Court of Appeal that
no “liquidation” occurred in the present CCAA Proceedings;

b) In any event, the deemed trusts under the PBSA and NLPBA were
not triggered as of the Wabush Filing Date, as no “liquidation” had
occurred on or before that date, such that they cannot be enforced in
CCAA proceedings.’

15.  The Supervisory Judge explained as follows at paragraph 175 of the Pension
Priority Decision why he did not deal with this issue:

[175] Because the Court has concluded that the triggering event
occurred when the CCAA motion was filed, the Court need not
decide whether the triggering event must occur prior to the initial

s Paragraphs 15 to 18 of the present Motion are identical to paragraphs 20 to 23 of
the Monitor's Notice of Incidental Appeal.

11
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CCAA order, or whether it can occur after the initial CCAA order
but prior to the sale of the assets.

16.  The Monitor submits that allowing deemed trusts to arise post-filing, rather than
having been crystalized by the date of the CCAA filing or occurring prior thereto,
is radically incompatible with the fundamental status quo principle underpinning
all CCAA proceedings, and intends to present once again before the Court of
Appeal the following arguments which had been presented to the Supervisory
Judge;

17.  While the CCAA does not incorporate the scheme of distribution provided for in
the Bankruptcy and Insolvency Act, R.S.C. 1985, c. B-3, it nevertheless seeks to
preserve the status quo amongst creditors as against the insolvent debtors and
their assets, such that the purported crystallization of statutory deemed trust
post-filing, and the ensuing assertion of “secured creditor” status with respect to
claims that undeniably remained unsecured as of the date of the Wabush Filing
Date, run contrary to the very foundation of insolvency legislation;

18. As a subsidiary argument, even if the Court of Appeal were to rule that a
“liquidation” within the meaning of Sections 8(2) PBSA or 32(2) NLPBA can occur
under the umbrella of the CCAA, including by way of a so-called “liquidating
CCAA" proceeding, the Monitor will argue that these CCAA Proceedings ought

not to be considered as such;

c) The NLPBA deemed trust and lien and charge do not extend to the

wind-up deficit component of the Pension Claims.®

19. The Supervisory Judge declined to settle this issue, having concluded that the
deemed trust created under the SPPA, PBSA and NLPBA were in any event not
enforceable in CCAA proceedings (at paragraph 224);

Paragraphs 19 to 26 of the present Motion are identical to paragraphs 24 to 31 of
the Monitor's Notice of Incidental Appeal.

12
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20.  Should the Court of Appeal overturn this conclusion, and, despite the foregoing
arguments, further find that a “liquidation” triggering a deemed trust has occurred
in the present CCAA Proceedings, the Monitor will subsidiarily argue that the
wind-up deficit component of the Pension Claims is not covered by the deemed
trust nor lien and charge provided at Section 32 NLPBA, for the following

reasons;

21.  While the wording of Sections 61(1) of the NLPBA and 32(1) of the NLPBA
defining the amounts secured by the deemed trust are identical, Section 61(2),
which provides for the obligation to pay the wind-up deficit, and Section 61(1) are

mutually exclusive;

22. The obligation to pay the wind-up deficit upon termination is based on
Section 61(2) NLPBA. Based on the fact that the wording of Sections 32(1) and
61(1) NLPBA are identical and that the amounts payable under Sections 61(1)
and 61(2) NLPBA are mutually exclusive, it follows that the wind-up deficit is not
subject to either the deemed trust pursuant to Section 32(1) NLPBA nor to the
lien and charge pursuant to Section 32(4) NLPBA,;

23. Section 25.1 of the Pension Benefits Act Regulations, NLR 114/96, which
pertains to the wind-up deficit, when read in conjunction with
Section 60(2) NLPBA, clearly provides that the first payment to be made on
account of the wind-up deficit is to be made no later than two weeks following the
date of the wind-up report, itself to be filed within six months of the effective date
of termination, such that any payments due on account of the wind-up deficit
cannot be considered as “... amounts due to the pension from the employer that
have not been remitted to the pension fund at the date of termination”, within the
meaning of Sections 32(1)(c) or 61(1)(c) NLPBA;

24,  Section 61 NLBPA was amended in 2008 by the addition of paragraph 2.
Section 32 NLPBA was not amended at that time to reflect the changes made to
Section 61(2) NLPBA. It follows that the amounts to be held in trust under the
NLPBA are limited to certain amounts detailed in Sections 32(1), (2) and (3).

13
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Clearly, it does not provide for the wind-up deficit to be held in trust, seeing as
Sections 61(2) and 61(1) are mutually exclusive;

25.  The combined wording of Sections 32 and 61 NLPBA is very different from and
can easily be contrasted with Section 57(4) of the Ontario Pension Benefits Act,
which was analysed by the Supreme Court of Canada in the matter of
Sun Indalex Finance, LLC v. United Steel Workers, [2013] 1 S.C.R. 271, as the
NLPBA does not contain a specific deemed trust triggered upon the termination
or wind-up of a plan, nor clear wording extending the deemed trust to all
contribution owing “even if not yet due”, nor a specific priority rule similar to the
one contained in Section 30(7) of the Ontario Personal Property Security Act,
R.S.0. 1990, c. P.10;

26. For all of the foregoing reasons, and with a view to achieving a full and final
resolution of the issues raised in the Pension Priority Motion, the Monitor, should
leave be found to be required in the circumstances and should it be granted, will

ask the Court of Appeal to:

[A] DISMISS the appeals of. (i) Her Majesty in Right of Newfoundland &
Labrador, as represented by the Superintendent of Pensions, in Court file
bearing number 500-09-027082-171; (ii) United Steel Workers, Local
Sections 6254 and 6285, in Court file number 500-09-027075-175;
(iii) Michael Keeper, Terence Watt, Damien Lebel and Neil Johnson, as
representatives of the Salaried and Non-Union Employees and Retirees,
in Court file bearing number 500-09-027077-171; and (iv) the Attorney
General of Canada, acting on behalf of the Office of the Superintendent of
Financial Institutions, in Court file bearing number 500-09-027076-173;

OR, SUBSIDIARILY, SHOULD THE COURT OF APPEAL GRANT THE APPEALS, IN
WHOLE OR IN PART, AND FIND THAT THE SUPERVISORY JUDGE ERRED IN THAT NO
DEEMED TRUST ARISING UNDER EITHER THE SPPA, PBSA OR NLPBA CAN BE
ENFORCEABLE IN CCAA PROCEEDINGS:

14



129

Monitor’s Application for Leave to File an Incidental Appeal de bene esse (C.A.M.
500-09-027075-175, 500-09-027076-173, 500-09-027077-171,  500-09-027082-171),
November 9, 2017

[B] GRANT the present Incidental Appeal on a de bene esse basis and
deliver the following declaratory conclusions, as may be required for a full
resolution of the issues in dispute:

[C1 DECLARE that, notwithstanding the issue of their enforceability in CCAA
proceedings, no deemed trust or lien and charge protecting the Pension
Claims arose in the present matter pursuant to either Section 32 NLPBA,
Section 8 PBSA, or Section 49 SPPA,

OR, SUBSIDIARILY, SHOULD THE COURT OF APPEAL FIND THAT ONE OR
MORE DEEMED TRUST OR LIEN AND CHARGE DID ARISE IN THE PRESENT
MATTER:

WITH RESPECT TO SCOPE OF APPLICATION:

[D] DECLARE that any deemed trust or lien and charge arising under
Section 32 NLPBA only covers those portions of the Pension Claims
accrued and due in respect of employees and retirees who are or were
persons employed in the province of Newfoundland and Labrador within
the meaning of Section 5 NLPBA, as well as their surviving spouses and
other eligible related beneficiaries;

[E] DECLARE that any deemed trust arising under Section 8 PBSA only
covers those portions of the Pension Claims accrued and due in respect of
employees and retirees who are or were employed in “included
employment” within the meaning of Section 4 PBSA, as well as their
surviving spouses and other eligible related beneficiaries;

[F1 DECLARE that any deemed trust arising under Section 49 SPPA only
covers those portions of the Pension Claims accrued and due in respect of
employees and retirees who are or were reporting for work in Quebec or
otherwise qualify under Section 1 SPPA, as well as their surviving
spouses and other eligible related beneficiaries;

15
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WITH RESPECT TO AMOUNTS PROTECTED:

[G] DECLARE that any deemed trust or lien and charge arising under
Section 32 NLPBA does not cover the wind-up deficit component of either

Pension Claims;

[Hl DECLARE that any deemed trust or lien and charge arising under either
Section 32 NLPBA, Section 8 PBSA, or Section 49 SPPA only covers
outstanding payments or contributions that had accrued at the time of the

Initial Order;

WITH RESPECT TO ASSETS CHARGED:

1] DECLARE that any deemed trust arising under Section 32 NLPBA only
attaches to assets located in Newfoundland and Labrador and the
proceeds thereof, and cannot be enforceable as against assets located in

Quebec or the proceeds thereof;

[J1 DECLARE that any deemed trust arising under Section 49 SPPA only
attaches to assets located in Quebec and the proceeds thereof;

[K] DECLARE that any deemed trust arising under Section 8 PBSA only
attaches to railway assets and the proceeds thereof,

WITH RESPECT TO RANK:

[L] DECLARE that any deemed trust or lien and charge arising under either
Section 32 NLPBA, Section 8 PBSA, or Section 49 SPPA, ranks after the
prior claim of the Mise-en-cause, City of Sept-iles, for outstanding property
taxes pursuant to Sections 2651(5) and 2654.1 of the Civil Code of
Québec with respect to the taxable immovables to which said prior claim
pertain and the proceeds thereof;

THE WHOLE, WITHOUT COSTS.

16
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27.  The present Application for Leave to File an Incidental Appeal de bene esse is

well founded;

FOR THESE REASONS, MAY AND PLEASE THE COURT:
GRANT the present Application;

AUTHORIZE the Monitor to file an Incidental Appeal of the judgment rendered on
September 11, 2017 by the Honorable Steven W. Hamilton of the Superior Court,
Commercial Division with respect to each of the appeals brought by: (i) Her
Majesty in Right of Newfoundland & Labrador, as represented by the
Superintendent of Pensions, in Court file bearing number 500-09-027082-171;
(ii) United Steel Workers, Local Sections 6254 and 6285, in Court file bearing
number 500-09-027075-175; (iii) Michael Keeper, Terence Watt, Damien Lebel
and Neil Johnson, as representatives of the Salaried and Non-Union Employees
and Retirees, in Court file bearing number 500-09-027077-171; and (iv) the
Attorney General of Canada, acting on behalf of the Office of the Superintendent
of Financial Institutions, in Court file bearing number 500-09-027076-173;

THE WHOLE without costs, save in case of contestation.

Montreal, November 9, 2017

5. g 7[“ . .
"7(%/’ nsbasetod. bl (naad.
NORTON ROSE FULBRIGHT CANADA LLP
(Mes Sylvain Rigaud and Chrystal Ashby)
Attorneys of the Applicant Monitor
Respondent / De Bene Esse Incidental Appellant
FTI Consulting Canada Inc.
1 Place Ville Marie, Suite 2500
Montréal (Quebec) H3B 1R1
Telephone: (514) 847-4747
Fax: (614) 286-5474
sylvain.rigaud@nortonrosefulbright.com
chrystal.ashby@nortonrosefulbright.com
notifications-mti@nortonrosefulbright.com
Our reference: 10007517-1000155731
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AFFIDAVIT OF CHRYSTAL ASHBY

I, CHRYSTAL ASHBY, attorney, practicing law at Norton Rose Fulbright Canada LLP,
suite 2500, 1 Place Ville Marie, Montreal, Quebec, H3B 1R1, affirm as follows:

1 | am an associate at the firm Norton Rose Fulbright Canada LLP. Our firm has
represented FTI Consulting Canada Inc. acting as court-appointed Monitor since
the outset of the Wabush CCAA proceedings in Superior Court file bearing
number 500-11-048114-157.

2 Me Sylvain Rigaud and myself represented the Monitor before Mr. Justice
Stephen W. Hamilton during the hearing held on June 28 and 29, 2017 on the

Monitor's Amended Motion for Directions with respect to Pension Claims.

3 All the facts alleged in the within Application for Leave to file an Incidental Appeal
De Bene Esse by the Monitor are true and correct to the best of my knowledge.

AND | HAVE SIGNED THIS NINTH DAY OF
NOVEMBER 2017, IN MONTREAL, QUEBEC:

CHRYSTAL ASHBY

Solemnly affirmed before me in Montreal,
thls th day of November 20

Vass
m “”;—.’b\\Q :

Commlssmner of Oaths fo
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NOTICE OF PRESENTATION

NOTICE IS HEREBY GIVEN TO THE FOLLOWING PARTIES:

Me Bernard Boucher and Mr. Steven Weisz  Mes Doug Mitchell and

Blake Cassels & Graydon LLP Edward Béchard-Torres

Suite 2200 Irving Mitchell Kalichman LLP

600 de Maisonneuve West Blvd. Suite 1400

Montreal, Quebec H3A 3J2T 3500, de Maisonneuve Boulevard West

Montreal, Quebec H3Z 3C1
Attorneys for the Wabush CCAA Parties

Attorneys for Her Majesty in Right of
Newfoundland and Labrador, as
represented by the Superintendent of
Pensions

Mes Pierre Lecavalier and Michelle Kellam Mr. Andrew J. Hatnay, Mr. Demetrios

Department of Justice — Canada Yiokaris, Ms. Amy Tang and
East Tower — 9" floor Mr. Jules Monteyne

200 René-Lévesque Boulevard West Koskie Minsky LLP
Montreal, Quebec H2Z 1X4 Suite 900

20 Queen Street West

Attorneys for the Attorney General of Toronto, Ontario M5H 3R3

Canada, acting on behalf of the Office of the

Superintendent of Financial Institutions Attorneys for the Representatives
of the Salaried and Non-Union
Employees and Retirees

Mes Mark E. Meland and Nicolas Brochu Mr. Ronald Pink, Q.C. and

Fishmen Flanz Meland Paquin LLP Ms. Bettina Quistgaard
Suite 4100 Pink Larkin LLP

1250, René-Lévesque Ouest Boulevard Suite 201

Montreal, Quebec H3B 4W8 1463 South Park Street

Halifax, Nova Scotia B3J 3S9
Proposed Co-Attorneys for the
Representatives of the Salaried and Attorneys for the Replacement Plan
Non-Union Employees and Retirees Administrator, Morneau Shepell Ltd.
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Me Daniel Boudreault

Philion Leblanc Beaudry Avocats S.A.
Suite 280

5000 des Gradins Boulevard

Quebec, Quebec G2J 1N3

Attorney for the United Steel Workers,
Local Sections 6254 and 6285

Me Martin Roy

Stein Monast LLP

Suite 300

70 Dalhousie Street
Quebec, Quebec G1K 4B2

Attorney for Ville de Sept-iles

Mes Louis Robillard and Roberto Clocchiatti
Vaillancourt et Clocchiatti,

Contentieux de Retraite Québec

1055 René-Lévesque Boulevard East
Montreal, Quebec H2L 4S5

Attorneys for Retraite Quebec

Take notice that the present Application for Leave to Appeal de bene esse will be

presented for adjudication before one the honorable judges of the Court of Appeal,

sitting in and for the district of Montreal, in the Ernest Cormier building, located at
100, Notre-Dame Street East, Montreal, Quebec, on November 17, 2017, at 9:30 a.m.,

in room RC-18.

DO GOVERN YOURSELF ACCORDINGLY.

Montreal, November 9, 2017

Toidn. FoseAiybud? (@l

NORTON ROSE FULBRIGHT CANADA LLP
(Mes Sylvain Rigaud and Chrystal Ashby)
Attorneys of the Applicant Monitor
Respondent / De Bene Esse Incidental Appellant
FTI Consulting Canada Inc.

1 Place Ville Marie, Suite 2500

Montréal (Quebec) H3B 1R1

Telephone: (514) 847-4747

Fax: (514) 286-5474
sylvain.rigaud@nortonrosefulbright.com
chrystal.ashby@nortonrosefulbright.com
notifications-mtl@nortonrosefulbright.com
Our reference: 10007517-1000155731
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500-09-027082-171),

NO: 500-09-027077-171
500-09-027082-171
500-09-027075-175
500-09-027076-173

COURT OF APPEAL
DISTRICT OF MONTREAL

FTI CONSULTING CANADA INC.
RESPONDENT

DE BENE ESSE INCIDENTAL APPELLANT

V.

MICHAEL KEEPER ET AL
APPELLANTS

DE BENE ESSE INCIDENTAL RESPONDENTS

-and-
BLOOM LAKE GENERAL PARTNER LIMITED ET AL

MISES-EN-CAUSE

/

/

APPLICATION FOR LEAVE TO FILE AN
INCIDENTAL APPEAL
DE BENE ESSE
(Articles 352 and 359 C.C.P.)

ORIGINAL

BO-0042 #10007517-10000155731

Mtres Sylvain Rigaud and Chrystal Ashby
NORTON ROSE FULBRIGHT CANADA LLP
ATTORNEYS
1 Place Ville Marie, suite 2500
Montreal, Quebec H3B 1R1 CANADA
Telephone: +1 514.847.4702
Telephone: +1 514.847.6076
Telecopieur : +1 514.286.5474
notifications-mti@nortonrosefulbright.com
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CANADA COURT OF APPEAL

PROVINCE OF QUEBEC
DISTRICT DE MONTREAL

N°: 500-09-027082-171
N°: 500-09-027075-175
N°: 500-09-027077-171
N°: 500-09-027076-173

N°: 500-11-048114-157

N°: 500-09-027082-171 FTI CONSULTING CANADA INC.
RESPONDENT /
DE BENE ESSE INCIDENTAL APPELLANT
Monitor — Petitioner

V.

HER MAJESTY IN RIGHT OF
NEWFOUNDLAND & LABRADOR,
AS REPRESENTED BY THE
SUPERINTENDENT OF PENSIONS

APPELLANT /
DE BENE ESSE INCIDENTAL RESPONDENT
Mise-en-cause

-and-

BLOOM LAKE GENERAL PARTNER
LIMITED, QUINTO MINING CORPORATION,
8568391 CANADA LIMITED, CLIFFS QUEBEC
IRON MINING ULC, WABUSH IRON CO.
LIMITED AND WABUSH RESOURCES INC.

RESPONDENTS
Debtors

-and-

THE BLOOM LAKE IRON ORE MINE LIMITED
PARTNERSHIP, BLOOM LAKE RAILWAY
COMPANY LIMITED, WABUSH MINES,
ARNAUD RAILWAY COMPANY AND
WABUSH LAKE RAILWAY COMPANY
LIMITED

MICHAEL KEEPER, TERENCE WATT,
DAMIEN LEBEL AND NEIL JOHNSON
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THE ATTORNEY GENERAL OF CANADA,
ACTING ON BEHALF OF THE OFFICE OF
THE SUPERINTENDENT OF FINANCIAL
INSTITUTIONS

UNITED STEEL WORKERS,
LOCALS 6254 AND 6285

VILLE DE SEPT-ILES
RETRAITE QUEBEC

MORNEAU SHEPELL LTD.,
INITS CAPACITY AS REPLACEMENT
PENSION PLAN ADMINISTRATOR

MISES-EN-CAUSE
Mises-en-cause

N°:

500-09-027075-175

FTI CONSULTING CANADA INC.

RESPONDENT /
DE BENE ESSE INCIDENTAL APPELLANT
Monitor — Petitioner

V.

SYNDICAT DES METALLOS,
SECTION LOCALE 6254

SYNDICAT DES METALLOS,
SECTION LOCALE 6285

APPELLANTS /
DE BENE ESSE INCIDENTAL RESPONDENTS
Mises-en-cause

-and-

BLOOM LAKE GENERAL PARTNER LIMITED
QUINTO MINING CORPORATION,

8568391 CANADA LIMITED,

CLIFFS QUEBEC IRON MINING ULC,
WABUSH IRON CO. LIMITED AND

WABUSH RESOURCES INC.

MISES-EN-CAUSE
Debtors

-and-
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THE BLOOM LAKE IRON ORE MINE LIMITED
PARTNERSHIP, BLOOM LAKE RAILWAY
COMPANY LIMITED, WABUSH MINES,
ARNAUD RAILWAY COMPANY AND
WABUSH LAKE RAILWAY COMPANY
LIMITED

MICHAEL KEEPER, TERENCE WATT,
DAMIEN LEBEL AND NEIL JOHNSON

ATTORNEY GENERAL OF CANADA

HER MAJESTY IN RIGHT OF
NEWFOUNDLAND & LABRADOR, AS
REPRESENTED BY THE SUPERINTENDENT
OF PENSIONS

VILLE DE SEPT-ILES

MORNEAU SHEPELL LTD.,
IN ITS CAPACITY AS REPLACEMENT
PENSION PLAN ADMINISTRATOR

RETRAITE QUEBEC

MISES-EN-CAUSE
Mises-en-cause

N°:

500-09-027077-171

FTI CONSULTING CANADA INC.

RESPONDENT /
DE BENE ESSE INCIDENTAL APPELLANT
Monitor — Petitioner

V.

MICHAEL KEEPER, TERENCE WATT,
DAMIEN LEBEL AND NEIL JOHNSON

APPELLANTS /

DE BENE ESSE INCIDENTAL RESPONDENTS
Representatives of the Salaried and

Non-Union Employees and Retirees

-and-

BLOOM LAKE GENERAL PARTNER LIMITED
QUINTO MINING CORPORATION,

8568391 CANADA LIMITED,

CLIFFS QUEBEC IRON MINING ULC,
WABUSH IRON CO. LIMITED AND

WABUSH RESOURCES INC.

MISES-EN-CAUSE
Debtors
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-and-

THE BLOOM LAKE IRON ORE MINE LIMITED
PARTNERSHIP, BLOOM LAKE RAILWAY
COMPANY LIMITED, WABUSH MINES,
ARNAUD RAILWAY COMPANY AND
WABUSH LAKE RAILWAY COMPANY
LIMITED

SYNDICAT DES METALLOS,
SECTIONS LOCALES 6254 ET 6285

ATTORNEY GENERAL OF CANADA
ACTING ON BEHALF OF THE OFFICE OF
THE SUPERINTENDENT OF FINANCIAL
INSTITUTIONS

HER MAJESTY IN RIGHT OF
NEWFOUNDLAND & LABRADOR,
AS REPRESENTED BY THE
SUPERINTENDENT OF PENSIONS

VILLE DE SEPT-ILES

MORNEAU SHEPELL LTD.,
IN ITS CAPACITY AS REPLACEMENT
PENSION PLAN ADMINISTRATOR

RETRAITE QUEBEC

MISES-EN-CAUSE
Mises-en-cause

N°:

500-09-027076-173

FTI CONSULTING CANADA INC.

RESPONDENT /
DE BENE ESSE INCIDENTAL APPELLANT
Monitor — Petitioner

V.

THE ATTORNEY GENERAL OF CANADA
ACTING ON BEHALF OF THE

OFFICE OF THE SUPERINTENDENT OF
FINANCIAL INSTITUTIONS

APPELLANT /
DE BENE ESSE INCIDENTAL RESPONDENT
Mise-en-cause

-and-
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BLOOM LAKE GENERAL PARTNER LIMITED
QUINTO MINING CORPORATION,

8568391 CANADA LIMITED,

CLIFFS QUEBEC IRON MINING ULC,
WABUSH IRON CO. LIMITED AND

WABUSH RESOURCES INC.

MISES-EN-CAUSE
Debtors

THE BLOOM LAKE IRON ORE MINE LIMITED
PARTNERSHIP, BLOOM LAKE RAILWAY
COMPANY LIMITED, WABUSH MINES,
ARNAUD RAILWAY COMPANY AND
WABUSH LAKE RAILWAY COMPANY
LIMITED

HER MAJESTY IN RIGHT OF
NEWFOUNDLAND & LABRADOR,
AS REPRESENTED BY THE
SUPERINTENDENT OF PENSIONS

MICHAEL KEEPER, TERENCE WATT,
DAMIEN LEBEL AND NEIL JOHNSON

UNITED STEEL WORKERS,
LOCALS 6254 AND 6285

VILLE DE SEPT-ILES
RETRAITE QUEBEC

MORNEAU SHEPELL LTD.,
IN ITS CAPACITY AS REPLACEMENT
PENSION PLAN ADMINISTRATOR

MISES-EN-CAUSE
Mises-en-cause

NOTICE OF INCIDENTAL APPEAL DE BENE ESSE BY THE MONITOR
(Articles 352 and 359 of the Code of Civil Procedure)
Respondent / Incidental Appellant
Dated November 9, 2017

1. On September 11, 2017, Mr. Justice Stephen W. Hamilton (the “Supervisory
Judge”) of the Quebec Superior Court sitting in Commercial Division for the judicial
district of Montreal (the “CCAA Court”) granted the Amended Motion for Directions
with respect to Pension Claims (the “Pension Priority Motion”) presented by

FTI Consulting Canada Inc., acting as court-appointed monitor (the “Monitor”) to

5
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Bloom Lake General Partner Limited, Quinto Mining Corporation,
8568391 Canada Inc., Cliffs Quebec Iron Mining ULC, the Bloom Lake Iron Ore
Mine Limited Partnership, Bloom Lake Railway Company and Bloom Lake Railway
Company Limited (collectively, the “Bloom Lake CCAA Parties’’) as well as to
Wabush Iron Co. Limited, Wabush Resources Inc., Wabush Mines, Arnaud Railway
Company and Wabush Lake Railway Company Limited (collectively, the “Wabush
CCAA Parties™) in Superior Court file bearing number 500-11-048114-157
(the “CCAA Proceedings”), which decision (the “Pension Priority Decision™) has

been the object of Notices of Appeal and Applications for Leave to Appeal by:

(@)  Her Majesty in Right of Newfoundland & Labrador, as represented by the
Superintendent of Pensions (the “NL Superintendent of Pensions”),
in Court of Appeal file bearing number 500-09-027082-171;

(b) United Steel Workers, Local Sections 6254 and 6285 (the “Union”), in Court
of Appeal file bearing number 500-09-027075-175;

(c) Michael Keeper, Terence Watt, Damien Lebel and Neil Johnson, as
representatives of the Salaried and Non-Union Employees and Retirees
(the “Representatives”), in Court of Appeal file bearing number
500-09-027077-171; and

(d) the Attorney General of Canada, acting on behalf of the Office of the
Superintendent of Financial Institutions (*OSFI”), in Court of Appeal file
bearing number 500-09-027076-173,;

The initial order pursuant to the Companies’ Creditor Arrangement Act, R.S.C. 1985
c. C-36 (“CCAA") with respect to the Bloom Lake CCAA Parties was rendered on
January 27, 2015.

? The initial order pursuant to the CCAA with respect to the Wabush CCAA Parties
was rendered on May 20, 2015 (the “Wabush Filing Date”).

Capitalized terms not otherwise defined herein shall have the meaning ascribed

thereto in the Pension Priority Decision.

6
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2. The above-noted Applications for Leave to Appeal were not contested and were
granted on October 31, 2017 by Mr. Justice Patrick Healy of the Court of Appeal;

3. The hearing of the Pension Priority Motion before the Supervisory Judge lasted two
full days on June 28 and June 29, 2017. The parties did not proceed with any
examinations out of Court and thus no transcripts were filed, nor did the Supervisory
Judge hear any testimonial evidence. The two-day hearing was entirely dedicated to
oral arguments from the parties, who had also exchanged detailed argumentation
outlines and books of authorities ahead of the hearing;

“ The factual background leading to the Pension Priority Motion is fully described by
the Supervisory Judge as follows in the Pension Priority Decision:

(a) the Wabush CCAA Parties conducted their operations in two provinces,
Newfoundland & Labrador and Quebec, and also owned and operated

railways, which are federally regulated, in both (at paragraph 3);

(b)  the Wabush CCAA Parties created and funded two defined-benefit pension
plans (the “Pension Plans”), being the Union Plan and the Salaried Plan

(at paragraph 4), both of which were underfunded (at paragraphs 18 to 22);

(c) by way of the Suspension Order rendered on June 26, 2015 (leave to
appeal denied), a copy of which is attached hereto as Appendix A, the
CCAA Court suspended the payment of the monthly amortization payments
and the annual lump sum (catch-up) payments owing to the Pension Plans

(at paragraphs 8 and 14);

(d) both Pension Plans were terminated on December 16, 2015
(at paragraph 9), and Mise-en-cause Morneau Shepell Ltd. was appointed as
replacement plan administrator (the “Replacement Plan Administrator”) on
March 30, 2016 (at paragraph 12);

(e) proofs of claims asserting secured claims were filed in respect of amounts
owing to both Pension Plans (the “Pension Claims”), including in each case

a wind-up deficit component of over $20 million (at paragraphs 22 and 23);

;
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(f) substantially all the assets of the Wabush CCAA Parties have been sold over
the course of the CCAA Proceedings, the proceeds of which are held in trust
by the Monitor, including from immovable properties located in Sept-iles
subject to unpaid taxes, over which the City of Sept-lles claims priority
(at paragraph 26);

5. On January 30, 2017, the Supervisory Judge had ruled that the CCAA Court had
jurisdiction to hear and deal with all the issues raised by the Pension Priority Motion.
There was no appeal from that decision (the “Jurisdiction Order”), a copy of which

is attached hereto as Appendix B;

6. Despite this, a concurrent reference has been brought before the Newfoundland &
Labrador Court of Appeal to deal with certain issues and questions forming part of
the Pension Priority Motion, as explained at paragraphs 48 to 60 of the Pension

Priority Decision;,

i The issues raised by the Pension Priority Motion are articulated by the Supervisory
Judge at paragraph 47 of the Pension Priority Decision. The position of each party

is adequately summarized in paragraphs 27 to 44;
8. By way of the Pension Priority Decision, the Supervisory Judge:
(@)  granted the Pension Priority Motion (at paragraph 223);

(b)  declared that the trusts created under the Quebec Supplemental Pension
Plans Act, R.S.Q. c. R-15.1 (“SPPA”), the federal Pension Benefits
Standards Act, 1985, R.S.C. 1985, ¢. 32 ( “PBSA”), and the Newfoundland &
Labrador Pension Benefits Act, 1997, S.N.L. 1996, c. T-4.01 ( “NLBPA")
are not enforceable in CCAA proceedings (at paragraph 224);

(c)  declared that the employee contributions and normal cost payments relating
to pension plans are protected to the extent provided for by Sections 6(6)
and 36(7) CCAA (at paragraph 225, which mistakenly refers to Section 37(6)
instead of 36(7) of the CCAA);
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9. The Supervisory Judge also found that:

(a) a ‘liquidation” under Sections 8(2) PBSA and 32(2) NLPBA includes a
liquidating plan under the CCAA (at paragraph 218a));

(b)  a “liquidation” within the meaning of Sections 8(2) PBSA and 32(2) NLPBA
had commenced as at the Wabush Filing Date (at paragraph 218b));

(c) the deemed trust under the NLPBA should not be recognized or enforced
against assets located in the Province of Quebec (at paragraph 218g));

(d)  the wind-up deficit is not protected by the deemed trusts under either the
PBSA (at paragraphs 136 and 218d)) or the SPPA (at paragraphs 130
and 218d)). The Supervisory Judge did not reach a conclusion as to whether
the deemed trust under Section 32 NLPBA extended to the wind-up deficit
(at paragraphs 58, 114, 143, and 218d));

(e) the Pension Plans are governed by the PBSA for the railway employees,
by the SPPA for the non-railway employees who reported for work in Quebec
and by the NLPBA for the non-railway employees who reported for work in
Newfoundland & Labrador (at paragraph 219);

(f) the protection afforded by Sections 6(6) and 36(7) CCAA only extends to
employee contributions and normal cost payments, to the exclusion of
special or amortization payments and wind-up deficits (at paragraphs 184
to 186);

(9) additional protection afforded in pension legislation to special or amortization
payments or wind-up deficits cannot apply once the CCAA is triggered, as a
matter of federal paramountcy with respect to the SPPA and the NLPBA
(at paragraphs 187 to 210), and as matter of interpretation of Parliament’s
intent with respect to the PBSA (at paragraphs 211 to 216);
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10.  To successfully overturn the Pension Priority Decision, the Appellants will first need
to convince the Court of Appeal that the Supervisory Judge erred in finding that

pension deemed trusts could not be enforceable in CCAA proceedings;

11.  Furthermore, in order to obtain that the Pension Claims be paid in priority to the
extent sought in their respective Notices of Appeal, the Appellants will also need, to
varying degrees, to address the other issues raised by the Pension Priority Motion;

12.  In doing so, the Appellants will no doubt rely on findings by the Supervisory Judge
(in some case adverse to the Monitor's position), including the question as to
whether and when a “liquidation” within the meaning of Sections 8(2) PBSA and
32(2) NLPBA occurred in the CCAA Proceedings, and the impact of such triggering
event occurring after the Wabush Filing Date, as the case may be;

13.  Other issues raised by the Pension Priority Motion, which were not settled in the
Pension Priority Decision, will also arise, including whether the NLPBA deemed

trust or lien and charge extend to and protect the wind-up deficit;

14.  Seeing as the Monitor is satisfied with the Pension Priority Decision and intends to
argue first and foremost that the Court of Appeal should refrain from intervening in
any way, and considering that the Monitor would not pursue an incidental appeal
should the Appellants discontinue their own appeals (see Section 359 C.C.P.
a contrario), it is submitted that no incidental appeal would be required for the

Monitor, as Respondent, to raise the following arguments:

(a) the deemed trusts under the PBSA and NLPBA were not triggered because
there was no “liquidation” of the Wabush CCAA Parties, contrary to what the

Supervisory Judge found;

(b) in any event, the deemed trusts under the PBSA and NLPBA were not
triggered as of the Wabush Filing Date, as no “liquidation” had occurred on or
before that date, such that they cannot be enforced in CCAA proceedings;

(c) the NLPBA deemed trust and lien and charge do not extend to the wind-up

deficit component of the Pension Claims;

10
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15.  However, with a view of ensuring that all issues are brought before the Court of
Appeal, to allow each party to fully present its arguments with respect to same, to
avoid unnecessary procedural arguments, possible undue delays and to promote a
fair, efficient and diligent hearing of the four appeals and ultimately a full resolution
of the issues raised by the Pension Priority Motion, the Monitor hereby files this

Notice of Incidental Appeal on a de bene esse basis;
16.  With respect to each of the issues above, the Monitor intends to argue as follows:

a) The deemed trusts under the PBSA and NLPBA were not triggered

because there was no “liquidation” of the Wabush CCAA Parties.

17. This issue was discussed at length in the Pension Priority Decision (at

paragraphs 155 to 175);

18.  The Monitor respectfully submits that the conclusions of the Supervisory Judge

(at paragraphs 218(a) and (b)) are ill-founded for the following reasons:

a) these conclusions do not take into account the policy considerations
highlighted by the Supreme Court of Canada in Royal Bank of Canada V.
Sparrow Electric Corp., [1997] 1 S.C.R. 411 at paragraphs 21 and 22 and in
British Columbia v. Samson Bélair Ltd., [1989] 2 S.C.R. 24 at paragraph 33;

b) the Supervisory Judge came to the conclusion that a “liquidation” had
occurred as of the Wabush Filing Date with hindsight and on the basis of
subsequent events (at paragraph 172), which creates undue uncertainty,

disrupts the status quo amongst creditors and is intrinsically unfair;

c) considered as a triggering event, “liquidation” simply cannot be construed as
a vague or subjective notion, the occurrence of which is only confirmed in
light of subsequent events and the passage of time, on an accretive basis,
one that could be possibly revoked by the eventual filing of a plan
arrangement that would somehow retroactively eliminate the occurrence of

the “liquidation” trigger;

11
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d) in June 2015, the Supervisory Judge had previously concluded in the context
of the Suspension Order that no “liquidation” had occurred and that the
PBSA and NLPBA deemed trusts had not been triggered (at paragraphs 67
to 70 and 79 of the Suspension Order, Appendix A hereto);

e) the plain wording of sections 8(2) PBSA and 32(2) NLBPA evidences a clear
intent on the legislator's part to impose deemed trust in the event of a
bankruptcy, which is in stark contrast with the conspicuous absence of any
reference to CCAA proceedings;

f) conflating the notions of “liquidating CCAA” and “liquidation of the employer”
clearly runs against the guiding principle that an initial order issued pursuant
to the CCAA is meant to preserve the status quo amongst creditors vis-a-vis

the debtors and their assets;

19.  As such, the Monitor intends to argue once again before the Court of Appeal that no

“liquidation” occurred in the present CCAA Proceedings;

b) In any event, the deemed trusts under the PBSA and NLPBA were not
triggered as at the Wabush Filing Date, as no “liquidation” had
occurred on or before that date, such that they cannot be enforced in

CCAA proceedings.

20. The Supervisory Judge explained as follows at paragraph 175 of the Pension
Priority Decision why he did not deal with this issue:

[175] Because the Court has concluded that the triggering event
occurred when the CCAA motion was filed, the Court need not decide
whether the triggering event must occur prior to the initial CCAA order,
or whether it can occur after the initial CCAA order but prior to the sale
of the assets.

21.  The Monitor submits that allowing deemed trusts to arise post-filing, rather than
having been crystalized by the date of the CCAA filing or occurring prior thereto, is

radically incompatible with the fundamental status quo principle underpinning all

12
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CCAA proceedings, and intends to present once again before the Court of Appeal

the following arguments which had been presented to the Supervisory Judge;

22.  While the CCAA does not incorporate the scheme of distribution provided for in the
Bankruptcy and Insolvency Act, R.S.C. 1985, c. B-3, it nevertheless seeks to
preserve the status quo amongst creditors as against the insolvent debtors and their
assets, such that the purported crystallization of statutory deemed trust post-filing,
and the ensuing assertion of “secured creditor” status with respect to claims that
undeniably remained unsecured as of the date of the Wabush Filing Date, run

contrary to the very foundation of insolvency legislation;

23. As a subsidiary argument, even if the Court of Appeal were to rule that a
“liquidation” within the meaning of Sections 8(2) PBSA or 32(2) NLPBA can occur
under the umbrella of the CCAA, including by way of a so-called “liquidating CCAA”
proceeding, the Monitor will argue that these CCAA Proceedings ought not to be

considered as such;

c) The NLPBA deemed trust and lien and charge do not extend to the

wind-up deficit component of the Pension Claims.

24,  The Supervisory Judge declined to settle this issue, having concluded that the
deemed trust created under the SPPA, PBSA and NLPBA were in any event not
enforceable in CCAA proceedings (at paragraph 224);

25.  Should the Court of Appeal overturn this conclusion, and, despite the foregoing
arguments, further find that a “liquidation” triggering a deemed trust has occurred in
the present CCAA Proceedings, the Monitor will subsidiarily argue that the wind-up
deficit component of the Pension Claims is not covered by the deemed trust nor lien

and charge provided at Section 32 NLPBA, for the following reasons;

26.  While the wording of Sections 61(1) of the NLPBA and 32(1) of the NLPBA defining
the amounts secured by the deemed trust are identical, Section 61(2), which
provides for the obligation to pay the wind-up deficit, and Section 61(1) are mutually

exclusive;

13
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27. The obligation to pay the wind-up deficit upon termination is based on
Section 61(2) NLPBA. Based on the fact that the wording of Sections 32(1) and
61(1) NLPBA are identical and that the amounts payable under Sections 61(1)
and 61(2) NLPBA are mutually exclusive, it follows that the wind-up deficit is not
subject to either the deemed trust pursuant to Section 32(1) NLPBA nor to the lien
and charge pursuant to Section 32(4) NLPBA,;

28.  Section 25.1 of the Pension Benefits Act Regulations, NLR 114/96, which pertains
to the wind-up deficit, when read in conjunction with Section 60(2) NLPBA, clearly
provides that the first payment to be made on account of the wind-up deficit is to be
made no later than two weeks following the date of the wind-up report, itself to be
filed within six months of the effective date of termination, such that any payments
due on account of the wind-up deficit cannot be considered as “... amounts due to
the pension from the employer that have not been remitted to the pension fund at
the date of termination”, within the meaning of Sections 32(1)(c) or 61(1)(c) NLPBA;

29. Section61 NLBPA was amended in 2008 by the addition of paragraph 2.
Section 32 NLPBA was not amended at that time to reflect the changes made to
Section 61(2) NLPBA. It follows that the amounts to be held in trust under the
NLPBA are limited to certain amounts detailed in Sections 32(1), (2) and (3).
Clearly, it does not provide for the wind-up deficit to be held in trust, seeing as
Sections 61(2) and 61(1) are mutually exclusive;

30. The combined wording of Sections 32 and 61 NLPBA is very different from and can
easily be contrasted with Section 57(4) of the Ontario Pension Benefits Act, which
was analysed by the Supreme Court of Canada in the matter of Sun Indalex
Finance, LLC v. United Steel Workers, [2013] 1 S.C.R. 271, as the NLPBA does not
contain a specific deemed trust triggered upon the termination or wind-up of a plan,
nor clear wording extending the deemed trust to all contribution owing “even if not
yet due”, nor a specific priority rule similar to the one contained in Section 30(7) of
the Ontario Personal Property Security Act, R.S.0. 1990, c¢. P.10;

14
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31. Based on the foregoing reasons, the Monitor submits that the NLPBA does not
afford priority status or otherwise protect the wind-up deficit component of the
Pension Claims, and intends to argue same before the Court of Appeal;

32. Also in the spirit of reaching a full and final resolution of the issues raised by the
Pension Priority Motion, the Monitor takes note of the Incidental Appeal brought by
the City of Sept-fles and will ask the Court of Appeal, as a subsidiary conclusion, to
determine the respective ranking of the Pension Claims and the prior claim of the
City of Sept-les;

33.  For all of the foregoing reasons, the Monitor will ask the Court of Appeal to:

[A] DISMISS the appeals of. (i) Her Majesty in Right of Newfoundland &
Labrador, as represented by the Superintendent of Pensions, in Court file
bearing number 500-09-027082-171; (ii) United Steel Workers, Local
Sections 6254 and 6285, in Court file bearing number 500-09-027075-175,;
(iii) Michael Keeper, Terence Watt, Damien Lebel and Neil Johnson, as
representatives of the Salaried and Non-Union Employees and Retirees, in
Court file bearing number 500-09-027077-171; and (iv) the Attorney General
of Canada, acting on behalf of the Office of the Superintendent of Financial
Institutions, in Court file bearing number 500-09-027076-173;

OR, SUBSIDIARILY, SHOULD THE COURT OF APPEAL GRANT THE APPEALS, IN WHOLE
OR IN PART, AND FIND THAT THE SUPERVISORY JUDGE ERRED IN THAT NO DEEMED
TRUST ARISING UNDER EITHER THE SPPA, PBSA OR NLPBA CAN BE ENFORCEABLE IN
CCAA PROCEEDINGS:

[Bl GRANT the present Incidental Appeal on a de bene esse basis and deliver
the following declaratory conclusions, as may be required for a full resolution

of the issues in dispute:

[C] DECLARE that, notwithstanding the issue of their enforceability in
CCAA Proceedings, no deemed trust or lien and charge protecting
the Pension Claims arose in the present matter pursuant to either
Section 32 NLPBA, Section 8 PBSA, or Section 49 SPPA,

15
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OR, SUBSIDIARILY, SHOULD THE COURT OF APPEAL FIND THAT ONE OR MORE
DEEMED TRUST OR LIEN AND CHARGE DID ARISE IN THE PRESENT MATTER:

WITH RESPECT TO SCOPE OF APPLICATION:

[D] DECLARE that any deemed trust or lien and charge arising under
Section 32 NLPBA only covers those portions of the Pension Claims accrued
and due in respect of employees and retirees who are or were persons
employed in the province of Newfoundland and Labrador within the meaning
of Section 5 NLPBA, as well as their surviving spouses and other eligible
related beneficiaries;

[E] DECLARE that any deemed trust arising under Section 8 PBSA only covers
those portions of the Pension Claims accrued and due in respect of
employees and retirees who are or were employed in “included employment”
within the meaning of Section 4 PBSA, as well as their surviving spouses and

other eligible related beneficiaries;

[F1 DECLARE that any deemed trust arising under Section 49 SPPA only covers
those portions of the Pension Claims accrued and due in respect of
employees and retirees who are or were reporting for work in Quebec or
otherwise qualify under Section 1 SPPA, as well as their surviving spouses

and other eligible related beneficiaries;

WITH RESPECT TO AMOUNTS PROTECTED:

[G] DECLARE that any deemed trust or lien and charge arising under
Section 32 NLPBA does not cover the wind-up deficit component of either

Pension Claims;

[HI DECLARE that any deemed trust or lien and charge arising under either
Section 32 NLPBA, Section 8 PBSA, or Section 49 SPPA only covers
outstanding payments or contributions that had accrued at the time of the
Initial Order;

16
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WITH RESPECT TO ASSETS CHARGED:

m DECLARE that any deemed trust arising under Section 32 NLPBA only
attaches to assets located in Newfoundland and Labrador and the proceeds
thereof, and cannot be enforceable as against assets located in Quebec or
the proceeds thereof;

[J] DECLARE that any deemed trust arising under Section 49 SPPA only

attaches to assets located in Quebec and the proceeds thereof;

[K] DECLARE that any deemed trust arising under Section 8 PBSA only
attaches to railway assets and the proceeds thereof;

WITH RESPECT TO RANK:

[L] DECLARE that any deemed trust or lien and charge arising under either
Section 32 NLPBA, Section 8 PBSA, or Section 49 SPPA, ranks after the
prior claim of the Mise-en-cause, City of Sept-iles, for outstanding property
taxes pursuant to Sections 2651(5) and 2654.1 of the Civil Code of Québec
with respect to the taxable immovables to which said prior claim pertain and

the proceeds thereof;
THE WHOLE, WITHOUT COSTS.

Montreal, November 9, 2017

it B Al brgoh. Lot

NORTON ROSE FULBRIGHT CANADA LLP
(Mes Sylvain Rigaud and Chrystal Ashby)
Attorneys of the Monitor

Respondent / De Bene Esse Incidental Appellant
FTI Consulting Canada Inc.

1 Place Ville Marie, Suite 2500

Montréal (Quebec) H3B 1R1

Telephone: (514) 847-4747

Fax: (514) 286-5474
sylvain.rigaud@nortonrosefulbright.com
chrystal.ashby@nortonrosefulbright.com
notifications-mtl@nortonrosefulbright.com
Our reference: 10007517-1000155731
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AFFIDAVIT OF CHRYSTAL ASHBY

I, CHRYSTAL ASHBY, attorney, practicing law at Norton Rose Fulbright Canada LLP,
suite 2500, 1 Place Ville Marie, Montreal, Quebec, H3B 1R1, affirm as follows:

: ) | am an associate at the firm Norton Rose Fulbright Canada LLP. Our firm has
represented FTI Consulting Canada Inc. acting as court-appointed Monitor since the
outset of the Wabush CCAA Proceedings in Superior Court file bearing number
500-11-048114-157.

2. Me Sylvain Rigaud and myself represented the Monitor before Mr. Justice
Stephen W. Hamilton during the hearing held on June 28 and 29, 2017 on the
Monitor's Amended Motion for Directions with respect to Pension Claims.

3. All the facts alleged in the within Notice of Incidental Appeal De Bene Esse of the

Monitor are true and correct to the best of my knowledge.

AND | HAVE SIGNED THIS NINTH DAY OF
NOVEMBER 2017, IN MONTREAL, QUEBEC:

\

CHRYSTAL ASHBY

Solemnly affirmed before me in Montreal,
this Nmth day of November 2Q37:7-22s,

Baiassw@
/L%/ { ?% i

v' &"'b\\ £
Commissioner of Oaths for
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NOTICE OF INCIDENTAL APPEAL DE BENE ESSE

NOTICE IS HEREBY GIVEN OF THIS INCIDENTAL APPEAL to the following parties:

Me Bernard Boucher and Mr. Steven Weisz
Blake Cassels & Graydon LLP

Suite 2200

600 de Maisonneuve West Blvd.

Montreal, Quebec H3A 3J2T

Attorneys for the Wabush CCAA Parties

Mes Pierre Lecavalier and Michelle Kellam
Department of Justice — Canada

East Tower — 9" floor

200 René-Lévesque Boulevard West
Montreal, Quebec H2Z 1X4

Attorneys for the Attorney General of
Canada, acting on behalf of the Office of
the Superintendent of Financial Institutions

Mes Doug Mitchell and

Edward Béchard-Torres

Irving Mitchell Kalichman LLP

Suite 1400

3500, de Maisonneuve Boulevard West
Montreal, Quebec H3Z 3C1

Attorneys for Her Majesty in Right of
Newfoundland and Labrador, as
represented by the Superintendent of
Pensions

Mr. Andrew J. Hatnay, Mr. Demetrios
Yiokaris, Ms. Amy Tang and

Mr. Jules Monteyne

Koskie Minsky LLP

Suite 900

20 Queen Street West

Toronto, Ontario M5H 3R3

Attorneys for the Representatives

Mes Mark E. Meland and Nicolas Brochu
Fishman Flanz Meland Paquin LLP
Suite 4100

1250, René-Lévesque Ouest Boulevard
Montreal, Quebec H3B 4W8

Proposed Co-Attorneys for the
Representatives of the Salaried and
Non-Union Employees and Retirees

of the Salaried and Non-Union
Employees and Retirees

Mr. Ronald Pink, Q.C. and
Ms. Bettina Quistgaard

Pink Larkin LLP

Suite 201

1463 South Park Street
Halifax, Nova Scotia B3J 3S9

Attorneys for the Replacement Plan
Administrator, Morneau Shepell Ltd.
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Me Daniel Boudreault Mes Louis Robillard and Roberto Clocchiatti
Philion Leblanc Beaudry Avocats S.A. Vaillancourt et Clocchiatti,

Suite 280 Contentieux de Retraite Québec

5000 des Gradins Boulevard 1055 René-Lévesque Boulevard East
Quebec, Quebec G2J 1N3 Montreal, Quebec H2L 4S5

Attorney for the United Steel Workers, Attorneys for Retraite Québec

Local Sections 6254 and 6285

Me Martin Roy

Stein Monast LLP

Suite 300

70 Dalhousie Street
Quebec, Quebec G1K 4B2

Attorney for Ville de Sept-lles

PLEASE ACT ACCORDINGLY.
Montreal, November 9, 2017

. Fust £/ Gkt oty

NORTON ROSE FULBRIGHT CANAf)A LLP
(Mes Sylvain Rigaud and Chrystal Ashby)
Attorneys of the Monitor

Respondent / De Bene Esse Incidental Appellant
FTI Consulting Canada Inc.

1 Place Ville Marie, Suite 2500

Montréal (Quebec) H3B 1R1

Telephone: (514) 847-4747

Fax: (514) 286-5474
sylvain.rigaud@nortonrosefulbright.com
chrystal.ashby@nortonrosefulbright.com
notifications-mtl@nortonrosefulbright.com
Our reference: 10007517-1000155731
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LIST OF APPENDICES
TO THE NOTICE OF INCIDENTAL APPEAL DE BENE ESSE

APPENDIX DESCRIPTION

A Suspension Order, June 26, 2015, 2015 QCCS 3064
(leave to appeal denied, 2015 QCCA 1351);

B Jurisdiction Order, January 30, 2017, 2017 QCCA 284,

Montreal, November 9, 2017

/ : 7
it Fu tlbuily Canadar

NORTON ROSE FULBRIGHT CJKNADA LLP
(Mes Sylvain Rigaud and Chrystal Ashby)
Attorneys of the Monitor
Respondent / De Bene Esse Incidental Appellant
FTI Consulting Canada Inc.
1 Place Ville Marie, Suite 2500
Montréal (Quebec) H3B 1R1
Telephone: (514) 847-4747
Fax: (514) 286-5474
sylvain.rigaud@nortonrosefulbright.com
chrystal.ashby@nortonrosefulbright.com
notifications-mti@nortonrosefulbright.com
Our reference: 10007517-10001557 31
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NO: 500-09-027077-171
500-09-027082-171
500-09-027075-175
500-09-027076-173

COURT OF APPEAL
DISTRICT OF MONTREAL

FTI CONSULTING CANADA INC.

RESPONDENT /
DE BENE ESSE INCIDENTAL APPELLANT
V.

MICHAEL KEEPER ET AL

APPELLANTS /
DE BENE ESSE INCIDENTAL RESPONDENTS

-and-

BLOOM LAKE GENERAL PARTNER LIMITED ET AL
MISES-EN-CAUSE

NOTICE OF INCIDENTAL APPEAL
DE BENE ESSE
(Articles 352 and 359 C.C.P.)

ORIGINAL

BO-0042 #10007517-10000155731

Mtres Sylvain Rigaud and Chrystal Ashby
NORTON ROSE FULBRIGHT CANADA LLP
ATTORNEYS
1 Place Ville Marie, suite 2500
Montreal, Quebec H3B 1R1 CANADA
Telephone: +1 514.847.4702
Telepheone: +1 514.847 6076
Telecopieur : +1 514.286.5474
natifications-mti@nortonrosefulbright.com
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CANADA COUR D’APPEL

PROVINCE DE QUEBEC
DISTRICT DE MONTREAL

C.A.°: 500-09-027075-175
500-09-027076-173
500-09-027077-171
500-09-027082-171

CS : 500-11-048114-157

C.A. : 500-09-027075-175 SYNDICAT DES METALLOS, SECTION
LOCALE 6254

-et-

SYNDICAT DES METALLOS, SECTION
LOCALE 6285

APPELANTES — INTIMEES INCIDENTES,
(Mises en cause)

c.
FTI CONSULTING CANADA INC.

INTIMEE- INTIMEE INCIDENTE, (Contréleur
Requérant)

et

BLOOM LAKE GENERAL PARTNER
LIMITED

QUINTO MINING CORPORATION
8568391 CANADA LIMITED

CLIFFS QUEBEC IRON MINING ULC
WABUSH IRON CO. LIMITED
WABUSH RESOURCES INC.

MISES EN CAUSE- MISES EN CAUSE
INCIDENTES (Débitrices)

4

Stein Monast S.EN.CR.L AVOCATS
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THE BLOOM LAKE IRON ORE MINE
LIMITED PARTNERSHIP

BLOOM LAKE RAILWAY COMPANY
LIMITED

WABUSH MINES
ARNAUD RAILWAY COMPANY

WABUSH LAKE RAILWAY COMPANY
LIMITED

MICHAEL KEEPER, TERENCE WATT,
DAMIEN LEBEL et NEIL JOHNSON, 3 titre de
représentants deésignés pour représenter
'ensemble des salaries non-syndiqués dans le
cadre des procédures

MORNEAU SHEPELL LTD
RETRAITE QUEBEC

PROCUREUR GENERAL DU CANADA,
agissant au nom du Bureau du Surintendant
des Institutions Financieres

HER MAJESTY IN RIGHT OF
NEWFOUNDLAND AND LABRADOR , as
represented by THE SUPERINTENDANT OF
PENSIONS

MISES EN CAUSE - MISES EN CAUSE
INCIDENTE (Mises en cause)

et
VILLE DE SEPT-ILES

MISES EN CAUSE — APPELANTE
INCIDENTE (Mise en cause)

4

Stein Monast S.EN.CRL. AVOCATS
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No:  500-09-027076-173 THE ATTORNEY GENERAL OF CANADA,
ACTING ON BEHALF OF THE OFFICE OF
THE SUPERINTENDANT OF FINANCIAL
INSTITUTIONS

APPELANT — INTIME INCIDENT
(Mis en cause)

C.
FTI CONSULTING CANADA INC.

INTIMEE - MISE EN CAUSE INCIDENTE,
(Monitor)

et

BLOOM LAKE GENERAL PARTNER
LIMITED

QUINTO MINING CORPORATION
8568391 CANADA LIMITED

CLIFFS QUEBEC IRON MINING ULC
WABUSH IRON CO. LIMITED
WABUSH RESOURCES INC.

THE BLOOM LAKE IRON ORE MINE
LIMITED PARTNERSHIP

BLOOM LAKE RAILWAY COMPANY
LIMITED

WABUSH MINES
ARNAUD RAILWAY COMPANY

WABUSH LAKE RAILWAY COMPANY
LIMITED

MISES EN CAUSE - MISES EN CAUSE
INCIDENTES (Mises en cause)

et

4

Stein Monast sEN.CRL AVOCATS
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HER MAJESTY IN RIGHT OF
NEWFOUNDLAND AND LABRADOR, as
represented by THE SUPERINTENDANT OF
PENSIONS

MICHAEL KEEPER, TERENCE WATT,
DAMIEN LEBEL et NEIL JOHNSON

UNITED STEEL WORKERS, LOCALS 6254
and 6285

RETRAITE QUEBEC

MORNEAU SHEPELL LTD., in its capacity
as replacement pension administrator

MIS EN CAUSE - MISES EN CAUSES
INCIDENTES (Mis en cause)

et
VILLE DE SEPT-ILES

MISE EN CAUSE — APPELANTE INCIDENTE,
(Mise en cause)

No:  500-09-027077-171 MICHAL KEEPER, TERENCE WATT,
DAMIEL LEBEL, NEIL JOHNSON, as
Representatives of the Salaried/Non-Union
Employees and Retirees

APPELANTS — INTIMES INCIDENTS,
(Mis en cause)

C.
FTI CONSULTING CANADA INC.

INTIMEE — MISES EN CAUSE INCIDENTE,
(Monitor- Petitioner)

et

4

Stein Monast sEN.CR.L AVOCATS
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Stein Monast s.EN.CR.L. AVOCATS
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BLOOM LAKE GENERAL PARTNER
LIMITED

QUINTO MINING CORPORATION
8568391 CANADA LIMITED

CLIFFS QUEBEC IRON MINING ULC
WABUSH IRON CO. LIMITED
WABUSH RESOURCES INC.

MISES-EN-CAUSE - MISES EN CAUSE
INCIDENTES (Debtors)

et

THE BLOOM LAKE IRON ORE MINE
LIMITED PARTNERSHIP

BLOOM LAKE RAILWAY COMPANY
LIMITED

WABUSH MINES
ARNAUD RAILWAY COMPANY

WABUSH LAKE RAILWAY COMPANY
LIMITED

MISES-EN-CAUSE - MISES EN CAUSE
INCIDENTES (Mises-en-cause)

et

SYNDICAT DES METALLOS, SECTIONS
LOCALES 6254 et 6285

MORNEAU SHEPELL LTD, in its capacity as
Replacement Pension Plan Administrator

RETRAITE QUEBEC

THE ATTORNEY GENERAL OF CANADA,
acting on behalf of the OFFICE OF
FINANCIAL INSTITUTIONS



163

City of Sept-lles’ Application for Leave to File an Incidental Appeal de bene esse (C.A.M.
500-09-027075-175, 500-09-027076-173, 500-09-027077-171,  500-09-027082-171),
November 8, 2017

/6

HER MAJESTY IN RIGHT OF
NEWFOUNDLAND AND LABRADOR, as
represented by the SUPERINTENDANT OF
PENSIONS

MISES-EN-CAUSE — MISES EN CAUSE
INCIDENTES (Mises-en-cause)

et
VILLE DE SEPT-ILES

MISE EN CAUSE — APPELANTE INCIDENTE,
(Mise en cause)

No: 500-09-027082-171
HER MAJESTY IN RIGHT OF

NEWFOUNDLAND AND LABRADOR, as
represented by THE SUPERINTENDANT OF
PENSIONS

APPELANT- INTIME INCIDENT
(Mise en cause)

C.
FTI CONSULTING CANADA INC.

INTIMEE — MISE EN CAUSE INCIDENTE,
(Monitor-Petitioner)

et

BLOOM LAKE GENERAL PARTNER
LIMITED

QUINTO MINING CORPORATION
8568391 CANADA LIMITED

CLIFFS QUEBEC IRON MINING ULC
WABUSH IRON CO. LIMITED

4

Stein Monast sENC.R.L. AVOCATS
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WABUSH RESOURCES INC.

THE BLOOM LAKE IRON ORE MINE
LIMITED PARTNERSHIP

BLOOM LAKE RAILWAY COMPANY
LIMITED

WABUSH MINES
ARNAUD RAILWAY COMPANY

WABUSH LAKE RAILWAY COMPANY,
LIMITED

THE ATTORNEY GENERAL OF CANADA,
acting on behalf of the OFFICE OF THE
SUPERINTENDANT OF FINANCIAL
INSTITUTIONS

MICHAEL KEEPER, TERENCE WATT,
DAMIEN LEBEL et NEIL JOHNSON

UNITED STEEL WORKERS’ LOCALS 6254
and 6285

RETRAITE QUEBEC

MORNEAU SHEPELL LTD, in its capacity as
Replacement Pension Plan Administrator

MISES-EN-CAUSE - MISES EN CAUSE
INCIDENTE (Mises en cause)

et
VILLE DE SEPT-ILES

MISE-EN-CAUSE — APPELANTE INCIDENTE,
Mise en cause

4

Stein Monast S.EN.CRL AVOCATS
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e ———
-

REQUETE DE BENE ESSE POUR PERMISSION D’APPELER DE LA MISE-EN-
CAUSE - APPELANTE INCIDENTE VILLE DE SEPT-ILES D’UN JUGEMENT
RENDU SUR UNE REQUETE POUR DIRECTIVES DU CONTROLEUR EN MATIERE
D’ARRANGEMENT AVEC LES CREANCIERS DES COMPAGNIES
(Articles 13 et 14 Loi sur les arrangements avec les créanciers des compagnies, et
articles 352, 357, 359 et 360 C.p.c.)

8 novembre 2017

.
A L’UN DES HONORABLES JUGES DE LA COUR D’APPEL, LA MISE-EN-CAUSE -
APPELANTE INCIDENTE VILLE DE SEPT-ILES EXPOSE :

INTRODUCTION

1. Le 11 septembre 2017, le juge Stephen W. Hamilton de la Cour supérieure du
district de Montréal, singeant en chambre commerciale, a rendu un jugement par
lequel il a accueilli la requéte pour directives du Contrbleur (« Requéte pour
directives »), annexe 1;

2. Les conclusions de ce jugement sont les suivantes :

« [223] GRANTS the Motion by the Monitor for Directions with respect to
Pension Claims;

[224] DECLARES that trusts created under the SPPA, PBSA and NLPBA
are not enforceable in CCAA proceedings;

[225] DECLARES that the employee contributions and the normal cost
payments are protected to the extent provided for by Sections 6 (6) and 37
(6) of the CCAA;

[225] THE WHOLE WITHOUT COSTS.»
3. L'audition en premiére instance a duré deux (2) jours;

4. Ce jugement a été rendu en vertu de la Loi sur les arrangements avec les
créanciers des compagnies, L.R.C. 1985, Ch. 36 (« LACC») et concerne
notamment la question de la priorité de la réclamation d’'une municipalité pour taxes
impayées par rapport a celles relatives aux régimes de retraite dans le contexte d'un
plan d’arrangement;

4

Stein Monast sEN.CRL AVOCATS
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DEMANDE DE PERMISSION D’APPELER DE BENE ESSE

5. Ce jugement serait en principe appelable sur permission en vertu des articles 13 et
14 de la LACC. qui se lisent comme suit :

« 13. Sauf au Yukon, toute personne mécontente d'une ordonnance ou
décision rendue en application de la présente loi peut en appeler aprés
avoir obtenu la permission du juge dont la décision fait 'objet d’un appel ou
apres avoir obtenu la permission du tribunal ou d’'un juge du tribunal auquel
l'appel est porté et aux conditions que prescrit ce juge ou tribunal
concernant le cautionnement et a d’autres égards.

14 (1) Cet appel doit étre porté au tribunal de dernier ressort de la province
ot la procédure a pris naissance. (...)»

[Notre emphase]

6. Cependant, la Ville de Sept-lles est d’avis qu'il n’est pas nécessaire de demander la
permission d'appeler pour former un appel incident et qu'une déclaration d’appel
incident de bene esse est suffisante, pour les motifs suivants:

a) Le jugement a fait 'objet de quatre (4) demandes pour permission d’appeler
respectivement dans les dossiers suivants, lesquelles ont été accueillies par
'honorable Patrick Healy, j.c.a., le 31 octobre 2017 :

1) 500-09-027075-175 : Appel des Appelants Syndicats des métallos,
section local 6254 et Syndicat des Métallos, section Locale 6285;

2) 500-09-027076-173 : Appel du Procureur général du Canada;

3) 500-09-027077-171 : Appel de Michael Keeper, Terrence Watt,
Damien Lebel et Neil Johnson a titre de représentants désignés pour
représenter 'ensemble des salaries non-syndiqués dans le cadre des
procédures;

4) 500-09-027082-171 : Appel de Sa Majesté aux droits de Terre-Neuve
et du Labrador représentée par le Superintendant des pensions;

tel qu'it appert du procés-verbal d’audience du 31 octobre 2017, annexe 2 ;

b) Selon Tlarticle 359 C.p.c., « Lorsqu'une déclaration d'appel a déja été
déposée dans une affaire, une autre partie peut former un appel incident par
le dépdt au greffe d'une déclaration d'appel incident. L’appel incident subsiste
malgré 'abandon ou le rejet de I'appel principal »; [Notre emphase]
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c) Dans ses commentaires concernant cet article rapportés a la page 286 de
I'ouvrage intitulé Commentaires de la Ministre de la Justice, publi€ par Wilson
& Lafleur, la ministre de la Justice affirme ce qui suit:

« Cet article reprend essentiellement le droit antérieur, mais y ajoute que
'appel incident subsiste malgré I'abandon ou le rejet de I'appel principal.
Cette régle permet d'éviter que deux parties n’introduisent un appel
principal pour éviter que celui qui, autrement, aurait été incident ne vaille
plus en cas d'abandon ou de rejet de I'appel principal.

La déclaration d'appel, gu’elle soit de plein droit ou sur permission, saisit
la Cour d’appel et ouvre le dossier d’appel. Dés lors, toute partie peut
interjeter son propre appel. incident a l'appel principal, par une simple
déclaration sans qu'il soit alors besoin d’obtenir une permission, le dossier
étant ouvert.

Sources : CPC 1965 : art. 26.0.1, 500 » [Notre emphase]

7. Malgré ce qui précéde, la Ville de Sept-iles, par prudence, demande & la Cour de
bene esse la permission de former un appel incident du jugement, annexe 1, pour
les motifs suivants:

a) Le 31 octobre 2017, & l'occasion de laudience sur les requétes pour
permission d'appeler, les avocats de certaines parties appelantes ont indique
qu'ils estimaient que les parties intimées ou mises en cause devaient former
un appel incident si elles voulaient remettre en cause certains motifs ou
raisonnements du juge de premiére instance;

b) A notre connaissance, la Cour d'appel n'a encore pas eu l'occasion
d'interpréter I'article 359 C.p.c,;

QUESTION EN LITIGE ET MOYENS D’APPEL

8. Le jugement, annexe 1, met notamment en jeu la question subsidiaire suivante: La
créance de la MISE-EN-CAUSE — APPELANTE INCIDENTE Ville de Sept-iles pour
taxes fonciéres impayées est-elle prioritaire a celles des régimes de retraite ?

9. Selon une jurisprudence constante, et tel que le rappelait la Cour d'appel’, une
partie qui désire en appeler d'un jugement rendu dans le cadre de I'application de la
LACC, doit répondre aux critéres suivants :

' Aviva compagnie d’assurance du Canada c. Béton Brunet Inc., 2016 QCCA 1837 (CanLll), par. 2.
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Whether the point on appeal is of significance to the practice;
i. Whether the point raised is of significance to the action or proceedings;
ii. ~ Whether the appeal is prima facie meritorious or frivolous;

iv.  Whether the appeal will unduly hinder the progress of the action or
proceedings;

Application des critéres aux présents dossiers :

a) Critéres i) etii) : L'importance pour la pratique et I'importance pour le
dossier :

10. La présente demande de permission d’appeler souléve une question subsidiaire, qui
est nouvelle et d'importance pour la pratique, n'ayant jamais été tranchée a notre
connaissance par les tribunaux canadiens dans le cadre d’un processus de
restructuration entrepris en vertu de la LACC;

11. Dans I'éventualité ou la Cour d'appel concluait que les réclamations des régimes de
retraite bénéficient d’une fiducie réputée ou d'un « lien and charge » applicables au
Québec, il est nécessaire que la question de la priorité d’'une réclamation d’une
municipalité pour taxes fonciéres impayées sur celles de régimes de retraite soit
tranchée pour l'avenir, cette question étant sujette a étre soulevée a maintes reprise
dans le futur dans le cadre de plans de restructuration entrepris en vertu de la
LACG;

12. L'impact économique de la question soulevée par le présent appel incident est de
'ordre de plusieurs millions pour la Ville de Sept-lles, et pourrait également étre
considérable pour d’autres municipalités en général, considérant que, selon le Code
civil du Québec (art. 2654.1 C.c.Q.) et selon la LACC, leurs créances font I'objet
d’une protection et d'un traitement prioritaire;

b) Critére iii): Prima Facie, la question est sérieuse et mérite d’étre
soumise a la Cour d’appel

13. Cette question est sérieuse et mérite d'étre soumise a la Cour d’appel pour les
motifs suivants :

%
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a) Quatre (4) appels principaux ont déja éte autorisés dans les présents
dossiers;

b) Aux paragraphes 119 a 128 du jugement, le juge expose d'une fagon
favorable a la Ville de Sept-lles les principes de droits applicables & la
question subsidiaire de la priorité des créances de la Ville de Sept-fles pour
taxes impayées par rapport a celles des régimes de retraite. Cependant, il n'a
pas jugé nécessaire de trancher complétement cette question, concluant que
les fiducies réputées en matiére de régime de retraite ne sont pas valables
dans le cadre de 'application de la LACC :

«[127] The Ville de Sept-lles argues that its claim for property and water
taxes predates the liquidation of the Wabush CCAA Parties and any
default in payment of the contributions, and therefore takes priority even if
the deemed trust is valid.

[128] However, for the reasons set out below, it is not necessary for the
Court to decide those priority issues.

()

[217]. As result of the foregoing, the Court comes to the following
conclusions:

1. The trusts created under the SPPA, PBSA and NLPBA are not
enforceable in CCAA proceedings;

()

[224] DECLARES that trusts created under the SPPA, PBSA and NLPBA
are not enforceable in CCAA proceedings »

c) Cette omission du juge de premiere instance est déterminante car, dans
I'éventualité ol la Cour d'appel accueillait les appels principaux dans les
présents dossiers et déclarait que les créances des régimes de retraite
bénéficient de fiducies réputées ou de « lien and charge » applicables au
Québec, pour une solution compléte du litige, elle devra se prononcer sur la
question subsidiaire de la priorité des créances de la Ville de Sept-lles pour
taxes impayées par rapport a celle des régimes de retraite;

4
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c) Critére iv) : L’appel incident projeté n’a pas pour effet de retarder le
processus de restructuration entrepris

14. Considérant que quatre (4) appels principaux ont déja été autorisés dans les
présents dossiers, I'appel incident de la Ville de Sept-lles n'aura certes pas pour
effet de retarder le processus de restructuration entrepris;

AUTRES MOYENS

15. La Ville de Sept-iles se réserve le droit de soulever des moyens d'appe! additionnels
a l'effet qu'il n'y a pas eu de liquidation au sens de 'article 8 de Loi de 1985 sur les
normes de prestation de pension, L.R.C. (1985) ch. 32 (« PBSA ») et de l'article 32
de la Pension Benefits Act, 1997, SNL, 1996, c. P-4.01 (« NLPBA »), contrairement
a ce que le juge Hamilton a conclu dans le jugement, annexe 1, et, subsidiairement,
qu'une telle liquidation n'existait pas en date de 'ordonnance initiale

16. La Ville se Sept-lles se réserve également le droit de soulever des moyens a I'effet
que l'article 32 la NLPBA ne protége pas les déficits de terminaison

CONCLUSIONS RECHERCHEES

17. Compte tenu des moyens d’appel énoncés a sa déclaration d'appel incident de
bene esse, jointe en annexe 3, la Ville de Sept-lles demandera a la Cour d'appel ce
qui suit :

Dans I'éventualité ou la Cour d'appel accueillait les appels principaux dans
les dossiers 500-09-027075-175, 500-09-027076-173, 500-09-027077-171
et 500-09-027082-171 et infirmait la conclusion énoncée au paragraphe
224 du jugement, et oU elle concluait que les réclamations des régimes de
retraite bénéficient d'une fiducie réputée ou d'un «flien and charge »
applicable au Québec:

ACCUEILLIR I'appel incident de la Ville de Sept-iles;

DECLARER que la créance de la Ville de Sept-lles pour taxes fonciéres
impayées a priorité sur celles des régimes de retraite en ce qui concerne le
produit de la vente des immeubles des débitrices situés sur le territoire de
la Ville de Sept-iles;
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LE TOUT, avec frais de justice;

POUR CES MOTIFS, VOUS PLAISE :
ACCUEILLIR la présente requéte;

AUTORISER la Ville de Sept-lles a introduire I'appel incident du jugement
rendu le 11 septembre 2017 par I'honorable juge Stephen W. Hamilton de la
Cour supérieure, siégeant en chambre commerciale, dans le district de
Montréal, dans le dossier portant le numéro 500-11-048114-157;

Toutefois, si la Cour concluait que la permission d’appeler n’était pas requise
et que 'appel incident pouvait étre formé par le seul dépét d’'une déclaration
d’appel incident, PRENDRE ACTE du dépét de la déclaration d'appel incident
de la MISE EN CAUSE- APPELANTE INCIDENTE Ville de Sept-lles;

LE TOUT, frais a suivre selon le sort de 'appel.

Québec, le 8 novembre

i, s gnveee

STEIN MIONAST S.E.N.C.R.L.

Me Martin Roy

70, Dalhousie, bureau 300

Québec (Québec) G1K 4B2

Téléphone : (418) 640-4426

Télécopieur : (418) 523-5391

Courriel : martin.roy@steinmonast.ca
Notification : notification@steinmonast.ca
Avocats de la MISE EN CAUSE — APPELANTE
INCIDENTE Ville de Sept-lles

4

Stein Monast s.EN.CRL AVOCATS



172

City of Sept-lles’ Application for Leave to File an Incidental Appeal de bene esse (C.A.M.
500-09-027075-175, 500-09-027076-173, 500-09-027077-171,  500-09-027082-171),
November 8, 2017

/15

DECLARATION SOUS SERMENT DE MAITRE MARTIN ROY

Je, soussigné, Martin Roy, avocat, exergant ma profession au 70, Dalhousie, bureau
300, a Québec, G1K 4B2, déclare solennellement ce qui suit:

1. Je suis I'un des avocats de I'étude Stein Monast qui représente la Ville de Sept-lles
en la présente instance;

2. Tous les faits allégués au soutien de la requéte pour permission d’appeler de bene
esse sont vrais.

’ =, g
ET J'Al SIGNE : by

MARTIN ROY

K4
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T e

AVIS DE PRESENTATION

e e ————

INTIMEE - INTIMEE INCIDENTE
(Contrdleur Requérant)

FTI Consulting Canada Inc.
79, rue Wellington Ouest
Bureau 2100

Toronto (Ontario) M6K 1G8

Norton RoseFulbright LLP

Suite 2500, 1 Place Ville Marie
Montréal, QC H3B 1R1

Attention : Me Sylvain Rigaud (Montréal)
et Me Chrystal Ashby (Montréal)

Courriel :
sylvain.rigaud@nortonrosefulbright.com
chrystal.ashby@nortenrosefulbright.com
Téléphone : (514) 847-4702

Télécopieur : 514-286-5474

Avocats de FTI Consulting Canada Inc.
(Moniior)

MISES-EN CAUSE- MISE EN CAUSE
INCIDENTE (débitrices) :

Bloom Lake General Partner Limited
1155 boul. Robert-Bourassa

Bureau 508

Montréal QC H3B 3A7

Quinto Mining Corporation
1155 boul. Robert-Bourassa
Bureau 508

Montréal QC H3B 3A7

8568391 Canada Limited
1155 boul. Robert-Bourassa
Bureau 508

Montréal QC H3B 3A7

Cliffs Québec lron Mining ULC
1155 boul. Robert-Bourassa
Bureau 508

Montréal QC H3B 3A7

Wabush Iron Co Limited
200, Public Square
Bureau 3300

Cleveland Ohio

USA 44114

Wabush Resources Inc
199 rue Bay

Bureau 4000

Toronto ON M5L 1A9

Blake, Cassels & Graydon LLP

1 Place Ville Marie, Suite 3000

Montréal, Québec H3B 4N8

Attention: Me Bernard Boucher (Montréal)
Courrriel: bernard.boucher@blakes.com
Téléphone ; (514) 982-4000

Télécopieur : 514-982-4099 ou
416-982-4099

Avocats de Bloom Lake General Partner
Limited, Quinto Mining Corporation,
856891 Canada Limited, Cliffs Québec
Iron Mining ULC, Wabush Iron Co Limited,
Whbush Resources Inc., The Bloom Lake
Iron Ore Mine Limited Partnership, Bloom
Lake Railway Company Limited, Wbush
Mines, Arnaud Railway Company,
Wabush Lake Railway Company Limited
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MISES EN CAUSE- MISES EN CAUSE
INCIDENTE (mises en cause):

The Bloom Lake Iron Ore Mine Limited
Partnership

1155 boul. Robert-Bourassa

Bureau 508

Montréal (Québec) H3B 3A7

Bloom Lake Railway Company
Limited

1155 boul. Robert-Bourassa
Bureau 508

Montréal (Québec) H3B 3A7

Wabush Mines
1505, Chemin de la Pointe noire
Sept-iles, (Québec) G4R 4K3

Arnaud Railway Company
1Place Ville-Marie, bureau 3000
Montréal (Québec), H3B 4N8

Wabush Lake Railway Company
Limited

1155 boul. Robert-Bourassa
Bureau 508

Montréal Québec) H3B 3A7

APPELANTE — INTIME INCIDENT-
(mise en cause)

Superintendent of Pensions
(Newfoundland and Labrador)
Government of Newfoundland and

Irving Mitchell Kalichman

2, Place-Alexis Nihon

3500 boulevard de Maisonneuve Quest
Bur. 1400

Westmount QC H3Z 3C1

Attention : Me Doug Mitchell

Courriel : dmitchell@imk.ca

Labrador , Téléphone : 514-935-2725
2" Floor, West Block, Confederation Télécopieur : 514-935-2999
Bldg

100, Prince Philip Drive
St. John's (Terre-Neuve) A1B 4J6

Avocats de Superintendent of Pensions
(Newfoundland and Labrador)

APPELANTES-INTIMEES INCIDENTES
(Mises en cause)

Syndicat des Métallos
Section Locale 6254

737, boul. Laure, bureau 201
Sept-lles (Québec) G4R 1Y2

Philion Leblanc Beaudry Avocats s.a.
5000, boul. des Gradins, bureau 280
Québec (Québec) G2J 1N3
Attention : Me Daniel Boudreault;
Courriel : dboudreault@plba.ca

ifbeaudry@plba.ca
Télécopieur : 418-627-7386
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Syndicat des Métallos

Section Locale 6285:

Union Drive

Wabush, (Terre-Neuve et Labrador)
AOR 1B0

Avocats de Syndicat des Métallos, Section

Locale 6254 et de Syndicat des Métallos,
Section Locale 6285

MISE EN CAUSE - MISE EN CAUSE
INCIDENTE (mise en cause)

Morneau Shepell Ltd
En sa qualité de remplacement pour les
régimes de retraite

7071, route Bayers
Bureau 3007 )
Halifax (Nouvelle-Ecosse) B3L 2C2

Pink Larkin

Suite 201, 1463 South Park Street
P.O Box 36036,

Halifax (Nova Scotia) B3J 389
Attention: Me Ron Pink

Courriel: rpink@pinklarkin.com
Télécopieur : 902-423-9588

Avocats de Morneau Shepell
(Wabush Mines Replacement Plan’s
Administrator)

APPELANTS - INTIMES INCIDENTS
(mis en cause)

Michael Keeper
1049, Fitzsimmons Drive

Scheib Legal / Etude Légale

600, de Maisonneuve West, Suite 1700
Montréal QC H3A 3J2

Attention : Me Nicholas Scheib

Courriel : nick@scheib.ca

. ¢ 31é : -297-
Brockville (Ontario), K8V 0A2 ¥Z:2228i’§1r : 2133282338
Terence Watt
6 Willow Street, suite 101 -

Waterloo (Ontario), N2J 4S3

Damien Lebel
14, rue Pégase
Bonsecours (Québec) JOE 1HO

Neil Johnson

72 Whiteway Drive

Wabush (Terreneuve et Labrador) AOR
1BO

a titre de représentants désignés pour
représenter les Non-Union Employees
and Retirees

Koskie Minsky LLP

20 Queen Street West, Suite 900
Toronto, Ontario M5H 3R3
Attention : Me Andrew J. Hatnay
Courriel: ahathay@kmlaw.ca
Téléphone : (416) 977-8353
Télécopieur : 416-977-3316

Avocats de Michael Keeper and Terence
Watt, Damien Lebel et Neil Johnson &
titre de représentants désignés pour
représenter les Non-Union Employees
and Retirees
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MISE EN CAUSE - MISE EN CAUSE
INCIDENTE (Mise en cause)

Retraite Québec
2600 boul. Laurier
Bureau 548

Québec QC G1V 4T3

Vaillancourt & Clocchiatti

2600, boul. Laurier, Suite 501

Québec QC G1V 4T3

Attention . Me Louis Robillard

Courriel :
louis.robillard@retraitequebec.gouv.gc.ca
Téléphone ; 418-657-8702 poste 3038
Télécopieur : 418-643-9590

Avocats de Retraite Québec

APPELANT - INTIME INCIDENT (Mis
en cause)

Procureur général du Canada (Bureau
du Surintendant des institutions
financiéres)

200 boul. René-Lévesque Ouest
Tour Est, 9° étage
Montréal QC H2Z 1X4

Ministére de la Justice Canada
Complexe Guy-Favreau

200 boul. René-Lévesque Ouest, 9 étage
Montréal QC H2Z 1X4

Attention: Me Pierre Lecavalier

Courriel : pierre.lecavalier@)justice.gc.ca
Téléphone : 514-283-4042

Téléphone : 438-826-4420

Télécopieur : 514-283-3856

Avocats du Procureur général du Canada

Greffe de la Cour supérieure du Palais
de Justice de Montréal

PRENEZ AVIS que la requéte pour permission d’appeler de bene esse sera
présentée devant un juge de la Cour d'appel siégeant a I'Edifice Ernest-Cormier,
situé au 100 rue Notre-Dame Est, a Montréal, le 17 novembre 2017, a 9h30, en

salle RC-18.

VEUILLEZ AGIR EN CONSEQUENCE

Québec, le 8 novembre 2017

m M Sewerl
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Me Martin Roy

70, Dalhousie, bureau 300

Québec (Québec) G1K 4B2

Téléphone : (418) 640-4426

Télécopieur : (418) 523-5391

Courriel : martin.roy@steinmonast.ca
Notification : notification@steinmonast.ca
Avocats de Avocats de la MISE EN CAUSE -
APPELANTE INCIDENTE Ville de Sept-iles
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Cour D'APPEL

Province de Québec
District de Montréal

C.S. 500-11-048114-157

C.A. : 500-09-027075-175
SYNDICAT DES METALLOS, SECTION LOCALE 6254 et al.
APPELANTES - INTIMEES INCIDENTES, Mises en cause

C.A. : 500-09-027076-173
THE ATTORENEY GENERAL OF CANADA, ACTING ON BEHALF OF
THE OFFICE OF THE SUPERINTENDANT OF FINANCIAL
INSTITUTIONS

APPELANT — INTIME INCIDENT, Mis en cause

C.A. : 500-09-027077-171
MICHAEL KEEPER, TERENCE WATT, DAMIEL LEBEL, NEIL

JOHNSON, as Representatives of the Salaried/Non-Union Employees
and Retirees

APPELANTS — INTIMES INCIDENTS, Mis en cause

C.A. : 500-09-027082-171

HER MAJESTY IN RIGHT OF NEWFOUNDLAND AND LABRADOR,

as represented by THE SUPERINTENDANT OF PENSIONS
APPELANT- INTIME INCIDENT, Mise en cause

REQUETE DE BENE ESSE POUR PERMISSION D'APPELER DE LA
MISE-EN-CAUSE — APPELANTE INCIDENTE VILLE DE SEPT-ILES
D'UN JUGEMENT - RENDU SUR UNE REQUETE POUR DIRECTIVES
DU CONTROLEUR EN MATIERE D’ARRANGEMENT AVEC LES
CREANCIERS DES COMPAGNIES (Articles 13 et 14 Loi sur fes
arrangements avec les créanciers des compagnies, et articles 352, 357,
359 et 360 C.p.c.)

BS 2307
n/d: 1052732

casier no 14
Me Martin Roy — 418-640-4426
Notification : notification@steinmonast.ca

Stein Monast
S.E.N.C.R.L. AVOCATS

Edifice Stein Monast Téléphone : 418.529.6531
70, rue Dalhousie Télécopieur : 418.523.5391
Bureau 300

Québec (Québec) G1K 4B2 notification@steinmonast.ca

CANADA
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CANADA COUR D’'APPEL

PROVINCE DE QUEBEC
DISTRICT DE MONTREAL

C.A.% 500-09-027075-175
500-09-027076-173
500-09-027077-171
500-09-027082-171

CS :500-11-048114-157

C.A.:500-09-027075-175 SYNDICAT DES METALLOS, SECTION
LOCALE 6254

et

SYNDICAT DES METALLOS, SECTION
LOCALE 6285

APPELANTES — INTIMEES INCIDENTES
(Mises en cause)

C.
FTI CONSULTING CANADA INC.

INTIMEE- INTIMEE INCIDENTE, (Contréleur
Requérant)

et

BLOOM LAKE GENERAL PARTNER
LIMITED

QUINTO MINING CORPORATION
8568391 CANADA LIMITED

CLIFFS QUEBEC IRON MINING ULC
WABUSH IRON CO. LIMITED

4
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WABUSH RESOURCES INC.

MISES EN CAUSE- MISE EN CAUSE
INCIDENTES (Débitrices)

et

THE BLOOM LAKE I[IRON ORE MINE
LIMITED PARTNERSHIP

BLOOM LAKE RAILWAY COMPANY
LIMITED

WABUSH MINES
ARNAUD RAILWAY COMPANY

WABUSH LAKE RAILWAY COMPANY
LIMITED

MICHAEL KEEPER, TERENCE WATT,
DAMIEN LEBEL et NEIL JOHNSON, 3 titre de
représentants désignés pour representer
I'ensemble des salaries non-syndiqués dans le
cadre des procedures

MORNEAU SHEPELL LTD
RETRAITE QUEBEC

PROCUREUR GENERAL DU CANADA,
agissant au nom du Bureau du Surintendant
des Institutions Financiéres

HER MAJESTY IN RIGHT OF
NEWFOUNDLAND AND LABRADOR , as
represented by THE SUPERINTENDANT OF
PENSIONS

MISES EN CAUSE - MISES EN CAUSE
INCIDENTE (Mises en cause)

et
VILLE DE SEPT-ILES

MISES EN CAUSE — APPELANTE
INCIDENTE (Mise en cause)

4
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No:  500-09-027076-173 THE ATTORNEY GENERAL OF CANADA,
ACTING ON BEHALF OF THE OFFICE OF
THE SUPERINTENDANT OF FINANCIAL
INSTITUTIONS

APPELANT - INTIME INCIDENT
(Mis en cause)

c.
FTI CONSULTING CANADA INC.

INTIMEE - MISE EN CAUSE INCIDENTE,
(Monitor)

et

BLOOM LAKE GENERAL PARTNER
LIMITED

QUINTO MINING CORPORATION
8568391 CANADA LIMITED

CLIFFS QUEBEC IRON MINING ULC
WABUSH IRON CO. LIMITED
WABUSH RESOURCES INC.

4
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THE BLOOM LAKE IRON ORE MINE
LIMITED PARTNERSHIP

BLOOM LAKE RAILWAY COMPANY
LIMITED

WABUSH MINES
ARNAUD RAILWAY COMPANY

WABUSH LAKE RAILWAY COMPANY
LIMITED

MISES EN CAUSE — MISES EN CAUSE
INCIDENTES (Mises en cause)

et

HER MAJESTY IN RIGHT OF
NEWFOUNDLAND AND LABRADOR, as
represented by THE SUPERINTENDANT OF
PENSIONS

MICHAEL KEEPER, TERENCE WATT,
DAMIEN LEBEL et NEIL JOHNSON

UNITED STEEL WORKERS, LOCALS 6254
and 6285

RETRAITE QUEBEC

MORNEAU SHEPELL LTD., in its capacity
as replacement pension administrator

MIS EN CAUSE - MISES EN CAUSES
INCIDENTES (Mis en cause)

et
VILLE DE SEPT-ILES

MISE EN CAUSE — APPELANTE INCIDENTE,
(Mise en cause)

4
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No: 500-09-027077-171 MICHAL KEEPER, TERENCE WATT,
DAMIEL LEBEL, NEIL JOHNSON, as
Representatives of the Salaried/Non-Union
Employees and Retirees

APPELANTS — INTIMES INCIDENTS,
(Mis en cause)

c.
FTI CONSULTING CANADA INC.

INTIMEE — MISES EN CAUSE INCIDENTE,
(Monitor- Petitioner)

et

BLOOM LAKE GENERAL PARTNER
LIMITED

QUINTO MINING CORPORATION
8568391 CANADA LIMITED

CLIFFS QUEBEC IRON MINING ULC
WABUSH IRON CO. LIMITED
WABUSH RESOURCES INC.

MISES-EN-CAUSE — MISES EN CAUSE
INCIDENTES (Debtors)

et

THE BLOOM LAKE IRON ORE MINE
LIMITED PARTNERSHIP

BLOOM LAKE RAILWAY COMPANY
LIMITED

WABUSH MINES
ARNAUD RAILWAY COMPANY

4
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WABUSH LAKE RAILWAY COMPANY
LIMITED

MISES-EN-CAUSE - MISES EN CAUSE
INCIDENTES (Mises-en-cause)

et

SYNDICAT DES METALLOS, SECTIONS
LOCALES 6254 et 6285

MORNEAU SHEPELL LTD, in its capacity as
Replacement Pension Plan Administrator

RETRAITE QUEBEC

THE ATTORNEY GENERAL OF CANADA,
acting on behalf of the OFFICE OF
FINANCIAL INSTITUTIONS

HER MAJESTY IN RIGHT OF
NEWFOUNDLAND AND LABRADOR, as
represented by the SUPERINTENDANT OF
PENSIONS

MISES-EN-CAUSE - MISES EN CAUSE
INCIDENTES (Mises-en-cause)

et
VILLE DE SEPT-ILES

MISE EN CAUSE - APPELANTE INCIDENTE,
(Mise en cause)

4
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HER MAJESTY IN RIGHT OF
NEWFOUNDLAND AND LABRADOR, as
represented by THE SUPERINTENDANT OF
PENSIONS

No: 500-09-027082-171

APPELANT- INTIME INCIDENT
(Mise en cause)

C.
FTI CONSULTING CANADA INC.

INTIMEE — MISE EN CAUSE INCIDENTE,
(Monitor-Petitioner)

et

BLOOM LAKE GENERAL PARTNER
LIMITED

QUINTO MINING CORPORATION
8568391 CANADA LIMITED

CLIFFS QUEBEC IRON MINING ULC
WABUSH IRON CO. LIMITED
WABUSH RESOURCES INC.

THE BLOOM LAKE IRON ORE MINE
LIMITED PARTNERSHIP

BLOOM LAKE RAILWAY COMPANY
LIMITED

WABUSH MINES
ARNAUD RAILWAY COMPANY

WABUSH LAKE RAILWAY COMPANY,
LIMITED

THE ATTORNEY GENERAL OF CANADA,
acting on behalf of the OFFICE OF THE
SUPERINTENDANT OF FINANCIAL
INSTITUTIONS

4
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MICHAEL KEEPER, TERENCE WATT,
DAMIEN LEBEL et NEIL JOHNSON

UNITED STEEL WORKERS’ LOCALS 6254
and 6285

RETRAITE QUEBEC

MORNEAU SHEPELL LTD, in its capacity as
Replacement Pension Plan Administrator

MISES-EN-CAUSE -MISES EN CAUSE
INCIDENTE (Mises en cause)

et
VILLE DE SEPT-ILES

MISE-EN-CAUSE — APPELANTE INCIDENTE,
(Mise en cause)

DECLARATION D’APPEL INCIDENT DE BENE ESSE de la MISE-EN-CAUSE —
APPELANTE INCIDENTE VILLE DE SEPT-ILES
(Articles 13 et 14 Loi sur les arrangements avec les créanciers des compagnies; Article
359 C.p.c. etart. 31 RP.C.C.A)
8 Novembre 2017

A - INTRODUCTION

1 La Ville de Sept-lles se porte appelante incidente de bene esse contre le
jugement de la Cour supérieure rendu le 11 septembre 2017 par I'honorable juge
Stephen W. Hamilton, siégeant en chambre commerciale dans le district de
Montréal, qui a accueilli la requéte pour directives du Contréleur (« Requéte pour
directives ») ;

N

Les conclusions de ce jugement sont les suivantes :

« [223] GRANTS the Motion by the Monitor for Directions with respect fo
Pension Claims;

[224] DECLARES that trusts created under the SPPA, PBSA and NLPBA
are not enforceable in CCAA proceedings,

4
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[225] DECLARES that the employee contributions and the normal cost
payments are protected to the extent provided for by Sections 6 (6) and 37
(6) of the CCAA;

[225] The WHOLE WITHOUT COSTS.»

3 Ce jugement a été rendu en vertu de la Loi sur les arrangements avec les
créanciers des compagnies, L.R.C. 1985, Ch. 36 (« LACC») et concerne
notamment la question subsidiaire de la priorité de la réclamation d'une
municipalité pour taxes impayées par rapport a celles relatives aux régimes de
retraite;

4, Ce jugement a fait I'objet de quatre (4) demandes de permission d’appeler en
vertu des articles 13 et 14 de la LACC respectivement dans les dossiers suivants,
lesquelles ont été accueillies par I'honorable Patrick Healy, j.c.a., le 31 octobre
2017 :

1) 500-09-027075-175 : Appel des Appelants Syndicats des métallos, section
local 6254 et Syndicat des Métallos, section Locale 6285;

2) 500-09-027076-173 : Appel du Procureur général du Canada;

3) 500-09-027077-171 : Appel de Michael Keeper, Terrence Watt, Damien
Lebel et Neil Johnson a titre de représentants désignés pour représenter
'ensemble des salaries non-syndiqués dans le cadre des procedures;

4) 500-09-027082-171 : Appel de Sa Majesté aux droits de Terre-Neuve et du
Labrador représentée par le Superintendant des pensions;

tel qu'il appert du procés-verbal d'audience du 31 octobre 2017;
5; L'audition en premiére instance a duré deux (2) jours;
B- DECLARATION D’APPEL DE BENE ESSE

6. Le 31 octobre 2017, a I'occasion de l'audience sur les requétes pour permission
d'appeler, les avocats de certaines parties appelantes ont indiqué qu'ils
estimaient que les parties intimées ou mises en cause devaient former un appel
incident si elles voulaient remettre en cause certains motifs ou raisonnements du
juge de premiére instance;

Vs Selon la jurisprudence constante de la Cour d’appel, un appel ne porte que sur le
dispositif du jugement et il n'y a pas lieu de former un appel incident pour

4
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remettre en cause certains motifs d'une décision ou pour défendre un jugement
en plaidant des arguments que le juge de premiére instance a écartés ou laissés
sans réponse, puisque dans de tels cas, une partie peut énoncer ces arguments
dans son mémoire d’intimée a 'encontre d’'un appel principal1;

8. La Cour d'appel se pronongait comme suit dans l'arrét Daigle c. Mathieu, 2010
QCCA 1312 (CanLll), aux paragraphes 20 et 21 :

« [20] Il peut sembler inhabituel que lintimée attaque une conclusion de la
juge de premiére instance dans un mémoire ou elle se porte par ailleurs a la
défense du dispositif du jugement a quo et ou elle demande a la Cour, par
ses propres conclusions, de « rejeter I'appel principal ». En effet, le juge
Adjutor Rivard a déja écrit ce qui suit dans un ouvrage sur l'appel .

Ne peut donc former un appel recevable que celui qui est 16sé par le
jugement de premiére instance; la cause du préjudice doit se trouver
dans le dispositif du jugement, non seulement dans les motifs.

(..)

[21] En réalité, cette situation n'a rien d’irréqulier, malgre ce que prétendent
les intimés incidents. Les auteures d’une monographie sur l'appel précisent a

ce sujet :

L'intimé, dans le cadre de l'appel principal, peut demander a la Cour de
réexaminer les aspects du jugement qui lui _sont défavorables, en
réponse & l'appel principal. Il n'y a donc pas lieu de former un appel
incident pour attaquer des motifs de la décision auxquels lintimé ne

souscrit pas.

L’énoncé s’appuie sur deux arréts récents de la Cour. Ainsi donc, lintimée
pouvait plaider comme elle I'a fait dans son mémoire le caractere erroné de la
conclusion formulée au paragraphe [141] des motifs de premiere instance; ce
faisant, d’ailleurs, elle ne remettait aucunement en question le dispositif du
jugement, elle offrait plutét une raison additionnelle d’en confirmer le bien-
fondé. (...) »

' Droit de la famille - 092582, 2009 QCCA 2006, par. 3; Société canadienne des postes c. Blouin,
[1996] R.D.J., p. 94; Therriault c. Le Barreau du Québec, 2003 CanllIl 45871 (QCCA), par.13 et 14,
Meunerie B.L. inc. (Syndic de), 2007 QCCA 1601, par. 7 ; Del Guidice c. Honda Canada inc., 2007
QCCA 922, par. 22 a 23 ; Cloutier c. Société Canada Trust, 2008 QCCA 544, para. 19; Daigle c.
Mathieu, 2010 QCCA 1312, par. 20 et 21; S.M. c. RK.,, 2015 QCCA 1401, paragraphes 6, 7,
Procureur général du Québec c. Fiset, 2017 QCCA 512, paragraphes. 10-12; Succession de Ashegh,
2017 QCCA 927, par. 1 et 2; Harvey c. Gouvernement régional d’Eeyou Istachee Baie-James, 2017
QCCA 1098, par. 42 et 43.

4
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9. Considérant I'état du droit, la Ville de Sept-lles est d'avis quelle n’a pas a
formuler d’appel incident compte tenu quelle ne remet pas en question le
dispositif du jugement;

10. Cependant, considérant les commentaires des avocats de certaines parties
appelantes, considérant qu'une autre partie a jugé approprié de le faire, et par
prudence, elle soumet a la Cour la présente déclaration d’appel incident de bene
esse;

C- ENONCE DES MOYENS D’APPEL

11.  Le juge de premiére instance a erré dans son jugement en omettant de trancher
complétement une question subsidiaire en litige et ce, pour les motifs suivants;

12, Aux paragraphes 119 a 128 du jugement, le juge expose d'une fagon favorable a
la Ville de Sept-lles les principes de droits applicables & la question subsidiaire de
la priorité de la créance de la Ville de Sept-lles pour taxes impayées par rapport &
celles des régimes de retraite. Cependant, il n’a pas jugé nécessaire de trancher
complétement cette question, concluant que les fiducies réputées en matiére de
régimes de retraite ne sont pas valables dans le cadre de [l'application de la
LACC:

«[127] The Ville de Sept-lles argues that its claim for property and water
taxes predates the liquidation of the Wabush CCAA Parties and any
default in payment of the contributions, and therefore takes priority even if
the deemed trust is valid.

[128] However, for the reasons set out below, it is not necessary for the
Court to decide those priority issues.

()

[217]. As result of the foregoing, the Court comes to the following
conclusions:

1. The ftrusts created under the SPPA, PBSA and NLPBA are note
enforceable in CCAA proceedings;

()

[224] DECLARES that trusts created under the SPPA, PBSA and NLPBA
are not enforceable in CCAA proceedings »

%Y
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13. Cette omission est déterminante car, dans I'éventualité ou la Cour d'appel
accueillait les appels principaux dans les présents dossiers et déclarait que les
créances des régimes de retraite bénéficient de fiducies réputées ou de « lien
and charge » applicables au Québec, pour une solution compléte du litige, elle
devra se prononcer sur la question subsidiaire de la préséance de la créance
prioritaire de la Ville de Sept-lles pour taxes impayées par rapport a celles des
régimes de retraite;

14.  En effet, le produit de la vente des immeubles des débitrices situés a Sept-lles,
immeubles a I'égard desquels des arrérages importants de taxes municipales
demeurent impayés, représente une part considérable des sommes disponibles
pour distribution aux créanciers des débitrices dans le cadre des procédures sous
la LACC, et il faudra déterminer qui de la Ville de Sept-lles ou des régimes de
retraite a le premier rang a I'égard de ces sommes;

D- AUTRES MOYENS

15. La Ville de Sept-lles se réserve le droit de soulever des moyens d’appel
additionnels a I'effet qu'il n’y a pas eu de liquidation au sens de l'article 8 de Lo/
de 1985 sur les normes de prestation de pension, L.R.C. (1985) ch. 32
(« PBSA ») et de l'article 32 de la Pension Benefits Act, 1997, SNL, 1996, c. P-
4.01 (« NLPBA »), contrairement a ce que le juge Hamilton a conclu dans le
jugement, annexe 1, et, subsidiairement, qu'une telle liquidation n’existait pas en
date de l'ordonnance initiale;

16. La Ville se Sept-lles se réserve également le droit de soulever des moyens a
I'effet que I'article 32 la NLPBA ne protege pas les déficits de terminaison;

E- CONCLUSIONS RECHERCHEES
17.  Pour ces motifs, la partie appelante demandera a la Cour de :

Dans I'éventualité ou la Cour d'appel accueillait les appels principaux dans
les dossiers 500-09-027075-175, 500-09-027076-173, 500-09-027077-171 et
500-09-027082-171, infirmait la conclusion énoncée au paragraphe 224 du
jugement, et ol elle concluait que les réclamations des régimes de retraite

4
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bénéficient de fiducies réputées ou d’'un « lien and charge » applicables au
Québec :

ACCUEILLIR I'appel incident de la Ville de Sept-lles;

DECLARER que la créance de la Ville de Sept-lles pour taxes fonciéres
impayées a priorité sur celles des régimes de retraite en ce qui concerne le
produit de la vente des immeubles des débitrices situés sur le territoire de la
Ville de Sept-les;

LE TOUT, avec frais de justice ;

18. Avis de la présente déclaration d’appel incident est donné aux parties et a leurs
avocats impliqués dans les présents dossiers;

Québec, le 8 novembre 2017 E : QI - W Ssvefll

STEIN MONAST S.E.N.C.R.L.

Me Martin Roy

70, Dalhousie, bureau 300

Québec (Québec) G1K 4B2

Téléphone : (418) 640-4426

Télécopieur : (418) 523-5391

Courriel ; martin.roy@steinmonast.ca
Notification : notification@steinmonast.ca
Avocats de la MISE EN CAUSE - APPELANTE
INCIDENTE Ville de Sept-iles

4
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Cour D’APPEL

Province de Québec
District de Montréal

C.S. 500-11-048114-157

C.A. : 500-09-027075-175
SYNDICAT DES METALLOS, SECTION LOCALE 6254 et al,
APPELANTES - INTIMEES INCIDENTES, Mises en cause

C.A. : 500-09-027076-173
THE ATTORENEY GENERAL OF CANADA, ACTING ON BEHALF OF
THE OFFICE OF THE SUPERINTENDANT OF FINANCIAL
INSTITUTIONS

APPELANT - INTIME INCIDENT, Mis en cause

C.A. : 500-09-027077-171
MICHAEL KEEPER, TERENCE WATT, DAMIEL LEBEL, NEIL
JOHNSON, as Representatives of the Salaried/Non-Union Employees
and Retirees

APPELANTS — INTIMES INCIDENTS, Mis en cause

C.A. : 500-09-027082-171

HER MAJESTY IN RIGHT OF NEWFOUNDLAND AND LABRADOR,

as represented by THE SUPERINTENDANT OF PENSIONS
APPELANT- INTIME INCIDENT, Mise en cause

DECLARATION D’APPEL INCIDENT DE BENE ESSE de la MISE-EN-
CAUSE — APPELANTE INCIDENTE VILLE DE SEPT-ILES (Articles 13
et 14 Loi sur les arrangements avec les créanciers des compagnies,
Article 359 C.p.c. et art. 31 R.P.C.CA)

BS 2307
n/d: 1052732

casier no 14
Me Martin Roy — 418-640-4426

Notification : notification@steinmonast.ca

Stein Monast
S.EN.C.RL. AVOCATS

Edifice Stein Monast Tétéphone : 418.529.6531
70, rue Dalhousie Télécopieur : 418.523.5391
Bureau 300

Québec (Québec) GIK 4B2 notification@steinmonast.ca

CANADA
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CANADA

PROVINCE DE QUEBEC

District de Montréal COUR D’APPEL
DANS L’AFFAIRE DE LA LOI SUR LES
ARRANGEMENTS AVEC LES
C.S. N°: 500-11-048114-157 CREANCIERS DES COMPAGNIES,
L.R.C. 1985, CH. C-36, TELLE
C.A. N° ; 500-09-027075-175 QU'AMENDEE

SYNDICAT DES METALLOS, SECTION
LOCALE 6254, syndicat professionnel
ayant une place d'affaires au 737 boulevard
Laure, bureau 201, Ville de Sept-iles,
province de Québec, district de Mingan,
G4R 1Y2;

SYNDICAT DES METALLOS, SECTION
LOCALE 6285, syndicat professionnel
ayant une place d'affaires au Union Drive,
Ville de Wabush, province de Terre-Neuve-
et-Labrador, AOR 1BO;

PARTIES APPELANTES — Mises en cause

C.

FTI CONSULTING CANADA INC, en sa
qualité de Contréleur, ayant son siege au
79, rue Wellington Ouest, bureau 2100,
Ville de Toronto, province de I'Ontario, M5K
1G8

PARTIE INTIMEE — Contréleur Requérant
Et

BLOOM LAKE GENERAL PARTNER
LIMITED, personne morale ayant une place
d’'affaires au 1155, boulevard Robert-
Bourassa, bureau 508, Ville de Montréal,
province de Queébec, district de Montréal,
H3B 3A7;

Philion Leblanc Beaudry, avocats s.a.
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Demande modifiée pour permission d'appeler d'un jugement rendu en matiére
d'arrangement

QUINTO MINING CORPORATION,
personne morale ayant une place d'affaires
au 1155, boulevard Robert-Bourassa,
bureau 508, Ville de Montréal, province de
Québec, district de Montréal, H3B 3A7;

8568391 CANADA LIMITED, personne
morale ayant une place d'affaires au 1155,
boulevard Robert-Bourassa, bureau 508,
Ville de Montréal, province de Québec,
district de Montréal, H3B 3A7;

CLIFFS QUEBEC IRON MINING ULC,
personne morale ayant une place d'affaires
au 1155, boulevard Robert-Bourassa,
bureau 508, Ville de Montréal, province de
Québec, district de Montréal, H3B 3A7;

WABUSH IRON CO. LIMITED, personne
morale ayant son siége au 200, Public
Square, bureau 3300, Ville de Cleveland,
Etat de I'Ohio, Etats-Unis, 44114;

WABUSH RESOURCES INC., personne
morale ayant son siége au 199, rue Bay,
bureau 4000, Ville de Toronto, province de
I'Ontario, M5L 1A9 ;

PARTIES MISE EN CAUSES — Débitrices
Et

THE BLOOM LAKE IRON ORE MINE
LIMITED PARTNERSHIP, personne
morale ayant une place d'affaires au 1155,
boulevard Robert-Bourassa, bureau 508,
Ville de Montréal, province de Québec,
district de Montreal, H3B 3A7,;

Philion Leblanc Beaudry, avocats s.a.
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BLOOM LAKE RAILWAY COMPANY
LIMITED, personne morale ayant une place
d’'affaires au 1155, boulevard Robert-
Bourassa, bureau 508, Ville de Montréal,
province de Québec, district de Montréal,
H3B 3A7;

WABUSH MINES, co-entreprise ayant une
place d'affaires au C.P. 878, Ville de Sept-
lles, province de Québec, district de
Mingan, G4R 4L4,

ARNAUD RAILWAY COMPANY, personne
morale ayant son siege au 1, place Ville-
Marie, bureau 3000, Ville de Montréal,
province de Québec, district de Montréal,
H3B 4N8;

WABUSH LAKE RAILWAY COMPANY,
LIMITED, personne morale ayant une place
d'affaires au 1155, boulevard Robert-
Bourassa, bureau 508, Ville de Montréal,
province de Québec, district de Montréal,
H3B 3A7;

MICHAEL KEEPER, TERENCE WATT,
DAMIEN LEBEL AND NEIL JOHNSON, a
titre de représentants désignés par la Cour
pour représenter I'ensemble des salariés
non-syndiqués dans le cadre des
procedures;

MORNEAU SHEPELL LTD, en sa qualité
d'administrateur de remplacement pour les
régimes de retraite, ayant une place
d'affaires au 7071, route Bayers, bureau
3007, Ville de Halifax, province de
Nouvelle-Ecosse, B3L 2C2;

RETRAITE QUEBEC, personne morale
ayant une place daffaires au 2600,
boulevard Laurier, bureau 548, Ville de
Québec, province de Québec, district de
Québec, G1V 4T3;
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PROCUREUR GENERAL DU CANADA,
agissant au nom du Bureau du Surintendant
des Institutions Financiéres, ayant une
place d’affaires au 200, boulevard René-
Lévesque Ouest, Tour Est, 9¢ étage, Ville
de Montréal, province de Queébec, district
de Montreal, H2Z 1X4;

HER MAJESTY IN RIGHT OF
NEWFOUNDLAND AND LABRADOR, AS
REPRESENTED BY THE
SUPERINTENDANT OF PENSIONS, ayant
une place d’affaires au 100, Prince Phillip
Drive, 2° étage, Bloc Quest, Ville de St-
John's, province de Terre-Neuve-et-
Labrador, A1B 4J6;

VILLE DE SEPT-ILES, corps municipal
ayant une place d'affaires au 546, avenue
De Quen, Ville de Sept-lles, province de
Québec, district de Mingan, G4R 2R4;

PARTIES MISE EN CAUSES - Mises en
cause

DEMANDE MODIFIEE POUR PERMISSION D'APPELER D’UN JUGEMENT
RENDU EN MATIERE D’ARRANGEMENT
(Articles 13 et 14 de la Loi sur les arrangements avec les créanciers des
compagnies, L.R.C. (1985), ch. C-36, Article 357 C.p.c.)
Parties appelantes - Datée du 6 octobre

A L'UN DES HONORABLES JUGES DE LA COUR D’APPEL, SIEGEANT
DANS LE DISTRICT DE MONTREAL, LES PARTIES APPELANTES
EXPOSENT CE QUI SUIT :

| INTRODUCTION

s En date du 11 septembre 2017, le juge Stephen W. Hamilton, de la Cour
Supérieure, chambre commerciale, du district de Montréal, a accueilli la
requéte pour directives du Contréleur intitulée Motion by the Monitor for

Directions with respect to Pension Claims (ci-aprés la « Requéte »);
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2. Il s'agit d'un jugement rendu en matiére d'arrangement avec les
créanciers des compagnies qui concerne plus précisément la priorité

associée aux réclamations pour les déficits de régimes de retraite;

3. Le jugement de premiére instance reprend la majorité des arguments
soumis par le Contréleur, en ce que I'honorable Stephen W. Hamilton

decide notamment que :

a) Les effets de la Loi sur les régimes complémentaires de retraite,
RLRQ c. R-15.1 (ci-aprés la « LRCR ») bénéficient uniquement
aux cotisations associées aux participants québécois qui ne
travaillaient pas sur un ouvrage de compétence fédéral, les effets
de la Loi sur les regimes de retraite, SNL 1996, c. P-4.01 (ci-
apres la « NLPBA ») bénéficient uniguement aux cotisations
associées aux participants terre-neuviens qui ne travaillaient pas
sur un ouvrage de compétence fédeéral et les effets de la Loi de
1985 sur les normes de prestation de pension, L.R.C. (1985), ch.
32 (2e suppl.) (ci-aprés la « LNPP ») bénéficient aux cotisations
associées au groupe résiduel qui travaillait sur un ouvrage de
compétence fédéral (paragraphes 61 a 81);

b) La LRCR ne crée aucune fiducie réputée valide (paragraphes 89
ai12);

c) Les fiducies réputées prennent rang en concurrence avec les
autres formes de garanties selon la date a laquelle les
contributions sont venues a échéance (paragraphes 119 a 128);

d) La fiducie reputée constituée par la NLPBA n'affecte pas les
biens des debitrices situés au Québec (paragraphe 144 a 154);

e) La fiducie réputée constituée par la NLPBA ne trouve pas
application dans un contexte d'arrangement avec les créanciers
des compagnies en raison de la doctrine de la prépondérance
fédérale (paragraphes 177 a 210);

f) La fiducie réputée constituée par la LNPP ne trouve pas
application dans un contexte d'arrangement avec les créanciers
des compagnies selon lintention du |égislateur dégagée en
application de la doctrine de la prépondérance fédérale
(paragraphes 211 a 216);

4, Les parties appelantes joignent a la présente le jugement de premiére
instance a I'Annexe 1, une copie des piéces et des éléments de preuve

présentés en premiére instance et nécessaires a son appel a '’Annexe
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2, ainsi qu'une copie des actes de procédures relatifs a l'audition de la

requéte en premiere instance a I'Annexe 3;

5, Le juge de premiére instance a erré en droit dans son jugement pour les

motifs qui suivent;

] MOYENS D’APPEL

i) L'intention du législateur fédéral entourant Ila
protection des régimes de retraite et la doctrine de la
prépondérance fédérale

6. Le juge de premiére instance a erré en droit lorsqu'il a décidé que la
doctrine de la prépondérance fédérale et que l'intention du législateur
féderal entrainaient l'inapplicabilité des fiducies réputées constituées
par la NLPBA et la LNPP dans un contexte d'arrangement avec les

créanciers des compagnies;

7. Ces conclusions sous-tendent que le |égislateur a déterminé un niveau
maximal de protection offert aux créances associées aux régimes de
retraite en promulguant les articles 6(6), 6(7) et 36(7) LACC, ce quin’est,

en tout respect, pas le cas;

8. Le jugement de premiere instance conclut également de maniére
erronée a une équivalence entre les régimes de faillite et d’arrangement
quant a I'applicabilité des fiducies présumées, alors que les lois elles-

mémes different quant aux articles pertinents;

9. Les parties appelantes entendent démontrer que le niveau de protection
offert par les articles 6(6), 6(7) et 36(7) LACC est en fait un niveau
minimal de protection, qui laisse toute la place a I'application des lois
provinciales en matiére de régimes de retraites, tel que la NLPBA, et a
la LNPP;

10.  Les parties appelantes entendent également démontrer qu'il convient
de distinguer le régime de faillite du régime d’arrangement sur cet

aspect en raison de la différence entre ces deux lois;
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11.  Effectivement, le régime de |a faillite comporte un ordre de priorité défini

exhaustivement, ce qui n'est pas le cas du régime prévu par la LACC;

12.  Par consequent, la conclusion a laquelle le juge de premiere instance
aurait d parvenir est que la doctrine de la prépondérance fédérale ne
peut trouver application en I'espéce, puisqu’on ne retrouve aucun conflit
d'application, mais surtout aucune incompatibilité d'objet permettant
l'application de cette doctrine qui doit recevoir une interprétation

restrictive dans le contexte du fédéralisme canadien;

13.  Par allleurs, l'interprétation proposée par les parties appelantes a I'effet
que la doctrine de la prépondérance fédérale n’est pas déclenchée par
les fiducies réputées appliquées dans un contexte de distribution est
cohérente avec les motifs de la Cour Supréme dans l'affaire Sun Indalex
Finance, LLC c. Syndicat des Métallos, 2013 CSC 6 :

« [62] La fiducie réputée créée par la LRR continue de s'appliquer
dans les instances relevant de la LACC, sous réserve de la doctrine
de la prépondérance fédérale (Crystalline Investments Ltd. c.
Domgroup Ltd., 2004 CSC 3 (CanLll), [2004] 1 R.C.S. 60, par. 43) »

14.  Par ces propos, la Cour Supréme nous indiquait que les fiducies
reputées pouvaient trouver application dans d’autres situations que lors
du financement intérimaire qui était sous-étude, des cas ol la

prépondérance fédérale ne serait pas déclenchée;

15. Les parties appelantes soumettent que le jugement de premiére
instance vide cette affirmation de tout son sens, puisqu'il n'y aurait alors
aucune situation ou les fiducies réputées trouveraient application dans
un contexte LACC si elles sont ineffectives pour une éventuelle

distribution;

16. Cette erreur de droit est déterminante puisque I'ensemble des
conclusions du jugement de premiere instance sur I'applicabilité de la

doctrine de la prépondérance fédérale ou encore sur le fait de faire
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primer les protections minimales prévues a la LACC sur les protections
prévues a la LNPP se fondent sur lintention du législateur ainsi

déterminee;

17.  En arrivant & une conclusion différente sur la portée et le sens de la
protection accordée aux réegimes de retraites dans la LACC, le juge de
premiere instance aurait nécessairement conclu a l'inapplicabilité de la
doctrine de la prépondérance fédérale en l'espéce, n'y retrouvant

aucune assise valable pour prétendre a une incompatibilité d'objet;

18. Dans le méme sens, le juge de premiére instance aurait maintenu les
effets de la LNPP malgré I'existence d'une protection minimale prévue
sous la LACC;

ii) Les effets des différentes lois en matiére de régimes
complémentaires de retraite et de fiducies réputées

19. Le juge de premiére instance a erré en droit lorsqu'il a décidé que
I'application compartimentée des différentes lois en matiere de régimes

complémentaires de retraite;

20.  En effet, tel que mentionné précédemment, le juge de premiére instance
a decidé que chaque loi produisait des effets uniqguement quant aux

cotisations associées aux travailleurs sous sa juridiction;

21.  Les parties appelantes entendent démontrer que la NLPBA et sa fiducie
réeputée produit des effets s'étendant a tout le déficit du régime de
retraite des salariés syndiqués et que la LRCR et la LNPP s’appliquent
tout simplement de maniére concurrente sans qu’aucune de ces lois ne

produise un effet exclusif envers une catégorie de participants;

22. Comme la LRCR et la LNPP produisent des effets qui ne s'étendent pas
au deficit de terminaison mais fixent uniguement des normes minimales
(Articles 5 LRCR et 3 LNPP), rien n'empéche la NLPBA de continuer a

produire ses effets de fiducie réputée en lien avec le déficit de
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terminaison a l'avantage de I'ensemble des participants au régime de

retraite. Il n'y a ici aucun conflit entre les différentes lois;

23. Cette erreur de droit est déterminante puisque I'application
compartimentée que fait le juge de premiére instance a pour effet de
neutraliser une partie importante des effets rémeédiateurs de la NLPBA,
puisque pres de la moitié des participants au régime sont assujettis
uniquement a la LNPP ou la LRCR et leur protection moindre par 'effet

du jugement de premiere instance;

iii) La fiducie réputée créée par la LRCR
24. Le juge de premiére instance a erre en droit lorsqu'il a décidé que la
LRCR ne contient aucune fiducie réputée valide en droit, en raison d'un

mangue au niveau de l'identification de la propriété visée;

25.  En effet, le juge de premiére instance estime que l'article 49 LRCR aurait
nécessairement di comprendre une mention a I'effet que les sommes
visées par cette fiducie réputée sont retirées du patrimoine des
débitrices pour que les tribunaux puissent conclure a I'existence d'une

fiducie réputée validement constituée;

26. Les parties appelantes entendent démontrer que les articles 49 et 264
de la LRCR comportent les éléments essentiels qui permettent de
conclure a l'existence d'une fiducie réputée valablement constituée
dans la LRCR;

27. La position des parties appelantes est d'ailleurs soutenue par les
conclusions auxquelles la Cour Supérieure était arrivée lorsqu’elle avait
été saisie d'une question similaire dans [I'affaire Timminco Itée
(Arrangement relatif a), 2014 QCCS 174;

28.  Cette erreur de droit est déterminante puisqu’elle a pour effet de retirer
toute protection aux créances des participants québécois advenant que

les conclusions du jugement de premiéere instance sur la prépondérance
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fédérale soient infirmées, mais que ses conclusions sur I'application des
trois lois en matiére de régimes complémentaires de retraite soient
maintenues;
iv)  La priorité d’'une fiducie réputée créée législativement
sur les créanciers garantis
29.  Le juge de premiére instance a erré en droit lorsqu'il a décidé que les
fiducies réputées créées Iégislativement prenaient rang en concurrence

avec les creanciers garantie en fonction de leur date;

30. Selon le juge de premiére instance, les dates d'échéances des
contributions seraient les éléments permettant de déterminer le rang
des creances associées aux fiducies réputées vis-a-vis les droits des

créanciers garantis;

31. Les parties appelantes entendent démontrer que I'effet des fiducies
réputées ne saurait s'exercer en concurrence avec les droits des

creanciers garantis des débitrices;

32.  Eneffet, les fiducies réputées ont pour conséquence directe de déplacer
les biens visés du patrimoine des débitrices vers un patrimoine

d'affectation distinct;

33. Ainsi, la garantie ne peut plus étre exercée par les créanciers garantis
puisque les biens vises n'appartiennent tout simplement plus au

patrimoine de leur débiteur;

34. Cela est sans compter les dispositions prohibant les saisies a I'encontre
des sommes associees aux regimes de retraite dans les différentes lois
(Articles 264 LRCR, 36 LNPP, 33 NLPBA);

35. Cette erreur de droit est déterminante puisque l'effet pratique des
fiducies réputées est grandement affecté s'il doit entrer en concurrence

avec les droits des créanciers garantis;
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V) Les biens visés par la fiducie réputée de la NLPBA
36. Le juge de premiére instance a erré en droit lorsqu'il a décidé que la
fiducie réputee constituée par la NLPBA ne pouvait valablement

produire des effets vis-a-vis les bhiens situés au Québec;

37. Les parties appelantes entendent démontrer que I'article 1262 du Code
civil du Québec, RLRQ c. CCQ-1991 permet la reconnaissance d'une
fiducie constituée par la loi d'une autre province, pour autant qu'elle

respecte les conditions applicables en droit québécois;

38. Les parties appelantes estiment que la fiducie réputée constituée par la
NLPBA respecte I'ensemble des conditions applicables et que, par
conséquent, le juge de premiére instance aurait dd reconnaitre son plein

effet, méme pour les biens situés au Québec;

39. Cette erreur de droit est déterminante puisque la majorité en valeur des
biens qui ont été vendus dans le cadre des procédures d'arrangement

se situe au Québec;

40.  En faisant une telle distinction, le juge de premiére instance prive la
fiducie réputée de la NLPBA d'une part appréciable de ses effets en
annulant ses principales possibilités de permettre le recouvrement de
sommes dans le cadre d’'une éventuelle distribution;

[} L’APPLICATION DES CRITERES POUR L’OBTENTION DE LA
PERMISSION

41.  Les questions en jeu sont des questions de nature a étre soumises a la
Cour d'appel :

a) La question concernant I'effectivité des fiducies réputées dans un
contexte de distribution effectuée sous la LACC est certainement
une question d'intérét pour la Cour d'appel, en raison des

nombreuses incidences qu'aurait un éventuel arrét de cette Cour
en cette matiére;

b) Tel que I'honorable juge Kasirer, j.c.a., le mentionnait dans son
jugement du 18 aolt 2015 (Bloom Lake, g.p.l. (Arrangement
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relatif &), 2015 QCCA 1351), le droit concernant I'applicabilité des
fiducies réputées en contexte d'insolvabilite est loin d'étre une
question résolue en jurisprudence;

c) La question soulevée par la présente demande de permission
concernant I'applicabilité de la fiducie réputée constituée par la
NLPBA aux biens situes au Québec est une question nouvelle
qui n'a jamais eté abordée en jurisprudence;

d) La question portant sur la validité de la fiducie réputée constituée
par la LRCR fait I'objet d'une jurisprudence contradictoire, étant
directement contraire au jugement rendu dans l'affaire Timminco
Itée (Arrangement relatif a), 2014 QCCS 174;

42.  Tel que prévu par une jurisprudence constante’, la partie qui souhaite
en appeler d’'un jugement rendu dans le cadre de procédure en vertu de

la LACC doit montrer gu'elle rencontre les critéres suivants :

a) whether the point on appeal is of significance to the practice;
b) whether the point raised is of significance to the action itself;
o)) whether the appeal is prima facie meritorious or, on the other

hand, whether it is frivolous; and

d) whether the appeal will unduly hinder the progress of the action;

43. Les parties appelantes soumettent que la présente demande de
permission rencontre I'ensemble de ces critéres;
i) L'importance pour la pratique en général
44.  Tel que mentionné précédemment, I'applicabilité des fiducies réputées
en contexte d'insolvabilité est une question qui n'est pas résolue en
jurisprudence mais qui se pose a chaque fois qu’un régime de retraite a

prestation déterminée déficitaire fait partie du dossier;

45. La pratique en général pourrait largement bénéficier des questions de
principes qui sont soulevées par la présente demande de permission,

notamment sur une détermination par la Cour d'appel du caractére
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effectif des fiducies réputées dans un contexte de distribution entreprise
sur la LACC;

ii) L’'importance pour le sort de I'action
46. L'importance des questions soulevées en |'espéce est également

valable pour le sort de I'action elle-méme;

47.  Les créances associées aux régimes de retraite dans le présent dossier
constituent une part importante de I'ensemble des réclamations

formulées a I'encontre des débitrices;

48. Les conséquences du jugement de premiére instance sont trés
importantes sur les possibilités des salariés syndigués de recouvrer les

sommes importantes qui sont dues a leur régime de retraite;

iii)  Les chances de succeés prima facie
49. En premiére instance, les parties ont débattu de I'ensemble des
questions en litige pendant deux jours qui ont été constitués uniquement

de plaidoiries;

50. De plus, de nombreux arguments avaient déja été soumis par écrit, tel
qu'il appert des nombreuses argumentations écrites soumises en

premiere instance;

51. Par conséquent, les parties appelantes soumettent qu'il existe de
nombreux appuis jurisprudentiels ou doctrinaux soutenant des
interprétations contraires a ce qui a été déterminé par le juge de

premiere instance;

52. Ces éléments devraient suffire, au stade prima facie, a établir des

chances raisonnables de succeés:
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iv)  L’absence d’entrave pour la suite du dossier
53. A ce stade-ci, les procédures en vertu de la LACC sont relativement
avancées et rien n'indiqgue qu'une opportunité d'en appeler de la

decision de premiéere instance aurait pour effet de paralyser le dossier;

54.  Les principaux actifs des débitrices ont été liquidés et la partie intimée
travaille toujours au traitement des réclamations qui ont été déposées,
pour lesquelles un nombre important d’entre elles sont encore en attente
de determination;

55. Comme la suite du dossier se limite essentiellement en une éventuelle
distribution, la partie appelante soumet a cette honorable Cour que

I'importance de ce critére est largement diminuée en I'espéce;

56. Méme si la partie intimée venait a compléter le traitement des
réclamations, il serait possible pour elle de procéder a une distribution
partielle pour les entités qui ne sont pas concernées par le présent
débat;

v CONCLUSIONS
57.  La partie appelante demandera a la Cour d'appel de :

a) ACCUEILLIR I'appel;
b) INFIRMER le jugement de premiére instance;

c) REJETER la requéte pour directives du Contréleur intitulée
Motion by the Monitor for Directions with respect to Pension
Claims;

d)  DECLARER que les fiducies réputées créées par la Loi sur les
régimes complémentaires de retraite, RLRQ c. R-15.1, par la Loi
de 1985 sur les normes de prestation de pension, L.R.C. (1985),
ch. 32 (2e suppl.) et par la Loi sur les régimes de retraite, SNL
1996, c. P-4.01 s’appliquent nonobstant les procédures en vertu
de la Lo/ sur les arrangements avec les créanciers des
compagnies, L.R.C. (1985), ch. C-36;

e)  DECLARER que I'entiéreté du déficit de terminaison du régime
de retraite Pension Plan for Bargaining Unit Employees of
Wabush Mines, Cliffs Mining Company, Managing Agent, Arnaud

Philion Leblanc Beaudry, avocats s.a.
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Railway Company and Wabush Lake Railway Company
bénéficie de la priorité conférée par la fiducie réputée de la Loi
sur les régimes de retraite, SNL 1996, c. P-4.01;

f) DECLARER que la priorité de cette fiducie réputée passe avant
toutes créances garanties pouvant grever les biens des
débitrices Mises en cause Wabush Mines, Arnaud Railway
Company et Wabush Lake Railway Company;

) DECLARER que cette fiducie réputée s'attache a 'ensemble des
biens des deébitrices Mises en cause Wabush Mines, Arnaud
Railway Company et Wabush Lake Railway Company, sans
égard a la province dans laquelle ces biens sont situés;

h) LE TOUT, vu la nature du dossier, sans frais.

PAR CES MOTIFS, VOUS PLAISE :
ACCUEILLIR la présente requéte;
AUTORISER la partie appelante a introduire 'appel du jugement rendu
le 11 septembre 2017, par I'honorable Stephen W. Hamilton, de la Cour
Supérieure, chambre commerciale, du district de Montréal, dans le
dossier portant le numéro 500-11-048114-157;

LE TOUT, frais a suivre selon le sort de I'appel.

ctobre 2017, & Montréal

e Daniel Boudreault
Philion Leblanc Beaudry, avocats, s.a.
Avocats des Parties Appelantes

565, boul. Crémazie Est

Bureau 5400

Montréal (Québec) H2M 2V6

Code BM-2719

Téléphone : (514) 387-3538

Télécopieur : (514) 387-7386
dboudreault@plba.ca

Philion Leblanc Beaudry, avocats s.a.
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DECLARATION SOUS SERMENT

Je, soussigneé, Daniel Boudreault, avocat, exergant ma profession au sein de
I'étude Philion Leblanc Beaudry, située au 565, boul. Crémazie Est, bureau
5400, Montréal, Québec, H2M 2V6, affirme solennellement ce qui suit :

i Je suis I'un des procureurs des parties appelantes dans la présente
cause;
2, J'atteste que les faits allégués dans la présente demande modifiée de

permission d'appeler sont vrais.

et j'ai signé

v N VX

DANIEL BOUDREAULT

tous les districts de la province de
Québec

Philion Leblanc Beaudry, avocats s.a.
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AVIS DE PRESENTATION

Destinataires : FTI CONSULTING CANADA INC
79, rue Wellington Quest, bureau 2100
Toronto (Ontario) M5K 1G8

Partie intimée

Me Sylvain Rigaud

Norton Rose Fulbright SENCRL
1 Place Ville-Marie, bureau 2500
Montreal (Québec) H3B 1R1

Procureur de la partie intimée

Me Bernard Boucher

Blake, Cassels & Graydon SENCRL
1 Place Ville-Marie, bureau 3000
Montréal (Québec) H3B 4N8

Procureur des mises en cause Bloom Lake General Partner
Limited, Quinto Mining Corporation, 8568391 Canada Limited,
Cliffs Québec Iron Mining ULC, Wabush lIron Co. Limited,
Wabush Resources Inc., The Bloom Lake Iron Ore Mine
Limited Partnership, Bloom Lake Railway Company Limited,
Wabush Mines, Armaud Railway Company, Wabush Lake
Railway Company Limited

Mes Andrew J. Hatnay, Amy Tang et Demetrios Yiokaris
Koskie Minsky LLP

20 Queen Street West, bureau 900

Toronto (Ontario) M5H 3R3

Procureur des mises en cause Michael Keeper, Terence Watt,
Damien Lebel et Neil Johnson
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Me Ronald A. Pink

Pink Larkin

1463 rue South F’a‘grk1 bureau 201
Halifax (Nouvelle-Ecosse) B3J 359

Procureur de la mise en cause Morneau Shepell Ltd.

Me Louis Robillard

Vaillancourt et Clocchiatti, avocats
2600, boul. Laurier, bureau 501
Québec (Québec) G1V 4T3

Procureur de la mise en cause Retraite Québec

Mes Pierre Lecavalier et Michelle Kellam
Justice Canada

200, boulevard René-Lévesque, 9¢ étage
Montréal (Québec) H2Z 1X4

Procureur de la mise en cause Procureur général du Canada

Mes Doug Mitchell et Edward Béchard-Torres
Irving, Mitchell, Kalichman SENCRL

3500 boulevard de Maisonneuve Ouest, bureau 1400
Montréal (Québec) H3Z 3CH1

Procureur de la mise en cause Superintendant of Pensions

Me Martin Roy

Stein Monast SENCRL

70 rue Dalhousie, bureau 300
Montréal (Québec) G1K 4B2

Procureur de la mise en cause Ville de Sept-iles

PRENEZ AVIS que la Demande modifiée pour permission d'appeler d’un
jugement rendu en matiére d’arrangement sera présentée devant un juge de
la Cour d'appel siégeant a I'Edifice Ernest-Cormier, situé au 100 rue Notre-
Dame Est, a Montréal, le 31 octobre 2017, a 9h30, en salle RC-18.

Philion Leblanc Beaudry, avocats s.a.
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VEUILLEZ AGIR EN CONSEQUENCE.

le 6 octobre 2017, a Montréal

Me Daniel Boudreault
Philion Leblanc Beaudry, avgcats, s.a.
Avocats des parties appelantes

565, boul. Crémazie Est
Bureau 5400

Montréal (Québec) H2M 2V6
Code BM-2719

Téléphone : (514) 387-3538
Télécopieur : (514) 387-7386
dboudreault@plba.ca

Philion Leblanc Beaudry, avocats s.a.
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CANADA

PROVINCE DE QUEBEC

District de Montréal COUR D’APPEL
DANS L’AFFAIRE DE LA LOI SUR LES
ARRANGEMENTS AVEC LES
C.S. N°: 500-11-048114-157 CREANCIERS DES COMPAGNIES,
L.R.C. 1985, CH. CC-36, TELLE
C.A. N° : 500-09-027075-175 QU’AMENDEE :

SYNDICAT DES METALLOS, SECTION

LOCALE 6254, SYNDICAT DES

METALLOS, SECTION LOCALE 6285
PARTIE APPELANTE — Mises en cause

C.

FTI CONSULTING CANADA INC.
PARTIE INTIMEE — Contréleur Requérant
et

BLOOM LAKE GENERAL PARTNER
LIMITED ET AL.

PARTIE MISES EN CAUSE

LISTE DES ANNEXES

ANNEXE 1 Jugement de premiére instance;

ANNEXE 2 Copie des piéces et des éléments de preuve présentés en

premiére instance;

ANNEXE 3 Copie des actes de procédures relatifs & 'audition de la requéte
en premiére instance.

Philion Leblanc Beaudry, avocats s.a.
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Le 6 octobre 2017, & Montréal

Me Daniel Boudreault
Philion Leblanc Beaudry, avecats, s.a.
Avocats de la Partie Appelante

565, boul. Crémazie Est
Bureau 5400

Montréal (Québec) H2M 2V6
Code BM-2719

Téléphone : (514) 387-3538
Télécopieur : (514) 387-7386
dboudreault@plba.ca

Philion Leblanc Beaudry, avocats s.a.



213

Syndicat des métallos’ Amended Motion for Leave to Appeal (C.A.M. 500-09-027075-175),
October 6, 2017

C.S. MTL N° : 500-11-048114-157
C.A. MTL N° : 500-09-027075-175

COUR D’APPEL DU QUEBEC
DISTRICT DE MONTREAL

DANS L'AFFAIRE DE LA LOI SUR LES ARRANGEMENTS AVEC
LES CREANCIERS DES COMPAGNIES, L.R.C. 1985, CH. C-36,
TELLE QU'AMENDEE :

SYNDICAT DES M@TALLOS, SECTION LOCALE 6254
SYNDICAT DES METALLOS, SECTION LOCALE 6285
PARTIE APPELANTE — Mises en cause
c.
FT1 CONSULTING CANADA INC. :
PARTIE INTIMEE — Controleur Requérant
et
BLOOM LAKE GENERAL PARTNER LIMITED ET ALS
PARTIE MISE EN CAUSE — Deébitrices
et
THE BLOOM LAKE IRON ORE MINE LIMITED PARTNERSHIP ET
ALS

PARTIE MISE EN CAUSE — Mises en cause

DEMANDE MODIFIEE POUR PERMISSION D'APPELER D'UN
JUGEMENT RENDU EN MATIERE D'’ARRANGEMENT
(Articles 13 et 14 de la Loi sur les arrangements avec les
créanciers des compagnies, L.R.C. (1985), ch. C-36, Article 357
C.p.c.) ET LISTE DES ANNEXES
Partie appelante, Datée du 6 octobre 2017

ORIGINAL

N/d : 0026-8157/NC  eoarie, porcpeaut
14
PHILION LEBLANC BEAUDRY

AYOCATS 5.2
565, boul. Crémazie est
Bureau 5400
Montreéal (Québec) H2M 2V6
Teléphone.: (514) 387-3538 Telécopieur.: (514) 387-7386
Code juridique : BM-2719
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CANADA

PROVINCE DE QUEBEC

District de Montréal COUR D'APPEL
DANS L'AFFAIRE DE LA LOI SUR LES
ARRANGEMENTS AVEC LES
C.S. N°: 500-11-048114-157 CREANCIERS DES COMPAGNIES,
L.R.C. 1985, CH. C-36, TELLE
C.A. N° : 500-09- QU'AMENDEE :

SYNDICAT DES METALLOS, SECTION
LOCALE 6254, syndicat professionnel
ayant une place d'affaires au 737 boulevard
Laure, bureau 201, Ville de Sept-iles,
province de Québec, district de Mingan,
G4R 1Y2;

SYNDICAT DES METALLOS, SECTION
LOCALE 6285, syndicat professionnel
ayant une place d'affaires au Union Drive,
Ville de Wabush, province de Terre-Neuve-
et-Labrador, AOR 1B0;

PARTIES APPELANTES - Mises en cause

c.

FTI CONSULTING CANADA INC., en sa
qualité de Controleur, ayant son siége au
79, rue Wellington Quest, bureau 2100,
Ville de Toronto, province de I'Ontario, M5K
1G8

PARTIE INTIMEE — Contréleur Requérant
et

BLOOM LAKE GENERAL PARTNER
LIMITED, personne morale ayant une place
d'affaires au 1155, boulevard Robert-
Bourassa, bureau 508, Ville de Montréal,
province de Queébec, district de Montréal,
H3B 3A7;

Philior Leblanc Beaudry, avocals s.a,
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QUINTO MINING CORPORATION,
personne morale ayant une place d'affaires
au 1155, boulevard Robert-Bourassa,
bureau 508, Ville de Montréal, province de
Québec, district de Montréal, H3B 3A7;

8568391 CANADA LIMITED, personne
morale ayant une place d'affaires au 1155,
boulevard Robert-Bourassa, bureau 508,
Ville de Montréal, province de Québec,
district de Montréal, H3B 3A7;

CLIFFS QUEBEC IRON MINING ULC,
personne morale ayant une place d'affaires
au 1155, boulevard Robert-Bourassa,
bureau 508, Ville de Montreal, province de
Québec, district de Maontréal, H3B 3A7;

WABUSH IRON CO. LIMITED, personne
morale ayant son siége au 200, Public
Square, bureau 3300, Ville de Cleveland,
Etat de I'Ohio, Etats-Unis, 44114;

WABUSH RESOURCES INC., personne
morale ayant son siége au 198, rue Bay,
bureau 4000, Ville de Toronto, province de
I'Ontario, M5L 1AG ;

PARTIES MISES EN CAUSE - Debitrices
et

THE BLOOM LAKE IRON ORE MINE
LIMITED PARTNERSHIP, personne
morale ayant une place d'affaires au 1155,
boulevard Robert-Bourassa, bureau 508,
Vile de Montréal, province de Québec,
district de Montréal, H3B 3A7;

Philion Leblanc Beaudry, avocats 5.a.
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BLOOM LAKE RAILWAY COMPANY
LIMITED, personne morale ayant une place
d'affaires au 1155, boulevard Robert-
Bourassa, bureau 508, Ville de Montréal,
province de Québec, district de Montréal,
H3B 3A7;

WABUSH MINES, co-entreprise ayant une
place d'affaires au C.P. 878, Ville de Sept-
lles, province de Quebec, district de
Mingan, G4R 4L4;

ARNAUD RAILWAY COMPANY, personne
morale ayant son siége au 1, place Ville-
Marie, bureau 3000, Vile de Montréal,
province de Québec, district de Montréal,
H3B 4N8;

WABUSH LAKE RAILWAY COMPANY,
LIMITED, personne morale ayant une place
d'affaires au 1155, boulevard Robent-
Bourassa, bureau 508, Ville de Montréal,
province de Québec, district de Montréal,
H3B 3A7,

MICHAEL KEEPER, TERENCE WATT,
DAMIEN LEBEL AND NEIL JOHNSON, a
titre de représentants désignés par la Cour
pour représenter l'ensemble des salariés
non-syndiqués dans le cadre des
procedures;

MORNEAU SHEPELL LTD, en sa qualité
d'administrateur de remplacement pour les
regimes de retraite, ayant une place
d'affaires au 7071, route Bayers, bureau
3007, Vi!le de Halifax, province de
Nouvelle-Ecosse, B3L 2C2;

RETRAITE QUEBEC, personne morale
ayant une place daffaires au 2600,
boulevard Laurier, bureau 548, Ville de
Quebec, province de Québec, district de
Quebec, G1V 4T3;

Philien Leblanc Beaudry, avocats s.a.
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PROCUREUR GENERAL DU CANADA,
agissant au nom du Bureau du Surintendant
des Institutions Financiéres, ayant une
place d'affaires au 200, boulevard René-
Lévesque Ouest, Tour Est, 9° étage, Ville
de Montreal, province de Québec, district
de Maontreal, H2Z 1X4;

HER MAJESTY IN RIGHT OF
NEWFOUNDLAND AND LABRADOR, AS
REPRESENTED BY THE
SUPERINTENDANT OF PENSIONS, ayant
une place d'affaires au 100, Prince Phillip
Drive, 2¢ etage, Bloc Ouest, Ville de St-
John's, province de Terre-Neuve-et-
Labrador, A1B 4.J6;

VILLE DE SEPT-ILES, corps municipal
ayant une place d'affaires au 546, avenue
De Quen, Ville de Sept-iles, province de
Quebec, district de Mingan, G4R 2R4;

PARTIES MISES EN CAUSE - Mises en
cause

DECLARATION D'APPEL
(Articles 13 et 14 de la Loi sur les arrangements avec les créanciers des
compagnies, L.R.C. (1985), ch. C-36, Article 352 C.p.c.)
Parties appelantes
Datée du 2 octobre 2017

I INTRODUCTION

1. Les parties appelantes se pourvoient contre un jugement de la Cour
Supérieure, chambre commerciale, rendu le 11 septembre 2017, par
'honorable Stephen W. Hamilton, siégeant dans le district de Montréal
(ci-aprés le « Jugement ») et qui a accueilli la requéte pour directives
du Contréleur intitulee Motion by the Monitor for Directions with respect

to Pension Claims (ci-aprés la « Requéte »);

Philiony Leblanc Beaudry, avocats s.a.
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=2 La Requéte visait a faire déterminer par la Cour Supérieure quelle devait
étre la priorité accordée aux différentes composantes des réclamations
formulées en faveur des régimes de retraite en cause et une
détermination quant a I'applicabilité et I'étendue des fiducies réputées
créees par les différentes lois régissant les régimes complémentaires
de retraite;

3. En effet, la Requéte recherchait des conclusions a l'effet qu'aucune
fiducie reputee n'était applicable en I'espéce et que, par conséquent, la
seule priorité dont béneficierait les regimes de retraite serait la priorité
pour les contributions des employés et les colits de service courant
prévue aux articles 6(6) et 37(6) de la Lol sur les arrangements avec les

créanciers des compagnies (ci-aprés la « LACC »);

4. Les parties appelantes se sont opposées a cette Requéte, étant plutét
d'opinion que I'ensemble du déficit de terminaison du régime de retraite
des salariés syndiqués est visé par une fiducie réputée devant continuer

de trouver application dans le contexte des procédures LACC;

5. Le jugement de premiére instance reprend la majorité des arguments
soumis par le Contréleur, en ce que I'honorable Stephen W. Hamilton

décide notamment que :

a) Les effets de la Lol sur les regimes complémentaires de relraite,
RLRQ c. R-15.1 (ci-aprés la « LRCR ») bénéficient uniguement
aux cofisations associées aux participants québécois qui ne
travaillaient pas sur un ouvrage de compétence fédéral, les effets
de la Loi sur les régimes de retraite, SNL 1996, ¢. P-4.01 (ci-
aprés la « NLPBA ») bénéficient uniguement aux cotisations
associées aux participants terre-neuviens qui ne travaillaient pas
sur un ouvrage de compétence fédéral et les effets de la Lo/ de
1985 sur les normes de prestation de pension, L.R.C. (1985), ch.
32 (2e suppl.) (ci-aprés la « LNPP ») béneficient aux cotisations
associées au groupe résiduel qui travaillait sur un ouvrage de
compétence fédéral (paragraphes 61 a 81);

Philion Leblanc Beaudry, avocats s.a.
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b) La LRCR ne crée aucune fiducie réputée valide (paragraphes 89
a112);

c) Les fiducies réputees prennent rang en concurrence avec les
autres formes de garanties selon la date a laquelle les
contributions sont venues a échéance (paragraphes 119 a 128),

d) La fiducie réputée constituée par la NLPBA n'affecte pas les
biens des débitrices situés au Québec (paragraphe 144 3 154);

g) La fiducie reputée constituee par la NLPBA ne trouve pas
application dans un contexte d'arrangement avec les créanciers
des compagnies en raison de la doctrine de la prépondérance
fedérale (paragraphes 177 a 210);

f) La fiducie réputée constituée par la LNPP ne trouve pas
application dans un contexte d'arrangement avec les créanciers
des compagnies selon lintention du législateur dégagée en
application de la doctrine de la prépondérance fedérale
(paragraphes 211 a 216);

6. La date de I'avis du jugement est le 15 septembre 2017;
7. La durée de l'instruction en premiére instance a été de deux jours;
8. Les parties appelantes joignent a la présente le jugement de premiere

instance a I'Annexe 1;

9. La valeur de I'objet du litige est de 27,5M$, représentant la creance due
au regime de retraite des salariés syndigués qui est visée par la fiducie

réputée dont bénéficient I'ensemble des membres du Syndicat;

10. Les parties appelantes soumettent en tout respect que le juge de
premiere instance a erré en droit dans son jugement pour les motifs qui

suivent;

Philion Leblanc Beaudry, avecats s.a.
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I LES MOYENS D'APPEL

i) Lintention du législateur fédéral entourant la
protection des régimes de retraite et la doctrine de la
prépondérance fédérale

11.  Le juge de premiere instance a erré en droit lorsqu'il a décidé que la
doctrine de la prepondérance fédérale et que l'intention du législateur
federal entrainaient l'inapplicabilité des fiducies réputées constituees
par la NLPBA et la LNPP dans un contexte d'arrangement avec les

créanciers des compagnies;

12.  Ces conclusions sous-tendent que le législateur a déterminé un niveau
maximal de protection offert aux créances associees aux régimes de
retraite en promulguant les articles 6(6), 6(7) et 36(7) LACC, ce gui n'est,

an tout respect, pas le cas;

13. Le jugement de premiére instance conclut €galement de maniére
erronee a une equivalence entre les régimes de faillite et d'arrangement
qguant a l'applicabilité des fiducies présumées, alors que les lois elles-

meémes different quant aux articles pertinents;

14.  Les parties appelantes entendent démontrer que le niveau de protection
offert par les articles 6(6), 6(7) et 36(7) LACC est en fait un niveau
minimal de protection, qui laisse toute la place a I'application des lois
provinciales en matiere de reégimes de retraites, tel que la NLPBA, et a
la LNPP;

15. Les parties appelantes entendent également démaontrer gqu'il convient
de distinguer le régime de faillite du régime d'arrangement sur cet
aspect en raison de la difference entre ces deux lois;

16.  Effectivement, le régime de la faillite comporte un ordre de priorité défini

exhaustivement, ce qui n'est pas le cas du régime prévu par la LACC;

Philion Leblanc Beaudry, avocals s.a,
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17.  Par conséquent, la conclusion a laguelle le juge de premiére instance
aurait di parvenir est que la doctrine de la prépondérance fédérale ne
peut trouver application en I'espéce, puisqu’on ne retrouve aucun conflit
d'application, mais surtout aucune incompatibilité d'objet permettant
I'application de cette doctrine qui doit recevoir une interprétation

restrictive dans le contexte du fédéralisme canadien:

18.  Par allleurs, 'interprétation proposée par les parties appelantes a |'effet
que la doctrine de la prépondérance fédérale n'est pas déclenchée par
les fiducies réputées appliquées dans un contexte de distribution est
cohérente avec les motifs de la Cour Supréme dans l'affaire Sun Indalex
Finance, LLC c. Syndicat des Metallos, 2013 CSC 6 :

« [52] La fiducie réputée créée par la LAR continue de
s'appliguer dans les instances relevant de |la LACC, sous
réserve de la doctrine de la prépondérance fédérale (Crystalline
Investments Ltd. c. Domgroup Ltd., 2004 CSC 3 (CanLll),
[2004] 1 R.C.S. 60, par. 43) »

19.  Par ces propos, la Cour Supréme nous indiquait que les fiducies
réputées pouvaient trouver application dans d'autres situations gue lors
du financement intérimaire gqui était sous-étude, des cas ol la

prépondérance fédérale ne serait pas déclenchee;

20. Les parties appelantes soumettent que le jugement de premiére
instance vide cette affirmation de tout son sens, puisqu'il n'y aurait alors
aucune situation ou les fiducies réputées trouveraient application dans
un contexte LACC si elles sont ineffectives pour une éventuelle

distribution;

21, Cette erreur de droit est déterminante puisque I'ensemble des
conclusions du jugement de premiére instance sur |'applicabilité de la

doctrine de la prépondérance fédérale ou encore sur le fait de faire

Fhilion Leblanc Beaudry, avocats s.a.
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primer les protections minimales prévues a la LACC sur les protections
prévues a la LNPP se fondent sur lintention du législateur ainsi

déterminée;

22.  En arrivant a une conclusion différente sur la portée et le sens de la
protection accordée aux régimes de retraites dans la LACC, le juge de
premiére instance aurait nécessairement conclu a l'inapplicabilité de la
doctrine de la prépondérance fédérale en |'espéce, n'y retrouvant

aucune assise valable pour prétendre a une incompatibilité d'objet;

23. Dans le méme sens, le juge de premiére instance aurait maintenu les
effets de la LNPP malgreé I'existence d'une protection minimale prévue
sous la LACC;

i) Les effets des différentes lois en matiére de régimes
complémentaires de retraite et de fiducies réputées

24. Le juge de premiere instance a erré en droit lorsqu'il a décidé que
I'application compartimentée des différentes lois en matiére de régimes

complémentaires de retraite;

25.  En effet, tel que mentionné précédemment, le juge de premiére instance
a decide que chaque loi produisait des effets uniquement guant aux

colisations associées aux travailleurs sous sa juridiction;

26. Les parties appelantes entendent démontrer gue la NLPBA et sa fiducie
reputée produit des effets s'étendant a tout le déficit du régime de
retraite des salariés syndiques et que la LRCR et la LNPP s'appliquent
tout simplement de maniére concurrente sans qu'aucune de ces lois ne

produise un effet exclusif envers une catégorie de participants;

27. Comme la LRCR et la LNPP produisent des effets qui ne s'étendent pas
au déficit de terminaison mais fixent uniguement des normes minimales
(Articles 5 LRCR et 3 LNPP), rien n'empéche la NLPBA de continuer a

Fhilion Leblanc Beaudry, avecats s.a.
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produire ses effets de fiducie réputée en lien avec le déficit de
terminaison a l'avantage de I'ensemble des participants au régime de

retraite. Il n’y a ici aucun conflit entre les différentes lois;

28. Ceite erreur de droit est déterminante puisque ['application
compartimentée que fait le juge de premiére instance a pour effet de
neutraliser une partie importante des effets remédiateurs de la NLPBA,
puisque pres de la moiltie des participants au régime sont assujettis
uniquement & la LNPP ou la LRCR et leur protection moindre par |'effet

du jugement de premiére instance;

ili)  Lafiducie réputée créée par la LRCR

29. Le juge de premiére instance a erré en droit lorsqu'il a décide que la
LRCR ne contient aucune fiducie réputée valide en droit, en raison d’'un

mangque au niveau de lidentification de la propriété visée;

30. Eneffet, le juge de premiére instance estime que I'article 49 LRCR aurait
nécassairement di comprendre une mention a 'effet que les sommes
visées par cette fiducie réputée sont retirdes du patrimoine des
débitrices pour que les tribunaux puissent conclure & I'existence d'une

fiducie reputee validement constituée;

31. Les parties appelantes entendent démontrer que les articles 49 et 264
de la LRCR comportent les éléments essentiels qui permettent de
conclure a l'existence d’'une fiducie réputée valablement constituée
dans la LRCR;

32. La position des parties appelantes est dailleurs soutenue par les
conclusions auxquelles la Cour Supeérieure était arrivée lorsqu’elle avait
glé saisie d'une question similaire dans l'affaire Timminco ltée
(Arrangement relatif a), 2014 QCCS 174;

Philion Leblanc Beaudry, avocats 5.a.
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33. Cette erreur de droit est déterminante puisqu’elle a pour effet de retirer
toute protection aux créances des participants québécois advenant que
les conclusions du jugement de premiére instance sur la prépondérance
fedérale soient infirmeées, mais que ses conclusions sur 'application des
trois lois en matiére de régimes complémentaires de retraite soient

maintenues;

iv)  La priorité d'une fiducie réputée créée Iégislativement

sur les créanciers garantis
34. Le juge de premiére instance a erré en droit lorsqu'il a décidé que les
fiducies réputées créées législativement prenaient rang en concurrence

avec les créanciers garantie en fonction de leur date;

85. Selon le juge de premiére instance, les dates d'échéances des
contributions seraient les éléments permettant de déterminer le rang
des créances associées aux fiducies réputées vis-a-vis les droits des

creanciers garantis;

36. Les parties appelantes entendent démontrer que l'effet des fiducies
réputées ne saurait s'exercer en concurrence avec les droits des

creanciers garantis des débitrices;

37.  Eneffet, les fiducies réputées ont pour conséquence directe de déplacer
les biens visés du patrimoine des débitrices vers un patrimoine
d'affectation distinct;

38.  Ainsi, la garantie ne peut plus étre exercée par les créanciers garantis
puisque les biens visés n'appartiennent tout simplement plus au

patrimoine de leur débiteur;

39. Cela est sans compter les dispositions prohibant les saisies a I'encontre
des sommes associées aux régimes de retraite dans les différentes lois
(Articles 264 LRCR, 36 LNPP, 33 NLPBA);

Philion Leblanc Beaudry, avocats s.a.



225

Syndicat des métallos’ Notice of Appeal (C.A.M. 500-09-027075-175), October 2, 2017

CS5: 500-11-048114-157 Page 12

Déclaration d'appel

40. Cette erreur de droit est déterminante puisque l'effet pratique des
fiducies reputées est grandement affecte s'il doit entrer en concurrence

avec les droits des créanciers garantis;

v) Les biens visés par la fiducie réputée de la NLPBA

41.  Le juge de premiére instance a erré en droit lorsqu'il a décidé que la
fiducie reputée constituée par la NLPBA ne pouvait valablement

produire des effets vis-a-vis les biens situés au Québec;

42,  Les parties appelantes entendent démontrer que l'article 1262 du Code
civil du Quebec, RLRQ c. CCQ-1991 permet la reconnaissance d'une
fiducie constituée par la loi d'une autre province, pour autant qu'elle

respecte les conditions applicables en droit québécaois;

43. Les parties appelantes estiment que la fiducie réputée constituée par la
NLPBA respecte I'ensemble des conditions applicables et que, par
consequent, le juge de premiére instance aurait d reconnaitre son plein

effet, méme pour les biens situés au Quebec;

44,  Cette erreur de droit est déterminante puisque la majorité en valeur des
biens qui ont été vendus dans le cadre des procédures d'arrangement

se situe au Queébec;

45.  En faisant une telle distinction, le juge de premiére instance prive la
fiducie reputée de la NLPBA d'une part appréciable de ses effets en
annulant ses principales possibilités de permettre le recouvrement de

sommes dans le cadre d'une éventuelle distribution;

] CONCLUSIONS

46. Pour les raisons mentionnées précédemment, la partie appelante

demandera a |la Cour d'appel de :

Philion Leblanc Beaudry, avocats s.a.
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a)  ACCUEILLIR I'appel;
b) INFIRMER le jugement de premiére instance;

c) REJETER l|a requéte pour directives du Contréleur intitulée
Motion by the Monitor for Directions with respect to Pension
Claims,

d) DECLARER que les fiducies réputées créées par la Loi sur les
regimes complémentaires de retraite, RLRQ c. R-15.1, par la Lof
de 1985 sur les normes de prestation de pension, L.R.C. (1985),
ch. 32 (2e suppl.) et par la Loj sur les régimes de retraite, SNL
1996, c. P-4.01 s'appliquent nonobstant les procédures en vertu
de la Loi sur les arrangements avec les créanciers des
compagnies, L.R.C. (1985), ch. C-36;

a) DECLARER que I'entiéreté du déficit de terminaison du régime
de retraite Pepsion Plan for Bargaining Unit Employees of
Wabush Mines, Cliffs Mining Company, Managing Agent, Arnaud
Railway Company and Wabush Lake Railway Company
béneficie de la priorité conférée par la fiducie réputée de la Loi
sur les régimes de retraite, SNL 1996, ¢, P-4.01;

f) DECLARER que la priorité de cette fiducie réputée passe avant
toutes créances garanties pouvant grever les biens des
débitrices Mises en cause Wabush Mines, Arnaud Railway
Company et Wabush Lake Railway Company;

g) DECLARER que cette fiducie réputée s'attache a 'ensemble des
biens des débitrices Mises en cause Wabush Mines, Arnaud
Railway Company et Wabush Lake Railway Company, sans
egard a la province dans laquelle ces biens sont situés;

h) LE TOUT, vu la nature du dossier, sans frais.

Avis de la présente declaration d'appel est donné & FT| Consulting Canada Inc.,
a Me Sylvain Rigaud, aux procureurs des Mises en cause (Mes Bernard
Boucher, Andrew J. Hatnay, Amy Tang, Demetrios Yiokaris, Ronald A. Pink,
Louis Robillard, Pierre Lecavalier, Michelle Kellam, Doug Mitchell, Edward
Béchard-Torres et Martin Roy) et au greffe de la Cour Supérieure du district de
Montréal.

Philion Leblanc Baaudry, avocats s.a.
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Le 2 octobre 2017, a Montreal

'Hi_l. E,ufv 75 fr\'r:_‘-j[il_‘-_l‘_.g ‘:{SL-&L*-&@A.L&—-
Me Daniel Boudreault oé
Philion Leblanc Beaudry, avecats, s.a.

Avocats des Parties Appelantes

565, boul. Crémazie Est
Bureau 5400

Montréal (Québec) H2M 2V6
Code BM-2719

Téléphone : (514) 387-3538
Telécopieur : (514) 387-7386
dhoudreault @plba.ca

Philion Leblanc Beaudry, avocats s.a.
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FTI CONSULTING CANADA INC.
PARTIE INTIMEE - Contréleur Requérant
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BLOOM LAKE GENERAL PARTNER
LIMITED ET AL.

PARTIE MISES EN CAUSE
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ANNEXE 1 Jugement de premiére instance.
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C.S. 500-11-048114-157 CREDITORS ARRANGEMENT ACT,

R.S.C. 1985, c. C-36, AS AMENDED:
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V.

FTI CONSULTING CANADA INC.
RESPONDENT (Monitor-Petitioner)
-and-

BLOOM LAKE GENERAL PARTNER
LIMITED, QUINTO MINING
CORPORATION, 8568391 CANADA
LIMITED, CLIFFS QUEBEC IRON MINING
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WABUSH RESOURCES INC.
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-and-
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LIMITED PARTNERSHIP, BLOOM LAKE
RAILWAY COMPANY LIMITED,
WABUSH MINES, ARNAUD RAILWAY
COMPANY AND WABUSH LAKE
RAILWAY COMPANY, LIMITED

THE ATTORNEY GENERAL OF
CANADA, ACTING ON BEHALF OF THE
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MICHAEL KEEPER, TERENCE WATT,
DAMIEN LEBEL AND NEIL JOHNSON

UNITED STEEL WORKERS, LOCALS
6254 AND 6285

RETRAITE QUEBEC

MORNEAU SHEPELL LTD., IN ITS
CAPACITY AS REPLACEMENT
PENSION PLAN ADMINISTRATOR
VILLE DE SEPT-ILES

Mises-en-cause

MOTION FOR LEAVE TO APPEAL
OF THE JUDGMENT ON THE AMENDED MOTION BY THE MONITOR FOR
DIRECTIONS WITH RESPECT TO PENSION CLAIMS (#494)
(Section 13 and 14 CCAA and Articles 31, 353, 357, 360-363 CCP)

Applicant
October 2, 2017

A. INTRODUCTION

1.  The Superintendent of Pensions of Newfoundland & Labrador seeks leave to
appeal the decision of Mr. Justice Stephen Hamilton (the “Motion Judge”) of the
Superior Court of Quebec on the Amended Motion by the Monitor for Directions
with Respect to Pension Claims in Arrangement relatif a Bloom Lake, 2017 QCCS
4057 (Court File S.C. No. 500-11-048114-157) (the “Motion Decision”) dated
September 11, 2017, and attached hereto as Annex A. The hearing before the
Motion Judge was held on June 28 and 29, 2017.

2. The Motion Judge granted the Amended Motion for Directions by the Monitor, FTI
Consulting Canada Inc., and declared that the deemed trusts created by the
Pension Benefits Act, 1997, SNL 1996, c. P-4.01 (“NLPBA”), the Supplemental
Pension Plans Act, CQLR c. R-15.1 (“SPPA”), and the Pension Benefits Standards
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Act, 1985, R.S.C., 1985, c. 32 (“PBSA”), are not enforceable in proceedings under
the Companies’ Creditors Arrangement Act, R.S.C. 1985, c. C-36 (“CCAA”). The
Motion Judge likewise concluded that the deemed trust created by the NLPBA
could not in any event attach to the proceeds of property formerly located in the
Province of Quebec. The Superintendent hereby seeks leave to appeal the Motion

Judge’s decision.

B. CONTEXT

3. Since 1965, the Wabush Mines JV (a joint venture of Wabush Iron Co. Limited and
Wabush Resources Inc.) has operated an iron ore mine near the Town of Wabush,
Newfoundland & Labrador, as well as a port facility and a pellet production facility
in Pointe-Noire, Québec. The ore was transported from Wabush to Pointe-Noire by
the Arnaud Railway Company and the Wabush Lake Railway Company, Limited
(collectively, the “Wabush CCAA Parties”).

4. The Wabush CCAA Parties, in addition to Cliffs Mining Company, Managing
Agent, sponsor two pension plans with defined benefit provisions for their salaried
and unionized employees and retirees (the “Union DB Plan” and the “Salaried DB
Plan”, respectively). Both plans originally included a majority of employees who
reported for work in Newfoundland & Labrador, although many members reported
for work in Québec and on the two federally-regulated railways.! The two DB
Plans now include over two thousand members; their membership breakdown by

jurisdiction is detailed at paragraph 6 of the Motion Decision.

5. On May 19, 2015, the Wabush CCAA Parties filed a motion for the issuance of an
initial order under the CCAA. On June 26, 2015, the Superior Court ordered the
suspension of payment by the Wabush CCAA Parties of their monthly amortization
payments and their annual lump sum “catch-up” payments coming due under the

two DB Plans. The Court also ordered the suspension of payment of other post-

' The two railways have been declared to be works for the general advantage of Canada: see An Act

respecting Wabush Lake Railway Company Limited and Arnaud Railway Company, (1960) 8-9 Eliz. Il,
ch. 63, s. 3.
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retirement benefits, including life insurance, health care and a supplemental

retirement arrangement plan.?

6. On December 16, 2015, the Superintendent and the Office of the Superintendent
of Financial Institutions (“OSFI”) terminated both plans, effective immediately. As
of March 2016, the monthly benefits being paid to the retirees of the Salaried DB
Plan were reduced by 25%, and the benefits being paid to the retirees of the Union
DB Plan were reduced by 21%.

7. During the course of the present CCAA proceedings, all or substantially all of the
assets were sold, and the proceeds are now held by the Monitor. These assets

were located in both the Provinces of Newfoundland & Labrador and Quebec.

8. There are significant amounts still owed to the Salaried and Union DB Plans.
$6,671,820 is still owed to the Union DB Plan as special payments and catch-up
special payments, while $2,185,756 is still owed in special payments to the
Salaried DB Plan. The wind-up deficiencies of the Union and Salaried DB Plan are
valued at $27,486,548 and $27,450,000, respectively.

9. On September 20, 2016, the Monitor filed a Motion for Directions — later amended
on April 13, 2017, and attached as Annex B to the present Motion — seeking a

determination of various issues relating to potential pension claims, including:
1)  What law applies to determine each DB Plan member’s pension rights;

2)  Whether a “liquidation” had occurred triggering the deemed trust outlined in
section 32(2) of the NLPBA and section 8 of the PBSA;

3) Whether the NLPBA's liquidation deemed trust encompasses the full wind-up
deficiency owed to the two DB Plans after termination, or whether it was

limited to simply the normal costs and special payments which have accrued;

2 2015 QCCS 3064; motion for leave to appeal dismissed, 2015 QCCA 1351.
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4)  Whether the trust outlined in section 49 of the SPPA constitutes a valid

deemed trust;

5) Whether the deemed trusts in the NLPBA and the SPPA are rendered

inoperative as a result of an alleged conflict with the federal CCAA;

6) Likewise, whether the deemed trust outlined in the federal PBSA was in

conflict with the federal CCAA and, if so, how ought that conflict be resolved;

7) Whether the deemed trust created by the NLPBA could charge property
located outside the Province of Newfoundland & Labrador, specifically in the

Province of Quebec;

8) Whether the deemed trust under the SPPA could take priority over the Ville

de Sept-lles’ claim for unpaid property taxes.

C. MOTION DECISION

10. On the issues put to him in the Monitor's Motion for Directions, the Motion Judge

concluded as follows:

1) The law that applies to any given plan member will depend on where that

plan member reported for work (paras. 61-81).

2) There was “liquidation” of the insolvent debtors in this case, thereby giving
rise to the liquidation deemed trusts outlined in the NLPBA and the PBSA
(paras. 155-175). This liquidation, in his view, would have begun at the very

outset of the insolvency proceedings, on May 19, 2015 (para. 173).

3) The Motions Judge also assumed that the deemed trust under the NLPBA

applies to the full wind-up deficits owed to the two DB pension plans.

4) As for the Quebec members, the Motions judge concluded that the Quebec
SPPA does not create a valid deemed trust that is enforceable against third

parties, since it lacks the “key language” that deems certain amounts “to be
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separate from and form no part of the estate in liquidation, assignment or

bankruptcy” (paras. 90-91).

5) The Motion Judge concluded that the NLPBA’s deemed trusts and
concurrent lien and charge conflict with the CCAA, and are therefore
rendered inoperative by virtue of the doctrine of paramountcy (paras. 177-
210).

6) Finally, the Motions Judge concluded that the NLPBA’s deemed trust of the
NLPBA could not attach to property located in the Province of Quebec
(paras. 144-154).

D. GROUNDS FOR APPEAL

11. The Superintendent seeks leave to appeal on the basis that the Motion Judge
erred in concluding a) that the NLPBA’s deemed trusts conflict with the CCAA and
are thereby rendered inoperative, and b) that the NLPBA’s deemed trusts could

not attach to the proceeds of sales currently held by the Monitor.
a) The NLPBA does not conflict with the CCAA

12. Sections 6(6), 6(7) and 36(7) CCAA enshrine certain minimal protections for
pension liabilities, specifically the normal costs and the unremitted employee
contributions deducted at source. These guarantees must be satisfied before a

CCAA court may authorize a sale of assets or approve a plan of arrangement.

13. Section 32 of the NLPBA does not expressly conflict with these — or any other —
sections of the CCAA. Section 32 simply provides for a deemed trust and a lien
and charge that confer additional protection for pensioners. This is constitutionally
inoffensive: cooperative federalism indeed recognizes that provincial laws can

supplement and add to the protections envisioned in federal law.® This has

® See e.g. Canadian Western Bank v. Alberta, [2007] 2 S.C.R. 3, 2007 SCC 22, at para. 72; Quebec
(Attorney General) v. Canadian Owners and Pilots Association, 2010 SCC 39, [2010] 2 S.C.R. 536, at
para. 66; and Saskatchewan (Attorney General) v. Lemare Lake Logging Ltd., 2015 SCC 53, [2015] 3
S.C.R. 419, at para. 26.
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occurred in areas such as highway safety*, the regulation of pesticides®, tobacco
advertising®, and even in insolvency proceedings’. Respectfully, the Motion Judge
discarded this settled jurisprudence when he concluded as follows:

It is clear that Parliament had weighed the competing interests and

decided that this was the protection that all pension plan members

across Canada would receive. It left no room for the provinces.
(Para. 192, underlining added)

14. Respectfully, the Motion Judge’s conclusion is inconsistent with the “guiding
principle” of modern federalism jurisprudence, which stresses that courts should
facilitate and encourage the overlap between both federal and provincial laws, so
that both levels of government may pursue their own vision of the public good

within their respective spheres of competence.8

15. Fundamentally, Parliament is presumed to be respectful of the Provinces’
legislative authority.® As the Supreme Court of Canada has repeatedly insisted,
courts should only impute to Parliament an intention to “cover the field” on a given
question if Parliament employs “very clear statutory language to that effect”.'
Otherwise, the “fundamental rule of constitutional interpretation” requires that
courts interpret federal legislation as if it welcomes the overlapping application of

provincial law.""

16. Parliament did not employ any of the “very clear statutory language” required to

shut out any possible provincial action in sections 6(6) or 36(7) CCAA. These

* O'Grady v. Sparling, [1960] SCR 804, 1960 CanLll 70 (SCC).

® 114957 Canada Ltée (Spraytech, Société d’arrosage) v. Hudson (Town), 2001 SCC 40 (CanLll),
[2001] 2 S.C.R. 241, at paras. 34-42 specifically.

® Rothmans, Benson & Hedges Inc. v. Saskatchewan, [2005] 1 S.C.R. 188, 2005 SCC 13.

" saskatchewan (Attorney General) v. Lemare Lake Logging Ltd., 2015 SCC 53, [2015] 3 S.C.R. 419

® saskatchewan (Attorney General) v. Lemare Lake Logging Ltd., 2015 SCC 53, [2015] 3 S.C.R. 419, at
para. 21, see also Canadian Western Bank v. Alberta, [2007] 2 S.C.R. 3, 2007 SCC 22, at paras. 22
and 37; Alberta (Attorney General) v. Moloney, 2015 SCC 51, [2015] 3 S.C.R. 327, at para. 15.

® Canadian Western Bank v. Alberta, [2007] 2 S.C.R. 3, 2007 SCC 22, at para. 74.

% Rothmans, Benson & Hedges Inc. v. Saskatchewan, [2005] 1 S.C.R. 188, 2005 SCC 13, at para. 21;
Canadian Western Bank v. Alberta, [2007] 2 S.C.R. 3, 2007 SCC 22, at para. 74; Bank of Montreal v.
Marcotte, [2014] 2 SCR 725, 2014 SCC 55, at para. 72; Saskatchewan (Attorney General) v. Lemare
Lake Logging Ltd., 2015 SCC 53, [2015] 3 S.C.R. 419, at para. 27.

" Saskatchewan (Attorney General) v. Lemare Lake Logging Ltd., 2015 SCC 53, [2015] 3 S.C.R. 419, at
para. 20-22.
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provisions are instead framed as minimum guarantees; section 6(6) even
contemplates a situation in which an arrangement is concluded which provides for
more protection than the minimum level envisioned in federal law. This absence of
any legislative language ruling out provincial law is made all the more conspicuous
by the fact that Parliament actually did rule out the continued application of

provincial deemed trusts in favour of the Crown in section 37 of the CCAA.

17. What is more, the “extraneous evidence” the Motion Judge considered of
Parliament’s intent only demonstrates that Parliament considered affording more
protection to pensioners when it amended the CCAA in 2009, but chose not to. On
its own, this is insufficient and cannot meet the “high standard” for invoking
paramountcy on the basis of a frustration of federal purpose.' Parliament will
often consider different policy alternatives — and different ways of balancing
competing interests — before settling on its preferred choice. If these everyday
legislative choices implied that Parliament “covered the field” and definitively
decided a given question, the Provinces would be significantly handicapped from
pursuing their own vision of the public good in their own areas of competence.

Paramountcy must instead be applied with restraint. ™

18. Moreover, while it is not determinative, paramountcy arguments rarely succeed
without the express support of the federal government, speaking through its
Attorney General.” In this case, the AGC’s submissions dovetail with the
Superintendent’s. Only the Monitor and the Wabush CCAA Parties seek to invoke

paramountcy.

19. The Motion Judge’s alternative basis for invoking paramountcy is more tenuous
still. The Motion Judge decided that the Bankruptcy and Insolvency Act’s

comprehensive scheme of collocation applies, in its totality, to a CCAA liquidation

2 Marine Services International Ltd. V. Ryan Estate, [2013] 3 SCR 52, 2013 SCC 44, at para. 84.

'3 Bank of Montreal v. Marcotte, [2014] 2 SCR 725, 2014 SCC 55, at para. 74, Saskatchewan (Attorney
General) v. Lemare Lake Logging Ltd., 2015 SCC 53, [2015] 3 S.C.R. 419, at para. 27.

14 Rothmans, Benson & Hedges Inc. v. Saskatchewan, [2005] 1 S.C.R. 188, 2005 SCC 13, at para. 26,
citing Kitkatla Band v. British Columbia (Minister of Small Business, Tourism and Culture), [2002] 2
S.C.R. 146, 2002 SCC 31 (CanlLll), at paras. 72-73.
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(paras. 202-210). In his view, the “bottom line is that a liquidating CCAA requires a
scheme of distribution and the only one which makes sense is the scheme of
distribution under the BIA” (para. 208).

20. In this, the Motion Judge relies on Century Services Inc. v. Canada, [2010] 3
S.C.R. 379, 2010 SCC 60, where Deschamps J. noted that the rights conferred
under the CCAA should be interpreted harmoniously with the rights provided under
the BIA, so as to avoid giving secured creditors a strategic incentive to seek the

debtor’s bankruptcy.'®

21. However, Century Services only directs courts on how they ought to interpret
provisions of the CCAA and the BIA. It provides no legal basis to graft the BIA’s
entire scheme of collocation into a CCAA liquidation. This was confirmed in Sun
Indalex Finance LLC v. United Steelworkers, [2013] 1 SCR 271, 2013 SCC 6,
where this very argument was put before the Supreme Court of Canada, and

rejected in these terms :

[51] [...] Provincial legislation defines the priorities to which
creditors are entitled until that legislation is ousted by Parliament.
Parliament did not expressly apply all bankruptcy priorities either
to CCAA proceedings or to proposals under the BIA. Although the
creditors of a corporation that is attempting to reorganize may
bargain in the shadow of their bankruptcy entitlements, those
entitlements remain only shadows until bankruptcy occurs. At the
outset of the insolvency proceedings, Indalex opted for a process
governed by the CCAA, leaving no doubt that although it wanted
to protect its employees’ jobs, it would not survive as their
employer. This was not a case in_which a failed arrangement
forced a company into liquidation under the BIA. Indalex achieved
the goal it was pursuing. It chose to sell its assets under
the CCAA, not the BIA.

22.  The Motions Judge’s apparent repudiation of Indalex is an error of law in its own
right. More fundamentally, it is unclear what authority any court would have to re-write

the CCAA in this way. If there are indeed “gaps” in the CCAA, then provincial law

'® Century Services Inc. v. Canada, 2010 SCC 60, [2010] 3 S.C.R. 379, at para. 47.
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continues to apply unimpeded, since it “defines the priorities to which creditors are

entitled until that legislation is ousted by Parliament”.™

b) The NLPBA’s deemed trust and lien and charge may attach to the proceeds
of assets formerly located in the Province of Quebec

23. Respectfully, the Motion Judge erred in not giving direct effect to the NLBA’s
deemed trust and lien and charge directly in Quebec through article 3079 of the
Civil Code of Québec. Section 32 NLPBA is clearly a mandatory provision of
another “State” which is closely connected to the insolvency of the Wabush CCAA
Parties. Furthermore, there are “legitimate and manifestly preponderant interests”
for doing so. The Wabush CCAA Parties’ business straddled the provincial border,
and their multijurisdictional pension plan included members from both jurisdictions.
In these circumstances, the ‘integrating character of our constitutional

»17

arrangement”’’ required the Motion Judge to give full effect to the law of a sister

province, especially in the context of national insolvency proceedings.

24. That the Quebec legislature did not see fit to confer similar protections on Quebec
employees and retirees should not have compelled the Motion Judge to decline to
apply Newfoundland & Labrador law to property in Quebec.

E. THESE ISSUES MERIT LEAVE TO APPEAL

25. Pursuant to sections 13 and 14(2) of the CCAA, leave to appeal must be sought
from this Honourable Court. Leave is to be granted if the issue on appeal is of
significance to the practice of insolvency law generally and to the action itself, if
the grounds for appeal are prima facie meritorious or are at least not frivolous, and

if the appeal will not unduly hinder the progress of the action.'®

26. The question of federal paramountcy is of great significance to both insolvency law

generally and to these particular proceedings. The Motion Judge’s conclusion

16

i Sun Indalex Finance LLC v. United Steelworkers, [2013] 1 SCR 271, 2013 SCC 6, at para. 51.

See Morguard Investments Ltd. V. De Savoye, 1990 CanLlIl 29 (SCC), [1990] 3 S.C.R. 1077, at pp.
1100.

See e.g. Re Stomp Pork Farm Ltd., 2008 SKCA 73, at para. 29; Statoil Canada Ltd. (Arrangement
relative a), 2013 QCCA 851; Bloom Lake, g.p.l. (Arrangement relative a), 2015 QCCA 1351, para. 29.

18
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implies that provincial pension legislation may never supplement the minimum
protections outlined in sections 6(6) and 36(7) CCAA, contrary to what was
expressed by the Supreme Court in Indalex. More fundamentally, the Motion
Judge’s reasoning raises an important issues relating to the doctrine of federal
paramountcy, namely the conditions under which Parliament may “cover the field”

on a given question.

27. The Motion Judge’s conclusion that the BIA’'s scheme of collocation applies to a
liquidating CCAA is more important still. As a matter of law, it represents an
important departure from the Supreme Court of Canada’s precedents in Century
Services and Indalex. It implies that any provincial law which subverts the BIA's
scheme of collocation will be rendered inoperative at the outset of every CCAA
proceeding. This, as a matter of practice, will surely have important implications on
negotiations under the CCAA.

28. The conflict of laws issue is also important. There is a dearth of jurisprudence —
and virtually no appellate jurisprudence — on the issue of when a real right created
by the legislation of one province may attach to the assets of a debtor subjected to

nation-wide insolvency proceedings.

29. With respect to the implications for this particular case, if the two conclusions
mentioned above were reversed, the NLPBA’s deemed trust would secure both
the special payments and the full wind-up deficit owed to the Salaried and Union
DB Plans. These issues are thus of great import to all of the pension plan

members.
30. For the reasons detailed above, the grounds of appeal are likewise not frivolous.

31. Finally, this appeal will not unduly hinder the progress of the action. These
insolvency proceedings are at their end. These are the last — and certainly most
important — issues to be resolved before the Monitor can proceed to distribute the
proceeds of its CCAA liquidation.

32. The Superintendent reserves its right to make submissions on any other issues for

which leave may be granted in the present matter.
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FOR THESE REASONS, MAY IT PLEASE THIS HONOURABLE COURT TO:
. GRANT the present Motion;

ll. AUTHORIZE the Superintendent to appeal from the Judgment issued by the
Honourable Stephen Hamilton on September 11, 2017, granting the Monitor’s
Motion for Directions in part;

lll. FIX a date for the hearing of the Superintendent’s appeal.

MONTREAL, this October 2, 2017

(s) IMK s.e.n.c.r.l. / LLP

M°® Doug Mitchell | dmitchell@imk.ca

M® Edward Béchard-Torres | ebechardtorres@imk.ca
IMK s.e.n.c.r.l./LLP

3500 De Maisonneuve Boulevard West

Suite 1400

Montreal, Quebec H3Z 3C1

T:514 935-2725 | F : 514 935-2999

Lawyer for the Mis-en-cause

SUPERINTENDENT OF PENSIONS OF NEWFOUNDLAND &

LABRADOR
Ouir file: 1606-4
BI0080

TRUE COPY

(MK LLP

IMK LLP
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AFFIDAVIT OF EDWARD BECHARD-TORRES
(October 2™, 2017)

|, EDWARD BECHARD-TORRES, attorney, practicing law at IMK LLP, 3500 de
Maisonneuve Boulevard West, Suite 1400, Montreal, Quebec, H3Z 3C1, solemnly affirm

as follows:

1. | am an associate at the law firm IMK LLP. Our firm has represented the
Superintendent of Pensions of Newfoundland & Labrador since the outset of the
present Wabush CCAA proceedings.

2. Mr. Doug Mitchell and | represented the Superintendent before Mr. Justice
Stephen Hamilton on the Monitor FTI Consulting Canada Inc.'s Motion for
Directions, the hearing being held on June 28 and 29, 2017.

3. Al of the facts alleged in the within Motion for Leave to Appeal are true and correct
to the best of my knowledge. These facts give rise to important questions of law,
notably with respect to the constitutional doctrine of federal paramountcy and
Quebec conflicts of laws principles.

AND | HAVE SIGNED THIS 2™ DAY OF
OCTOBER, 2017 IN MONTREAL, QUEBEC:

Aot (G T

EDWARD BECHARD-TORRES

Solemnly affirmed before me at 7
Montréal, this 2™ day of October 2017 ."”\

ROXANNE RIOUX
issioner of Oaths for Qliebec

imk
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NOTICE OF PRESENTATION

TO:

Me Bernard Boucher and

Mr. Steven Weisz

BLAKE CASSELS & GRAYDON S.R.L.
600 de Maisonneuve West Blvd,

Suite 2200

Montreal, Quebec H3A 3J2

Fax: (514) 982-4099 and (416) 982-4099

Attorneys for the Wabush CCAA Parties

Me Martin Roy

STEIN MONAST LLP

70, Rue Dalhousie, Bureau 300
Québec, Québec G1K 4B2
Fax: (418) 523-5391

Attorney for Ville de Sept-iles

Me Daniel Boudreault

PHILION LEBLANC BEAUDRY,
AVOCATS S.A.

5000, boul. des Gradins, Suite 280
Quebec, Quebec G2J 1N3

Fax: (418) 627-7386

Attorney for the United Steel Workers

Me Sylvain Rigaud and

Me Chrystal Ashby

NORTON ROSE FULBRIGHT CANADA
LLP

1 Place Ville Marie, Suite 2500
Montreal, Quebec H3B 1R1

Fax: (514) 286-5474

Attorneys for FTI Consulting Canada Inc.,
Monitor

Mr. Andrew J. Hatnay, Mr. Demetrios
Yiokaris, Ms. Amy Tang and

Mr. Jules Monteyne

KOSKIE MINSKY LLP

20 Queen Street West, Suite 900, Box 52
Toronto, Ontario M5H 3R3

Fax: (416) 977-3316

Representative Counsel for the Salaried
Employees and Retirees

Mr. Ronald Pink, Q.C., and

Ms. Bettina Quistgaard

PINK LARKIN LLP

1463 South Park Street, Suite 201
Halifax, Nova Scotia,

P.O. Box 36036 B3J 3S9

Fax: (902) 423-9588

Attorneys for the Replacement Plan
Administrator, Morneau Shepell Ltd.
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Me Pierre Lecavalier Me Louis Robillard and

Me Michelle Kellam Me Roberto Clocchiatti

DEPARTMENT OF JUSTICE — CANADA  VAILLANCOURT ET CLOCCHIATTI,

200 René-Lévesque West Blvd. CONTENTIEUX DE RETRAITE QUEBEC
East Tower, 9" Floor 1055 Boulevard René-Lévesque East
Montreal, Quebec H2Z 1X4 Montréal, Quebec H2L 4S5

Fax: (514) 496-4073 Fax: (418) 643-9590

Attorneys for the Attorney General of Attorneys for Retraite Quebec

Canada

Superior Court of Quebec
(Commercial Division)
Palais de justice de Montréal
1, rue Notre-Dame Est
Montreal, Quebec H2Y 1B6

NOTICE IS HEREBY GIVEN that the Superintendent’s Motion for Leave to Appeal will
be presented before a judge of the Court of Appeal sitting at Edifice Ernest-Cormier,
located at 100 Notre-Dame Street East, in Montreal, on October 31 in
Courtroom RC-18.

PLEASE ACT ACCORDINGLY.
MONTREAL, this October 2, 2017
(s) IMK s.e.n.c.r.l. / LLP

M® Doug Mitchell | dmitchell@imk.ca
M® Edward Béchard-Torres | ebechardtorres@imk.ca

TRUE COPY IMK s.e.n.c.r.l./LLP
3500 De Maisonneuve Boulevard West
- Suite 1400
Lk LLP Montreal, Quebec H3Z 3C1

T:514 935-2725 | F : 514 935-2999

Lawyer for the Mis-en-cause

SUPERINTENDENT OF PENSIONS OF NEWFOUNDLAND &
LABRADOR

Ouir file: 1606-4

B10080

IMK LLP
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CANADA

PROVINCE OF QUEBEC COURT OF APPEAL
DISTRICT OF MONTREAL

N° 500-09- IN THE MATTER OF THE COMPANIES’
C.S. 500-11-048114-157 CREDITORS ARRANGEMENT ACT,

R.S.C. 1985, c. C-36, AS AMENDED:

HER MAJESTY IN RIGHT OF
NEWFOUNDLAND & LABRADOR, AS
REPRESENTED BY THE
SUPERINTENDENT OF PENSIONS

APPLICANT (Mise-en-cause)
V.

FTI CONSULTING CANADA INC.
RESPONDENT (Monitor-Petitioner)
-and-

BLOOM LAKE GENERAL PARTNER
LIMITED, QUINTO MINING
CORPORATION, 8568391 CANADA
LIMITED, CLIFFS QUEBEC IRON MINING
ULC, WABUSH IRON CO. LIMITED AND
WABUSH RESOURCES INC.

RESPONDENTS (Debtors)
-and-

THE BLOOM LAKE IRON ORE MINE
LIMITED PARTNERSHIP, BLOOM LAKE
RAILWAY COMPANY LIMITED,
WABUSH MINES, ARNAUD RAILWAY
COMPANY AND WABUSH LAKE
RAILWAY COMPANY, LIMITED

THE ATTORNEY GENERAL OF
CANADA, ACTING ON BEHALF OF THE
OFFICE OF THE SUPERINTENDENT OF
FINANCIAL INSTITUTIONS
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MICHAEL KEEPER, TERENCE WATT,
DAMIEN LEBEL AND NEIL JOHNSON

UNITED STEEL WORKERS, LOCALS
6254 AND 6285

RETRAITE QUEBEC

MORNEAU SHEPELL LTD., IN ITS
CAPACITY AS REPLACEMENT
PENSION PLAN ADMINISTRATOR
VILLE DE SEPT-ILES

Mises-en-cause

LIST OF ANNEXES
October 2, 2017

Annexe A: Judgment of the Superior Court of Quebec on the Amended Motion by
the Monitor for Directions with Respect to Pension Claims in
Arrangement relative & Bloom Lake, 2017 QCCS 4057 (Court File S.C.
No. 500-11-048114-157).

Annexe B: Monitor FTI Consulting Canada Inc.’s Amended Motion for Directions

with Respect to Pension Claims.
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MONTREAL, this October 2, 2017

(s) IMK s.e.n.c.r.l. / LLP

M® Doug Mitchell | dmitchell@imk.ca

M® Edward Béchard-Torres | ebechardtorres@imk.ca
IMK s.e.n.c.r.l./LLP

3500 De Maisonneuve Boulevard West

Suite 1400

Montreal, Quebec H3Z 3C1

T :514 935-2725 | F : 514 935-2999

Lawyer for the Mis-en-cause

SUPERINTENDENT OF PENSIONS OF NEWFOUNDLAND &

LABRADOR
Our file: 1606-4
BI008O

TRUE COPY

(MK LLP

IMK LLP
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MICHAEL KEEPER, TERENCE WATT,
DAMIEN LEBEL AND NEIL JOHNSON

UNITED STEEL WORKERS, LOCALS
6254 AND 6285

RETRAITE QUEBEC

MORNEAU SHEPELL LTD., IN ITS
CAPACITY AS REPLACEMENT
PENSION PLAN ADMINISTRATOR
VILLE DE SEPT-ILES

Mises-en-cause

NOTICE OF APPEAL
(Article 352 C.C.P.)
Appellant
October 2, 2017

A. INTRODUCTION

1.  The Superintendent of Pensions of Newfoundland & Labrador appeals the
decision of Mr. Justice Stephen Hamilton (the “Motion Judge”) of the Superior
Court of Quebec on the Amended Motion by the Monitor for Directions with
Respect to Pension Claims in Arrangement relatif a Bloom Lake, 2017 QCCS
4057 (Court File S.C. No. 500-11-048114-157) (the “Motion Decision”) dated
September 11, 2017, and attached hereto as Annex A. The hearing before the
Motion Judge was held on June 28 and 29, 2017.

2. The Motion Judge granted the Amended Motion for Directions by the Monitor, FTI
Consulting Canada Inc., and declared that the deemed trusts created by the
Pension Benefits Act, 1997, SNL 1996, c. P-4.01 (“NLPBA”), the Supplemental
Pension Plans Act, CQLR c. R-15.1 (“SPPA”), and the Pension Benefits Standards
Act, 1985, R.S.C., 1985, c. 32 (“PBSA”), are not enforceable in proceedings under
the Companies’ Creditors Arrangement Act, R.S.C. 1985, c. C-36 (“CCAA”). The
Motion Judge likewise concluded that the deemed trust created by the NLPBA
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could not in any event attach to the proceeds of property formerly located in the

Province of Quebec.
B. CONTEXT

3. The facts of the matter are uncontested and are detailed in the Motion Decision at
paragraphs 3-31.

4. Since 1965, the Wabush Mines JV (a joint venture of Wabush Iron Co. Limited and
Wabush Resources Inc.) operated an iron ore mine near the Town of Wabush,
Newfoundland & Labrador, as well as a port facility and a pellet production facility
in Pointe-Noire, Québec. The ore was transported from Wabush to Pointe-Noire by
the Arnaud Railway Company and the Wabush Lake Railway Company, Limited
(collectively, the “Wabush CCAA Parties”).

5.  The Wabush CCAA Parties, in addition to Cliffs Mining Company, Managing
Agent, sponsor two pension plans with defined benefit provisions for their salaried
and unionized employees and retirees (the “Union DB Plan” and the “Salaried DB
Plan”, respectively). Both plans originally included a majority of employees who
reported for work in Newfoundland & Labrador, although many members reported
for work in Québec, or on the two federally-regulated railways.' The two DB Plans
include over two thousand members; their membership breakdown by jurisdiction

is detailed at paragraph 6 of the Motion Decision.

6. On May 19, 2015, the Wabush CCAA Parties filed a motion for the issuance of an
initial order under the CCAA. On June 26, 2015, the Superior Court ordered the
suspension of payment by the Wabush CCAA Parties of their monthly amortization
payments and their annual lump sum “catch-up” payments coming due under the

two DB Plans. The Court also ordered the suspension of payment of other post-

' The two railways have been declared to be works for the general advantage of Canada: see An Act

respecting Wabush Lake Railway Company Limited and Arnaud Railway Company, (1960) 8-9 Eliz. Il,
ch. 63, s. 3.
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retirement benefits, including life insurance, health care and a supplemental

retirement arrangement plan.?

7. On December 16, 2015, the Superintendent and the Office of the Superintendent
of Financial Institutions (“OSFI”) terminated both plans, effective immediately. As
of March 2016, the monthly benefits being paid to the retirees of the Salaried DB
Plan were reduced by 25%, and the benefits being paid to the retirees of the Union
DB Plan were reduced by 21%.

8. During the course of the present CCAA proceedings, all or substantially all of the
assets were sold, and the proceeds are now held by the Monitor. These assets

were located in both the Provinces of Newfoundland & Labrador and Quebec.

9. There are significant amounts still owed to the Salaried and Union DB Plans.
$6,671,820 is still owed to the Union DB Plan as special payments and catch-up
special payments, while $2,185,756 is still owed in special payments to the
Salaried DB Plan. The wind-up deficiencies of the Union and Salaried DB Plan are
valued at $27,486,548 and $27,450,000, respectively.

10. On September 20, 2016, the Monitor filed a Motion for Directions — later amended
on April 13, 2017 — seeking a determination of various issues relating to potential

pension claims, including:
1)  What law applies to determine each DB Plan member’s pension rights;

2)  Whether a “liquidation” had occurred triggering the deemed trusts outlined in
section 32 of the NLPBA and section 8 of the PBSA;

3) Whether the NLPBA's liquidation deemed trust encompasses the full wind-up
deficiency owed to the two DB Plans after termination, or whether it was

limited to simply the normal costs and special payments which have accrued;

2 2015 QCCS 3064; motion for leave to appeal dismissed, 2015 QCCA 1351.
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4)  Whether the trust outlined in section 49 of the SPPA constitutes a valid

deemed trust;

5) Whether the deemed trusts in the NLPBA and the SPPA are rendered

inoperative as a result of an alleged conflict with the federal CCAA;

6) Likewise, whether the deemed trust outlined in the federal PBSA was in

conflict with the federal CCAA and, if so, how ought that conflict be resolved;

7) Whether the deemed trust created by the NLPBA could charge property
located outside the Province of Newfoundland & Labrador, specifically in the

Province of Quebec;

8) Whether the deemed trust under the SPPA could take priority over the Ville

de Sept-lles’ claim for unpaid property taxes.
11. The Amended Motion for Directions is attached as Annex B to the present Notice.

C. MOTION DECISION

12. On the issues put to him in the Monitor's Motion for Directions, the Motion Judge

concluded as follows:

1)  The law that applies to any given plan member will depend on where that

plan member reported for work (paras. 61-81).

2) There was “liquidation” of the insolvent debtors in this case, thereby giving
rise to the liquidation deemed trusts outlined in the NLPBA and the PBSA
(paras. 155-175). This liquidation, in his view, would have begun at the very

outset of the insolvency proceedings, on May 19, 2015 (para. 173).

3) The Motions Judge also assumed that the deemed trust under the NLPBA

applies to the full wind-up deficits owed to the two DB pension plans.

4) As for the Quebec members, the Motions judge concluded that the Quebec

SPPA does not create a valid deemed trust that is enforceable against third
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parties, since it lacks the “key language” that deems certain amounts “to be
separate from and form no part of the estate in liquidation, assignment or

bankruptcy” (paras. 90-91).

5) The Motion Judge concluded that the NLPBA’s deemed trusts and
concurrent lien and charge conflict with the CCAA, and are therefore
rendered inoperative by virtue of the doctrine of paramountcy (paras. 177-
210).

6) Finally, the Motions Judge concluded that the NLPBA’s deemed trust of the
NLPBA could not attach to property located in the Province of Quebec
(paras. 144-154).

D. GROUNDS FOR APPEAL

13. The Superintendent seeks leave to appeal on the basis that the Motion Judge
erred in concluding a) that the NLPBA’s deemed trusts conflict with the CCAA and
are thereby rendered inoperative, and b) that the NLPBA’s deemed trusts could

not attach to the proceeds of sales currently held by the Monitor.
a) The NLPBA does not conflict with the CCAA

14. Sections 6(6), 6(7) and 36(7) CCAA enshrine certain minimal protections for
pension liabilities, specifically the normal costs and the unremitted employee
contributions deducted at source. These guarantees must be satisfied before a

CCAA court may authorize a sale of assets or approve a plan of arrangement.

15. Section 32 of the NLPBA does not expressly conflict with these — or any other —
sections of the CCAA. Section 32 simply provides for a deemed trust and a lien
and charge that confer additional protection for pensioners. This is constitutionally
inoffensive: cooperative federalism indeed recognizes that provincial laws can

supplement and add to the protections envisioned in federal law.® This has

* See e.g. Canadian Western Bank v. Alberta, [2007] 2 S.C.R. 3, 2007 SCC 22, at para. 72; Quebec
(Attorney General) v. Canadian Owners and Pilots Association, 2010 SCC 39, [2010] 2 S.C.R. 536, at
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occurred in areas such as highway safety*, the regulation of pesticides®, tobacco
advertising®, and even in insolvency proceedings’. Respectfully, the Motion Judge
discarded this settled jurisprudence when he concluded that section 32 NLPBA

triggered the doctrine of paramountcy:

It is clear that Parliament had weighed the competing interests and
decided that this was the protection that all pension plan members
across Canada would receive. It left no room for the provinces.
(Para. 192, underlining added)

16. Respectfully, the Motion Judge’s conclusion is inconsistent with the “guiding
principle” of modern federalism jurisprudence, which stresses that courts should
facilitate and encourage the overlap between both federal and provincial laws, so
that both levels of government may pursue their own vision of the public good

within their respective spheres of competence.®

17. Fundamentally, Parliament is presumed to be respectful of the Provinces’
legislative authority.® As the Supreme Court of Canada has repeatedly insisted,
courts should only impute to Parliament an intention to “cover the field” on a given
question if Parliament employs “very clear statutory language to that effect”.'”
Otherwise, the “fundamental rule of constitutional interpretation” requires that
courts interpret federal legislation as if it welcomes the overlapping application of

provincial law.""

para. 66; and Saskatchewan (Attorney General) v. Lemare Lake Logging Ltd., 2015 SCC 53, [2015] 3
S.C.R. 419, at para. 26.

*  O'Grady v. Sparling, [1960] SCR 804, 1960 CanLll 70 (SCC).

® 114957 Canada Ltée (Spraytech, Société d’arrosage) v. Hudson (Town), 2001 SCC 40 (CanLll),
[2001] 2 S.C.R. 241, at paras. 34-42 specifically.

® Rothmans, Benson & Hedges Inc. v. Saskatchewan, [2005] 1 S.C.R. 188, 2005 SCC 13.

" saskatchewan (Attorney General) v. Lemare Lake Logging Ltd., 2015 SCC 53, [2015] 3 S.C.R. 419

® saskatchewan (Attorney General) v. Lemare Lake Logging Ltd., 2015 SCC 53, [2015] 3 S.C.R. 419, at
para. 21, see also Canadian Western Bank v. Alberta, [2007] 2 S.C.R. 3, 2007 SCC 22, at paras. 22
and 37; Alberta (Attorney General) v. Moloney, 2015 SCC 51, [2015] 3 S.C.R. 327, at para. 15.

® Canadian Western Bank v. Alberta, [2007] 2 S.C.R. 3, 2007 SCC 22, at para. 74.

% Rothmans, Benson & Hedges Inc. v. Saskatchewan, [2005] 1 S.C.R. 188, 2005 SCC 13, at para. 21;
Canadian Western Bank v. Alberta, [2007] 2 S.C.R. 3, 2007 SCC 22, at para. 74; Bank of Montreal v.
Marcotte, [2014] 2 SCR 725, 2014 SCC 55, at para. 72; Saskatchewan (Attorney General) v. Lemare
Lake Logging Ltd., 2015 SCC 53, [2015] 3 S.C.R. 419, at para. 27.

" Saskatchewan (Attorney General) v. Lemare Lake Logging Ltd., 2015 SCC 53, [2015] 3 S.C.R. 419, at
para. 20-22.
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18. Parliament did not employ any of the “very clear statutory language” required to
shut out any possible provincial action in sections 6(6) or 36(7) CCAA. These
provisions are instead framed as minimum guarantees; section 6(6) even
contemplates a situation in which an arrangement is concluded which provides for
more protection than the minimum level envisioned in federal law. This absence of
any legislative language ruling out provincial law is made all the more conspicuous
by the fact that Parliament actually did rule out the continued application of

provincial deemed trusts in favour of the Crown in section 37 of the CCAA.

19. What is more, the “extraneous evidence” the Motion Judge considered of
Parliament’s intent only demonstrates that Parliament considered affording more
protection to pensioners when it amended the CCAA in 2009, but chose not to. On
its own, this is insufficient and cannot meet the “high standard” for invoking
paramountcy on the basis of a frustration of federal purpose.' Parliament will
often consider different policy alternatives — and different ways of balancing
competing interests — before settling on its preferred choice. If these everyday
legislative choices implied that Parliament “covered the field” and definitively
decided a given question, the Provinces would be significantly handicapped from
pursuing their own vision of the public good in their own areas of competence.

Paramountcy must instead be applied with restraint. '

20. Moreover, while it is not determinative, paramountcy arguments rarely succeed
without the express support of the federal government, speaking through its
Attorney General.” In this case, the AGC’s submissions dovetail with the
Superintendent’s. Only the Monitor and the Wabush CCAA Parties seek to invoke

paramountcy.

2 Marine Services International Ltd. V. Ryan Estate, [2013] 3 SCR 52, 2013 SCC 44, at para. 84.

'3 Bank of Montreal v. Marcotte, [2014] 2 SCR 725, 2014 SCC 55, at para. 74, Saskatchewan (Attorney
General) v. Lemare Lake Logging Ltd., 2015 SCC 53, [2015] 3 S.C.R. 419, at para. 27.

14 Rothmans, Benson & Hedges Inc. v. Saskatchewan, [2005] 1 S.C.R. 188, 2005 SCC 13, at para. 26,
citing Kitkatla Band v. British Columbia (Minister of Small Business, Tourism and Culture), [2002] 2
S.C.R. 146, 2002 SCC 31 (CanlLll), at paras. 72-73.



256

Newfoundland & Labrador Superintendent of Pensions’ Notice of Appeal (C.A.M.
500-09-027082-171), October 2, 2017

9-

21. The Motion Judge’s alternative basis for invoking paramountcy is more tenuous
still. The Motion Judge decided that the Bankruptcy and Insolvency Act's
comprehensive scheme of collocation applies, in its totality, to a CCAA liquidation
(paras. 202-210). In his view, the “bottom line is that a liquidating CCAA requires a
scheme of distribution and the only one which makes sense is the scheme of
distribution under the BIA” (para. 208).

22. In this, the Motion Judge relies on Century Services Inc. v. Canada, [2010] 3
S.C.R. 379, 2010 SCC 60, where Deschamps J. noted that the rights conferred
under the CCAA should be interpreted harmoniously with the rights provided under
the BIA, so as to avoid giving secured creditors a strategic incentive to seek the

debtor’s bankruptcy.'®

23. However, Century Services only directs courts on how they ought to interpret
provisions of the CCAA and the BIA: it provides no legal basis to graft the BIA’s
entire scheme of collocation into a CCAA liquidation. This was confirmed in Sun
Indalex Finance LLC v. United Steelworkers, [2013] 1 SCR 271, 2013 SCC 6,
where this very argument was put before the Supreme Court. Deschamps J.

rejected it in clear and emphatic terms:

[51] [...] Provincial legislation defines the priorities to which
creditors are entitled until that legislation is ousted by Parliament.
Parliament did not expressly apply all bankruptcy priorities either
to CCAA proceedings or to proposals under the BIA. Although the
creditors of a corporation that is attempting to reorganize may
bargain in the shadow of their bankruptcy entitlements, those
entittements remain only shadows until bankruptcy occurs. At the
outset of the insolvency proceedings, Indalex opted for a process
governed by the CCAA, leaving no doubt that although it wanted
to protect its employees’ jobs, it would not survive as their
employer. This was not a case in which a failed arrangement
forced a company into liquidation under the BIA. Indalex achieved
the goal it was pursuing. It chose to sell its assets under
the CCAA, not the BIA.

'® Century Services Inc. v. Canada, 2010 SCC 60, [2010] 3 S.C.R. 379, at para. 47.
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24. The Motions Judge never addresses this portion of Deschamps J.’s reasons,
although he was repeatedly made aware of it in oral and written submissions. This
apparent repudiation of Indalex is an error of law in its own right. More
fundamentally, it is unclear what authority any court would have to re-write the
CCAA in this way. If there are indeed “gaps” in the CCAA, then provincial law
continues to apply unimpeded, since it “defines the priorities to which creditors are
entitled until that legislation is ousted by Parliament”.'® The Motions Judge erred
by concluding that provincial law was ousted simply because it “makes sense” to

do so (para. 208).

25. Itis worth adding that the Motion Judge’s argument on this front sits poorly with his
insistence on respecting Parliament’s choices. Parliament did not choose to apply
the BIA’s scheme of distribution to CCAA proceedings, even though CCAA

liquidations were already common during the first decade of this century."’

b) The NLPBA’s deemed trust and lien and charge may attach to the proceeds
of assets formerly located in the Province of Quebec

26. Respectfully, the Motion Judge erred in not giving direct effect to the NLBA’s
deemed trust and lien and charge directly in Quebec through article 3079 of the
Civil Code of Québec. Section 32 NLPBA is clearly a mandatory provision of
another “State” which is closely connected to the insolvency of the Wabush CCAA
Parties. Furthermore, there are “legitimate and manifestly preponderant interests”
for doing so. The Wabush CCAA Parties’ business straddled the provincial border,
and their multijurisdictional pension plan included members from both jurisdictions.
In these circumstances, the ‘integrating character of our constitutional

»18

arrangement” © required the Motion Judge to give full effect to the law of a sister

province, especially in the context of national insolvency proceedings.

'® Sun Indalex Finance LLC v. United Steelworkers, [2013] 1 SCR 271, 2013 SCC 6, at para. 51.

" Alfonso Nocilla, “The History of the Companies’ Creditors Arrangement Act and the Future of Re-
Structuring Law in Canada” (2014) 56 CBLJ 73, at p. 8.

'8 See Morguard Investments Ltd. V. De Savoye, 1990 CanLll 29 (SCC), [1990] 3 S.C.R. 1077, at pp.
1100.
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27. That the Quebec legislature did not see fit to confer similar protections on Quebec
employees and retirees should not have compelled the Motion Judge to decline to

apply Newfoundland & Labrador law to property in Quebec.

28. The Superintendent reserves its right to make submissions on any other issues for

which leave may be granted in the present matter.

MAY IT PLEASE THIS HONOURABLE COURT TO:

. GRANT the Superintendent’s appeal with costs;
II. DISMISS the Monitor's Motion for Directions;

lll. DECLARE that the deemed trust posited by the NLPBA is enforceable and
operative during the course of CCAA proceedings;

IV. DECLARE that the NLPBA’s deemed trust may attach to the proceeds held by the

Monitor from the sale of assets formerly located in the Province of Québec.

THE WHOLE RESPECTFULLY SUBMITTED.

MONTREAL, this October 2, 2017

(s) IMK s.e.n.c.r.l. / LLP
M°® Doug Mitchell | dmitchell@imk.ca
M® Edward Béchard-Torres | ebechardtorres@imk.ca
IMK s.e.n.c.r.l./LLP
3500 De Maisonneuve Boulevard West

TRUE COPY Suite 1400
Montreal, Quebec H3Z 3C1

- T:514 935-2725 | F : 514 935-2999

(,MK LLP Lawyer for the Mis-en-cause
SUPERINTENDENT OF PENSIONS OF NEWFOUNDLAND &
LABRADOR
Ouir file: 1606-4

IMKLLP BI0080
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AFFIDAVIT OF EDWARD BECHARD-TORRES
(October 2™, 2017)

|, EDWARD BECHARD-TORRES, attorney, practicing law at IMK LLP, 3500 de

Maisonneuve Boulevard West, Suite 1400, Montreal, Quebec, H3Z 3C1, solemnly affirm

as follows:

1. | am an associate at the law firm IMK LLP. Our firm has represented the
Superintendent of Pensions of Newfoundland & Labrador since the outset of the

present Wabush CCAA proceedings.

2.  Mr. Doug Mitchell and | represented the Superintendent before Mr. Justice
Stephen Hamilton on the Monitor FTI Consulting Canada Inc.’s Motion for

Directions, the hearing being held on June 28 and 29, 2017.

3. All of the facts alleged in the within Notice of Appeal are true and correct to the
best of my knowledge.

AND | HAVE SIGNED THIS 2" DAY OF
OCTOBER, 2017 IN MONTREAL, QUEBEC:

Fhored (oA ﬁ

EDWARD BECHARD-TORRES

Solemnly affiimed before me at
Montréal, this 2" day of October 2017 "‘\
Zoaumo Aows ™
Commissioner of Oaths for Qué&bec
Sy Qi

avocats - advocates
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NOTICE OF APPEAL

NOTICE IS HEREBY GIVEN OF THIS APPEAL to the following parties:

Me Bernard Boucher and

Mr. Steven Weisz

BLAKE CASSELS & GRAYDON S.R.L.
600 de Maisonneuve West Blvd,

Suite 2200

Montreal, Quebec H3A 3J2

Fax: (514) 982-4099 and (416) 982-4099

Attorneys for the Wabush CCAA Parties

Me Martin Roy

STEIN MONAST LLP

70, Rue Dalhousie, Bureau 300
Québec, Québec G1K 4B2
Fax: (418) 523-5391

Attorney for Ville de Sept-iles

Me Daniel Boudreault

PHILION LEBLANC BEAUDRY,
AVOCATS S.A.

5000, boul. des Gradins, Suite 280
Quebec, Quebec G2J 1N3

Fax: (418) 627-7386

Attorney for the United Steel Workers

Me Sylvain Rigaud and

Me Chrystal Ashby

NORTON ROSE FULBRIGHT CANADA
LLP

1 Place Ville Marie, Suite 2500
Montreal, Quebec H3B 1R1

Fax: (514) 286-5474

Attorneys for FTI Consulting Canada Inc.,
Monitor

Mr. Andrew J. Hatnay, Mr. Demetrios
Yiokaris, Ms. Amy Tang and

Mr. Jules Monteyne

KOSKIE MINSKY LLP

20 Queen Street West, Suite 900, Box 52
Toronto, Ontario M5H 3R3

Fax: (416) 977-3316

Representative Counsel for the Salaried
Employees and Retirees

Mr. Ronald Pink, Q.C., and

Ms. Bettina Quistgaard

PINK LARKIN LLP

1463 South Park Street, Suite 201
Halifax, Nova Scotia,

P.O. Box 36036 B3J 3S9

Fax: (902) 423-9588

Attorneys for the Replacement Plan
Administrator, Morneau Shepell Ltd.
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Me Pierre Lecavalier Me Louis Robillard and

Me Michelle Kellam Me Roberto Clocchiatti

DEPARTMENT OF JUSTICE — CANADA  VAILLANCOURT ET CLOCCHIATTI,

200 René-Lévesque West Blvd. CONTENTIEUX DE RETRAITE QUEBEC
East Tower, 9" Floor 1055 Boulevard René-Lévesque East
Montreal, Quebec H2Z 1X4 Montréal, Quebec H2L 4S5

Fax: (514) 496-4073 Fax: (418) 643-9590

Attorneys for the Attorney General of Attorneys for Retraite Quebec

Canada

Superior Court of Quebec
(Commercial Division)
Palais de justice de Montréal
1, rue Notre-Dame Est
Montreal, Quebec H2Y 1B6

PLEASE ACT ACCORDINGLY.

MONTREAL, this October 2, 2017

(s) IMK s.e.n.c.r.l./ LLP
M® Doug Mitchell | dmitchell@imk.ca
M® Edward Béchard-Torres | ebechardtorres@imk.ca
IMK s.e.n.c.r.l./LLP
3500 De Maisonneuve Boulevard West
Suite 1400
Montreal, Quebec H3Z 3C1
TRUE COPY T : 514 935-2725 | F : 514 935-2999
Lawyer for the Mis-en-cause
(:MK LLP SUPERINTENDENT OF PENSIONS OF NEWFOUNDLAND &
LABRADOR
Ouir file: 1606-4
B10080

IMK LLP
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CANADA

PROVINCE OF QUEBEC COURT OF APPEAL
DISTRICT OF MONTREAL

N° 500-09- IN THE MATTER OF THE COMPANIES’
C.S. 500-11-048114-157 CREDITORS ARRANGEMENT ACT,

R.S.C. 1985, c. C-36, AS AMENDED:

HER MAJESTY IN RIGHT OF
NEWFOUNDLAND & LABRADOR, AS
REPRESENTED BY THE
SUPERINTENDENT OF PENSIONS

APPLICANT (Mise-en-cause)
V.

FTI CONSULTING CANADA INC.
RESPONDENT (Monitor-Petitioner)
-and-

BLOOM LAKE GENERAL PARTNER
LIMITED, QUINTO MINING
CORPORATION, 8568391 CANADA
LIMITED, CLIFFS QUEBEC IRON MINING
ULC, WABUSH IRON CO. LIMITED AND
WABUSH RESOURCES INC.

RESPONDENTS (Debtors)
-and-

THE BLOOM LAKE IRON ORE MINE
LIMITED PARTNERSHIP, BLOOM LAKE
RAILWAY COMPANY LIMITED,
WABUSH MINES, ARNAUD RAILWAY
COMPANY AND WABUSH LAKE
RAILWAY COMPANY, LIMITED

THE ATTORNEY GENERAL OF
CANADA, ACTING ON BEHALF OF THE
OFFICE OF THE SUPERINTENDENT OF
FINANCIAL INSTITUTIONS
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MICHAEL KEEPER, TERENCE WATT,
DAMIEN LEBEL AND NEIL JOHNSON

UNITED STEEL WORKERS, LOCALS
6254 AND 6285

RETRAITE QUEBEC

MORNEAU SHEPELL LTD., IN ITS
CAPACITY AS REPLACEMENT
PENSION PLAN ADMINISTRATOR
VILLE DE SEPT-ILES

Mises-en-cause

LIST OF ANNEXES
October 2, 2017

Annexe A: Judgment of the Superior Court of Quebec on the Amended Motion by
the Monitor for Directions with Respect to Pension Claims in
Arrangement relative & Bloom Lake, 2017 QCCS 4057 (Court File S.C.
No. 500-11-048114-157).

Annexe B: Monitor FTI Consulting Canada Inc.’s Amended Motion for Directions

with Respect to Pension Claims.

MONTREAL, this October 2, 2017

(s) IMK s.e.n.c.r.l. / LLP

M® Doug Mitchell | dmitchell@imk.ca

M® Edward Béchard-Torres | ebechardtorres@imk.ca
IMK s.e.n.c.r.l./LLP

TRUE COPY 3500 De Maisonneuve Boulevard West
Suite 1400
= LL-P. Montreal, Quebec H3Z 3C1
(’MK T :514 935-2725 | F : 514 935-2999

Lawyer for the Mis-en-cause
SUPERINTENDENT OF PENSIONS OF NEWFOUNDLAND &
LABRADOR

IMK LLP Our file: 1606-4 | BIO080
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N° 500-09-

COURT OF APPEAL
PROVINCE OF QUEBEC
DISTRICT OF MONTREAL

IN THE MATTER OF THE COMPANIES’ CREDITORS
ARRANGEMENT ACT, R.S.C. 1985, c. C-36, AS AMENDED:

HER MAJESTY IN RIGHT OF NEWFOUNDLAND &
LABRADOR, AS REPRESENTED BY THE
SUPERINTENDENT OF PENSIONS

APPLICANT (Mise-en-cause)

V.
FTI CONSULTING CANADA INC.

RESPONDENT (Monitor-Petitioner)
-and-

BLOOM LAKE GENERAL PARTNER LIMITED, QUINTO
MINING CORPORATION, 8568391 CANADA LIMITED,
CLIFFS QUEBEC IRON MINING ULC, WABUSH IRON CO.
LIMITED AND WABUSH RESOURCES INC.

RESPONDENTS (Debtors)
-and-

THE BLOOM LAKE IRON ORE MINE LIMITED
PARTNERSHIP, BLOOM LAKE RAILWAY COMPANY
LIMITED, WABUSH MINES, ARNAUD RAILWAY COMPANY
AND WABUSH LAKE RAILWAY COMPANY, LIMITED

ET AL.
Mises-en-cause

NOTICE OF APPEAL
(Article 352 C.C.P.)
Appellant
October 2, 2017

COPY

o
M Doug Mitchell
M°® Edward Béchard-Torres
r— 1606-4

avocats - advocates

IMK s.e.n.c.r.l./LLP
Place Alexis Nihon e Tour 2
3500, boulevard De Maisonneuve Ouest e bureau 1400
Montréal (Québec) H3Z 3C1
T:514935-4460 F:514 935-2999
BI0080
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CANADA

COURT OF APPEAL

PROVINCE OF QUEBEC . IN THE MATTER OF THE
ARRANGEMENT ACT, R.S.C. 1985, c.

8.C.: 500-11-048114-157 C-36, AS AMENDED

C.A.: 500-09- MICHAL KEEPER, TERENCE WATT, DAMIEN

LEBEL, and NEIL JOHNSON as Representatives of
the Salaried/Non-Union Employees and Retirees

Appellants

BLOOM LAKE GENERAL PARTNER LIMITED,
QUINTO MINING CORPORATION, 8568391
CANADA LIMITED, CLIFFS QUEBEC IRON
MINING ULC, WABUSH IRON CO. LIMITED,
WABUSH RESOURCES INC.

Debtors

and

THE BLOOM LAKE IRON ORE MINE LIMITED
PARTNERSHIP, BLOOM LAKE RAILWAY
COMPANY LIMITED, WABUSH MINES,
ARNAUD RAILWAY COMPANY, WABUSH
LAKE RAILWAY COMPANY, LIMITED

Mises-en-cause
and

SYNDICAT DES METALLOS SECTIONS
LOCALES 6254 ET 6285, MORNEAU SHEPELL
LTD., in its capacity as Replacement Pension Plan
Administrator, RETRAITE QUEBEC, THE
ATTORNEY GENERAL OF CANADA, acting on
behalf of the OFFICE OF THE SUPERINTENDENT
OF FINANCIAL INSTITUTIONS HER MAJESTY
IN RIGHT OF NEWFOUNDLAND AND
LABRADOR, as represented by the
SUPERINTENDENT OF PENSIONS, VILLE DE
SEPT-ILES

Mises-en-cause
FTI CONSULTING CANADA INC.

Monitor-Respondent

APPLICATION FOR LEAVE TO APPEAL FROM AN INTERLOCUTORY DECISION
AND TO SUSPEND PROVISIONAL EXECUTION

(Section 13 and 14 of the CCAA and Articles 30, para. 2, and 357 C.C.P.)
Dated: October 2,2017




266

Representatives of Salaried/Non-Union Employees & Retirees’ Application for Leave to Appeal
(C.A.M. 500-09-027077-171), October 2, 2017

TO ONE OF THE HONOURABLE JUSTICES OF THE COURT OF APPEAL SITTING IN
AND FOR THE DISTRICT OF MONTREAL, THE APPELLANTS MICHAEL KEEPER,
TERENCE WATT, DAMIEN LEBEL AND NEIL JOHNSON, IN THEIR CAPACITY AS
COURT-APPOINTED  REPRESENTATIVES OF THE  SALARIED/NON-UNION
EMPLOYEES AND RETIREES OF THE “WABUSH CCAA PARTIES” (COLLECTIVELY,
THE “SALARIED MEMBERS”), RESPECTFULLY SUBMIT:

L BACKGROUND

1. In 2013, the Supreme Court of Canada released its decision in Indalex where the court
held, inter alia, that provincial statutory pension deemed trusts in favour of pension plan
beneficiaries for amounts owing to a pension plan by their employer apply as a priority claim in
proceedings under the Companies’ Creditors Arrangement Act, R.S.C. 1985, c. C-36 (“CCAA”™),

subject only to the doctrine of paramountcy.

2. Paramountcy was applied in Indalex to the limited extent of subordinating the deemed
trusts in the Ontario Pension Benefits Act, RSO 1990, ¢ P.8 ("PBA") (which operate in a very
similar manner to the pension deemed trusts in the Québec Supplemental Pension Plans Act,
chapter R-15.1 ("SPPA"), and the Newfoundland Pension Benefits Act, 1997, S.N.L.1996
Chapter P-4.01 ("NLPBA") and the Pension Benefits Standards Act, 1985, R.S.C., 1985, c. 32
("PBSA") which are the three relevant pension statutes in this appeal) to the priority of the DIP
lender's priority granted by the CCAA court in Indalex.

3. The Supreme Court in Indalex made significant progress in settling many legal issues
pertaining to the application of pension deemed trusts in CCAA proceedings. Indalex has been
applied and followed in subsequent cases. Following the Supreme Court's decision, the CCAA
court in Indalex’ approved a settlement that distributed estate funds in that case to the pension
plan members. In T imminco®, the Ontario Timminco pension plan recovered as first priority
distribution in respect of the underfunded Ontario pension plan deficit, and the Québec
Timminco pension plan also recovered a priority payment pursuant to the decision of Mr. Justice

Mongeon of the Québec Superior Court who held, relying on Indalex, that the deemed trusts in

! Indalex Ltd, Re, 2013 ONSC 7932 (Ont. S.C.1.)
2 Timminco ltée (Arrangement relatif @), 2014 QCCS 174 (Que. S.C.)
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section 37 of the SPPA are valid and enforceable with respect to unpaid current service payments

and unpaid special payments3 .

4. On September 11, 2017, the Honourable Mr. Justice Stephen Hamilton (the “CCAA
Judge”) of the Québec Superior Court, District of Montreal rendered the Pension Claims Order,
a copy of which is attached hereto as Schedule [1];

5. In his sweeping decision covering many areas of pension and insolvency law in different
provinces (Québec and Newfoundland) and different jurisdictions (provincial and federal), the
CCAA Judge ruled broadly with different interpretations and on different theories, that the
pension deemed trusts in the NLPBA, SPPA, and PBSA are of no force or effect in the CCAA
proceedings. He thereby rendered all of the Québec and Newfoundland retirees as unsecured

creditors without any priority in the CCAA proceedings.

6. The decision of the CCAA Judge in the case under appeal is, in many respects, contrary
to the Supreme Court of Canada's decision in Indalex, completely contradictory to the decision
of Mr. Justice Mongeon in Timminco, and injects new uncertainty into pension and insolvency
law with respect to the SPPA, NLPBA, and the PBSA pension deemed trusts. It would have the
effect of rendering the‘Québec and Newfoundland retirees of Wabush Mines as unsecured
creditors with virtually no hope for recovery for their substantial pension losses in the Wabush

Mines CCAA proceedings.

7. As set out herein, leave to appeal, and the appeal itself, should be gfanted.

1L THE GROUNDS FOR THIS MOTION

8. Since 1965, the Wabush Mines group of companies, namely, Wabush Iron Co. Limited,
Wabush Resources Inc., Wabush Mines, Arnaud Railway Company, and Wabush Lake Railway
Company Limited (collectively, "Wabush Mines") operated an open-pit iron ore mine in the
Town of Wabush, Newfoundland and Labrador, and processing and transport facilities in the

Town of Sept-Iles, Québec.

? Ibid at para 135.
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9. Wabush Mines operated as an integrated company for all its employees. The iron ore
would first be mined and concentrated at the Scully Mine in the Town of Wabush in south west
Labrador. The iron ore concentrate would be loaded into railcars (privately owned by Wabush
Mines) and transported by rail to another Wabush Mines facility (Pointe Noire) located near the

Town of Sept-lles, on the St. Lawrence River in Québec.

10. At Pointe Noire, the concentrated ore was made into small iron ore pellets (pelletized) to
make it more efficient for smelting in steel mill blast furnaces. The steel makers operating these
steel mills are the major consumers of iron ore. The ore pellets would then be loaded into
"Lakers" ships and shipped down the St. Lawrence River and into the Great Lakes to customers
in Canada and the USA.

11.  All of the salaried employees of Wabush Mines - regardless of where in the organization
they worked, whether mining the ore, transporting the ore by rail, processing the ore, or loading
it onto Lakers for river transport, were employees of Wabush Mines and earned pension benefits

in the same plan: the Wabush Salaried Plan.

12. In 2013, the parent company of Wabush Mines, Cliffs Natural Resources ("CNR"), based
. in Cleveland, Ohio, decided it would disengage and shut down its mining operations in Eastern
Canada, including its mining Wabush Mines and processing operations in Newfoundland and
Québec. To avoid paying the $650M - $750M that CNR estimated as the costs to close its
mining operations at Wabush Mines, CNR chose to render Wabush Mines insolvent and then use

the CCAA as its disengagement tool.

13.  Since the head office of Wabush Mines is located in Montreal, pursuant to section 9 of

the CCAA, Wabush Mines applied for CCAA protection from the Québec Superior Court.

14. On May 20, 2015, Wabush Mines was rendered insolvent and obtained protection from
its creditors under the CCAA. Since the head office of Wabush Mines is located in Montreal,
pursuant to section 9 of the CCAA, Wabush Mines applied for and obtained CCAA protection
from the CCAA Judge of the Québec Superior Court in Montreal. The accounting firm of FTI

Consulting Inc. was appointed as the monitor.
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15. Wabush Mines did not restructure. Instead, while under CCAA protection, it shut down
mining operations, terminated the employees, requested the Newfoundland Superintendent of
Pensions to appoint a replacement administrator over the pension plans saying that it did not
have the "resources” to administer the pension plans any further itself, and has been liquidating

all of its assets to eventually pay toward its creditors’ claims.

16. On December 16, 2015, the Newfoundland Superintendent of Pensions (the
"Superintendent") declared that the Salaried Plan be terminated effective on that date (the
"Wind-up Date"). The Plans are in the process of being wound up by Morneau Shepell, the
actuarial consulting firm appointed by the Superintendent on March 30, 2016 as the replacement

pension plan administrator.
17.  The Monitor has reported there will be substantial shortfall in paying creditors' claim.

18.  Even before the Pension Claims Order, the treatment of the Wabush Mines retirees in the
CCAA proceedings has been extraordinarily harsh. The retirees have lost their entire health and
life insurance benefits without any prior warning, and have had a 25% reduction to their monthly

pension benefits. This has resulted in significant financial hardship to the retirees.

19.  This case is very sensitive for the Wabush retirees in Newfoundland and Québec, their

families, and their communities.

20.  While it was operating, Wabush Mines sponsored two pension plans that are to pay its
salaried and unionized employees their pension benefits on retirement that they earned during

their employment years with Wabush Mines:

a) the Contributory Pension Plan for Salaried Employees of Wabush Mines, Cliffs
Mining Company, Managing Agent, Arnaud Railway Company and Wabush

Lake Railway Company (the aforementioned "Salaried Plan"); and

* Affidavit of Terry Watt, sworn on December 14, 2016 ("Watt Affidavit"), at para. 18, Schedule 10.
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b) the Pension Plan for Bargaining Unit Employees of Wabush Mines, Cliffs Mining
Company, Managing Agent, Arnaud Railway Company and Wabush Lake
Railway Company (the "Union Plan")’

(collectively, the "Pension Plans").

The loss of health and life insurance benefits

21.  Through their years of employment service for the Wabush CCAA Parties, the Salaried
Members earned entitlement to be paid pension benefits, Health Benefits, and, for certain

salaried employees, supplemental pension benefits;

22.  Immediately following its obtaining of CCAA protection, in June, 2015, Wabush Mines
terminated the employees' health benefits, life insurance benefits, and unfunded supplemental
pension benefits (collectively, "other post-employment benefits" or "OPEBs") without giving the

retirees prior notice.’
The losses to pension benefits

23.  The Wabush Pension Plans are registered in the province of Newfoundland and Labrador
and regulated under the NLPBA by the Newfoundland Superintendent. All regulatory filings for

the plan are made with the Superintendent.”

24.  The Salaried Plan is a "contributory" defined benefit plan, meaning that employees were
required to contribute a percentage of their regular pay into the plans. The company was
required under the terms of the plans and statute law to contribute amounts so that the plans

would pay the pension benefits earned by the employees.

25.  The pension plans are underfunded, meaning they do not have enough funds to pay the
full monthly pension benefit to retirees. This predicament has directly caused the 25% reduction
to monthly benefits for the Salaried Members and rendered elderly retirees as creditors in the

CCAA proceeding of Wabush Mines.

5 Monitor’s Amended Motion for Directions with respect to Pension Claims dated April 13,2017 at para. 21
(“Monitor’s Motion”), Schedule 6.

¢ Ibid. at para. 27.

" Watt Affidavit, supra note 4 at para. 13, Schedule 10.
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26. On January 26, 2016, the Salaried Members received a letter from Wabush Mines
notifying them that the Superintendent directed Wabush Mines to reduce the amount of monthly
pension benefits of the Salaried retirees by 25%.% Morneau has completed its wind-up reports for
the pension plans as of the Wind-up Date. The Salaried Plan has a wind-up deficit of
$27,450,000 and the Union Plan has a wind-up deficit of $27,486,548.

27.  With claims for their terminated health benefits and losses to monthly pension benefits,

the Salaried retirees are a very significant creditor group:

Employee and Retiree Claims
Pension Wind-Up Terminated Terminated
Deficit OPEBs* Supplemental Retirement
Allowance
Salaried $27,450,000 $43,452,000 $1,483,182.35
USw $27,486,548 $123,885,000 N/A
TOTAL $54,936,548 $167,337,000 $1,483,182.35

*still subject to confirmation with actuaries for employees and monitor

The Monitor's "Motion for Directions with respect to Pension Claims"

28.  On November 16, 2015, at the hearing of the motion by the Monitor for approval of the
Claims Procedure Order, Representative Counsel advised the Monitor and the CCAA Judge that
any issue(s) regarding the interpretation of the NLPBA Deemed Trust should be referred to the
Supreme Court of Newfoundland and Labrador for adjudication. The Monitor, company, and
certain other creditors opposed such a transfer of the NLPBA issue to the Newfoundland Court.

29. On September 20, 2016, the Monitor proceeded to file its Motion for Directions, which

was subsequently amended on April 16, 2017.

30.  Although styled as a "Motion for Directions", the Monitor sought specific orders and
argued strongly that the Wabush Salaried Plan members in Newfoundland and Québec should
have the bulk of their statutory deemed trust priorities declared of no effect in the CCAA

proceeding and reduced to unsecured claims.

® Watt Affidavit, supra note 4 at para. 19, Schedule 10.
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31.  Currently, the Monitor reports that there is approximately $75,081,000 total in the
different estates of Wabush Mines.” Other than repaying the DIP Loan that had been provided by
another subsidiary of CNR, Cliffs Mining Company, at the outset of the CCAA proceedings,
there have not been any distributions to creditors. The Monitor's latest estimate of the ranges of

potential distribution to unsecured creditors is 0.00% to 2.42% of claims.'

32. On October 7, 2016, Representative Counsel, Morneau Shepell, and the Superintendent
of Pensions of Newfoundland & Labrador (the “Superintendent”) each filed Notices of
Objection to the Monitor's Motion for Directions. The Notices of Objection, infer alia, disagreed
with the formulation of the Monitor's questions and proposed alternate more straightforward
questions. After extensive negotiations with the Monitor and the company on alternate questions,

the Monitor and company did not accept any changes to their questions.

33. In a decision dated January 30, 2017, this Court dismissed the joint request by
Representative Counsel, the Superintendent, and Morneau to transfer the issues relating to the
interpretation of the NLPBA to the Newfoundland Court. The Monitor's motion was therefore

set down for hearing on June 28 and 29, 2017 to decide all of the Monitor's questions.

Reference by the Newfoundland Government to the Newfoundland Court of Appeal

34.  In the CCAA Judge's decision of January 30, 2017 declining to transfer the issues of
interpretation of the NPBA, he stated at paragraph 89:

[89]) ...If the government of Newfoundland and Labrador wishes to
obtain a judgment from the courts of the province on the interpretation
of the NLPBA, it can refer a matter to the Court of Appeal and
Labrador." [emphasis added]

35.  On March 27, 2017, the Newfoundland & Labrador government, referring to paragraph
89 of the CCAA Judge's decision above, issued an Order in Council directing that a Reference be

brought before the Newfoundland & Labrador Court of Appeal and setting out Reference

® Cash balance as at June 16, 2017, per Thirty-Eighth Report of the Monitor dated June 21, 2017 at para 21,
Schedule 12.

' Thirty-Fourth Report of the Monitor dated April 26, 2017 at p. 26, Schedule 13.

Y Arrangegement relatif @ Bloom Lake, 2017 QCCS 284, at para. 89, Schedule 2.
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questions (the “Reference”) that are different from the Monitor's questions.12 The Reference
hearing was heard by the Newfoundland Court of Appeal on September 21 and 22, 2017 and the

court has reserved its decision;

36. On September 11, 2017, the CCAA Judge released his decision in the Pension Claims

Motion;
The decision of the CCAA Judge
37. In his decision, the CCAA Judge made at least 13 determinations:

a) that the Salaried Plan (and Union Plan) are governed by the PBSA with respect to
the employees who worked on the railway, by the SPPA with respect to the non-
railway employees who reported for work in Sept-lles, Québec, and by the
NLPBA with respect to the non-railway employees who reported for work in
Newfoundland”;

b) that the combined effect of section 8(1) and (2) of the PBSA create a deemed trust
in the event of a liquidation of the employer, and that the liquidation was a

"triggering event" for the deemed trust*?;

c) that the statutory deemed trust language identifying the property covered on a so-
called "triggering event" is necessary for the effectiveness of a statutory deemed
trust based on the reasons of the Supreme Court of Canada in Sparrow Electric (a
GST case) which was followed by the Québec Superior Court in Aveos (a PBSA

deemed trust case)'’;

d) that the deemed trust under section 49 of the SPPA and the unseizability provision
under section 264 of the SPPA are not effective to a deemed trust for Québec

pension plan members'S;

12 March 27, 2017 Certified true copy of 2 Minute of a Meeting of the Committee of the Executive Council of
Newfoundland and Labrador approved by His Honour the Lieutenant-Governor directing a Reference, Schedule 14.
13 pension Claims Order, at para. 80, Schedule 1.

' pension Claims Order, at para. 88, Schedule 1

15 pension Claims Order, at para. 99, Schedule 1

1 pension Claims Order, at para. 112, Schedule 1
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e) that the SPPA deemed trust, even if effective, would cover only the unpaid going
concern payments and unpaid special payments (to the extent that they relate to

Wabush non-railway employees who reported for work in Québec)'’;

f) that the NLPBA deemed trusts do not apply to the assets of Wabush Mines

located within the province of Québec'®;

g) that the Wabush Mines CCAA proceedings was a liquidation (as compared to a
restructuring) that started on May 19, 2015 (the date Wabush Mines obtained
protection under the CCAA from the CCAA Judge)lg, and that the deemed trust
under section 8(2) of the PBSA and section 32(2) of the NLPBA came into effect
on that date, and that the liquidation is the so-called "triggering event" for the
creation of the deemed trust in section 32(2) in NLPBA, and further that there is
no need for the court to decide whether the "triggering event" must occur prior to

the CCAA Initial Order or prior to the sale of the assets™’;

h) that the NLPBA deemed trusts are inoperable in a CCAA proceeding based on the

doctrine of paramountcyn;

i) that the lien and charge created by section 32(4) of the NLPBA is a valid fixed
charge under the law of Newfoundland and Labrador®;

1) that the PBSA deemed trust attaches to the debtor's current property, with effect
retroactive to the date that the contributions become due; however, such priority is

subordinate to pre-existing secured creditors with a fixed charge®;

k) that the PBSA deemed trust is not effective in the CCAA proceedings for reasons

other than paramountcyz“;

17 Pension Claims Order, at para. 131, Schedule 1

18 pension Claims Order, at para. 154, Schedule 1

' The CCAA Judge reversed himself on this finding in his decision of June 26, 2015, where he held that the
Wabush CCAA proceedings was not a liquidation at paragraph 79, Schedule 3

2 pension Claims Order, at paras. 173 and 175, Schedule 1.

2! pension Claims Order, at para. 210, Schedule 1.

22 The Court assumes that the lien and charge under section 32(4) of the NLPBA is a valid fixed charge under the
law of Newfoundland and Labrador. See Pension Claims Order, at para. 126, Schedule 1

3 pension Claims Order, at paras. 122-124, Schedule 1.

2 pension Claims Order, at para. 126, Schedule 1.
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)] that the Pension Claims are only protected to the extent provided for by sections

6(6) and 37(6) of the CCAA®; and

m) that the scheme of distribution to creditors in the Bankruptcy and Insolvency Act,
R.S.C. 1985, ¢ B-3 ("BIA") should be incorporated into the CCAA®;

III - ERRORS OF LAW

The CCAA Judge erred in his decision as follows:

38.  Error #1: concluding that the Salaried Plan (as well as the Union Plan) is regulated on a
compartmentalized basis by three different pension statutes for different groups of Wabush
Mines pension plan members to be determined either by the province in which they reported for
work while they were active employees, or whether the employees worked on an aspect of the
Wabush Mines mining operations that in and of itself is subject to federal jurisdiction (e.g., the
federal regulation of railways under the Constitution Act). Specifically, he erred by finding that
the PBSA applies exclusively to the Wabush railway retirees, the SPPA applies exclusively to
the Wabush non-railway employees who reported for work in Québec, and that the NLPBA
applies exclusively to the non-railway employees who reported for work in Newfoundland. In so

doing, he erred by, inter alia,:

a) misinterpreting and misapplying the interpretative principles applicable to multi-
jurisdictional pension plans, including, but not limited to, certain inter-provincial

agreements respecting pension plans with members in more than one province;

b) misinterpreting the Salaried Plan, including but not limited to section 12.06

which states that Newfoundland law is the applicable law to the plan;

c) failing to conclude that the railway workers and those reporting for work in
Québec are also concurrently subject to and protected by the NLPBA deemed

trusts;

% Pension Claims Order, at para. 217, Schedule 1.
2 pension Claims Order, at para. 208, Schedule 1.
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d) misinterpreting section 5 of the NLPBA to limit the application of the NLPBA
deemed trusts to only the Newfoundland-resident members of the Salaried Plan;

and

e) failing to recognize the historical context of the Salaried Plan, which militates in
favour of applying the NLPBA deemed trusts to all employees, including that
since the inception of the Salaried Plan in 1968 and for the next 47 years until the
CCAA proceedings in 2015, the Salaried Plan had been regulated exclusively by
the Newfoundland Superintendent of Pensions in accordance with the NLPBA
only including with respect to the funding of the plan; and the federal regulator of
the PBSA has had no regulatory involvement with the Salaried Plan;

39.  Error #2: concluding that the property covered on an event he called a deemed trust
"triggering event" is necessary for a statutory deemed trust to be valid, and further erred by
misconstruing and misapplying the decision of the Supreme Court of Canada in Sparrow
Electric’” (a GST case) which was adopted by the Québec Superior Court in Aveos™ (a PBSA

case) in forming the above conclusion. In particular, he erred, inter alia, by:

a) applying the reasoning of Sparrow Electric that deals with specific statutory
language deemed trusts for GST under the /ncome Tax Act to pension deemed
trusts despite the complete absence of Sparrow GST-type language for pension
deemed trusts in the CCAA, SPPA, NLPBA, PBSA, or any other statute;

b) misinterpreting section 49 of the SPPA to conclude that property to which the
deemed trust attaches must be identified for the SPPA deemed trusts to be
effective, in contradiction to the decision of the same Québec court in Timminco,
thus generating opposite legal results on the same issues by the same Québec

court; and

c) rationalizing that since he found no deemed trust protection for the Québec

members of the Salaried Plan under the SPPA, he ought to similarly penalize the

" Royal Bank v. Sparrow Electric Corp., [1997} 1 S.C.R. 411.
2 gveos Fleet Performance Inc./Aveos Performance aéronotique inc. (Arrangement relative a), 2013, QCCS 5662.
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NLPBA members by finding that the NLPBA deemed trust also does not attach to

any of the company's assets in Québec;

40. Error #3: concluding that the deemed trusts in section 49 of the SPPA and the
unseizability provision under section 264 of the SPPA are not effective to create a deemed trust
for the amounts owing to a pension plan by an employer and do not create a property or security

interest. In particular, he erred, inter alia, by:

a) finding that even if section 49 of the SPPA created a valid deemed trusts, the
deemed trusts wo