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Section 8{2) of the PBSA remains unchanged since its adoption in 1986. Section 8(1)
was changed In 1998 and in 1986. Section 8(1) was changed in 1898 and 2010, albeit
not substantially, *

As in the case of the NL PBA deemed trust, Sections 8(1) and 8{2} of the PBSA have
not been amended to incorporate the "Sparrow Electric Amendment" necessary to
defeat pre-existing secured creditors with a fixed charge.

In the event of wind-up of a pension plan, Section 29(6.5) of the PBSA clearly states that
the deemed trust pursuant to Section 8(1) does not cover the wind-up deficit payable
pursuant to Section 29(6.4), but extends to any payments that have acerued and that
have not been remitted before the daie of the wind-up. Sections 29(6), 29(6.4) and
29(8.5) of the PBSA read as follows:

Payments by employer to meet solvency requirements

(&) If the whole of a pension pian is terminated, the employer shall, without delay,
pay inta the pension fund all amounts that would otherwise have been required o
be pald to meet the prescribed tests and standards for selvency refarred to in
subsection B(1) and, without limiting the generality of the foregeing, the employver
shall pay into the pension fund

{ayan amount equal to the normal cost thal has accrued to the date of the
termination;

{b} the amounts of any prescribed special payments that are due on termination
or would otherwise have become due between the dale of the termination and
the end of the plan year In which the pansion plan is terminated,

(c) the amounts of payments that are reguired to be made under a workoul
agreemeant thal are due on termination or would otherwise have become due
belween the date of the lermination and the end of the plan year in which the
pension plan is terminated;

{d) all of the following amounts that have riot been remitted to the pension fund at
the date of the termination:

{1y the amounts deducted by the employer from members' remuneration, and

(i) other amounts due to the pension fund from the employer; and

Section 8(1) was amended in 1898 and 2010. Section 8(1) originally appeared as "an Employer shall
ansure, with respect to its pension plan, that (a) the monays in the pension fund, {b) an amount equal
to the aggregate of (i) the normal actuarial costs and (i) any prescribed speclal payments, that have
accrued to date; and (c) all (i) amounts deducted by the Employer from members remuneration, and
{ii) other amounts due to lhe pension fund from the Employer that have not been remitted to the
pension fund are kept separate and apart from the Employer's own maneys, and shall be deemed o
own the amounts refer to In paragraphs (@) to (&) in trust for members of the penslon plan, former
membears, and any other persons entitled to pension benefils or refunds other the plan, Sea Dabtors'
June 18, 2015 Argumentation Cutlineg in support of Priority and Suspension Order, Schedule C, al
note g,
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(e the amounts of all of the payments that are required to be made under
subsection 9.14(2),

Winding-up or bankruptcy

(6.4} On the winding-up of the pension plan or the liguidation, assignment or
bankruptey of the employer, the amaunt required to permit the plan to satisfy any
abligations with respect to pension benefits as they are determined on the date af
termination is payable immediately.

Application of subsection 8(1)

(6.5} Subsection 8{1] do ly in respect of the amount that the employer

ls required to pay into the pension fund under subsection (6.4), However, it

applies in respect of any payments that have acerued before the date of the
wihding-up, fiquidation, assignment or bankruptcy and that have nol been
remitted to the fund in accordance with the regulations made for the purposes of
subsection (5.1).

[Cur underlining]

OSF| does not submit that the wind-up deficit is protected by a deemad trust pursuant to
the PESA,

. SPPA

The SPPA "deemed” trust is created under Section 49 of the SPPA which reads as
follows:

49, Lintil contribufions and acerued interest are paid into the pension fund or
to the insurer, they are deemed to be held in trust by the employer, whether or
not the latter has kept them separate from his property,

Section 49 only purporis to secure the payment of "contributions”, which by definition
excludes the wind-up deficit the payment of which merely constitutes a "debt" of the
employer pursuant to Section 228 of the SPPA:

228.  The amount to be funded to ensure full payment of the benefits of the
members or beneficiaries affecled by the withdrawal of an employer frem a multi-
employer pensicn plan or the tfermination of 2 pension plan shall constitute a debt
of the employar, The amaunt to be funded shall be established at the date of
termination,

if, at the dale of terminaticn, the employer has falled to pay contributions Into the
pension fund or lo the Insurer, as the case may be, the debt shall be the amount
by which the amount Lo be funded exceeds such cantributions,

In the case of a multi-employer plan, this seclion applies to every employer wha
is a party to the plan and to whom a group of benefits under subdivision 3
consisting of the banefits of the members or beneficlaries affected by the
withdrawal or termination pertains.

[Cur underlining}
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Section 49 also remains unchanged since its adoption and has not been subject to the
Sparrow Electric Amendment,

The "deeming” provision of Section 49 of the SPPA appears directed at the intent that
the confributions and interest accrued therean be held in trust whether or not same has
been kept separate by the employer from his property. It is not a "deeming” provision
with respect to the subject matter of the trust that would charge the employer's assets.

In Abitibi™, Justice Mayrand held that the CCAA Court had the proper jurisdiction to
allow a suspension of special costs or amortization payments and agree to grant such
an order in the exercise of her discretion. Justice Mayrand commented as follows
concerning Section 49 of the SPPA (at paragraphs 24 to 36):

[24] Abardant maintenant la question de la juridiction du Tribunal en vertu de
la LACC, || canvient de bien comprendre la nature et la portée des concluslons
recherchées,

[25] Le Tribunal reitére que [es prestations el les avantages, qui découlant
des regimes de retraile et gul font partie des conventions collectives, ne peuvent
&lre maodiliés unilatéralement. Cetle question a déja éié résolue par la Cour
d'appel du Québec dans trais dossiers différents . Mine Jeffrey, Unifordt & TQS,
Le Juge Gascon I'a & nouvead affirme, le 4 mal dernier, dans le présenl dossler,

[26] La demande a tralt au financement des régimes de retralte, En affet,
Abitibl demande da suspendre 'exacution de son obligation de financer en partie
les régimes de retraite, en suspendant sas cotisations d'égquilibre.

[27] La Cour supérleure a juridiction pour décider s'il v a lieu d'ordonner la
suspenslon des cotlsations d'équilibre a la caisse d'un régime complémentaire
de refraite. La question n'est pas nouvelle et a d'ailewrs fail l'objel de décisions
par les tribunaux guabéceis el canadiens,

[24] Dans l'arrét Mine Jefirey, la débitrice avait cbtenu la protection de la
LACC pour se restructurer. La Cour d'appel du Québec a, dune par, décidé que
F'employeur ne podvalt modifier unilatéralement le contrat collectif de travail, mais
a [ait droit & la demande de suspension des cotisations d'équilibre, pendant la
péricde de restructuration,

{29] La suspension des colisations d'equilibre a auss| &lé ordennéa dans
l'affaire de Paplers Gaspésia par le jJuge Chaput de cette Cour.

[30] Plus récemment, dans Collins ¢. Eickman Automotive Canada Ine., le
juge Spence de |a Cour supérieure de 'Ontario fait une revie exhaustive da la
jurisprudence canadianne sur la question {dont l'arrél de la Cour d'appel dans
Mine Jeffray).

{31] Le Juge Spence souleve la distinclion importante entre les droils qui
découlent d'une convention collective, notamment ceux prévus dans le régime de
retralte, el |'exécution des obligations pour y donner eflet. Du point de vue
(uridictionnel, 11 sjoule que, malgré le cadre stalutaire provincial qui oblige
Femployeur & verser des cotisations d'gquilibre ponctusllement, Il n'en demeure

&4

AbitibiBawaler inc. (Arrangement ralalif 4), 2009 QCCS 2028 (Abitibi}. Tab 11.
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pas moins qu'll s'aght de créances qui peuvent &ite suspendues et qui seront
traitées lorsqu'il sera mis fin & la protection offerte en vertu de la LACC,

[32] Le Tribunal pariage cet avis et considére dés lors avoir juridiction pour
tranchar la quastion gui lui est soumise,

[33] Avant d'aborder la seconde question en litige, 1| v & lieu de répondre a
l'une des prétentions des syndicats. Ceux-ci Invoquent gue les participants aux
régimes de retraite onl un statut distingt et qu'ils devralent donc étre traités
différemment des autres créanciars.

[34] Avee dgards que ce solt en verly de la LACC ou de l'article 49 de |z Lo/
sur les régimes complémentaires de reltalte (LRCR), les créances en cause sont
des creances ordinaires, que le |egisiateur n'a pas choisi de protéger dans la
cuntexle de la présente restructuration, Le libellé de I'article 48 LRCR n'est pas
suffisant en soi pour conclure a 'élablissement d'une véritable fiducle devant
avoir prierité sur les autres créanciers. D'ailleurs, la Cour d'appe| de 'Ontario,
dans ['affaire lvaco, alors qu'elle décide de la portée de l'aricle 57(32) du Pension
Benefit Act (dont les termes sont au méme effet que ceux de I'article 49 LRCR),
mentionne ce qu sult & 'dgard des fiducies présumées (Desmed Trust) ©

[...] This Legislative designation by iiself does not create a true trust, If
the province wants to require an employer lo kesp its unpaid
contributions fo a pension plan in & separate acoount, it must lagislate
thal separation. It has nol done so.

[35] il est vrai que Varticle B1.5 de la Lol sur la falllite ef Ninsalvabilite (LFI)
prevoit une super prierité pour les contribulions des employés qui sont déduites &
la source par l'emploveur et les cotisations d'exerclce que celul-ci doit faire pour
le service courant A la caissa de ratraite, la LFI n'est loulefols pas applicable en
linstance.

[36] une pad, la restructuration se falt en vertu d'une autre lai qui ne
pravoit pas une telle pricrite ef, dautre part, celte priarité ne vise pas les
cotisations d'équilibre, car elle est limitée aux déductions & |a source et aux
colisations d'exerclee pour |8 service courant,

[Referances omitted)]

Justice Mongeon rendered three important decisions with respect to Section 49 of the

First, Iin White Birch #1,% Justice Mongeon was asked to review its previous orders
made as part of the initlal order with respect to the suspension of special payments and
the priority of the CCAA Charges, Including the DIF Charge (2010 QCCS 784).
Justice Mongeon declined to review its previous orders on several grounds including on
the basis of a paramountoy analysis that was subsequently adopted by the Supreme
Court of Canada in /ndalex. Justice Mongeon (2012 QCCS 1679) also made specific
findings with respect lo the 49 SPPA deemed trust:

While Birch Paper Halding Company (Arrangement refatif 4) 2010 QCCS 764 and 2012 QCCS 1673
{White Birch #1). Tab 12,
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a) only real frusts were protected under the BIA, exception made for certain
deemed trusts protected by Section 67(3) of the BIA (at paragraphs 134 to 148);

) it was not specifically protected or preserved by the CCAA applying Century
Services™ (at paragraphs 148 to 158);

) that it did net constitute a frue trust under Article 1260 of the Civil Code of
Quebec as it did not meet the three essential conditions (at paragraphs 160 to
193},

Secondly, Justice Mongeon in Timmince® ruled the Section 49 SPPA deemed lrust
trumped the rights of conventional secured creditors. In doing so, he suggested that the
holding in White Birch #1 should be limited to his paramountey analysis in the context of
P financing,

In Timminco, Justice Mongeon declared (at paragraph 84):

[B4]  Ainsi, méme si 'on doil conclure & l'existence d'une fiducie créée par la
loi en vertu de larticle 42 LRCR, une telle conclusion, si elle avait éld retenus
dans White Birch n'aurait pas eu d'impact sur la finalité de ce débat car la
question étail foute autre.

Justice Mongson suggested in Timminco that Section 49 of the SPPA needed to be read
In eonjunction with Seclion 264 of the SPPA and that together they created a valid
statutory trust as contemplated by Arlicle 1282 of the Civil Code of Québec:

1262, A trus! is established by contract, whether by onerous or gratuitous litle,
by will ‘or, In certain cases, by law. Where authorized by law, It may also be
astablished by judgment.

[Cur underlining]

The undersigned attorneys respectfully disagree with the Timmince ruling on the basis
that it lgnores for no cogent reason the rulings of the Supreme Court in Spamow
Electric™ and First Vancouver™. Il also runs contrary to Samson Bélair™. Also and as
stated above, the finding of a valid deemed trust charging all the assets of the employer,
encumbered or not, is not event supported by any charging provision to be feund in
Section 49 of the SPPA.

Justice Mongeon seems to accept that the simple creatlon of stalutory trust was
sufficient to make it established by law, as provided by Article 1262 of the Civil Code of
Québec and fully effective even if it did not mest any of the essential conditions set out

56

57

58
59
BO

Century Sendees Inc, v, Canada (Attorney General), 2010 SCC 60, [2010] 3 S.C.R. 379 (Century
Services). N&L Superintendant, BOA, Tab 20.

Timminco itéde fArrangement ralatif a), 2014 QCCS 174 (Timminco). N&L Supearintendent, BOA,
Tab 37 and Representative Counsel, BOA, Tab 11,

Royal Banlk of Canada v. Sparrow Electric Corp,, [1887] 1 8.C.R, 411 (Sparrow Electric). Tab 13,
First Vancouver Finance v, MALR., [2002] 2 S.C.R. 720 (First Vancouver). Tah 14,

Brifish Columbia v. Samson Bélair Lid, [1988] 2 S.C.R. 24 (Samson Bélair), Representative
Ceolunseal, BOA, Tak &,



2 A

in Article 126{} of the Civil Code of Quebec. Justice Kasirer insisted in the Groupe
Sutton-Royal® on the need of a clear evidence of valid transfer of identifiable assets to a
distinct patrimony:

[115] A distinction — a critical one — can be drawn between the |aw of trusts in
the comman law and the civil law on this point. Both traditions allow a settlor to
establish a trust In respect of which he or she will act as trustee. |n the common
law, however, the settlor who remains trustee after the establishment of the frust
retains legal title to the properly. While Quebec civil law, as noted, requires the
transfer of property from the patrimony of the settlor 1o a distinct patrimeny by
appropriation, the common law requires no such lransfer. Unlike article 1260
C.C.Q. which requires a transfatory act for the establishment of a trust in these
circumstances, the settlor in the common law merely declares thal a trust exists
because he or she continuas lo hold the legal title, as trustee, withoul the need of
any transfer of the trust property.

[116] The absence of proof of transfer of propery by the Agency out of ils
patrimony to a patrimeny by appropriation is thus fatal to the establishment of a
trust under article 1260 C.C.Q. in our case. Because lhere is no such legal
reguirement in the commeon law, it was not 2 bar to the astablishment of a trust in
Micitand.

[117] Moreover, there must be evidence of the establishment, by the setllor, of
a patrimeny by appropriation In Quebec law. Proof of this (s also Is lacking in the
record,

[118] Absent any other evidence io this end, the opening by the Agency of a
designated bank account into which the commissions were deposited falls shor
of that requirement, at least on the facls of this case, The patrimony created by
the settlor must be a true patrimony, that is to say a universality of rights and
obligations, and not just a different mass of property, however distinct & might be
in appearance. The fact that the account is segregated was, to be sure, an
indication that the Agency wished to keep those funds separate from its
operating account, But, an its own, this Is insufficient in lhe clreumstances to
establish thal the Agency had divested itself of the properly such that the funds
no longer belonged to it and transferred it to a new patrimony appropriated to the
purposa of benefiting the Brokers.

[References omitted]

BE8.  Absent clear deeming provisions extending the subject matter of the 49 S3PPA from the
actual contributions and accrued interest to charge all the property of the employer,
Section 264 of the SPPA appears of little value as it only also pertains only to unpaid
contributions and accrued interest. Section 264 of the SPFA reads as follows:

264. Unless otherwise provided by law, the following amounts or contributions
are unassignable and unseizable:

{1 all contributions pald or payable into the pension fund or lo the insurer,
with accrued interast)

1 Groupe Sutton-Royal inc. (Syndic de), 2015 QCCA 1089 (Groupe Sutton-Royal), Tab 15.
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{2) all amounts refunded or pension benefits paid under a pansian plan or
this act;

(3 all amounts awarded to the spouse of a member fellowing partilion or
any other transfer of benefits effected pursuanl to Chapter VIII, with
accrued Interest, and the benefils deriving from such amounts,

Except as far as they derive from additional veluniary contributions or
reprasent a portion of the surplus assets allocated after termination of
the plan, any of the above-mentioned amounts that have been
transferred o a pension plan contemplated by section 98, with accrued
interast, and any refunds of benefits resulting from such amaounts, and
any pension or payment having replaced a pension pursuani lo
section 92, are also unassignable and unseizabla,

Finally, in White Birch #2,°° Justice Mongeon was asked to revisit his previous ruling in
light of this Timmineo decision and of the fact that White Birch DIP had been repaid in
the interim. He refused to do se mainly on the basis of ras judicata,

As stated in the Pension Molion {al paragraphs 66 and 67) the Memorandum of
Agreement (R-22) cannot serve as the basis for the application of the NL PEA in relation
lo property located In Quebec. Also and absent a multiurisdictional agresment
providing for the application In Quebec of the laws of Newfoundland & Labrador, it is
submitted thal this Courl is bound to apply the laws applicable in the Province of Quebac
to adjudicate a dispute with respect to fangible asseis located in Quebec (or the
proceads standing in their stead),

. Limited Priority Disputes

As previously decided by this Court in the Suspension and Priority Order, none of the
remaining CCAA Charges can be tfrumped by any of the pension deem trusts.

Also and for the same reason as stated in Sparow Eleciric, Aveos®™ and in the
Suspension and Priority Order, failing specific and clear wording, commonly referred to
as the Sparrow Electric Amendmenl, the different pension deemed trusis, should any be
applicable, would now not outrank the validly secured and unpaid municipal taxes. The
Monitor respectfully submits that this Court should not fallow the Timminco precedent as
Section 43 of the SPFA clearly does not create a valid true trust (While Birch # 1),
Justice Mongeon prevides no cogent reason in Timminco to set aside Sparrow Efectric
and that his ruling runs contrary to the First Vancouver analysis, which considers
statutory deemed trusts as creating a floating charge, net as transferring absolutely the
property of the debtor into a new patrimeny, subject to presumably to some reversionary
provislon upan payment or satisfaction of the unpaid pension contributions.

Finally, even should this Court find that Section 32 of the NL PBA was validly triggerad
and that it extended to the wind-up deficit (thus rejecting the arguments of the Monitor on
these two |ssues), the undersigned attorneys would submit that this Court could net, in

62

B3

White Birch Faper Holding Company {Arrangement refalif a), 2014 QCCS 4709 (White Birch #2).
Tab 12.

Aveos Flesl Perfformance Inc./Aveos Performance adronautique inc. (Arrangement relatif a), 2013
QCCS 5782 (Aveos). N&L Superintendent, BOA, Tab 15.
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any event, extend the application of the Seclion 32 NL PBA deemed trust to charge
assets located In the Province of Québec or to the sale proceeds thersof.

THE "LIQUIDATION" TRIGGER UNDER THE NL PBA AND THE PBSA

With respect to lhe "liquidalion” as a triggering event of deemed trusts pursuant to
Section 8(2) PBSA, this Court wrote, in the Suspension Order dated June 26, 2015:

[57] However, Section 8(2) PBSA only applies "[In the event of any
liquidation, assignment of bankruptey of an employer”. It altaches lo any property
which lawfully belongs to the emplayer when the triggering event occurred,

[68] The Issue of the triggering event could be determinative in the present

case. If the triggering eve s ngt [ hen there is no deemed frusf and
no abstacle to the Court granting the priority required by the Interim Lender.

[B9] It Iz clear that there has been no assignment or bankruptey in the present
matter. Further, there is no liquidation under Part XVIIl of the Canada Businass
Corporations Act or equivalent provinclal legislation, A CCAA proceeding does
not appear {o trigger the application of Seclion 8(2) PBSA. However, OSFI
argues that these CCAA proceedings are really a liguidation, because it is very
likely that the ongoing sale process will result in the sale of all of the assets of the
Wabush CCAA Parties],

[70]  In interpreling the word “liquidation” in Section 8(2) PESA, and in
particular whether it includes a liquidation under the CCAA, the Court will
consider more generally how the deemed trust under Section 8(2) PBSA is dealt

with under the CCAA,

[-]

[78]1  In the alternative, the Court could conclude that a llquidation under the
CCAL does not fall within the term “liquidation” in Section 8(2) PBSA such that
thare has been no triggering event,

[References omitted. Qur underlining.]

The Monitor submits that this analysis s well-founded and constitutes the proper
approach to interpreting the meaning of "liquidation" as a triggering event under both
Section B(2) PBSA and Section 32{2) NL PBA.

Specifically, the Monitor submits that it is inappropriate and in effect untenable fo
maintain, as the Objecting Farties do, that a so-called "liquidating CCAA" proceeding
can constitute a liquidation triggering the application of Sections 8(2) PBESA or
32(2) NL PBA, as further demonstrated below.

The Monitor further submits that, even should the Courl find that certain sales of asseis
conducted under the auspice of the CCAA can indeed trigger the deemed frusts of
Sections 8(2) PESA or 32(2) NL PBA, the present CCAA Froceedings did not.
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A. Position of the Objecting Parties
(i) Representative Counsel

Representative Counsel, in their Outline of Arguments, favour a "broad, purposive”
interpretation of "fiquidation” rather than a "narrow or technical” one (para. 84). They
contend that any CCAA debtor that "js not restructuring” but rather selling its assets is
withoul guestion undergoing a "liquidation” (para. 90).

The Representative Counsel's pesition in this respect appears In large part 1o be based
on the fact thal, as they claim, an increasing number of CCAA proceedings would result
in a sale of assets rather than a restructuring (paras. 92-94). This phenomenon s
described as presenting an increased risk of miscanduct on the part of the debtor, as
appears from the excerpt from an article by seminal author Janis Sarra on which
Representative Counsel heavily rely:

[...] Courls are confronted with fait' accompll applications before them, in effect
bypassing many of the checks and balances of the syslem. Sales under these
conditions often do net have the protections built into a CCAA plan that prevent
misconduct, [J. Sarra. The Oscillating Pendulum, as quoted In para. 84 of the
Oulline of Arguments of Representative Counsal]

Mat only is this description completely at odds with the way the present CCAA
Proceedings have unfolded to date, but, more importantly, when |looking at pension plan
funding, which is what is at stake here, it complstely ignores the fact that the legislator
has in fact provided for specific checks and balances applicable in the context a sale of
assais under the CCAA, by way of Section 36(7) CCAA, as further argued below,

(if) Union

The Unicen, in its Qutline of Arguments, also favours an Interpretation of "liquidation” that
would include the present CCAA Proceedings (paras. 11-14, 25-26).

The Unien contends that the fact that the debtors will nol be In a position to operate a
business further io the sale of their assets under these CCAA Proceedings entails that
no plan of arrangement will be presented (paras. 11-12), which in turns warrants that the
process be guallfied as a “igwidation ordonnée" (paras. 13-14). At the very leasl, it Is
argued, this is likely to be the case ("vraisemblablernent”, para, 26),

(il  N&L Superintendent

Tha N&L Superintendent, in its Qutline of Arguments, is more categaorical than the
Union: the Wabush CCAA Proceedings, it Is said, constitute as a matier of facl
liguidation proceedings (paras. 8{a), 18).

In support of this conclusion, the M&L Superintendent claims that the Wabush CCAA
"never had any intention of restructuring and emerging from the CCAA process as a
going concern” (para. 12), that these CCAA Proceedings have been “directed — since
their very outset — to the sale of all of the Wabush [CCAA Parties'] assets and inventory”
{para. 13), and that the Monitor "solicited 'liquidation proposals™ as part of the sale
process (paras. 14, 19).
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The N&L Superintendent thus concludes: "It would therefore lie poorly In the Monitor's
mouth to claim that what is actually eceurring In these insolvency preceedings is not,
somehow, a liquidation." (para. 20).

Of note, the N&L Superintendent goes on to situate the ocourrence of said liguidation In
time as follows: "This liguidation would have occurred as of the time of CCAA filing, If not
befare” (para. 20).

While the N&L Superintendent acknowledges that not all hope of seeing the Wabush
Mine sold as a going concern was lost as of the filing of their written submissions
(para. 17}, it urges the Court to disregard as irrelevant the distinction between the sale of
a deblor's assets on a piecemeal basis, on the one hand, and the purchase of the
debter's business on a going concern basis, on the other hand (paras. 21-28),

In doing so, the N&L Superintendent appears to convene the Court to conclude that any
CCAA proceeding not Invelving a "genuine restruciuring”, as @ going concern, which
must entail the filing of a plan of arrangement, must automatically be considered as a
liquidation:

30, The only legally meaningful distinction that ought te be drawn would
distinguish  between cases where the deblor is undergoing a genuine
rastructuring, so as to continue as a geing concern, — via either a BIA proposal or
a CCAA plan of arrangement — and cases where the CCAA Js being resarted to
as @ means of disposing of & dablor's assels via an orderly sale, and in which
thare is neither a legal nor a commercial purpose to submitting a plan or
proposal

The Monitor, as further outlined below, strongly urges this Court to reject this false
dichatomy, which Is unsupported by the broad and remedial language of the CCAA and
modern case-law, including with respect to so-called ‘liquidating CCAAs". The
Superintendent’s view in this respect runs afoul of the flexibility afforded to insolvent
debtors and their stakeholders by the Legislator, including by way of specifically
authorizing sales cutside the ordinary course of business in the context of the 2005-2009
Referm as described more fully below.

The M&L Superintendent argues that the liquidation of an employer oceurs whenever all
or substantially all of its assets are sold, and the resulting proceedings distributed,
irrespective of whether the sale is done on a going concern basis or not (para. 22). This
broad interpretatien Is said lo be supported by the protective and remedial purpose of
deemed trust provisions of the NL PBA (paras. 23, 34-38). The N&L Superintendent also
relies on Section 16 of the Inferpretalion Acf, RENL 1980, c. 1-19 (para. 34

16, Every Act and every regulation and avery provislon of an Act or regulation
shall be considered remedial and shall receive the liberal construction and
interpretation that best ensures the aftainment of the objects of the Act
regulation, or provision according fo its true meaning.

As for the interpretation of "liguidation” in light of the fact that it forms parl of an
enumeration Including "bankruptcy” and “assignment' in Section 32(2) PBA, the
N&L Superintendent simply submits that a "liquidating CCAA fits naturally within this
framework” (para. 33), the commaon feature in its view being "the debtor's property
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[being] either sold or transferred to a third-parly, with the objective of distributing the
proceeds to pay the debtor's creditors (and, possibly, its shareholders)" {para. 32).

Here again, the Monitor strongly disagrees that a sale of properly under the CCAA by a
debtor-in-possession who refains its management and carriage of its business can be
considered akinto a bankruptey or assignment, the whole as further explained balow,

(iv)  OSFI

While OSF| recognizes that the proper use of CCAA proceedings can entail a sale of the
debtor's assels (paras, 21, 24), no submissions as to the proper meaning of "liquidation”
within the meaning of Sections 8{(2) PESA are made,

That said, OSFI evidently supports the view pur forward by other Cbjecting Partles to the
effect that the Wabush CCAA Paries in these CCAA Proceedings have opled for

a liquidation (paras. 14({b), 28).

Furthermore, OSF| strongly emphasizes its mandate and suparvisory role in terms of
protecting the rights and interests of pension plan beneficiaries {paras. 5-7).

{v) Retraite Québec

The deemed trust pursuant to Section 49 SPPA not being conditioned upon a triggering
event such as a liquidation, contrary to Sections B(2) PBSA ar 32(2) NL. PBA, Retraite
Québec offers no submission on the issue either.

(vi} Replacement Plan Administrator

Morneau Shepell adopts as a whole the submissions made by Representative Counsel,
the Union and the N&L Superintendent.

B. Position ofthe Manitor
{1 Purposive Interpretation and Competing Legislation Objectives

The Objecting Parties, in arguing in favour of a broad definition of "liquidation”, appear to
be conflating the remedial nature of the deemed trust provisions and the overall purpose
of pensien legislation generally.

The Menitor submits that a true purposive interpretation ought to take into consideration
a wide array of elements and cannot merely strive to arrive at the most generous
interpretation possible:

In i{s broadest sense, legislative purpese rafers not only to the malerial geals the
legislature hoped to achieve but also to the reasons underlying each feature of
the implementing schema. It asks the question why: why this leglislation? Why
this arrangemeant of powers? YWhy this direction or rule? Why this turn of phrase?
In purposive analysis every feaiure of legislation from the overall conception to
the smallest linguistic detail is presumed (o be lhare for a reason. It is presumed
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te address a concern, anticipate a difficulty, or in some way promote the
legislature’s goals.®*

120, Furlhermore, as noted by Justice Ganthler, dissenting, In Sparrow Electric, the purpose

121,

122.

underpinning ane particular statute may well conflict with another (at paragraphs 21 and
22):

[21] More recently, provincial legislatures have moved to protect secured
creditors generally through the enactment of personal properly security
legislation [...] These stetutory regimes have been implemented to increase
coherent system of priorities [...] The benefits of such cerlainty in commercial
transactions, on basic economic principles, are intended to accrue (o the healih
of the economy in general.

[22] It can be seen from the foregoing, therefore, that the priority competi
between statulory trusts and consensual security interests represents, in a broad
sense, a clash betwean conflicting lealslative objectives. To this exient, then, a

resolution of the priority cempetition in the present case requires a sansitivity to
the differing legisiative objectives here at play, In particular, however, to the
extent that the aim of personal properly security regimes is to effect cartainty In
commergial transactiens, the interpretation by the courts of such legislation and
the development of the jurisprudence generally in this area must, to every extent
possible, seek to achieve predictable results.

|References omitted. Our under|ining.)

That certainly and predictability are overarching goals of the legislator when it comes lo
credit and commercial transactions is further supported by the legisiative choices made
in the face of a "proliferation of provisions creating a deemed trust’, i.e. to limit their
recognition in case of insolvency to thase exceptions specifically provided for.®*

In dealing with statutory deemed trusts, Justice McLachlin (as she then was)
unequivocally grounded a restrictive approach based on faimess, common sense and
clear pelicy underpinnings of the BIA (Samson Bélair al page 33):

Fraclical policy considerations also recommend this interpretation of the Bankruplcy
Act. The difficulties of extending s. 47(a) to cases where no specific property
impressed with a trust can be identified are formidable and defy falrness and
common sense. For example, if the claim for taxes equalled or exceeded the funds
in the hands of the trustee In bankrupicy, the frustes would not recover the costs
incurred to realize the funds. Indeed, the trustee might be in breach of the Acl by
expending funds to reslize the bankrupt's assets. Other difficulties would arise in
the caze of more than one claimant to the trust properly. The specire is raised of 2
person who has a valid trust claim under the general principles of brust faw 0 &
spaciiic pieca of property, finding himself in competition with the Crown claiming a
statutory trust in that and all the other property. Could the Crown's general claim
pra-empt the property interest of the claimant under trust law? Or would the

G4

B&

Ruth Sullivan, Sulflivan on the Construction of Statufes, Sixth Edition, {Markham, Ont:; LexisNexis
Canada Inc., 2014), at para. 2.26. Tab 16.

See Alaln Prévost, "Pension Deemed Trust: What's Left?", (2017) 58 CBLJ 30 at pp. 2-3. NE&L
Superintendent BOA, Tab 8.
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claimant under trust law prevail? To admil of such a possibilty would be to run
counter to the clear intention of Parliamant in enacling the Sankrupioy Aot of setting

up a clear and arderdy schems for the distribution of the bankrupt's assets.

[Cur underfining]

Recognizing the existence of competing objectives and rights is all the more Impertant
whern dealing with statutory deemed trusts, especially pension deemed trust which are
not limited to third party funds received by the employer to be remitted to a third party or
to be held in trust.

The protection of pension beneficiaries, while certainly relevant, cannot be the only
imperative to factor In when assessing the proper ambit and efficiency of deemed trust
provisions in insolvency proceedings.

This Court shall resist judicial activism or broadening the scope of Section 32 NL PBA
without respect to a proper literal and contextual interpretation simply on the basis of a
broad, liberal and generous interpretation of a pension legislation so as to protect as
rmuch as possible the rights and interest of employees and pensioners, as legislative
discretion belongs to Parliameant alone and is not to be exercised by the judiciary.™

{ii) Literal and Contextual Construction of Statutes

The Supreme Court teaches that, in interpreting a statutory provision, the starting point
ought to be as follows:

Today there is only one principle or approach; namaly, the words of an Act are to
be read in their entire context and in their grammatical and ordinary sense
harmoniously with the scheme of the Act, the object of the Acl, and the intenticn

of Parliament,®

This principle, often referred to as the "plain meaning rule”, also commands that the
words chosen by the legislator be read "in their entire context™

General expressions are particularly sensitive to their legal environment. As
sweeping as the terms may be, harmony of the lexi may dictate an Interpretation

that fimits their scope, **

In doing so, the immediate internal contexl of the term to be interpreted is of particular
assistance;

Words used in a legislative provision take the colour of the accompanying terms.
Put ancther way, It is impessible to construed words and expressions in isclation,

1]

&7

68

Century Services, supra note 56 Justice Fish at para. 95 and Aveos, supra note 63 Justice Schrager
at para. 84,

Sparrow Electric, supra note 58 at para. 30. Tab 13, Re Rizzo & Rizzo Shoes, [1988] 1 SCR 27 al
para, 21. N&L Superintendent, BOA, Tab 31 and Representative Counse|, BOA, Tab 2§,

Fierre-André Caté, The (nlerprefafion of Legisiation in Canada, Fourth Edition, (Toronte: Thomson
Reutars Canada, 20115 al p. 328, Tab 17.
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in the abstract, in a vasuum, without taking into account other linguistic elements
developments to communicate the legal norm, [...]

Twe Latin maxims are often Invoked by courts to assist in applying the argument
of immediate internal context. They are the canons of interpretations known as
"noscilur & socis” and "ejusdem geners®, which are utilized in order to
circumscribe general words or expressions found in states. [...] Literally, noscitur
a socils means that a ward is known by its associates, while ejusdem geners
means that a word s limited to things of the same kind, of the same nature, %°

Noscitur a Sociis

122, The Monitor submits that the proper meaning of "liquidation” within Sections 8(2) PESA
and 32(2) NL PBA needs to take into account the juxtaposition in both provisions of
"assignment” and "bankruptey”

When two or more words ar phrases perform a parallel funciion within a provision
and are linked by "and” or "or’, the meaning of each Is presumed to be influenced
by the others. The interpreter looks for a paltern ar a commen theme in the
words or phrases, which may be relied on to resolve ambigulty or o fix the scope

of the provision.”™
Ejusdem Generis

130, The meaning of “liguidation” also needs to be reslricted in light of the reference by the
legislator to narrower rotions of "bankruptey” and “assignment" within the same

enumeration:

The rule of giusdem geneds is In fact merely the particular application of nosditur
& Socfis io cases where a general term follows a list of specific ones. The
gfusdem geneds rule means that a generic or eoliective term that completes an
enumeration of terms should be restricted to the same genus as those words,
BVEnN thuu?h the generic or collective term may ordinarlly have a much broader

meaning.’

[References omiitad)

131, While the classic formulation of the efusdem generis principle often entails that the
generic term be found at the end of the enumeration, and nol the beginning as here in
both Sections 8(2) PBSA and 32(2) NL PBA, the merit of this criterion has been

disputed:

It has also been suggested that the limited class rule does not apply If the
general words precede the list of specific ltems. The basis for this observation is

% stéphane Beaulac, Handbook on Stalufory Interpretation: General Methodology, Canadian Chartar
and Inlernational Law, (Markham, Ont.: LexisMNexis Canada Inc., 2008) al pp. 124-125. Tab 18.

" Ruth Sullivan, Statutory Interpretation, Third Edition, {Toronto! Irwin Law, 2018) at p. 138. Tab 19,
" Pierre-André Coté, supra note 68 at p. 334. Tab 17,
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harder o discem. Arguable the cruclal facter is not whether the list E!‘ﬂﬂ-&dﬂs ar
follows the general words but the language used ta connect the two.”

A second condition for application of the rule, accerding to some authorities, is
that the general term follow rather than precede the specific ones. Bul these
cases do not eliminata the possibility of attenuating the meaning of genaric terms
with less general terms which follow. Even if| strictly speaking, &fusdem generic
does not apply, the principle of contextual interpretation set forth by noscitur a

sooiis holds In any case.

[References ocmitted)
(iii}  Common Features of Bankruptcy, Assignment and Liguidation

In the provisions at hand, liguidation, bankruptey and assignmant all function as triggers
for the application of deemed trusts. The proper meaning of liquidation cannot be
assassed in the abstract, without regard to the notions of "bankruptey” and "assignment”.
Rather, the “common theme" must be determined,

As stated above, the N&L Superintendent contends that the common feature s the sale
or transfer of the deblor's property with a view to distributing the proceeds to creditors
and, where funds are available, shareholders (para. 32 of the Qutline of Arguments).
Mone of the other Objecting Partiss appear to have considered the need for a commion
theme to shed light on the proper meaning of “liquidation” here.

The common denominator identified by the N&L Superintendent is inappropriately wide-
encompassing. The resulting interpretation of liquidation would include any and all
realization of assets followed by a distribution of proceeds to creditors, whether the
debtor is involvad in a formal insolvency Court supervised sale process or not.

Rather, the Maonitor submits that the common features of bankruptey, assignment and
liguidation within the meaning of Sections 8(2) PBSA and 32(2) NL PBA ought to include
the following aspects: a formal and usually irrevocable process whereby the employer's
property as a whole vests with a third-party officer tasked with lhe realization and
distribution of proceeds to creditors and, where sufficient funds exist, sharehaolders.

The BIA defines "Assignmenl” as follows:

2 [...] assignment means an assignment flled with the official recelver

45(1) Aninsclvent person or, if decaased, the executor or administrator of their
estate or the liguidator of the succession, with the leave of the court, may make
an assignment of all the insolvent person's property for the genaral benelil of the
insolvanl person's creditors. [...]

(3) The assignment made under subsection (1) shall be offered to the official
receiver In the locality of the debtor, and it is inoperative until filed with that
official receiver, who shall refuse lo file the assignment Unless it is In the

3
T3

Ruth Sullivan, Stalutory fnterpretation, supra note 70 at p. 145, Tab 19,
Pierre-André Cote, supra note 68 at p. 326, Tabh 17,



137,

138.

139.

140.

141,

142

o

prescribed form or to the like effect and accompanied by the sworn statement
raguired by subsection (2).

4] Where the official recalvar files the assignment made under subsection
(1), he shall appoint as trustee a licensed trustee whom he shall, as far as
possible, select by reference lo the wishes of the most Interested cradilors if
ascertainable at the time, and the officlal receiver shall complete the assignment
by inseriing therein as grantee the name of the trustee. [...]

[Our emphasis]

"Bankruptcy" |s defined at Section 2 BlA as "the state of being bankrupt or the fact of
becoming bankrupt”, "Bankrupt", in furns, is defined as "a person who has made an
assignment or against whom a bankruptcy order has been made or the legal status of
that persan”.

Pursuant to Section 43(9) BIA, the bankruptcy order automatically entails the
appointment of a trustee:

43(9) On a bankruptcy order being made, the court shall appoint a licensed
trustee as trustee of the preperty of the bankeupt, having regard, as far as the
court considers just, to the wishes of the creditors,

The trustes In bankruptey, whether appeinted pursuant to a bankruptey order or further
lo an assignment, is entrusted with the properly of the bankrupt, which forms the estate
in bankruptey, the scope of which is detailed in Section 67 BIA (the Franch version of
which referring to "le patrimoine afiribué & ses créanciers”).

As staled above, the Monitor favours an interpretation of "liquidation” for the purposes of
Sections 8(2) PBSA and 32(2) NL PBA which would necessarlly entall a similar
mechanism whereby the totality of the employer's assets vest with a third-party officer
tasked with their realization. Il s submitted that this Is required by the referance, in both
subsections (2), to "the estate in liquidation, assignment or bankruptey”.

This interpretation is further supported by the French version of Section 8(2) PBSA,
which reads as follows:

8(2) En cas de liquidation, de cessicn des biens ou de fafllite de l'employeur,
un montant correspondant 'a celui cense détenu en fiducie, au titre du
paragrapha (1), est réputé ne pas faire partie de la masse des blens assujetlis &
la procédure en cause, que 'employedr ail ou non garde ce montant separément
de ceux gul lul appariiennent ou des aclifs de |a massa,

[Cur underlining]

That both Seclions 8(2) PBSA and 32(2) NL PBA refer to the “liquidalion [...] of an
employer" further supports the Menitor's view that the liquidation in guestion must
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encompass the entirety of the debtor's property and signal the end of its existence. See
on this point the reasons of Justice Essey, dissenting, in Dauphin Plains,™ p. 1211;

[...] Where the term [liquldation] Is used as in the pension and unemployment
statutes with referance to the liquidation "of an employer”, it Is clear, In my view,
that the term carries its broad and general meaning, that is the process of
disposing of an undertaking and terminating the existence of the entity.

(W)  Scheme Analysis: Liquidation as Deemed Trust Trigger

In Canstruction of Stalutes, professor Sullivan writes:

Inferences about purpose are often drawn from analyzing the structure or
scheme embodled In an Acl In carrying oul this analyse the court, in effect,
refraces the steps of the legislative drafter, examining the relationship among
provisions to surmise the overall plan. [...]

When analyzing the scheme of an Act the court trles to discovel how the
provisions or parts of the Act work logether to give effect to a plausible and
coherent plan, It then considers how the provision to be interpreted can be

understood |n terms of that plan {...]

|References omitted.)

In both Sections 8(2) PBSA and 32(2) NL PBA, the noticn of liquldation, alongside
bankruptey and assignment, function as a trigger for a deemed trust to arise, whether or
not the funds have indeed been kept separate and apar from the eslate.

Both subsections (2) include the same introductory language: "In the event of..."

The broader notion of liquidation that certain of the Objecting Parties would have the
Court adopt In the present case is incompatible with the concept of a trigger, which
presupposes that the ocourrence of the triggering event can be ascertained with
certainty and situated in time with precision, especially given the consequences of
trigaering a deemed trust charging the assets of an insolvent employer.

The necessity for such a clear-cut trigger is even more apparent in the case of the
PBSA, inlight of the provisions of Section 20 PBSA dealing with termination and

winding-up of pansion plans:

29({1) The revocation of registration of a pension plan shall be deemed to
canstitute termination of the plan. [...]

(3Y In a declaration made under subsection (2) ar (2.1}, the Superintendent shall
declare a penslon plan or part of a pension plan, as the case may be, to be
terminated as of the dale that the Superintendent considers appropriate In the
gircumstances. [...]

T4

TS

Dauphin Plains Cradit Union Ltd. v. Xylaid Industries Lid,, [1980] 1 SCR 1182 {Dauphin Plains).
Tab 20.
Ruth Sullivan, Suflivan on the Construction of Statutes, supra note B4 at paras. 8.57 and 13.12,
Tab 16.
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(4.3} As of the date of the terminaticn of the whole of a pension plan, there is to
be no crediting of benefils to the plan members under thal pansion plan. [...]

(6] If the whaole of a pension plan is terminated, the employer shall, without delay,
pay into the pension fund [the amounts listed thersafter] [...]

(6.1} If the whala of & pension plan that is not a negotlated contribution plan is
terminated, the employer shall pay into the pension fund, in accordance with the
regulations, the amount — calculated periedically in accordance with the
regulations — that iz reguired to ensure that any cbligation of the plan with
respect to pension hensfits, as they are delermined on tha date of the
termination, is satisfied.

(68.2) Subsection 8(1) does not apply in respect of the amount that the employer
iz required to pay into the pension fund under subsection (6.1). However, it
applies in respect of any payments thaf are due and thal have not been paid into
the pension fund In accordance with the regulations made for the purposes of
subsection (6.1). [...]

{6.4) On_the winding- fi slon_plan or the liguidation

bankrupicy of the smployer, the amount required to permit the plan to satisfy any
abligations with respect lo pension benefits as they are determined on the date of

lermination is payable immediately,

{6.5) Subsection (1) does not apply in respect of the amount that the employar
is required to pay into the pension fund under subsection (5.4). However, it
applies in respect of any payments that have accrued before the date of the
winding-up, liguidation, assignment or bankruptcy and that have not been
remitted to the fund in accordance with the regulations made for the purposes of
subsection (6.1}, [...]

[Owir underlining]

The language used in Seclions 6.4 and 8.5 above, in particular the parallelism drawn
between the liquidation, assignment or bankruptey of the employer, on one part, and the
winding-up of the pension plan, on the other hand, strongly suggests that the legislator
understood "liquidation, assignment and bankruptcy” as events that would automatically
and irrevocably entall that the pension plan be wound up.

The reference, In Section 6.4, to the “date of termination” further supports the Monitor's
view that "liguidation” cannot be construed as something occurring over a period of time.

Indeed, adopting the Objecting Parties’ definition of liquidation here, would entail that the
wind-up deficit of both DB Plans, as protected in subsection (6.4), would have become
payable upon the Wabush |nitial Order, or any olher paint said to be mark the beginning
of the purported liguidation, before even the official plan termination,

Evidently, OSFI had net such iniention when it sent its Termination Notice (R-14) and
never look the posifion that the wind-up deficit became payable in full before the
termination of the Union DB Plan as a result of said termination notice.

Likewise when focussing on the position of the N&L Superintendent (R-13), it is apparent
that it purported to declare that the DE Plans were terminated only as of that date and
that the wind-up deficit would become owing as a result and payable in accordance with
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the rules set-out in Sections 61(2) NL PBA and 25.1 of the Regulation {at page 2,
second paragraph), It never tock the position that the DB Flans were terminated before
ar that the full wind-up deficit had become owing and payable based on a qualitative and
subjective determination that some form of liguidation had previously occurrad,

(v) Mo Reference to CCAA Proceedings

CCAA proceedings can be contrasted with bankruptey proceedings inasmuch as the
former do not entail vesting out or assigning the deblor's property to a trustee. Rather,
the debtor remains a debtor in possession authorized to operate its business and
conduct its restructuring as it sees fit, under the authority of the Court, and subject only
to the supervision of a monitor,

The situation is analegous In instances of proposals under Part 11l of the BIA,

Neither Section 8(2) PESA nor 32(2) NL PBA refers to insolvency or restructuring
proceedings generally nor CCAA proceedings specifically as triggers for the deemed
trust to arise.

This |s so despite numerous amendments made to the PBSA since its enactment in
18886:

L.C. 1998 ¢. 12,5 6
L.C, 2010, e 12,5 1791,
LG 2010, ¢. 25, 8, 183;
L.C.2012, c. 16, 5. 886,

YWY

Similarly, the NL PBA has been amended on numerous cccasions since its enactment in
1996

S.N.L. 2001, c. 22, s8, 19-29;
S.NLL. 2001 0. 42, 5. 31;
S.N.L. 2004, c. 36, 5. 28;
S.NL. 2004, c. 47, 5. 29,
S.NL.L. 2007, c. 6;

S.M.L. 2007, ¢. T-9.1, 8. 5;
S.M.L, 2008, c. 186;

SN 2012, c. 41.

YV Y YNV YwY

In fact, Section B(2) PBSA has not been medified in any way since its first adoption. As
for the NL PBA, Section 32 as a whole remained unchanged despite numerous
subsequent amendments o the Acl, including particularly the enactment of
Section 61(2) in 2008;
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81, (1) [..]

(2) Where,_on the termination, after April 1, 2008, of a pension plan, aother
than a multi-emplover pension plan, the assets in the pensian fund are | h

the value of the benefits provided under the plan, the employer shall as

prescribed by the regulations, make the payrmenls into the pension fund, in

addition fo the pavments required under subsection {11, that are necessary o
fund the benefits provided under the plan.

[Cur undarlining]

The Monitor notes the foregoing without making any representation to the Court as to
the efficiency of such deemed trust in CCAA proceedings, had the |egislator (especially
the provincial legislature) included specific reference to the CCAA in its enumeration of
triggers in Sections 8(2) PBESA or 32(2) NL PBA. To the contrary, case-law makes
abundantly clear that the explicit reference to "bankruptey and assignment” alone in
those sections has been far from sufficient to ensure the efficiency of the deemed trusts
In bankruptcy proceedings.

The point here is that the wording of Sections 8(2) PBSA and 32(2) ML PBA evidences a
clear intent on the legislator's part to impose deemed trusts in the event of a bankruptcy
— whather or not, and under which conditions, this intent ought to prevail despite the
terms of the BIA is a question that needs not be tackled to resolve the issues at hand -
which is in stark contrast with the conspicuous absence of any reference to CCAA

proceedings.

{vi)  Liquidating CCAA and "Genuine Restructuring”

As noted above, the N&L Superintendent's reasoning relies on a classification of CTAA
proceedings as betwsen two distinet, mutually exclusive categories: instances where a
debtor is "genuinely” atternpting a restructuring, on the one hand, and liguidations on the

other.

The Manitor strongly disagrees with this adificial and simplistic subcategorization.

Court-authorized sales of assets outside the normal course of a debtor's business, which
are specifically permitted — and made subject to a number of criteria — pursuant to
Section 36 CCAA, especially when conducted pursuant to a Courl-approved process
subject to the supervision of the Moniter, do not subvert the nature of the CCAA process
to transform it into a ligquidation within the meaning of Section B{2) PBSA or 32(2) NL
FBA.

Considered as a triggering event, the liguidation of Sections 8(2) PBSA and 32(2) NL
FBA simply cannot be construed as a vague or subjective notion, the occurrance of
which Is only confirmed in light of subsequent events and the passage of time, on an
accretive basis (e.g. once a critical number of successive sales, amounting to a
disposition of all of substantially all of the deblor's assels, have closed),

The broad notion of liquidating CCAA put forth by the Objecting Parties also suggests
that the eventual filing of a plan of arrangement would somehow retroactively eliminate
the occurrence of the liquidation trigger, and annihilate the deemed trusts thus arisen,
because the debtor would then be seen as having completed a “genuine” restructuring,
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The same concerns h&d been expressed by Justice Osler in Royal Trust Co. v, Monlex
Apparel Industries Ltd.,™ with respect to sale of assets under receivership, which the
Maonitor submits are equally applicable here:

Although no authority on this branch of the case was cited to me, it is trite law
that taxing statutes are lo be strictly construed and, in my view, a recelvership by
grder of the Courl s not & liguidation, assignment or bankruplcy and hence,
naither s. 40 of the Unemploymean! Insurance Act nor s, 24 of the Canada
Pengion Flan have application, regardliess of the above reasons. On the facts of
tha present case, it appears that the receiver has in reality been engaged in
liguidating the defendant's enterprise. However, as was pointed out by counsel
for the trustes, liguidation s nof the inswvilable result of a receivarship and indeed
there have been many successiul receiverships which have resulted in tha
enterprise being _handed back lo fts owner a3 a going congern. It cannot be

known with any deoree of cerainly at the moment of the appoiniment of &
receiver whelher in fact liquidation s inevitable and the effect of the various
statutes must be assessed as a_,_hgt momant The fask of the recetver might well
be ma hese statutes were made fo
await the oulcome gf g_e.__deamurs rather than being ascertainable upon “his
spocintment. [As cited by Justice Pigeon In Dauphin Piains, at p. 1200,
Emphasis added. Justice Pigeon disagrees with the above-quoted excerpt for
reasons that are further analyzed hersin below. The same excerpt of Justice
Osler's reasons was aglso cited with appropation by Justice Estey in the
dissenting reasons In Daughin Flains.]

[Cur underlining]

The Monitor maintains that conflating the notions of "liguidating CCAA" and "liguidation
of the employer" for the purposes of determining whether a deemed {rust has been
triggered under Sections 8(2) PBSA or 32(2) ML PBA clearly runs against the guiding
principle that an initial order issued pursuant {o the CCAA is meant to preserve the
status quo amongst creditors vis & vis the debtor and [ts assets.

In Dauphin Plains,”” a decision of the Supreme Court of Canada rendered in 1980, a
dispute had arisen in the cantext of the distribution by a court-appointed receiver-
manager of the proceeds of sale of the debtor's assets, more particularly in respect of
various amounts notionally deducted from employee's wages which, according to the
Crown, were protected by deemed trusts.

The statutory provisions at stake, all of which are reproduced in full at p. 1207 of the
reasons of Justice Estey, all contained triggering events similar to those found in
Sections B(2) PBSA and 32(2) NL PBA, "liquidation, assignment or bankruptey”.

The Supreme Court, as part of its analysis, was called upon to determine whether the
racelvership at hand, which had led to the sale of debtor's property as a whole, could be
construed as a liquidation for the purposes of the deemed trusts provisions of the
Incame Tax Act, the Canada Pension Flan Act, and the Unemployment Insurance Act.

" Royal Trust Co. v, Montex Apparel Industries Ltd., 1972 CanLll 437 (ON SC). An appeal from this
decision was allowad by the Ontarlo Courl of Appeal: Royal Trust Co. v. Monlex Apparel Indusiries
Lirifed, 18972 CanLll 705 (ON CA). Tab 21.

T

Dauphin Flains, supra note 74, Tab 20.
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Justice Pigeon, for the majority, answered this question in the affirmative. Justice Estay,
dissenting, came to the opposlite solution,

The reasons of Justice Pigeon indicate that his decision is based in large part on the

usage, of lack thereof, of the term "liquidation” in legislation across Canada at the time of
the enactment of the deeming provisions at stake:

Wae are here dealing with a receivership which was completed by the sale and
distribution of all the assets of the employer company. In the stalutes of Canada
as they stood when the two provisions we have to consirue were enacted,
“liquidation” was not the word used to describa the voluntary or forced distribution
of the assets of a company, the word used was “winding-up", see the Winding-Up
Act RLS.C. 1970, o, W-10, However, the word "llguidation” was semetimes used
lo describe this process of dissolution of a company, for Instance, in 5.6
subpar. (b} providing for the application of the Act to Canadian Companies:

{b) that are in ligquidation or in process of being wound up, and, on
petition by any of their shareholders or creditors, assignees or llguidators
ask to be brought under this Act,

The word is also found in 5. 168 with reference to a British or foreign company
that “is in liquidation in the country in which its head office s situated”. In the
Canada Coopsralive Associafions Ael, 1970-71-72 (Can), c.6, the word
“liquidation”® is found in s, 74 making the directars liable for employees’ wages
when, amang other cases, the association has

{il) gane into liguidation or been ordered to be wound up under the
Winding-Up Acl, or has made an assignment under the Bankruptcy Act
or a recelving order under the Bankrupicy Act has been made against

It.

It seems to me that it would not make sense to hold that, because the assets of a
company were realized by a receiver appointed at the request of a creditor ralher
than by a liguidator or a trustee in bankruptey appointed by a court, the claim far
wages should fall. It appears to me that thers is no reasen nel lo give the word
“liquidation” ils wide meaning In usual language,

[Dauphin Flaing, Justice Pigeon, pp. 1200-1201.]

Justice Pigeon, in finding so, relies on the reasons of Justice Middlaton in a 1830 ruling
by the Ontario Court of Appeal, which on the face of the excerpt he quotes, appears
readily distinguishable from the present matter, in addition to also having been rendered
In a much different legislative environment (at a time when “liguidation” was said io be a
"sollogquial” exprassion);

| would follow the reascning made by Middleton JA. in Davey v. Gibson
(1930), 65 O,L.R 379, atp. 381:

The argument before us turned rathar upon a discussion of the question whether
the Act should ba sirictly or liberally construed, |Uis not, in my view, necessary to
enter upon any such discussion...

he term “gone i iquidation" is pot anywhere defined; the language is mere or
less colloguial, for there is not, al the present time, any |egal proceeding known
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gs liquidation. At one time there was, but it has long since been obsolete. The
technical term used in the Companies Act is “wind-up.” althcugh the officer
appointed to conduct the winding-up ls designated a liquidater

If one searches dictionaries, i s not hard to find & dafinition of lauidation wids
enough to include bankruptoy, In the Century Dilctlonary this s given:

"Liguidation; the act or operation of winding up the affairs of a firm or company by
gelting In the assets, settling with its debtors and creditors, and apportioning the
amount of each parner's or shareholder's profit or loss, el In the Oxford
Dictionary s the following: "Liguidale: Law and commerce: To ascerdain and set
out clearly the liabilites of (8 company or firm} and to arrange the apportioning of
the assets; lowind up.” In Corpus Juris, that mine of information, is this definition:
“Liguidation, a word of French origin, is not a technical term, and, therefore, can
have no fixed legal meaning; but it has a fairly defined legal meaning, and it Is
said to be a term of jurisprudence, of finance, and of commerce. It is defined as
the act of sellling, adjusting debts, er asceriaining their amounts or balance due;
seltlement or adjustment of an unseltled account [...]. Applied to a parinership or
company, the act ar aperation of winding up the affairs of a firm or campany by
getling in the assets, settling with Its deblors and creditors, and appropriating the
amount of profit or loss." [...]

[Dauphin Plains, Justice Pigeon, pp. 1201-1202. Qur underlining]

The Monitor is of the view that Dauphin Flains Is not determinative of the issue at hand
here and can be readily distinguished in light of the numerous subseguent changes
made to insolvency legislation generally and the treatment of statutory deemed trusts
specifically, It is submitted that, in the present context, the reasoning of the dissenting
justices, rather than the majority, ought to be prevail:

The term as employed In our law generally, whether or net it be qualified by the
presence of the words 'assignment' or ‘bankruptoy'. relates either to lhe
realization of assels lo pay debts or lo the total dispesiiion of the undertaking of
an_enlity Including not only the realization of assats 1o pay debts but for the
dislribution of any nel surplus to the owners of the entity prior to its termination.
Where the term is used as in the pension and unemployment statutes with
refarence o the liquidation "of an employer”, it is clear, in my view, that the term
carries its broad and general meaning, that is the process of disposing of an
undertaking and terminating the existence of the entity. [...]

[Dauphin Piains, Justice Estey, dissenting, at pp. 1210-1211. Our underlining]

Justice Estey went on to consider specifically the scenario whereby a debtor selis all or
substantially all of its assets, In the conlext of a receivership for instance, such that anly
an empty shell survives, but ultimately ruled out that this could be construed as a
liquidation within the meaning of the trust-deeming provisions at stake in Dauphin Plains:

It may be argued that the term ‘liquidation’ would apply to the [esser project, that
is to say realization of assets for the purpose of paying a dabt, where the debt in
guestion was secured by an all-embracing charge reaching, as is apparently the
case here, 100 per cent of the assets. The argument would be thal since the
process of realization reduces the underiaking to zero, the entity has, in che
sense at lzasi, been pul in liquidation. As a legal proposilion, however, It is not
sound because even in that circumstance, the charer still ramains in existence,
and upan the discharge of the receiver, the antity remains under the conlral of its
owners and although its assets may be nil and although some of its liabilities may
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still survive in law, it cannot ba said that the entily has sither been liquidated or
placed in liquidation,

[Dauphin Plains, Justice Estey, dissenting, at pp. 1211-1212]

The conclusion reached by the majority in Daughin Plains with respect to the definiticn of
"liquidation”, and its import on the present case, Is also to be put into perspective In light
of the following distinguishing factors:

> The amounts protectaed by deemed trusts provisions were payrall dedustions, not
pension contributions, such that, absent an effective deemed trust in favour of
the Crown, the end result would amount to an absurd situation whereby the
amounts notionally deducted by the employer ensure to the benefit of the
securad creditor, while the employees are detrimentally affected becausa the
income tax and other deductions are not remitted to the Receiver General (with
the resulting adverse consequences Including, with respect fo the tax authorities'
right to recoup such amounts against the employees themselves), Juslice Estey,
dissenting, who came to the conclusion that the deemed trusts were ineffective
{in part, but not only, based on his narrower definition of “liguidation"}, lamented
such a result but was of the view that the problem was one for the |legislator to
solve.

P It appears that the receiver-manager in Dauphin Plains had operated the
business of debtor Xyloid, at least in part (see p. 1204: "[...] in tha post
appointment period the recelver carried on some operations of Xyloid and
engaged in that connection some former employees [...]), which is to be
contrasted from the debtor-in-possession approach that prevails in most CCAA,
including certainly the present Wabush CCAA Proceadings.

¥ In Dauphin Plains, the property of the debtor Xyloid appears to have been sold in
whole at once, or, at the very least, in a relatively short period of time.

Also, when reading the analysis proposed by Justice Deschamps in Century Services™,
it is clear that she used the term “liquidation” as meaning a liquidation in bankruptcy and
riot in relation to CCAA proceedings, whether or not said proceedings could ctherwise
have been characterized as "liquidating CCAA procesdings” (at paragraphs 12, 13, 14,
18, 17, 18, 23, 24, 47, 70, 77, 80, 81 and 88).

(vil) Liguidation and Dissolution of Carporations

Upon the enactment of both Sections 8(2) PESA and 32(2) ML PBA, the notion of
“liquictation” had a very clear meaning as an integral part of the corporate law legislative
scheme, both in the Canada Business Corporations Act (CBCA) and similar provincial
legislations.

As the Court pointed out in the Suspension Order (para. 69), “liquidation” as used in
Sections 8(2) PBSA and 32(2) NL PBA would likely encompass such proceedings

78

Cenlury Services, supra note 56.
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conducted under Part XVI1| of the CECA, titled Liguidation and Dissolution, or analogous
provisiens found In provincial statutes governing business corporations.

180. The CBCA does allow for a company to procesd to its own liquidation under cartain
clreumstances:

210(3) A corporation that has praperty ar liabiliies or both may ba dissolved by
special resolulion of the sharehaolders or, where il has |ssued more than one
class of shares, by speclal resolutions of the holders of each class whether ar not
they are otherwise entitled to vote, If

{a) by the special resolution or resciutions the shareholders authorize the
directors to cause the corporation to distribute any propely and discharge any
liabilities; and

(b} the corporation has distributed any properly and discharged any
liabilities before it sends aricles of dissolution to the Director pursuant to
subsection (4).

211{1) The direclors may propese, or a shareholder who is entitled to vote at an
annual meeting of shareholders may, in accordance with section 137, make a
proposal for, the voluntary liguidation and dissalution of a corparation. [..]

{5y On recelpt of a statement of intent to dissolve, the Directer shall issue a
ceriificate of intent o dissolve in accordance with section 262.

(8) On issue of a certificate of intent to dissolve, the carporation shall cease to
carry on husingss except to the extent necessary for the liguldation, but its
corporate existence continues until the Director issues a cerificale of dissclution,

{7} After |ssue of a certificate of intent to dissolve, the corporation shall

{a) immediataly cause notice thereof to be sent to each known creditor of
the corporation;

(b} witheut! delay lake reasonable steps to give notice of It in each
provinee in Canada where the corporation was carrying on business at the time it
sent the statement of intent to dissolve to the Direclor;

{c) proceed to collect its property, lo dispose of properties that are not lo
be distributed in kind to it shareholders, to discharge all its obligations and to do

all other acts required o iquidate its business; and

(d) after giving the notice required under paragraphs (a) and (b) and
adequately providing for the payment or discharge of all its cbligations, distribule
ils_remaining property, either in maoney or in kind, amoeng its shareholders
according to their respective rights.

[Cur underlining]

181. However, it remains possible for the Court, upon request by any interested parly, to
continue the liguidation under Court supervision andf/or to appoint a liquidator;

211(8) The Director or any interesied person may, al any time during the
liguldation of & eorporation, apply to a court for an order that the liquidation be
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continued under the suparvision of the court as provided in this Par, and on such
application the court may so order and make any further order it thinks fit. [...]

217 In connection with the dissolution or the liquidation and dissolution of a
corporation, the court may, If il Is satisfied that the corporation Is able to pay or
adequately provide for the discharge of all its obligations, make any order It
thinks fit Including, withoul limiting the generalily of the faregoing, [...]

(b) an order appointing a llguidator, with or without security, fixing the
liguidatar's rermuneration and replacing a liquidator; [...]

The duties of a court-appointed liquidator under the CBCA, include “tak[ing] into custody
and control the property of the corporation® (Section 221(c) CBCA). lis powers may
include “carryling] on the business of the corporation as required for an orderly
liquidation” (Section 222(1)(c) CBCA).

The liquidation of a corporation under the CBCA entails the realization and/or distribution
of the entirety of its assets. Further, the liquidation of a corporation is followed by its
dissolution (i.e. the end of its existence — see Section 223{8) CBCA), which, save for
narrow exceplions (see Section 209 CBCA), is irrevocable.

As such, it is submitted that corporate liquidation and dissolution, much like a bankruptey
ar assignment, leave absolutely no prospect of a surviving going concern entity.

The fact that liquidations and dissolutions governed by the CBCA are automaticaily
stayed if the corporation is found to be insolvent or bankrupt within the meaning of the
BlIA, further highlights the parallelism betwesn both procedures (each governing the
liguidation of estates, respectively applicable depending on whether the company is
solvent):

208(1) This Part, other than sections 208 and 212, does nol apply o a
corporation that is an insolvent person or a bankrupt as those terms are defined
in subsection 2(1) of the Bankrupicy and Insafvancy Act,

{2) Any proceadings taken under this Pari 1o dissolve or to liguidate and dissolve
a corporation shall be stayed if the corporation Is at any time found, in a
proceeding under the Bankrupley and Insolvency Act, to be an insolvent person
as defined in subsaction 2{1) of that Act.

{(viil} No Liquidation in Wabush CCAA Proceedings

As a subsidiary argument, if the Court were to rule that liquidation within the meaning of
Sections 8(2) PBSA or 32(2) NL PBA can occur under the umbrella of the CCAA,
including by way of a so-called "liquidating CTAA” procseding, the Manitor is of the view
that the present Wabush CCAA Proceedings ought not to be considered as such.

The following facts support the Monitor's position in this respect:
= The SISP contemplated either the sale of assets or the injection of funds by an

investor, such that the end result could well have been that the Wabush CCAA
Parties would emerge the CCAA Proceadings as a geing concern;
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» The sale of the varlous assets of the Wabush CCAA Parties accurred over a long
period of time, and in fact remained ongoing as of the filing of the Objecting
Parties' written submission with respact to the Wabush Mine, which is arguably
one of the main assets of the "employer";

3 The “liquidation proposals” sought by the Monitor and invoked by the NE&L
Superintendent in support of its position were pursued in parallel with the SISP
and precisely with a view to oblain a benchmark to gauge the reasonability of the
prices obtained for certain assets within the context of the SISP. They led to
transactions approved by the Court only in the absence of alternatives,

# All sales of assets were duly approved by the Court in due course. With the scle
exception of the Chromite Sale, all such approved transactions were conducted
within the confine of the equally court-approved and court-supervised SISP,

> At all relevant times, the Wabush CCAA Parties remained in possession of their
assets, the Monitor's role being limited to the supervision of the ongeing
restructuring efforts.

{ix} Mo Pre-Filing Liguidation

As a further, second-tier subsidiary argument, the Monitor submits that, even if the Court
were fo find that these Wabush CCAA Proceedings consist in a liguidation within the
meaning of Sections 8(2) PBSA and 32(2) NL PBA, any such liguidation would have
taken place after the issuance of the Wabush Initial Order, which, as a matter of law,
means thal no enforceable deemed trust could have arisen in light of the prevailing stay
of proceedings.

For the reasons further outlined above, the Monitor is of the view that the notion that a
"llquidation” could have occurred in the present matter as a result of the issuance of
gither the issuance of the Wabush Initial Order, the contemplation prior thereto of a sale
of assets by the parent company, or even the order extending the SISP to the Wabush
CCAL Parties on a nune pro tunc basis, are all incompatible with the triggering rele that
the term plays in Sections B(2) PESA and 32(2) NL PBA,

Any "liquidation” within the these provisions, the occurrence of whieh is not admitted but
rather contested, would at best have occurred after the Stay of Proceedings was in place
in respect of the Wabush CCAA Parties. Similarly, it is only months afler the issuance of
the Wabush Initial Order that the DB Pension Flans went on to be wound-up at the
initiative of the pension regulatars,

The Monitars submits that allowing deemed trusts to arise postiling, rather than having
been crystallized by the CCAA filing or occurred prier thereto — is radically incompatible
with the fundamental status quo principle underpinning all CCAA proceeadings,

While the ruling of the Supreme Court in Indalex sheds light on this guestion and, in the
Menitar's view, certainly support the present submissions, it is not entirely determinative,

The N&L Superintendent relies on the following excerpls of Justice Deschamps’ reascns
in Indalex;
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[81]  In order to avoid a race 1o liguidation under the BIA, courls will favaur an
interpretation of the CCAA that affords creditors analogous entitlements. Yet this
does not mean that courts may read bankrupicy priorities into the CCAA at will.
Provincial legislation defines the priorities lo which creditors are entitlad until that
legislation is ousted by Parliament Parliament did not expressly apply all
bankruptcy priorities either to COAA proceedings or to proposals under the BIA
Although the credilors of a corporation that |s attempling lo recrganize may
bargain In the shadow of their bankruptoy entitlements, those enlibements remain
cnly shadows until bankruptoy occurs. At the outset of the insolvency
proceedings, Indalex opted for a process governed by the CCAA, leaving no
doulbt that although it wanted to protect its employees' jobs, it would not survive
as thelr employar, This was nol a case in which a fafled arrangement forced a
company into liguidation under the BIA. Indalex achieved the goal it was
pursuing. It chose to sell its assels under the CCAS, not the BIA.

[52] The provincial deemed trust under the PBA continues to apply in CCAA
proceedings, subject to the doctrine of federal paramountcy (Crystalling
Investments Lid, v. Domgroup Lid., 2004 3CC 3 (CanLIl), [2004] 1 5.C.R. B0, at
para, 43). The Court of Appeal therefore did not err in finding that at the end of 2
CCAA liguidation proceeding, priorities may be determined by the PPSA's
scheme rather than the federa! scheme set out in the BIA,

In the Menitor's view, these reasons are far from supporting the Objecting Parties' view,

It is crucial to understand that the statutory provisions under consideration in Indalex
pre-date the 2005-2008 Reform, as explained below in a different section of this
Argumentation Oulline. As such, it may well be the case that the federal legislator has
now "ousted” the provincial statutory priorities, as contemplated by Justice Deschamps
inthe paragraph 51 above. This is indeed the Monitor's view, as further outlined below.

A further distinction to be made between Indafex and the questions at hand in the
prasent matter is that the Newfoundland and Labrador legisiature had not, contrary to
Ontario, as appears from the Indalex ruling, incorporated the deeming provisions
Section 32 NL PBA within its distribution scheme pursuant {o ils PPSA.

The reasons of Justice Deschamps in paragraph 52 in fine above merely state that the
Section 138 BIA scheme may, in a CCAA liquidation, give way to the provincially-
enacted priorities, bul also suggest that this could only be the case where the priorities in
question are properly incorporated within a scheme determined by the province's PPSA.
As staled, this is not the case in Newfoundiand & Labrador legisiation.

It also bears noting that, under the Ontarlo legislation, the trigaering event for the
deemed frust to arise is the winding-up of the plan, not the liquidation of the debtor, Te
apply the Objecting Parties' reading of Indalex to the presenl case, one would need to
find that a “liguidation” within the meaning of Sections 8(2) PBSA or 32(2) NL PBA
somehow look place prior to the sale of assets, so that the deemed trust exist at the time
of the sale, the very proceeds of which it is argued would then be effectively charged by
said deemed trusts,

This 1s a circular and absurd result, and further highlights the incongrulty that stems from
the Objecting Parties' proposed interpretation of "liquidation” as a moving-targst
triggering event.
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If the Court deems It fit, in its analysis of the present matter, to settle the issue of
whether deamed trusts can arise post-filing in CCAA matters, the Monitor submiis that
the overarching status quo principle underpinning CCAA proceedings commands a
negative response to this question.

The same considerations also inform the submisslons by the Monitor relating to the
paramountey principle, as further detailed herein below.

Even if the CCAA does not incorporate the BIA scheme of distribution, it nevertheless
seeks to preserve the sfatus guo amongst creditors as against the insolvent debtor and
its assets, such that the purported crystallization of statutory deemed trusts post-filing,
and the ansuing assertion of "secured creditor” status with respect to claims that
undeniably remained unsecured as of the date of the initial order, alse raise serious
paramounctly issues.

The Monitor takes the view that following the 2005-2009 Reform and despite certain
comments made by Justice Deschamps in Indalex, a pension deemed trust cannot
validly operate if crystalized only after the issuance of an initial order under the CCAA,
the whole Tor the reasons set out in the following section of this Argumentation Outline.

PARAMOUNTCY AND PROPER INTERPRETATION OF PENSION DEEMED TRUSTS

In their respective argumentation outlines, the Objecting Creditors: (a) place much
raliance on certain extracts of Indalex; and (b) propose to limit certain rules to be found
in Aveos and Century Services in relation only to a deemed trust created in favour of the

Crown,

The Monitor is of the view that it is important to revisit Indalex and also review briefly the
evolution of case law in relation to Crown claims.

Al Indalex Revizited and Grant Forest
In incdalex, Justice Deschamps stated (at paras. 49, 50 and 52) thal.

[48]  The Appellants argue that any provincial deemed trust is subordinate to
the DIP charge authorized by the CCAA crder, They put forward two central
arguments to suppart their contention, First, they suomil that the PBA desmed
trust does not apply in CCAA proceedings because the relevant priorities are
those of the federal insolvenay scheme, which do not include provincial deemed
trusts. Second, they argue that by vitue of the doctrine of federal paramountey
the DIP charge superzedes the PEA deemed frusl.

[80] The Appellants' first argument would expand the holding of Century
Services Ine. v. Canada {Altorney General), 2010 5CC 60, [2010] 3 8.C.R. 378,
50 a5 lo apply federal bankruptcy priorities to CCAA proceadings, with the effect
that claims would be treated similarly under the CCAA and the 84, In Cantury
Services, the Court noted that there are points at which the lwo schemes

converge:

Ancther paint of convergence of the CCAA and the 814 relates to
priarilies. Because the CCAA Is silent aboul whal happens if
reorganizalion falls, the B/4 scheme of liquidation and
distribution necessarily supplies the backdrop for what will
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happen f & CCAA rearganization |s ultimately unsuccessful.
[para. 23]

(-]

[62]  The pravinclal deemed trust under the P84 continues to apply in CCAA
proceedings, subject o the doctrine of federal paramountoy (Crystalling
Invesiments Lid. v. Domgroup Lid, 2004 SCC 3, [2004] 1 S.C.R. €0, at
para. 43). The Court of Appeal therefore did nol err in finding that at the end of a
CCAA liguidation proceeding, priorities may be determined by the PPSA's
scheme rather than the federal scheme set out in the Bi4,

Before importing these comments to the present case, it is critical to emphasize the
following distinctions:

207.1. First, in Indalex the Salarled Plan had been terminated pre-filing and the
applicable wind-up deemed trust under Section 57(4) of the CFBA had been
crystallized prior to the Initial order;

207.2. Second, the validity and priarity of said wind-up desmed trust was specifically
provided by Section 30(7) of the Ontarlo PPSA;

207.3. Thirdly, the CCAA contained at the time no restrictions or specific statutory
protactions in favour of pension claims, the whole as explained more fully below
in Section V.C. of this Argumentation outling;

2074, It shall be noted that although Justice Deschamps referred to these provisions in
her conclusion (at para. 81), these provisions were not described at length or
given effect by the Supreme Court in the Indalex matter,

In their Argumentation Outlines both the N&L Superintendent (AD, at paragraphs 53 to
£1) and Representative Counsel (AO, at paragraphs 142 to 144) insist that the key date
for the crystallization of the OPBA wind-up deemed trust was not the dale of the initial
order, but rather the date on which the sale of assets was approved.

The Monitor disagrees and submits that based on a proper paramounicy analysis
informed by Parliament's clear Intent and choices made in relation te pensien claims as
part of the 2005-2008 Reform, as described more fully below, and based on Gramt
Forest™ discussed below, that pension deemed trust could not be triggered after
May 20, 2015 without disrupting the status quo amongst creditors and granting undue
preference to unsecurad creditors both as of the date of the Wabush Initial Crder and in
the context of eventual bankruptey proceedings.

In Grant Forest, the central question before the Court was whether the debtors were
required to make wind-up payments prior to a petition into bankruptey, The
Superintendent argued that the payments should be made because they were in priority
to claims of the second lien lenders under the OPBA's deemed trust provisions.

T

Gran! Forest Products (ne. (Re), 2013 ONSC 5933 (Grant Forest), N&L Superintendent, BOA, Tab

24,
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Justice Campbell rejected this argument. In reaching his conclusion, he relied en the
Suprame Court of Canada's decision in Indalex and found that a deemed trust cannot
arise once a valid Initial order is made under the CCAA, In his view, once that ocours,
the federal Insolvency scheme is paramaunt and the |nitlal order prevails over a debtor's
abligations under provincial legislation.

Justice Campbell was, however, uncertain as to when a deemed trust that takes priority
would operate and left open the possibility that it could operate from either the date of
the Initial Order or the date of the sale of assets within a CCAA proceeding. In an
andnote, he said:

Endnote 6

It Is not entirely clear from the various decisions In Indalex as 1o precisely when
the deemed trust which can take priorily operales. The date of the Initial Order
was given as one possibillly the cther being the dale of sale of the assets. |n this
case it does not really matter which dale applies as tha Initial Order and primary
assel sale pre-date any deemed trust.

Although the Court of Appeal®™ distinguished Indalex on the basis that the wind-up
deemed trust considerad in (ndalex arose before the CCAA proceeding commenced
while the plans under consideration in Grant Forest had not been declared wound up at
the time the |nitial Order was made, it did not explain how this distinguishing fact
affectad its decision.

Mevartheless, the Court of Appeal did not disturk Justice Campbel’s conclusion that a
deemed trust could not arise afier the Initial Order was granted.

As described above, the termination orders were Issued after the Wabush Initial Order
and the Priority and Suspension Order which suspended the monthly amortization
payments and annual lump sum “catch-up® payments (collectively, Special Payments)
that were coming due.

Accordingly, based on the decisions in Indalex, lvaco™ and Grant Forest, any deemed
trusts claimed by OSF| and the Superintendent in relation to the suspended Special
Payments could net have come into existence untll after the Wabush Initial Order and
Fension Stay ware granted.

Grant Forest indicates that once a stay of proceedings is in place, a deemed trust cannot
arise or operate. In Grant Forest, both Justice Campbell and the Court of Appeal
concluded that wind-up payments are not payments in the ordinary course of business
and, accordingly, were not permitted the Initial Order, which permitted only payments
incurred in the ordinary course of business to be made. Justice Campbell's reasoning is
very helpful in the present case:

[84] It does seem lo me lhal a commitment to make wind up deficiency payments
is not in the ordinary course of business of an insolvent company subject to a

B0

Grant Forest Products fne. v. The Toronto-Dominion Bank, 2016 OMCA 570 (Grant Forost Appeal).

Tab 22.
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Re Ivaco Inc. {2006), 83 OR (3d) 108 (CA), Tab 23,
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CCCA order unless agread to. Even If the obligation could be sald to be in the
ordinary course for an insolvent campany GFF| was not obliged to make the

payments [...] .

[85] This is pracisely the ressen for the granting of a stay of proceeding that is
providad for by the CCAA, Anyone seeking to have a payment mada thal would
be regarded as being outside the ordinary course of business must seek to have

the stay lifted or if it is to be regarded as an ordinary course of business
apligation, persuade the applicant and creditors that it should be made. The
decision of the Supreme Court of Canada in Indalex appears to stand for
the proposition that once a valid Initial Order is made under the CCAA the
Federal insolvency regime is paramount, and absent any agreement or
other Order where there js conflict, the Initial Order prevails over an

applicant's obligation under the provincial statute.”
[Emphasis Added)

The Court of Appeal's findings in fvaco also support the view thal during a stay of
proceadings, a deemed trust cannot operate; In that case, the Court held that there was
no reguirement in law for a court to order the Monitor to segregate deemed trust
amounts during a CCAA proceeading or to order payment of the deemed trust amounts at
the end of the CCAA proceeding.”

B. Parameuntey and Crawn Claims

As previously stated by this Court in the Priority and Suspension Order (at para. 72), the
different deemed trusts created in the Pension Legislation are nol deemed ftrusts in
favour of the Crown, and accordingly the comments of Justice Schrager in Aveos and
apparent reliance on the specific analysis suggested by Justice Fish in Cenlury Services
is subject to caution. This does not however mearn in any way that provincial legislation
and federal legislation are free to create deemed trust in an insolvency context and that
same would not raise possible paramountcy or legislative conflicts to be resolved In the
context of proceedings under the CCAA,

Ir reviewing the key cases dealing with paramountey in relation to the BIA scheme of
distribution, it is ecritical to emphasize the introduction by the way of the 1992
amendments® of the rule set out in Section 86 of the BIA and the exceptions in relation
to certain Crown claims and deemed trusts in favour of the Crown, Up until the 1992
amendments, the only reference lo Crown claims was to be found in Section 136(7)(j)
providing for a preferred status in favour of Crown claims which excluded, according to
the Supreme Court, any provincial effort to either provide secured creditor's status in
favaur of Crown claims or to creale statutory deemed brusts.

In the Samson Bélair case, the Supreme Court declared Inoperative a statutory deemed
trust created by Section 18 of the Social Service Tax Act (R.S.B.C. 1978, c. 388) on the

Az
a3

B4

Grant Forest at paras 94 and 95. See also Gran! Forest Appeal at paras. 137 and 138, Tab 22,

fvaco at para. 69. Tab 23,

See Depuly Minister of Revenue v. Rainville, [1380] 1 5.C.R. 35 (Rainville), Deloitte Hasking and
Sells Lid. v. Workers' Compensalion Board, [1885) 1 5.C.R. 785 (Deloitte), Federal Busingss
Development Bank v. Quebsc (Commission de la santé et de la sécurilé du fravail), [1988] 1 S.CR.
1081; Samson Bdlalr, supra note 60, Husky Ol Operations Ltd. v. MANR., [1995] 3 S.CR. 453
{Husky Oil). N&L Superintendent, BOA, Tab 25.
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basis that it did not possess the affributes of true trust and that the Crown claims could
anly be considered as a preferred claim falling under Section 107(1}()) of the Bartkruptoy
Act {predecessor of Section 136 BIA). Justice Mclachlin (as she then was) for the
majority stated that (at pages 31 and 33) :

With these principles in mind, | turn to the construction of ss. 47(a) and 107(1)()) of
the Bankrupley Act.  The guestion which arises under 5. 47{&) of the Acl concerns
the meaning of the phrase "properiy held by the bankrupt in trust for any other
person”. Taking the words in thelr ordinary sense, they connele a situation where
there is property which can be Identifled as being held In trust. That properiy Is to
be removed fram other assets in the hands of the bankrupt before distribution under
the Bankrupicy Act because, in equity, it belongs to another person. The intention
of Parliament in enacting s 47(a), then, was to permit removal of property which
can be specifically [denfified as_not belonaing te the bankrupt under general
principles of trust law from the distribution scheme established by the Bankmploy
Act,

[]
To interpret s. 47(2) as applving not only to trusts as defined by the general law, but

to statulory frusts created by the provinces lacking the cammaon law attributes of
trusts, would be to permit the provinces o creale their own priorities under the
ankripie and o invite a differential schemea of distribution on bankrupte

provincs to provinge,

Practical policy considerations also recommend this interpretation of the Banknploy
Act, The difficulties of extending s. 47(3) to cases where no spacific property
impressed with a trust can be |dentified are formidable and defy faimess and
common sense. For example, if the claim for taxes equalled or exceeded the funds
in the hands of the trustee in bankruptcy, the trustee would not recover the costs
incurred to realize the funds. Indeed, the trustee might be in breach of the Act by
expending funds to realize the bankrupt's assets. Other difficulties would arise in
tha case of mere than one claimant to the trust property. The spectre is raised of a
person who has a valid trust claim undar the general principles of trust law fo a
spacific piece of propery, finding himself in competition with the Crown claiming a
statutory trusl In that and all the other property, Could the Crown's general claim
pre-empt the prepery interest of the claimant under trust law? Or would the
claimant under trust law prevall? To admit of such a possibilty would be to run
counter io the clear inlention of Pariament in enacting the Bankrptey Act of setting
up a clear and orderly scheme for the distrbution of the bankrupt's assals.

[Cur undarlining, References omitted.)

In Husky Oif, the Supreme Court a majority declared Section 133 of The Workers'
Compensation Act, 1879 inoperative In a bankruptey as il purported to secure the claims
of the Saskatchewan Workers' Compensation Board against the assets of the bankrupt
employer by way of offset. Husky Oil was decided on the basis of the provisions of the
Bankruptcy Act (prior to the enactment and coming into force of the BIA).

The often cited reasons of Juslice Gonthier contains a very useful review of the cases
referred at the time as the quartet (at paragraphs 14 {o 28) and proposed the foliowing
rules {at paragraphs 32 and 38}
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(1) provinces cannot créate priorities between creditors or change the
scheme of distribution on bankruptey under 5. 138(1) of the Bankruptoy Act:

(2) while provincial legislation may validly affact priarities in a non-bankruptay
situation, once bankruptcy has occurred seclion 136(1) of the Bankruplcy Act
determines the status and priority of the claims specifically deall with In thal
section,

(3) if the provinces gould create their own priorities or affect priorities under
the Bankruptcy Act this would Invite a different scheme of distribution on
Bankruptey from pravince to province, an unacceptable situstion; and

(4 the definition of terms such as "secured cradifor”, T defined under the
Bankruptcy Act, must be interpreted in bankruptocy cases as defined by the
federal Parliament, not the provincial legislatures. Provinces cannot affect how
such terms are defined for purposes of the Bankruptoy Act,

L]

Finally, | would observe that while In agreement with the above four propositions
as embodying the reasoning of the quartet, in my view the list would be more
complete with the addition of a fifth and sixth, as follows:

(5) in determining the relationship between provincial legislation and the
Bankruptey Act, the form of the pravinclal interas! created musi not be allowed to
trlumph over its substance. The provinces are not entitled lo do indirectly whal
\hey are prohibited from daing directly,

(8) there need not be any provincial intention to Intrude Into the exclusive
faderal sphere of bankruptcy and to conflict with the order of priorliies of the
Bankrupicy Act in arder to render the provincial law inapplicable. It is sufficlent
that the effect of provincial legislation Is to do so.

Even when we fast-forward to Sparrow Electric, First Vancouver, Century Services and
Aveos to deal with Crown deemed lrusts laking into account the clear restrictions
imperted in 1992 into the BIA at Sections 67 and 86, this Court should remain mindful of
the pre-1992 quintet of cases dealing with paramountey and rendering inoperative any
provincial legislative atlempt to create a statutory security or lien and charge (not subject
to publication and not available generally to other creditors, Rainville and Defoitle,
discussed at paragraphs 11 to 17 of Husky Oif) or to create a deemed trust, not aliowing
a clear identification and seqgregation of assets transferred out of the estate to be held in
trust (Samson Béfair, discussed at paragraphs 23 to 28 of Husky Off). The same
principles should extend to pension claims in view of the clear legislative choices by
Parliament in enacling the 2005-200% Reform, as more fully cutlined below,

e Protection of Pension Claims under Insolvency Legislation

Important changes were made to the BIA and the CCAA in relation to pension claims as
part of the latest comprehensive round of amendments to inselvency legisiation in 2008
and 2009 (the 2005-2008 Reform), which contained mulliple amendments seeking to
afford greater protection in favour of employees Including by way of the Wage Eamer
Protection Program Act, S,C. 2005, c. 47 (the WEPPA) which came Into force on July 7,
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2008,™ the securlty for unpaid wages in bankruptey (Section 81.3 BiA) or in receivership
(Section B1.4 BIA) and the specific regime protecting collective bargaining agreements
(Secticns 65.12 BIA and 33 CCAA).

226. The byzantine structure of the 2005-2009 Reform is summarized as follows by
Patrick Shea:®

The insolvency Reform Act 2005 was Introduced in the House of Commorns
on June 3, 2005 and received Royal Assent on November 25, 2005.* The Act
was intended to: (a) enact the Wage Eamer Frotection Program Aot ® lo
establish a program — the Wage Earner Protection Program or the \WEPP —
o provide compensation for remuneration owing to employees In the case of
the bankrupley or recelvership of thelr employer, and (b) make significant
amendments to the BIA and the CCAA. The Insolvency Reform Act 2005 was
pushed through the House of Commans and the Senate without a detallad
review being undertaken at the committee stage in either House. It was
generally understood that there were Issues with the legislation, and, as a
condition of passing the [nsolvency KHeform Act 2005 without having
undertaken a delailed review of the legislation, the Senate reguired that the
government of the day agree thal the Insolvency Reform Act 2005 would not
be proclaimed inte force before June 30, 2006.° The purpose of this delay was
to provide ar opportunity for the Senate to hold hearings to determine if
further amandments cught to be made {o address concerns thal had been
raised by stakeholders with respect to the insolvency Reform Act 2005.

Subsequent to the Insolvency Reform Acl 2005 receiving Royal Assent, Industry
Canada undertook a process to determine what amendmenls to the Insalvency
Reform Act 2005 or the WEPPA, ar further amendments la the B4 and lhe
CCAA, ought to be made to address various concamns raised by stakehoiders,
This process resulted in further legislation being drafted to make amendments
to the lnsolvency Reform Act 2005, the WERFA, the BlA and the CCAA fo
afddress a number of the concerns raised by stakeholders, On June 13, 2007,
the Insclvency Reform Act 2007" was introduced In the House of Commons as
Bill C-82. Bill C-82 had only received first reading in the Senate when the first
session of the 38th Parllament was prorogued on September 14, 2007, but on
Oclober 28, 2007, the Bill was reintreduced as Bill C-12 and received Royal
Assent on December 14, 2007.° Unforunately, as was the case with the
insolvency Reform Act 2005, no defailad review of (he Insolvency Reforms Act
2007 was undertaken at the committee stage In elther the House of Commons ar
the Sanate.

The amendments made by the Insalvency Reform Aet 2005 and the Insolvency
Reform Act 2007 came inte force in lwo stages. On July 7, 2008, the WEPPA
and certain amendments 1o the BIA came into force® and the remainder of the
amendments to the B4 and the amendmenis to the CCAA came Into force on
September 18, 2008."° To correspond to the corning into force of the WEPPA
and the amendments to the B/A and the CCAA, regulations to the WEFPPA! and
the CCAA"Y were promulgated and the Bankruptey and Insolvency Act General
Rules 12 were amended,

¥ sl/2008-78 and SOR/2008-222,
¥ E. Palrick Shea, BIA, CCAA & WEPPA: A Guide fo the New Bankuplcy & Insolvency Regime,
(Markham, Ont.: LexlsNexis, 2009) at pp. 1-2. Tab 24,
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*An Act fo esfabiish the Wage Earner Profection Program Act fo amend (he
Benkruploy and insolvency Act and the Companies' Creditors Arrangemant Acl and fo
make consequential amendments to ofher Acts, 5.C. 2005, c. 47 (the “Insolvency
Raform Act 20057

Y Bas E. Palick Shea, Bankruptcy & Insclvency Acl, Companies’ Creditors
Arrangerment Act, Bl C-55 & Cornmentary (Markham, Ont Oat: LexisMexis Canada,
2008).

§.C. 2005, c 47, 5. 1 {the "WEFFA").

Sixteenth Report of the Standing Senate Committes on Benking, Trade and
Commarce, November 24, 2005, The report can be located on the Pariament of
Canada's websile at <www.parl go.oa>.

7 5@ 2007, & 36 (the “Insolvancy Reform Act 2007, The insolvency Reform Act
2007 is formally named An act fo amend the Bankruptoy and Insclvency Ach the
Companias’ Creditars Arrangement Acl, the Wage Eamer Protachicon Program and
chapler 47 of the Stalutes of Canada, 2005,

®  See E. Patrick Shea, “The Insolvency Reform Act 2007 - A Review of the Proposed
Commerclal Insalvency-Related Amendments o the Bankruptey and Insalvancy Act
and the Companies’ Creditors Arrangement Act® (2007) 2¥ C.B.R. (5lh) 183, and
Susan Grundy, “Proposad Insolvency Law Amendments — Take Two" OHA
Insolverncy News {February 2007) 5.

©  5\/2008-78. See E. Patrick Shea, *Coming Into Force of the WEPPA and Certain of
the Amendments to the 8IA" insolv. L Nws. (2008) 29; E, Patrick Shea, "Coming into
Farce of the WEPPA and Certain of (he Amendments 1o the 58" (2008) 25 Nal. Insaol,
Review 50; E Palick Shea, “The Wage Eamer Protection Program and the
Employee Chamge" (2008) 24 Insol. News 1; and E. Patrick Shea, "The Wage Eamer
Proteclion Program” (2009) 24 N.C.D. Rav. 21.

W 812009-68.
" SOR/2008-222 (the "WEPP Regulalions”),
™ SOR/2008-219 and SORIZ002-223 (the “CCAA Regulations")

BOCRC. 1978 c 388 (the “General Rules”), The Superintendent of Bankiuptey
amended cerain of the 814 Forms, created new 814 Forms, amended existing
Directives and Issued new Diractives in connection with the coming into force of the
Insalvency Reform Acl 2005 and the insolvancy Reform Act 2007,

The comprehensive changes made wilh respect fo pension claims are nol limited to
Sections B(8) and 36(7) CCAA, as set oul more fully below. These changes included;

227.7.

227.2.

227 .3.

227.4,

Sections B1.5 and 81.6 of the BIA which provide for a pension charge over all of
the debtor's assels 1o secura (a) any unremitted employee pension contributions;
(b) any unpaid employer defined pension contributions; and (c) any unpaid
normal costs as required by the pension legislation, excluding prescribed funding
deficiencies, in a hankruplcy (Section 81.5 BIA) or in & receivership (Section
81.6 BIA),

The priority rules with respect to said pension charge are slightly different under
a bankruptey (Section 81.5(2) EIA) and a receivership (Section 81.6(2)BIA),

The pension charge is also applicable In the evenl an inferim receiver Is
appeinted under Sections 46(1), 47(1) or 47.1(1) BlA, or a 243 BlA recelver is
appointad (Section B1.6(4) BIA);

The preferred claim of employees protected in lhe distribulion bankruplcy
scheme of distribution at Section 136{1)(d) BlA has been amendad {o lake into
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227.8,

227.7,

227.8.
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_FB-

aceount the possible “limited” erosion of the secured creditors’ collateral on
account of the pension charge as provided by Sections 81.5 and 81.6 of the BIA,

Any further erosion of the collateral of the secured creditor on account of unpaid
special costs or wind-up deficit would clearly disrupt the bankruptcy scheme of
distribution;

In the context of a proposal (Section 60{1.5) BIA} or of a plan of arangement
(Saction 6(6) CCAA), a court may not approve or sanction same unless the same
limited pension claims are paid or will be paid in accordance with an agreement
reached by the relevant parties as appraved by the relevant pension regulatar,

Also, in the context of sales of assets outside the ordinary course of business,
either in the context of a notice of intention/proposal (Section €5.13(8) BIA) or in
the context of CCAA proceedings (Section 36(7) CCAA), the Court must also be
salisfied that the same limited pension claims have been paid or will be paid as
provided above in relation to a proposal or a plan of arrangement.

In summary, the same limited protection applies to sales outside the ordinary
course of business (BIA or CCAA), interim-receivership, 243 BIA receivership,
proposal, plan of arrangemenl or bankruptey. also, any statutory protection
extending to special costs and wind-up deficit would run afoul
Sections B0(1.5) BIA, 136 BIA and B(8) CCAA;

In making these changes, Parliament extended the same protection and imposed
the same limitation to provincial pension [egislation;

227.10. Section 6(8) of the CCAA provides that:

(B} If the company participates in a prescribed penslon plan for the
henefit of its employees, the court may sanclion a cempromise or an
arrangement |n respect of the company enly if

{a) the compromise or arrangement provides for payment of the
following amounts that are unpaid to the fund established for the purpese
of the pension plan:

{ an amount equal lo the sum of all amounts that were deducted from
the employees' remuneration for payment to the fund,

(i) if ihe prescribed pension plan is regulated by an Act of Parliament,

(A) an amount equal to the normal cost, within the meaning of
subsection 2(1) of the Pension Benefits Standards Regulations,
1985, that was required to be paid by the employer o the fund, and

(B} an amount equal to the sum of all amounts that were required to
ke paid by the employer to the fund under a defined contribution
provision, within the meaning of subsection 2(1) of the Pension
Banafils Standards Act, 1885,

{C} an amount equal to the sum of all amounts thal were required 1o
be paid by the employer to the administrator of a pooled registered
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pension plan, as defined in subsecticn 2(1) of the Pooled Registered
Penslon Plans Act, and

(i} in the case of any other prescribed pension plan,

(A) an amount equal to the amount that would be the normal cost,
within the meening of subsection2(1) of the Penslon Benefits
Standards Regulations, 1585, that the employer would be required to
pay to the fund If the prescribed plan were regulated by an Act of

Parliament, and

{B) an amount equal to the sum of all amounts that would have been
required to be pald by the employer to the fund under a defined
contribution provision, within the meaning of subsection 2(1) of the
Pension Benefits Standards Act, 1985, If the prescribed plan wers
requiated by an Act of Parliament.

() an amounl egual te the sum of all amaunts that would have been
raquired {o be paid by the employer in respect of a prescribed plan, if

it were requlated by the Pooled Registerad Pension Plans Acl; and

(b} the court is- satisfied thalt the company can and will make the
payments as required under paragraph (a).

[Our underlining]

It Is also impartant to highlight that these legislatives changes reflect legislative choices
made as part of the 2005-2008 Reform when Parliament specifically considered
extending these provisions to unpaid special costs and wind-up deficit, but refused to do
so, the whaole as set out below.

228.1. In Indalex, even though these new provisions were not apphicable given they
care into force after the commencement of that case (and hence are not fully
considered and should not necessarily be read into the different siatements
made by the Court in other parts of ils decision), Justice Deschamps in her
cenclusions comments as follows said legislative choices:

[81] There are good reasons for giving speclal protection o mambers
of pension plans in insolvency proceedings. Parliament considered daing
so before enacting the most recent amendments to the CCAA |, but
chose not to (An Act fo eamend the Bankruptey and Insolvensy Acl, the
Companies’ Creditors Arangement Act, the Wage Eamer Preleclion
Program Act and chapter 47 of the Stalules of Canada, 2005, 5.C. 2007,
c. 38, in force Seplember 18, 2009, 51/2008-68, see also Bill C-501, An
Act ta amend the 8 ankruﬁfcy and Insoivency Act and other Acls (pansion
profsction), 3™ Sess., 40" Parl., March 24, 2010 (subsequently amended
by the Standing Committee on Industry, Science and Technolegy,
March 1, 2011)). A repor of the Standing Senate Committes on Banking,
Trade and Commerce gave the fellowing reasons for this cholgce:

Although the Commitiee recegnizes the vulnerability of
current pensioners, we do not believe that changes to
the BIA regarding pension claims should be made at this
time. Current pensioners cen also agcess retirement
benefits fram the Canada/Cuebhec Pension Plan, and the
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Old Age Security and Guaranteed Income Supplement
programs, and may have private savings and Registered
Retiremant Savings Plans that can provide income for
them in retirement. The desire expressed by some of our
witnesses for greater protection for pensioners and for
employeas currently participating in an occupational
pension plan must be balanced against the Inlerests of
others. As we noted earlier, insolvency — at its essence —
is characterized by insufficient assets fo satisfy
evaryone, and cholces must be mada,

The Committee believes that granting the pension
protection soughl by some of the witnesses would be
sufficiently unfair to other slakeholders that we cannot
recommend lhe changes requested. For exampla, we
feel that super priority status could unnecessarily reduce
the meoneys avallable for distribution to crediters. In turn,
credit availabilily and the cost of credit could be
negatively affected, and all those seeking credit in
Canada would be disadvanlaged.

{Debtors and Creditors Sharing the Burden: A Review of the Bankrupicy
and Insolvency Act and the Companies’ Creditors Arrangement Act
(2003), at p. 98; see also p. 88.)

[82] In an insclvercy process, a CCAA court must consider the
employer's fiduciary obligations to plan members as |heir plan
‘administrator. It must grant a remedy where appropriate. However,
courts should not use equity to do what they wish Parliament had done
through legislation

228.2. The relevant extracts of the 2003 Senate Report” sets-out divergent views of
different partles or group of interest on this very question:

Ancther compensation issue that arises In situations of employer
insolvency is proteclion for pension plans, While the BIA conlains no
provisions regarding unpaid contributions te pension plans, federal and
provincialitarritorial pension standards legislation provide priarities. There
is, however, some question about whether priorities established in
provincialtarritorial leglslation would be protected |n bankruptcy,

Many believe that pensloners are similar lo employees: they are poorly
protected by current legisiative provisions; they lack bargaining power,
and they are relatively unable to assess accurataly the risk of bankruptey
by the employer sponsoring their pension plan.

In funding pensions, there are two issuas to consider: unfundad penslan
liabilities and upremitted periodic coniributions to the pension plan, To
some axtant, unfunded pensien [fabilities should be reduced through the
payments thal must be made following the identification of an actuarial

" Canada, Senate, Standing Senate Committee on Banking, Trade and Commerce, Debtors and
Creditors Sharing the Burden: A Review of the Bankruplcy and Insolvency Act and the Companfes’
Creditors Amangement 4ct. Ottawa: Senate of Canada, November 2003 at pp. 96-88, Tah 25,
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deficlency arising as & consequence of mandatory pericdic actuarial
reviews of registered pension plans.

Regarding pension protection, the Canadian Bankers Assoclation
advocated monthly employer contributions te pension plans and annual
actuarial reviews of pension plans to identify any unfunded liability, In its
view, [f additional pratection is needed for pension conlributions, a fund
would be the most efficlent and effective method.

Organized |abour also spoke lo the Commiltee about penslien protection
for employees. In speaking about reorganizations under the CCAA, the
CAW-Canada told us that "the CCAA should make it abundantly clear
that & Court has no jurisdiction (inherent or ctherwise) to interfere with
the promises enshrined in a collective agreement to adequately fund
{sic) for pension tredits earned while the corporation carries on business
under CCAA coverage, and moraover, that no pension benefit may be
reduced by unilaleral order of a Court. Simply put, an employer operating
under CCAA coverage cannol fake the continuing benefit of services
rendered te it by employees but be excused by the Court from
performing any one of its obligatlons under a collective agreement,
Including the funding of penslons.”

The United Steelworkers of America alse commented on pensions, and
told the Committes that "the Courts have not bean consistent in requiring
that companies operating under CCAA pretection centinue lo contribute
to the pension plans cof their employess. CCAA orders reguire that
employees continue to be paid; there Is ne reason why the CCAA should
not explicitly pratect pension funds which are, after all, deferred wages,"
It advocated a super priority, immediately following federal and
provincialterritorial taxes, for unfunded pension llabilities.

Furthermore, the Canadian Labour Congress argued that “current and
future pensioners cught to be afforded maximum protection in an
insolvency situation [since] of all the parties affected by an insolvency,
current and future pensioners are least able o protect themsalves. ..
[Tlhey are not able lo take security for future indebtedness ... [and] ...
they are not able lo iImpose or even bargain funding terms.”

The labour federation recommended two methods of prolecting pension
accruals: pension insurance or the creation, under the BlA, of a super
priorlty In cases of pension underfunding, either to overdue contributions
and paymants on account of the underfunding or to the overall value of
the solvency deficiency at the time of windup.

For the same reasons that it did not support a super priorily for
employees' unpaid wages, the Canadian Bar Association also did not
favour a super priority for unpaid pension centributions. Instead, it
advocated protection as part of & wage earmer protection fund in the
evenl that Parilament intends fo provide additicnal pretection for these
contributicns.

228.3. More importanily, when Parliament adopled the limited and comprehensive
legislative amendments in relalion to pension claims, it refused to adopt the
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protection sought by way of Bill C-281.% Bill C-281 was submiitted in first reading
on Movember 15, 2004 and on second reading on May 5, 20056, |t purported to
amend the BIA as follows at Section 60(1.3)(a) BIA:

(a)it provides for payment to the workers and former workers,
immediately after court approval of the proposal, of amounts equal to the
amounts that they would be qualified to receive under subsection
136(0.1} If the employer became bankrupt on the date of the filing of the
notice of intention, or propasal if no notice of intention was filed, as well
as wages, salaries, payments In the form of severance ar termination
pay arising under a collective agreement or legislation, commissions,
payments required to eliminate any unfunded liabilities of pension plans
or compensation for services rendered after that date and befare the
court approval of the proposal, logether with, in the case of travelling
salespersons, disbursements praperly Incurred by those salespersons n
and about the bankruptl's business during the same period; and

and at Section 136 BlA:

136. (0.1) Before the sefflement of any claims of secured creditors In
respect of any security taken or granted and any claims described in
subsection (1), the proceeds realized from the properly of a bankrupt
shall be applied to amounts owed to workers or to othar reciplents for the
benefit of workers, including wages, salarfes, payments in the form of
severance or lermination pay arising under a collective agreemenl or
legislation, commissions, compensation, benefits and other payments,
including payments required 1o eliminate any unfunded liabilities of
pension plans thaet provide benefits to workers: These amounts are
deemed to be a first charge on every realizable asset of the bankrupt,
despite any security laken or granted to any other person

{0.2) For the purposes of subsection (0.1},

(&) despite any provision of any contracl or agreement under which a
warker is employed, any amounts referred to in subsectian (0.1) owed to
the worker or to any other racipient for the benefit of workers are deamead
to have accrued as of the date of bankruptey, and the trustee shall, with
the approval of the court, determine the portion of thase amounlts that
had been earned at the time of the bankrupley, and

Bill C-281, An Act to amend the Bankruptcy and (nsolvency Acl, {he Canada Business Corporations
Act, the Employmant Insurance Acl and the Employmani Insurance Regulalions, 1st Sesslon, 38th
Parliament, 2004, See also Blll G-270, An Act ta amend the Bankrupley and Insalvency Acl the
Canada Business Comporations Act, the Employment Insurance Act and the Employment Insurance
Regulations, 1st Session, 39th Parliament, 2006, Bill C-223, An Act to amend the Bankrupicy ang
insolvancy Act funpaid wages (o have first priorily in distribution), 1st Session, 38th Parliament, 2004,
Bill C-474, A Act fo amend the Bankruptey and insolvency Acl (unpaid wages te rank first in priorty
iry distribetion), 3rd Session, 37th Parllament, 2004, Bill C-253, An Act to amend the Bankruptoy and
insolvency Act (unpaid wages fo rank first in priority In distribution), 2nd Session, 37th Parliament,
2002; Bill C-423, An Act fo amend the Bankrupley and Insalveney Aot {unpaid wages lo rank firsl in
priovity in distribufion), 1st Session, 37th Parliament, 2001-2002, Bill C-203, An Aot fo amend the
Bankrupley and Insolvency Act (unpaid wages ta rank first in priorify in distribution), 1st Session, 37th
Parliament, 2001, Tab 286.
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(B the trustee shall make any payments owed by a bankrupt to a
pension plan that provides benefits to warkers so as to eliminate all
unfunded liabilities of the pension plan and allow the pension plan to
immediately satisfy all of ils cbligations to every member of the plan in
accordance with the terms of the pian.

(0.3) Subsection (0.1) cperates despite any other provision of this or any
other Act of Pariiament or of lhe legisiaiure of a province, and no
securad craditor shall take or disburse the proceeds realized from any
property on which the craditor holds sacurity unless the creditor firsl sets
asgide, in a manner satisfactory to the trustee and approved by the court,

{g) such proportion thal the trustee has ordered and the court has
approved of |he total of all amounts referred to in subseclion (0.1) that
are proven, or

(b) & sum that the trustee has estimated, and the court has appraved, as
sufficient to pay any claims that are likely to be proven under subsection
(0.7).

{2} The portion of subsection 136(1) of the Act before paragraph (a)
is raplaced by the following:

(1) Subject to subsections (0.1) to (0.3} and the rights of secured
creditors, the proceeds realized from the property of a bankrupt shall be
applied in priority of payment as follows:

{3) Paragraph 138(1){d) of the Act is repealed.
{4) Paragraph 136{1}{i) of the Act is replaced by the following:

{0 claims resulting from injuries to workers of the bankrupt in respect of
which the provisions of any Act respecting workers' compensation do not
apply, bul only fo the extent of moneys received from persons
guarantesing the bankrupt against darmages resulling from those injuries;
and

{5} Subsection 136(2) of the Act |s replaced by the following:

(2) Despite section 151, the trustee shall Immediately afler lha
bankruptcy, make payment of the amounts refarred to in subsection (0.1)
that are owed to workers or to other recipients for the benefit of workers
provided that the {rustee shall relain sufficient funds to provide for
administrative costs.x

228.4, When the limited and comprehensive pension legislative amendments were
adopted by Parliament, the federal government Issued different officlal
summaries and documents highlighting as part of the 2008-2008 Reform, the
legislative choices made which excluded the protection by way of a deemed
charge of special costs and wind-up deficit:

Q.5 How does the Bill relate to the Private Member Bill C-2817

. This Bill proposes a comprehensive reform to Canada's
insclvency systam.
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. Bill C-281 only deals with warkers' claims and would provide for
an unlimited super priorty for all employee-related claims, including
pensions. Because of the potentially very large amounts involved, Bill C-
281, if adopted, would adversely  affe edi ilabill
compelitivaness  and would bave negalive Impact over time on
employment and the cantinuation of defined benefit pansion plans.

. The proposed Bill will enhance the protection of employees while
minimizin adver act on cradit.

[...]

2.8  Are penslon plan and pensioners granted betier protection In
bankruptey?

y Iﬂﬂﬁ_ﬂﬂwﬂm&ﬂﬂﬂﬂ_ﬁﬂ@iﬂm&.ﬁﬂ

Insolvency conlext, especially the issue of unfunded liabilifles, which is
more appropriately dealt with under the relevant pension regulatary
sysiem.

. The &ill will, however, contain a new explicit provision to ensure
that arrears in regular pension centributions that have not bg_gu_;gmﬁ!g_ﬁ

o the Eenmgn plan bI the m_g[gjers canstitule & priarity charge over a

asnels is

[Our underlining]

228.5. The detailed comments concerning the relevant provisions of Bill C-56% aiso
clearly reflect these legislative cholces:

Rationalz

Court sanction 15 reguired of any plan of arrangement or compromisa
that is developed by the debtor company and its creditars. Generally, the
court will sanction a plan that has the approval of the majority of creditors
unless It has a grievous, negative effect on one or a small group of
craditors.

The intentlon of the reform is to ensure that the trestment of certain

ciau‘ns be similar_in _beth _the CCAA and the BIA to prevent forum
to defea i ratected for public polic

reasons. Concurrent reforms to the BIA requwe that a court’s ability to
sanction a plan be |imited to an extent to ensure that the freatment of
cartain crediter groups be the same in both the BIA and CCAA,

¥  Canada. Industry Canada. Corporate, insolvency and Competition Law Policy. Archived — Questions
and Answers on the amendments lo the Bankruplcy and Insolvency Act and the Companies’
Craditars Arrangements Acl, September 6, 2011 update (online: hitps/www.lc.ge.caleic/sitelcip-
pdeinsfleng/cl00TE2 . Mml). Tab 27.

% Bill C-55, An Act to establish the Wage Earmer Protection Program Act, to amend the Bankrupley and
Insolvency Aclt and the Companies' Credilors Arrangement Act and to make consequential
amendmants o other Acts, 15t Session, 38th Parliament, 2004,
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Subsection {2) requires Crown approval for any plan of arrangement or
compromise that would not reguire payment of all amounis owed to the
Crown in respect of source deductions relating to Income tax, Canada
Pension Plan and Employment Insurance, including In favour of any
province, that wera outstanding as at the date of the initial application.

Subsection (3) requires Crown approval for any plan of arrangement ar
compromise that would not require payment of all amounts owed to the
Crown in respect of source deductions relating lo Income tax, Canada
Pension Plan and Employment Insurance, Including in favour of any
pravinge, that came due after the date of the initial application,

The limitations creatad by subsection (sic) (2) and (3) currently exist in
the BlA proposal provisions but were not praviously included in the
CCAA, From & policy posilion, there is no reason why the amounts
deducted frem an employees’ remuneration for income tax, Canada
Fension Plan and Employment Insurance should be kept by the debtor
company for its own use rather than remitted to the Canada Revenue
Agency for the purpose intended.

Subsaction (4) prohibits the court from sanchioning a plan of arrangement
or compromise unless the plan requires the payment of all cutstanding
unpaid wage claims of employees and former employees, subject to
monetary limits in the BIA,

A concurrent reform_in the BiA to enhance the protection of wage
earnars’ in respect of unpaid waaes |s reflected in the COARA fo ensura
equal treatment of workers under both statutes. By prohibiting & courl
from sancliening a plan unigss the plan requires the payment of unpaid
wages, the reform ensures equal trealment of wage earner's whether the
employer becomes bankrupt, files a proposal under the BIA or enters

CCAA proceedings.

Subsection (8) prohibits the court from sanctioning a plan of arrangement
or compromise unless the plan requires the payment of specific pension
obllgalions, enumerated in the subsection, cuistanding at the dale of the
hearing to sanction the plan,

Subsection (8) provides that, notwithstanding subsection (5), the court
may sanction a plan if the parties to the pension plan and the relevant
pension regulator agree to alternate financing obligations.

Subsection (si) (5) and (8) mirror the reforms In the BIA. Effectivaly,
pension obligations will need o be accounted for before a court can
sanclion a pian.

Pension rights may form a significant pertion of a wage eamers
compensation from its employer, although it is deferred income. When
the employer undertakes a restructuring under the CCAA, dabts,
including those owed to a pension fund, may be compromised. For wage
earners, a diminution of penslon benefits would have a nagalive impact
on future incame levels.

The intention of the refarm is to provide a higher priority for unremitted
pension contributions. The amounts subjecl to the provision are



- B -

(1} contributions daducted fram employess' salaries but not remitled to
the pension fund, (2) contributions owed by an employer for the cost of
benefits offered under the pension plan, excluding amounts payabla to
reduce an unfunded penslon liabillty, and {(3) coniribulions owed by an
smployar to a defined contribution plan, Obligations relating to unfunded
pension llabilitizs, including special payments or solvency paymenis
ordered lo be paid by a regulator bul not remitted lo the pension fund.
are net intended o be captured by the reform and will nol be given a
higher pricrity. If an unfunded pension liability exists and a clalm s made,
it would ba (reated L

Because court approval Is required before a compromise or arrangameant
is finalized, prohibiting a court from approving it if it does not require the
payment of unremitted pension contributions described above effectively
arants a super-priority to the pension contribution amoeunts. The super-
priority, howewver, is limited by the operation of subsection (6).

Subsection (6) provides fiexibility to allow for a compromise of pension
contribution obligations where the partles agree, It is expecied that the
provision will be used in limited circumstances where lhe parlies agree to
reduce pension benefits, which would reduce the emplover's obligations:
Requiring full payment of pre-filing contributicns would not make sense
in that circumstance.

The nature of pension reguiation n Canada also affecls aspects of the
section — pensions may be regulated federally or provincially, The
section must capture kinds of pensions described n the federal and
provinclal |eglslation. Prescriblng pension plans that will be subject to this
section provides greater flexibilily to ensure that the appropriate pansion
plans are l':.apturrav::f_5l1

[Our underlining]

228.6. The Clause by Clause Briefing Book also explains Parliament's decision not to
give priority to the provincial deemed trusts:

Pension rights may form a significant portion of a wage earper's
compensation from its employer, although it s deferred income. When
the employer undertakes a restructuring under the CCAA, debts,
including these owed to a pension fund, may be compromised, For wage
earners, a diminution of pensicn benefits would have a negalive impact
on future incema levels.

The Intentlon of the reform is to provide a higher pricnly for unremitted
pension contributions. The amounts subject to the provision are (1)
contributions deducted from employees’ salaries but not remitled to the
pension fund, {2) contributions owed by an employer for the cost of
benefits offered under the pension plan, excluding amaunts payabls to
reduce an unfunded pension liabllity, and (3) contributlons owed by an
employer to a defined contribulion plan. Obligations relating to unfunded

' Canada. Industry Canada, Corporate, Insolvency and Competition Law Policy. Bill C-55: ¢lause by
clause analysis. Treatment of tax, wages and pension claims, Bill Clause No. 126 — CCAA Section &
{onling: https:fwww.ic.ge.caleicsitelclip-pdel.nsffeng/cl00908 . himl#oill126). Tab 28.
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pansion liabilities, including special payments or solvency pa yments
ordered to be paid by a regulator bul not remitted to tha nensmn fund,
ara not intended to I he ref

higher prigrity. If an unfunded pension liability exists and a claim is mgg

it would be treated as an unsecured debt.

[Emphasis Added]
[, Paramountey and Pension Claims: Analysiz ofthe Monitor
(1) Introduction

The N&L Superintendent contends that the deemed trusts under the NL PBA and SPPA
have not been rendered inoperative by the doctring of federal paramountcy because
provincial law continues to apply in CCAA proceedings.

There is no question that provincial law continues to apply In CCAA proceedings.
However, as the N&L Superintendent correctly peints out, provincial law applies only if
the federal doclrine of paramountey is not triggered, **

[43] [...] In any event, so long as the doclring of paramountey |8 not triggered,
federally regulated bankruptey and insolvency proceedings cannot be used to
subvert provincially regulated property and civil rights. [...]

FParamountcy Is triggered when a conflict arises batween a valid federal law and a valid
provincial law.™

A conflict arises In two clreumstances:

(a) There Is an operational conflict because it is not possible to comply with both the
federal and provincial laws,

(b} Althiough il is possibie to comply with both the federal and prmfmcta! Iaws the
operation of the provincial law frustrates the purpose of the federal law. ™

(ii) Operational Paramountcy

The fundamental tesl for determining whether an operational conflict exists between
provineial and federal legislation was succinctly described in Mulliple Access Lid. v.
MeCutcheon™ and most recently approved by the Supreme Court of Canada in Lemare
Lake™ and Alberta (Attorney General) v. Moloney :

a2

53

G4
o5

Crystalline Investments Lid v. Demgroup Lid., [2004] 1 SCR 60 at para. 43, NEL Superintendent,
BOA, Tab 22.

Saskalchewan (Altorney General) v, Lemare Lake Logging Ltd, 2015 SCC 53 (Lemare Lake) al
paragraph 15. N&L Superintendent, BOA, Tab 33.

Lemare Lake at para. 17,

Muiltinte Acoess Lid. v. MeCutcheon, [1982] 2 SCR 161,

Lemare Lake at para. 18,
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[18] Whal is considerad to be the first branch of the test was described as follows
In Muitiple Access, the seminal decision of the Courl on thls lssue:

In principle, there would seem to be no good reason to speak of paramountay
and preclusion except where there is actual conflict in operation as where one
enactment says "yes" and the other says "no”; the same citizens are being told to
do inconsistent things”; compliance with one is defiance of the other, * [Court's
Emphasis]

234. In Indalex, the Supreme Court of Canada recognized (without actually acknowledging
that it was doing so) that an operational conflict existed between provincial law and the
Initial Order made pursuant to the CCAA (at paragraph 60) :

{601 In this case, compliance with the provincial law necessarily entails dafiance
of the order made under federal law. On the one hand, s, 30(7) of the PPSA
reguired & part of the proceeds from the sale related to assets described in the
provincial statute o be paid to the plan’s administrator before other secured
creditors were paid, On the other hand, the Amended Initial Order provided that
the DIP charge ranked in priority to "all other security interests, trusts, liens,
charges and encumbrances, statufory or otherwise® (para. 45). Granting priority
to the DIP lenders subordinates the claims of other stakeholders, including the
Pian Members. This courl-ordered priority based on the CCAA has lhe same
effect as a statutory priority. As a result of the application of the doctrine of
federal paramountey, the DIF charge supersedes the deemed trust,

(i) Frustration of Purpose

235.  Even if there is no operational conflict between the provincial law and the federal law,
there may nevertheless be conflict under the second branch of paramountey if the
operation of the provincial law frustrates the purpose of the federal law.*

236. To determine whether provingcial legislation frustrates the purpose of federal legislation,
two guestions must be resolved:

a) What is the purpese of the federal legislation?

b) What is the effect of the provincial |leaislation (i.e., is it incompatible with the
federal legislation)?

237, The Supreme Couwrt of Canada explained the lest in Quebec (Altarmmey Gensrall v.
Canadian Owners & Pilots Association :*

[8€] The question, therefore, is whether the provincial lagislation is incompatible
with the purpose of the federal legislation. [...) The party seeking to invoke the
doctrine of federal paramountey bears the burden of proof [...] That party must
prove that the impugned lsgislation frustrates the purpose of a federal
enaciment. To do so it must first establish the purpose of the relevant federal

T Alberta (Attorney General) v. Moloney, 20156 SCC 51 at para. 18, N&L Superintendent, BOA, Tab 14.
% | emare Lake al para. 19.

" Quebec (Attomey General) v. Canadian Owners & Pilols Association, [2010) 2 §.C.R. 536 at para 66,
MEL Superintendent, BOA, Tab 30.
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siatute, and then prove that the provincial legislation is incompatible with {his
purpose. [...]

[Cur underlining]

If the relevant provinclal law is incompatible with the purpose of the relevant federal law,
a court can conclude that the provincial law frustrates the purpose of the federal law
“aven though it does ‘not entail a direct viclation of the federal law's provisions: [...] """

With respect to the desmed trusts created under the NL PBA and SPPA, there is no
operational conflict between the provincial legislation and the federal CCAA. It is
possible for a deemed trust to exist under the NL PBA or the SPPA without an
operational conflict arising. In other words, compliance with the provincial NL PEA or the
SFPA does nol necessarily entail defiarce of the faderal CCAA.

The Monitor believes that although there is no operational confiict between the NL PBA
and the CCAA and the SPPA and the CCAA, the doctrine of paramountcy appllies
because the NL PBA and the SPPA frustrate the purpose of the CCAA,

{iv)  Purpose of the CCAA

Justice Deschamps described the purpose of the CCAA as follows In Century Services
(at paragraphs 14-15 and 22-23) :

[14] Access to the CCAA s more restrictive. A debtar must be a company with
llabilities in excess of 35 millicn. Unlike the 814, the CCAA contains no provisions
for liquidation of a debtor's assels i rearganization fails. There are three ways of
exiting CCAA proceedings. The best oulcome s achieved when the stay of
proceedings provides the debtor with some breathing space during which
solvency Is restored and the CCAA process terminates without reerganizatian
being needed. The second mosl desirable outcome occurs when the deblar's
compromise ar arrangement Is accepled by its creditors and the recrganized
company emergas from the CCAA proceedings as & going concern, Lastly, if the
compromise or arrangement falls, either the company or its creditors usually
seek to have the deblor's assels liguidated under the applicable provisions of the
814 or to place the debtor into receivership. As discussed In greater detail below,
the key difference. between the reorganization regimes under the 814 and the
CCAA is that the latter offers a more flexible mechanism with greater Judicial
discretion, making Il more rasponsive to complex reorganizations.

[15] As | will discuss al arealer lehgth below, the purpose of the COAA —
Canada's first reorganization statute — is to permit the deblor to continue o
carry an business and, where possible, avoid the sccial and economic costs af
liguidating its assets. Proposals to craditors under the 814 serve the same
remedial purpose, though this is achieved through & rules-based mechanism that
offars less flexibility, Where rearganization |s Impossible, the BIA may be
employed to provide an orderly machanism for the distribution of a deblor's
assets to satisty creditor claims according to predetermined priority rules,

[...]

oD

Alberta {Allornay General) v. Moloney, supra note 97 at para. 25.



Fiir s 5

[22] While insolvency proceedings may be governed by different statulory
schemes, they share some commonalities. The most prominant of these is the
single procesding model The nature and purpose of the single proceeding model
are described by Professor Wood In Bankrupley and Insolvency Law :

They all provide a collective proceeding that supersedes the
usual civil process avallable to credilors to enforce their claims,
The creditors' remedies are collectivized in order to prevent the
free-for-all that would otherwise prevail if creditors were
permitted to exarcise their remedies. In the gbsence of a
collective process, each creditor |5 armed with the knowledges
thal If they do nol sirke hard and swilt to seize the deblor's
assets, they will be beat out by other creditors. [pp. 2-3]

The single proceeding model avoids the inafficlency and chags that would attend
insolvency if each creditor initiated proceedings to recover its debt. Grouping all
possible actions against the debtor into a single proceeding controlled In a single
forum facilitates negetiation with creditors because it places them ali on an equal
foating, ralher than expesing them lo the risk that a more aggressive creditor will
realize its claims against the debtor's limited assets while the olher oreditors
attempt a compromise, With a view to achigving that purpose, both the CCAA
and the B/A allow a court to order all actions against a debtor to be siayed while
a compromisa is sought,

[23] Another point of convergence of the CCAA and the B4 relates to priorities.
Because the CCAA is silent about what happens if reorganization fails, the 814
scheme of llauidation and distribution necessarily supplies the backdrop for whai
will happan if @ CCAA reorganization Is ullimately unsuccassiul. In addition, one
of the important features of legislative reform of both statules since the
enactment of the B4 in 1962 has been a cutback in Crown priarities (3.C. 1882,
¢, 27, 5. 39; 5.C. 1897, c. 12, ss. 73 and 125; 5.C. 2000, c. 30, s, 148; S.C.
2005, c. 47, ss. 6% and 131; 5.C. 2009, ¢. 33, s, 25; see also Quebec (Revenug)
v. Calsse populaire Desfarding de Montmagny, 2009 SCC 48 (Canlll), [2009] 3
S.C.R. 286, Depuly Minisfer of Revenue v. Rainville, 1979 Canlll 2 {SCC),
[19B0] 1 S.C.R. 35, Proposed Bankruploy Acl Amendments: Report of fhe
Advisory Commiltee an Bankruploy and Insolvency).

[Cur underfining]

242. In Re Métaux Kitco inc., ™" Paquette J.C.S. provided a useful description of the purposes
of Canadian insolvency legislation:

[46) Within the exercise of its powers over matters of bankrupley and insalvency,
Parliament has adopted twa main laws: the CCAA and the BIA,

[47] The CCAA distinguishes itself from the BIA by its remedial objective, It seeks
to avold the devastating effects of bankruptey or the termination of business
cperations. Monetheless, it shares the same philosophy as the BIA. The GCAA
and the BiA form part of an integrated body of insolvency law.

[48] Two chjectives are at the heart of both these laws:

W pétaux Kitco ine. (Arrangement relatif &), 2016 QCCS 444 at paras. 46-50. Tab 29. Upheld in
Arrangarnent relatif @ Métaux Kitco inc., 2017 QCCA 268, Tab 25.
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(1) the financial rehabilitation of the debtor, who is discharged of past
delbts;

(2} the equilable distribulion of the debtor's assels among his or her
creditors in accordance with the order of priority established In the CCAA
and in the BIA,

[49] The first objective s achleved through the mechanism of discharge at the
end of the process, provided for in the CCAA and the BIA. A stay of proceedings
also constitutes a rehabilitation tool in that, among other things, it provides the
debiar with the minimum needad for subsistence,

{50] The principle of equality of creditors, a cornerstone of tha CCAA and the
BlA, stems frem the second objective mentioned previously,

The purposes of the CCAA are achieved through a stay of proceedings which is
designed to maintain the status quo so to allow proceading to be taken under the CTAA
for the benefit of the debtor company and its creditors.’™ The stay of proceedings
applies not only to pre-filing creditors, but also to post-filing creditors who assert claims
against the debtor company., '™

v} Effect of the NL PBA and the SPPA

The NL PBA and the SPPA do not purport to create a true trust. As the Supreme Court
of Canada found in Sparrow Electric, a statutorily created deemed trust is not a true trust
as the subject matter of the trust cannot be identified from the date of the creation of the
trust, A statutorily created deemed trust does not segregate and protect the funds in the
manner of a frue trust (Le., the assets of a true trust do not form part of the bankrupt's
astate.'™ Accordingly, the deemed trusts would be subject to CCAA priorities.

The principle that creditors of a class must be treated equally in an insolvency dictates
that one ereditor or group of creditors cannot obtain an undue advantage over other
creditors unless the CCAA or the BIA expressly authorizes it.""® According to
Justice Paquette (at paragraph 56}, J.C.S,, "a change in the order of priority established
by the BlIA or CCAA, not expressly provided for by law, is deemed contrary to that
principle.”

As this Court found in the Priority and Suspension Order, while Sections B(6) and 38(7)
of the CCAA create a pricrity in the CCAA context for normal payments, special
payments are unsecured claims under the CCAA, As stated by this Court (at
paragraph 74):

[74] It is difficult to reconclle Sections 8(6) and 38(7) CCAA wilth a broad
interpretation of Section B(2) PBSA. Why would the legislator give specific

92 Northland Properties Lid., Re, 73 CBR (NS) 141 (BCSC), 1888 CanLll 3247 (BC SC). Tab 30. See
also Newfoundland and Labrador v, AbllibiBowater Inc,, [2012] 3 SCR 443 at para 21. Tab 31,

9 joR Commercial Real Estate (Regina) Lid. v. Bricore Land Group Lid., 2007 SKCA 72 at paras 36-
47. Tab 32.
0% Sparrow Electric at para 31. See also Aveos at paras. 57-58.

105

Métaux Kitco inc. (Arrangement relatif 8), 2016 QCCS 444 al para 54. Tab 29.
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protection to the normal payments by amending the CCAA in 2008 If the deemed
trust protecting not only the normal payments but also the special payments was
affective in the CCAA context? Why would the legislator not protect the special
paymenls under Sections 6{6) and 36(7) CCAA If they were already protected
under a deemed trust? What happens lo the deemed Irusl for the special
paymenis if there is an arrangement or an asset sale? Because both sfatutes
weare adopted by the same legisiator, we must try to determine the legislator’s
intent,

Any attempt by a province to legislate priorities for unpaid special payments and wind-up
deficiencies is an attempt by the province to do Indirectly what it cannot do diractly, As
Justice Mesbur of the Ontario Superior Court of Justice pointed out, "This is a matter
solely within the sphere of federal legislation."'®

The provincial deemed trust purports to create a security interest that is not currently
recognized in the CCAA. "™ As such, permitting the payment of lthe special paymenls out
of the amounts deemed to be held in trust would result in giving a preference to
unsecured pension creditors that is not contemplated by the CCAA.

Based on the foregoing, the conclusion that Parliament did not intend to protect
unfunded pensicn liabilities in a CCAA insolvency is unaveidable, In the cireumstances,
the granting of prierity to the provinclal deemed trusts as the N&L Superintendent has
requasted would allow the provincial legislation to frustrate the purposes of the CCAA
and, in particular, the previsions of the CCAA that protect only certain types of pension
payments.

QUESTIONS AND POSITION OF THE MONITOR

Based on the feregeoing, the Monitor hereby submits that this Court should answer as
follows to the questions raised by the Pension Motion:

Liguidation giving rise to a liguidation deemed trust

1. What Is the proper meaning of "liquidation” pursuant to subsections 8(2) PESA
and 32(2) NL PBA?

2. Did a “liquidation” within the meaning of subsections 8(2} PBSA and 32(2) NL
PBA occur prior or since the Wabush Initial Order?

Answer: Liguidation as a trigger must be given a strict meaning and must relate to
certain event objectively ascertainable. CCAA preceedings is not a "lrigger evenl” and in
itself does not constitute a “liquidation”,

3 Would such a llguidation deemed trust (...} be effective if triggered by a
"liguidation” occurring after the Wabush Initial Order?

Y8 Harbert Distressed (nvestment Fund, L.P. v. General Chamical Canada Lid., supra note 52 at para.
70. Tab 10,

107

Bloom Lake, g.p.l. (Arangement relatif g), 2015 QCCS 3084 at para 107, Representative Counsel,
BOA, Tab 1.



281.

S

Answer: No, as decided in Grant Forest and lvaee, Indalex must now be applied on the
hasis of paramountcy analysis that reflect the clear legislative cheices in relation to
pension claims that result from the 2005-2008 Reform. These legisiative choices must
also inform the interpretation of the PBSA.

Deficit upon lermination

4, Absent CCAA or BIA proceadings with respact to an employer, could the full
amount of the deficit upon termination of a defined benefit pension plan be
subject to a desmed frust pursuant to either of the PESA or the NL PEA?

Answer: The wind-up deficit is not cover by Section 29(6.5) of the PBSA or Section 49
of the SPPA. This is not controversial and accepted by OSF| and Relraite Québec. With
respect to Section 32 of the NL PBA, the Monitor is also of the view that it does not
cover the wind-up deficit, based on a proper and contextual interpretation of Sections 32
and 61 of the NL PBA.

o Would such a wind-up deficit deemed trust be effective if triggered by a
termination occurring after the Wabush Initial Order?

Answer: No, as decided In Grant Forest and /vaco. Indalex must now be applied on the
basis of paramountcy analysis that reflect the clear legislative choices made In relation
to pansion claims that result from the 2005-2009 Reform. These legislative choices must
also inform the interpretation of the PBSA.

Enforcement or recognition of a NL PBA deemed frust charging assets lgcated in
Québsc

G Is the deemed trust arising under the NL PBA specifically or implicitly limited to
assets of the emplover located in Newfoundland & Labrador?

Answer: No, Mo resfrictions to that effect in the NL PBA,

7. Could this Court nonetheless recognize and enforce a PBA deemed trust against
assels located in this Province (or the sale proceeds standing in their stead)?

Answer: Mo basis for a Quebec court to apply Newfoundland and Labrader [egislation
on & matter of property and priority over tangible property located [n Quebec and

specifically with respect to real property subject to unpald municipal taxes. Morsover,
none of the pension deemed trusts (NL PBA, PBSA or SPPA) incorporate Sparrow

Electric Amendment.

The Monitor submits that this Court will also nesd to consider the scope, validity and
effectiveness of the lien and charge of the Replacement Plan Administrator (Section
32(4) of the NL PBA).

Position of the Monitor: Section 32(4) merely mirrors 32(1) to 32(3) of the NL PBA. As
such, the same analysis apply to the scope and pessible triggering of the lien and
charge, as to the deamed trust. In addition, the Ontario Court of Appeal has ruled in
Harbert Distressed Investment that similarly worded lien and charge did not make the
Administrator a "secured creditor”.
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252,  In answering these questions, the Court will also need to consider the proper scope of
application of Pension Legislation.

Position_of the Menitor: The applicable slatutory provisions, the DB Plans, the
applicable Memorandum of Agreement (R-22) and lhe relevant case-law dictate that: the
NL PBA deemed trust should apply only to "Newfoundland" emplayees to the axclusion
of "federal" employees, the SPPA deemed ftrust should apply only to "Quebec
employees" ta the exclusion of "federal employees”; and, the PBSA deemed trust should
apply In favour of "federal” employees. The Monitor is of the view that the “reverse
paramountsy” argument has no merlts, as it based on unwarrapted extension of the
proper scope of Sectlon 94A of The Constitutional Act and it (s ousted by Section 5 of
the NL PBA: the position of the Menitor is comforted by the pension muiti-jurisdictional
agreements.

THE WHOLE RESPECTFULLY SUBMITTED,

Woniréal, June 14, 2017

' ¥ ; .
L.."Cl' }f.'r'- I:\'\_'C‘-"'_.f H"-,_'_,l‘._;:f'n‘l'l'l ll i -..~1-:IL.L-l Ll T

NORTON ROSE FULBRIGHT CANADA Lir

(Mtre Sylvain Rigaud, Mire Chrystal Ashby and
Mire Marie-Laurence Lefebvre)

Attarnays of the Monitor FTI Consulting Canada Inc:

1 Place Ville Marie, Suite 2500

Montréal (Quebec) H3B 1R1

Telephone: {514) 847-4747

Fax: (514) 286-5474

E-maile; sylvain rigaud@nortonrosefulbright.com,
chrystal.ashby@nortenrosefulbright.com,
marig-laurence.lefebvre@nortonresefulbright.com
Motifications-mil@nortonrosefulbright.com

Cur reference: 01028478-0002



CANADA

PROVINCE OF QUEBEC
DISTRICT OF MONTREAL

N°: 500-11-048114-157

SUPERIOR COURT
Commergial Division
(Sitting as a court designated pursuant to the Companies’

IN THE MATTER OF THE PLAN OF COMPROMISE OR
ARRANGEMENT OF:

BLOOM LAKE GENERAL PARTNER LIMITED
QUINTO MINING CORPORATION

8568391 CANADA LIMITED

CLIFFS QUEBEC IRON MINING ULC
WABUSH IRON CO. LIMITED

WABUSH RESOURCES INC.

Petitioners
and-

THE BLOOM LAKE IRON ORE MINE LIMITED
PARTNERSHIP

BLOOM LAKE RAILWAY COMPANY LIMITED
WABUSH MINES

ARNAUD RAILWAY COMPANY

WABUSH LAKE RAILWAY COMPANY LIMITED

Mises-en-cause
{Collectively the "CCAA Parties”

-and-
FTI CONSULTING CANADA INC.
Monitor
-and-
MOELIS & COMPANY LLC
Wise-en-cause

CCAA PARTIES' OUTLINE OF ARGUMENTS
(In support of the Motion by the Monitor for directions (docket #385))




The Monitor's Motion for Directions with respect to Pensions Claims (the "Motion") was

INTRODUCTION'

notified to the Service List an September 20, 2016;

By way of its Motion, the Monitor seeks instructions with respect to the adjudication of
pension claims arising out of the CCAA Parties’ two defined benefit pensions plans (the
‘Pension Claims"). More specifically, the Monitor seeks to establish the priority rank, if
any, to be afforded to said Pension Claims as a result of the application of deemed trust

provisions of applicable pension legislation.

In an Order rendered on June 8, 2015 (the "Comeback Order"), the Honourable Justice
Hamilton, J.5.C., granted priority to CCAA Charges ahead of all Encumbrances,
including, infer alia, trusts and deemed trusts, as appears from paragraph 5 of said
Comeback Order;

ORDERS that paragraph 47 of the Wabush Initial Order shall be amended
as follows:

47 DECLARES that each of the CCAA Charges shall

In so doing, Justice Hamilton reserved the rights of the Government of Newfoundland
and Labrador and the Government of Canada to contest the priority of the Interim
Lender Charge over statutory deemed trusts, if any, as described at paragraph 6 of the
Coemeback Order:

RESERVES the rights of Her Majesty in right of Newfoundland and
Labrador, as represented by the Superintendant of Pensions, the
Syndical des Metallos, Section Locale 6254, the Syndical des Metallos,
Section 6285 and the Attorney General of Canada te contest the priority
of the Interim Lender Charge over the deemed trusk(s) as set out in the
Motices of Objection filed by each of those parties in respanse to the
Motion, which shall be heard and determined at the hearing scheduled on
June 22, 2015

(3]

(€]

rank ahead of all hypothecs, mortgages, liens,
securily Interests, priorities, trusts. deamed trusts
(statutory or otherwisa), charges, encumbrances or
security of whatever nature or kind {collectively, the
"Encumbrances’) [ ..] affecting the Property of the
Wabush CCAA Parties whether or not charged by
such Encumbrances [...], with the exception of the
Crown deemed ftrusts for sources deductions
described in Section 37(2) CCAA and the sums
that could be subject to a claim under Section 38(3)
CCAA, Faor greater ceriain e CCAA Charges
only extend to assets or rights against assets over
which the Wabush CCAA Pariies hold or acouire

title. and the Interim Lender's Charge is subjsci to
the Permitted Prionty Liens [(as defined in the

Interim Financing Term Sheet).

All capitalized terms not otherwise defined herein shall have the meaning ascribed to them in the

Meotion.



On MNovember 5, 2015 Justice Hamilton issued the Claim Procedures Order (as
amended on November 18, 2015}, which approved and established a procedure for the
filing of creditors' claims against the CCAA Parties and their directors and officers, as
appears from the Claims Procedure Order, a copy of which has been filed by the Monitor
as Exhibit R-2.

THE FACTS

According to the affidavit of Mr. Terence Watt® one of the Salaried Representatives, the
membership breakdown of the employees (former active members) and retirees per
jurisdiction is the following:

Salaried Plan | Union Plan ~ Total |
Mewfoundland and 313 1,005 1,318
Labradaor
Québec 323 BE1 890
Other 14 66 80
Total B56 1,732 2,388

According to the Towers Watson report, "Plan Termination as at December 16, 2015,"
filed by the Fetitioner as Exhibit R-26, which is currently under review by the regulators,
and as summarized in paragraph 43 of the Monitor's Motion, the following amounts are
due to the Salaried and Union DB Plans:

Salaried DB Plan Union DB Plan

Normal Cost Payments

Pre-filing $0 $0

Post-filing 30 %0

Total 50 50
Special Payments

Pre-ﬁlirjg %3 $146,776

Post-filing $2,185,753 $2,999,924

Total 52,185,756 $3,146,700
Catch-up Special Payments

Pre-filing 50 50

Fost-filing %0 $3,525,120

Affidavit of Mr. Terence Wall, dated December 14, 2016 and filed in support of the Salaried
Employees Representatives’ Response to the Motion by the Monitor for directions with respect to
Pension claims and the transfer of certain questions to the Supreme Court of Newfoundland and
Labradar regarding the interpretation of the deemed trust priority provisions in the NPBA (Tab 1)



Total $0 $3,525,120

Estimated Wind-up Deficiency $27 450,000 B27 486,548

WHICH LAW APPLIES TO THE PENSION PLANS?

The two plans (collectively “the Plans”™) are subject to the laws of several distinct
jurisdictions. The position of the CCAA parties on this issue is outlined below.

As a starting point, each of the following three statutes includes provisions which define
the pension plans and persons to which they apply:

Newfoundland and Labrador PBA®

5. This Act applies to all pension plans for persons employed in the province,
except those pension plans to which an Act of the Parliament of Canada applies.

Québec SPPA’

1. This Act applies to pension plans provided

(1) for employees who report for work at an establishment of their
employer located In Quebec or, if not, who receive their remuneration from such
an establishment, provided, in the latter case, they do not report for work at any
other establishment of their employer;

(2) for employees not referred to in paragraph 1 who, while residing in
Québec and being employed by an employsr whose main establishment s
located in Quebec, work outside Quebec, provided the plans are not governed by
an Act of a |egislative body other than the Parliament of Québec which provides
for a deferred pension.

Federal PBSA®
4 (1) This Act applies in respect of pension plans.

()
{4) In this Act, included employment means employment, other than excepled
employment, on or in connection with the operation of any work, undertaking or
busingss that is within the legislative authority of the Parliament of Canada,
including, without restricting the generality of the foregaoing,

(...
{b) any railway, canal, telegraph or other work or underiaking connecting

a province with another province or extending beyand the limits of a
province

From the last sentence of Section 5§ NPBA, one can infer that the NPBA shall not apply
to the members of the Plans who formerly worked at Arnaud Railway. Section 4(4)(b) of
the federal PBSA clearly indicates that it shall apply to the members who were employed
by Arnaud Railway.

Newfoundland Pension Benefils Act, 1987, SNL1996 Chapter P-4.01 "NPBA")
Québec Supplemental Pension Plans Act, COLR, c. R-15.1 ("SPPA").
Pension Benefits Standards Act RSC 1985, ¢-32 ("PBSA").
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18.

Section 1 of the SPPA clearly provides that the Act shall apply to the members of the
Flans who were formerly employed in Québec (except for those who were employed by
Arnaud Railway).

Finally, and as further detailed below in section 9.2 of this Outline, the attempt by the
Salaried Representatives to extend the application of the NPBA to all the members and
beneficiaries of the Salaried DB Plan by referring to the 2016 Agreement respecting
Multi-Jurisdictional Pension Plans is a patently ill-founded argument for two reasons.
First, the plurality of members of the Salaried DB Plan is found in Québec (as there were
more members in Quebec than in Newfoundland for that plan), Second, the 2018
Agreement was never ratified by Newfoundland.

HAS A DEEMED TRUST BEEN VALIDLY CREATED PURSUANT TO
PROVINCIAL LEGISLATION (NPBA OR SPPA) OR FEDERAL LEGISLATION
(PBSA)?

The existence of a deemed trust protecting the Plans is a guestion that has been
referred by way of reference to the Newfoundland Court of Appeal, despite the fact that,
as stated in the January 30, 2017 judgment issued by this Court, the Superior Court of
Quebec has jurisdiction to adjudicate this issue. However, the real guestion at issue is
not whether a deemed ftrust exists, but rather what, if anything, is protected by this or
these deemed trust(s) and whether such trusi(s) is (or are) effective in the present CCAA
context.

Even if the CCAA Parties were to admit that the rules with respect to deemed trusts
pursuant to the PBSA, the SPPA and the NPBA could apply to the Plan members
located in the relevant jurisdiction or otherwise protected by each relevant law, they
dispute that such rules are effective in an insolvency context. The CCAA parties also
dispute that a deemed trust created by MNewfoundland legislation, such as the one
created by section 32 PBSA, if it were eslablished in the conlext of CCAA proceedings,
can validly charge property located in Québec.

IF A DEEMED TRUST EXISTS, WHAT TYPE OF PAYMENTS DOES IT
PROTECT?

Section 49 SPPA provides for a deemed trust that extends to normal, special and calch-
up payments in connection with the members who formerly worked in Québec.

Section B(1) and (2) of the PESA provides for deemed trusts that extend to normal,
special and catch-up payments in connection with the members who formerly worked at
Arnaud Railway,

Section 32 NPBA provides for various deemed trusts to secure the payment of certain
amounts for the members formerly employed in Newfoundland. These amounts may
include normal costs, special payments and catch-up special payments.

The Salaried Representatives and the USW argue that the deemed trust created
pursuant to section 32(1) () (i) and the obligation to hold amounts in trust created by
section 32(3) extend to wind-up deficiencies. It is to be noted that the Newfoundland
Superintendent of Pensions has not adopted this position in its Outline of arguments.
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On that point, it is the position of the CCAA Parties that, in this case, the wind up
deficiency is not covered for two reasons.

First, both sections 32(1) (c) (i) and section 32(3) protect amounts "due." Section 61(2)
states that on termination of a plan the employer shall make the payments set out in the
Regulations. Section 25.1 (1) of the Regulations provides that the amount that may
become payable pursuant to section 61(2) to cover the wind up deficiency shall be
divided in five equal payments, while section 25.1 (3) provides that the first of these
payments is due no later than 2 weeks after the filing of the report in which the
deficiency will have been calculated. Thus, upon termination of a plan, the amounts
related to the wind up deficiency are not due.

On this guestion, section 32(3) NPBA has to be distinguished from section 57(4) of
Ontario's PEBA. Section 57(4 ) extends fo “"contributions accrued to the date of the wind
up but not yet due,” while 32(1) (c) (ii) and section 32 protect amounts "due.”

Second, section 32(3) NPBA shall not be applied in this matter since the two plans were
not wound up prior to the filing. On that issue, the following statements made by the
Court in Indalex are relevant:

[46] The situation is different with respect to the Executive Plan. Unlike s, 57(3),
which provides that the deemed trust protecting employer contributions exists
while a plan is ongoing, s. 57(4) provides that the wind-up deemed trust comes
into existence only when the plan is wound up. This is & choice made by the
Oplario legislature. | would not interfere with 1t Thus, the deemed trust
entitlement arises anly once the condition precedent of the plan being wound up
has been fulfilled. This is true even if it is cerain that the plan will be wound up in
the future. At the time of the sale, the Executive Plan was in the process of being,
but had not yet been, wound up. Consequently, the deamed trust provision does
not apply to the employer's wind-up deficiency payments in respect of that plan

(58] In the instant case, the CCAA judge, in authorizing the DIP charge, did
not consider the fact that the Salaried Plan's members had a claim that was
protectad by a deemed trust, nor did he explicitly note that ordinary creditors,
such as the Executive Plan's members, had not received notice of the DIP loan
mation

IF A DEEMED TRUST EXISTS, IS IT EFFECTIVE IN A CCAA CONTEXT?

Even though the legal context applicable to deemed trusts created to protect pension
claims is different from the one in respect of deemed trusts created to protect Crown
claims, we submit that one must firstly review the general rules applicable to deemsad
trusts in an insolvency context before focusing back on the treatment of deemed trusts
created to protect pension claims

® Sun Indalex Einance, LLC v. United Steelworkers, [2013] 1 8. C.R 271, 2013 SCC 6 (Tab 2) [Sun
Indalex Finance]
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Treatment of deemed trusts created to protect Crown claims in a CCAA
context

The evolution of the legislation and of case law since Sparrow Electric

The Supreme Court has previously considered a legislative provision in the Income Tax
Act” (the "ITA"), which was substantially similar to section 8(2) PBSA. The Court did so
in the Sparrow Electric decision”, where it ultimately rejected the argument that the ITA
provision created a valid deemed trust.

In Sparrow Electric, the Supreme Court was asked to determine a priority dispute
between the federal Crown and a secured lender in respect of unpaid source deductions
that had not been remitted by the debtor to the federal government. The Crown asserted
and relied on the deemed trust provisions then found in sections 227{4) and (5) of the
ITA in arguing that it had priority over the proceeds of assets of the debior that had been
liquidated in a receivership.

The secured lender in that case, Royal Bank of Canada, had been granted security by
the debtor pursuant to a general security agreement governed by and perfected
pursuant to the Personal Property Security Act of Alberta, and had also been granted
Bank Act security.

The provisions of sections 227(4) and (5) of the ITA In effect in 1997 were substantially
similar to the current deemed trust provisions of the PESA. Sections 227(4) and (5) of
the ITA then read as follows:

(4) Every person who deducts or withholds any amount under this Act shall be
deemed to haold the amount so deducted or withhald in trust for Her Majesty.

(5) Motwithstanding any provision of the Bankruptcy Act, in the event of any
liquidation, assignment, receivership or bankrupicy of or by a person, an amouni
equal to any amount

{a) deemed by subssction %{4) to be held in trust for Her Majesty, ...

Shall be deemed to be separate from and form no part of the estate in liquidation,
assignment, receivership or bankruptey, whether er not that amount has in fact
besn kept separate and apart from the person's own moneys or from the assels
of the estate

Section 8 of the PBSA came into force in 1986. Since that time, the language of section
B(1) has not changed substantively, and section 8(2) has remained unchanged.” The

" Income Tax Act, R.S.C. 1985, c. 1 (5" Supp).
®  [1997)1S.CR.411(Tab 3).

Section 8(1) was amended in 1298 and 2010. Section B(1) originally appeared as "An employer

shall ensure, with respect ta its pension plan, that (a} the moneys in the pension fund, (b) an amount
equal to the aggregate of (i) the normal acluarial cost, and (i) any prescribed special payments, that
have accrued (o date; and (c) all (i) amounis deducied by the employer from members remunearation,
and (i) other amounts due to the pension fund from the employer that have not been remitted o the
pension fund are kept separate and apart from the employer's own maneys, and shall be deemed to
hold the amounts referred to in paragraphs (a) to (c) in trust for members of the pension plan, farmer
members, and any other persons entitled to pension benefits or refunds under the plan.”
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following is a side by side comparison of the 1997 ITA provisions considered in Sparrow

Electric and the current PBSA provisions:

PBSA: 8(1) An employer shall ensure, with respect
to its pension plan, thatl the following amounis are
kepl separate and apart from the employer's own
maoneys, and the employer is_desmed lo hold the

ITA: 227(4) Every person who deducts
or withholds any amount under this Act

shall be_deemed to hold the amount so

deducted or withheld in trust for Her

amounts referred to in paragraphs (a) to (&) in trust

Majesty.

for members of the pension plan, former members,
and any other persons entitled to pension benefits
under the plan:

(a) the moneys in the pansion fund,

(byan amount equal to the aggregate of the
following payments thal have accrued to date:

i} the prescribed payments, and

(i) the payments that are required to be made
under a workout agreement, and

() all of the following amounts that have not been
remitted to the pension fund:

i) amounts deducted by the employer from
membears' remuneration, and

(i} other amounts due to the pension fund from
the employer, including any amounis thal are
required to be paid undar subsection 9 14(2) or
29(B).

(2} In_the ewvent of any liguidation, assignment or
bankruptey of an employer, an amount equal to the
amount that by subsection (1) is deemed 1o be held
in trust shall be deemed to be separate from and
form no part of the estate in liguidation, assignment
or bankruptey, whether or not thal amount has in
fact been kept separate and apart from the
employers own meoneys or from the assets of the

estate ”

[5) Nolwithslanding any provision of the
Bankruptey Act, in_the event of any
liguidation, assignment, receivership or
bankruptcy of or by a person. an

amount equal to any amaunt

{a) deemed by subsection (4) to ba held

in trust for Her Majesty,

Shall be deamed to be separate
from and form _no part of the estate in
liguidation, assignment, receivership or
bankruptcy, whether or not that amount
has _in fact been kepl separate and
aparl fram the person's own monays ar
from the assets of the esiate "

[Emphasis added]

In Sparrow Electric, the Supreme Court held that the deemed trust provisions at section

227(5) of the ITA were an attempt to overcome the loss of a true trust. In the event of a
liguidation, assignment, or bankruptcy, these provisions purported to grant a deemed
trust over amounts equivalent to the amounts that were not set aside in trust by the
debtor:

[38] ... s 227(5) Is a provision designed to minimize the adverse effect upan Her
Majesty from the misappropriation of trust funds held by tax debtors on account
of thelr employees’ tax payable. The provision contemplates an intermingling of
Her Majesty's property with that of a tax debtor’'s, such that the subject matter of



the trust cannot be (or indeed never was) identifiable. To address this
conceptual problem, s 227(5) allows Her Majesty to attach its interest to any
property which lawfully belongs to the debtor at the time of liguidation,
assignment, receivarship or bankruptcy, this properly is then deemed to exist
"separate” and apart from the tax debtor's estate,

6.1.2 Response to Sparrow Electric

3. In 1998, as a legislative response to the Sparrow Electric decision, the Federal
Government replaced sections 227(4) and (5) of the ITA with new sections 227(4) and
{4.1). The history of the amendment was summarized by Justice Deschamps in Century
Services:

[33] In Royal Bank of Canada v. Sparrow Electric Corp., [1997] 1 S.C.R. 411, this
Courl addressed & prionty dispute between a deemed trust for sources
deductions under the ITA and security interests taken under beth the Bank Act,
5.C. 1991 c. 46, and the Alberta Personal Prapery Secunty Acl, S.A. 1988, c. P-
4005 ("PPSAT). As then worded, an ITA deemed trust over the debtor's property
equivalent to the amount owing in respect of income tax became effective at the
time of liquidation, receivership, or assignment in bankruptey. Sparow Electric
held that the ITA deemed trust could not prevail over the security interests
because, being fixed charges, the latter attached as soon as the debtor acquired
rights in the property such that the ITA deemed trust had no properly an which to
attach when it subsequently arose. Later, in First Vancouver Finance v, MN.R.,
2002 SCC 49, [2002] 2 5.C.R. 720, this Court observed that Parliament had
legislated to strengthen the statutory deemed trust in the ITA by deeming it to
operate from the moment the deductions were not paid to the Crown as required
by the ITA, and by granting the Crown pricrity over all securily interests (para,
27-29) (the "Sparrow Electric amendment”),"”

31. The new sections 227(4) and 227(4.1) of the ITA provide as follows;

227(4) Every person who deducts or withhalds an amount under this Act is
deemed, notwithstanding any security interest {as defined in subsection 224(1.3))
in the amount so deducted or withheld to hold the amount separate and apari
from the property of the person and from property heid by any secured creditor
{as defined in subsection 224(1.3)) of that persan that but for the security interest
would be property of the person, in trust for Her Majesty and for payment to Her
Majesty in the manner and at the time provided for under this Act

(4.1) Notwithstanding any other provision of this Act, the Bankruptcy and
Insolvency Act (except sections 81 1 and 81.2 of that Act), any other enactment
of Canada, any enaciment of & province or any other law, where at any time an
amount deemed by subseclion 2Z27(4) to be held by a person in trust for Her
Majesty is not paid to Her Majesty in the manner and al the time provided under
this Act, property of the person and property held by any secured creditor (as
defined in subsection 224(1.31) of that person that but for a security interest (as
defined in subsection 224(1 3)) would be property of the person, equal in value to

the amount so0 deemed to be held in trust is deemed

ia) o be held, from the time the amount was deducted or withheld by the
person, separate and apart from the propery of the person, in trust for

" Century Services Inc. v. Canada (Attamnsy General), [2010] 3 S.C.R. 379, 2010 SCC 60 (Tab 4)
[Century Services).
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Her Majesty whether or not the properdy is subjec! to such a security
interest, and

{b}) to form no part of the estate or property of the perzon from the time
the amount was so deducted or withheld, whethar or not the property has
in fact heen kept separate and apart from the estate or property of the

person and whether or not the property is subject to such a security

iniere:

and is property beneficially owned by Her Majesty notwithstanding any security
interast in such propery and in the proceeds thereof. and the proceeds of such

properly shall be paid to the Receiver General In priority to all such security
interasts. [Emphasis added)]

The amendments to the ITA deemed trust provisions made it clear that the Crown
intended to take priority over security interests in respect of source deductions, no
matter when such security interests arose. Ag noted in Cenfury Services, this was
confirmed by the Supreme Court in First Vancouver Finance v. M.N.R.:

[2B] It is apparent from these changes that the intent of Parliament when drafting
5. 227(4) and 227(4.1) was to grant priority to the deemead trust in respect of
property that is also subject to a security interest regardless of when the security
interest arose in relation to the time the source deductions were made or when
the deemed trust takes effect '

While steps were taken by Parliament to amend the ITA in 1998, as well as similar
changes at the same time to section 23 of the Canada Pension Plan (the "CPP") and
s. 86 of the Employment Insurance Act (the "EIA"), and subsequently in 2000 to the
Excise Tax Act (the "ETA")," Parliament did not take similar steps to amend the
language of the PESA to provide for priority over pre-existing securily interests,
notwithstanding that Parliament chose to make numerous other amendments to other
provisions of the PBSA, including to section 8 in 1998, 2010, and 2012." However, the
provisions of section 8(2) have not been altered since the PESA came into force in 1986,
It is submitted that Parliament has had numerous occasions to make amendments
similar to those made to the ITA, the CPP, the EIA, and the ETA, but has chosen not to
do so. As a result, the reasoning of the Supreme Court in Sparrow Electric applies in the
case at hand.

The deemed trusts created to protect amounts owed to a pension plan are
ineffective in a CCAA context

Is the deemed trust created by the PBSA effective in a CCAA context?
The general rule with respect to the treatment of creditors is that they shall be paid on a

pari passu basis except where specific exceptions are provided by law. The following
statements are found in Re White Birch:

" First Vancouver Finance v. MAN.R., 2002 SCC 49 (Tab 5) [First Vancouver]

income Tax Amendments Act, 19397, Statules of Canada, 1998 c. 19; Sales Tax and Excise Tax
Amendment Act, 1989, Statutes of Canada, 2000, c. 30.

" Statutes of Canada, 1998, ¢. 12, s. 6; 2010, ¢. 12, 5. 1791, ¢, 25, 5. 183: 2012, ¢. 16, 5, 86
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[141] En droit québecois comime en droil canadien, les biens d'une société sont
le gage commun de ses créanciers. s doivent donc élre ulilisés & lavanlage
commun a moins gue, par exceplion ces biens ne soien! dévalus & des
creanciers specifiques.

[142] Les eréanciers de ces creances specifigues seront toujours traifes dans un
contexte d'exception.”

There is consistent case law to the effect that, for a deemed trust to remain effective in
an insolvency context, a specific legislative provision must exist to that effect.

In considering a deemed trust created to facilitate the collection of the goods and
services tax, the Supreme Court made the following statements in Century Services,
statements which were cited with approval in Re White Birch:

[155] Arborant la queslion de la fiducie réputée fouchant la TPS, par rapport & fa
LACC, la juge Deschamps écrira.

[44] En examinant fa question dans lout son contexte, je suis
amenée a8 conclure, pouwr plusieurs ralsons, que ni e
raisonnement ni Je résullal de Tarrdl Olfawa Senalors ne
peuvent élre adoptes. Bien qu'll puisse exister un conflil entre le
hiballé des textes de lol une analyse téléologigue et contextuelle
visant & daterminer fa varitable intention du legisiateur conduft a
la conclusion que ce demier ne sauralt avoir eu lintention de
redonner la prionté, dans le cadre de la LACC, a la fiducie
réputée de la Couronne a l'égard de ses creances relatives & la
TPS quand il a apporié & la LTA, en 2000, la maodification
découlant de 'arrét Sparrow Electric,

[45] Je rappelle d'abord que le légisiateur a manifesté sa volonta
de metire un lerme a la priorité accordée aux créances de la
Couronne dans le cadre du droit de ['insolvabilite. Selon le par
18.3(1) de la LACC (sous réserve des excepfions prévues au
par. 18.3(2)), les fiducies répulées de la Couronne r'ont aucun
effel sous le regime de celte loi. Quand le legisfateur a voulu
proféger cerfaines créances de la Couwronne au moyan de
fiducies reputéas et voulu que celles -of contimuent de s'appliquer
en sifuation dinsolvabilité, il l'a indiqué de maniére explicite el
minutieuse. Par exemple. le par. 18.3{2) de la LACC el le par.
67(3) de fa LFl enoncent expressement que fes fiducies réputées
visant les retenues a la source continuent de P-FO{Z‘UI'-I"B leurs
effels en cas dinsolvabilite. Le legislateur a donc clairemert
éfabli des e ions_a la régle genérale selon laguelle les
fiducies  reputées  nont plus deffel dans uh  contexte
dinsofvabilite. La LACC et fa LF! sont en harmomnie | elles
préservent les fiducies réputées et éfablissent la priorité de la
Couronne seufement a legard des refenues & la source. En
revanche, il n'existe aucune disposition légisiative expresse
permetiant de conclure que les créances relatives 4 la TRS
beneaficient d'un lraitement preferentiel sous le régime de la
LACC ou de la LFl. Alors que les retenues a la source foni
Fobjel de dispositions explicites dans ces deux lois concermant

14

White Birch Paper Holding Company (Arrangement relabtif a), 2012 QCCS
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linsalvabilité, celles -of ne compaortent pas de dispositions claires
el expresses analogues eélablissant une exception pour les
créances relatives a la TPS.

[46] La logigue interme de la LACC va également a l'encontre du
maintien de la fiducie réputée établle dans la LTA & 'égard de la
TPS. Eneffel la LACC impose cerfaines limites & la suspension
par fes Iribunaux des droits de (a Couronne a legard des
relenues & la source, mais elle ne fail pas mention de la LTA
fart. 114). Comme les fiducies répuldes visant les relenues & la
source sont explicitement prolégées par la LACC, I serail
incohérent oaccorder une meilleure profection & fa fducie
reputée atablie par la LTA en l'absence de dispositions expliciles
en ce sens dans ja LACC, Par conséquent, il semble décower
de la logique de la LACC que la fiducie réputes élablie par la
LTA est visee parla renonciation du législateur 8 sa priorité (ar
18.4)

[1586] De son cofé, le juge Fish sera encore plus cfafr sur la survie des fiducies
présumées par rapport & la LACC. Il éenit:

[95] Au cours des dernieres annees, le legislateur féderal a
procéds & un examen appofondl du régime  canadien
dinsalvabilité. Il a refusé de modifier les dispositions qui sont en
cause dans la presente affaire. /| ne nous appartient pas de
nous interroger sur les raisons de ce choix, Nous devons plutdl
considérer la decision du legisialeur de maintenir en vigueur les
dispasitions en question comme un exercice délibéré du pouvair
discrafionnaire de legiférern, pouvolr qui est exclusivement la
sien. Avec egards, je rejeite le point de vue suwivant lequel nous
devrions plutdt qualifier 'apparente contradiction entre la par.
18.3(1) (maintenant fe par. 37(1)) da la LACC et lart. 222 do |a
LTA) damomalie rédactionnelle ou de lacune légisiative
susceptible d'élre corrigee par un fribunal,

{96] Dans le confexte du régime canadien dinsclvabilifé, on
canclul & l'existence dune fducie réputée uniquement lorsque
deux_elements complémentaires sont reunis | en premier lied,
une disposition législalive qui crée la fiducie el, en second lley,
une disposifion de la LACC ou de Ja Lol swr la faillile el
linsolvabilite, L R C. 1985 ch. B-3 (v LFl ») gul confirme
l'existence de la fiducie ou la maintient expliciternent en vigueur.

[Emphasis added]

37.  The statements, made by Justice Schrager in the matter of Aveos,"” also highlight the
need to find specific legislative provisions to maintain the effectiveness of a deemed
trust in an insolvency context:

[71] After examining the legislative history, Deschamps, J. writing for the majority,
held that Parliament did not intend for the C.CAA o protect the Crown's
deemed trust priority for GST claims payable under the Excise Tax Actl
Deschamps, J. stated that where Parliament's intent is to protect deemed trust

"' Aveos Fleet Performance Inc./Aveos Performance aéronautique inc. (Arrangament relatif 3), 2013

QCCS 5762 (Tab 7) [Aveos]
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claims in insolvency matters, Parliament clearly states so.  Absent an express
statutery basis for concluding that GST claims enjoy preferred treatment under
the C.C.AA. (or the BILA), no such protection exists. Fish, J. writing minority
reasons was even more explicit that the protection of a deemed trust claim in an
insolvency requires a statutory provision creating the trust and a provision in the
B.LA or CCAA explicitly preserving the effective operation of the deemed
trust.

[72] In the present case, while Section 8(2) P.B.S A creates the deemed trust,
there is no provision of the C.C A A. that confirms or preserves i,

[73] Parliament has enacted such "preserving” provisions for deductions at
source in Seclion 37(2) CCAA. (see also Section 86(2) B.IA.) This is a
Sparrow legacy amendment. There is na such preservation for the Section 8(2)
P.B.S A deemed trust.

[75] Whatever allure this logic may contain, the reasoning of Deschamps, J. and
Fish, J. in Century does not appear restricted to considerations of Crown deemed
trust though that is the factual background of the case. Deschamps, J. is explicit
in referring to the "general rule that deemed trusts are ineffective in insolvency”

[--]

[B4] The beneficiaries of the pension plan may be vulnerable as the
Superintendent and Aon submit and as such merit protection for their pension
entitltemants as a matter of public policy. However, the balance of competing
policies is a matter for Parliament whose task is to define policy priorities and to
reflect such choices in statutes. As Fish, J. stated in Cenfury, legislative
discretion belongs to Parliament alone and is not to be exercised by the judiciary.

It is clear that the CCAA does not contain any provision that would confirm the validity of
a deemed trust created by the PBSA or any other provincial law to the same effect.

As was the case in Century Services, when seeking to determine what could be the
priority applicable to a deemed trust created by the PBSA in a CCAA context, the Court
is called to interpret two federal statutes. The goal is to seek out the overall intent of
Parliament. Cenlury Services reiterates the principle of statutory interpretation that a
contextual and purposive analysis ought to be applied in order o determine Parliament's
true intent."®

As held in Century Services, "where Parliament has sought to protect certain Crown
claims through statutory deemed trusts and intended that these deemed trusts continue
in insolvency, it has legislated so explicitly and elaborately.”"” No such protection has
been enacted in the CCAA with respect to the PESA deemed trust. A contextual analysis
leads to the conclusion that Parliament did not intend for the PBSA deemed trust to have
any effect in a CCAA proceeding.

it is submitted that the 2009 amendments to the Companies’ Creditors Arrangement Act
confirm this position. The amendments provide for specific protection to pension

16
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(Tah 4),

ibicl, at para. 45.
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obligations at sections 6{6) and 36(7)."" These provisions provide, respectively, that a
compromise or arrangement may only be sanctioned by a Court, and a sale of assets
out of the ordinary course of business may only be approved by the Court, if provision is
made to ensure payment of certain enumerated pension obligations. The obligations
enumerated for such protection consist only of employee deductions and normal cost
contributions. They do not include special payments or wind-up deficiencies.

It is submitted that these specific additions to (and corresponding omissions from) the
2009 amendments to the CCAA, make it clear that Parliament did not intend for special
payments under the PBSA, or any other provincial deemed trust legislation, to have any
priority in a CCAA proceeding."”

In discussing pension plan deficiencies in the context of the amendments to the CCAA
and Bankruptcy and Insolvency Act (the "BIA"), Justice Deschamps, in Sun Indalex
Finance, underscored that Parliament made a deliberate choice not to extend greater
protections to pension claims:

[81] There are good reasons for giving special protection to members of pension
plans in insolvency proceedings, Parliament consideraed daing so before enacting
the most recent amendments to the CCAA, but chose not to (An Act o amend
the Bankruptey and Insolvency Act, the Companies' Credifors Arrangement Act,
the Wage Earner Prolection Program Acl and chapfer 47 of the Statules of
Canada, 2005, §.C. 2007, c. 36, In force September 18, 2008, 51/2008-68; see
also Bill C-501, An Act to amend the Bankruplcy and Insolvency Act and other
Acts {pension protection), 3rd Sess., 40th Parl, March 24, 2010 (subseguently
amended by the Standing Committee on Indusiry, Science and Technology,
March 1, 2011). A report of the Standing Senate Commitiee on Banking, Trade
and Commerce gave the following reasons for this choice:

Although the Committee recognizes the wvulnerabilty of current
pensioners, we do not believe that changes to the BlA regarding pension
claims should be made at this time. Current pensioners can also access
retirement benefits from the Canada/Quebec Pension Plan, and the Old
Age Security and Guaranteed Income Supplement programs, and may
have private savings and Registered Retirament Savings Plans that can
provide income for them in retirement. The desire expressed by some of
our witnesses for greater protection for pensioners and for employess
currently participating in an occupational pension plan must be balanced
againsi the interesis of others. As we noted earlier, insolvency — at its
essence — is characterized by insufficient assets to satisfy everyone,
and choices must be made.

The Committee believes that granting the pension protection sought by
some of the witnesses would be sufficiently unfair to other stakeholders
that we cannct recommend the changes requested. Far example, we feel
that super priority status could unnecessarily reduce the moneys
available for distribution to creditors. In turn, credit availability and the
cost of credit could be nepatively affected, and all those seaking credit in

Companies’ Creditors Arrangement Acl, R.5.C,, 1885, ¢, C-36,

See also recent aricle in the National Crediter Debtor Review: "Whal about Federal Pension
Claims? The Status of Pension Benefits Standards Act, 1985 and Pooled Registered Pension Plans
Act Deamed Trust Claims 1 Insolvency”, 28 National Creditor Debtor Review, p. 25 (Tab B).
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Canada would be disadvantaged. (Debters and Creditors Sharing the
Burden: A Review of the Bankruptcy and Insolvency Act and the
Companies’ Creditars Arrangement Act (2003), al p. 98, sees alsop. 88.)

[82] in an insolvency process, a CCAA court must consider the employer's
fiduciary obligations to plan members as their plan administrator. It must grant a
remedy where appropriate. However, courts should not use equity to do what
they wish Parliament had done through legislation.®” [Emphasis added]

In a recent ariicle, What about Federal Pension Claims? The Status of Pension Benefits
Standards Act, 1985 and FPooled Registered Pension Plans Act Deemed Trust Claims in
Insaivency, the authors conclude that the only proper interpretation of the CCAA and the
PBSA is that the deemed trust is not intended to have any priority in a CCAA
proceeding. The CCAA Parties submit that this conclusion is correct

The above application of the Sparrow Electric reasoning to the PBSA deemed
trust yields the same results as application of common rules of statutory
interpretation. Given that the pension provisions of the BIA and CCAA came into
farce much later than s. 8 of the PBSA, normal interpretation would reguire that
the later |egislation to be deemed remedial in nature. Likewise, since these
provisions of the BIA and CCAA are the more specific provisions, normal
interpretation would take them to have precedence over the general. Finally, the
limited scops of the protection given to pension claims In the BIA and CCAA
wauld, by application of the doctring of implied exclusion, suggest that Parliament
did not intend there to be any additional protection. In enacting BIA subs. 60(1.5)
and B5.13(8) and ss. 81.5 and 81.6 and CCAA subs. 6(8) and 38(7), while not
amending subs. 8(2) of the PBSA by adding explicit priority language or by
removing ihe insolvency trigger), Parliament demanstrated the intent that
pension claims would have protection in insolvencies and restructurings enly to
the extent set out in the BIA and CCAA.

Had Parliament wanted to give priority to the PBSA deemed trust, or any other similar
provincially created deemed ftrust, it has had numerous opportunities since 1997 to
amend the CCAA andfor the PBSA. It has made a deliberate decision not to do so.

The parallel evolution of the relevant legisiation and case law can be summarized as
follows:

1986 Adoption of Section 8(2) of the PBSA,

1897, Sparrow Electric; The Supreme Court holds that the |ITA deemed trust
cannot prevall over security interests because no express priority is
provided for over pre-existing security interests;

Amendment to CCAA: section 18.3 of the CCAA (now section 37) is
added — Desmed trusts in favour of the Crown are nullified subject to
certain exemptions for source deductions claims;

189898:; The "Sparrow Electric Amendment” Parliament enacts section 227(4.1)
of the |TA which expressly provides for priority over security interests,
retroactive to 1924, As well, similar amendments made to EIA and CPP
at same time (and similar amendments to the ETA in 2000),

20
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Sun Indalex Firrance, LLC v. United Steelworkers, [2013]1 S C.R. 271, 2013 SCC & (Tab 2).
fhid, at p. 30,
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2002: First Vancouver The Supreme Court holds, based on the Sparrow
Electric Amendment, that a deemed trust is similar to a floating charge.
The Supreme Court concludes that by the Sparrow Electric Amendmint,
Pariiament has granted priority to the deemed trust for source deductions
over security interests.

2000 Century Services. The GST deemed trust has no effect in a CCAA
context due to the wording of section 18.3 of the CCAA, which doss not
exprassly recognize the GST deemed trust. This is so notwithstanding
that s. 222(3) of the ETA states that the deemed trust created by 222(1)
of the ETA applies despite any other federal act (other than the BIA)

47.  This issue was discussed at length in the matter of Aveos® and the Court adopted the
argument to the effect that the PBESA deemed trust is not effective in a CCAA
proceeding.

48. This is the position that was adopted by this Cour on June 26, 2015!

[74] It is difficult to reconcile sections G(6) and 38(7) CCAA with a broad
interpretation of section 8(2) PBSA. Why would the legislator give specific
protection to the normal payments by amending the CCAA in 2009 if the deemed
trust protecting not only the normal payments but alzo the special payments was
effective in the CCAA context? Why would the legislator not protect the payment
under sections &(8) and 36(7) CCAA if they were already protected under a
deemed trust? What happens to the deemed trust if there is an arrangement or
an asset sale? Because both statutes were adopted by the same |legislator, we
must try to determine the legislator intent. [..]

[78] For all these reasons, the Court concludes that the Parliament's intent is that
federal pension claims are protected only to the limited extent set ought in the
BiA and the CCAA, notwithstanding the potentially broader language in the

PBSA.*
6.2.2 Paramountcy of Federal legislation over Provincial legislation
6.2.2.1 General principles regarding the application of the principle of Federal

paramountcy in an insolvency context

49 In the matter of Sun Indalex Finance,* the Supreme Court of Canada unanimously held
(in three concurrent judgments on this point) that an interim lender charge created by the
Court pursuant to the CCAA may rank ahead of a deemed trust for pension priorities
created by provincial statute by operation of the constitutional doctrine of federal
paramountey, as the Court’s ability to create super-priority for interim lender charges is
crucial to achieving the purposes of the CCAA, even in the context of a liguidating
CCAA,

50. The reasons of Justice Deschamps are most explicit on this point:

¥ Aveos Fleet Performance Inc/Aveos Performance adronautigue inc. (Arrangement relalif &), 2013

QCCS 5762 (Tab 7).

“ Bloom Lake, g.p.l. (Arrangement refatif &), (C.S. June 26, 2015), Montréal 500-11-048114-157,
Hamilton J. (Tab 9).

“  8un Indalex Finance, LLC v. United Steelworkers, [2013] 1 S.C R. 271, 2013 SCC 6 (Tab 2),
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B. Does the Deemed Trus! Supersetle the DIP Charge?

[4B] The finding that the interests of the Salaried Plan's members in all the
employer's wind-up contributions to the Salaried Plan are protected by a deemed
trust doss nol mean that part of the money reserved by the Monitor from the sale
proceeds must be remitted to the Salaried Plan's fund, This will be the case only
if the provincial priorities provided for in s 30(7) of the PPSA ensure that the
claim of the Salaried Plan's members has priority over the DIP charge. [..]

[-]

[31]  In order to aveid a race te iguidation under the BIA, courts will favour an
interpretation of the CCAA that affords creditors analogous entittements. Yet this
does not mean that courts may read bankruptcy priorities into the CCAA at will
Provincial legislation defines the priorities to which creditors are entitled until that
legisiation is ousted by Parliament. Parliament did not expressly apply all
bankruptcy priorities either to CCAA proceedings or to proposals under the BIA
Although the creditors of a corporation that s altempting to reorganize may
bargain in the shadow of their bankruptcy entitiements, those entitlements remain
only shadows until bankruptcy occurs. At the outsel of the insolvency
proceadings, Indalex opted for a process governed by the CCAA, leaving no
doubt that although it wanted to protect its employees' jobs, it would not survive
as their employer. This was not a case in which a failed arrangement forced a
company into liguidation under the BiA. Indalex achieved the goal it was
pursuing. It chose to sell its assets under the CCAA, not the BiA

[52] The provincial deemed trust under the PBA continues to apply in CCAA
proceedings, subject to the doctrine of federal paramountey (Crystaliine
fnvestments Lid. v. Domgroup Lid,, 2004 SCC 3 (CanLll), [2004] 1 S.C.R. B0, at
para, 43}, The Court of Appeal therafore did not err in finding that at the end of &
CCAA liquidation proceeding, priorities may be determined by the PPSA's
scheme rather than the federal scheme sat out in the BIA.

[]

[58] A parly relying on paramountey must "demonstrate that the federal and
provincial laws are In fact incompatible by establishing either that It is impossible
te comply with both laws or that to apply the provincial law would frustrate the
purpose of the federal law” (Canadian Weslern Bank, at para. 76). This Courd
has in fact applied the doctrine of paramouritcy in the area of bankruptoy and

inselvency to come to the conclusion that a provincial legislature cannot. through
measures such as 8 deemed trust, affect priorities granted under federal
legislation (Husky Cif),

[.]

[58]  In the instant case, the CCAA |udge, In autharizing the DIP charge, did
not consider the fact that the Salaried Plan's members had a claim that was
protected by a deemed trust, nor did he explicitly note that ordinary creditors,
such as the Executive Plan's members, had not recelved notice of tha DIP loan
motion. However, he did consider factors that were relevant fo the remedial
objective of the CCAA and found that Indalex had In fact demonstrated that the
CCAA's purpose would be frustrated without the DIP charge. It will be helpful to
guote the reasons he gave on April 17, 2009 in authorizing the DIP charge
((2009), 52 C.B.R. (5th) B1).

(a) the Applicants are in need of the additional financing in order to support
opsrations during the period of a going concern restructuring;
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{b) there is a bepefit o the breathing space that would be afforded by the DIP
Financing that will permit the Applicants to identify a going concern
salution;

{c) there is no other alternative available to the Applicants for a going concarn
salution,

id) a stand-alone scolution is impractical given the integrated nature of the
business of Indalex Canada and Indalex U.S .

(e2) given the collateral base of Indalex U.5., the Maonitor is =atisfied that it is
unlikely that the Post-Filing Guarantee with respect to the U.S. Additional
Advances will ever be called and the Monitor is also satisfied that the
benefits to siakeholders far outweighs the risk associated with this aspect
of the Post-Filing Guarantee:

(f) the benefit to stakeholders and creditors of the DIP Financing outweighs
any potential prejudice to unsecured creditors that may arise as a result of
the granting of super-pricrity secured financing against the assets of the
Applicanis;

{g) the Pre-Filing Security has been reviewed by counse! to the Manitor and it
appears that the unsecured creditors of the Canadian debtors will be In no
worse pasition as a result of the Post-Flling Guarantee than they were
otherwise, prior to the CCAA filing, as a resull of the limitation of the
Canadian guarantee set forth in the draft Amended and Restated Initial
Crder ., . ; and

{h) the balancing of the prejudice weighs In favour of the approval of the DIP
Financing. [para. 9]

[58] Given that there was no alternative for a going-cancern solution, |t is
difficult to accept the Court of Appeal's sweeping intimation that the DIP lenders
would have accepted that their claim ranked below claims resulting from the
deemed trust. There is no evidence mn the record that gives credence to this
suggestion. Not only is it contradicted by the CCAA judge's findings of fact, but
case after case has shown that "the priming of the DIP facility is & key aspect of
the debtor's ability to attempt @ workout" (J. P. Sarra, Rescue! The Companies’
Creditors Arrangement Act (2007), at p. 97) The harsh r=ality is thal lending is
poverned by the commercial imperatives of the lenders, not by the interests of
the plan members or the policy considerations that lead provincial governments
to legislate in favour of pension fund beneficiaries. The reasons given by
Morawetz J. in response to the first attempt of the Exscutive Plan's members to
reserve their nghts on June 12, 2008 are instructive. He indicated that any
uncertainty as to whether the lenders would withhold advances or whether they
would have priority if advances were made did “not represent a positive
development”. He found that, in the absence of any alternative, the relisf sought
was "necessary and appropriate” (2009 CanLll 37908 (ON 3C), 2009 CanLll
379086, at paras. 7-8).

[80] In_this case, compliance with the provincial law necessarily entails
defiance of the order made under federal law. On the one hand, s 30(7) of the
PPSA required a part of the proceeds from the sale relaled to aszels described in
the provincial statute to be paid to the plan's administrator before other secured
creditors were paid. On the ofther hand, the Amended Initial Order provided that
the DIP charge ranked in priority to "all other securty interests, trusts. liens
charges and encumbrances, statutory or otherwise" (para. 45). Granting priority
lo the DIP lenders subordinates the claims of other stakeholders, including the
Plan Members. This couri-ordered priority based on the CCAA has the same




51.

52.

-19-

effect as a statutory priority. The federal and provincial laws are inconsistent, as
they give nse to different, and conflicting, orders of priority. As a result of the
application of the docirine of federal paramountcy, the DIP charge supersedes
the deamed trust.

[Emphasis added]

The decisions rendered by Justices Cromwell and LeBel, respectively, concur with
Justice Deschamps on this issue.™

The Supreme Court recently discussed the application of the paramountey doctrine in
Alberta (Attomey General) v. Molaney:

[18] A conflict is said to arise in one of two siteations, which form the two
branches of the paramountcy test: (1) there is an operational conflict because it
is impossible to comply with both laws, or (2) although it is possible to comply
with both laws, the operation of the provincial law frustrates the purpose of the
federal enactment,

[18] What |s considered to be the first branch of the test was described as
follows in Multiple Access, the seminal decision of the Court on this issue

In principle, there would seem to be no good reasons o
speak of paramountcy and preclusion except where
there is actual conflict in operation as where one
enactment says "yes' and the other says "no”; “the
zame citizens are being told to do inconsistent things”;
compliance with one is defiance of the other.

In Westerm Bank, Binnie and LeBel JJ. refersed to this
passage as ‘the fundamental tesl for determining
whether there is sufficient incompatibility to trigger the
application of the doctrine of federal paramountey”
(para, 71). Under that test, the question is whether there
is an actual conflict in operation, that |s, whether both
laws "can operate side by side without conflict” {Marine
Services, at para. 76) or whether both “laws can apply
concurrently, and citizens can comply with either of
them without violating the other™ Waslern Bank, at para,
72, see also Sun indalex Finance, LLC v United
Steelworkers, 2013 SCC 6, [2013] 1 SC.R. 271, at
para. B0, Marine Services, at para. 68, Brtish Columbia
(Attorney General) v. Lafarge Canada Inc., 2007 SCC
23, [2007] 2 S.C.R. BB, at paras. 77 and B1-82; Garland
v. Consumers' Gas Co., 2004 SCC 25, [2004] 1 S.C.R.
829, at para. 53; Smith v. The Queen, [19580] SCR.
776, at p. 800, per Martland J.*

&
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Alberta (Altorney General) v. Moloney, 2015 SCC 51 (Tab 10)
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53. It i1s respectfully submitted that, in the present case, the application of Section 32 NFBA
or 49 SPFA would create a situation where it would be impossible to comply with both
laws,

6.2.2.2 Application of the principle of federal paramountcy

54, As a sfarting point for this section, it is to be noted that section 32(2) NPBA creates a
deemed trust while section 32(4) states that the administrator of a plan has a lien and
charge on the assets of the employees In an amount equal to the amount required to be
held in trust.

6.2.2.2.1 Relevant provisions of the BIA and CCAA
55. The definition given to the term "secured creditor” in the CCAA is the following:

secured creditor means a holder of a mortgage, hypothec, pledge, charge, lien or
privilege on or against, or any assignment, cession or transfer of, all or any
property of a debtor company as security for indebtedness of the debtor
company, or a holder of any bond of a debtor company secured by a mertgage,
hypothec, pledge, charge, lien or privilege on or against, or any assignment,
cession or transfer of, or a trust in respect of, all or any property of the debtor
company, whether the holder or beneficiary Iz resident or domiclled within or
outside Canada, and a trustee under any trust deed or other instrument securing
any of those bonds shall be deemed to be a secured creditor for all purposes of
this Act except for the purpose of voling at a creditors’ meeting In respect of any
of those bonds,

[Emphasis added]

56, Although the provisions of the BIA are not directly relevant to the present matter, some
considerations must be given to the latter since it is expected that the federal legislator
would have attempted to adopt a coherent Interpretation between the same terms used
in different acts dealing with a situation of insolvency.

57, On this point, it is to be noted that the definition of "secured creditor” given in the BIA is
the following:

secured creditor means a person holding a morgage, hypothee, pledas, charge
or lien on or against the property of the debtor or any part of that property as
security for a debt due or accruing due to the person from the debtor, or & person
whose claim s based on. or secured by, a negotiable instrument held as
collateral security and on which the debtor is only indirectly or secondarily liable,
and includes

{a) a person who has a right of retention or a prior claim constituting a real right,
within the meaning of the Ciwil Code of Quebec or any other statute of the
Province of Quebec, on or against the property of the debtor or any part of that
property, or

(b) any of

(i) the vendor of any property sold to the debtor under a conditional or
instalment sale,



58.

58,

While one of the fundamental distinctions between the BlA and the CCAA is that there is
no transfer of the ownership of the debtor's assets to a trustee in a CCAA context,
Section 87(1){a) of the BlA is relevant for our purpose. Said sectjon reads as follows!

In short, a party who benefits from a trust is entitled to be treated as a secured creditor

S

(i) the purchaser of any propery from the debtor subject te a right of
redemption, or

(i} the trustee of a trust constituted by the debtor to secure the performance
of an obligation,

if the exercise of the person’s rights is subject to the provisions of Book Six of the

Civil Code of Quebec entitlted Prior Claims and Hypothecs that deal with the
exercise of hypothecary rights [Emphasis added)

67 (1) The property of a bankrupt divisible among his creditors shall not comprise

{a) property held by the bankrupt in trust for any other person,
[Emphasis added)]

only if it is the beneficiary of a conventional trust created to act as a security,

6.2.2.2.2

Even if Indalex shall surely be considered as providing some indices on how the issues raised in
the present matter can be resolved, some other decisions issued by the Supreme Court
previously shall also be considered. In an article by Sellers et al”’, the authors point to the fact
that a certain ambiguity has been created by the Supreme Court's failure to reconcile Indalex

Application of the principles set out by the Supreme Court of Canada in
British Columbia v. Henfrey Samson Belair Ltd. and in Husky Oil Operation

v. MLR.N.

with its prior case law:

Beyond the priority ruling discussed above, the Supreme Courl (by a majority of
4-3 in split decisions) affirmed the expansion of the scope of the statutory
deemed frust contained in the OFBA in respect of a pension plan being wound-
up to include the entire wind-up deficiency of the pension plan—not just unpaid
amortized special payments due to be paid at the time of winding-up. In Justice
Deschamps' reasons, this finding was based upeon statulory interpretation, the
broadening scope of the deemed frust protection in the legislative history of
the OFGA and the remedial purpose of the OFP8A deemed trust provisions--to
protect the interests of plan beneficiaries, However, the Supreme Court did not
comment on its prier decisions requiring that there be a “trust in fact” to suppor
the enforceability of such provincial statulory deemed lrusts (see  for
example: Brlish Colunbia v. Henfrey Samson Belalr Lid ). It thersfore remains to
be seen how the couris will reconcile such prior decisions with the decision
in Indalex,

(.1

a7

“Aftermath-in the Wake of the Indalex Decision”, Banking & Finance Law Review, November, 2013

(Tab 11)
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While the decision of the Supreme Coaurt in lhdalex provided important
clarification on the pricrity of DIP loans and the scope and timing of a specific
provincial statutory deemed trust, some uncerainty and amblguity remains in
reconciling the Supreme Court's decision in Indalex with prior case law, the 2008
Amandments and the dual roles of plan sponsor and plan administrator held by
many employers.

60. In the matter of British Columbia v. Henfrey Samson Belair Ltd.,* the Supreme Court of
Canada had to decide if the deemed trust created by Section 18 of the Social Service
Tax Act applied in a bankruptcy context.

61, The following excerpts of this decision are relevant for our purposes:

The issue may be characterized as follows. Section 47{a) of the Bankruplcy Act
exempts trust property in the hands of the bankrupt from distribution to creditors,
giving trust claimants absolute priority. Seclion 107(1) establishes priorities
betwean creditors on distribution; s. 107{1}(j} ranks Crown claims last. Section 18
of the Social Service Tax Acl creates a stalutory trust which lacks the essential
characteristics of a trust, namely, that the property impressed with the trust be
identifiable or traceable. The guestion is whether the staiutory trust created by
the provincial legislation is a trust within s, 47(a) of the Bankruplcy Act or a meare
Crown claim under s. 107{1)()).

(il

Wiith these principles in mind, | turn to the construction of ss. 47(a) and 107{1)()
of the Bankrupfcy Act. The guestion which arises under s. 47(a) of the Act
concerns the meaning of the phrase "property held by the bankrupt in trust for
any other person”, Taking the words in their ordinary sense, they connofe a
sifuation where there is property which can be identified as being held in
trust, That property is lo be removed from other assets in the hands of the
bankrupt before distribution under the Bankrupfcy Act because, in equity, it
belongs lo another persan. The intention of Parliament in enacting s. 47(a), then,
was to permit removal of property which can be specifically identified as not
belonging to the bankrupt under general principles of trust law from the
distribution scheme established by the Bankrupley Act.

()

This construction of ss. 47(a) and 107(1)() of the Bankruptey Act conforms with the
principle that provinces cannot create priorities under the Bankuptcy Act by their
own legislation, a principle affirmed by this Court in Deloifte Hasking and Selis Ltd.
v. Workers' Compensation Board, [1985] 1 S.C.R. 785,

To interpret 5. 47(a) as applying not only to trusts as defined by the general law,
but to statutory trusts created by the provinces lacking the common law attributes
of trusts, would be to permit the provinces to create their own priorities under the
Bankruptcy Ac! and to invite a differential scheme of distribution on bankruptcy
from province to province.

Practical policy considerations also recommend this interpretation of the
Bankruplcy Act. The difficulties of extending s 47(a) to cases where no specific

. British Columbia v. Henfrey Samson Belair Lid_, [1989] 2 S.CR. 24 [Tab 12)
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praperty impressed with a trust can be identified are formidable and defy faimess
and common sense,

(-1

The Province, however, argues that it is open to it to define “trust” however il
pleases, property and civil rights being matters  within - provincial
competence. The shorl answer to this submission is that the definition of "trust”
which is operative for purpeses of exemption under the Bankruptey Act must be
that of the federal Parliament, not the provincial legistatures. The provinces may
define "trust” as they choose for matters within their own legislative competence,
but they cannot dictate to Parliameant how it should be defined for purposes of the
Bankrupley Act Deloille Haskins and Sells Ltd. v. Workers' Compensation
Beard.

Cn the basis of the doctrine of federal paramountcy, we respectfully submit that neither
the Province of Mewfoundland nor the Province of Québec can, by the creation of a
deemed trust pursuant to sections 32 NPBA or 48 SPPA, create a right that would allow
provincially created trusis to rank above the claims of secured creditors, as they are
defined in the federal CCAA.

It is to be noted that the findings made by the Supreme Court in British Columbia v,
Henfrey Samson Belair Lid. were also followed with approbation by the Supreme Court
of Canada in the matter of Husky Oif Operations Ltd. v. MR.N.* This decision stands
for the principle that a province cannot attempt to “jump the queue” by defining at its will
in its laws terms such as "secured creditor” or "trust.”

More specifically, the Court expressed the following views in Husky Oif.

10. In recent years, the constitutional relationship between the scheme of
distribution under the Bankruptcy Act and varnous branches of provincial law
governing property has receivad heightened scruting in the so-called "quartet” of
decisions of this Court, Since my interpretation of the guartet differs from
lacobucci J's, | hope that | will be forgiven for re-canvassing that familiar terrain
in order {o explain the basis of my position

23, Finally, in British Columbia v. Henfrey Samson Belair Lid, [1989]
25.CR 24 at issue was whether the deemed statutory trust created by s 18 of
the British Columbia Social Service Tax Act, R.S.B.C. 1979, ¢. 388, in favour of
the province for provincial sales tax collected was a valid trust within the meaning
of s 47{a) (now s 67(a)) of the Bankruplcy Act Section 47(a) exempted
"property held by the bankrupt in trust for any other person” from "[t]he property
of a bankrupt divisible ameng his creditors”. A majority of the Court ruled that this
deemed statutory trust was not a valid trust. Instead, the province’s claim for the
monies collected under the purported trust was really & Crown preferred claim
under s. 107(1)()) of the Bankmuptcy Act, which coverad “claims of the Crown .. in
right of Canada or of any province".

24 Speaking for the majority, McLachlin J. noted at p. 30 that the impugned
deemed statutory trust lacked the essential attributes of a trust under general
principles of trust law, namely the possibility of being identified and traced She
stated at p, 33:

i

Husky O Operalions Ltd. v. MR N, [1995] 3 R.C S 453 (Tab 13).
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To intarpret 5. 47(a) as applying not only to trusts as defined by the general law,
but to statutory trusts created by the provinces lacking the common law attributes
of trusts, would be te permit the provinces to create their own priorities under the
Bankruptey Act and to invite a differential scheme of distribution on bankruptcy
from province to province.

27 MeLachlin J. also addressed the province's contention that it remained
soversign over the definition of what constitutes a trust. She made the following
important observations at p. 35

The province .. argues that il is open 1o it to define “trust” however it
pleases, property and civil rights being matters within provincial competence. The
short answer to this submission s that the definition of "trust” which s operative
for purposes of exemption under the Bankruptey Act must be that of the federal
Parliament, not the provincial legislatures. The provinces may define “trust” as
they choose for matters within their own legislative ce. but they cannot
dictate to Parliament how it should be defined for purposes of the Bankruptey
Act: Deloitte Haskins and Sells Lid. v. Workers' Compensation Board.

32. The quartet is better stated, in my view, as standing for a number of
related propositions which are themselves part of a consistent philesophy. In
their lucid and therough study of the quartet, "The Conflict Between Canadian
Provincial Personal Property Security Acts and the Federal Bankruptcy Act: The
War is Over" (1992), 71 Can, Bar Rev. 77, at pp. 78-79, Andrew J. Roman and
M. Jasmine Sweatman state thal the quartet stands for the following four
propaositions:

(1) provinces cannot create priorities between creditors or change the
scheme of distribution on bankruptcy under s. 136(1) of the Bankruptcy Act;

(2) while provincial legislation may wvalidly affect pricrities In a non-
bankruptcy situation, once bankruptcy has occurred section 138(1) of the
Bankruptey Act determines the status and priority of the claims specifically dealt
with in that section;

(3) if the provinces could create their own priorities or affect priorities
under the Bankruptcy Act this would invite a different scheme of distribution on
bankruptey from province o province, an unacceptable situation; and

(4) the definition of terms such as "secured creditor’, if defined under the
Bankruptocy Act, must be interpreted in bankruptcy cases as defined by the
federal Patliament. not the provincial legislatures. Provinces cannot affect how

such terms are defined for purposes of the Bankrupicy Act

36, As a result, the "jump the queue” or "directly improve bankruptcy
priorities” approach captures only parl of the reasoning of the guartet. As Roman
and Sweatman noted, in the Deloitfe Hasking and Henfrey Samson cases, for
example, the provinces wera not directly or intentionally attempting to influence
bankruptey priorities. Rather, the provinces enacted laws of general application
which sought to create a general priority not necessarily targeted to bankruptey,
but which had the effect of altering bankruptey priorities. This Court nevertheless
ruled that such provincial laws were inappliceble in the event of bankruptcy

38 In this regard, | agree with lacobucci J., at para. 147, that a bankruptcy
prianty s a category, and also that provincial law may result in the content of
such categories being different from province to province However, provincial
law does not and cannot define the content of bankruptey priorities or categories
without limitation. Indeed, crucial limitaticn is impesed by the order of priorities in
the Bankrupicy Act itself, Thus, while individual provinces can define and rank
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categories such as "secured creditor” and "trust” as they each have their own
urposes, those provinclal laws which enter into conflict with the provisions of the

Bankruptey Act are simply without application in bankruptcy. Such, indeed, was
this Court's uneguivocal holding in Re Bouwrgawll, Deloftte Haskins, and FEDB
with respect to "secured creditors" and in Henfrey Samson with respect to
"trusts”

39, Finally, | waould observe thal while in agreement with the above four
propositions as embodying the reasoning of the quartet, in my view the list would
be more complete with the addition of a fifth and sixth, as follows:

{5} in determining the relationship between provincial legisialion and the
Bankruptcy Act, the form of the provincial interest created must not be allowed to
triumph over its substance. The provinces are not entitled to do indirectly what
they are prohibited from doing directly,

(6)there neaed not be any provincial intention to intrude into the exclusive
federal sphere of bankruptcy and to conflict with the order of priorities of the
Bankruptcy Act in order to render the provincial law inapplicable. It is sufficient
that the effect of provincial legislation is to do so.

44 This last observation is also an imporant additional reasan why |
respectiully belleve thal it is inaccurate to interpret the quartet as anly prohibiting
legislation which “directly improves the priorty of a claim" Such a
characterization suggests thal the guartet was concerned with the validity of the
impugned laws. However, if the provinces had been attempting to improve the
priority of their claims in bankruptcy directly, presumably this Court would simply
have declared their laws to be ultra vires and invalid for being in relation to an
exclusive federal matter, and no quastion of applicability or operability would ever
have arisen.

[Emphasis added]

B5. The Court of Appeal of Québec has adopled the same reasoning on numerous
occasions. First, in 9083-4185 Québec Inc. (Syndic de)™:

"2, La fongibilité ou les conditions de revendication d'une somme
identifiée.

I57] Largument du sous-ministre selon lequel la Couronne serail en towl lemps
demeurée propriétaire des taxes @ percevolr par le failli n'est pas nouveat Iui non
plus et a deja ata rejeld par la Cour supréme du Canada.

(58] Dans l'affaire Colombie-Brtannigue ¢ Henfrey Samson Belair, en effef, le
ministere du Revenu provingial plaidait que le falll détenait en fiducie, pour le
compte de la Couronne, la taxe quil devail percevolr et dong, que les montants
concernes élalent exclus des biens de fa faillite. La Cour supréme a rejete cetfe
prétention en ces lermes !

Au moment de la perceplion de la laxe, J| y a fiducie fegale
réputée. A ce moment-1a, le bien en fiducie est identifiable et la
fiducia repond aux exigences d'une fliducie élablie en vertu des
principes genéraux du droit. La difficulté que présente l'espéce,
qui est la méme que dans la plupart des aulres cas. vient de ce
gue le bien en fiducie cesse bientol d'élre idenfifiable. Le

" 9083-4185 Québec Inc. (Syndic de), 2007 QCCA 1837 (Tab 14),
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monfant_de la laxe est confondu avec daulres sommes gue
dlifi 1 i iatern ffecle & l'acquisifi
dautres biens de sorte gu'il es! impossible de le relracer. Des
lars, il n'existe plus de fiducie de commaon law. Pour abvier a ce
probléme, al. 18 (1) b) prévoil que la taxe pergue sera répulée
étre détenue de manigére séparee el distincle des deniers, de
laclif ouw du patrimaine de celui qui 'a percue. Mais, ., en réalife,
apras affectation de la somme, la fiducie légale ressemble peu
é& une fiducie vértable N n'y & pas de hien gu'on puisse
considérer comme sujel 8 la fiducia.

L

Largument vowlant que le montant de faxe perpy demeurs 1a
proprete de Sa Majeste en fout temps ne resiste pas non plus &
tanalyse.. La province a un droff de fiducie ef donc de proprigté
sur les montants de taxe pergus dans la mesure ou s peuvent
Elre identifiés ou refraces. Dés gue ces sommes perdent ce
caractéra, toul droit de propridle décowlant de la common law ou
tle equity disparail

Comme la démonire l'exirait suivan!, la solution n'est pas differente en droif civil .

Comme chacun sail largent est un bien fongible. Pour en
revandiquer la propriété, i faul quil soif elairement identifiabie. I
ne suffit pas quil soit simplement quantifiable. Nolre Cour 'a
déja dit & plus d'une reprise.

[88] Il faul conclure dés lors qu's & compter du moment o les fonds sont
entreméles avec tous les autres fonds dans un comple, ils ne sont plus
identifiables ef e mandant ne peul plus faire valoir son droit de propriétés.

[60] L'on sait de plus gue fa TPS et fa TVQ n'ont pas & éfre indiguses
separement sur les factures du fournisseur. Ce dermier a le droit de vendre un
bien & un prix global qui incll la TPS el fa TVQ, ce qui rend difficile la
conceptualisation du droit de proprigte reel dans une somme dagent specifigue
dont se réclame Je ministre du Revenu, fa TPS et la TVQ éfant au depart
confondues dans fa creance du detaillant.

[61] I peut également arriver que les montants de taxe que le détaillant aura
défa remis au ministre comme la lof 'y oblige ne soient jamais percus par i, I
dewvient impossible de concevolr un droil de propriglé du ministre dans une
somme dargent qui, non sewlement lui a degja ete remise par le détaillant
percepteur, mais ne se materialisera jamais dans les mamns de ce dermiar.

[62] Les présents dossiers présentent plusieurs similitudes avec I'affaire British
Columbia c. National Bank, communement appelée Red Carpel

[63] La loi provinciale concemes, infifulée le Tobacco Tax Act, faisaif de chagque
détaillant un agent percepteur du ministre. En premiere insfance, le juge, citant
li-méme le juge Barr dans 423092 Ontario Lid. v, Minister of Mational Revenue,
avaif gualifie [a taxe en gquestion de adirect tax. ._collected indirectlys.

[64] Le juge Hollinrake, éorivan! pour ta Couwr d'appel de Calombie-Britannique,
sexprime ainsi sur l'aspect de (a fongibilite |

I think the trial judge was right in saying the sum of §31,017.57
the Crown seeks to recover is nol the tax paid and collected from
the consumer upon the tobacco products ineluded in the four
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invoices, but funds which are a substitute for thal fax.
(soulignements ajoulés)

[65] Pius loin, | ajoute :

In the case before us, in my opinion, the fracing exercise must
logically commence from the time the moneys eowld arguably be
said to be the Crown's moneys. This must be at the time the
tobaceo tax is collected [.] The Crown argues that when Red
Carpet (s paid for its invoices by SDM the amount of those
invoices which can be calculated to be aftributable fo tobacco fax
is the stading point for the tracing exercise. This calculated
amaunt iz still “tax" as defined by the Act but ¢an it be said to be
identifiable as the aclual tax paid over by the consumer ai the
time of purchase of the fobacco product from SOM? There (s a
tifference belween calculating whal one is owed over a sel
period _of time as opposed to tracing the funds thatl initially
represented that debt in the form of monsey in the hands of the
debtor. (Soulignements ajoutés)

[66] Le juge Hollingrake ajoufe encore -

With SDM and Red Carpel having intermingled the "fax money"
with all their other funds, and the time frame being as it is, |
cannol see how this "tax money" could possibly be identified to
penmit successiul tracing.

[67] Le méme raisonnement s'applique en linsfance.

[68] Le scheme légisfalif de perception de fa TPS el de ja TVQ ne permet dong
pas d'envisager la Couronne comme la proprigfaire d'un droit réel dans les
marttants d'argent pergus ou percevables a ce litre.

3. L'effet de fa compétence fedérale exclusive en matiére de faillite.

[69] La troisieme el derniére sous-guestion & trancher esi celle du droif de la
province de se conférer, en cas de faillite, une priorite qui soil differente de
l'ordre de collocation prévy parla LFIL

[70] Tel que vu precedemment au cows de lanalyse de la pramigre sous-
guestion, l'infention claire et netlte du legislateur féderal était de faire de la TPS et
tle la TVQ, en cas de faillite, des créances ordinaires.

[71] Lors de ia faillite, la LFI a priorite sur toule autre lof incompalible. Ce sont!
les régles de distribution de son article 136 gui prévalent. Il est bien établl que les
provinces ne peuvent «éfablir leur propre ordre de prionté applficable a la Lol sur
ia faillites, ce qui ouvrirait «la porte a l'etablissement de régimes de répartition en
cas de fallite différents d'une province & 'aufres,

[72] Dans I'affaire Dejoitte Haskins & Sells ¢. Workers' Compensation Board, la
Cour supréme confirme qu'une lol provinciale ne peu! écarier le plan de
rapartition prévy & la loj fédérale

Avec egards, dans les arréls Re Bourgault et Re Black Fores!
Restauran! Lid., le litige n'étail pas de savoir 549 v avail ey
création d'un droit de proprigté en vertu des lofs provinciales
applicables. Il s'agissait de savoir i, méme si elle créait un droif
tle proprigté, la loi provinciale pouvail aller & l'encontre du plan
de distribution prevu [dans] la Loi sur la faillite. Ces amréts ont
dégideé gu'elle ne le pouvail pas et que, méme sila lof provinciale
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pouvait validement créer une sGreté pour des deftes sur les
biens du débiteur en dehors de la faillite, des qu'il y avait faillite,
fla Loi sur la faillils] delerminait le stalul et la prionlé des
réalamations..

(73] Le principe a élé réaffirmé dans Bangue fédérale oe développement .
Guebes (CSET) et dans l'affaire Colombie-Britannigue c. Henfrey Samson Belair
Lid., précitée, o la Cour supréme ajoutail ceci.

La province soutient cependant qu'il fui est loisible de définir le
mal wfiducier comme efle l'enfend puisque la propriété et les
draits civils relévent de sa compdtenca, A cetle affirmation, il
suffit de répondre que la definition applicable du mot «fiducies
pour las fins des exceptions prévues & la Lol sur la faillite est
celle du legislateur féderal el non celle des legislateurs
provinciaux,_Les provinces peuvent définir & leur gré le mat
wfiducies pour les matieres melevant de leur compétence, mais
elles pe peuvent imposer au Pardement la définition que la
fiducie doit recevoir pour les fins de [a Loi sur la
faillite. . .(soulignements ajoutes)

[74] La préoccupation de la Cour supréme, maintes fois réitérée, esl d'éviter la
halkanisation du régime de la failiite et de [insolvabilité a travers les provinces el
territoires du Canada .

notre Cour gest, avee raison, constamment intérassée 8
l'objectif du maintien d'un ordre de priorité homogene a l'échelle
nalionale en matiégre de faillife. Si ce n'élait pas le cas, «le
Canada [aurai] un régime de faillife balkamse qui diminueafrait]
limportance de la compétence fédérale exclusive en matigre de
faillite el dinsolvabilita [ . ] Il pourrail exister un régime différent
dans chague province; 'existence de dix regimes differents en
matiére de faillite rendrail les aclivités commerciales courantes
extramemen! complexes, lourdes el colteuses, non seulemen
pour  les Canadiens mais aussi pour (os  partenaires
commaerciaux internationaux v, (Soulignements ajoulés)

[75] 1l en résulte que les legislatures provinciales peuveni conférer une prionte 8
leurs laxes dans un contexfe hors faillite, mais qu'en cas de faillife, il leur esl
constitutionnellement interdit de contrecarrer les dispositions de la LF!

Les lofs provinciales gui entrent en confiit avec les dispositions
de la Lof sur la faillile sont tout simplement inapplicables en
matigre de faillite "

66.  The Court of Appeal, made comments to a similar effect in Quebec (Sous-ministre du
Revenu ¢. De Courval™:

[30] Dans laré! Colombie-8ritannigue ¢ Henofrey, Samson, Belair Lid.
[Colombie-Britarinique], la Cour supréme expligue gue des que le monlant de fa
faxe est confondu avec d'auvires sommes, il n'existe plus de fiducie de common
faw

3 Québec (Sous-ministre du Revenu c. De Courval, 2009 QCCA 409 (Tab 15).
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{...] Au momen! de la perceplion de la faxe, I y a fiducie légale
réputée. A ce moment-a, le bien en fiducie est identifiable et la
fiducie répond aux exigences d'lune fiducle elablie en verlu des
principes géndrauy du droil. La difficullé que présente l'espéce,
gui est la méme gue dans la plupart des cas, wvienf de ce que le
bien en fiducie cesse hientdl o 'élre identifiable. Le montant de la
taxe est confondu avec dautres sommes que dstieni le
marchand et immadiatement affecte a l'acquisition d'autres biens
de sorde quil est impossible de le retracer. Das lors, 1l n'existe
plus de fiducie de comman law. Pour obvier a ce probléme, l'al
18{1)b) prévait que la taxe percue sera réputée élre détenue de
maniére separée el distincle des denlers, de ['actif ou du
patrimaine de celul qui I'a pergiie. Mais, comme l'exisfence de la
disposition deéterminative le reconnait facitement, en realig,
apres (affectation de (a somme, la fiducie 1égale ressemble peu
a une fiducie véritable. [, ]

[31] Je conclus donc que l'avis expedie en verfu de l'article 15 LMR n'a pas
transformé ceffe fiducie présumée en fiducie réelle, ce qui awail pu,
effectivernent, laire en sorte que ces biens ne soient pas comprs dans le
patnmoine de fa debitrice faillie en vertu de l'alinéa 67{1)a) LF/,

[32] En effel, le paragraphe 67(2) LFI| edicle que, sous réserve de cerfaines
exceplions (dont entre autres les refenues a la souwrce), un bien n'esf pas
considére @fre detenu en fiducie aux fins de la LF s en l'absence d'une
disposition légisiative, il ne le serait pas. Or, ces! exactement le cas dans la
présente affaire | les montanis étaient répulés étre défenus en fiducie en vertu
de l'article 20 LMR, mais il n'existail avcune fiducie réelle.

67. Finally, in 2010, the Court of Appeal of Québec made the following comments in
Corporation Jetsgo (Syndic de)™

[54] La juge de premiére instance cite avec approbation la deécision du juge
Clemen! Gascon dans l'affaire Les Bouligues San Francisco fnc. ¢ Claudel
Lingerie ne. -

[...] Comme chacun sail, largent est un bien fongible, Paolr en
revandiquer la progprigté, i faul qu'il soil clairerment identifiable. {1
ne suffit pas quil soit simplement quantifiable. Notre Cour I'a
deja oit & plus d'une reprisa.

[558] La Cour supréme a eénonce ce prncipe des 1989 dans larét Bntish
Columbia ¢. Henfrey Samson Bélair Lid.  Dans cefle affaire, fe vendeur avail
pergu fa taxe provinciale de vente el avail confondu ces sommas avec ses aulres
revenus. Bien qu'il paraisse incontestable que ces sommes n'appartenaient pas
a (a failfie, la Cour supréme conclul que, les sarmmes ayant élé confondues avec
fes autres avoirs de la faillie, e fisc ne pouvait en reclamer la propriété en vertu
d'une fiducie de common law. La juge McLachlin, alors juge puinée, écrif |

[...] Parconlre, sila somme a servi & acquérir d'alres biens el
ne peul étre retracee, W n'y a pas de w«hiens detenus .| en
fiducies au sens de l'al 47a). La provinge a une créance
garantie seulamen! par un privitége et l'al. 107(1)j) s'appligue

* Corporation Jetsgo (Syndic de), 2010 QCCA 1286 (Tab 16),
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f.d

[...] Laprovince a un droil de fiducie el donc de proprieté sur les
mantants de faxe pergus dans la mesure ou ils peuvent éltre
identifids ou retracds, Dés gue ces sommes perdent ce
caractere, foul droif de propriefe decoulant de la common law ou
de l'equity disparait. [ ]

[56] Reécemment, cette Cour, dans ('affaire 8083-4185 Quebec inc. (Syndic de),
a reitéré ce principe.  La juge Duval Hesler, reprenant les propos de la
professeure Lowise Lalonde, écnt

{58 Il faut conclure dés lors qu'sa compler du moment ot les
fonds sont entreméfés avec tous les autres fonds dans un
compte, ils ne sont plus identifiables et le mandant ne peut plus
faire valoir son droit de propriélés.

[587] Toufours dans cet arrél, fa fuge Duval Hesler cite I'affaire British Columbia c.
Nalicnal Bank, communément appelée Red Carpet  Dans cel arél, le juge
Hallingrake de la Cour d’appel de Colombie-Britannigue écrif .

[52] [..] There is a difference belween calculating what one is
owed over 8 sel period of time as opposed to tracing the funds
that initially represented that debt in the form of money in the
hands of the dablor

[-]

[56] With S0M and Red Carpet having intermingled the “tax
money” with all their other funds, and the tima frame being as it
is, [ cannot see how this "fax money” could possibly be identified
o permit successil fracing.

[58] De nouveau, i s'agissait de la perception de taxes el on e pouvail
prétendre que la failie était propriétaire des sommes ainsi pergues au nom du
gouvernement,

[58] Dans le méme sens, on peul citer la décision de la Cour d'appel d'Ontatio
dans l'affaire Graphicshoppe Lid dans laguelle les employss tentaien! de
recouvrer leurs contributions a leur pension que Graphicshoppe avail confondue
avec ses fonds dans un seul comple de bangue avant sa faillite, Comme en
lMespéce, ces contributions au régime de pension élaient déduites du salaire des
emploves. Pourla majonie, Iz juge Moldaver écrit

[124]  Shorlly thersafter however, the frust ceased to be
idantifiable. The employee contributions were co-mingled with
Graphicshoppe's funds and prior fo the dale of bankruplcy, they
were converted inlo other property and were no longer traceable.
On this point, it is clear from the record that as of the dafe of
bankiupley, none of the emploves contributions that had been
teposied into Graphicshoppe's bank accoun! remained infact.
We know that with cerainly because prior lo the dale of
bankruploy, the account wen! nlo a negalive balance.  We
likawise know that the funds in the account on the date of
bankrupfcy came from Textron, the company that was factoring
Graphicshoppe's receivables. Replenishment is a non-issue on
the facts hefore us.

[121]  Against that backdrop, the ceniral issue on appeal is
whether the trustee in bankruptcy was comect in concluding that
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the employee contributions, did not constitute trust funds at the
date of bankruptcy within the meaning of 5. 67(1)(a) of the BIA,
With respect. | believe that he has.

[122] On the facts of this case, | am of the view thal MeLachiin
J's majorily decision in British Colombia v. Henfrey Samson
Belair Lid.,, 1989 Canl!l 43 {CSC), [1988] 2 .C R 24 (5.C.C)
{"Hanfrey Samson”), vindicates the positian lafen by the frustes
in bankruptoy. My colleague has reviewed the salient facts of
the case and they need nal be repeated.  The passages fhai |
consider to be apposite are found at pp. 741 and 742. They are
reproduced below:

fio]

[123] For present purposes, | am prepared fo accept that
Henfrey Samson falls short of holding that co-mingling of frus!
and other funds is, by itself, fatal to the application of s, 67(1){a)
of the BlA. Once however, the trust funds have been converfed
inta properdy that cannot be fraced, thal is fatal. And thal is what
accurred here.,

[60] L'avocal de S30Q plaide que contrairement 4 laffaire Graphicshoppe Lid, le
compte de bangue n'a jamais affiche un solde negalil durant la penode
pertinente.  Cela es! exaci, mais ne régle pas la quesiion de confusion des
sommes déposées dans le comple de revenus.”

68.  The following findings of the British Columbia Court of Appeal,™ in what is often referred
as the "Red Carpet” decision, are also relevant:

28 The position of the Crown generally is that its right to what it assers are
tobacco tax moneys arises from,

1. Trust. The Crown says the three requirements of certainty of
intention, subject matter and object are met. As to intention, the
Crown says this comes expressly from s. 15 of the Act or
alternatively it can be implied. As to subject matter the Crown
says this has been established in the calculation of the figure aof
$21.017.57. The object of the trust is clear on its face.

2. The relationship between the Crown and Red Carpat under
the Tobacco Tax Acl was one of principal and agent, An agent
owes fiduciary duties In equity to his principal. Equity thus being
invoked, it is open o the Crown to trace the sum of $31.017. 57
into the hands of the Bay and thus assert a constructive trust or
equitable lien over these funds. See: P.D. Maddaugh and J.D.
McCamus, The Law of Restitution, Canada Law Book Inc., 1920,
p, 127.

3 The Bay has besn unjustly enriched in the sum of $31,017.57
and that being so the Court should impose a constructive trust
owver that fund now being held in trust,

' British Columbia v. National Bank of Canada, 1994 CarswellBC 639 (Tab 17).
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31 The starting point here |8 Brtish Celumbia v. Henfrey Samson Belair Lid.,
[1988] 2 5.C.R. 24 The chambers judge referred to this case at the outset of her
reasons and wenton tosay af p. 38 (BC LR )

There, the Supreme Court of Canada held that a "deemed” trust
created by statute in favour of the provincial Crown was not a
"trust” for purposes of s. 67 of the Bankrupley Acl, R.S.C. 1985,
c. B-3, and therefore did not exeampt the subject-matier of the
trust from the nermal scheme of distribution established under
the Act. Here, the question is whether, under the "administrative
scheme" established by the Province of British Celumbia for the
collection of tax under the Tobacco Tax Act, & non-statutory or
"ordinary” trust existed for the benefit of the Provincial Crown in
respect of funds paid by tobacco retailers to the receiver of
accounts of 2 wholesaler of tobacco products, The wholesaler is
now bankrupt. If such a trust existed, or if a constructive trust is
created, the funds so paid will fall outside the estate of the
bankrupl in accordance with 5. 67 of the Bankrupicy Act and may
be traced or followed into the defendants’ hands, If no such trust
existed, and i none is constructed as a remedy for unjust
enrichment, the Crown's clalm against the defendants must fail
and the Crown may be limited to its recourse against the
bankrupt estate. | suspect that this recourse is likely to be
fruitless.

33 As | read the judgment of McLachlin J the underlying principle leading to her
conclusions is that the provinces cannol legistate within their own spheres of
activity such as "lo create their own priorities Under the Bankruploy Act and to
write a differential scheme of distribution on bankruptcy from province to
province."

38 With respect, | do not think the Crown can rely on the statute to create the
facts necessary to establish a trust under general principles of trust law. | think
this would be contrary to the underlying principle in Henfrey Samson. That
principle being that the province cannot legisiate to, in effect, creale its own
pricrities contrary to those in the Bankruplcy Acl. If the province cannot degm a
trust in order to accomplish this | cannot see how it can by legislation create facts
through that legistation to accomplish the same end.

The qualification of the beneficiary of a trust as a secured creditor would entail a more
favorable treatment in a CCAA context and bring with it several favorable consequences.
Thus, it is obvious that allowing sach of the provinces or territories to create its own
definition of a secured creditor could only create chaos. The following provisions of the
CCAA are indicative of the distinct and more favorable treatment granted to secured
creditors in a CCAA context.

4. Where a compromise or an arrangement is proposed between a debtor
company and (ts unsecured craditors ar any class of them, the court may, on the
application in a summary way of the company, of any such creditor or of the
trustee in bankruptcy or liquidater of the company, order a meeting of the
creditors or class of creditors, and, if the court so determines, of the shareholders
of the company, to be summoned in such manner as the cour directs

5. Where a compromise or an arrangement is proposed between a debtor
company and its securad creditors or any class of them, the court may, on the
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application in a summary way of the company or of any such creditor or of the
trustee in bankruptcy or liguidator of the company, order a meeting of the
creditors or class of creditors, and, if the court so determines, of the shareholders
of the company, to be summoned in such manner as the court directs,

22(1) A debtor company may divide its creditors into classes for the purpose of a
meeting to be held under section 4 or 5 in respect of a compromise or
arrangement relating to the company and, if it does so, it is to apply to the court
for approval of the division befare the meeting is held

{2) For the purpose of subsection (1), creditors may be included in the same
class if their interests or nghts are sufficiently similar to give them a commonality
of interest, taking into account

(g} the nature of the debts, liabilities or obligations giving rise to their
claims;

(b} the nature and rank of any security In respect of their claims;

() the remedies available to the creditors in the absence of the
compromise or arrangement being sanctioned, and the extent to which
the creditors would recover their claims by exercising those remedies;
and

{d) any further criteria, consistent with those set out In paragraphs (&) to
(c), that are prescribed ™

[Emphasis added)]

70, The significance of the qualification of the pension claims as secured or unsecured in the
present matter is obvious. Either the pension claims shall be treated as unsecured
creditors and they will then have to vote on a future plan with all other unsecured
creditors or they shall be treated as secured creditors and they shall then, pursuant to
section 5 and 22{2)b, vote in a distinct class. If the latter option was to prevail, the
pension claimants would then benefit from a form of veto right on any plan. The same
reasoning would apply if one was to argue that, as beneficiary of a deemed trust, an
amount equal to the amount of its claim should be carved out from the monies otherwise
available to fund a plan for all the other creditors.

i In light of the above, it is clear that giving effect to section 32 NPBA and 49 SPPA would
create a direct conflict with the CCAA.

72 On that point, the CCAA Parties respectfully submit that the statement made in
Timmineo™ to the effect that the issue of federal paramountey is not triggered by the
application of the deemed trust created by section 49 SPPA does not take into account
the principles set out by the Supreme Court In Husky Oil.

3. The sole exceptions to the non-applicability of deemed trusts in an insclvency context
are the exceptions set out in sections 67(3) BIA and 37 CCAA. Section 32 NPBA and
section 49 SPPA do not fall within these exceptions.

*  Companies' Creditors Arrangement Act, R.S.C., 1985, ¢. C-36.

* Timminco (In the matter of the Plan of Arrangement), 2014 QCCS 174, at paras. 163 and 171
(Tab 18).
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Although the CCAA does not include a scheme of distribution that is as elaborated as
the one that can be found in the BIA, the CCAA nevertheless distinguishes between
unsecured creditors, secured creditors and the beneficiaries of a trust.

Even if no conilict existed, and it were possible to comply with both laws at the same
time, the provincial laws nevertheless frustrate the federal purpose. To allow such
pension claims to outrank secured creditors would frustrate the purpose of the CCAA. As
appears from the reasons of Justice Deschamps In Sun Indalex Finance, Parliament
explicitly chose not extend greater protections to pension claims, as such protections
would necessarily reduce the moneys available for distribution to creditors, which would
frustrate credit availability and the cost of credit.™ Parliament, in exercising its jurisdiction
in matters of bankruptcy and insolvency, deliberately chose to favour the availability of
credit. Such a decision is consistent with one of the fundamental purposes of the CCAA,
that is, to allow distressed companies the opportunity to refinance and restructure. To
allow provincial legislation to expand the definition of secured creditor, in a sense that
Farliament explicitly chose not to, would frustrate Parliament's purpose of ensuring that
there is credit available to allow for effective restructuring.

FOR A DEEMED TRUST TO APPLY IN A CCAA CONTEXT, MUST A
LIQUIDATION HAVE OCCURRED?

Both sections 32(2) NPBA and 8(2) PBSA begin by the same words: “In the event of any
liguidation, assignment or bankruptey of an insolvent corporation. "

In its judgment of June 26, 2015, this Courl issued the following statements with respect
to the interpretation of the term "liquidation” as it is used in these two provisions.

[68] The issue of the triggering evenl could be determinative In the present case.
If the triggering event has not occurred, then there is no deemed trust and no
obstacle to the Court granting the priority required by the Interim Lender.

[B9] It is clear that there has been no assignment or bankruptey in the present
matter. Further, thera is no liguidation under Part XVIll of the Canada Business
Corporations Act or equivalent provincial legislation. A CCAA proceeding does
not appear to trigger the application of Section 8(2) PBSA. However, OSFI
argues thal these CCAA proceedings are really a liquidation, because it is very
likely that the ongoing sale process will result in the sale of all of the assets of the
Wabush CCAA Parties

[70] In interpreting the word "liguidation” in Section 8(2) PESA, and in particular
whether it includes a liquidation under the CCAA, the Court will consider more
generally how the deemed trust under Section 8(2) PBSA Is dealt with under the
CCAA

[79] In the alternative, the Court could conclude that a liguidation under the
CCAA does not fall within the term “liquidation” in Section &(2) PBSA such that
there has been no triggering event,

Two approaches can be taken to interpreting the term “liguidation.” On one side, it can
be interpreted by referring to its plain meaning, On the other, it could be interpreted as

b5

Sun Indalex Finance, LLC v. United Steelworkers, 2013 SCC 6, [2013] 1 S.C.R, para. 81 (Tab 2).
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having the same meaning as in other acts enacted by the same legislator. The CCAA
Parties suggest that it is the second option that should prevail.

Laws enacted by the same legislator shall be interpreted coherently, as a whole:

1269. On suppose qu'il régne, entre les divers texies /dgislatifs adoptés par une
méme harmonie, fa méma harmonie que celle gus l'on trouve entre les divers
éléments d'une loi : l'ensemble des lois est censé former un tout cohérent®”
Linterpréte doit done favariser Nharmonisation des lois entre elles plutdt gue leur
contradiction, car le sens de la lof qui produit 'harmonie avec les autres lois est
réputé représenter plus fidélement la pensée de son atleur que celui qui produit
des antinomies.

1276, En résume done, la présomplion de cohérance entre lois connexes vaul
surtoul pour fes fois émananl d'un méme legisfateur. Efle sappliguerait
néammoins entre lois (ssues de deux législateurs différents dans fa mesure od il
serail possible dinférer des circonistances une volonte d'un des auleurs dimiter
la forme ou de lenir compte de la substance de I'autre légisiation ™

832 It 15 presumed that the legislature uses language carefully and
consistently so that within a statute or other legislative instrument the same
words have the same meaning and different words have different meanings.
Another way of understanding this presumption is to say that the legislature is
presumead to avoid stylistic variation, Once a particular way of expressing a
meaning has been adopted, It is used each time that meaning is intended. Given
this practice, it follows that where a different form of expression s used, a
different meaning is intended.

8.33 The presumption of consistent expression applies not only within statutes
but across statutes as well, especially statutes or provisions dealing with the
same subject matter ™

With respect to the meaning of the word "liquidation” in section 8(2) PBSA, we submit
that it refers to the meaning of this term given in section XVl of the Canada Business
Corporation Act ("CBCA"} while the same term used in Section 32(2) NPBA, refers to a
liquidation conducted pursuant to Part XV| of the Newfoundland Corparation Act*”

It is to be noted that, pursuant to Section 208 CBCA, a liquidation cannot be conducted
for a corporation that is insolvent or bankrupt. The same exclusion applies in
MNewfoundland for liquidation to be conducted pursuant to the Newfoundiand Corporation
Act®

The existence of Section 208 CBCA and 330 Newfoundfand Corporation Act has, in our
view, inspired the drafting of sections 8(2) PESA and 32(2) NPBA in order to cover two

3

a0

a1

See Mr. Justice Bastarache's statement in 65302 British Columbia Lid. ¢ Canada [1999) 3 S R.C.
804, para. 7 (Tab 19).

Pierre-André Cété, Interprétation des lois, 4° édition, Les Editions Thémis, 2009 (Tab 20)
Ruth Sullivan, Sullivan on the Construction of Statutes, 6" edition, LexisNexis, 2014 (Tab 21).
Mewfoundland Corporation Act, RSNL 1980, ehap. C-36.

Section 330, Newfoundfand Corporation Acl, REMNL 1990, chap. C-38,
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mutually exclusive situations, i.e. on one side, a situation where a company would be
liguidated pursuant to either the federal or the provincial Corporation Act and, on the
other, a situation where a company has become the object of bankruptey proceedings,
either voluntarily or at its ereditors’ initiative.

IF A DEEMED TRUST HAS BEEN VALIDLY CREATED PURSUANT TO THE
NPBA AND APPLIES IN A CCAA CONTEXT, CAN IT EXTEND TO ASSETS
LOCATED IN QUEBEC?

The funds that are currently being held in trust by the Monitor in this matter have been
generated by the sale of two main types of assets, movable and immovable.

The immovable property included the Bloom Lake lron Ore Mine, the Arnaud Railway
Company and the Fointe-Noire facilities.

With respect to movable assets, numerous pieces of equipment have been sold to third
parties.

Eoth the movable equipment and immovable property were located in the province of
Québec.

Article 3097 of the Civil Code of Québec sets out the conflict of law rules applicable to
real rights. It reads as follows:

3097, Real rights and their publication are governed by the law of the place
where the property concerned is situated,

However, real rights on property in transit are governed by the law of the State of
their place of destination

Article 3102 provides the conflict of law rule with respect to movable securities:

3102, The validity of a movable security is governed by the law of the State in
which the property charged with it is situated at the time of creation of the
security.

Fublication and its effects are governed by the law of the State in which the
property charged with the security is currently situated.

In the present case, both the validity and applicability of movable and immovable
securities shall be governad by the law of the province of Québec, in light of the location
of the assets at the moment where the security of the DE Flan’s beneficlaries would
have been created.

Article 2970 of the Civil Code of Québec creates the obligation to proceed to the
publication of securities with respect to both movable and immovable property:

2870, Publication of rights concerning an immaovable is made in the land register,
in the land book for the registration division in which the immovable is situated,

Rights concerning a movable and any other rights are published by regisiration in
the register of personal and movable real rights; if the movable real right also
pertains to an immovable, registration shall also be made in the land register in
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accordance with the standards applicable to thal register and determined by this
Book or by the regulations under this Book,

91, Thus, in the absence of another Québec law provision that would contradict article 2970,
we believe that the deemed trusts created by Section 32(2) NPBA, which were never
published, shall be considered to have no effect in Québac,

9. SPECIFIC REPLIES TO THE ARGUMENTS RAISED IN THE OUTLINE OF
ARGUMENTS OF THE OTHER PARTIES

9.1 Superintendent of Financial Institution

892, At paragraph 17 of its Outline of Arguments, OSFI has summarized the amount that
would be payable in respect of the Plans.

83. In its conclusion, OSF| seeks a declaration to the effect that an amount of $8,857,576
shall be subject to a deemed trust created by section 8 of the PBSA. This argument is
manifestly ill-founded in fact,

94. As stated above, only 80 of the 2,388 Plan members would be subject to federal
jurisdiction (l.e, 3.33% of the Plans’ members),

95.  This being the case, and inasmuch as the deemed trust created by section 8(2) PBSA
could apply in the present circumstances, that could be secured by the federal deemed
trust can only be calculated on a pro rafa basis. We estimated the amount of the federal
deemed trust to be of $294 957 which would represent 3.33% of $8,857,576.*

a6, At paragraph 25 of its Outline of Arguments, OSF| states that since the CCAA does not
contain a scheme of distribution, unlike the BIA, the CCAA does not contain a priority
plan.

g7. On this basis, OSFI affirms that there could not be conflict between the application of a
deemed trust created pursuant to the PBSA and the CCAA.

88.  We believe that this argument is manifestly ill-founded in law. Although the CCAA does
not include a scheme of distribution that is as elaborated as the one that can be found in
the BIA, the CCAA nevertheless distinguishes between unsecured creditors, secured
creditors and the beneficiaries of a trust,

a9, This being the case, it is not possible for a province to circumvent the order of
collocation elaborated in the CCAA through the creation of a trust.

100, Indeed, the federal government could not do so either with respect to its own claim, in
light of the wording of section 37 CCAA, which states the following:

37 (1) Subject to subsection (2), despite any provision in federal or pravincial
legisiation that has the effect of deeming properly to be held in trust for Her

*#  Please note that a precise calculation to be performed by an actuary would be required to confirm

the amount that could potentially be secured by a deemed trust
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Majesty, property of a debter company shall not be regarded as being held in
trust for Her Majesty unless it would be so regarded in the abszence of thal
statutory provision.

(2) Subsection (1) does not apply in respect of amounts deemed to be held in
trust under subsaction 227(4) or (4.1) of the Income Tax Act, subsection 23(3) or
(4) of the Canada Pension Plan or subsection B6(2) or (2.1} of the Employment
Insurance Act (each of which is in this subsection referred to as a "federal
provision”), nor does it apply in respect of amounts deemed to be held in trust
under any law of a province that creates a desmed trust the sole purpose of
which is to ensure remittance to Her Majesty in right of the province of amounts
deducted or withheld under a law of the province if

{a) that law of the province imposes a tax similar in nature to the
tax Imposed under the Income Tax Act and the amounts
deducted or withheld under that law of the province are of the
same nature as the amounts referred to in subsection 227(4) or
i4.1) of the Income Tax Act, or

b) the province is a province providing a comprehensive pension
plan as defined in subsection 3{1) of the Canada Pension Plan,
that law of the province establishes a provincial pension plan as
defined in that subsection and the amounts deducted or withheld
under that law of the province are of the same nature as amounts
referred to in subsection 23{3) or (4) of the Canada Pension
Plan,

and for the purpose of this subsection, any provision of a law of a province that
creates a deemed trust Is, despite any Act of Canada or of a province or any
other law, deemed to have the same effect and scope against any creditor,
however secured, as the correspending federal provision

101.  Even if one was to argue that, in this case, the deemed trust created by 8(2) PBSA is not
in favour of the Crown, the statement made by Justice Fish in Century Services® is
nevertheless instructive and applicable in this respect;

[95]  Parliament has in recent years given detailed consideration lo the
Canadian insolvency schame. It has declined to amend the provisions at issue in
this case. Ours is not to wonder why, but rather to lreat Parliament’s preservation
of the relevant provisions as a deliberate exercise of the legislative discration that
is Parliament's alone. With respect, | reject any suggestion that we should
instead characterize the apparent conflict between s 18.3(1) (now s. 37(1)) of
the CCAA and s 222 of the ETA as a drafting anomaly or statulory lacuna
properly subject to judicial correction or repair,

[88] In the context of the Canadian insclvency regime, a deemed trust will be
found to exist only where two complementary elements co-exist: first, a statutory
pravision creating the trust, and second, a CCAA or Bankruptcy and Insoivency
Acl, R.8.C. 1985, c. B-3 ("BI4") provision confirming — or explicitly preserying —
its effective operation.

" Century Services Inc. v. Canada (Attorney General), [2010] 3 S.C.R. 379, 2010 SCC 60 (Tab 4).
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9.2 Representatives of the Salaried/Non-Union Employees and Retirees

102.  In paragraphs 64 to 79 of their Outline, the Representatives attempt to extend the
application of the NPBA to all the members of the Salaried DB Plan by stating that,
despite the fact that the Newfoundland government has not become a party to the 2011
Agreement Respecting Muilti-Jurisdictional Pension Plans or to the 2016 Agresment
Respecting Multi-Jurisdictional Pension Plans, these two agreements would be an
indication of the FProvince of Quebec's intent to accept that the jurisdiction of a Majority
Authority shall extend to all the rules applicable to the funding of a terminated pension
plan, including in respect of the personal rights of members located in Québec.

103. It Is to be noted that this argument is contradicted by the position adopted by Retraite
Québec. Moreover, it is also ill-founded in fact.

104. First, according to the affidavit filed by Mr. Terence Watt* one of the Salaried
Representatives, there are 329 employees who worked in Québec in the Salaried DB
Plan, while 313 employees worked in Newfoundland. Thus, given that the majority of
employees were located in Quebec, the Majority Authority for this pension plan is
Québec.

105.  Also, it must be noted that deemed trusts provisions arguably confer a personal right to
plan members, in that such trusts allow for an additional part of a member's benefits to
be paid further to a plan wind-up.

106. On that issue, it is also relevant to refer to Régie des Rentes du Québec v. Commission
des régimes de retraite de ['Ontario.* In this matter, the Régie des rentes du Québec
sought judicial review of a decision by the Pension Commission of Ontario with respect
to the procedure to follow in respect of the allocation of surplus amounts in a
multijurisdictional pension plan. The Régie argued that, while Québec was only a "minor
authority” because the majority of members were in Ontario, the termination process to
be followed and allocation of surplus assets nevertheless had to be performed in
accordance with the provisions of the SPPA (Québec), at least with respect to Québec
members and beneficiaries. The Divisional Court granted judicial review on the grounds
that the decision net to apply the SPPA to the Québec members was neither correct, nor
reasanable.

107. In paragraph 80 of their Outline, the Salaried Representatives argue that the NPBA
should also apply to the members that were employed at Arnaud Railway.

108. In support of their argument, the Salaried Representatives refer to the so-called theory of
‘reverse paramountcy.” This argument is manifestly ill-founded in law as it is specifically
contradicted by section 5 of the NPBA:

5, This Act applies to all pension plans for persons employed in the province,
except those pension plans lo which an Act of the Parliament of Canada applies.

' Affidavit of Terence Watt, sworn on December 14, 2016, at para 16 (Tab 1),

Regie des Renles du Québec v. Commission des régimes de refraite de 'Ontario, 2000 CanLIl
30139, para 861 (Tab 22).

45
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[Emphasis added)]

109.  In paragraphs 87 to 95 of their Oulling, the Salaried Representatives argue that the word
‘liquidation” used in 32(2) NPBA and B(2) PBSA should be interpreted by reference to its
"plain meaning." As stated above, we do not believe that this is the proper way to
interpret this word. On the contrary, we believe that the interpretation of this term shall
be made by referring to similar provisions in other acts enacted by legislature of the
same jurisdiction.

110.  In paragraphs 151 to 159 of their Outline, the Salaried Representatives argue that the
deemed trust created by section 32(2) NPBA should be applicable in Québec in light of
the wording of article 1262 of the Civil Code of Québec.

111, While article 1262 CCQ states that it is possible to create a trust by law, it does not
automatically mean that any trust created by law anywhere in the world can
automatically be declared effective in the province of Québec. Section 61 of the
Interpretation Act makes it clear that any reference to the term “law", in the Civil Code of
Québec, refers solely to the laws in force in Québec:

E1. In any statute, unless otherwlse specially provided,

[...]

(8) the words "Federal Parliament” mean the Parliament of Canada; the word
“Legislature” or "Parliament” means the Parliament of Québec,

[
(10} the words "Federal Acts” or “Federal statutes” mean the laws passed by the

Parliament of Canada; the words "Act' | "statute’ and “law’, whenever used
without qualification, mean the Acts, statutes or laws of Parliament **

112.  On this point, the effectiveness of a deemed trust created in another jurisdiction should
then be assessed by referring to the provisions governing private international law that
can be found in the Civil Code of Québec.

113, With respect to the application of section 3079 CCQ, a review of the case law does not
permit to conclude to the applicability of this provision in the present matter.

114, Our research has not uncovered a single positive application of article 3079 CCQ. In
fact, among the few reported cases on article 3079 CCQ, the Court of Appeal has
refused to apply it twice.

115.  In Globe-X Management Limited (Re)®’ Justice Clément Gascon, then of the Superior
Court, applied Bahaman law to a matter of evidence. Under Bahaman law, evidence
obtained by a liquidator must remain confidential. Justice Gascon applied article 3072 in
finding that the examinations carried out by a liquidator could not be entered into
evidence, Justice Gascon's decision was overturned by the Court of Appeal,™ on the

W Interpretation Act, COLR ¢ I-16.
T Globe-X Management Limited {Re), 2005 Canlll 56288 (QC CS). para. 120 and ff (Tab 23)
*® Globe-X Management Lid. (Proposition de), 2008 QCCA 290 (Tab 23).
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grounds that the publicity of the court system is a matter of public concern that cannot be
supplanted by Bahaman evidence law, The Court also held that,

[44] Respondent has failed to show that there is any legitimate and manifestly
preponderant interest in giving preference to the |aw of the Bahamas. In fact it is
difficult to identify any interest bazed on principle. With respect, a referance to
the rule of international camity, in and of itself, does not satisfy the required
criteria in this case,

116.  In Banque Paribas (suisse) S.A. . Wightman,™ the Court of Appeal upheld a lower court
decision not to apply article 3079 CCQ in order to allow evidentiary objections based on
"hanking privilege™ that are otherwise available under German and Swiss law.

117.  In Jovalco Group Corporation c. International Association of Bridge Structural,™ the
question at issue was whether the Superior Court of Quebec or the Ontario Labour
Relations Board had jurisdiction with respect to a grievance involving certain employees
in Ontario. Again, the Court refused to apply article 3079 CCQ:

[67] Quant a larticle 30789 C.e.Q., il ne permet gu'exceptionnelement de danner
effet & une disposition impérative de la loi d'un aulre Etal. [...]

[68] Le Tribunal esl d'avis gue cefte disposition ne peu! trouver application en
lespece. Selon les auteurs, || s'agit d'une disposition reconnaissant, par mesure
de réciprocité en llen avec l'article 3076 C.c.Q., les dispositions des lois
élrangéres dapplication immeédiate ou nécessaire, L'article 3078 C.c.@ prévoi
en effet que les régles relatives au droit infernational prive s'appliquent sous
réserve des régles de droil en vigueur au Quehec dont 'application simpose en
raison de leur but particulier,

[69] La naotion de lois dapplication nécessaire est de porige treés restreinte, fel
que la Cour d'appel en a fail état dans G.B. ¢. C.C., en la imitant aux régles qui
meltent en cause lintérét vital de I'Etal ou mettent en péril l'existence méme de
la sociaté el en refusant da considérer les dispositions du Code civil du Québec
relatives auw patnmoine familial comme étant des regles d'application nécessaire
malgre gu'elles soient d'ordre public,

[70] Les dispositions législatives ontariennes conférant une juridiction exclusive a
la CRTO ne peuvent se qualifier comme dispositions d'application nécessaire
comple tenu de linferprétation donnée a cette notion et, en conséquence, 'arlicle
3079 C.c.Q. ne permet pas de leur donner effel au Québec. Celles-ci ne peuvent
daonc élre cansidérées comme excluant la compelence internationale de la Cour
supenewe dy Quaebec en linstance.

[71] Vu ce qui précede, si le Tribunal avail bien compétence, i lui faudrait s'en
remelire aux mecanismes provus aux arficles 3135 et 3137 C.c.Q. plutdt gue de
retenir le moyen relatif @ la juridiction exclusive de la CRTO soumis par le
Syndicat.

" Bangue Paribas (suisse) 5.4, c. Wightman, 1887 CanLIl 10291 (QC CA) (Tab 24).

® Jovalco Group Corporation ¢. International Association of Bridge Skructural, 2014 QCCS 3847
(Tab 25)
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Finally, it should be noted that Gerald Goldstein and Ethel Groffier, in Traité de droit civil:
droit internalional privé,”" expressed concern with respect to article 3079's addition to the
Civil Code:
Cette innovation assez révolutionnaire est loin de faire unanimité. En effel,
comme le sauligne un auleur !

Un ordre juridigue se maonirera normalement réticent & prendre
en considération une loi de police étrangére qui prétend forcer
sa competence au délnment de la lol désignée comme
compeatenta.

[ Au Québec celle disposition a provogqué l'opposition du Barreau et les
doutes de la Chambre des nataires, qui estimaient le recours aux conceplions
efrangeres de l'ordre public inutile et dangereux,

In the case at hand, there exists no legitimate and manifestly preponderant interest that
would justify allowing foreign law o supersede the law applicable in Québec

As stated above, articles 3097 and 3102 CCQ are applicable in this situation,
Superintendent of Pensions of Newfoundland & Labrador

In Part | of its Outline of Arguments (paras. 8 to 41), the Superintendent of Pensions
argues that the word “liquidation” should be given its “plain meaning.”

For the reasons stated above, the CCAA Parties do not share this position,

In section Il{iii), the Superintendent of Pensions then attempts to demonstrate that
sections 36(6) and 36(7) CCAA would not “cover the field, but would rather establish
minimum standards.”

This proposed interpretation is in direct contradiction of the statement made by Justice
Deschamps of the Supreme Courl of Canada in Sun Indalex Finance:

[81] There are good reasons for giving special protection to members of pension
plans in inselvency proceedings. Parliamenl considered doing so before
enacting the most recent amendments to the CCAA, but chose not to (An Act to
amend the Bankruptcy and Insclvency Act, the Companies' Creditors
Arrangement Act, the Wage Earner Protection Program Act and chapler 47 of the
Statutes of Canada, 2005, S.C. 2007, c. 35, in force September 18, 2009,
SI2008-68; see also Bill C-501, An Act to amend the Bankruptey and Insolvency
Act and other Acts (pension pratection), 3rd Sess, 40th Parl., March 24, 2010
(subsequently amended by the Standing Committee on Industry, Science and
Technology, March 1, 2011). A repor of the Standing Senate Committee on
Banking, Trade and Commerce gave the following reasons for this choice:

Although the Committee recognizes the vulnerability of current pensioners, we do
not believe that changes to the BIA regarding pension claims should be made at
this time. Current pensioners can also access retirement benefits from the

5

Goldstein, Gerald et Groffier, Ethel, Traité de droit civil- droit international privé, Tome | Théorie
générale, Cowansville, Les Editions Yvon Blais Inc., 1998, p. 101-102. (Tab 26).
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Canada/Quebec Pension Plan, and the Old Age Security and Guaranteed
Income Supplement programs, and may have private savings and Registerad
Retirement Savings Plans that can provide income for them in retirement. The
desire expressed by some of our witnesses for greater protection for pensioners
and for employees currently participating in an cccupational pension plan must
be balanced against the interests of others. As we noted earlier, insolvency — at
its essence — is characterized by insufficient assets to satisfy everyone, and
choicas must be made.

The Committee believes that granting the pension protection sought by some of
the witnesses would be sufficiently unfair to cther stakeholders that we cannot
recommend the changes requested, For example, we feel thal super priority
status could unnecessarily reduce the moneys available for distribution to
creditors. In turn, credit availability and the cost of credil could be negatively
affected, and all those seeking credit in Canada would be disadvantaged.”
(Deblors and Creditors Sharing the Burden: A Rewview of the Bankruptey and
thsaofvency Act and the Companies' Creditors Arrangement Act (2003), at p. 98
see also p. 88.)

[B2] In an insolvency process, a CCAA court must consider the employer's
fiduciary obligations to plan members as their plan adminisirator. It must grant a
remedy where appropriate. However, courts should not use equity to do what
they wish Parfiamenl had done through legislation.

With respect to the statements made in section |V of the Outline of Arguments of the
Superintendent of Pensions regarding the application of articles 1262 and 3078 CCQ to
the present matter, the position of the CCAA Parties in connection with the position
adopted by the Superintendent of Pensions is the same as the one stated in connection
with the Salaried Representatives' position.

United Steel Workers (“USW")

In section D of its Outline of Arguments, the USW deals with the interaction between the
various deemed frusts.

At paragraph 44 of its Outline, USW states that three pension-related laws are
applicable to the Plans, the NPBA, the SPPA and the PBSA. It then concludes that it is
the deemed trust most favorable to employees that should be applied in the case at
hand.

This position is not shared by the CCAA Parties. According to the latter, if several acts
are applicable fo the two Plans, the proper application of the legislation would be to
determine in refation to which group(s) of members each relevant statute applies,
determine the scope of the deemed trust created by such legislation (if it applies in a
CCAA context) and calculate the portion of the unfunded liabilities covered by each
deemed trust,

Adopting the position put forward by the USW and extending for example the PBSA to
members who are governed by two different provincial pension acts would clearly be
inappropriate.
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130.  With respect to the arguments raised in section E of the USW's Outline of Arguments,
the CCAA Parties reiterate that the application of the deemed trust will create a conflict
with the CCAA provisions,

9.5 Retraite Québec

131.  In paragraphs 19 to 22 of its Outline of arguments, Retraite Québec states that the
SPPA shall apply to the members which were formerly employed in Québec. The CCAA
Parties share this point of view,

THE WHOLE RESPECTFULLY SUBMITTED.

fontréal, June 14, 2017

BLAKE, CASSELS & GRAYDON LLP
Attorneys for the CCAA Parties



