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It is difficult to overstate the importance of protecting pension plan funding.

Pension benefits provide aging Canadians with vital financial support. They
help compensate employees for years of loyal service, and are widely relied
an by employers as a form of deferred wage which "almast invariably” leads
employees to accept lower wages and fewer employment benefits.

» Buschau v. Rogers Communications Inc., [2006] 1 S.C.R. 973, 2006
SCC 28 [Tab}, at paras. 12-13.

» Moensanto Canada Inc. v. Ontario (Superintendent of Financial Services),
[2004] 3 SCRH 152, 2004 SCC 54 [Tab], at para. 1,

» Schmidt v. Air Products Canada Lid., [1994] 2 S.C.R. 611 [Tab), at para.
66,

Like similar legislation in force in other provinces, the basic purpose of the
Pension Benefits Act, 1997, SNL 1996, c. P-4.01 (“FPBA") is to ensure that
pension benefits are adequately funded so that employees receive the
retirement income they are depending on.

An employer's insolvency obviously threatens pension plan funding. In order
to provide some measure of funding protection in these grave circumstances,
the PBA deems that a liquidated employer holds certain amounts in trust on
behalf of pension plan beneficiaries.



5. Put bluntly, the Monitor's Amended Motion for Directions asks whether these
vital protections for pension plan funding can be completely sidelined in a
CCAA liguidation — alongside the provisions of Québec's Supplemental
Pension Plans Act, CQLR ¢. R-15.1 ("SPPA"), and the federal Pension
Benefits Standards Act, 1985 RSC 1985, c. 32 ("PBSA"),

6. In response, the Superintendent of Pensions of Newfoundland & Labrador
has objected vigorously to the Monitor's Amended Motion for Directions. In
this Outline of Argument, the Superintendent will submit that:

a. The Wabush CCAA proceedings are in fact liquidation proceedings;

b. The PBA's deemed trust — triggered by this “liquidation” — remains
operative notwithstanding the beginning of CCAA proceedings. The
same may be said of the deemed trust outlined in Québec's SPPA;

c. The PBA's deemed lrust includes at least part of the wind-up
deficiency, and can attach to the proceeds of property formerly located
in the Province of Québec.

7. Otherwise, the Superintendent generally supports the submissions of the
Representative Counsel, of the United Steel Workers, and of Morneau
Shepell Ltd. The Superintendent will also defer to Retraite Québec on any
interpretive issue regarding Québec's SPPA, and to the Office of the
Superintendent of Financial Institutions of Canada on any interpretive issue
regarding the federal PBSA.

ANALYSIS

I The deemed trust outlined in section 32 was triggered by the
“liquidation” of the CCAA parties

8.  Section 32 of Newfoundland's PBA imposes a deemed trust in the event of a
“liquidation, assignment or bankruptey of an employer™

Amounts to be held in trust

32. (1) An employer or a participating employer in a mulii-
employer plan shall ensure, with respect to a pension plan, that

(a) the money in the pension fund;
{b) an amount equal to the aggregate of

(i) the normal actuarial cost, and



10.

(i) any special payments prescribed by the regulations, that
have accrued to date; and

(c) all

() amounts deducted by the employer from the member's
remuneration, and

(it} other amounts due under the plan from the employer that
have not been remitted to the pension fund

are kept separate and apart from the employer's own money,
and shall be considered to hold the amounts referred to in
paragraphs (a) to (c) in trust for members, former members,
and other persons with an entittement under the plan.

(2) Inthe event of a liguidation, assignment or bankruptey of an
employer, an amount equal to the amount that under
subsection (1) is considered to be held in trust shall be
considered to be separate from and form no part of the estate in
liquidation, assignment or bankruptcy, whether or not that
amount has in fact been kept separale and apant from the
employer's own money or from the assets of the estate.

(3) Where a pension plan is terminated in whole or in part, an
empleyer who s required to pay contributions to the pension
fund shall hold in trust for the member or former member or
ather person with an entittement under the plan an amount of
money equal to employer contributions due under the plan to
the date of termination.

(4) An administrator of a pension plan has a lien and charge on
the assets of the employer in an amount equal to the amount
required to be held in trust under subsections (1) and (3).

{i} The present CCAA proceedings are liquidation proceedings

While the Companies' Creditors Arrangement Act, RSC 1985, ¢. C-36 was
conceived as a vehicle to restructure insolvent companies — allowing them to
emerge from inselvency proceedings as a going concern —, it is now
commonplace for companies to resort to the CCAA in order to be liquidated.

The term "liquidating CCAA” has since become pa of insolvency law jargon:

» For commentary, see Alfonso Nocilla, “Is 'Corporate Rescue' Working in
Canada”, (2013} 53 CBLJ 382 (Nocilfa, “Corporate Rescue') [Tab]
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» Alfonso Nocilla, "Asset Sales Under the Companies' Creditors
Arrangement Act and the Failure of Section 36", (2012) 52 CBLJ 226
(Nocilla, "Asset Sales”) [Tabl].

» Bee aiso Target Canada Co. (He), 2015 ONSC 303 [Tab], paras. 32-33.

The Monitor and the Wabush CCAA parties simply cannot be allowed hide
behind this traditional conception of CCAA proceedings in order to escape the
obvious truth that this is, in fact, a "liquidating CCAA",

The Wabush CCAA parties never had any intention of restructuring and
emerging from the CCAA process as a going concem. Cliffs Natural
Resources Inc. — the parent company to both the Wabush and Bloom Lake
entities —, simply wished to disengage from the region.

The ensuing CCAA proceedings have been directed — since their very outset
— 1o the sale of all of the Wabush parties’ assets and inventory, and to a
distribution of the resulting proceeds. As was the case in Re Puratone, “the
court is faced with a CCAA proceeding which has had from the outset all of
the earmarks of a liquidation proceeding”.

» He Furatone et al, 2013 MBQB 171 [Tab], at para. 20.

Shortly after these proceedings commenced, the Monitor launched a process
soliciting "liquidation proposals” for the assets and inventories of the Wabush
CCAA parties, This process has resulted in the piecemeal sale of a number of
important assets, including:

» The Pellet Plant and the Amaud Railway; see Monitor's Report (17
[Tab].

The Wabush terminal station and sub-station; see Monitor's Report (26")
[Tab].

%

¥ Major mobile equipment including all nine Komatsu 830E haul trucks, 4
Letourneau L-1850 Wheel Loaders, a Kematsu PC5500 6E Front Shovel,
a Komatsu PC5500 Front Shovel, a Komatsu WAB00-6 Wheel Loader, a
Bucyrus Erie MD6640 43RH Crawler Blast Hole Drill and Komatsu
D375A-6 Crawler Tractor, and all of the accessories, tires and rims
attached thereto; see Monitor's Report (25") and (23") [Tabs and,
respectively]

» Three generators; see Monitor's Report (21%) [Tab].

¥ Bunker C Fuel
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» Residences in Sept-lles; see Monitor's Report (34™) [Tabl.

The “Block Z Lands"; see Manitor's Report (18") [Tab).

b ol

» Forty-eight vacant single family homes, two apartment buildings, and one
staff house in Wabush; see Monitor's Report (22™) [Tabl.

» Other vacant lands in Wabush; see Monitor's Report {34") [Tab).

One of the last major assets remaining is the Wabush Mine, and negotiations
are apparently underway to see the Mine sold.

In short, the Wabush CCAA parties are in the process of being liquidated, and
their business in Labrador and Québec is over.

Even in the ideal event that the Wabush Mine is sold to a purchaser intending
to revive the iron ore mining business there, such a purchaser would need to
invest a lot of time and capital in order to do s0.

Employment contracts have been terminated, and many former employees
have left Wabush altogether. The eritical infrastructure needed to suppor the
business, as it was, — and notably the pellet plant, the railway, the haul trucks,
the generators, power stations and the employee residences — have all been
sold off to various purchasers.

It is worth noting that, outside of the context of this Amended Motion for
Directions, the Monitor has had no difficulty describing the sales process
currently underway as a liguidation. The Monitor sought “liquidation
proposals” and refers to what has followed as a “liquidation sales process’.
The Monitor now updates this Honourable Court from time to time on the
"current status of asset realization”.

» See e.g. Monitor's Report (23™) [Tab), at pp. 13-14; and Monitor's
Report (19") [Tab], at p. 12.

It would therefore lie poorly in the Monitor's mouth to claim that what is
actually occurring in these insolvency proceedings is nol, somehow, a
liquidation. This liquidation would have occurred as of the time of CCAA filing,
if not before,

(ii)  The term “liquidation” includes both piecemeal liquidations and
going concern liguidations

In @ pro forma hearing in October 2016, this Honourable Court asked whether
a going concern sale would qualify as a "liquidation...of an employer”.
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In response, the Superintendent would submit that this is a piecemeal
liquidation. The Superintendent would also submit, more generally, that it is
immaterial whether an employer's assets are sold on a piecemeal basis or as
a going concern. The "liguidation...of an empioyer' occurs whenever all (or
substantially all) of an employer's assets are sold, and the resulting proceeds
distributed.

» See Nocilla, “Corporate Rescue” [Tab], at pp. 383 and 385,

This interpretation is supported by the ordinary meaning of the word
“liguidation”, its wider context in subsection 32(2) of the PBA, as well as its
protective purpose.

» For the modem approach to statutory interpretation, see Rizzo & Rizzo
Shoes Lid. (Re), [1998] 1 8.C.R. 27 [Tab), at para. 21.

Judged on its own, the word “liquidation" connotes a process in which the
assets of a debtor are sold in order to discharge its liabilities.

L

» Barron’s Canadian Law Dictionary [Tab]:

The process of liguidating a corporation. The assels of the
enterprise are used to discharge liabilities, and the resulting net
assels are distributed to the shareholders on a pro rata basis,
according to preference,

> Merriam Webster (Online) [Tab]:
Liguidated; liguidating
transitive verb
1) a(1). to determine by agreement or by litigation the precise
amount of (indebtedness, damages, or accounts) (2) : to

determing the liabilities (see liability 2) and apporion assets
toward discharging the indebtedness ol

b: to setile (a debt) by payment or other settlement liquidate a
loan

[

4) toconvert (asseis) into cash - liquidated his securifies

> Bryan Garmer, ed., Black’s Law Dictionary, (7" ed.; 1999) [Tabj, at pp.
941-942;



liquidate, vb. 1. To determine by litigation or agreement the
amount of (damages or indebtedness). 2. To settle {an obligation)
by payment or other adjustment. 3. To ascertain the liabilities and
distribute the assets of (an entity), esp. in bankruptcy or
dissolution. 4. To convert (a nonliquid asset) into cash. 5. To
liguidate something, such as a debt or corporation. 6. Slang. To
get rid of (a person), esp. by killing.

liquidating, n. 1. The act of determining by agreement or by
litigation the exact amount of something (as a debt or damages)
that before was uncertain. 2. The act of settling a debt by payment
or other satisfaction. 3. The act or process of converting assets
into cash, esp. to settle debts.

Hubert Reid, Ad.E., Dictionnaire de Droit Québécois et Canadien (4° éd. :
2010) [Tab], at pp. 374-375 :

Liquidation n.f.
1. Opération par laguelle une personne, appelée liquidateur,

procede au partage d'une masse de biens. Ex. La liguidation
d'une entreprise, d'une succession.

Rem. 1. La liquidation d'une entreprise peut étre volontaire ou
forcée. Les biens sont alors confiés au liquidateur qui, le cas
echeant, termine les aclivités en cours, désiniéresse les
créanciers et procede a la venle des actifs en vue d'en
distribuer le produit aux personnes y ayant droit. Le Code civil
du Quebec prescrit les regles relatives a la liquidation d'une
succession, 2. La liquidation forcée effectuée sous le contrdle
des tribunaux porte le nom de liquidation judiciaire.

Comp. liguidateur, liquider

Angl. liquidation, winding up, winding-up

2. Action de rendre liquide, de déterminer de fagon définitive le
montant d'une créance ou d'une dette. Ex. La liquidation des
dépens. [...]

3. Venle de marchandises a bas prix par une entreprise qui cesse
de faire commerce ou qui désire se départir rapidement de
certains stocks.

Angl. clearance sale

Century Services Inc. v. Canada (Attomey General), 2010 SCC 60,
[2010] 8 §.C.R. 379 [Tab], at para. 12:
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[12] Insolvency is the factual situation that arises when a debtor
is unable to pay creditors (see generally, R. J. Wood, Bankruptcy
and Insolvency Law (2009), at p. 16). Certain legal proceedings
become available upon insolvency, which typically allow a debtor
to obtain a court order staying its creditors’ enforcement actions
and attempt to obtain a binding compromise with creditors to
adjust the payment conditions to something more
realistic. Alternatively, the debtor's assets may be liquidated and
debts paid from_ the proceeds according to statutory priarity
rutes. The former is usually referred to as reorganization or
restructuring while the latter is termed liquidation.

This commonly accepted meaning of liquidation does not distinguish between
piecemeal or going concern sales, so long as substantially all of the debtor's
assets are sold in the process.

This explains why one author, wriiting on the topic of liquidating CCAAs,
describes a “liquidation” in the following terms; “liquidation usually involves
the sale of assets on a piece-meal or going concern basis to a third party”.

» Karma Dolkar, "Re-Thinking Rescue: a Critical Examination of CCAA
Liguidating Plans” (2011) 27 Banking & Finance Law Review 111 [Tab],
at p. 2, citing Janis Sarra, Creditors Rights and the Public Interest (2003),
at p. 31.

Indeed, many authors refer to “liquidating CCAAs" as an umbrella term
including both piecemeal liquidations and "going concem liquidations”.

# Roderick Wood, "Rescue and Liquidation in Restructuring Law" (2013)
53 CBLJ 407 [Tab], see esp. pp. 410 and following.

Karma Dolkar, “Re-Thinking Rescue: a Critical Examination of CCAA
Liquidating Plans” (2011) 27 Banking & Finance Law Heview 111 [Tab],

L

= Nocilla, "Corporate Rescue” [Tab), at pp. 385, 387 and following, 396.
Courts have also recognized that going concern sales can be liquidations.

In Re Puratone et al, 2013 MBQB 171 [Tab], the Manitoba Court of Queen's
Bench was confronted with a CCAA proceeding where substantially all of the
debtor's assets had been sold to Maple Leaf Foods Inc. on a going concern
basis. Still, Justice Dewar observed that "the court is faced with a CCAA
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proceeding which has had from the outset all of the earmarks of a liguidation
proceeding”.

» He Puralone et al, 2013 MBQB 171 [Tab], at paras. 5 and 20

The only legally meaningful distinction that ought to be drawn would
distinguish between cases where the debtor is undergoing a genuine
restructuring, so as to centinue as a going concern, — via either a BIA
proposal or a CCAA plan of arrangement — and cases where the CCAA is
being resorted to as a means of disposing of a debtor's assets via an orderly
sale, and in which there is neither a legal nor a commercial purpose to
submitting a plan or proposal.

This interpretation of the PBA s further confirmed by the legislative context.

Subsection 32(2) lists three triggering events — liquidation, assignmeant, and
bankrupicy — which all share one feature in comman: the debtor's property is
either sold or transferred to a third-party, with the objective of distributing the
proceeds to pay the debtor's creditors (and, possibly, its shareholders).

A liquidating CCAA fits naturally within this framework. Indeed, this describes
what is happening to the letter.

Finally, this commaonly accepted interpretation of the word “liquidation” is in
line with section 32's protective and remedial purpose, which must guide the
interprefive process.

» Interpretation Act, RSNL 1890, c. I-119:
Rule of construction

16. Every Act and every regulation and every provision of an Act
or regulation shall be considered remedial and shall receive the
liberal construction and interpretation that best ensures the
attainment of the objects of the Acl, regulation, or provision
according to its true meaning.

» Ruth Sullivan, Sullivan on the Construction of Statutes (6" ed.: 2014)
[Tab], at pp. 48B-489.

Section 32's purpose is obvious. In the wake of an employer's liquidation,
assignment or bankruptey, there is the risk that pension benefits will not be
adequately funded. The (likely} solvency deficiency will become a wind-up
deficiency. When this cccurs, section 32's deemed trusl secures at |east
some degree of pension plan funding.

10
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This grave risk that section 32 is meant to mitigate does not simply disappear
when an entire business is sold on a going concem basis. This risk is still
present — and still poses the very same threat to pension plan beneficiaries.

That is because new employers rarely assume the previous insolvent
employer's unpaid pension obligations. That was the case for the employees
whose employment was (ransferred as a result of the Pointe-Naire
transaction. It was also the experience of the pension plan members in
Indalex.

» Monitor's Report (17"} [Tab), at pp. 27, 29.

» See also Arl Kaplan and Mitch Frazer, Pension Law (2™ ed: 2013) [Tab),
at p. 536.

Judged from the vantage point of subsection 32(2)'s protective purpose, the
distinction between piecemeal and going concern sales is immaterial. Such a
distinction simply cannot be drawn without compromising subsection 32(2)'s
protective purpose.

Indeed, with "liquidating CCAAs" becoming mare and more common — by one
estimate, 1/3 of all CCAA proceedings belween 2002-2012 resulled in a
liquidation under the auspices of the CCAA, and more recent estimates
suggest that nearly 3/4 of all recent CCAA proceedings ended in liquidation —
drawing a distinction between piecemeal and going concern liquidations
wolld  severely compromise the protection that was intended by
Newfoundland's PBA.

» Alfonso Nacilla, "The History of the Companies' Creditors Arrangement
Act and the Future of Re-Structuring Law in Canada” (2014) 56 CBL.J 73
[Tab], at p. B.

(ili)  Lien and charge in favour of the plan administrator

In the event that this Honourable Court concludes that there has not been a
“liguidation” triggering the deemed trust outlined in section 32(2) FPBA, the
Superintendent would submit that subsections 32(1) and (3) PBA provide
what the Monitor calls a "limited deemed trust” over certain amounts detailed
in those subsections,

Pursuant to subsection 32(4), the administration of the pension plans "has a

lien and charge on the assets of the employer in an amount equal to the
amount required to be held in trust under subsections (1) and (3)".

11



42.

43.

44,

45.

46.

47.

The PBA and SPPA’s deemed trusts have not been rendered
inoperative by the doctrine of federal paramountcy

The deemed trust outlined in subsection 32(2) of the PBA has therefore been
triggered, and the Monitor is now deemed to hold the amounts described in
subsection (1) in trust for the plan members. Without any similar condition
precedent, the deemed trust described in section 49 of Québec's SPPA would
also be in effect.

The issue now becomes whether these provincial pension laws trigger the
doctrine of federal paramountey by conflicting with provisions of the federal
CCAA,

In the Superintendent's view, the PBA and the SPPA's deemed lrusts
continue to apply during the course of CCAA proceedings, and ought o
dictate how part of the sales proceeds are to be distributed.

(i) Indalex and the vitality of provincial law in CCAA proceedings

Provincial law continues to apply in federal insolvency proceedings so long as
the doctrine of federal paramountey is not triggered,

» See e.g. Crystalline Investments Ltd. v. Domgroup Ltd., [2004] 1 SCR
60, 2004 SCC 3 [Tab], at para. 43:

43 [...] In any event, so long as the doctrine of paramountcy is
not triggered, federally requiated bankruptcy and insolvency
proceedings cannot be used to subvert provincially regulated
property and civil rights. See Husky Ol Operations Lid. v
Minister of National Revenue, 1995 CanlLll 69 (SCC), [1995] 3
5.C.R. 453; Giffen (Re), 1988 CanLll 844 (SCC), [1998] 1 S.C.R.
91.

Federal paramountcy is triggered either where there is an “operational
conflict”, such that it is impossible to comply with both federal and provincial
law simuitaneously, or where the operation of provincial law “frustrates the
purpose" of the federal legislation,

» Alberta (Attorney General) v. Moloney, 2015 SCC 51, [2015] 3 S.C.R.
327 |Tab], at para. 18

Unlike the Bankruptcy and Insolvency Act, RSC 1985, ¢. B-3, the CCAA does
not set out a fulsome scheme for the order of collocation or preference of
claims. The CCAA actually has very little to say about how the proceeds of a
liguidation must be distributed.

12



» For contrast, see section 136(1) BIA and Husky Oil Operations Ltd. v.
Minister of National Revenue, [1995] 3 S,C.R. 453 [Tab]

As a result, there is no risk of a direct conflict between the priorities set out in
provincial legislation and the federal CCAA. In the absence of a court-ordered
super-priority, provincial law priorities will substantially dictate how to
distribute the proceeds of a CCAA liquidation.

This is the principal proposition that emerges from Sun Indalex Finance, LLC
v. United Steelworkers, 2013 SCC 6, [2013] 1 S.C.R. 271 [Tab)]. Deschamps
J., writing for a unanimous Court on this point, observed that Parliament “did
not expressly apply all bankruptcy priorities [...] to CCAA proceedings”. This
creates a space in CCAA proceedings in which provincial rights can continue
to operate:

[51] [...] Provincial legislation defines the priorities to which
creditors are entitied until that legislation is ousted by Parliament.
Parliament did not expressly apply all bankruplecy priorities either
to CCAA proceedings or to proposals under the BIA, Although
the creditors of a corporation that is attempting to reorganize may
bargain in the shadow of their bankruptcy entitlements, those
entitlements remain only shadows until bankruptey occurs. At the
outsel of the insolvency proceedings, Indalex opted for a process
governed by the CCAA, leaving no doubt that although it wanted
to protect its employees’ jobs, it would not survive as their
employer, This was not a case in which a failed arrangement
forced a cempany inte liquidation under the BIA. Indalex
achieved the goal it was pursuing. It chose to sell its assels
under the CCAA, not the BJA.

[52] The provincial deemed trust under the PB4 continues to
apply in CCAA proceedings, subject to the doctrine of federal
paramountcy (Crystalline Investments Ltd. v. Domgroup Lid.,
2004 SCC 3 (CanLIll), [2004] 1 S.C.R. 60, at para. 43). The Court
of Appeal therefore did not err in finding that at the end of a
CCAA liguidation proceeding, priorities may be determined by
the PPSA's scheme rather than the federal scheme set out in the
BIA.

» Indalex [Tab), para. 52, per Deschamps and Moldaver JJ., with the
concurrence of MclLachlin C.J., Cromwell and Rothstein JJ. at para. 242,
and LeBel and Abella JJ). at para. 265,

» Alain Prevost, "Pension deemed trust: what's left?” (2017) 58 CBLJ 30
[Tab], at p. 4:

13



[...] the interest of the Indalex decision lies primarily in the fact
that the Supreme Court confirmed therein that deemed trusts
created by provincial legislation continue to apply in respect of
companies having obtained court protection under the CCAA,
which in principle is not the case for those companies that are
liguidated under the BIA.

> OSee separately Aveos Fleet Performance Inc. (Re), 2013 QCCS 5762
[Tab] (per Schrager J., as he then was):

[79] Given that the liquidation of Aveos took place in a C,C.AA.
context and that this statute provides no order of collocation or
preference, provincial priorities continue to apply.

(iiy The misreading of Indalex in Grant Forest

50. In spite of these clear passages in Indalex, counsel for the Moniter has at
various times insisted that a deemed trust that arises post-filing is “ineffective”
for that reason alone.

51. The autherity for this proposition appears to be the first instance decision in
Grant Forest Producis Inc. {Re), 2013 ONSC 5933 [Tab],' where Campbell J.
observed the following about Indalex,

All of the justices agreed that the deemed trust provision conlained
in 5.57(4) of the PBA does not apply to the windup deficit of a

pension plan that has not been wound up (the Indalex Executive
Flan) at the time of CCAA proceedings.

[]

The Supreme Court of Canada decision in Indalex stands for the
proposition that provincial provisions in pension areas prevail prior
to insclvency but once the federal statute is involved the insolvency
provision regime applies.

» Grant Forest Products Inc. (Re), 2013 ONSC 5933 [Tabj, paras. 25 and
80.

52. Respectiully, these passages misread the facts and holding of that decision .’

' The first instance decision was upheld an appeal, but on other grounds: Grant Forest Products
Inc. (Re), 2015 ONCA 192 [Tah].

? It is worth noting that the hearing In Grant Forest occurred before the Indalex decision was
rendered. The Court subssquently inviled counsel to submit written submissions on indalex’s
importance 1o the issues before it: see Gran! Forest[Tab), at para. 49,

14
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The deemed trust for the Executive Plan in Indalex was not ineffective
because it arose post-filing; it was ineffective because the deemed trust did
not exist under the terms of Ontario pension law at the time the debtor's
assels were sold, and a distribution ordered.

Justice Deschamps in Indalex writes as follows:

[46] The situation is different with respect to the Executive
Plan. Unlike s. 57(3), which provides that the deemed trust
protecting employer contributions exists while a plan is engoing,
s. 67(4) provides that the wind-up deemed trust comes inlo
existence only when the plan is wound up. This is a choice made
by the Ontario legislature. | would not interfere with it. Thus, the
deemed trust enlitlement arises only once the condition
precedent of the plan being wound up has been fulfilled. This is
true even if it is certain that the plan will be wound up in the
future. At the time of the sale, the Executive Plan was in the
process of being, but had not yet been, wound up. Consequently,
the deemed trust provision does not apply to the employer's
wind-up deficiency payments in respect of that plan.

¥ Sun Indalex Finance, LLC v. United Steelworkers, 2013 SCC 6,
[2013] 1 S.C.H, 271 [Tab), at para. 46.

Further clarity is provided by the facts of Indalex, elaborated in greater detail
in the lower court judgments.

The CCAA filing date in Indalex was April 3, 2009. On July 20, 2009, the
Ontario Superior Court approved the sale of the Indalex parties' assels as a
going concern to SAPA Holding AB and ordered that upon closing of the
SAPA transaction, the proceeds of sale be paid to the Monitor. Pursuant fo
that approval and vesting order, the Monitor was ordered and directed to
maka a distribution to the DIF lenders from these sales proceads. At the sale
approval hearing on July 20, 2009, the former executives and the United
Steel Workers asserted deemed trust claims over the sales proceeds, and
asked that those amounts be retained by the Monitor as undistributed
proceeds.

The deemed trust under Ontario pension law is triggered by the winding up of
the pension plan. However, at the time of the first instance hearing (July 20"
and August 28" 2009) — where a sale was also approved and a distribution
ordered — the "Executive Plan” had not yet been wound up:

[23] The Executive Plan has not been wound up. The material
filed with the Courl exhibits an intention on the parl of the
Applicants to wind up that Plan. The uncontested evidence of

15
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Bob Kavanagh on behalf of the Applicants in his affidavit sworn
August 12, 2009 is to the following effect: [...].

[24] The affidavit of Keith Carruthers exhibits a letter of July 13,
2009 on behalf of the Monitor confirming the intention of the
Applicants to wind up the Executive Plan in accordance with the
provisions of the PBA. There are no deficiencies in payments
under the Executive Plan as of July 20, 2009. The Executive
Plan is not wound up. Given the analysis that follows in respect
of the Salaried Plan, | see no basis for a deemed trust of any
amount at this time in respect of the Executive Plan,

» HRe Indalex, 2010 ONSC 1114 [Tab], at paras. 23-24.
The Ontario Court of Appeal reasoned as follows:

[69] The CCAA judge dismissed the Former Executives' motion
on the basis that since the wind up of the Executive Plan had not
yel taken place, there were no deficiencies in payments to that
plan_as of July 20, 2003. As there were no deficiencies in
payments, there was no basis for a deemed trust.

[110] Are the unpald liability payments owing to the Executive
Plan also subject to the s. 57(4) deemed trust? The Former
Executives, Superintendent and Momeau all contend that they
are. On the plain wording of s. 57(4), | find it difficult to accept
this argument -- the introductory words of the provision speak ta
‘where a pension plan is wound up". In other words, wind up of
the pension plan appears to be a requirement for s. 57(4) to
apply. If that is so, no deemed trust could arise unless and until a
plan wind up occurred. As has been noted, the Executive Plan
had not been wound up at the relevant time.

» Indalex Limited (Re), 2011 ONCA 265 [Tab], at paras. 69, 110.

It is worth adding that even this conclusion — e.g. that the only priorities to be
taken into account are those that existed at the time of the sale, vesting, and
distribution order — is not without controversy.

Schrager J. (as he then was) recently raised the possibility that priorities
could be revisited even after a sale, vesting order, and distribution.

» Aveos Fleet Performance Inc. (Re), 2013 QCCS 5762 [Tab), at para. 91:

[91] While the undersigned would not go so far as to say that
priorities cannot be revisited following a sale, vesting order and
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distribution as did Campbell, J. recently In Grant Forest, | do
believe that the Court should be extremely hesitant to alter the
Initial Order, retroactively, after such a long period of time has
elapsed and salient events in the C.C.A A, process have
occurred,

Indalex therefore cannot be read as standing for the proposition that any
deemed trust that arises post-filing is ineffective for that reason alone. After
all, such a conclusicn weuld also be inconsistent with [ndalex's key
proposition, namely that:

[52] [...] at the end of a CCAA liguidation proceeding, priorities
may be determined by the PPSA's scheme rather than the
federal scheme set out in the BIA.

» Indalex [Tab], para. 52, per Deschamps and Moldaver JJ., with the
concurrence of Mclachlin C.J., Cromwell and Rothsiein JJ. at para. 242,
and LeBel and Abella JJ, at para. 265.

(iii) Sections 6(6) and 36(7) of the CCAA only establish minimum
standards regarding pension funding protection; they do not
“cover the field”

The Menitar also seems to be ready to argue that sections 6(6) and 36(7) of
the CCAA “cover the field” and provide an exhaustive account of what
pension plan members are owed during a CCAA proceeding.

Sections 6(6) and 36(7) of the CCAA provide that a court may sanction either
a plan of arrangement or a distribution of sales proceeds “only if" certain
payments to fund pension plans are assured. These provisions have the
practical effect of conferring super-priority status on a narrow set of pension
claims.

Restriction — pension plan

(6) If the company participales In a prescribed pension plan for
the benefit of its employees, the court may sanction a
compromise or an arrangement in respect of the company only if

{a} the compromise or arrangement provides for payment of
the following amounts that are unpaid to the fund
established for the purpose of the pension plan:

(i) an amount equal to the sum of all amounts that

were deducted from the employees’ remuneration for
payment to the fund,
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(ii) if the prescribed pension plan is regulated by an
Act of Parliament,

(A) an amount equal to the normal cost, within
the meaning of subsection 2(1) of the Pension
HBenefits Standards Regulations, 1985, that
was required to be paid by the employer to
the fund, and

(B)an amount equal to the sum of all
amounts that were required to be paid by the
employer to the fund under a defined
contribution provision, within the meaning of
subsection 2(1) of the Pension Benefits
Standards Act, 1985,

(Cjan amoumt eqgual to the sum of all
amounts that were required to be paid by the
employer to the administrater of a pooled
registered pension plan, as defined in
subsection 2(1) of the Pooled Registered
Pension Plans Act and

(ili) in the case of any other prescribed pension plan,

(A) an amount equal to the amount that would
be the normal cost, within the meaning of
subsection 2(1) of the Pension Benefits
Standards Hegulations, 1985, that the
employer would be required to pay to the fund
if the prescribed plan were regulated by an
Act of Parliament, and

(B) an amount equal lo the sum of all
amounts thal would have been required to be
paid by the employer to the fund under a
defined contribution provision, within  the
meaning of subsection 2{1) of the Pension
Benefits Standards Act 1985, if the
prescribed plan were regulated by an Act of
Parliament,

{(C)an amount equal to the sum of all
amounts that would have been required to be
paid by the employer in respect of a
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prescribed plan, if it were regulated by the
Pooled Registered Fension Plans Act, and

(b) the courl s satisfied that the company can and will
make the payments as required under paragraph (a).

Non-application of subsection (8)

(7) Despite subsection (B), the court may sanction a compromise
or arrangement that does not allow for the payment of the
amounts referred to in that subsection if it is satisfied that the
relevant parties have entered intc an agreement, approved by
the relevant pension regulator, respecting the payment of those
amounts.

Restriction on disposition of business assels

36 (1) A debtor company in respect of which an order has been
made under this Act may not sell or otherwise dispose of assets
outside the ordinary course of business unless authorized to do so
by a court. Despite any requirement for shareholder approval,
including one under federal or provincial law, the court may
authorize the sale or disposition even if shareholder approval was
not obtained.

Restriction — employers

(7) The_court_ may grant the authorization only if the court is
satisfied that the company can and will make the payments that
would have been required under paragraphs 6(4)(a) and (5)(a) if
the court had sanctioned the compromise or arrangement,

On their face, these provisions do not purport to set out alf of what pension
plan members are due in an insolvency. Instead, they set minimum
requirements — a floor — that must be respected before a plan or distribution
can be approved by a court.

These sections are clearly not in direct conflict with Newfoundland's PBA or
with Quebec's SPPA.

Both statutes can be complied with simultaneously by conferring super-
priority status on the amounts described in section 6(8) of the CCAA, and by
deeming the balance of the amounts described in section 32 PBA (or section
49 SPFPA) to be held in trust for pension plan members.
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~ On operational conflict, see generally Alberta (Atforney General) v.
Moloney, 2015 SCC 51, [2015] 3 S.C.R. 327 [Tab], at paras. 18-19,
citing Muftiple Access Ltd. v. McCutcheon, 1982 CanLll 55 (SCC), [1982]
25.C.R. 161, atp. 191.

Furthermore, Newfoundland's PBA does not frustrate the “federal purpose”
underlying sections 6(6) and 36(7) CCAA. If what Parliament wanted to do
was confer super-priority status for certain pension claims, the PBA clearly
does not frustrate this purpose by imposing a deemed trust on the balance of
what is owed to the pension plans.

The Monitor's argument, however, goes one step further, relying on the
largely discredited and marginalized doctrine of “negative implication” or
"covering the field",

According to this theory, in enacting sections 6(6) and 36(7), Parliament
made an explicit choice not to afford greater protection to pension plan
members during CCAA proceedings. Provincial legislation which would
purport to do so would therefore frustrate this choice.

This argument breaks with the “dominant tide" of modern federalism
jurisprudence, which has emphasized the importance of cooperative
federalism while reining in the doctrine of federal paramountcy. Worse still,
this position essentially reframes an argument that was recently and explicitly
rejected by the Supreme Court of Canada.

At nearly every opportunity over the past decade, the Supreme Court has
emphasized the importance of allowing for the interplay and overlap between
federal and provincial legislation enacted in the pursuit of public interests,

» See especially Canadian Western Bank v. Alberta, [2007) 2 S.C.R. 3,
2007 SCC 22 [Tab], at paras. 22 and 37:

22 As the Court noted in that decision, federalism was the legal
response of the framers of the Constitution to the political and
cultural realities that existed at Confederation. It thus
represented a legal recognition of the diversity of the original
members. The division of powers, one of the basic components
of federalism, was designed to uphold this diversity within a
single nation. Broad powers were conferred on provincial
legislatures, while af the same time Canada’s unity was ensured
by reserving to Parliament powers better exercised in relation to
the country as a whole, Each head of power was assigned to the
level of government best placed to exercise the power. The
fundamental objectives of federalism were, and still are, to
reconcile unity with diversity, promote demaocratic participation by

20



73.

in light of this "guiding principle” of cooperative federalism, the doctrine of
federal paramountcy must be narrowly construed and applied with great

reserving meaningful powers to the local or regional level and to
foster co-oparation among governments and legislatures for the
common good.

[..]

37 The “dominant tide" finds its principled underpinning in the
concern that a court should favour, where possible, the ordinary
pperation of statutes enacted by both levels of government. In
the absence of conflicting enaciments ol the other |level of
government, the Court should avoid blocking the application of
measures which are taken to be enacted in furtherance of the
public interest.

See also Alberta (Attorney General) v. Moloney, 2015 SCC 51, [2015] 3

S.C.R. 327 [Tab], al para. 15.

restraint.

te
”

The Supreme Court has even identified a “fundamental rule of constitutional
interpretation” which reguires that "when a federal statute can be properly
interpreted so as not to interfere with a provincial statute, such an
interpretation is to be applied in preference to another applicable construction

Saskatchewan (Attorney Generall v. Lemare Lake Logging Lid., 2015

SCC 63, [2016) 3 S.C.R. 419 [Tab), at para. 21.

Bank of Montreal v. Marcotte, [2014] 2 SCR 725, 2014 SCC 55 [Tab], at

para. 72.

which would bring about a conflict between the two statutes”,

¥ (Canadian Westem Bank v. Alberta, [2007] 2 5.C.R. 3, 2007 SCC 22
[Tab), at para. 75, citing Attorney General of Canada v. Law Socifely of
British Columbia, 1982 CanLll 29 (SCC), [1982] 2 S.C.R. 307 [Tab], at p.

356;

See also Saskalchewan (Attorney General} v. Lemare Lake Logging Lid.,

2015 SCC 53, (2015] 3 S.C.R. 419 [Tab), at paras, 20-22.

[21] Given the guiding principle of cooperative federalism,
paramountcy must be narrowly construed. Whether under the
operational conflict or the frustration of federal purpose branches
of the paramountcy analysis, courts must take a “restrained
approach”, and harmonious interpretations of federal and
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provincial legislation should be favoured over interpretations that
result in incompatibility: Reference re Securities Act, 2011 SCC 66
{CanLll}, [2011] 3 S.C.R. 837, at paras. 59-60, citing OPSEU v.
Ontario (Attorney General), 1887 CanlLll 71 (SCC), [1987] 2
S.C.R. 2, at p. 18, per Dicksan C.J. (concurring); see also
Canadian Western Bank, at paras. 37 and 75.

74. Respecting the importance of cooperative federalism means that a province
should be allowed to supplement the rights and standards imposed by federal
law — and even be allowed to impose more rights or more obligations for
certain constituencies than the federal Parliament itself thought desirable.

» Canadjan Westem Bank v. Alberta, [2007] 2 S.C.R. 3, 2007 SCC 22
[Tab), at para. 72:

Thus, according to this test, the mere existence of a duplication of
norms at the federal and provincial levels does not in itself
conslitute a degree of incompatibility capable of triggering the
application of the doctrine. Morecver, a provincial law may in
phnnciple add requirements that supplement the requirements of
federal leqislation (Spraytech). In both cases, the laws can apply
concurrently, and citizens can comply with either of them without
violating the other.

~ See also: Quebec (Attorney General) v. Canadian Owners and Pilots
Association, 2010 SCC 39, [2010] 2 S.C.R. 536 |Tab], at para. 68;
114957 Canada Ltée (Spraytech, Société d'arrosage) v. Hudson (Town),
2001 SCC 40 (CanLll), [2001] 2 S.C.R. 241 [Tab), at paras. 34-42
specifically, and Saskaitchewan (Aftorney General) v. Lemare Lake
Logging Ltd., 2015 SCC 53, [2015] 3 S.C.R. 419 [Tab], at para. 26.

75.  This has already occurred in a number of eases, including the following:

» Construction Montcalm Inc. v. Min. Wage Com., [1979] 1 S.C.R. 754,
where the Count held that a provincial minimum wage law was applicable
to @ Crown contractor constructing an airport runway, despite the fact
that there was an applicable (less onerous) federal minimum wage law;

> 114957 Canada Lige (Spraytech, Société d'arrosage) v. Hudson (Town),
2001 SCC 40 (CanLl}, [2001] 2 5.C.R. 241 [Tab), where a municipal by-
law restricting the use of pesticides was allowed to supplement — and
was not in conflict with — federal legisiation setting lower standards
regarding the use of pesticides,

» HRothmans, Benson & Hedges Inc. v. Saskatchewan, [2005) 1 S.C.R.
188, 2005 SCC 13 [Tab], where provincial tobacco control legislation
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77.

78.

banning all adverising of tobacco products to minors was allowed to
supplement — and was not in conflict with — federal legislation allowing
retailers to display tobacco products in certain circumstances.

Saskatchewan (Attorney General) v. Lemare Lake Logging Lid., 2015
SCC 53, [2015] 3 S.C.R. 419 [Tab], where a provincial law imposing an
initial 150-day delay to commence an action was allowed to supplement
— and was not in conflict with — the federal BIA, which provided for a
much shorter 10-day delay to appoint a national receiver.

¥

When Parliament "covers the field', it closes off any provincial action with
regards to a certain subject matter, preventing provinces from enacting
legislation to pursue their own vision of the public good in areas of recognized
competence. This is antithetical and repugnant to everything that cooperative
federalism stands for.

As a result, Pariament’s ability to "occupy the field” has been very narrowly
circumscribed. Professor Peter Hogg has even concluded that, for all intents
and purposes, the “covering the field" test of inconsistency has been
abolished in Canada.

Canadian courts, by confining the doctrine of paramountcy to such
a narrow compass, have rejected a “"covering the field" (or
neqative implication) test of inconsistency, which is employed by
the courts of the United States and Australia. [...] Under this test
[...] @ federal law may be read as including not only its express
provisions, but also a "negative implication” that those express
provisions should not be supplemnented or duplicated by any
provincial law on the same subject.

[...]

A series of cases has decided that the negative implication test no
longer has any place in Canadian constitutional law. [...]

» Peter Hogg, Constitutional Law of Canada (5" ed., supplemented)
[Tab), at pp. 16-10.6 to 16-11.

The Supreme Court of Canada, for its parl, has not been willing to declare the
“covering the field” doctrine officially dead. However, the Court has repeatedly
insisted that Parliament should only be interpreted as intending to “cover the
field” if it explicitly states so in "very clear statutory language”.

» Rothmans, Benson & Hedges Inc. v. Saskatchewan, {2005] 1 SCR 188,
2005 SCC 13 [Tab], at para. 21:
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21 | do not accept the respondent's argurment that Parliament, in
enacting s. 30, intended to make the retail display of tobacco
praducts subject only to ils own regulations, In my view, to impute
to Parliament such an intention to "occuply] the field" in the
absence of very clear statutory language to that effect would be to

stray from the path of judicial restraint in questions of paramountcy
that this Court has taken since at least O'Grady (p. B20).

¥ Saskatchewan (Altorney General) v. Lemare Lake Logging Lid., 2015
SCC 53, [2015] 3 §.C.R. 419 [Tab], at para. 27:

[27] And, as previously noted, paramountcy must be applied with
restraint. In_the absence of "very clear” statutory language to the
gantrary, courts should not presume that Parliament intended to
“occupy the field" and render inoperative provincial leagislation in
relation to the subject: Canadian Western Bank, at para. 74, citing
Aothmans, Benson & Hedges Inc., at para. 21.

¥ Canadian Western Bank v. Alberta, [2007] 2 S.C.R. 3, 2007 SCC 22
[Tab), at para. 74:

74 [...] The fact that Parliament has legislated in respect of a
matter does not |ead to the presumption that in_so doing it
intended to rule out any possible provincial action in respect of that

subject,

These cases demonstrate the very high burden incumbent on any party
wishing lo claim that the federal Parliament has "covered the field". It is not
enough to show that Parliament could have done more, but explicitly chose
not to. There must be compelliing evidence — indeed, nothing less than “clear
statutory language” — that Parliament intended to specifically close off any
provincial action in relation to a given question. Otherwise, courts ought to
interpret the federal legislation so as to make it harmonious with overlapping
provincial law.

These fundamental tenets of modern federalism jurisprudence were applied
recently in an insolvency matter. Saskatchewan (Attorney General) v. Lemare
Lake Logging Ltd., 2015 SCC 53, [2015] 3 5.C.R. 419.

In that case, a secured creditor had brought an application for the
appointment of a national receiver pursuant to section 243(1) of the BIA. The
BIA provides that a national receiver may be appointed 10 days after notice is
sent. However, the Saskatchewan Farm Security Act, 5.5. 1988-89, c. 5-17.1
requires that a persen seeking ic commence an action with regard to fam
land wait until the expiry of an initial 150-day notice period.
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The issue before the Supreme Court was whether the federal purpose
underlying the 10-day delay fo appoint a national receiver was “frustrated” by
the operation of the Saskatchewan Farm Security Acfs (much longer) 150-
day notice period.

In the view of the dissenting judge, Justice Cété, there was such a frustration
of federal purpose, Justice Cote observed that the B/A's 10-day delay
represented a careful balance struck by Parliament between the competing
interests of "secured creditors in obtaining a timely remedy and that of
insolvent debtors in being afforded enough time either to commence
restructuring proceedings or to arrange their financial affairs and pay their
creditors.” Parliament could have balanced these conflicting interests
differently, but chose not to. And in imposing a much longer 150-day delay,
Justice Coté reasoned, the province clearly frustrated this balance struck by
Parliament.

» Saskatchewan (Attorney General} v. Lemare Lake Logging Ltd., 2015
SCC 53, [2015] 3 5.C.R. 419 [Tab), at paras. 82, 122-128.

The argumenl put forward by the Monitor closely resembles this very
argument, made by the dissenting Justice Coté, and rejected by the majority
of the Cour.

The majority in Lemare Lake, true to the fundamental tenets of modern
federalism jurisprudence, refused to accept that the federal Parliament could
have "occupied the field” in this way without explicit statutory language:

[46] Section 243(1.1) states that, in the case of an insolvent
person in respect of whose property a notice is to be sent under s.
244(1), the court may not appeint a receiver under s. 243(1)
before the expiry of 10 days after the day on which the secured
creditor sends the notice, unless the insclvent person consents or
the court considers it apprapriate to appoint a receiver sooner. The
effect of the provision is to set a minimum waiting period. This
does nol preclude longer waiting periods under provincial law.
There is nothing in the words of the provision suagesting that this
waiting period should be treated as a ceiling, rather than a floor,
nor is there any authority that supports treating the waiting period
as a maximum,

[48] [...] Nothing in the text of the provision or the BIA more
generally suggests that s. 243 is meant to be a comprehensive

remedy, exclusive of provincial law. [...]
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Moreaver, nothing in the federal BIA's legislative history demonstrated that
Farliament intended to both introduce a 10-day delay period and to rule out
any possible provincial action in this regard.

> Saskatchewan (Attorney General) v. Lemare Lake Logging Lid., 2015
SCC 53, [2015] 3 S.C.R. 419 [Tab], at paras. 51 and following.

In other areas, the law recognizes a requirement of clear and explicit statutory
language in order to abrogate important principles. For instance, Parliament
and the provincial legislatures can only abrogate solicitor-client and litigation
privilege with “clear, explicit and unequivocal language”. A similar rule - with
similar justifications — is at play here.

» See e.q. Canada (Privacy Commissionet) v. Blood Tribe Depariment of
Health, 2008 SCC 44 (CanLll), [2008] 2 S.C.R. 574; Lizotte v. Aviva
Insurance Company of Canada, 2016 SCC 52, [2016] 2 S.C.R. 521.

In the case at bar, sections 6(6) and 36(7) of the CCAA do not rule out any
possible provincial action with "very clear statutory language".

The text of sections 6(6) and 36(7) suggest that they merely represent
minimum requirements that must be met in order for a CCAA court to approve
a plan of arrangement, or a distribution.

The words of the majority in Lemare Lake are indeed apposite: "The effect of
the provision is to set a minimum waiting period. This does not preclude
fonger waiting periods under provincial law" (at para. 46).

These provisions even seem to allow for the possibility that a plan or
arrangement could be agreed to that would provide for more than what is
described in section 6(6). It is difficult, in light of this, to claim that section 6(6)
represents a ceiling on what pension benefits may be paid out in an
insolvency.

The absence of any explicit statutory language “covering the field" is made all
the more conspicuous by the fact that Parliament aclually did rule out the
continued application of provincial law elsewhere in the CCAA. Most glaringly,
Parliament explicitly ruled out the continued application of some provincial
deemed trusts in favour of the Crown in section 37:

37 (1) Subject to subsection (2), despite any provision in federal or

provincial legislation that has the effect of deemina property to be
held in trust for Her Majesty, property of a debtor company shall
not be regarded as being held in trust for Her Majesty unless it
would be so regarded in the absence of that statutory provision.
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Parliament also ruled out the continued application of provincial shareholder
approval requirements in section 36(1) CCAA, which states that a court may
approve a sale or disposition of assets "[d]espite any requirement for
shareholder approval, including one under federal or provincial law”.

Provincial law is alsc explicitly excluded in certain matters relating to the
menitor's personal liability (subsections 11.8(1), (3), and (5) CCAA),

That Parliament chose not to use such language with regards to all deemed
trusts under provincial pension law — but rather just the trusts in favour of the
Crown — actually suggests that Parliament accepts that provincial law may
supplement the minimum federal requirements outlined in section 6(8). This
interpretation, which harmonizes federal and provincial law, must be favoured
over its alternative.

» Canadian Western Bank v. Alberta, [2007] 2 S.C.R. 3, 2007 SCC 22
[Tab], at para. 75, citing Attorney General of Canada v. Law Society of
British Columbia, 1982 CanLll 29 (SCC), [1982] 2 §.C.R. 307 [Tab], at p.
356

The PBA's deemed trust covers the deficit payments upon
termination of the pension plans

For these reasons, the deemed trusts created by both Newfoundland's PBA
and Québec's SPPA continue to apply in a CCAA liquidation.

The next question is what amounts these deemed trusts include.

As is more fully oullined in the submissions of Representative Counsel and
USW, there are deemed trusts created by Newfoundland's PBA (s. 32),
Quebec’s SPPA (s. 49), as well as the federal PBSA (s. 8). Newfoundland's
PBA would apply, at the very least, to the benefit of all of the employees who
reported for work in the province (5. 5 PBA).

With regards to Québec's SPPA, the deemed trust in s. 49 includes normal
costs and special payments, but appears to exclude wind-up deficiency
payments.

» Timminco ltée (Arrangement relative a), 2014 QCCS 174, at paras. 132,
166-167,

The deemed trust in 5. 8 of the federal PBSA also includes normal costs and
special payments, and excludes wind-up deficiency payments. This appears
to be the result of recent amendments to s. 29 of the FBSA.

¥ Aveos Fleet Performance Inc., 2013 QCCS 5762, at para B2.
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However, these specific amendments to the federal PBSA were not
introduced to Newfoundland's PBA, which is otherwise highly similar.

{i) This Honourable Court ought to defer to the reference currently
before the Newfoundland & Labrador Court of Appeal

On March 27, 2017, the Lieutenant-Governor in Council for Newfoundland
referred the following guestion to the Newlfoundland & Labrader Court of
Appeal, pursuant to its authority under section 13 of the Judicature Act

What is the scope of section 32 of the Pension Benefits Act, 1997,
SNL 1996 c. P-4.01 deemed trusts in respect of:

a) unpaid current service costs;

b)  unpaid special payments; and

¢)  unpaid wind-up deficits?

On May 5, 2017, the Chief Justice of Newfoundland and Labrador ordered
that the Reference be inscribed for hearing. The Attoney General of
Newfoundland & Labrador was ordered to notily interested parties. Notified
parties will have until May 31, 2017, tc file a notice of intention to intervene.

A status hearing is to be held on June 9, 2017, and the Chief Justice expects
that this matter may be heard in early September 2017. The Court of Appeal's
opinion might plausibly be rendered this year.

The Superintendent is respectfully of the view that this Honourable Court
should decline to answer this interpretive issue of Newfoundland law until
such a time as the opinion of the Newfoundland Court of Appeal is rendered.

Doing so would mitigate the risk of conflicting judgments, and would also
promote the interests of justice.

This Honourable Courl has already accepted what it called "the obvious

proposition” that the courts of Newfoundland are "more gualified to deal with
an issue of Newfoundland and Labrador law than the courts of Québec”,

¥ Arrangement relative a4 Bloom Lake, 2017 QCCS 284, at para. 43.

It is also generally preferable for complex and consequential issues of
Newfoundland law to be decided by the courts of Newfoundland - and
especially that province's apex court.

The other issues put to this Honourable Court could of course be decided in

advance of the Court of Appeal's Reference opinion,
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(ii) The deemed trust outlined in subsection 32(2) PBA includes the
wind-up deficiency payments

If this Honourable Court does intend to decide this issue without the benefit of
the opinion of the Newfoundland Court of Appeal, then the Superintendent’s
submissions are as follows.

Pursuant to section 32 PBA, the following amounts are deemed to be held in
trust by the employer:

{a) the money in the pension fund;
(b) an amouni equal to the aggregate of (i} the normal actuarial

cost, and (i) any special payments prescribed by the regulations,
that have accrued to date; and

(c) all (i) amounis deducted by the employer from the
member's remuneration, and (i) other amounts due under the
plan from the employer that have not been remitied to the pension

fund.

This section must be read alongside section 61 PBA, which reguires that,
following termination, the employer must make certain payments into the
pension fund in order to fund any wind-up deficiencies:

61 (2) Where, on the termination, after April 1, 2008 , of a
pension plan, other than a multi-employer pensien plan, the assets
in the pension fund are less than the value of the benefits provided
under the plan, the employer shall, as prescribed by the
regulations, make the payments into the pension fund, in addition
to the payments required under subsection (1), that are necessary
to fund the benefits provided under the plan.

The wind-up deficiency payments described in section 61(2) PBA are detailed
further in the Pension Benefits Act Regulations, NLR 114/96.

As a starting point, the Representative Counsel states — and the
Superintendent agrees — that the purpose of section 32's deemed trust is to
help secure the payment of pension benefits:

» Newfoundland and Labrador, Legislative Assembly, Hansard, 43rd

General Assembly, 1st Sess, No 55 (17 December 1996) (Ernie McLean)
[Book of Authorities of Representative Counsel, Tab 4]:

Mr. Speaker, | am pleased to be able to introduce to second
reading this legislation, which will provide increased pension
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benefits for workers in the Province. ... Mr. Speaker, this act
cerfainly secures the future for people in the Province who are
looking to obtain funds from a pension. This act provides
enhanced pension benefit coverage for the people of the Province
through the increased payments, procedures and conditions, as
well as improved investment regulations and monitoring
requirements, and the act promotes increased security of pension
benefits promised.

Section 61(2) PBA shares this objective. The wind-up payments described
therein are those that are necessary to fund the future benefits provided
under the plan. They effectively represent an “"acceleration of pension
entitlements".

» Ari Kaplan and Mitch Frazer, Pension Law (2" ed: 2013) [Tab], at pp.
537-539.

As a result, when these wind-up payments become "due”, they are effectively
"amounts due under the plan", falling within the scope of the section 32
deemed trust (and, more specifically, subsection 32(1)(c){ii)}.

This interpretation of the scepe of the section 32 deemed trust is confirmed by
both section 32's underlying purpose — to secure the payment of pension
benefits — and also by comparing the PBA to the tederal PBSA.

This Honourable Court has on a previous occasion said that their relevant
pravisions are highly similar (if not nearly identical). For the most pa, that is
true. However, section 29 of the FBSA was recently amended to specifically
exclude the wind-up deficiency from the section 8 deemed trust (see sections
26(6.2) and 29(6.5) PBSA).

» Aveos Fleet Performance Inc., 2013 QCCS 5762 [Tab], at para 82;

[82] The Superintendent also submits that Parliament's intent
should also be gleaned from the amendments to the P.B.S.A. in
2009 limiting the deemed trust to the actual payment deficit and
not to the whole actuarial deficiency (see Sections 29(6.2) and
29(6.5) P.B.S.A)).

All legislative provisions must be interpreted as having some effect
Pariiament does not speak without purpose, It therefore stands to reason that,
prior to these amendments to the federal PBSA, the deemed trust outlined in
section 8 did include the wind-up deficiency payments described in section
29.
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Since Newfoundland's PBA has no equivalent provision lo sections 28(6.2) or
25(6.5), then the PBA's deemed trust must still include the wind-up deficiency
payments described In section 61,

The PBA’s deemed trust can attach to proceeds from the sale of
property formerly located in the Province of Québec

The PBA’s deemed trust can be recognized and given effect under the law of
Quebec pursuant to aricle 1262 of the Civil Code of Québec, RLRQ ¢. CCQ
1891, which recognizes that a trust can be constituted by force of law.

1262. A trust is established by contract, whether by onerous or
gratuitous title, by will or, in certain cases, by law. Where
authorized by law, it may also be established by judgment.

The Superior Coun of Québec has recently held that a deemed trust like the
one described in section 32(2) PBA can be recognized as a trust under an.
1262 CCQ.

»  Timminco ltée (Arrangement relative a), 2014 QCCS 174 [Tab]

Direct effect may also be given to Newfoundland's PBA in Québec through
arlicle 3079 CCQ,

3079. Where legitimate and manifestly preponderant interests so
require, effect may be given to a mandatory provision of the law
of another State with which the situation is closely connected.

In deciding whether to do so, consideration is given to the
purpose of the provision and the consequences of its application.

The Wabush insolvency present a compelling instance where article 3079
CCQ should be invoked and relied upon.

Firstly, section 32 PBA is clearly a "mandatory provision" of “another State™,

Second, the FPBA is "closely connected” to this "situation”. The “situation”
referred to here is the insolvency of the Wabush CCAA parties, whao hired
employees to work in Newfoundland and registered all of their employees'
pension plans with the Newfoundiand & Labrador Superintendent of
Pensions. The "situation” consists more specifically of a debate about how to
distribute the proceeds of the CCAA asset sales, a matter intimately
connected to the PBA and its deemed trust protecting pension funding.

* Article 3077 CCQ provides that for the purpose of private international law, the law of another
province is effectively the law of anothar State.
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Thirdly, there are “legitimate and manifestly preponderant interests” that
require that local effect be given to the PBA.

The Wabush CCAA parties together ran a business that straddled the
Newfoundland & Quebec border, hiring employees to work in both provinces
and establishing two multijurisdictional pension plans.

It would be both unjust and inequitable for the employees who repored for
work in Quebec to potentially benefit from the deemed trust of 5. 49 SPPA,
while similarly-placed Newfoundland workers have their deemed trust under
s. 32 PBA languish without properly to attach to.

The Salaried and Unicn Plans are multijurisdictional pension plans, the
funding for which goes to benefit the plan as a whole. When an employer
agrees to establish and sponsor such a multijurisdictional plan, all of the
employer's assets in those jurisdictions should be chargeable. Plan members
should be entitled to the same protecticn, regardless of whether they reported
for work in Quebec or in Newfoundland. The principles of order and
interprovincial comity demand nothing less.

Furthermore, the CCAA stay prevents either employees or the
Superintendent from obtaining a judgment in Newfoundland & Labrador and
later enforcing such a judgment against property in this province. Giving direct
effect to the PBA avoids this unfortunate consequence.

Moreover, the purpose of section 32 PBA is enlirely in line with existing
Queébec legislation, Both the PBA and the SPPA altempt to secure some
amount of pension tunding in the event a sponsoring employer enters
insolvency proceedings.

This is clearly not a case where the purpose underlying the “foreign”
legislation is incompatible with local values and principles, as it has been in
so many of the cases where parlies soughl to invoke arl. 3079.

» See e.g. Globe-X Management Ltd, (Proposition de), 2006 QCCA 290,
SOQUIJ AZ-50359122, J.E. 2006-568, [2006] R.J.Q, 724 [Tab], at para.
44,

Indeed, the major apparent difference between the PBA and SPPA |s that the
PBA's deemed trust includes the full wind-up deficiency, while the SPFA's
does not.

However, the Province of Québec has already accepted that, in certain
circumstances, another province's pension legislation — including at least one
province which recognizes a full wind-up deemed trust — can apply to the
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benefit of Quebec plan members and attach, by consequence, to Quebec
property.

Pursuant to the Agreement Respecting Multi-Jurisdictional Pension Plans,
adopted by the provinces of Ontario, Quebec, British Columbia, Nova Scotia
and Saskatchewan (Exhibit R-21), the pension legislation of the “major
authority's” jurisdiction applies to the plan members, at least with regards to
the subject matters lisied in Schedule B. As a result, in the event that Ontario
is the "majority authority”, Ontario’s pension deemed trust — which has been
held to include the full wind-up deficiency — would apply to the benefit of
Québec plan members and attach to property in Québec,

The fact that Newfoundland & Labrador decided not to enter the Agreement
Respecting Multi-Jurisdictional Pension Plans is of no consequence to the
analysis required under art, 3079 CCQ. Quebec, being a member of this
Agreement (Exhibit R-21), has already signalled that it is prepared to accept
the application of another province's pension legislation, including another
province which accepts a fulsome deemed trust capluring the full wind-up
deficiency.

Final issues

The Superintendent has cbjected to two assertions set out in the Monitor's
Amended Motion for Directions.

For the reasons set out in the Superintendent's Notice of Objections to the
Menitor's Motion for Directions, and elaborated in further detail by the Plan
d’argumentation des Opposants, Syndicat des Métallos, sections locales
6254 el 6285, the Superintendent is of the view that:

a. The normmal costs for December 2015 should not have been pro-rated
for Union Plan members, as the Monitor suggests in paragraph 32 of
its Maotion. Plan members are instead owed credited service for the
entire month, for a total additional amount of $21,462; and

b. The Monitor has erred in calculating the calch-up special payments
that accrued pre-filing.

CoONCLUSION

140.

141.

The Superintendent reserves its right to reply to any argument or new issue
raised in the submissions of the other parties to this dispute.

The Superintendent respectiully requests this Honourable Court to dismiss
the Monitor's orders described at paragraph 70 of its Amended Motion for
Directions.
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Respectiully, the Superintendent submits that this Henourable Court's order
ought to reflect the following conclusions:

a. All normal costs and special payments — both those outstanding as at

g,

the date of the Wabush Initial Order and those that became payable
after that date, including additional special payments and cafch up
special payments - are the subject of a liquidation deemed trust;

The payable wind-up deficiency payments are similarly the subject of a
liquidation deemed trust;

The deemed trust oullined in section 32 PBA is not rendered
inoperative by the commencement of federal CCAA proceedings;

Any trust created pursuant to the PBA may charge the proceeds of
property formerly located in the Province of Québec.

THE WHOLE RESPECTFULLY SUBMITTED.

MONTREAL, May 12, 2017
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SYNDICAT DES METALLOS, SECTIONS
LOCALES 6254 ET 6285

VILLE DE SEPT-ILES
Mis-en-cause
e
FTI CONSUTING CANADA INC
Controleur

~ARGUMENTATION ECRITE DE LA MISE-EN-CAUSE -
RETRAITE QUEBEC (ANCIENNEMENT APPELEE REGIE DES RENTES DU QUEBEC)

CONTEXTE

La mise en cause, Reirate Québec, doit s'assurer que ['administration et le
fonctionnement des régimes de retfraite sont conformes & Lol sur les régimes
complémentaires de refraite, LRRQ, chapitre R-15.1 (ci-aprés « LRCR »);

La LRCR s'applique aux régimes de retraite relatifs & des travailleurs qui se présentent a
un établissement de leur employeur au Québec ou qui regoivent leur rémunération de cet
établissement";

Retraite Québec doit également collaborer avec la province de Terre-Neuve, signataire de
I'Accord multilatéral de réciprocité (1986) (ci-aprés « L'Accord »);

Avant le dépét des procadures, Wabush Mine opérait une mine de fer et des installations
de traitement situées prés des villes de Wabush et de Labrador (Labrador City) dans la
pravince de Terre-Neuve et Labrador (ci-aprés « Terre-Neuve ») en plus d'opérer les
installations de Peinte-Noire prés de Sept-lles dans la province de Québec;

Arnaud Railway et Wabush Lake Railway opéraient des chemins de fer qui servaient au
transport du mineral entre Wabush jusqu'au port de Pointe-Noire. Ces entités sont
considérées comme des enlreprises fédérales en veriu de la Constitution;

Les débitrices ont entrepris des procédures en vertu de la Loi sur les arrangements avec
les créanciers, L.R.C., (1985), c. C-36 (cl-aprés «la LACC ») et doivenl des sommes
substantielles en vertu de deux régimes de retraite dont la date de terminaison est
le 15 décembre 2015: le Salaried DB Plan (ci-aprés « le régime des salariés » el le
Union DB Plan (ci-aprés « le régime des syndiqués »);

TArt, 1 LRCR
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Ces sommes dues apparaissent au paragraphe 43 de la requéte amendée du contréleur
du 13 avril 2017 et concernent autant le déficit de terminaison que les cotisations
d'équilibre {« special payments » et « calch-up paymenlis #);

Ces deux régimes visent des travailleurs susceptibles d'gtre régis par trois lois distinctes,
soit la LRCR, la Loi sur les normes de prestations du Parlement fédéral (ci-aprés
« LNPP ») el la Pension Benefit Acl (ci-aprés « PBA »);

L'administrateur proviscire des regimes, Morneau Shepell Ltd, fait valoir des réclamations
tarit pour les déficits de terminaison que pour les cotisations d'équilibre, et ce, tant pour le
régime des salariés et que pour le régime des syndiqués,

L'administrateur provisoire des régimes fait valoir que ces réclamations sont protégées et
garanties par une fiducie réputée au terme de la lol provinciale de Terre-Neuve (FBA)
ainsi gqu'aux termes de la LNPP pour ce qui est des travailleurs du chemin de fer,

Retraite Québec fait valoir qu'une portion de ces réclamations portant sur les cotisations
d'équilibre dues et afférentes aux droils des paricipants québécois est garantie et
protégée par une fiducie réputée au terme de la LRCR:

Le contréleur prétend que touies les réclamations afférentes aux régimes de retrzile ne
sont aucunement protégees par une fiducie réputée et qu'elles constituent ni plus ni moins
gu'une créance ordinaire,

LES QUESTIONS EN LITIGE

Pour Retraite Québec, les questions soumises au Tribunal par le Contrdleur se résument
comme suit : est-ce que les cotisations d'équilibre afférentes aux droits des participants
québécois (« special payments » et « catch-up special payments ») dues a la date de
terminaison des régimes de retraite sont réputées détenues en fiducle hors de la portée
des créanciers garantis et ordinaires, en application des articles 49 et 264 de la LRCR 7

Avant de rendre sa décision sur la présente requéte, est-ce que le Tribunal devrait
attendre que le pourvoi en référé dépose par le gouvernement de Teme-Neuve et
Labrador a la Cour d'appel de cetle province soil terminé par un jugement final ou
autrement 7

ARGUMENTATION

A, Lafiducle réputée de la LRCR

La LRCR prévoil 4 son article 49 que |es cotisations sont réputées détenues en fiducie par
I'employeur :
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« 48, Jusqu'a leur versemenl 3 la caisse de retraite ou & |'assureur, les
cotisations et les intéréts accumulés sont réputés détenus en fiducie par
l'employeur, que ce dernier les ait ou non gardés séparément de ses biens. »

Cetle méme loi prévoit également que les colisations versées ou & &tre versées sont
incessibles et insaisissables -

« 264, Sauf dispositions contraires de |z lol, est incessible et insaisissable:
17 toute cotisation versée ou qui doit &tre versée a |a calsge de relraite ou a
|'assureur, ainsi que les intéréts accumulés ; (...} »

Pour 'application de la fiducie réputée, ces ariicles visent lous les types de colisations,
sans distinction entre les cotisations d'exercice, les cotisations spéciales ou les cotisations
d'équilibre, comme ce qul est réclamé par |'administrateur provisoire des regimes de
retraite et décrit dans la requéte amendée du Contréleur (Amended Meotion by the Monitor
for Directions with Respect to Pension Claims) comme étant les « Normal Cost
Payments », « Special Payments » el « Catch-up Special Payments »,

Retraite Québec soumet que ces dispositions ont plein effet dans le contexte actuel, et ce,
pour les motifs ci-aprés encnces,

Application de la LRCR dans le contexte de régimes de retraite interprovinciaux

18.

20.
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24.

Comme mentionné précédemment, les deux régimes de retraite dont il est gquestion sont
visés parla LRCR, du moins a I'égard des participants québécois;

En effet, I'article 1 de la LRCR ¢nonce que les régimes de retraite visés par la loi sont
ceux relatifs aux travailleurs qui se présentent 3 un élablissement de leur employeur au
Québec,

En raison de la situation géographique de certalnes des installations décrites ci-dessus,
plusieurs travailleurs sont visés par cet aricle;

Méme si un conflit de lois &tait au cosur de la présente question, ce qui est nié, l'article 1
régle a lui seul la question de [a détermination du domaine d'application internationale ou
interprovinciale de la LRCR, laquelle disposition est qualifitce de régle unilatérale de
conflit %

Ainsi, malgré le fait que plusieurs lois puissent étre applicables aux participants aux
régimes de retraile, aucune ne fait échec a I'application de la LRCR a I'égard des droits
des participants québécois (a8 |'exclusion des participants dont les droits sont régis par la
LNPPY};

Qui plus est un accord relatif aux régimes de retraite relevant de plus d'une autorité
gouvernementale est intervenu entre plusieurs provinces, dont la province de Québsec et la

! Gérald Goldstein, Las conflits de lois relatifs aux rigimes complémantaires de relralte, Montréal,
Editions Thémis, 2005, p. 278
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province de Terre-Neuve, en 1986 (ci-aprés « L'Accord »), et ce, en vertu de |'article 74
de la Loi sur les régimes supplémentaires de renles®,;

L'article 285 de la LRCR prévoit que cet accord demeure en vigueur jusqu'a ce qu'il soit
remplacé, modifié ou alors abroge;

En l'espéce, I'Accord produit toujours des effets entre les provinces de Québec et de
Terre-Neuve, lesguelles sont des parlies signataires a celui-ci alors gu'aucuns autre
entente n'est intervenue entre elles postérieurement;

A son premier article, I'Accord prévoit gue 'autorité ou la pluralité des membres du régime
sont employés, constitue I'autorité majoritaire aux fins de 'application de celui-ci;

Il'y est aussi prévu que 'autorité majoritaire est chargée d'exercer les fonctions et les
pouvoirs statutaires de chaque autorité minoritaire®,

Ce faisanl, il est reconnu sur le plan juridique que I'Accord n'a pas pour effet de soustraire
les régimes de retreite interprovinciaux aux dispositions de la Loi du Québec (LRCR) et
gue chague autorité majoritaire est alors responsable d'appliquer les lois des aulres
provinces (ou des autorités minoritaires) *,

Le surintendant des Pensions de Terre-Neuve agit comme autorité majoritaire dans les
régimes de retraile des salariés el des syndiqués dont || est question en |'espéce;

Le surintendant des Pensions de Terre-Neuve a donc l'obligation de s'assurer du respect
de l'application de la LRCR, rdle qui incombe normalement 3 Retraite Quebec,

Le versement des cotisations d'équilibre a la terminaison du régime et l'application de la
fiducie réputée de l'article 49 LRCR ne concermnent pas les aspects mentionnés au
paragraphe 28 des présentes,

En somme, en raison de la régle de conflit unilatérale que constitue 'article 1 de la LRCR,
et a la lumiére des dispositions applicables de I'Accord qui a force entre la province de
Québec et de Terre-Neuve, les dispositions de la LRCR trouvent application a 'égard des
droits des participants québécois.

La portée de la fiducie réputée de la LRCR

34.

Une fois é&tabli le domaine d'application de la LRCR, vient la question de déterminer
I'stendue et la portée de la fiducie réputée prévue a l'article 49,

1L.R.Q., & r-17 (cette lof a été remplacée par la LRCR)

4 At 2 de |'Accord

*Reégie des rentes du Québec ef Commission des régimes de refraite de ['Ontario et MCColl- Fronlenac
Petroleum ing, 2000 Canl il 30139 (ON SCDC) et Boucher . Slelco ine., [20058] 3 R.C.5. 279, 2005 C5C

64,
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Comme mentionné précédermment, les réclamations de ladministrateur provisoire des
régimes porlent tant sur le déficit de terminaison que sur les cotisations d'équilibre et ce,
dans le conlexte d'une entreprise protégée par la LACC;

Rappelons a ce sujet que Retraite Québec ne prétend 3 'application de la fiducie réputée
de la LRCR qu'a 'égard des cotisations d'équilibre;

Pour gu'une fiducie réputée exisle en droit québéceis et produise les effets d'une fiducie
legale, il faut que le législateur intervienne clairement en ce sens, que le langage utilise
s0it sans equivoque et gqu'il démontre que les sommes ou biens réputés étre détenus en
fiducie le soit méme en l'absence de leur séparation du reste des actifs de la débitrice?

Une telle fiducie crée alors un patrimoine d'affectation distinct et autonome et les biens qui
s'y retrouvent ne sont ni dans le patrimoine du constituant (I'employeur), ni dans celui du
bénéficiaire (caisse de retraite} et ne peuvent danc étre saisis par leurs créanciers ou
cédés en garantie au bénéfice d'un créancier’,

Or, en 'espéce, les termes de l'article 49 de la LRCR remplissent les exigences précitées.
C'est d'ailleurs en ce sens que la Cour supérleure du Québec a statué sur cette méme
question dans I'affaire Timminco Ltée®,

Dans I'affaire Sun Indalex Finance ¢. Syndicat des Métallos®, la Cour supréme du Canada
a reconnu que les dispositions provinciales qui créees une felle fiducie réputée
s‘appliquent aux entreprises protégées en vertu de la LACC;

Ainsi, le droit civil provincial s'applique aux entreprises insolvables sauf gl y a conflil entre
les lois provinciales et fédérales, auquel cas la loi fédérale aura préséance en vertu de |a
doctrine de |a prépondérance'”,

Or, dans les circonstances, la question n'est pas de déterminer si la fiducle réputée de la
LRCR a préséance sur une créance garantie en vertu d'une loj fédérale telle une créance
bénéficiant d'une priorité en vertu de la LACC;

La queshon est de statuer sur I'existence ou non de |a fiducie réputée de |'article 49 LRCR
et de délerminer si elle affecte ou non les réclamations de l'administrateur provisoire,
lesquelles concernent tant le déficit de terminaison que les cotisations d'equilibre,

Toujours dans |'affaire Timminco, la Cour supérieure du Québec s'est aussi prenoncés sur
I'élendue de la fiducie réputée de la LRCR el constitue 4 ce jour I'état du droit sur cette
question;

" Timminco Ltés {Arrangement relatif &), 2014 QCCS 174, par, 104-105, par.128;

"PAYETTE, LOUIS, Les sfirelés rdalles dans le Code civil du Québec , 2010, EYBZ0M0SURS,
paragraphe 63

B Timminco Ltée (Armngement relalif a), préc, nota 8

£{2013) 1 RCS 271

0 Syn Indalex Finance ©. Syndical des Meéfalfos, 2013 1 RCS 271, par.52



45.

46.

47

43,

49,

50.

a1.

52,

53.

54,

En effet, la Cour supérieure reconnait que les cotisations d'équilibre sont touchées par
l'application de |'article 49 de la LRCR et qu'on ne saurait conclure autrement ';

Elle base son raisonnement sur le libellé des dispositions législatives de la loi pour
conclure en ce sens : les articles 27 a 52 de la LRCR établissent la nature des différents
types de colisations et consacre |'obligation de les verser 4 1a caisse de ratraite;

A ce sujet, ells s'exprime ainsi: «Les cotisations versées ou a é&fre versées par
l'employeur regroupent les cofisations salariales et patronales, ces deux éléments
constituant les cotisations d'exercice a laquelle la cotisation d'équilibre vient s'ajouter
lorsque celle-ci est nécessaire. Vient alors 'article 49 LRCR qui stipule que les cotisations
sont répulées detenues en fiducies par l'employeur (...) Il est donc acquis que les
cotisations d'équilibre sont touchées par I'application de I'article 49 LRCR.»'®

Ainsi, le terme « cotisation » employé a l'article 49 de la LRCR inclut les cotisations
d'équilibre;

Qui plus est et sans limiter ce qui précade, la LRCR prévoit également que les cotisations
varséas et 4 &ire versées 2 la cajzse de retraite sont incessibles et insaisissables:

En somme, la LRCR s'applique aux droits des paricipants québécois el crée a son
article 49 une fiducie réputée qui produil tous les mémes effets d'une fiducie légale:;

Ce faisant, lss cofisations & étre versées a l'employeur, y compris les cotisations
d'equilibre sant protégées dans un patrimoine distinct 3 I'abri des créanciers. Cette flducie
a plein effet méme a |'égard d'une entreprise protégée par la LACC.

Ce patrimeine distinct est constitué de tous les biens de l'employeur jusqu'a concurrence
des montants de cotisations réclamées avec les intéréts encourus.

Cette division du patrimoine des débitrices soustrail les cotisations, qui de plus sont
insaisissables, du gage commun des créanciers comme le prévoit ['article 2645 CCQ ;

# 2645. Cuiconque est obligé personnellement est tenu de remplir son
gngagemenl sur tous ses biens meubles et immeubles, présents et 4 venir, &
l'exceplion de ceux qui sont insaisissables et de ceux qui font l'objet d'une
division de patrimeoing permise par la loi,

Toutefois, le debiteur peut convenir avec son créancier qu'il ne sera fenu de
remplir son engagement que sur les biens qu'ils désignent. »

La fiducie répuiée s'étend eégalement au produit de vente des biens des débitrices,
notamment ceux qui sont situés au Québec comme c'est le cas en |'espéce.

MTimminco Ltée (Arrangement relatif &), préc. note B, par 53,128
%d, par51
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Enfin, avec respect pour l'opinion contraire, il n'y a pas d'incohérence d'application de |a
priorité accordée dans la LACC aux cotisations d'exercice qui sont payables & une caisse
de retraite aux articles 6(6) et 36(7), et la fiducie réputée de |'article 49 da la LRCR qui
protége |es autres types de cotisations dues & une caisse de retraile, dans la mesure ol
les conditions d'une fiducie réelle sont rencontrée comme en l'espéce.

Selon nous, les cotisations d'équilibre ou speciales sont des versemenls prévisibles et
bien quantifiés. Elles sont des dépenses déterminées dans le cours normal des affaires de
l'employeur contrairemant au déficit de solvabilité en cas de terminaison qui dépend d'un
événement non prévu et dont le montant ne peut étre déterminé a l'avance.

B. La suspension du présent recours en raison du référé a la Cour d'appel de
Terre-Neuve

Le 27 mars 2017, ie lieutenant-gouverneur en conseil de la province de Terre-Neuve a
décidé de transmettre les questions suivantes a la Cour d'appel de cette province :

1) The Supreme Court of Canada has confirmed in Sun Indalex Finance, LLC v. United
Steelworkers, 2013 SCC 6, thal subject only to the doctrine of paramountcy,
provincial laws apply in proceedings under the Companies Creditors Arrangement
Act, R.S.C. 1985 c. C-38. What is the scope of section 32 of the Pension Benefits
Act, 1997, SNL1996cP-4.01 deemed trusts in respect of:

a. unpaid current service costs,
b. unpaid special payments; and
¢ unpaid wind-up deficits

2)  The Salaried Plan Is registered in Newfoundland and Labrador and regulated by the
Pension Benefits Act, 1687
a
i. (i) Does the federal Pension Benefits Standards Act, R.C.S. 1985, ¢-
32 deemed lrust also apply lo those members of eh Salaried Plan
who worked on the railway (i.e. a federal undertaking) ?

ii. If yes, is there a conflict with Pension Benefits Act, 1987 and Pension
Benefits Standards Act? If so, now is the conflict resclved?

i. Does the Quebec Supplemental Pension Plans Acl, COLR, ¢ R-16.1
also apply to those members of the Salaried Plan who reported for
work in Quebec?

ii. If yes, is there a conflict with the Pension Benefits Act, 1987 and the
Quebec Supplemental Pension Plans Act? If so, how is the conflict
resolved?

iii. Do the Quebec Supplementai Pension Plans Act deemed lrust also
apply to Quebec Salaried Plan members?
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58,

60.

61.

62.

V.

63.

3) Is the Pension Benefits Act, 1897 lien and charge in favour of the pension plan
administrator in section 32 (4) of the Pension Benefits Act, 1897 a valid secured
claim in favour of the plan administrator? If yes, what amounts does this secured
claim encompass?

Le présent tribunal est celui désigné a la LACC & l'exclusion de tout autre pour se
prononcer sur toutes les guestions que veut soumettre le gouvernement de Terre-Neuve
et Labrador a |la Cour d'appel de cette province, méme sur les questions de prétendus
conflits de lois,

Le pourvoi en reféré fait double emploi el crée une espéce de Iitispendance quil va &
l'encontre des principes d'une saine administration de la justice;

Sulvant la doctrine et la jurisprudence, le présent tribunal ne peut étre lie par la Cour
d'appel d'une province. Le jugement gue pourrait rendre la Cour d'appel de Terre-Neuve
et Labrador ne serait que purement théorique dans le cadre de |a présente instance;

Le gouvernemenl de Terre-Neuve et Labrador, ainsi que |e groupe de paricipants au
regime de retraite des salariés, tentent de sousftraire les queslions & lrancher de la
competence du présent tribunal parce que celui-¢l a refusé de transférer ces questions a
la Cour supréme de Terre-Neuve et Labrador;

La décision du 21 janvier 2017 du présent Tribunal n'a pas été portée en appel et est
passee en force de chose jugée en ce qui conceme sa compélence a l'égard des
questions soumises;

CONCLUSIONS

Retraite Québec demande a celte honorable Cour de déclarer que la fiducie réputée de
l'article 49 de la LRCR s'appliguent et affectent les réclamations de [l'administrateur
provisoire portant sur les cotisations d'équilibre afférentes aux droits des participants
guébécols pour les deux régimes et que ces sommes soient hors de la portée des
creanciers garantis et ordinaires,

Le Tribunal n'a pas a attendre le résultat du pourvoi en référé déposé par le
gouvernement de Terre-Neuve et Labrador 3 la Cour d'appel de celle province avant de
statuer sur les présenles,
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CANADA

PROVINCE OF QUEBEC
DISTRICT OF MONTREAL

N*500-11-048114-157

SUPERIOR COURT
Commercial Division
(Sitting as a court designated pursuant to the
Companies' Creditors Arrangement Act, R.5.C., c. 36,
as amended)

IN THE MATTER OF THE PLAN OF
COMPROMISE OR ARRANGEMENT OF :

BLOOM LAKE GENERAL PARTNER LIMITED
QUINTO MINING CORPORATION
8568391 CANADA LIMITED
CLIFFS QUEBEC IRON MINING ULC
WABUSH IRON CO. LIMITED
WABUSH RESOURCES INC.
Petitioners
~and-

THE BLOOM LAKE IRON ORE MINE LIMITED
PARTNERSHIP

BLOOM LAKE RAILWAY COMPANY LIMITED
WABUSH MINES
ARNAUD RAILWAY COMPANY

WABUSH LAKE RAILWAY COMPANY
LIMITED

Mises en cause
—and-
HER MAJESTY IN RIGHT OF
NEWFOUNDLAND & LABRADOR, AS
REPRESENTED BY THE SUPERINTENDENT OF
PENSIONS
THE ATTORNEY GENERAL OF CANADA,
ACTING ON BEHALF OF THE OFFICE OF THE
SUPERINTENDENT OF FINANCIAL
INSTITUTIONS

MICHAEL KEEPER, TERENCE WATT, DAMIEN
LEBEL AND NEIL JOHNSON

UNITED STEEL WORKERS, LOCALS 6154 AND
6285

RETRAITE QUEBEC



MORNEAU SHEPELL L'TD., IN ITS CAPACITY
AS REPLACEMENT PENSION PLAN
ADMINISTRATOR

VILLE DE SEPT-ILES

Mis en cause
_and-
FTI CONSULTING CANADA INC.

Monitor

CONTESTATION OF THE MIS EN CAUSE
THE SUPERINTENDANT OF FINANCIAL INSTITUTIONS
of the Amended Motion by the Monitor for Directions with Respect to the Pension Claims

INTRODUCTION

I, In the context of business restructuring, situations involving pension plans often give rise lo
disputes;

2. In this case, the issuc is essentially whether the beneficiaries of the plans are entitled to the
proceeds from the liquidation of assets to the extent of the unpaid monthly and catch up
special payments;

3. Itis important to note that the Superintendent of Financial Institutions, as Mis en cause in
this proceeding is acting not as a creditor, but as a regulator, and that this dispute is therefore
not subject to the principles developed by the Courts concerning deemed trusts in favour of
the Crown;

4. Wewill demonstrate below that the Superintendent of Financial Institutions” position, which
seeks to provide some measure of protection to the pension plan beneficiaries, is the one that
should be adopted by the Court. This position is an appropriate application of the relevant
legislative provisions in the present circumstances; i.e. where the pension plan has already
been terminated by the regulators and where no restructuring plan has been filed to the
creditors in general, or to the beneficiaries of the pension plan in particular. Moreover, this
position is most appropriate considering, on the one hand the unique nature of pension plans,
and on the other hand the appropriate balance of social and economic inconvenience that the
parties are suffering as a result of the debtors” financial collapse;



I. OFFICE OF THE SUPERINTENDENT QF FINANCIAL INSTITUTTIONS
A~ OSFI's mandate

5. The Office of the Superintendent of Financial [nstitutions, hereinafier OSFI, was established
under section 4 of the Office of the Superintendent of Financial Institutions Aet, R.S.C.,
1985, c. 18 (3rd Supp.) (“OSFI Act™);

4. (1) There is hereby established an office of the Government of Canada called the
Office of the Superintendent of Financial Institutions over which the Minister shall
preside and for which the Minister shall be responsible;

. Its mandate with respect to pension plans specifically is delined at subsection 4(2.1) of the
OSFI Act:

4. (2.1) The objects of the Office, in respect of pension plans, are

(a) to supervise pension plans w0 determine whether they meet the minimum
funding requirements and are complying with the other requirements of the
Pension Benefity Standards Act, 1985 and the Pooled Registered Pension Plans
Aet and their regulations and supervisory requirements under that legislation;

(b) to promptly advise the administrator of a pension plan in the event that the
plan is not meeting the minimum funding requirements or is not complying with
other requirements of the Pension Benefits Standards Act, 1985 or the Pooled
Registered Pension Plans Act or their regulations or supervisory requirements
under that legislation and, in such a case, (o take, or require the administrator 1o
take, the neeessary corrective measures or series of measures to deal with the
situation in an expeditious manner; and

(¢) promote the adoption by management and boards of directors of financial
institutions of policies and procedures designed to control and manage risk.”

7. In pursuing ils legislated objectives, OSFI must strive Lo protect the rights and interests of
plan members and other beneficiaries.

4. (3) Inpursuing ils objects, the Office shall strive

(a) in respect of financial institutions, to protect the righis and interests of
depositors, policvholders and creditors of financial institutions, having due
regard to the need to allow financial institutions to compete effectively and take
reasonable risks; and

(b} in respect of pension plans, to protect the rights and interests of members of
pension plans, former members and any other persons who are entitled 1o
pension benefils or refunds under pension plans.



10.

11

12.

13.

14.

B - OSFI's interest in this proceeding

Under section 5(1) of the Pension Benefits Standards Act, 1985, R.S.C. 1985, ¢. 32 (2nd
Supp.), hereinafier the PBSA, the Superintendent is responsible for the administration of this
Act;

Seetion 5.(1) slates:

The Superintendent, under the direction of the Minister, has the control and
supervision of the administration of this Act and has the powers conferred by this Act.

Section 33.2(1) of the PBSA provides as follows:

In addition to any other action that the Superintendent may take in respect ol a pension
plan, the Superintendent may bring against the administrator, employer or any other
person any cause of action that a member, former member or any other person entitled
to a benefit from the plan could bring,

In Buschau v Rogers Communications Ine 2006 SCC 28, the Supreme Court of Canada stated
at paragraph 20:

20 In essence, the Superintendent plays a crucial role in the protection of
beneliciaries. Although most of his interventions relate to supervision of the solvency
requirements, he also acts as a gatekeeper for the distribution of a pension fund. The
Superintendent has unique duties and responsibilities vis-c-vis beneficiaries that may
make il possible to avoid resorting to a common law rule that was designed [or an
environment totally different from that of pension law.

QUESTIONS AND CONTESTED MATTERS

For the reasons discussed hereinafier, OSF]l contests the April 13 Amended Monitor's
Motion and, more specifically, the conclusions sought regarding the normal and special
payments (including monthly and catch-up);

OSF1 submits that the issues in dispute as submitted by the Monitor were not developed with
the consent of the interested parties;

OSFI subrmits that the proper question before this Court should be;

It the context where:

a) The debtors obtain authorization from the Court to suspend the special
payments to the pension plan;

h) The assets have been liguidated under the CCAA;

¢) The pension plan has been terminated by the regulators following the Initial
Order:
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d) No plan has been offered (or will be offered) to the creditors and the
beneficiaries of the pension plan
Does section 6(6) of the CCAA or any other section of this Act, allow the Court to
not apply the protections granted by sections 8 and 29 of the PBSA?

OSF1 also disagrees with the Monitor's method of caleulating the normal payments for
December 2015 as a fraction related to the termination date of December 16, 2015 (16 days
oul of 31 days) of the amount normally due. This calculation would be contrary (o the
pension plan itself, which provides that members réceive crediled service for the entire
month in the event of plan termination prior to the end of the month;

(OSF1 contests the conclusion sought by the Monitor for a declaration that normal and special
payments are ordinary claims;

Based on Exhibit R-26 filed by the Petitioner, the Towers Watson report “Plan Termination
as at December 16, 2015”, which is currently under review by the regulator, and as
summarized in paragraph 43 of the Petitioner motion, the following amounts are due to the
Salaried and Union DB Plans:

Salaried DB Plan | Union DB Plan
Normal Cost Payments
Pre-filing £0 $0
Post-Filing $0 $0
Total 50 $0
Special Payments
Pre-filing $3 $146,776
Post-Filing $2 185,753 $2,999 924
Total $2,185,756 $3.146,700
Catch-up Special Payments
Pre-filing 50 50
Post-Filing %0 $3,525,120
Total 50 §3,525,120
Estimated Wind-up
Deficiency $27.450,000 $27,486,548

While the normal cost payments made subsequent to the initial Order were all paid until the
termination of the plan by the Superintendent on December 16, 2015, a pro rata caleulation
was made by the Monitor {or the month of December 20135 pursuant to which the Debtors
only paid 16/31 of the amount due for that month;

Sinee the initial Order, and in accordance therewith, the Deblors have suspended both special
and catch-up payments. for a total amount of $8 857 576.00;



213,

21,

Considering that the pension plans expressly provide that in the event of termination, the
entirg current month must be paid, the amount of $44 356, not $22 893, should have
deposited in the pension plans;

PURPOSE OF THE COMPANIES' CREDITORS ARRANGEMENT ACT (CCAA)

As stated by the authors Houlden & Worawetz!':

« The decided cases have identified the following purposes of the legislation:

to permit an insolvent company to avoid or be discharged from bankruptey by
making a composition or arrangement with its creditors : Browne v. Southern
Canada Power Co. (1941}, 23 C.B.R. 131, 71 Que. K.B. 136 (Que. C.AL); Multidev
Immobilia Inc. v. 8 A. Just Invest. (1988), 1988 CarswellQue 38, 70 C.B.R, (N.S.)
O1, [1988] R.LQL 1928 (Que. 5.C.);

to preserve the insolvent company as a viable operation and to reorganize its affairs
to the benefit not only of the debtor but of the creditors : Quintette Coal Lid, v.
Nippon Steel Corp. (1990), 80 C.B.R. (N.S.) 98, 1990 CarswellBC 425 (B.C. 8.C.);
Milner Greenhouses, supra; Re D.W. Melntosh Lid (1939), 1939 CarswellOnt 87,
21 C.B.R, 206 (Ont 5.C.); Re Avery Construction Co. (1942), 1942 CarswellOnt
86,24 C.B.R.17,[1942]4 D.L.R. 558 (Ont. S.C.) Re Arthur Flint Co. (1944), 1944
CarswellOnt 59, 25 C.B.R. 156, [1944] O.W.N. 325, [1944] 3 D.L.R. 13 (Ont.
5.C.); Citibank Canada v, Chyse Mantutian Bank of Canada (1991), 5 C.B.R, (3d)
165, 1991 CarswellOnt 182, 2 P.P.S.A.C. (2d) 21 (Ont. Gen. Div.);

to maintain the stafus guo for a period to provide a structured environment in which
an insolvent company can continue to carry on business and retain control over its
assets while the company attempts to gain approval of its credilors for a proposed
arrangement that will enable the company to remain in operation for the future
benefit of the company and its creditors: Meridian Dev, Inec. v, Toronto Dominion
Bawk, supra; Quintefte Coal Ltd. v, Nippon Steel Corp. (1990), 80 C.B.R. (N.5.)
08, 1990 CarswellBC 425 (B.C. 8.C.): Re Canadian Airlines Corp. (2000), 19
C.B.R. (4") 1, 2000 CarswellAlta 622 (Alta. Q.B.); Milner Greenhouses Lid. v,
Saskatchewan (2004), 2004 CarswellSask 280, [2004] 9 W.W.R. 310, 50 C.B.R.
(4" 214, 2004 SKOQB 160 (Sask Q.B.); Re Blue Range Resource Corp. (2000), 192
D.L.R. (4™) 281, 2000 ABCA 239, 20 C.B.R. (4") 187, 2000 CarswellAlta 1004
(Alta. C.A);

to protect the interests of creditors and to permit an orderly administration of the
deblor company’'s aflfairs: Meridian Development Inc. v. Toronto Dominion Bank
(1984), 1984 CarswellAlta 259, 52 C.BR. (N.S.) 109, 32 Alta L.R. (2d) 150, [1984]
5 WOWL.R, 215, 53 AR, 39 (Q.B.);

to protect an insolvent company from proceedings by creditors that would prevent
it from carrying oul the lerms of a compromise or artangement: Feifer v, Frame
Manufacturing. Corp. (1947), 1947 CarswellQue 15, 28 C.B.R. 124, [1947] Que.
K.B. 348 (Que. C.A.);

! Banknuptey and Insolvency Law of Canada {p 11.6.1)



e o permit equal treatment of creditors of the same class: Re NsC Diesel Power Inc,
(1990), 79 C.B.R. (N.5. } 1, 1990 CarswelINS 33, 97 N.S.R. (2d) 295, 258 A P.R.
295 (T.D.);

s o permit a broad balancing ol stakeholder interests in the insolvent corporation:
Nova Metal Products Inc. v, Comiskey (Trustee of) (1990), 1 C.B.R. (3d) 101. 41
O.A.C. 282, 1990 CarswellOnt 139, | O.R. (3d) 289 (Ont. C.A.), Re Air Canada
[Greater Taronto Aivport Authority re gates at new terminal (Toronto)] (2004), 47
C.B.R. (4™) 189, 2004 CarswellOnt 870 (Ont, 8,C.).) [Commercial List]);

o in appropriate circumstances to effect a sale, winding-up or liguidation of a debtor
company and its assets: Re Apvil Range Mining Corp. (2002), 34 C.B.R, (4™) 157,
2002 CarswellOnt 2254 (Ont. C.A):»

22.  The authors add (page 11-8):

¢ The Supreme Court of Canada held that Parliament understood when adopting the
CCAA that liquidation of an insolvent company was harmful for most of those it
affected, notably creditors and employees; and that a workout that allowed the company
to survive was optimal. It held that courts must recognize that on occasion the broader
public interest will be engaged by aspects of the reorpanization and may be a factor
against which the decision of whether to allow a particular action will be weighed. The
Supreme Court of Canada has held that reorganization serves the public interest by
facilitating the survival of companies supplying goods or services crucial to the health
of the economy or saving large numbers of jobs: Re Ted Leroy Trucking Lid, 2010
CarswellBC 3419, 2010 CarswellBC 3420, [2010] 3 S.C.R. 379, 72 C.B.R. (5*) 170,
2010 SCC 60 (8.C.C.). For a full discussion of this case see No 101 “Claims under the
Excise Tax Aet”. »

23.  As pointed out by Justice Gascon, then of the Superior Courl, in AbitibiBowater inc.
(Arrangement relatif a), 2009 QCCS 2152:

«[4] Si la familiarité des nombreux intervenants aved le processus varie
grandement, l'objectif de cette loi est tout de méme bien connu, La LACC vise a
permeltre & AbitibiBowater de restructurer ses affaires, ses opérations et sa dette.
[5] Le moyen que la loi met 4 sa disposition est I'élaboration, la négociation et
la mise en aeuvre d'un plan d'arrangement juste et raisonnable avee ses eréanciers et
sur lequel ils seront appelés & voter.

[6] Le processus est avant tout celui des débitrices et de ses créanciers. Le rile
du Tribunal en est un de supervision. Le but ultime recherché est la conclusion d'un
plan d'arrangement fructueux dans une perspective de continuité des opérations et de
survie de l'entreprise. 1l en va de l'intérét de tous les intervenants, voire celui de la
société en général selon cerlains. Pour paraphraser les propos du juge Blair dans
Varrét Metcalfe’, l'on partle ici d'une loi qui comporte un « brogder social economic
purpose » et un « wider public interest », »

24, Justice Deschamps in Century Services Inc. v Canada (AG) [2010] 3 SCR 379, summarized
the restructuring procedure under the CCAA as follows:
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28.

29.

[14] Access to the CCAA is more restrictive, A debtor must be a company with
liabilities in excess of $5 million. Unlike the 814, the CCAA contains no provisions
for liquidation of a debtor’s assets if reorganization fails. There are three ways of
exiting CCAA proceedings. The best outcome is achieved when the stay of proceedings
provides the debtor with some breathing space during which solvency is restored and
the C'CAA process terminates without reorganization being necded. The second most
desirable outcome occurs when the debtor’s compromise or arrangenent is accepted
by its creditors and the reorganized company emerges from the CCA4 proceedings as
a going concern, Lastly, if the compromise or arrangement fails, either the company
or i1s creditors usually seek to have the debtor’s assets liquidated under the applicable
provisions of the BI4 or lo place the debtor into receivership. As discussed in greater
detail below, the key difference between the reorganization regimes under the 2/4 and
the C'CAA is that the latter offers a more flexible mechanism with greater judicial
discretion, making il more responsive to complex reorganizations.

The CCAA, contrary to the Bankrupicy and Insolvency Aet, does not contain a scheme of
distribution and, consequently, does not contain a priority plan;

Section 6(6) of the CCAA provides that the Courl may not sanction a plan that does not
provide for the payment of certain amounts to a prescribed pension plan, such as the plans
al issue here. Specifically, in the context of a defined benelit pension plan, the court must be
satisfied, at a minimum, that an arrangement provides for the payment of normal cost
amounts owed to the fund and amounts deducted from employees’ remuneration. By
definition, this provision is only applicable in situations where the debtor has in fact
submitted a plan to its creditors;

In such a scenario, it is the creditors themselves who will decide whether to accept or refuse
the proposal presented to them;

ABSENCE OF PRIORITY RANKING IN THE CCAA AND CONSEQUENCE OF
THAT ABSENCE WHERE PLAN NOT PROVIDED

The debtors, with the monitor’s consent, opted to liquidate their assets under the CCAA,
when it was clear from the outset that ne restructuring would be possible given that the
employees were dismissed and the mines were closed event before the beginning of the
process. Although a debtor can choose to liquidate its assets under the CCAA instead of the
BIA, this choice is not without consequence: the result for the respondent that authorizes the
debtor 1o proceed with liquidation under the CCAA is that the deemed (rust created by
section 8§(2) of the PBSA continues to apply;

Justice Deschamps, in fact, held in fndalex:

[31]) In order to avoid a race o liquidation under the BI4, courts will favour an
interpretation of the CCA4A that affords creditors analogous entitlements. Yet this does



31,

32

i3,

4.

not mean that courts may read bankruptey priorities into the CC44 at will. Provineial
legislation defines the priorities to which creditors are entitled until that legislation is
ousted by Parliament. Parliament did not expressly apply all bankruptey priorities
either to C'CAA proceedings or to proposals under the B/A. Although the creditors of a
corporation that is attempling to reorganize may bargain in the shadow of their
bankruptcy entitlements, those entitlements remain only shadows until bankruptey
occurs. At the outset of the insolvency proceedings, Indalex opted for a process
governed by the C'CAA, leaving no doubt that although it wanted to protect ils
employees’ jobs, it would not survive as their employer. This was not a case in which
a failed arrangement forced a company into liguidation under the B/4. Indalex
achieved the goal it was pursuing. It chose to sell its assets under the CCAA, not the
Bld.

[52] The provincial deemed trust under the PBA continues to apply in CCAA
proceedings, subject to the doclrine of federal paramountey (Crystalline Investments
Lid. v. Domgroup Lid., 2004 SCC 3, [2004] 1 S.C.R. 60, at para. 43). The Court of
Appeal therefore did not err in finding that at the end of a CCAA liquidation
proceeding, priorities may be determined by the PPSA’s scheme rather than the federal
scheme set out in the /4.

S fndalex Finance, LLC v. United Steelwaorkers, 2013 5CC 6

Applying that principle to this case, it follows that, by operation of the PBSA, a federal
statute that continues to apply during the procedures, amounts owed to the plan under
section 8(1) of the PBSA, which includes accrued special payments, attach to the proceeds
of the liquidation of assets and are deemed not to form any part of the estate. Consequently,
the amounts owed as normal and special payments after the Wabush Initial Order must be
deposited into the pensions plans;

The powers granted to the Court under the CCAA are broad enough to allow it to order, now,
that the amounts due be deposited into the pension plan;

Neither the debtor, the creditors, nor the regulators can remain in limbo about an arrangement
under the CCAA that is not an arrangement;

Although it is acknowledged that a debtor may, with the Court’s approval, liquidate its
assets under the CCAA, This law does not permit a debtor to avail himself of the advantages
af the CCAA, such as the writing-ofT of debts, without also respecting the sine qua non
obligation imposed by the CCAA, that is, to submil a plan or arrangement 1o his creditors;

PRE- AND POST- CLAIMS AND THE NECESSITY TO FILE A PLAN TO THE
BENEFICIARIES

Pursuant to sections 19 and 2 of the CCAA and sections 2 and 121 of the BIA, all payments,
other than normal cost payments, that were due at the time of the initial Order may be the
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objects of a compromise through the filing of a Plan of Arrangement, but only insofar as
such a Plan is actually filed;

Indeed, the Debtors, with the approval of the Monitor, followed this reasoning: on one hand,
they made the normal cost payments after the Order until the termination of the plan and on
the other hand, they asked the Court for leave 1o suspend the special and catch-up payments
subsequent to the Order;

Under paragraph 12 (a) of the Rectified Initial Order, the debtors were authorized to stay its
maonthly special payments to the pension plans;

This authorization, usually granted in the course of a business restructuring under the CCAA,
was intended o permit a debtor to réstructure. Although the Debtors were authorized under
the terms of the initial order to stay the payment of their special payments, the fact remains
that the debtors remain subject to the PBSA during the process;

From the time when the assets were sold and it became clear that there would be no Plan of
Arrangement presented to the creditors, and given that the amounts due to the pension fund
belong. by virtue of the wording of the PRSA, to neither the Debtors nor the estate, it became
unfair to deprive the pension plan beneficiaries of these amounts;

Moreover, an authorization to slay payments o a pension plan does not in any way imply
thal those payments ar¢ set aside or expunged,

As Justice Mayrand wrote in AbitibiBowater Inc. (Arvangement retatif é), 2009 QCCS 2028:
[TRANSLATION]

51 Moreover, Abitihi, in conjunction with all its creditors, employeces, lenders and
suppliers may suceessfully overcome the impasse by agreeing to an arrangement to
put the business back on the right track in the short or medium {erm. Terms and
conditions for the repayment of the stayed contributions can be agreed on with the
approval of the appropriate authonities. This will be done at another stage.

Justice Mayrand authorized a stay of payments to the pension plan, taking care to state that
the terms and conditions for the repayment of those amounts could ultimately be agreed on
once the restructuring was completed and in a context where not staying these payments
would jeopardize the chances of restructuring and, as a result, the closing of the business and
the loss of jobs;

[TRANSLATION]

49 The consequences of the measures sought and disputed by both groups are
substantial. If Abitibi cannot restructure its affairs because it is making amortization
payments and, in doing so, its survival is at risk, the first spectre arises, the closure of
the business, loss of jobs and the termination and winding-up of pension plans.
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A fortiori, in this case, where the debtor has already dismissed its employees, liquidated its
assets, where no recovery plan will be presented to the creditors and the pension plans have
already been terminated, and where the sale proceeds of the assets are more than enough to
pay the amortization payments, the total amount due should be deposited in the pension plan;

Justice Pepall came to a similar conclusion in Fraser Papers Inc. (Re), 2009 Can 111 39776:

[21] The relief requested by the Applicants, importantly in my view, does not
extinguish or compromise or even permit the Applicants 1o compromise their
obligations with respect to special payments. Indeed, the proposed order expressly
provides that nothing in it shall be taken to extinguish or compromise the obligations
of the Applicants, if any, reparding payments under the pension plans. Failure to stay
the obligation to pay the special payments would jeopardize the business of the
Applicants and their ability to restructure. The opportunity to restructure is for the
benefit of all stakeholders including the employees, That opportunity should be
maintained.

lustice Farley in United Air Lines Inc. (Re) 9 CBR (5th) 159, had even dismissed the
application for authorization to stay payments Lo the pension fund, stating, in particular, that
the debtor had the necessary funds and that these payments were not up against the ceiling
of the DIP financing:

4 UAL has not run out of money nor of liquidity, albeit that it must husband its
available funds and liquidity in a very prudent manner, However, there is no evidence
before me that UAL either (i) does not have sufficient funds to make the pension
funding payments or (ii) that its DIP arrangements are such that it cannot make such
payments (in this latter (if) situation, neither is there any evidence that even if it were
up against the ceiling of its DIP requirements, that an application was made to the DIP
lenders for consent to make such payments).

The Debtors cannot request, with the Menitor’s assistance and approval, the protection of
the Court in order 1o sell the Debtors’ assets while asking that special payments due to the
pension plan be stayed, and then have those very payments essentially expunged by remitting
the proceeds of sale of its assets to the secure creditors who, by the very wording of section
8(2) of the PRSA, are not entitled to them, all in a context in which no plan is proposed to
the ereditors in general nor to the beneficiaries of the plans in particular;

Although everyone recognizes the general principle, often pointed out by the courts, that in
a restructuring under the CCAA everyone must make sacrilices, we submit that this principle
must be weighed where there is a liquidation under the CCAA that does nol result in any
restructuring plan, where almost all the employees were dismissed before the beginning of
the process and where the plans have been terminated since. In addition to the loss of their
jobs, these employees have lost the benefit of the continuation of their pension plan.
Furthermore, members of the pension plan (as well as retirees with little if any future income
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prospects) are facing large reductions in their pension entitlements, regardless of the
outcome of this Motion. The special payments would make an important difference to the
funded status of the pension plans, bul these plans would still remain significantly
underfunded. Full payment of the outstanding special payments to both the DB Union and
DB Salaried Plans would still leave each plan funded (on a solvency basis) at only about
§5.5% and 77%, respectively, Members® pensions, earned through their many years of
service, have been sacrificed because of this situation. The amount at stake is, in short,
minimal when compared to the totality of the companies’ indebtedness;

OSFT finds it difficult to understand how the Debtors could ask the Court to suspend post-
order special payments and, at the same lime, make post-order normal cost payments, only
Lo later assert that these claims constituted pre-order ordinary claims;

Furthermore, given thal most of the employees had been laid off and that the Debtors had
asked the Court 1o ratify their liquidation plan, the Regulators terminated the pension plans
on December 16, 2015, several months after the mitial Order;

Section 29(6.4) of the PBSA makes all amounts due on the date of the pension terminatian
plan. Prior to plan termination, normal cost and special payments acerue on a month-to-
month basis, as they become due. In this circumstance, the pension claim, which represents
amounts that became payable or fully constituted after the Wabush Initial Order date, cannot
be characterized as a “pre-order™ claim;

As previously mentioned, the ultimate purpose of the CCAA is to enable a company in
difficulty to recover in order to continue its activilies;

As such, the CCAA safepuards for emplovees and pensioners are intended only to further
this objective;

Although section 6(6) only addresses a compromise thal preserves normal cost payments
owing 1o a pension plan, it applies in the conlext of the ratification of a plan, which implies
that the affected creditors voted in favour of the plan;

To the extent that this minimum provided for under section 6(6) of the CCAA4 can supersede
the deemed trust protections over accrued special payments provided under the PESA, it can
only be accepted by the creditors and cannot be imposed on them before the filing of a plan;

The conclusion sought by the Monitor’s Motion would have the effect, in the context of the
CCAA, of depriving the beneficiaries of the pension plans of their rights without a plan even
having been submitted to them;

The judgment of June 15, 2015 held that the Deemed Trust, pursuant to section § of the
PBSA, does not apply;
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However, with respect, this decision appeared to be made in light of the protections afforded
by s. 6(6) of the CCAA. At the time of the judgment, some or all of the Debtors left open the
possibility that they would file a plan to the creditors. This is no longer the case, or, at least,
no plan had been proposed to the beneficiaries of the pension plans neither before, nor after
the filing of the Monitor's Motion:

Furthermore, after the judgment of June 15, 2015, the pension plans were terminated by the
Regulators;

It would be contrary Lo the spirit of the law, in a context where no plan is filed with the
credilors, to now claim that the Deemed Trust cannot apply and that all the sums due to the
pension plans, other than the normal cost payments outstanding as of the date of the Initial
Order, constitute ordinary claims;

The Meonitor, through the framing of the issues in dispute and through the conclusions
sought, atlempls to eliminate the PBSA Deemed Trust even in a context where no plan was
submitted and without even knoewing how the Debtors intend to leave the CCAA:

As mentioned by the Supreme Court of Canada in the decision Century Services Inc v
Canada (Atterney General) 2010 SCC 60 :

|60] Judicial decision making under the CCAA takes many forms. A court must first of
all provide the conditions under which the debtor can attempt to reorganize. This can be
achieved by staying enforcement actions by creditors to allow the debtor’s business to
continue, preserving the sfefus quo while the debtor plans the compromise or arrangement
to be presented to creditors, and supervising the process and advancing it to the point
where it can be determined whether it will succeed (sce, e.g., Chef Ready Foods Ltd. v.
Hongkong Bank of Can. (1990), 51 B.C.L.R. (2d) 84 (C.A.), al pp. 88-89; Pacific
National Lease Holding Corp., Re (1992), 19 B.C.A.C. 134, at para. 27). In doing so, the
court must often be cognizant of the various interests at stake in the reorganization, which
can extend beyond those of the debtor and creditors to include employees, directors,
shareholders, and even other parties doing business with the insolvent company (see, e.g.,
Canadian Airlines Corp., Re, 2000 ABQB 442, 84 Alta. L.R. (3d) 9, at para. 144, per
Paperny J. (as she then was); 4ir Canada, Re (2003), 42 C.B.R. (4th) 173 (Ont. 8.C.1.),
at para. 3; Air Canada, Ke, 2003 CanLIl 49366 (Ont. 8.C.1.), at para. 13, per Farley J.:
Sarra, Creditor Rights, atpp. 181-92 and 217-26). Tn addition, courts musl recognize that
on oceasion the broader public interest will be engaged by aspects of the reorganization
and may be a factor against which the decision of whether to allow a particular action will
be weighed (see, e.g., Canadian Red Cross Secieiy/Société Canadienme de la Croix
Rouge, Re (2000), 19 C.B,R. (4th) 158 (Ont. S.C.1.), at para. 2. per Blair J. (as he then
was); Sarra, Creditor Rights. al pp. 195-214).

[o..]
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[70] The general language of the CCA44 should not be read as being restricted by the
availability of more specific orders. However, the requirements of appropriateness, pood
faith, and due diligence are baseline considerations that a court should always bear in
mind when exercising CCAA authority. Appropriateness under the CCAA is assessed by
inquiring whether the order sought advances the policy objectives underlying the CCAA,
The question is whether the order will usefully further efforts to achieve the remedial
purpose of the CCAA — avoiding the social and economic losses resulling from
liquidation of an insolvent company. 1 would add that appropriateness extends not only
to the purpose of the order, but also to the means it employs. Courts should be mindful
that chances for successful reorganizations are enhanced where participants achicve
common ground and all stakeliolders are treated as advantageously and fairly as the
circumstanees permil.

[71] Tt is well established that efforis 1o reorganize under the CCAA can be terminated
and the stay of proceedings against the debtor lifted if the reorganization is “doomed to
failure” (see Chef Ready, at p. 88: Philip ‘s Manyfacturing Lid,, Re (1992), 9 C.B.R. (3d)
25 (B.C.C.A.), at paras. 6-7). However, when an order is sought that does realistically
advance the CCAA’s purposes, the ability to make it is within the discretion of a CCAA
court.

The objective of the Act and the intervention of the Court must be geared towards the
restructuring of the company in difficulty and to the continuation of its business, The Debtors
cannol be allowed to take refuge under the protection of the CCAA for over two years and
sell wartually all their assets, and then evade their obligations under the PBSA without
offering anything 1o the creditors or lo the beneficiaries of the pension plans and without
even informing the creditors on how they intend to terminate proceedings under the CCAA;

Even though section 6(6) provides a minimum, which must be approved by the creditors,
there is nothing in the CCAA that authorizes the Court to apply this minimum in the absence
of any restructuring plan (o the creditors in general and 1o the beneficiaries of the pension
plans in particular;

Moreover, the suspension of the special payments authorised by the Court did not have the
effect of rendering the Deemed Trust pursuant to the PBSA inapplicable, it only delayed the
requirement to pay into the Pension Plan until the filing of a plan, which, in this instance,
has not occurred;

The termination of the pension plans on December 15, 2015 crystallized, at that date, all
sums due to the pension plans until December 31, 2015;

Section 29 ol the PBSA provides :

(6) 1f the whole of a pension plan is terminated, the employer shall, without delay,
pay into the pension fund all amounts that would otherwise have been required to
be paid to meet the preseribed tests and standards for solvency referred to in
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subsection 9(1) and, without limiting the generality of the foregoing, the employer
shall pay into the pension lund

(a) an amount equal to the normal cost that has acerued to the date of the
termination;

(b) the amounts of any preseribed special payments that are due on termination
or would otherwise have become due between the date of the termination and
the end of the plan year in which the pension plan is terminated;

(¢) the amounts of payments that are required to be made under a workout
agreement that are due on termination or would otherwise have become due
between the date of the termination and the end of the plan year in which the
pension plan is terminated;

(d) all of the following amounts that have not been remitted to the pension fund
at the date of the termination:

(i) the amounts deducted by the employer from members’ remunecration,
and

(11) other amounts due to the pension fund from the emplover; and

(e} the amounts of all of the payments that are required to be made under
subscction 9,14(2).

Since the pension plans have been terminated and no restructuring plan has been presented
to the pension plan beneficiaries, the Monitor and the Debtors cannot claim that only the
normal cost payments are protecied. Nothing in the CCAA provides for this type of situation.
On the contrary, section 29(6)(b) of the PBSA applies to capture unpaid special payments
as of termination;

In similar circumstances, the PBS/ continues to apply and the regular, special and catch-up
payments that have become due by virtue of section 29 of the £BSA are protected by the
Deemed Trust created by section 8§ of the same Act;

In the absence of an agreement with the pension plan beneficiaries that is ratified by the
Court, neither the Debtors, nor the Monitor may unilaterally impose on the beneliciaries an
amount less than that which the PBSA provides for and protects;
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CONCLUSIONS SOUGHT

THE OFFICE OF THE SUPERINTENDANT OF FINANCIAL INSTITUTIONS THEREFORE
ASKS THAT THE COUR'T :

GRANTS the present Notice of Objection;

DECLARES that the amount of $8,857,576 (subject to change) are subject the deemed trust
created by section 8 of the Pension Benefits Standards Act, 1985 RSC 1985 ¢ 32 (2 suppl);

THE WHOLE WITHOUT COSTS

MONTREAL, May 12, 2017

Department of .Iusnce Canada
(Code d'impliqué : BC 0563)
Québec Regional Office
Guy-Favreau Complex

200, René-Lévesque Blvd, West
East Tower, Yh Floor
Montréal, Ouébec H2Z 1X4

Per: M* Pierre Lecavalier

M* Michelle Kellam
Tel.: 514 283-4042/ 514 496-4073
Fax: 514 283-3856
Pierre lecavalier(@justice.ge.ca
michelle kellam@justice. ge.ca
notificalionPGC-AGC civiltedjustice.ge.ca
Refl: 8072696
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CANADA
PROVINCE OF QUEBEC
DISTRICT OF MONTREAL

No: 500-11-048114-157

SUPERIOR COURT
{(Commercial Division)
{Sitting as a court designated pursuant to the
Companies ' Creditors Arrangement Aet,
R.S.C., ¢ 36, as amended)

IN THE MATTER OF THE PLAN OF
COMPROMISE OR ARRANGEMENT
OF:

BLOOM LAKE GENERAL PARTNER
LIMITED, QUINTO MINING CORPORATION,
8568391 CANADA LIMITED, CLIFFS QUEBEC
IRON MINING ULC, WABUSH IRON CO.
LIMITED, WABUSH RESOURCES INC.

Petitioners
-and-

THE BLOOM LAKE TRON ORE MINE
LIMITED PARTNERSHIP, BLOOM LAKE
RAILWAY COMPANY LIMITED,
WABUSH MINES, ARNAUD RAILWAY
COMPANY, WABUSH LAKE RAILWAY

COMPANY LIMITED
hises-en-cause
-aﬂd_.

HER MAJESTY IN THE RIGHT OF
NEWFOUNDLAND & LABRADOR, AS
REPRESENTED BY THE
SUPERINTENDENT OF PENSIONS

THE ATTORNEY GENERAL OF CANADA,
ACTING ON BEHALF OF THE OFFICE OF
THE SUPERINTENDENT OF FINANCIAL
INSTITUTIONS

MICHAEL KEEPER, TERENCE WATT,
DAMIEN LEBEL AND NEIL JOHNSON

UNITED STEELWORKERS, LOCAL 6254,
UNITED STEELWORKERS, LOCAL 6285




RETRAITE QUEBEC

MORNEAU SHEPELL LTD., IN ITS
CAPACITY AS REPLACEMENT PENSION
PLAN ADMINISTRATOR

Miscs-en-cause
-and-

FTI CONSULTING CANADA INC.

Maonitor




OUTLINE OF ARGUMENT OF MORNEAU SHEPELL, IN ITS CAPACITY AS THE
REPLACEMENT PENSION PLAN ADMINISTRATOR, IN RESPONSE TO THE MONITOR'S
MOTION FOR DIRECTIONS WITH RESPECT TO PENSION CLAIMS
(Sections 11, 17 and 23(k) of the Companies’ Creditors Arrangement Act, R.S.C. 1985, ¢. C-36

TO THE HONOURABLE MR. JUSTICE STEPHEN W. HAMILTON, 1.5.C., OR TO ONE OF
THE HONOURABLE JUDGES SITTING IN THE COMMERCIAL DIVISION IN AND FOR
THE JUDICIAL DISTRICT OF MONTREAL, THE OBJECTING PARTY-MISE-EN-CAUSE
RESPECTFULLY SUBMIT THE FOLLOWING:

1. Momeau Sheppell, in its capacity as the Replacement Pension Plan Administrator, has
had the opportunity to review the Outline of Argument of the Superintendent of Pensions of
Newfoundland & Labrador, Representative Counsel, and USW, Locals 6254 and 6285, Momeau
Shepell agrees with adopts the positions and submissions made therein,

2. With respect to any issue relating to the interpretation and application of the Québec
Supplemental Pension Plans Act, CQLR ¢. R-15.1, Morneau Shepell defers to Retraite Québec.

3. With respect to any issue relating to the interpretation of the Pension Benefits Standards
Act, 1985 RSC 1985, C. 32, Momeau Shepell defers to the Office of the Superintendent of
Financial Institutions of Canada.

4. Momeau Shepell reserves its night to respond to any reply submissions of the Monitor,
Petitioners, or any other party.

q...a;-o-'—- . .L.-._,—_.—.:—'I-:..."_;J'.._.IJ :.J_.-_J._i.._...‘l . {
" PINK LARKIN '
Ronald A, Pink, (0.C. and Bettina Quistpaard

Attorneys for Morneau Shepell in its capacity as the
Replacement Pension Plan Adminisirator
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CANADA SUPERIOR COURT
Commercial Division

PROVINCE OF QUEEED {Sitting as a court designated pursuant to the
DISTRICT OF MONTREAL Companies’ Creditors Arrangement Act, R.5.C., ¢. C-36,
as amended)
MNao.: 500-11-048114-157 IN THE MATTER OF THE PLAN OF COMPROMISE OR
ARRANGEMENT OF:

WABUSH RESOURCES INC., ET AL.
Petifioners

-and-

HER MAJESTY IN RIGHT OF NEWFOUNDLAND
& LABRADOR, AS REPRESENTED BY THE
SUPERINTENDENT OF PENSIONS

THE ATTORNEY GENERAL OF CANADA, ACTING
ON BEHALF OF THE OFFICE OF THE
SUPERINTENDENT OF FINANCIAL INSTITUTIONS

MICHAEL KEEPER, TERENCE WATT, DAMIEN
LEBEL AND NEIL JOHNSON

UNITED STEEL WORKERS, LOCALS 6254 AND 6285
REGIE DES RENTES DU QUEBEC

MORNEAU SHEPELL LTD., INITS CAPACITY AS
REPLACEMENT PENSION PLAN ADMINISTRATOR

Mis-an-cause
-and-

FTI CONSULTING CANADA INC.

Monitor

MOTION FOR DIRECTIONS WITH RESPECT TO PENSION CLAIMS:
OUTLINE OF ARGUMENTS OF THE MONITOR

. PRELIMINARY MATTERS .iiiciiiecciiiovrsrissstrisisss 11ssssosssnrsrrssnssnmessssnsssssiassanssasessssssssnsases 1
. SCOPE OF APPLICATION OF PENSION LEGISLATION ..ccoivvverieorrnrnesrssrinsensssnessssmees 3
A Position of the Objecting Partles ... e A R M W R e BT A

(1) Representative Counsel and Replacement Plan Administrator.......o.oo..... 3

(i) L Bupmrmiendentt s i R R RS

(ifi) Retraite QUEBDEE ........ccv e es e v s e emssnnneseras &

{iv) o ———— 4



v,

(vy OSFI. . ol

(i) Speunflc Fargumant uf Ravaraa F’aramnuntcy _—

B Position of the Monor e i s B i s i T

THE PENSION DEEMED TRUSTS AND NL PBA LIEN & CHARGE .......ccoouninniniinns 14

A, NL PBA (Deemed Trust and Lien & Charge) ..o 15

(n General .. R s T s e e e e s B

(i) Wind-Up Deflcit ; w15

(iliy Flan Admlmstraturs l ien and Chargs .18

B L0 1 OO PP TUSSPSR 21

c SPPA, 23

D, O Lo T T T U . -

THE "LIQUIDATION" TRIGGER UNDER THE NL PBA AND THE PBSA .....ccccccvceenn. 29

A, Positlon of the OBjedting Parti|s ... rerrmmerreesnsssnissassssrinas oo s ssssinsn e e S0

{1} Representative Counsel ... verren 30

(i) Uniar... R 1

(i) MN&L Super{ntendant P!

(iv) OSFl.. e w2

{v) Ftetralte Guébac B2

(i) Replacement F'Ian Admmlstramr S )

B. Position of the Manitor ,, S .

(i) FPurposive Interpretat[on and Cumpetmg Legislatmn Dbjectwes rerersrarese IR

(i) Literal and Conhtextual Construction of Statules .......ovveeciiceeiinin 34

Moscitur a Sociis... i PO L5

Ejusdem Ganena e Lo

(i} Common Features Df Bankruptcy, Asmgnmant and qumdatlun .............. 36

(v}  Scheme Analysis: Liguidation as Deemed Trust Trigger.......... 38

() Mo Reference to CCAA ProceadingS.....ccccviinieeresnrersnneenne 40

{vi) Liguidating CCAA and "Genuine Restructuring™.......ccvnmnienn 41

{vif)  Liguidation and Dissolution of Corporations......iiiimeenninin.. 49

fviiiy  No Liguidation in Wabush CCAA Proceedings ... 47

(b Mo PresFiling Liguidation.........cinniilbniciunanimnnn. 48
PARAMOUNTCY AND PROPER INTERPRETATION OF PENSION DEEMED

7 g K e e e L S AR T e iy e 50

A, Indalex Revisited and Grant Forest... ... eeiissns o0

B Paramountey and Crown Claims . i g

. Pratection of Pension Clalims under Insolveney Legisliation.........coin .88

D. Paramountey and Pension Claims: a’malysis of theMonttoraamiaanaanan sy

{1 Introduction .. EPR T

{il}y Qperational F‘aramauntcy - &

{1iiy Frustration of Purpase... ES

{v) Furpose of the CEAA G
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(v)  Effect of the NL PBA 8nd the SPPA .oov..oovveecrceoe oo reessrens 71

V. QUESTIONS AND POSITION OF THE MONITOR ....ovimmmmmmmrmssissmmmmsnmmsssssmsssasssssessnes 72

SCHEDULE A ; Newfoundland and Labrador Court of Appeal Ruling on Application for
Directions dated June 9, 2017

SCHEDULEB : Comparative Table of Pension Legislation

SCHEDULEC ; Debtor's Argumentation Outline dated June 19, 2015 in Suppori of Priority

and Suspension Order

SCHEDULE D : Monitar's Argumentation Outiine in Support of Priority and Suspension
Crder



PRELIMINARY MATTERS

As stated in the Monitor's Mation for Directions with Respect to Pension Claims dated
Septerber 20, 2016 (docket # 385) as amended on April 13, 2017 (docket # 494, the
Pension Motlon'), the Monitor is not asking that this Court liguidate the amounts owing
as unpaid current or special costs in respect of the DB Plans nor confirm the extent of
the wind-up deficits further to their termination.

The Monitor has filed, as Exhibit R-25, copy of the Salaried DB Plan Wind-Up Report
and, as Exhibit R-26 (together, the Wind-Up Reports), copy of the Union DB Wind-Up
Repori, noting that they remain subject to formal approval by the Newfoundland &
Labrador Superintendent of Pansions (the N&L Superintendent), the Office of the
Superintendent of Financial Institutions {OSFI) and Retraite Québec (collectively, the
Pension Regulators) with respect to, infer alla, the calculation of the wind-up deficits as
well as the composition of sub-group of members subject to different pension
legislations:

Subject to the foregeing limitations, the Monitor is nevertheless of the view that the
tables below, also forming part of the Pension Motion, provide useful information to
guide this Court in answering the various questions raised by the Pension Motion:

0 Summary of Amounts Owing based on Moniter's Analysis:
Salaried DB Plan Union DB Plan
Normal Cost Payments
Pre-filing 30 50
Post-Filing %0 $0°
Total 0 50
Speclal Payments
Pre-filing 53 $148,776
Posl-Filing $2,185,753 $2,959 924
Total $2,185,756 $3,146,700
Catch-up Special Payments
Pre-filing 50 H0
Past-Filing $0 $3,525,120
Total 50 53,525,120
Wind-Up Deficits $27.450.000 $27,486,548°

Capitalized terms not otherwise defined herein shall have lhe meaning ascribed lhereto in the
Pension Metion,

The right to pro-rate the December 2015 payment is challenged by the Objecling Parlies (see
paragraph 32 of the Pension Mation — the amounl In dispute is § 22,893),



- Composition of Members of the DB Plans:®
Salaried DB Plan | Union DB Plan | TOTAL
Mewfoundland & Labrador
PEA 313 1008 1,318
Québiec SPFPA 329 661 850
Federal PESA 14 56 B0
TOTAL 656 1732 2,388

For ease of reference, the undersigned atiorneys will refer to the pariies having filed
their Argumentation Oullines (or AO) and Book of Aulhorities (BOA) on May 12, 2017,
including the Pension Regulators, as the Objecting Parties,”

The Pension Benefits Acl, S.M.L,, 1885, ¢. P-4071 will be referred to as the NL PBA, the
Supplermnental Pension Plans Act, R.L.LR.Q., c. R-15.1, as lhe SPPA, and the Pension
Benefits Standards Act, R.S.C. 1985, ¢ 32 (2™ Supp.) as the PBSA. Collectively, all
three will be referred {o as the Pension Legislation.

The Monitor refers this Court to its 38" Report (at paragraphs 51 to 62) and lhe
supporting appendixes thereto, including Appendix A: The May 5 Reference Order,
Appendix B: May 8 Letter {of the undersigned attorneys}); and Appendix C: The Manitor's
Reference Application, with respect to reference initiated by way of Orders in Council
OC 2017-103 and OC 2017-137 under the authority of Sections 13 and 189 of The
Juclizature Act of Newfoundland and Labrador (the "Reference"”).

On June @, 2017, the undersigned atlorneys appeared before the Newfoundland &
Labrador Court of Appeal to make similar representations with respect to the Reference
and to explain that unless the Reference was limited solely to questions of interprelation
of Saction 32 of the NL PBA in the abstract and without reference to the Wabush CCAA
Farties, the Wabush CCAA Proceedings, the CCAA and orders of the CCAA Court, that
it would ask this Court to deal with all the issues during the upceming hearing an
June 28 and 29, and that this Court had indicated during the May 31, 2017 hearing that it
would in all likelihood not wait in the circumstances to receive the benefit of a
“consultative opinion"” of the Newfoundland and Labrador Court of Appeal.

a

Based on the information included in the Wind-Up Reports, but excluding, with respact fo the
Union OB Plan, the additional wind-up deficit in the amount of § 2,348 912 described at para. 42 4 of
the Pension Motion.

Based on the informalion included in the Wind-Up Reports. See also paras. 45,7 to 46.11 of the
FPension Motion,

See paras, 78.2 to 79.2 of the Pension Malion for & detailed list of the Notices of Objection (or lack
thereof} filed cn behalf of the Objecting Parties.
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After due consideration of the submissions made before it, including by the
Newfoundland & Labrador Attorney General which took the position that the
Mewfoundland & Labrador Court of Appeal had no jurisdiction before the merits to
decline or to reformulate reference questions and it would not reformulate same, the
Newfoundland & Labrador Court of Appeal decided that it would hear the Reference
Eluesﬂr::rn§ "as is", using the Wabush CCAA Proceeding as an "hypothetical' fact
scenario.

SCOPE OF APPLICATION OF PENSION LEGISLATION

Before examining the different questions submitted by the Monitor by way of the Pension
Mation, it is essential to determine the proper scope of the Pension Legisliation as it
applies to the DB Plans.

Thea Monitor notes that the Objecting Parlles offer divergent views on this crucial issue,
especially with respect to the potential extension of the NL PBA in favour of Quebec and
“federal” members, such that they too could benefit from the NL PBA deemed trust
provisions — assuming that the NL PEA deemed trust extends to the wind-up deficit and
that the deamed trust was effectively triggered in the present case (both assumptions
being contested by the Monitar for the reasons more fully set-out below).

A Position ofthe Objecting Parties

(i) Representative Counsel and Replacement Plan Administrator

In its Argumentation Outline, "Representative Counsel [...] submits that the [NL PBA)],
and its deemed trust provisions, apply to all Wabush pension plan members, including
those who performed work in Sept-lles, Québec, and those who worked on [the] Wabush
Mines railways” (para. 81).

They further reserve (or altempt to) their "right to make supplementary submissions on
the applicability of the deemed trust provisions in the SPPA and PBSA relating to the
affected Wabush Mines Salaried Plan members."” The Manitor is of the view that such
resarve is inappropriate and urges Representative Counsel to make full submissions on
all Issues at hand without such unnecessary bifurcations, the whole as clearly directed
by this Court in light of its January 30, 2017 ruling.”

(i) MN&L Superintendent
The N&L Superintendent, for its part, merely states that “[the NL PBA] would apply, at

the very least, to the benefit of all of the employees who repored for work in the
provinee', relying in doing on Section 5 NL PBA.®

See Schedule A Newfoundland and Labrader Court of Appeal Ruling an Application far Directlans
dated June 9, 2017,

Representative Counsel A0, al para, B2,
Arrangement relalif & Bloom Lake, 2017 QCCS 284, at paras. 70, 50-81. Represantative Counsal,
BOA, Tab 2.

M&l Suparintendent AD, st para. 88,
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(iii}  Retraite Québec

Retraile Québec clearly states its posltion at paragraphs 23 and 33 of its Argumentation
Outline: according to It, the entitlements of Quebec members, including any statutory
protection by way of a deemed trust provision, are exclusively governed by the SPPA:

23 Ainsi, malgré le fait que plusleurs lois puissent &ire applicables aux
participants aux régimes da refraile, aucune ne falt échec § l'application de la
LRCR [or SPPA] & |'égard des dreits des participants québécois (& 'exclusion
des participants dont les droits sont régis par la LNPP [fédérale, or PESA]) [..]

33, En somme, en ralson de la régle de confiit unilatérale que constitue
larticle 1 de la LRCR [SPRA], el & la lumiére des dispositions applicables de
I'Accord [Memarandum of Agreement, Exhibit R-22 in support of the Pension
Motion] qui a force entre la province de Québec et de Terre-Neuve, les
dispositions de fa LRCR [SPPA] trouvent application & I'égard des drolts des

participanis québscois.
{ivi  Union

The Union submits that this Court should extend to all members and beneficiaries of the
Union DB Plan the benefit of the most advantageous deemed trust previsions provided
far in the Pension Legislation. It concludes at paragraph 44 of its Argumentation Outline:

44 Ainsi, la Cour devra conclure que |a fiducie réputée a plus généreuse
sappligue pour le régime de relraile [Union DE Plan] a&fin de respecter
I'ensemble des dispositions minimales d'ordre public;

(v)  OSFI
OSF| does not lake any specific position on this issue in its Argumentation Qutline,
{vi}  Specific Argument of Reverse Paramountcy

In Its Argumentation Outline (para. BO(b)), Representative Counsel submits, based on
the contested assumption that, unlike the PBSA, the NL PBA deemed trust provisions
protect the wind-up deficits, that the NL PBA ought to have paramountcy over the PESA,

This argumenl is based on Section 844 of The Constitution Act, % which provides that:

OLD AGE PENSIONS

g4A.  The Parliament of Canada may make laws In relation to old age pensions
and supplementary benefits, including survivers' and disabiity benefits
irespective of age, bul no such law shall affect the cperation of any |aw present
or future of a provincial legislature in relation to any such matter,

The Monitor is of the view that Representative Counsel's argument of reverse
paramountey rests In part on an unwarranted and misguided extension of Section 24A to

10

The Consiitution Act, 1867, 30 & 31 Victoria, c. 3.
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privately sponsored regimes and, in any event, that any such purported paramountey is
barred by the clear wording of Section § of the NL PBA, which reads as follows:

5. This Act applies to all pension plans for persons employed in the
province, except those pension plans lo which an Act of the Parllament of
Canada applies.

Both the plain wording and the historical background of Section 94A confirm that it is
limited to old age pension regimes, l.e. publicly funded regimes, rather than privately
sponsored pension plans such as the DB Plans at stake here. The Alberta Court of
Queen's Bench in Mcleod v. Canada (AMorney General)'' provides some relevant
guidance and histarical perspective on Section S4A;

{111  Section 94A as It currently reads confers on the Federal Parllament the
power to make laws In relation to old age pensions and supplementary banefits,
It also acknowledges the existence of cencurrenl provincial power. As a result,
this section belongs to a small group of constitutional provisions wherein there is
fedaral and provincial concurrency. In Canada, exclusivity is the rule and
concurrency the exception.

[12]  [n Constitutional Law of Cenade (Carswell, Toronto, 1992), Professar
Peter Hogg peints out that when the section was enacted it was the firsl inslance
of federal inler-delegalion being used by the federal and provincial governments
to lend each other needed legisiative powers. Specifically, the federal
government sought to establish a scherme of old age pensicns financed by
contributions  from employees, the federal government. and the provincial
governments, In turn, the provincial governments wanted the power to levy an
indirect retall sales tax. The objective was to attack extreme disparities in income
across the country and to provide a greater measure of equality of opportunity to
all Canadians. A Bill was subseguently introduced in the Nova Scotia legislature
to carry out the provineial side of the inter-delegation scheme. The Bill was then
referred to the Supreme Court of Canada for a referance on its constitutionality,
In Nova Scofia (Allorney General) v, Canads (Aftomey General), 1950 CanLll 26
{SCC), [1851] S.C.R. 31 (Nova Scotia |nter-delegation), the Bill was declared to
be invalid because |t would disturb the scheme of distribution of powers in the
Consiitution.

[13] Following this decision, the federal government decided that the best
course for achieving the desired result was constitUtional amendment. It then
proposed two constitutional amendments; one to confer on lhe federal
government the pewer to enact a pension scheme and the other to confer on the
provincial Legisiatures the power to levy an indirect sales tax. The pension
amendment was eventually passed with the unanimous consent of the ten
provincial governments while the sales tax amendment was not unanimously
supported and so disd.

[14]  In 1851, the Parliament at Westminster enacted s, 94A, Scon after, the
Old Age Ssacurity Act, 1951, was passed, It provided for payment of an old age
pension and for the financing of this pension by Federal taxation. In 1964, s, 844
was amended by the Constitution Act, 1964 (U.K.), R.85.C. 1885, App. I, No, 38,
consent having been obtained from all provinces: The wording was altered to

11

Mel.eod v. Canada (Affomey General), 1983 CanLll 7250 {AB QB). Tab 1.



-6 -

enable benefits to be paid to young survivors of disabled contributors. The
following year, In 1965, the Canada Penslon Plan was introduced,

[18]  When, in 19686, a system of old age pensicns was inaugurated by the
Province of Quebec (S.Q. 1985 13-14 Eliz. |l, vol 1, c. 24}, the federal
legistation became incperable in that province by reason of the fact that s. 944
provided for provincial paramounicy where the provincial government passed
laws in relation to old age pensions and supplementary benefits which were
affected by the federal laws already in place. This exemplifies a siluation where a
federal law affects a provinclal law In relation to cld age pensicns and
supplementary benefits, Such is the case because the Quebsc provincial law and
federal law are in conflict as they are in relation to the same subjec! matter — a
public pension plan. The result is that the federal legislation is deemed
Inoperable in this paricular provinelal jurisdiction.

[...]

[23] AL this juncture | point out the relevant differentiation between private
employmeant pansions and government funded old age pensions. The Canada
Pension Plan provides for the division of old age pension credils upon the
dizsolution of marriage. With respect to occupational pensions, their division has
been read into the Alberda Matrimonial Propery Act in Lenner v, Lenner (1991),
1991 ABCA 293 (CanLll), 125 AR. 231 (C.A).

[24]  Accaordingly, the public and private plans eperate independently with the
hope thal together they will provide coverage for all Canadians. The gaps in
coverage which currently exist could be filled by elther expanding the Canada
Fension Plant Quebec Pensicn Plan or by requiring every employer to set up a
pension plan. The fermer would require federal government financing, the latter
the Introduction of provincial legislation. Alternatively, both the federal
government as well ag provincial lagislatures could take steps to fill gaps in the
current regime. These suggestions bear in mind, however, the differences
between the nature of public and private plans as well as thelr respactive legal
regulation. My comments are intended lo draw awarenass to both the existence
of this distinction as well as its potential implications,

[Our underlining]

21, The constitutional analysis of Section 944 and its historical underpinnings offered by
Professor Hogg also confirms that it only applies to publicly funded old age pensions, ™

22, The reverse paramountey argument and its proposed extension to the DB Pension Plans
to justify the application of the NL PBA to “federal employees” would also run contrary to
the 2011 and 2016 Agreements elaborated by the Canadian Asscciated of Pension
Supervisory Authorities with respect to mulll-jurisdictional pension plans.™

23.  As a matter of fact, Newfoundiand and Labrador is not party to either of the CAPSA
Agreameants, While they are not applicable here as a result, it nonetheless bears noting
that the CAPSA Agreements' clearly highlight that the federal jurisdiction over pension

2 pater W, Hogg, Constitutional Law of Canada, Volume 1, Fifth Edition Supplemented (Toronto:
Thomson Reuters, 2007-2016) at pp. 6-15, 33-8 and 33-8. Tab 2.

¥ Exhibils R-20 and R-21 in support of the Pansion Motlon (hereinafter, the CAPSA Agreements).
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legislation by reason of the nature of the business, work or underiaking of the plan
member's employer is not subject to or in any way ancillary to the provincial jurisdiction
over pensions by reason of the nature or place of the plan members' residence or
employment.' Both connecting factors operate in conjunction, without the provingial
priming the federal.

B. Position ofthe Monitor

Fension plans are subject to and impacted by various legal rules under various different
and interacting legal regimes, including statutory pension legislation, contract law, labour
and employment law, tax law, inselvency law, trusts law, estate law, family law, property
law and administrative law.*®

Pension Legislation provides various rules governing inter alia the registration of pension
plans and amendments thereto, the administration of pension plans, including the
functions and dutles of plan administrators, the funding of pension plans, reporting
requirements In respect of same, and termination of pension plans.

The Pension Legislation applicable to the DB Plans include the NL PBA in respect of
those employees that worked in Newfoundland and Labrador, the SPPA in respect of
those employees that reported to work in Quebec and the PBSA for those employed by
or in connection with a federal undertaking, the whole as more fully set out below.

The scope of application of the NL. PBA™ and of the SPPA" Is dictated by the place of
employment of plan members.

Unlike the NL PBA and the SPPA, the scope of application of the PBSA is determined
on the basis of the nature of the activities of the employer.™

Moreover, both the NL PBA™ and the SPPA? provide for the possibility of a
multi-jurisdictional agreement.

The Memorandum of A%reement entered into by Quebec in 1868 and by Newfoundiand
and Labrador in 1986°' is the only multi-jurisdictional pension agreement in force
between the two provinces.

i

CAPSA Agreements, Recital 1l
Arl Kaplan and Mitch Frazer, Pension Law, Second Edition (Toronto: Inwin Law Inc., 2013) at p. 9,
Tab 3.

Section 5 NL PBA also provides for an exception in favor of pension plans lo which an Act of the
Parllament of Canada applies. The Monilar is of the view that this exceplion applies to employses
who are federally regulated.

Section 1 SPPA.

Section 4 PBSA.

Section 8.2 NL PBA.

Section 249 SPPA,

Exhibit R-22 in support of the Penslon Motion,
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The Monitor notes that the Memorandum of Agreement (R-22) merely eliminates the
need to register pension plans in more than one jurisdiction so as to simply their
administration, It delegates authority to the superintendent of the province in which “the
plurality of the plan members are employed", which then becomes the jurisdiction of
registration (or “major authority").* The superintendent of "any province where one or
more plan members are employed, but does not include the major autherity” is referred
to as a “minor authority”.*

The Memorandum of Agreement (R-22) does not provide for the incorporation by way of
reference of the major authority’s pension legislation as a whole to apply to members
stermming from the minar authority province. Rather, it merely operates a delegation of
statulory powers and functions as belween the major autharlty and minar authority, the
whole as set out in Section 2 thereof:

The major authority for each plan shall exercise both its own statutory functions

and powers and the statutory functions and powers of each minor authority for
such plan.

[Cur underlining]

The majar authority will apply its pension legislation with respect to the administration of
the pension plan.® It will also apply, as provided by Section 2 of the Memorandum of
Agreament (R-22), the statutory functions and powers of gach minarity authority:

What this means is that while a mulli-jurisdictional penslon plan need only be
reglstered In ane province, it does nat necessarily mean that the laws of the other
provinca do not apply in respect of employess working In that other province, For
example, whan a mulli-jurisdictional pension plan Is being wound up, the
administrafor is required to allocate and account for the assels and benefils by
pravince, Moreaver, where the legislation is silent on a matter, the regulator of
the province in which the plan is registered, "as a matter of constitutional law",
may be required to apply other provinces’ pension standards laws.*®

[References omitted)]

The Monitor is of the view that there is little support for the proposition advanced by
Representative Counsel® and by the Union™ that the NL PBA deemed trust, to the
extent it purports to secure the payment of the wind-up deficit, should also do so in
respect of employees reporting to work In Quebec and of "federal” employees, the whole
as further explained below,

First, the Memaorandum of Agreement (R-22) does not purport to extend the application
of the substantive provisions of the NL PBA to employees reporting to work In Quebec or

a2
23
24

25
28
ar

Memorandurm of Agresment {R-22), saction 1(d).
ibid, =ectian 1{c),

Gérald Goldstein, Les conflits de lois refalife aux régimes complémentaires de refralfe (Montréal: Les
aditions Thémis, 2008) at p. 5. Tab 4.

Ari kaplan and Mitch Frazer, suprs note 15 at p. 106. Tab 3.
Representative Counsel AD, al paras, 84-80,
Lnian AQ, at para. 44
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to federally regulated employses. As mentioned above, enly "functions and powers" are
being delegated.

Second, the Monitor notes that Newfoundland and Labrador is not party to either CAPSA
Agreements (R-20 and R-21), both of which would have then provided for the
applicability of the NL PBA in relation to cerfain matters specifically sel oul in Schedule B
thereof, including the requirements that the pension fund be held separate and apart
from the employer's assets and deeming the pension fund to be held in trust for the
active members or other persons® as well as the administrator's lien and charge on the
employer's assets equal to the amounts deemed held in trust.®® It Is agreed by all parties
that the CAPSA Agreements (R-20 and R-21) are not applicable in the present malter,

Third, the Monitor also notes that neither Retraite Québea™ nor the N&L Superintendent
submit that the NL PBA deemed ftrust, to the extent it purports to cover the wind-up
deficit, should benefit employaes that reported to work in Quebec, Including "federal’
employeas, The Monitor also notes that this position is not supported either by OSF| and
further notes that OSFI is not even a parly to the Memarandum of Agresment (R-22).

Fourth, Steico Inc. v. Ontario (Superintendent of Pensions)®' and Régle des renles du
Québec v. Commission des régimes de relraite de I'Ontario™, discussed below, both
llustrate the need in certaln circumstances to allow for the application of a8 minor
authority's pension legislation by the major authority, Such exercise does not entail
applying two statutes to any given legal issue or extending the more favorable regime
when delermining the entittements of members,

38.1. The pension plan at stake In Stefco Ontario was registered In the province of
Ontario but Included employees reporting for wark in more than one province, As
part of a reorganization of ite operations, the employer had shut three plants
down within the province of Quebec, [eading some of the laid-off employees to
seek pension benefits.

38.2. Slelco's pension plan then in effect specifically provided that "(a) This Plan shall
be construed and interpreted In accordance with the laws of the Province of
Ontarlo” and "(b) In the event of the termination or wind up of the Flan such wind
up will be carried out in accordance with the Pension Benefits Act of Ontario."™

48.3, Following the plant closures, the Superintendent of Ontarie ordered a partial
wind-up of the plan and approved the partial wind-up report, which provided for
early retirement benefits for plan members employed in Ontario only. For the

Fid
29
30

41

33

33

CAPSA Agreements (R-20 and R-21), Schedule B, section 8(c).
CAPSA Agreaments (R-20 and R-21), Schedule B, section 8(d),
Retraite Québec AD, at paras. 23 and 33.

Stelco Inc. v. Onlario (Superintandent of Pensions), 126 DLR (4th) 767 (Ont. C A.) (Stelco Ontario),

Tab &.

Regle des rentes du Quebec v. Commission des rdgimes de relraite de I'Ontario (2000), 189 DLR
(4th) 304 (Ont Div. CL} (alsc known as the Leco decision). Tab 6.

Stelco Ing, v. Ontarlo (Superintendent of Pensions), 115 DLR {4th) 437 (Ont. Div. Ct.), at para. 6.
Tab 5.
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plan members employed In the province of Quebec, the Superintendent applied
the SPPA and the entire amount of the pension was deferred until the normal
age of retirement. Therefora, the Superintendent of Ontario applied the SPPA to
Quebec employees and the Cntario Pension Benefits Acts, R.8.0, 1990, ¢, P-8
(the OPBA) lo Onlaric employees, despite the fact that the Plan contained a
choice of law clause pursuant to which it was to be construed and interpreted by
Ontario law,

The Ontario Court of Appeal upheld the Superintendent's arder, noting that any
"extra-territorial effect” of the order was “necessarily incidental” to the valid
exercise of the pension Superintendent’s jurisdiction In Ontarlo,

Instead of instituting legal proceedings to contest the Ontaric Superintendent's
decislon, the laid-off employees initiated an action against Stelco based on their
coniracts of employment before the Quebec Superior Court.™ They argued that
they were entilled to sarly retirement benefiis on the basis that the pension plan
was subject to Ontario law which permitted such benefits,

Bteleo argued jnter alia that the Quebec Superior Court lacked jurisdiction to hear
the matter, because a final decision had been made and the [aid-off employees
had not availed themselves of the legal proceedings that were the right recourse
under the applicable Ontario law.

The Quebec Superior Court ruled that the Court had jurisdiction, but dismissed
the laid-off employees' challenge on the merits as the OPBA ltself limited early
retirement benefits to employees who had worked in Ontario. The laid-off
employees appealed,

The majority of the Quebec Court of Appeal™ upheld the Quebec Superior
Court's decision and ruled that the Court had jurisdiction, but that the case failed
on its merits, The majority also agreed thal Sectlon 74 OFBA did not apply to
employees employed in Quebec. The majority then concluded that even if a
provision of the pension plan text was stating that the pension plan was lo be
construed and interpreted under the laws of Ontario, it did not grant any benefits
to the pension plan members. The laid-off employees then appealed to the
Suprema Court of Canada,

The Supreme Court of Canada™ upheld that decision on the basis of
jurisdictional Issues alene. Writing for a unanimous Courl, Justice LeBel
confirmed the exclusive authority of the Ontarlo Superintendent bacause of the
Memorandum of Agreement (R-22) in farce and ruled that the autharity of the
Superintendent could hot be by-passed by confesting the matter befare the
Quebec Superior Court, Thus, the Quebsc Superior Court lacked jurisdiction to
hear this case, based on the principle of res judicata.

34
48
35

Bowucher ¢ Stafco inc., 2000 Canlll 18866 (QC CS). Tab 7.
Bourdon ¢ Stelco Ine., 2004 Canll) 13885 (QC CA). Tab 7.
Boucher v. Stefco Inc., [2005] 3 5.C.R. 279 (Stelco SCC), Tab 7,
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38.10. With regard to res judicata, Justice LeBel ruled that the conditions for applying
this principle pursuant to article 2848 of the Civil Code of Québec had been met;

(i the Quebec legal proceading required a review of the question of the right
to pension benefits, which had already been settled by the Ontario
Superintendent;

(ii) the laid-off employees were parties to the process before the Ontario
Superintendent;

{iii) the Cntario Superintendent had jurisdiction to make the decision; and

(v}  the principle of res judicata applies to the decisions of administrative
tribunals or bodies.

38.11. Justice Lebel also ruled that the principle of issue estoppel was applicable as (at
paragraph 34);

24, These three preconditions are met in the case at bar, The issue,
that Is, the principal object of tha case, |s the same as the one decided
by the Superintendent. The parties were alse involved in the approval
procedure for the partial wind up. And the decision that was rendered is
final In pature, Also, In my view, the facts of the Instant case would not
justify the courts in exercising their residual discretion to decline to apply
esloppel. Nol only the appeliants' faillure lo make use of the usual means
of redress — appeal or judicial review — but also the situation in which
any other decision would place the respondent, militates against this.
Steleo could find ltselfin the strange position of having lo comply with the
Superintendent's decision under Ontario law while at the same tme
being required o execute a Quebec judgment to the contrary, at leas!
with regard to former plan members from Quebsc. As the intervener
points out, such a resull could call into questien the benefit calculations
far all the retirees and the measuras laken to ensure the plan's solvency.

38.12. Apart from res judicata and issue estoppel, Justice Lebai also notad that, even if
a Cluebec court had found it had jurisdiction, it would have been justified io
decling such jurisdiction because of the doctrine of forum non conveniens (at

paragraph 38):

38, In this appeal, the application of the most relevant facters would
have led a Quabec court to recegnize that an Ontario court would be in a
better posilion to hear the action, Indeed, the principal object of the case
is the judicial review of the decision of an Cntario administrative body
that has been delegated the authorily to adminisler the penslon plan
even with regard to plan members in Quebec. The natural forum for
reviewing lhis body's decisiens would appear to be an Ontario cour, if
only to reduce the risk of conflicting decisions and to adhere to the
princlple of administration et out in the memorandum of reciprocal
agreement. This conclusion is all the more compelling in thal the
challenge by the Quebec plan members could affect the plan as a whole
and the rights of the other members.

38,13, Finally, Justice Lebel held thal the Ontario Superintendent had the authority to
apprave the partial wind-up report pursuant to the OPBA and the Memorandum
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of Agreement (R-22) in force. He noted (at paragraph 3) the following wilh
respect to the Memorandum of Agreement (R-22)

3 [...] A memaorandum of reciprocal agreement enlrusts the
cversight of the plan, and decislons on the managemeant and wing up of
the plan, to this regulatory authority [i.e. the major authority).

38.14. At paragraph 26, the Court added:

38.15,

38.16.

38:17.

38.18.

3819,

26. The delegation mentioned above, which applied fo Stelco's
pension plan, accordingly conferred on Ontario’s Superintendent of
Financial Services the authorily to make any necessary decisions for the
administration and wind up of the plan. The memerandum of agreement
expressly granted him the right to exercise all the powers conferred by
the Ontarlo |legislature. On this point, it should be noted that 5. 249 of the
Supplemental Pension Plans  Acl authorizes such agreements.
Moreover, the validity of the delegations of authonty resulting from the
Memorandum of Reciprocal Agreement has never been contested. [t is
therefore necessary to refer to the Ontario legislation to determine the
scope of the powers delegated to the Superintendent in the context of
the partial wind up of Stelco's plan.

As a result, the analysis of the Memorandum of Agreement (R-22) by Justice
LeBel clearly provides that any provincial regulater acting as the major authority
under the Memorandum of Agreement (R-22) with all the necessary powers to
apply the legislation of the minor authorifies te employees subject to such
legislation even if it would deprive them of a more favorable treatment under the
major authority's pension legislation,

Also, it shows that any parly wishing to contest the application of the pension
legislation of a minor authority by the major authority under the Memorandum of
Agreement (R-22) will need o do it in accardance with the mechanism applicable
to the decisions of the major authority even if the pension plan members to which
the legistative provisions of another jurisdiction are being applied are not
employed in the jurisdiction of the major authority.

In other words, Stelco SCC clearly demonstrate that a Court of a miner authority
should dismiss a claim brought In its jurisdiction or decling jurisdiction on the
basis af forum non conveniens If the matter has been brought before a Court with
proper jurisdiction. Stelco SCC does not however support in any way the
propesition that employees subject to the legislation of the minor authority, can
also invoke more favourable protections found In the legislation of the major
authority,

In Leco,” a pension plan was registered in the province of Ontarlo and also
included employees in the province of Quebec and elsewhere.

Tha pension plan was wound up and the employer applied to the superintendent
of Ontarlo for a withdrawal of surplus funds in accordance with the OPBA.

ar

Leco, supra note 32. Tab 6.
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Retraite Qluébec (then Régie des rentes du Québec) objectad to Onlario’s
pensian legisiation being applied to the Quebsc employees. Two judicial review
applications of the superintendent of Ontarlo's decision were filed, one in Quebec
and one 1 Ontario,

38,20, The Ontario Divisional Court ruled that even If it had exclusive jurisdiction to deal
with the issue, the superintenden! of Ontario was required “as a matter of
constitutional law", to interpret and apply Quebec's pension legisiation to the
surplus withdrawal transaction, because the transaction affected members of the
pensian plan employed in Quebec. However, we must mention that in this case
that the pension plan text expressly provided that the plan would be construed
and administered in accordance with the laws of Quebec and Ontario.

Fifth, the Menitor zlso notes that the interpretation advanced by Representative
Counsel® concerning the Champagne v. The Atomic Energy of Canada Ltd.™ arbitral
declsion fails to mention that it dealt with specific entilemenls under Part lll of the
Canada Labour Code® (i.e. standard hours, wages, vacations and holidays), which
specifically provides the following rule at article 168(1) of the Canada Labour Code:

188(1) This Part and all regulations made under this Part apply notwithstanding
any other law or any custom, contract or arrangament, bul nothing in this Part
shall be construed as affecting any rights or benefils of an employae under any
law, custom, conlract or arrangement that are more favourable to the employes
than his rights or benefits under this Part.

Sixth, for the reasons set out more fully herein, there is little basis to expand the scope
of the NL PBA to benefit employees which are subject to distinct legislation. The
provisions of the DB Plans do not either appear to contemplate the concurrent
application of the NL PBA and of the SPPA to Quebec Members,*" which are subject to
specific rules provided by section 14 of the Union DE Plan (R-23), as amended by
Amendments No. 6, and by section 14 of the Salaried DB Plan (R-24), as amended by
Amendment No, 4, which both provide specific rules with respect to Quebec Members
and specifically provide that;*

14.01 Application
This section applies to Employees who raport for work In the Provinee of Québec

and Is included In the Plan In order for the Plan to comply with the Supplemantal
Pansion Plans Acl (Québec) (the "SPPA") and shall supplement all other

Represantalive Counsel AD, at para. B0{c).

Champagne v, The Atomic Energy of Canada Lid, 2012 Carswell Nat 708 (CA Lab, Arb)
Representative Counsel, BOA, Tab 18,

Canacda Labotir Code, R.S.C. 1985, c. L-2.

As defined In section 2.33 of the Union DB Plan (R-23) and section 2.32 of the Salaried DB Plan
(F-24).

It shall be noted that section 2.25 of the Salaried DB Plan provides that "'Pension Benefits Acl means
the Mewfoundland Fension Benefits Act 1987, SN, 1995, ¢. P-4.01, as amended from time le time,
and the Ragulaticns thereunder as well as any similar statule applicable in a particular circumstance
and any regulation pursuant thereto adopted by the fedaral or any provincial government”
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positions of the Plan which are nol inconsistent and shall replace any other
provisions which are inconsisient,

sSeventh, as a matter of Quebec private international law as it relates to employment
contracts, Article 3118 of the Civil Code of Québec provides that:

3118. The choice by the partles of the law applicable to a contract of
employment cannot result in depriving the worker of the protection afforded to
him by the mandatory rules of the law of the State whera the worker habltually
carries out his work, even if he is on temporary assignment in anather State or, i
the worker does not habitually carry out his work in any cne State, of the law of
the Slate where his employer has his domiclle or establishment.

Finally, the Maonitor also notes that both the Salaried DB Plan Wind-Up Report (R-25)
and the Union DB Plan Wind-Up Report (R-26) calculate benefits based on the proper
applicable pension legislation and not by a concurrent application of all three statutes
exlending the benefit of the most generous statute to members:

« Salaried DB Plan Wind-Up Report (R-25) at page §:

Pian member benefits will be settled at the wind-up funded percentage applicable
to them at the time of seltlement based on thelr Jurisdiction, The actual funded
status at settlement may differ frem that contained in this report.

(-]

The Plan assets are distributed betwean the jurisdictions as at the wind-up date
in proportion to the wind-up liability applicable to each |urisdiction. When
delermining the wind-up liability for this purpose, the pension and bridging
benefits included In the calculation are those provided for by the Plan terms, the
ML PEA, the Quebec SPPA and the Federal PBSA. We note that no Plan
member s entitled to additional pension or bridging benefils as a result of
applying section 17 of the Federal PBSA,

s LUnion BB Plan Wind-Up Report (R-28) at page 5

The Plan has Mewfoundland and Labrador, Quebec and Federal members.
Mewfoundland and Labrador members are subject to the NFL PBA, Quebes
members are subject to the Quebec SPFPA, and Federal members are subject lo
the Federal FBSA. All members' benefils paysble by the Plan comply with
applicable legislation. Since the |ast actuarial valuation, the legislation applicable
for each member has changed for cerlain members following due difigence work
performad by the plan administratar and discussions with the Company and the
Reguiators. This data has been provided by the plan administrator. Section 2.2 of
this report provides details on how the assats ara to be distributed among he
applicable legislations:

THE PENSION DEEMED TRUSTS AND NL PBA LIEN & CHARGE

As explained above, the Pension Motion calls into play different pension deemed frusts
under distinct legislation that will apply each exclusively to certain members based on
the proper scope of application of the Pension Lagislation, as outlined above,
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The undersigned attorneys refer this Court to the comparative summary of the Pension
Legislation and of the OPBA,"* which has often been considered in case-law, but which
contains specific and distinct features that need to be highlighted. Also, with respect lo
priority disputes involving pension plans governed by the OPBA, it is important to refer to
the specific priority rule pursuant to Section 30(7) of the Ontario Personal Property
Securfty Act, R.S5.0Q. 1890, ¢. P10;

Deemed trusts

() A security interest in an account or inventory and its proceeds is
subordinata to the interast of a person who is the benaficiary of a desmed trust
arlsing under the Employment Sfandards Act, 2000, the Pension Benefits Act or
the Pocled Registered Pension Plans Acl, 2015, 2015, ¢ §, s, 32,

A NL PBA (Deemed Trust and Lien & Charge)
(i) General

Section 32 of the NL PBA provides for a deemed trust to secure the different amounts
described under Sections 32(1)(a), 32{1)(b) and 32(1)(c). Section 32(1) of the NL PBA
simply states that the employer shall keep these amounts separate and aparl from its
own maney and it be deemed o hold same In trust, possibly giving rise to a real trust
wilh a deemed intent.

The deeming provision of Section 32(2) according to which an amount equal to the
amounts described under Sections 32(1}a), 32(1)(b) and 32(1}(c) are to be considered
held in trust and "considered to be separate from and form no part of the estate [...]
whether or nol that amount has in fact been kept separate and apart from the employer's
own money or from the assets of the estate” is only triggered If certaln conditions or
trigger events oeour,

These triggers are limited to liquidation, assignment or bankruptcy of the employer.
While the scope and mearing of "assignment” or “bankruptcy” appear uncontroverted,
fhere exist fundamental difference of opinions with respect to the proper meaning of
"ligquidation” as a possible trigger for the crystallization of deamed lrusts under the NL
PBA and lhe FBSA: this issue will be discussed below in a distinct section of this
Argumentation Outline.

Section 32(2) of the NL PBA remains unchanged since its adoption in 1996 and contains
deeming wording similar to the previous wording of Sections 227(4) and 227(4.1) of the
Income Tax Act prior to the "Sparrow Electric Amendment”, ™

(i)  Wind-Up Deficit

Upon termination of a plan (in whole or in part), Seclion 32(3) of the NL PBA merely
states that the employer who s required to pay contributions to Lhe plan shall hald in

a1
A4

See Schedule B : Comparative Table of Pension Legislation,

See Debtors' Argumentation Qutline dated June 19, 2015 in support of Priority and Suspension
Order, attached herato as Schedule C, al paras. 12-33,
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trust an equivalent amount of money, without additional deeming language found at
Section 32(2) of the NL PBA. Section 32(3) of the NL FBA reads as follows:

32(3) Where a pension plan Is terminated in whale or In part, an employer who
is required {o pay confributions io the pension fund shall hold In trust for
the member or former member or other person with an entitlement under
the plan an amount of money equal to employer contributions due under
the plan to the date of termination,

In addition to Seclion 32(3) of the NL PBA (which is very limited in scope and clearly
does not extend to the full deficit and which do not include extended deeming provisions
charging the assets of the employer), Section 61 of the NL PBA also provides for
payments to be made on termination:

Termination payments

B1.(1) Ontermination of a pension plan, the employer shall pay into the pension
fund all amaounts that would otherwise have been required to be paid to meet the
requirements prescribed by the regulations for solvency, including

{a} an amount equal to the aggregate of
{i} the normal acluarial cost, and
{li} special payments prescrived by the regulations,
that have accrued to the date of termination; and
(o) all
(i amounts deducted by the employer from members' remuneration, and
(i} other amounts due te the pension fund from the employer
that have not been remitted to the pension fund at the date of termination,

(2) Whera, on the termination, afier April 1, 2008, of a pension plan, other
than a muli-employer pension plan, the assets in the pension fund are less than
the value of the benefits provided under the plan, the employer shall, as
prescribed by the ragulations, make the payments Into the pension fund, In
addition to lhe payments required under subsection (1), that are necessary to
fund the benefits provided under the plan,

it shall be noted that while the wording of Sections 61(1) of the NL PBA and 32(1) of the
NL PBA defining the amounts secured by the deemed trust are identical, Sections 61(2)
of the NL PBA which provides for the obligation to pay the wind-up deficit and
Section 61(1) of the NL PBA are multually exclusive.

The obligation to pay the wind-up deficlt upon termination is based on Section 61(2) of
the NL FBA. Based on the fact that the wording of Sections 32(1) and 61(1) of the NL
PBA are identical and that the amounts payable under Sections 61(1) and 61(2) of the
ML PBA are mutually exclusive, it appears that the wind-up deficit is not subject ta the
deemed trust pursuant to Section 32{1) of the NL PBA or to the lien and charge pursuant
to Section 32{4) of the NL PBA.
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The distinct nature of the payments owing under Sections 81(1) and 61(2) of the NL PBA,
is echoed by distinct rules under Sections 26 and 25.1 of the Pension Benefils Act
Regulations, NLR 114/96 (NL PBA Regulation 114/98).%

Sectlon 25,1 of the NL PBA Regulation 114/98, with respect to the wind-up deficit, when
read in conjunction with Section 60(2) of the NL FBA, clearly provides that the firsl
paymenl o be made on the account of the wind-up deficit is to be made no later than
2 weeks following the date of the wind-up report to be filed within & months after the
effective date of termination, such that any payments due on account of the wind-up
deficit cannot be considered as "... amounts due to the pension from the employer that
have not been remitted to the pension fund al the date of termination’, within the
meaning of Sections 32(1){c) or 61{1){c) of the NL PBA.

Section 81 NLPBA was amended In 2008 by adding paragraph 2. This amendment was
done to ensure "that funding of deficits In pansion plan windups is fully funded":*®

If thare is a selvency deficil, the pension plan sponser is now required o fund
that deficit over a five year period. That is what this amendment will do [...] most
other provinces across the nation have similar legislation, and changing our
legislation will ensure pensicn plans in thls Province for employees whose
company operates in more than one [urisdiction will receive the same lavel of
funding on plan windup as those In jurisdictions thal already have similar
requirements.

]

It certainly addresses any deficits on windup of a pension plan over a five-year
pariod so that it would prevent the benefils that would be derived from that
nension plan by an emplayee in the future from being diminished.

Section 32 NL PBA was not amended to reflect the changes made in Section 61(2) NL
PBA, Thus the amounts to be held in trust are limited to certain amounts detailed in
Sections 32{1), {2) and (3). Clearly it does not provide for the wind-up deficit to be held
In a trust, since 61(2) and 61{1) are mutually exclusive as stated already,

The Manitor has carefully considered the arguments about the scope of deemed trust
advanced by the N&L Superintendent and Represenlative Counsel in their respective
Argumentation Qutlines.** Such arguments cannot be supported.

The Monitor notes that the arguments advanced by the Representative Counsel and by
the N&L Superintendent are partly based on Indafex™ which was interpreting the QPBA.
In Indalex, the Supreme Court of Canada had to determine whether the statutory

45
45

A7

44

aa

Fension Benefits Acl Regulalions, NLR 114/36. Tab B,

Newfoundland and Labrador, House of Assembly Proceedings, Hansard, 48" General Assembly,
1* Session, Vol. XLVI No. 16, (April 24, 2008). Tab 9.

fbitd.

Representative Counsel AD at paras 34-41, 58 and 121-131, N&L Superintendent AQ al
paras, 50-61 and 110-120,

Sun Indafex Einance, LLC v. Unifed Sleslworkers, [2013] 1 S.C.R. 271, 2013 8CC & (Indalex), M&L
Superintendent, BOA, Tab 35 and Representative Counsel, BOA, Tab B,
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deemed trust provided for in Section 57(4) OPBA also applied to the wind-up deficiency
payments required by Section 75(1) (k) OPBA,

Justice Deschamps, writing for the majority, menticned that as a question of statutory
interpretation, an examination of both the warding and context of the relevant provisions
of the OPBA was required,

The combined wording of Sections 32 and 61 of the NL PBA is very different and can
aaslly contrasted with Section 57(4) of the OFBA:

Wind up

(4} Where a pension plan is wolnd up In whole or in part, an employer who
Is required to pay contributions to Ibe pension fund shall be deemed fo hald in
trust for the bensficlaries of the pension plan an amount of money equal to
employer contributions accrued lo the date of the wind up but not yet due under
the nlan or regulations. R.5.0. 1990, ¢. P.A, s. 57{4).

[Cur underlining]

The NL PBA, unlike the OPBA which was analysed by the Supreme Court in Indalex
toes nol contain a specific deemed Irusi lriggered upon the termination or wind-up of a
plan, or clear wording extending the deemed frust te all contributions owing even If not

yet due.

As stated by Justice Deschamps the wind-up deemed trust provision provided in
Section 57(4) OPBA does not place an express limit on the "employer contributions
accrued to the date of the wind up but not yet due”. Such interpretation cannot be
transposed to the present matter, As a matter of fact, Section B1(1)(b}i™ NL PBA is
limited to amounts due at the date of termination.

It is respectfully submitted that both the plain wording of Sections 32 and 61 of the NL
PBA and their proper interpretation based on a contextual and historical analysis,
conducted in accordance with the /ndalex analysis support the position of the Monitor.

{iiiy  Plan Administrator’s Lien and Charge

The lien and charge In favour of the plan administrator pursuant to Section 32(4) of the
ML PBA extends to the same amounts secured by the deemed trust in accordance with
subsections (1), (2) and (3). Nothing more, nothing less. Again, it does not extend to the
wind-up defigit for the same reasons stated above.

In addition, the Repiacement Plan Administrator cannol claim "secured creditor” status.
In Harbert Distressed Investment, L.P, v. General Chemical Canada Lid.,” the Onlario

Court of Appeal held that the Administrator’s lien and charge pursuant to Section 57(5)
OPBA did not afford secured creditor status for the purposes of the Bankruptcy and

a0
51

See also 32(1) and 32(3) NL PBA.
Harbert Distressed Investmen! Fund, LFP. v. General Chemical Canada Lid, 2007 ONCA 800
{CanLll); leave to appeal to the SCC denled: 2008 Canlll 8381 (SCC). Tab 10
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tnsolvent Act (BIA) on the basis that it does not secure a debt owing to the
Adrministrator.

The facts of this case were as follows. General Chemical Canada Ltd, was placed In
bankruptcy in November 2005 In the context of the non-extension of the CCAA stay of
proceedings. The dispute arosa In the context of a proposed distribution to Harbert
Fund, as secured creditor, of proceeds of sale held by an interim receiver, which
distribution was opposed by, amongst others, Morneau in its capacily as pension plan
administrator, Morneau relied on its "lien and charge” pursuant to Seclion 57(5) OFBA o
nbject to the distribulion.

The key extracts of the Ontario Court of Appeal decision are reproduced below:

[23]  There is no doubt that once GCTCL began to fall shor of ils required
confributions to both pension funds in January 2004, 5. 57(3} of the PBA applisd
and GCCL was deemad to hold in trust for the beneficiaries of those plans an
amount equal to its unpaid contributions,

[24] However, the Administratar concedes Lhat this section does not create a
trusl as contemplated by s. 67(1)(a) of the BlA and excludes nothing from the
eslate of GCCL for the purposes of distribulion under the BIA, All parties to this
appeal agree that thal consequence is dictated by Britlsh Columbia v. Henfray
Samsan Belair Lfd,, 1888 CanLIl 43 (SCC), [1984] 2 5.C.R. 24. Thal case held
that 5. B7(1)(a) of the BIA doss not apply to statutory deemed trusts that lack the
common law attributes of a trust, such as the requirement that the property be
kept separate and not commingled with the bankrupt's own praperty.

[25]  The Administrator's argument, however, |s simply that the llen and charge
accorded to it by s. 57(5) of the PBA is separate from lhe deemed lrust created
by 5. 57(3), and is effective for the purposes of the BIA, aven if the deemid trust

is not.

[28]  For this argument to succeed, however, the first step is that, as holder of
a & 57(5) statutary lien, the Administrator must meet the definition of secured
creditor in the BIA,

[27]  In miy view, it cannel do so. The Administrator dogs not hold a charge or
lien as security for a debt dug or accruing due to the Administrater from the
debtor GCCL.

[28] The PBA provides thal the Administrator is the person that administrates
the pension plan. The Administrator is to ensure that the pension plan, and the
pension fund maintained to provide benefits under the plan, ars administered in
accordance with the PBA and its regulations (s 18(1)). In deing sa, the
Administrator must exercise the care, diligence and skill that a person of ordinary
prudence would exercise in dealing with the property of anothar person {s.
22(1)). Section 56{1) requires the Administrator to ensure that all contributions
due under the pansicn plan are paid to the pension fund when due. To facilitate
this, the Administrator is given the right to commence legal proceedings to obtain
payment of contribulions due under the pension plan (5. 58),

[29]  Section 55(2) sets oul the employer's obligation to make contributions
under a penslon plan. [...]
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[30]  None of these provisions suggest thal the contributions owed by GCCL
arg a deb! due to the Adminisirator. Rather, GCCL's legal obligation was to make
the contributions to the pension funds that were required under the pension
plans. Mor is there even any indication that the contributions are cwed to the
Administrater to be held in trust for the pension funds. Rather, the legislation
contemplates that those contriutions are owed to the pensien funds pursuant to
the pension plans, and are nol the property of the Administrator.

[31]  The Administrator's right to commence legal proceedings simply permits
it to seek to compel the employer to pay the contributions to the penslon funds
due under the pension plans.

[32] The conseguence of this is thal the llen and charge aceoided o the

Administrator securas the employer's obligation to pay the unpaid contributions

required by the pension plans to the pension funds. |l does pot secure a debi
owed lo the Administrator, Hence s. §7(5) does nol qualify the Administrator as a
secured creditor for the purpeses of the BIA,

[Cur underlining]

89, It shall be noted that the relevant provisions of the NL PEA and of tha OPBA are very
similar:
CPRBA ML PBA

32. (1) An employer or a participating
employer in a multi-employer plan shall
ensure, with respect o a pension plan,
thial
(a) the money In the pension fund,
(b) an amount egual to the aggregate of
(i) the normal actuarial cost, and
(i} any spacial payments prescribed
by the regulations, that have
accrued to date; and
{c) il
(i) amounts deducted by the

employer from the member's
remuneration, and

{ii) other amounts due under the
plan from the employer that have
not been remitted to the pension
fund
are kept separate and apart from the
employer's own money, and shall be
considerad to hold the amounts
referred Lo In paragraphs (&) 1o {c) in
trust for members, former members,
and other persans wilh an entitlement
under the plan.

57 (1) Where an employer receives
money from an employes undar an
arrangement that the emplayer will pay
the maoney inte a pension fund as the
employee's contribution under the
pension plan, the employer shall be
dearmed to hold the meney in trust for the
employsa until the employer pays the
money into the pension fund.

{3} An employer who |s required lo pay
contributions te a pension fund shall be
daamed to hold in frest for the

{2} In the event of a liquidation,

assionment or bankrupley of an
| employer, an amount equal to the




=29 .

beneficiaries of the pension plan an
amount of money equal to the employer
contributions due and not pald into the
pension fund

amount that under subsection (1) Is
considered to be held in rust shall be
considerad to be separate from and
form no part of the estate in liquidation,
assignment or bankruptey, whether or
net that amount has in fact been kept
separate and apart frem the employer's
awn maoney or from the assets of the
estate.

{4) Where a pension plan is wound ug in
whola or in part, an employer who is
required (o pay contributions to the
pension fund shall be desmed to hald in
irust for the beneficiaries of the pensicn
plan an amount of maney equal to
amplayer contributions accrued to the
date of the wind up but not yet due under
the plan or regulations.

{3) Where a pension plan is lerminated
in whole er in part, an employer who is
required to pay contributions to the
pension fund shall hold in trust for the
member cr farmer member or other
persan with an entittement under the
plan an amaunt of money equal to
employer cantributions due under the
plan to the date of terminatian,

{5} The administrator of the pension plan
has a lien and charge on the assets of
the employer in an amount equal to the
amounts deemed to be hald in trust
under this section.

{4) An administrator of a pension plan
has a lien and charge on the assets of
the emplayer in an amount equal te the
amount required to be held in trust
under subsections (1) and (3).

[Our underlining]

70 In first instance, Justice Mesbur had concluded on this issue as follows [at
paragraph 72) ;%

[72] As | see i, under the current BlA, the Administrator has no enforceable len
under the BIA. | am supporled in this view by the decision of Farley J. in Ra lvaca
ing. In fvaco, Farley J expressly held that "an administrator's llen pursuant to
5. 57(5) of the Pension Benefifs Agl (Ontario) weould also be ineffective in a
bankruptey ... Even though provincial legislation may deem something to be a
len, that deeming does not make it a s. 2(1) BIA llen,” Campbell J followed this
reasoning In his declsion in this case to appoint the interim receivar. |, too, accept
and follow their reasoning, and must conclude the Administrator has no lien.

(2008), 2005 CanLll 27605 (ON SC), 12 C.B.R. (5th) 213 (5.C.J), leave to
appeal allowed 10 Movember 2005, For other cases laking a similar view, see Re
Graphicshoppe Limited, (20058), 2005 Canlll 45183 (ON CA), 78 O.R. (3d) 401
(C.A) Re Uniled Air Lines Inc. (2008), 2005 Canl.ll 7258 {ON 8C), 9 CBR.
(5ih) 152 Conlinertal Casually Co, v. Macleod-Stedman Inc. (1936), 1998
Canlll 12432 (MB CA), 141 D.LR. (4th) 36 (Man.C.A).

B. O&sFl

s Sections B(1) and 8(2) of the PBSA are largely similar to Sectlons 32(1) and 32(2) of the
ML PBA.

% Harbert Distressed Investment Fund, L.P. v. General Chemical Canada Lid,, 2008 CanLll 25540
{ON SC). Tab 10,



