CANADA

PROVINCE DE QUEBEC
District de Montréal

C.S. N°: 500-11-048114-157
C.A. N° : 500-09-

COUR D'APPEL

DANS L'AFFAIRE DE LA LOI SUR LES
ARRANGEMENTS AVEC LES
CREANCIERS DES COMPAGNIES,
L.R.C. 1985 CH. C-36, TELLE
QU'AMENDEE

SYNDICAT DES METALLOS, SECTION
LOCALE 6254, syndicat professionnel
ayant une place d'affaires au 737 boulevard
Laure, bureau 201, Vile de Sept-lles,
province de Quebec, district de Mingan,
G4R 1Y2;

SYNDICAT DES METALLOS, SECTION
LOCALE 6285, syndicat professionnel
ayant une place d'affaires au Union Drive,
Ville de Wabush, province de Terre-Neuve-
et-Labrador, AOR 1BO;

PARTIES APPELANTES — Mises en cause

C.

FTI CONSULTING CANADA INC, en sa
qualite de Contréleur, ayant son siége au
79, rue Wellington Quest, bureau 2100,
Ville de Toronto, province de I'Ontario, M5K
1G8

PARTIE INTIMEE — Contréleur Requérant
Et

BLOOM LAKE GENERAL PARTNER
LIMITED, personne morale ayant une place
d'affaires au 1155, boulevard Robert-
Bourassa, bureau 508, Ville de Montreal,
province de Quebec, district de Montreal,
H3B 3A7;
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QUINTO MINING CORPORATION,
personne morale ayant une place d'affaires
au 1155, boulevard Robert-Bourassa,
bureau 508, Ville de Montréal, province de
Quebec, district de Montréal, H3B 3A7;

8568391 CANADA LIMITED, personne
morale ayant une place d'affaires au 1155,
boulevard Robert-Bourassa, bureau 508,
Ville de Montréal, province de Québec,
district de Montreal, H3B 3A7;

CLIFFS QUEBEC IRON MINING ULC,
personne morale ayant une place d'affaires
au 1155, boulevard Robert-Bourassa,
bureau 508, Ville de Maontréal, province de
Queébec, district de Montreal, H3B 3A7;

WABUSH IRON CO. LIMITED, personne
morale ayant son siege au 200, Public
Square, bureau 3300, Ville de Cleveland,
Etat de I'Ohio, Etats-Unis, 44114;

WABUSH RESOURCES INC., personne
morale ayant son siege au 199, rue Bay,
bureau 4000, Ville de Toronto, province de
I'Ontario, M5L 1A ;

PARTIES MISE EN CAUSES - Débitrices
Et

THE BLOOM LAKE IRON ORE MINE
LIMITED PARTNERSHIP, personne
moarale ayant une place d'affaires au 1155,
boulevard Robert-Bourassa, bureau 508,
Ville de Montréal, province de Québec,
district de Montréal, H3B 3A7;
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BLOOM LAKE RAILWAY COMPANY
LIMITED, personne morale ayant une place
d'affaires au 1155, boulevard Robert-
Bourassa, bureau 508, Ville de Montréal,
province de Québec, district de Montréal,
H3B 3A7;

WABUSH MINES, co-entreprise ayant une
place d'affaires au C.P. 878, Ville de Sept-
lles, province de Québec, district de
Mingan, G4R 4L4,

ARNAUD RAILWAY COMPANY, personne
morale ayant son siege au 1, place Ville-
Marie, bureau 3000, Ville de Montréal,
province de Québec, district de Montreal,
H3B 4N8g;

WABUSH LAKE RAILWAY COMPANY,
LIMITED, personne morale ayant une place
d'affaires au 1155, boulevard Robert-
Bourassa, bureau 508, Ville de Montréal,
province de Québec, district de Montréal,
H3B 3A7;

MICHAEL KEEPER, TERENCE WATT,
DAMIEN LEBEL AND NEIL JOHNSON, a
titre de représentants désignés par la Cour
pour representer I'ensemble des salariés
non-syndiques dans lg cadre des
procedures;

MORNEAU SHEPELL LTD, en sa qualité
d'administrateur de remplacement pour les
regimes de retraite, ayant une place
d'affaires au 7071, route Bayers, bureau
3007, Ville de Halifax, province de
Nouvelle-Ecosse, B3L 2C2,;

RETRAITE QUEBEC, personne morale
ayant une place d'affaires au 2600,
boulevard Laurier, bureau 548, Ville de
Québec, province de Québec, district de
Québec, G1V 4T3;

Philien Leblanc Beaudry, avooats s.a.
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PROCUREUR GENERAL DU CANADA,
agissant au nom du Bureau du Surintendant
des Institutions Financiéres, ayant une
place d'affaires au 200, boulevard René-
Levesque Ouest, Tour Est, 9¢ étage, Ville
de Montréal, province de Québec, district
de Montreal, H2Z 1X4;

HER MAJESTY IN RIGHT OF
NEWFOUNDLAND AND LABRADOR, AS
REPRESENTED BY THE
SUPERINTENDANT OF PENSIONS, ayant
une place d'affaires au 100, Prince Phillip
Drive, 2° etage, Bloc Ouest, Ville de St-
John's, province de Terre-Neuve-et-
Labrador, A1B 4J8;

VILLE DE SEPT-ILES, corps municipal
ayant une place d'affaires au 546, avenue
De Quen, Ville de Sept-iles, province de
Quebec, district de Mingan, G4R 2R4;

PARTIES MISE EN CAUSES - Mises en
cause

DEMANDE POUR PERMISSION D'APPELER D'UN JUGEMENT RENDU EN
MATIERE D'ARRANGEMENT
(Articles 13 et 14 de la Loi sur les arrangements avec les créanciers des
compagnies, L.R.C. (1985), ch. C-36, Article 357 C.p.c.)
Parties appelantes
Datee du 2 octobre

A L'UN DES HONORABLES JUGES DE LA COUR D'APPEL, SIEGEANT
DANS LE DISTRICT DE MONTREAL, LES PARTIES APPELANTES

EXPOSENT CE QUI SUIT :
I INTRODUCTION

1. En date du 11 septembre 2017, le juge Stephen W. Hamilton, de la Cour

Superieure, chambre commerciale, du district de Montréal, a accueilli la

Fhilion Leblanc Beaudry, avocats s.a.
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requete pour directives du Contréleur intitulée Motion by the Monitor for

Directions with respect to Pension Claims (ci-aprés la « Requéte »);

2. Il s'agit d'un jugement rendu en matiére d’arrangement avec les
creanciers des compagnies qui conceme plus précisément la priorité

associée aux réclamations pour les déficits de régimes de retraite;

3. Le jugement de premiére instance reprend la majorité des arguments
soumis par le Controleur, en ce que I'honorable Stephen W. Hamilton

decide notamment que :

a) Les effets de la Loi sur les régimes complémentaires de retraite,
RLRQ c. R-15.1 (ci-aprés la « LRCR ») bénéficient uniguement
aux cotisations associees aux participants québécois qui ne
travaillaient pas sur un ouvrage de compétence fédéral, les effets
de la Loi sur les régimes de retraite, SNL 1996, c. P-4.01 (ci-
apres la « NLPBA ») bénéficient uniqguement aux cotisations
associees aux participants terre-neuviens qui ne travaillaient pas
sur un ouvrage de competence fedéral et les effets de la Loi de
1985 sur les normes de prestation de pension, L.R.C. (1985), ch.
32 (2e suppl.) (ci-aprés la « LNPP ») bénéficient aux cotisations
associees au groupe résiduel qui travaillait sur un ouvrage de
competence fedéral (paragraphes 61 a 81);

b) La LRCR ne crée aucune fiducie réputée valide (paragraphes 89
a112);
c) Les fiducies réputées prennent rang en concurrence avec les

autres formes de garanties selon la date a laquelle les
contributions sont venues a échéance (paragraphes 119 a4 128);

d) La fiducie réputee constituée par la NLPBA n'affecte pas les
biens des debitrices situés au Québec (paragraphe 144 a 154);

e) La fiducie reputee constituée par la NLPBA ne trouve pas
application dans un contexte d'arrangement avec les créanciers
des compagnies en raison de la doctrine de la prépondérance
federale (paragraphes 177 a 210);

f) La fiducie réputée constituée par la LNPP ne trouve pas
application dans un contexte d'arrangement avec les créanciers

Philion Leblanc Beaudry, avocats s.a.
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des compagnies selon lintention du législateur dégagée en
application de la doctrine de la prépondérance fédérale
(paragraphes 211 a 216);

4. Les parties appelantes joignent a la présente le jugement de premiére
instance a I'Annexe 1, une copie des piéces et des éléments de preuve
presentés en premiére instance et nécessaires a son appel a 'Annexe
2, ainsi qu'une copie des actes de procédures relatifs a l'audition de la

requéte en premiére instance a I'Annexe 3;

5. Le juge de premiére instance a erré en droit dans son jugement pour les

motifs qui suivent;

I MOYENS D'APPEL

i) L'intention du législateur fédéral entourant Ila
protection des régimes de retraite et la doctrine de la
prépondérance fédérale

6. Le juge de premiére instance a erré en droit lorsqu'il a décidé que la
doctrine de la prépondérance fédérale et que l'intention du législateur
fedéral entrainaient l'inapplicabilité des fiducies réputées constituées
par la NLPBA et la LNPP dans un contexte d'arrangement avec les

créanciers des compagnies;

T Ces conclusions sous-tendent que le législateur a déterminé un niveau
maximal de protection offert aux créances associées aux régimes de
retraite en promulguant les articles 6(6), 6(7) et 36(7) LACC, ce quin'est,

en tout respect, pas le cas;

8. Le jugement de premiére instance conclut également de maniére
erronge a une équivalence entre les régimes de faillite et d'arrangement
quant a l'applicabilite des fiducies présumées, alors que les lois elles-

meémes different quant aux articles pertinents;

Philion Lebtanc Beaudry, avocals s.a.
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9. Les parties appelantes entendent démontrer que le niveau de protection
offent par les articles 6(6), 6(7) et 36(7) LACC est en fait un niveau
minimal de protection, qui laisse toute la place a I'application des lois
provinciales en matiére de régimes de retraites, tel que la NLPBA, et &
la LNPP;

10.  Les parties appelantes entendent également démontrer qu'il convient
de distinguer le régime de faillite du regime d'arrangement sur cet

aspect en raison de la différence entre ces deux lois;

11.  Effectivement, le regime de la faillite comporte un ordre de priorité défini

exhaustivement, ce qui n'est pas le cas du régime prévu par la LACC;

12.  Par conséquent, la conclusion & laquelle le juge de premiére instance
aurait du parvenir est que la doctrine de la prépondérance fédérale ne
peut trouver application en I'espéce, puisqu'on ne retrouve aucun conflit
d'application, mais surtout aucune incompatibilité d'objet permettant
l'application de cette doctrine qui doit recevoir une interprétation

restrictive dans |le contexte du fédeéralisme canadien;

13.  Par ailleurs, I'interpretation proposée par les parties appelantes a I'effet
que la doctrine de la prépondérance fédérale n'est pas déclenchée par
les fiducies réputées appliquées dans un contexte de distribution est
cohérente avec les motifs de la Cour Supréme dans l'affaire Sun Indalex
Finance, LLC ¢, Syndicat des Métallos, 2013 CSC 6 :

« [52] La fiducie reéputee créée par la LRR continue de
s'appliquer dans les instances relevant de la LACC, sous
réserve de la doctrine de la prépondérance fédérale (Crystalline
Investments Ltd. c. Domgroup Ltd., 2004 CSC 3 (CanLll),
[2004] 1 R.C.S. 60, par. 43) »

Philion Leblanc Baaudry, avocats s.a.
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14, Par ces propos, la Cour Supréme nous indiquait que les fiducies
réputees pouvaient trouver application dans d'autres situations que lors
du financement intérimaire qui était sous-étude, des cas ol la

prépondérance federale ne serait pas déclenchée;

15. Les parties appelantes soumettent que le jugement de premiére
instance vide cette affirmation de tout son sens, puisqu'il n'y aurait alors
aucune situation ou les fiducies réputées trouveraient application dans
un contexte LACC si elles sont ineffectives pour une éventuelle

distribution:

16. Cette erreur de droit est déterminante puisque I'ensemble des
conclusions du jugement de premiére instance sur l'applicabilité de la
doctrine de la prépondérance fédérale ou encore sur le fait de faire
primer les protections minimales prévues a la LACC sur les protections
préevues a la LNPP se fondent sur lintention du législateur ainsi
déeterminée;

17.  En arrivant & une conclusion differente sur la portée et le sens de la
protection accordee aux regimes de retraites dans la LACC, le juge de
premiére instance aurait nécessairement conclu a l'inapplicabilité de la
doctrine de la prépondérance fédérale en l'espéce, n'y retrouvant

aucune assise valable pour prétendre a une incompatibilité d'objet;

18. Dans le méme sens, le juge de premiére instance aurait maintenu les
effets de la LNPP malgré I'existence d'une protection minimale prévue
sous la LACC;

Philion Leblanc Beaudry, avocats s.a,
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ii) Les effets des différentes lois en matiére de régimes
complémentaires de retraite et de fiducies réputées

18. Le juge de premiére instance a erré en droit lorsgu'il a décidé que
I'application compartimentée des différentes lois en matiére de régimes
complementaires de retraite;

20.  Eneffet, tel que mentionne precedemment, le juge de premiére instance
a décide que chaque loi produisait des effets uniquement quant aux

cotisations associées aux travailleurs sous sa juridiction;

21.  Les parties appelantes entendent démontrer que la NLPBA et sa fiducie
réputée produit des effets s'étendant a tout le déficit du régime de
retraite des salariés syndiqués et que la LRCR et la LNPP s'appliquent
tout simplement de maniére concurrente sans qu'aucune de ces lois ne

produise un effet exclusif envers une catégorie de participants;

22. Comme la LRCR et la LNPP produisent des effets qui ne s'étendent pas
au deficit de terminaison mais fixent uniguement des normes minimales
(Articles 5 LRCR et 3 LNPP), rien n'empéche la NLPBA de continuer a
produire ses effets de fiducie réputée en lien avec le déficit de
terminaison a l'avantage de I'ensemble des participants au régime de

retraite. Il n'y a ici aucun conflit entre les différentes lois;

23. Cefte erreur de droit est déterminante puisque [I'application
compartimentée que fait le juge de premiére instance a pour effet de
neutraliser une partie importante des effets remeédiateurs de la NLPBA,
puisque prés de la moitié des participants au régime sont assujettis
uniquement a la LNPP ou la LRCR et leur protection moindre par I'effet

du jugement de premiére instance;

Fhilion Leblanc Beaudry, avocats s.a,
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iii)  La fiducie réputée créée par la LRCR

24.  Le juge de premiére instance a erré en droit lorsqu'il a décidé que la
LRCR ne contient aucune fiducie réputée valide en droit, en raison d'un

mangque au niveau de l'identification de la propriété visée;

25. Eneffet, le juge de premiere instance estime que l'article 49 LRCR aurait
necessairement di comprendre une mention a 'effet que les sommes
visees par cefte fiducie réputée sont retirées du patrimoine des
debitrices pour que les tribunaux puissent conclure a I'existence d'une

fiducie reputée validement constituée;

26. Les parties appelantes entendent démontrer que les articles 49 et 264
de la LRCR comportent les éléments essentiels qui permettent de
conclure a l'existence d'une fiducie réputée valablement constituée
dans la LRCR;

27. La position des parties appelantes est d'ailleurs soutenue par les
conclusions auxquelles la Cour Supérieure était arrivée lorsqu'elle avait
eté saisie dune question similaire dans laffaire Timminco Itée
(Arrangement relatif a), 2014 QCCS 174;

28.  Cette erreur de droit est déterminante puisqu'elle a pour effet de retirer
toute protection aux créances des participants québécois advenant que
les conclusions du jugement de premiére instance sur la prépondérance
federale soient infirmées, mais que ses conclusions sur l'application des
trois lois en matiére de regimes complémentaires de retraite soient

maintenues;

Fhilion Leblanc Beaudry, avocats 5.8,
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iv)  La priorité d'une fiducie réputée créée législativement
sur les créanciers garantis

29. Le juge de premiére instance a erré en droit lorsqu'il a décidé que les
fiducies réputées créées législativement prenaient rang en concurrence

avec les creanciers garantie en fonction de leur date;

30. Selon le juge de premiére instance, les dates d'échéances des
contributions seraient les éléments permettant de déterminer le rang
des créances associées aux fiducies réputées vis-a-vis les droits des

creanciers garantis;

31. Les parties appelantes entendent démontrer que 'effet des fiducies
reputées ne saurait s'exercer en concurrence avec les droits des

créanciers garantis des débitrices:

32.  Eneffet, les fiducies réputées ont pour conséquence directe de déplacer
les biens visés du patrimoine des débitrices vers un patrimoine

d'affectation distinct:

33.  Ainsi, la garantie ne peut plus étre exercée par les créanciers garantis
puisgue les biens visés n'appartiennent tout simplement plus au

patrimoine de leur débiteur;

34.  Cela est sans compter les dispositions prohibant les saisies a I'encontre
des sommes associées aux régimes de retraite dans les différentes lois
(Articles 264 LRCR, 36 LNPP, 33 NLPBA);

35. Cette erreur de droit est determinante puisque l'effet pratique des
fiducies reputées est grandement affecté s'il doit entrer en concurrence

avec les droits des créanciers garantis;

Philion Leblanc Beaudry, avocals s.a.
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v) Les biens visés par la fiducie réputée de la NLPBA

36. Le juge de premiére instance a erré en droit lorsqu'il a décidé que la
fiducie réputée constituée par la NLPBA ne pouvait valablement

produire des effets vis-a-vis les biens situés au Québec;

37. Les parties appelantes entendent demontrer que l'article 1262 du Code
civil du Québec, RLRQ ¢. CCQ-1991 permet la reconnaissance d'une
fiducie constituée par la loi d'une autre province, pour autant qu'elle

respecte les conditions applicables en droit québécois;

38. Les parties appelantes estiment que la fiducie réputée constituée par la
NLPBA respecte I'ensemble des conditions applicables et que, par
consequent, le juge de premiére instance aurait dii reconnaitre son plein

effet, méme pour les biens situés au Québec;

39. Cette erreur de droit est déterminante puisgue la majorité en valeur des
biens qui ont été vendus dans le cadre des procédures d'arrangement

se situe au Québec;

40.  En faisant une telle distinction, le juge de premiére instance prive la
fiducie réputée de la NLPBA d'une part appréciable de ses effets en
annulant ses principales possibilités de permettre le recouvrement de

sommes dans le cadre d'une éventuelle distribution;

i L'APPLICATION DES CRITERES POUR L'OBTENTION DE LA
PERMISSION

41.  Les questions en jeu sont des questions de nature & étre soumises a la

Cour d'appel :

a) La question concernant I'effectivité des fiducies réputées dans un
contexte de distribution effectuée sous la LACC est certainement
une question dintérét pour la Cour d'appel, en raison des

Philien Leblanc Beaudry, avocats s.a.
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42.

43.

b)

d)

nombreuses incidences qu'aurait un eventuel arrét de cette Cour
en cette matiére;

Tel que I'honorable juge Kasirer, j.c.a., le mentionnait dans son
jugement du 18 aolt 2015 (Bloom Lake, g.p.l. (Arrangement
relatifa), 2015 QCCA 1351), le droit concemant 'applicabilité des
fiducies reputées en contexte d'insolvabilité est loin d'étre une
question résolue en jurisprudence;

La question soulevée par la présente demande de permission
concernant l'applicabilité de la fiducie réputée constituée par la
NLPBA aux biens situés au Québec est une question nouvelle
qui n'a jamais ete abordée en jurisprudence;

La question portant sur la validité de la fiducie réputée constituée
par la LRCR fait 'objet d'une jurisprudence contradictoire, étant
directement contraire au jugement rendu dans |'affaire Timminco
ltee (Arrangement relatif a), 2014 QCCS 174;

Tel que prévu par une jurisprudence constante', la partie qui souhaite

en appeler d'un jugement rendu dans le cadre de procédure en vertu de

la LACC doit mentrer gu'elle rencontre les critéres suivants :

a)
b)

c)

d)

whether the point on appeal is of significance to the practice;
whether the point raised is of significance to the action itself;

whether the appeal is prima facie meritorious or, on the other
hand, whether it is frivolous; and

whether the appeal will unduly hinder the progress of the action;

Les parties appelantes soumettent que la présente demande de

permission rencontre l'ensemble de ces critéres;

! Bloom Lake, g.p.l. (Arrangement relatif a), 2015 QCCA 1351

Philion Leblanc Beaudry, avocals s.a.
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i) L'importance pour la pratique en général

44,  Tel que mentionne precédemment, I'applicabilité des fiducies réputées
en contexte d'insolvabilité est une question qui n'est pas résolue en
jurisprudence mais qui se pose a chaque fois qu'un régime de retraite a

prestation déterminée déficitaire fait partie du dossier;

45. La pratiqgue en general pourrait largement bénéficier des questions de
principes qui sont soulevées par la présente demande de permission,
notamment sur une determination par la Cour d'appel du caractére
effectif des fiducies réputées dans un contexte de distribution entreprise
sur la LACC;

i) L'importance pour le sort de I'action

46. L'importance des guestions soulevées en l'espéce est également

valable pour le sort de l'action elle-méme:

47.  Les créances associées aux régimes de retraite dans le présent dossier
constituent une part importante de l'ensemble des réclamations

formulées a I'encontre des débitrices:

48. Les conséquences du jugement de premiére instance sont trés

sommes importantes qui sont dues a leur régime de retraite;

iii)  Les chances de succes prima facie

49. En premiere instance, les parties ont débattu de |'ensemble des
questions en litige pendant deux jours qui ont été constitués uniguement

de plaidoiries;
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50.  De plus, de nombreux arguments avaient déja été soumis par écrit, tel
quil appert des nombreuses argumentations écrites soumises en

premiere instance;

51.  Par consequent, les parties appelantes soumettent gu'il existe de
nombreux appuis jurisprudentiels ou doctrinaux soutenant des
interprétations contraires & ce qui a été déterminé par le juge de

premiere instance;

52. Ces eléements devraient suffire, au stade prima facie, & établir des

chances raisonnables de succés;

iv) L'absence d'entrave pour la suite du dossier

53. A ce stade-ci, les procédures en vertu de la LACC sont relativement
avancees et rien n'indigue qu'une opportunité d'en appeler de la

décision de premiére instance aurait pour effet de paralyser le dossier;

54.  Les principaux actifs des débitrices ont été liquidés et la partie intimee
travaille toujours au traitement des réclamations qui ont été déposées,
pour lesquelles un nombre important d'entre elles sont encore en attente

de détermination;

55. Comme la suite du dossier se limite essentiellement en une éventuelie
distribution, la partie appelante soumet & cette honorable Cour que

limportance de ce critére est largement diminuée en l'espéce;

56. Meéme si la parlie intimée venait a compléter le traitement des
reclamations, il serait possible pour elle de procéder a une distribution
partielle pour les entités qui ne sont pas concemées par le présent
debat;

Fhilion Leblanc Beaudry, avocals 5.a.
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Demande pour permission dappeler d'un jugement rendu en rmatiére
d'arrangement

v CONCLUSIONS
57. La partie appelante demandera & la Cour d'appel de :

a) ACCUEILLIR l'appel;
b) INFIRMER le jugement de premiere instance;

c) REJETER la requéte pour directives du Contréleur intitulée
Motion by the Moanitor for Directions with respect to Pension
Claims;

d) DECLARER que les fiducies reputées creees par la Loi sur les
régimes complémentaires de retraite, RLRQ c. R-15.1, par la Loi
de 1985 sur les normes de prestation de pension, L.R.C. (1985},
ch. 32 (2e suppl.) et par la Loi sur les régimes de retraite, SNL
1896, c. P-4.01 s'appliquent nonobstant les procédures en vertu
de la Loi sur les arrangements avec les créanciers des
compagnies, L.R.C. (1985), ch. C-36;

e) DECLARER que l'entiéreté du déficit de terminaison du régime
de retraite Pension Plan for Bargaining Unit Employees of
Wabush Mines, Cliffs Mining Company, Managing Agent, Arnaud
Railway Company and Wabush Lake Railway Company
bénéficie de la priorité conférée par la fiducie réputée de la Loi
sur les réegimes de retraite, SNL 13996, c. P-4.01:

f) DECLARER que la priorité de cette fiducie réputée passe avant
toutes creances garanties pouvant grever les biens des
deébitrices Mises en cause Wabush Mines, Amaud Railway
Company et Wabush Lake Railway Company;

g) DECLARER que cette fiducie réputée s'attache a I'ensemble des
biens des debitrices Mises en cause Wabush Mines, Arnaud
Railway Company et Wabush Lake Railway Company, sans
egard & la province dans laquelle ces biens sont situés;

h) LE TOUT, vu la nature du dossier, sans frais.
PAR CES MOTIFS, VOUS PLAISE :

ACCUEILLIR la présente requéte;

AUTORISER la partie appelante a introduire I'appel du jugement rendu
le 11 septembre 2017, par I'honorable Stephen W. Hamilton, de la Cour

Philion Leblanc Beaudry, avocats s.a.
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Demande pour permission d'appeler d'un jugement rendu en matiére
d'arrangement

Supeérieure, chambre commerciale, du district de Montréal, dans le
dossier portant le numéro 500-11-048114-157;

LE TOUT, frais a suivre selon le sort de I'appel.

Le 2 octobre 2017, & Montréal
.-'f/_.-

£l (r"u I )LLLL{ AN YSY. I

Me Daniel Boudreault ?J

Philion Leblanc Beaudry, avocats, s.a. |
Avocats des Parties Appelantes

565, boul, Crémazie Est
Bureau 5400

Montréal (Québec) H2M 2V6
Code BM-2719

Telephone : (514) 387-3538
Télécopieur : (514) 387-7386
dboudreault@plba.ca

Fhilien Leblanc Beaudry, avocais s.a.



DECLARATION SOUS SERMENT

Je, soussigne, Daniel Boudreault, avocat, exergant ma profession au sein de
I'étude Philion Leblanc Beaudry, située au 565, boul. Crémazie Est, bureau
5400, Montreal, Québec, H2M 2V6, affirme solennellement ce qui suit :

T Je suis I'un des procureurs des parties appelantes dans la présente
cause;
2. J'atteste que les faits allégués dans la présente demande de permission

d'appeler sont vrais.

et |'ai signe

= — —
DANIEL BOUDREAULT

Declaré solennellement devant moi, a
Montréal, le 2 Gctnrre 2017» .‘;5‘;%,’

oo %

I
2L OAMGE
entdfio’’ pour

HE?W de

Pryyed

'‘Commissaire a l'ass
tous les districts de
Québec

Philicn Lebianc Beaudry, avocats s.a,



Destinataires :

AVIS DE PRESENTATION

FTI CONSULTING CANADA INC
79, rue Wellington Ouest, bureau 2100
Toronto (Ontario) M5K 1G8

Partie intimée

Me Sylvain Rigaud

Norton Rose Fulbright SENCRL
1 Place Ville-Marie, bureau 2500
Montréal (Québec) H3B 1R1

Procureur de la partie intimée

Me Bernard Boucher

Blake, Cassels & Graydon SENCRL
1 Place Ville-Marie, bureau 3000
Montreal (Quebec) H3B 4N8

Procureur des mises en cause Bloom Lake General Partner
Limited, Quinto Mining Corporation, 8568391 Canada Limited,
Cliffs Québec lron Mining ULC, Wabush Iron Co. Limited,
Wabush Resources Inc., The Bloom Lake lron Ore Mine
Limited Partnership, Bloom Lake Railway Company Limited,
Wabush Mines, Amaud Railway Company, Wabush Lake
Railway Company Limited

Mes Andrew J. Hatnay, Amy Tang et Demetrios Yiokaris
Koskie Minsky LLP

20 Queen Street West, bureau 800

Toronto (Ontario) M5H 3R3

Procureur des mises en cause Michael Keeper, Terence Watt,
Damien Lebel et Neil Johnson

Philion Leblanc Beaudry, avocats s.a,
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Demande pour permission dappeler d'un jugemen!t rendu en matiére
d'arrangement

Me Ronald A. Pink

Pink Larkin

1463 rue South Park, bureau 201
Halifax (Nouvelle-Ecosse) B3J 359

Procureur de la mise en cause Morneau Shepell Ltd.

Me Louis Robillard

Vaillancourt et Clocchiatti, avocats
2600, boul. Laurier, bureau 501
Queébec (Québec) G1V 4T3

Procureur de la mise en cause Retraite Québec

Mes Pierre Lecavalier et Michelle Kellam
Justice Canada

200, boulevard René-Lévesque, 9° étage
Montréal (Quebec) H2Z 1X4

Procureur de la mise en cause Procureur général du Canada

Mes Doug Mitchell et Edward Béchard-Torres
Irving, Mitchell, Kalichman SENCRL

3500 boulevard de Maisonneuve Quest, bureau 1400
Montréal (Québec) H3Z 3C1

Procureur de la mise en cause Superintendant of Pensions

Me Martin Roy

Stein Monast SENCRL

70 rue Dalhousie, bureau 300
Montréal (Québec) G1K 4B2

Procureur de la mise en cause Ville de Sept-iles

PRENEZ AVIS que la Demande pour permission d'appeler d'un jugement
rendu en matiere d'arrangement sera présentée devant un juge de la Cour
d'appel siégeant a I'Edifice Ernest-Cormier, situé au 100 rue Notre-Dame Est,
a Montreal, le 31 octobre 2017, a 8h30, en salle RC-18.

Philion Leblanc Beaudry, avocats s.a.
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Demande pour permission dappeler d'un jugement rendu en matigre
d'arrangament

VEUILLEZ AGIR EN CONSEQUENCE.

le 2 octobre 2017, a Montréal

]

* A L’ L ) IF
+hdir e }v _[ (e Dlirdiny,
Me Daniel Boudreault L 0
Philion Leblanc Beaudry, avocats, s.a.
Avocats des parties appelantes

565, boul. Crémazie Est
Bureau 5400

Montreal (Québec) H2M 2V6
Code BM-2719

Télephone : (514) 387-3538
Télécopieur : (514) 387-7386
dboudreault@plba.ca

Fhilion Leblanc Beaudry, avocats s.a.



CANADA

PROVINCE DE QUEBEC
District de Montréal

C.5. N°: 500-11-048114-157
C.A. N°: 500-09-

LISTE DES ANNEXES
(Cahier 1 de 2)

COUR D'APPEL

DANS L'AFFAIRE DE LA LOI SUR LES
ARRANGEMENTS AVEC LES
CREANCIERS DES COMPAGNIES,
L.R.C. 1985 CH. C-36, TELLE
QU'AMENDEE :

SYNDICAT DES METALLOS, SECTION
LOCALE 6254, SYNDICAT DES
METALLOS, SECTION LLOCALE 6285

PARTIE APPELANTE — Mises en cause

C.

FTI CONSULTING CANADA INC.
PARTIE INTIMEE — Contréleur Requérant

et

BLOOM LAKE GENERAL PARTNER
LIMITED ET AL.

PARTIE MISES EN CAUSE

ANNEXE 1 Jugement de premiere instance;

ANNEXE 2 Copie des pieces et des éléments de preuve présentés en

premiére instance;

ANNEXE 3 Copie des actes de procédures relatifs a l'audition de la requéte

en premiere instance.

Philion Leblanc Beaudry, avocats s.a.
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Le 2 octobre 2017, a Montréal

%Qr ml/ w—-LL bt&md&%

Me Daniel Boudreault
Philion Leblanc Beaudry, avocats, s.a. *
Avocats de la Partie Appelante

565, boul. Crémazie Est
Bureau 5400

Montréal (Québec) H2M 2V6
Code BM-2719

Téléphone : (514) 387-3538
Telécopieur : (514) 387-7386

tdboudreault @ piba.ca

Philion Leblanc Beaudry, avocals s.a.
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Arrangement relatif 4 Bloom Lake 2017 QCCS 4057

SUPERIOR COURT

{Commergial Division)

CANADA,

PROVINCE OF QUEBEC
DISTRICT OF MONTREAL
No: 500-11-048114-157

DATE: September 11, 2017

PRESIDED BY: THE HONOURABLE STEPHEN W. HAMILTON, J.S.C.

IN THE MATTER OF THE PLAN OF COMPROMISE OR ARRANGEMENT OF:

BLOOM LAKE GENERAL PARTNER LIMITED
QUINTO MINING CORPORATION
8568391 CANADA LIMITED
CLIFFS QUEBEC IRON MINING ULC
WABUSH IRON CO. LIMITED
WABUSH RESOURCES INC.
Debtors
And
THE BLOOM LAKE IRON ORE MINE LIMITED PARTNERSHIP
BLOOM LAKE RAILWAY COMPANY LIMITED
WABUSH MINES
ARNAUD RAILWAY COMPANY
WABUSH LAKE RAILWAY COMPANY, LIMITED
Mises en cause
And
MICHAEL KEEPER, TERENCE WATT, DAMIEN LEBEL AND NEIL JOHNSON
SYNDICAT DES METALLOS, SECTIONS LOCALES 6254 ET 6285
MORNEAU SHEPELL LTD, IN ITS CAPACITY AS
REPLACEMENT PENSION PLAN ADMINISTRATOR
RETRAITE QUEBEC
THE ATTORNEY GENERAL OF CANADA, ACTING ON BEHALF OF
THE OFFICE OF THE SUPERINTENDENT OF FINANCIAL INSTITUTIONS
HER MAJESTY IN RIGHT OF NEWFOUNLAND AND LABRADOR,
AS REPRESENTED BY THE SUPERINTENDENT OF PENSIONS



500-11-048114-157 PAGE: 2

VILLE DE SEPT-ILES
Mises en cause

And

FTI CONSULTING CANADA INC.
Monitor-Petitioner

JUDGMENT ON THE AMENDED MOTION BY THE MONITOR
FOR DIRECTIONS WITH RESPECT TO PENSION CLAIMS (#494)

INTRODUCTION

[1] The Debtors have filed proceedings under the Companies’ Creditors
Arrangement Act (“CCAA")." They owe substantial liabilities under two pension plans,
including special payments, catch-up special payments and wind-up deficiencies. The
Monitor filed a motion for directions with respect to the priority of the wvarious
components of the pension claims and the applicability and scope of the deemed trusts
created under the relevant pension legislation.

CONTEXT

[2] On May 19, 2015, the Petitioners Wabush lron Co. Limited and Wabush
Resources Inc. and the Mises-en-cause Wabush Mines (a joint venture of Wabush Iron
and \Wabush Resources), Arnaud Railway Company and Wabush Lake Railway
Company, Limited (together the "Wabush CCAA Parties") filed a motion for the issuance
of an initial order under the CCAA which was granted the following day by the court.

[3] Prior to the filing of the CCAA motion, \Wabush Mines operated (1) the iron ore
mine and processing facility located near the Town of Wabush and Labrador City,
Mewfoundland and Labrador and (2) the Pointe-Noire port facilities and pellet production
facility in Sept-iles, Québec. Arnaud Railway and Wabush Lake Railway are both
federally regulated railways that transported iron ore concentrate from the Wabush mine
to the Pointe-Noire port. The operations had been discontinued and the employees
terminated or laid off prior to the filing of the CCAA maotion.

[4] The Wabush CCAA Parties had two pension plans for their employees which
include defined benefits:

« A pension plan for unionized hourly employees at the Wabush mine and
Pointe-Noire port, known as the Pension Plan for Bargaining Unit Employees
of Wabush Mines, Cliffs Mining Company, Managing Agent, Arnaud Railway

' RS.C 1985 ¢ C-36
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Company and Wabush Lake Railway Company, Limited (the “Union Plan")?
and

= A hybrid pension plan for salaried employees at the Wabush mine and the
Pointe-Noire port hired before January 1, 2013 known as the Contributory
Pension Plan for Salaried Employees of Wabush Mines, Cliffs Mining
Company, Managing Agent, Arnaud Railway Company and Wabush Lake
Railway Company, Limited (the "Salaried Plan").?

[5] Wabush Mines was the administrator of both Plans.

(6] The majority of the employees covered by the Plans reported for work at the
Wabush mine in Newfoundland and Labrador while many reported for work at the
FPointe-Nord facility in Québec. In fact, on the current numbers, a slight majority of the
Salaried Plan members reported for work in Québec. Moreover, some of the employees
worked for Arnaud Railway and Wabush Lake Railway which are federally regulated
railways. The current breakdown is as follows:

Unian Plan Salaried Plan TOTAL
Newfoundland & 1,005 313 1,318
Labrador
Québec 561 329 8990
Federal 66 14 80
TOTAL 1,732 656 2,388

[7] Both Plans provide that they are to be interpreted pursuant to the laws applicable
in the province of Newfoundland.” Both Plans are registered with the provincial regulator
in Newfoundland and Labrador, the Superintendent of Pensions (the “NL
Superintendent”) pursuant to the Newfoundland and Labrador Pension Benefits Act,
1997 ("NLPBA").” The federal pension regulator, the Office of the Superintendent of
Financial Institutions ("OSFI") has also exercised some regulatory oversight, in
particular with respect to the Union Plan® pursuant to the federal Pension Benefits
Standards Act ("PBSA"),” The Québec regulator, Retraite Québec, has not played an
active role in the regulation of the Plans, but it asserts that the Quebec Supplemental

Exhibit R-23.

Exhibit R-24.

Exhibits R-23 and R-24, Section 12.08

SNL 1826 c P40.1

It seems that OSFI acted on the errongous view that no members of the Salaried Plan were covered
by the PBSA,

" RS.C 1985 (2™ Supp.).c. 32.

[T - T
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Pension Plans Act ("SPPA")" is applicable to the employees who reported for work in
Québec.

[8] On June 26, 2015, in the context of approving the interim financing of the
Debtors, the Court issued the Suspension Order whereby it ordered the suspension of
payment by the Wabush CCAA Parties of the monthly amortization payments and the
annual lump sum “catch-up” payments coming due under the Plans, and confirmed the
priority of the Interim Lender Charge over the deemed trusts with respect to the pension
liabilities, The Court also ordered the suspension of payment of other post-retirement
henefits, including life insurance, health care and a supplemental retirement
arrangement plan.

[9] On December 16, 2015, the NL Superintendent terminated both Plans effective
immediately on the bases that (1) the Plans failed to meet the solvency requirements
under the regulations, (2) the employer has discontinued all of its business operations
and (3) it was highly unlikely that any potential buyer of the assets would agree to
assume the assets and liabilities of the Plans.'” On the same date, OSF| terminated the
Union Plan effective immediately for the same reasons.'’

[10] Both the NL Superintendent and OSFI reminded the Wabush CCAA Parties of
the employer's obligation upon termination of a pension plan to pay into the pension
fund all amounts that would be required to meet the solvency requirements and the
amount necessary to fund the benefits under the plan. They also referred to the rules
with respect to deemed trusts.'?

[11] On January 26, 2016, the salaried retirees received a letter from Wabush Mines
notifying them that the NL Superintendent had directed \Wabush Mines to reduce the
amount of monthly pension benefits of the members by 25%.'° Retirees under the
Union Plan had their benefits reduced by 21% on March 1, 2016.

[12] On March 30, 2016, the NL Superintendent and OSF| appointed Morneau
Shepell Ltd as replacement administrator for the Plans.'®

[13] The Wabush CCAA Parties paid the monthly normal cost payments for both
Plans up to the termination of the Plans on December 16, 2015. As a result, the monthly
normal cost payments for the Union Plan were fully paid up to December 16,

CALR; c RB-151, 5. 49,
? 2015 QCCS 30864, motion for leave to appeal dismissed, 2015 QCCA 1351 (the "Suspension Order’).
'®  Exhibit R-13.
"' Exhibit R-14.
" Exhibits R-13 and R-14
' Exhibit RESP-7
Affidavit of Terence Watt, sworn December 14, 2016, par 19,
' Exhibit R-15.
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2015." The monthly normal cost payments for the Salaried Plan had been overpaid in
the amount of $169,961 as of December 16, 2015."7

[14] The Wabush CCAA Parties also generally paid the special payments, until their
obligation to make the special payments was suspended in June 2015 by the Court.

[15] With respect to the Union Plan, the status of the special payments is as follows:

a) The special payments required to be paid prior to the date of the Wabush
Initial Order were underpaid in the amount of $146,776;

b) One special payment in the amount of $393,337 was paid after the date of
the Wabush Initial Order and before the Suspension Order, which payment
constituted an overpayment of $16,308; and

¢) The special payments after the date of the Suspension Order were not paid
and amount to $3,016,232."

[16] With respect to the Salaried Plan, the status of the special payments is as
follows:

a) The special payments required to be paid prior to the date of the Wabush
Initial Order were paid in full except for §3;

b) One special payment in the amount of $273,218 was paid after the date of
the Wabush Initial Order and before the Suspension Order, which payment
constituted an underpayment of $1; and

c) The special payments after the date of the Suspension Order were not paid
and amount to $2,185,752."°

[17] Further, the Wabush CCAA Parties did not make the lump sum “catch-up”
special payments that came due after June 2015. The amount payable with respect to
the Union Plan is $3,525,125.%° There are no “catch-up” special payments due with
respect to the Salaried Plan.

[18] Finally, the Plans are underfunded.

[19] In December 2016, the actuary filed a report that concludes that the unfunded
wind-up liability for the Union Plan as at December 16, 2015 was $27,486,548 %

"*  Exhibit R-17. There is a debate as to whether the Wabush CCAA Parties were required to pay the full
monthly payment for December 2015 or only a pro-rated portion, The amount at issue for the period
from December 17 to 31, 2015 is $21,462 according to one calculation or $22,893 according to
anocther.

" Exhibit R-16.

' Exhibit R-17.

" Exhibit R-16.

“* Exhibit R-17. The Union argues that $1,175,040 relates to the pre-filing period

*' Exhibit R-26. There Is a further wind-up liability of $2,349,912 set out in the report for the benefits
covered by Section 17 PBSA which ranks after the wind-up deficit (referred ta as "Priority no.2").
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[20]  Further, the Plan Administrator filed a wind-up actuarial valuation for the Salaried
Plan that estimates the wind-up shortfall as at December 16, 2015 to be approximately

$27,450,000.%

[21] Both wind-up reports remain subject to review and approval by the pension

regulators.

[22] Subject to the comments set out above, the Monitor provides the following

summary of the amounts owing to the two Plans:

Union Plan Salaried Plan
Normal Cost Payments
Pre-filing %0 $0
Post-filing $0 $0
Total $0 $0
Special Payments
Pre-filing $146,776 $3
Post-filing $2,099 924 $2 185,753
Total $3,146,700 $2,185,756
Catch-up Special Payments
Pre-filing $0 50
Past-filing $3,525,120 50
Total $3,525,120 50
Estimated Wind-Up Deficiency $27.486 548 327,450,000

[23] Wabush Mines, as plan administrator, filed a proof of claim in respect of the
Union Plan that includes a secured claim in the amount of $29 million and a
restructuring claim in the amount of $6,059,238,* and a proof of claim with respect to
the Salaried Plan that includes a secured claim in the amount of $24 million and a
restructuring claim in the amount of $1,932,940,*

[24] The differences in the numbers are not important at this stage. The numbers will
be finalized in due course. It is sufficient to note that there are very large claims and that

** Exhibit R-25.
“ Exhibit R-18.
# Exhibit R-18.
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the plan administrator claims the status of a secured creditor with respect to a
substantial part of the claims.

[25] It is also important to note that the Wabush CCAA Parties held assets both in
Newfoundland and Labrador and in Québec. All or substantially all of the assets have
been sold and have generated substantial proceeds currently held by the Monitar,

[26] Of particular relevance given the intervention of the Ville de Sept-lles, are two
transactions approved by the Court on February 1, 2016 that included the sale of
immoveable property in the Ville de Sept-iles with respect to which the Ville de Sept-iles
claims unpaid taxes.?® In both instances, the approval and vesting order issued by the
Court provided for the vesting of the assets on a free and clear basis, with the net
proceeds from both transactions standing in the place and stead of the purchased
assets. The result is that the Ville de Sept-iles claims priority with respect to those
proceeds.

[27] In order to determine the priorities of the various claims, the Monitor applies to
the Court for an order declaring that:

a) normal costs and special payments outstanding as at the date of the Wabush
Initial Order are subject to a limited deemed trust;

b} normal costs and special payments payable after the date of the Wabush
Initial Order, including additional special payments and catch up payments
established on the basis of actuarial reports issued after the Wabush Initial
Order, constitute unsecured claims;

c) the wind-up deficiencies constitute unsecured claims; and

d) any deemed trust created pursuant to the NLPBA may only charge property
in Newfoundland and Labrador,

[28] The Monitor is supported by the Wabush CCAA Parties and the Ville de Sept-
lles. The Monitor's motion is opposed by the Representative Employees, the Union, the
Replacement Plan Administrator, Retraite Québec, OSFI and the NL Superintendent
(the "Pension Parties").

[29] A preliminary issue arose as to whether the Court should request the aid of the
Supreme Court of Newfoundland and Labrador with respect to the interpretation of the
NLPBA, and in particular the scope and priority of the deemed trust and the lien created
by the NLPBA and whether the deemed trust and the lien extend to assets located
outside of Newfoundland and Labrador. On January 30, 2017, the Court decided that it
had jurisdiction to deal with those issues and that it would not refer the issues to the
Newfoundland and Labrador Supreme Court.*® There was no appeal from that decision.

*  Exhibits R-10 and R-12.
% 2017 QCCS 284.
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[30] Subsequent to the judgment, on March 27, 2017, the government of
Newfoundland and Labrador referred a number of questions to the Newfoundland and
Labrador Court of Appeal (“NLCA").*’

[31] The hearing before the NLCA is scheduled for September 21 and 22, 2017.
POSITION OF THE PARTIES

1. Monitor
[32] The Monitor's position can be summarized as follows:

» T[he Court should deal with all of the issues now, without waiting for the
judgment of the NLCA;

e The SPPA applies to the Québec members of the Plans, the PBSA applies to
the federal members, and the NLPBA applies to the Newfoundland and
Labrador members;

s The deemed trusts under the SPPA, PBSA and NLPBA and the lien and
charge under the NLPBA are limited to normal, special and catch-up
payments and do not extend to the wind-up deficiency;

= The deemed trust and the lien and charge under the NLPBA do not extend to
assets outside Newfoundland and Labrador;

s The SPPA does not create a deemed trust:

« The deemed trusts under the PBSA and the NLPBA were not triggered
because there was no ‘liquidation, assignment or bankruptcy” of the
employer;

* |n any event, the deemed trusts under the SPPA, PBSA or NLPBA and the
lien and charge under the NLPBA, if they exist, are not effective in
proceedings under the CCAA;

2. Wabush CCAA Parties

[33] The positions taken by the Wabush CCAA Parties were largely consistent with
the positions taken by the Monitor.

3. Ville de Sept-iles

[34] The Ville de Sept-iles was in general agreement with the position of the Monitor
and the Wabush CCAA Parties. In addition, it argued that its prior claim against the
proceeds of the sale of immoveable properties in the Ville de Sept-lles with respect to
unpaid property and water taxes on those properties ranks ahead of the deemed trusts
for pension claims.

4. Representative Employees

T Order-in-Council 2017-103, dated March 27, 2017
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[35] The Representative Employees argue that the NLPBA deemed trust covers the
normal payments, the special payments and the wind-up deficit and that the NLPBA,
and its deemed trust provisions, apply to all members of the Salaried Plan (and by
extension the Union Plan), including those who reported for work in Québec and those
who worked on the railways,*

[36] They also argue that there was a liquidation in the course of the present CCAA
proceedings and that the NLPBA deemed trusts are fully operative in the context of
CCAA proceedings.

5. Union

[37] The Union generally supports the arguments put forward by the Representative
Employees and the NL Superintendent, and it supports the regulators for the
interpretation of their statutes.

[38] The Union submits that all three statutes create deemed trusts but that only the
NLPBA deemed trust covers the wind-up deficit. It argues that the three statutes
establish minimum standards and that the Court should apply the most advantageous
deemed trust provisions under the three pension statutes, which will benefit all
members of the Union Plan (and by extension the Salaried Plan). It also argues that the
deemed trust under the NLPBA should extend to all assets of the employer, wherever
located.

6. Replacement Pension Administrator

[39] The Replacement Plan Administrator adopts the arguments put forward by the
Representative Employees, the Union and the NL Superintendent, and it defers to
Retraite Québec and OSF| for the interpretation and application of their statutes.

7. Retraite Québec

[40] Retraite Québec suggests that the Court should answer all of the guestions
without waiting for the judgment of the NLCA.

[41] It argues that the SPPA applies and regulates the rights of the Québec members
of the Pension Plans.

[42] It argues that the protection afforded by the deemed trust under Section 49
SPPA and the unseizability under Section 264 SPPA are limited to unpaid contributions,
which include current seryice contributions, amortization payments and special
payments, and do not extend to the solvency deficit on termination of the Plans.

[43] Further, it argues that the deemed trust and unseizability under the SPPA create
a priority over all secured and unsecured creditors of the employer, and are valid in the
context of CCAA proceedings.

*  They advanced in their argumentation outline a constitutional argument to the effect that the NLPBA

had paramountcy over the PBSA under Section 94A of the Constitution Act, but they abandoned that
argument at the hearing.
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8. OSFI

[44] OSFI argues that the PBSA applies in respect of the Plans for the employees
who worked on the railways. It argues that the PBSA does not cover the wind-up deficit
but it does cover the normal cost payments, the special payments and the special
catch-up payments. OSF| argues that the PBSA continues to apply in CCAA
proceedings where the debtors have liquidated their assets and do not submit a plan to
their creditors.

9. NL Superintendent

[45] The NL Superintendent generally supports the submissions of the
Representative Employees, the Union and the Replacement Plan Administrator,
although he does not plead that the NLPBA applies to all of the Plan members. He
defers to Retraite Québec and to OSF| on any interpretive issues regarding the SPPA
and the PBSA respectively.

[46] The NL Superintendent pleads that the Wabush CCAA proceedings are in fact
liquidation proceedings and that these liquidation proceedings trigger the deemed trust
under the NLPBA. He also pleads that the deemed trust under the NLPBA covers at
least part of the wind-up deficiency and that it can attach to the proceeds of property
formerly located in Québec,

ISSUES
[47] The Court will deal with the following issues:

1. Should it wait for the judgment of the NLCA on the Reference before rendering
its judgment?

2. Which pension statutes apply to which members?
3. What is the proper scope of the protection afforded by the pension statutes?

a. Do the pension statutes create a valid deemed trust or other valid
charges?

b. What is the priority of the deemed trusts and other charges in relation to
secured creditors?

c. Which amounts owing to the pension fund are covered by the deemed
trusts or other charges?

d. Do the deemed trusts or other charges created by the NLPBA extend to
assets in Québec?

4, Has there been a "liquidation” that triggers the deemed trusts under the PBSA
and the NLPBA?

5. Are the deemed trusts and other charges valid in CCAA proceedings?

6. In light of the answers to the preceding questions, what conclusions are
appropriate?
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ANALYSIS
1. Timing of this judgment in relation to the NLCA Reference

[48] The first issue for the Court is whether it should delay its judgment until it has the
benefit of the judgment of the NLCA on the Reference, or whether it should render its
judgment now, without waiting for the NLCA judgment on the Reference. The hearing
before the NLCA is scheduled for September 21 and 22, 2017.

{49] In the context of the Monitor's Motion for Directions, a preliminary issue arose as
to whether the Court should request the aid of the Supreme Court of Newfoundland and
Labrador with respect to the interpretation of the NLPBA, and in particular the scope
and priority of the deemed trust and the lien created by the NLPBA and whether the
deemed trust and the lien created by the NLPBA extend to assets located outside of
Newfoundland and Labrador. On January 30, 2017, the Court decided that it had
jurisdiction to deal with those issues and that it would not refer the issues to the
Newfoundland and LLabrador Supreme Court.*” There was no appeal from that decision.

[50] Instead, on March 27, 2017, the government of Newfoundland and Labrador
referred the following questions to the NLCA:

1) The Supreme Cour of Canada has confirmed in Sun Indalex Finance,
LLC v. United Steelworkers, 2013 SCC 6, thal, subject only to the
doctrine of paramountcy, provincial laws apply in proceedings under the
Companies' Creditors Arrangement Act, R.5.C. 1985 ¢.C-36. What is the
scope of section 32 of the Pension Benefits Acl, 1997, SNL19%6 cP-4.01
deemed trusts in respect of;

a) unpaid current service costs,
b) unpaid special payments; and
c) unpaid wind-up deficits?

2) The Salaried Plan is registered in MNewfoundland and Labrador and
requlated by the Pension Benefits Act, 1997,

a) (i} Does the federal Pension Benefits Standards Act, R.5.C. 1985, ¢-
32 deemed trust also apply to those members of the Salaried Plan
who worked on the railway (i.e., a federal undertaking)?

(i) If yes, is there a conflict with the Pension Benefits Act, 1997 and
Pension Benefits Standards Act? If so, how is the conflict resolved?

b) (i) Does the Quebec Supplemental Pension Plans Act, CQLR, c. R-
15.1 also apply to those members of the Salaried Plan who reported
for work in Quebec?

(i) 1f yes, is there a conflict with the Pension Benefits Act, 1997 and
the Quebec Supplemental Pension Plans Aci? If so, how is the
conflict resolyed?

® Supra note 26
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(iiiy Do the Quebec Supplemental Pension Plans Act deemed trusts
also apply to Quebec Salaried Plan members?

3) Is the Pension Benefits Act, 1987 lien and charge in favour of the pension
plan administrator in section 32(4) of the Pension Benefits Act. 19897 a
valid secured claim in favour of the plan administrator? If yes, what
amounts does this secured claim encompass? **

[51] These are the questions that the Representative Employees proposed that the
Court should resolve in the present judgment.”’

[52] If the guestions submitted to the NLCA dealt only with issues of Newfoundland
and Labrador law, the Court would consider waiting for the decision of the NLCA.

[53] The first and third questions deal with the interpretation of the NLPBA, but the
preamble to the first gquestion clearly places the questions in the context of CCAA
proceedings. The second question relates to the interpretation of federal and Québec
law, the potential conflict between federal law and Québec law on the one hand and the
NLPBA on the other, and how those conflicts are to be resolved. Moreover, with its
references to the Salaried Plan and employees who worked on the railway or who
reported for work in Québec, it is clear that the second question relates specifically to
this matter. The NLCA has said that the circumstances of the present matter will provide
the context within which the gquestions will be considered.

[54] These questions are within the jurisdiction of the Court and they are relevant to
the judgment that this Court is rendering. The questions put to the NLCA therefore
create a risk of contradictory judgments. The situation is unfortunate, but it is not one for
which the NLCA or the Court is responsible.

[55] The NLCA has been made aware of the Court's concerns in relation to the scope
of the questions that it is being asked to answer. While the NLCA is sensitive to the
issue of potential overlap, it has decided for now not to restrict the scope of the
guestions:

(1] Having heard the submissions of counsel, we are satisfied that the
guestions set out in the reference put by the Lieutenant-Gaovernor in Council in
Order-in-Council 2017-103, should be considered at the hearing in the language
stipulated in the Order-in-Council. Whilst we are mindful of the importance of
promoting judicial efficiency, we do not consider ourselves to be in a position
today to determine the extent to which, if at all, we should decline to answer one
or more of the questions posed or to interpret their scope,

[2] That said, we are cognizant of the concerns of some of the participants
that the questions may invite the Court to apine in such a way as to impact the
decisions of the Quebec CCAA Court that will determine the rights of the parties.
Generally speaking, we subscribe to the view that gquestions posed on a

' Order-in-Council 2017-103, dated March 27, 2017
*' This may explain why the questions refer to the Salaried Plan and not the Union Plan,
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reference should be treated as raising hypothetical guestions and not directed at
determining parties' rights.

[3] As recognized In case law, a reference is an advisory opinion provided by
the Court at the request of the Lieutenant-Governor in Council. The CCAA Court
in determining the matier before it may or may not advert to or apply the opinion
provided by this Court That said, the context of a reference is important.
Accordingly, hypotheticals are useful to provide a context within which the
guestions can be considered. The record on the reference, therefore, should be
limited to providing that context.

[4] The parties may, of course, make submissions as to whether the Courl
should decline to answer a question or part thereof, or narrow the scope of a
guestion as part of the submissions made for purposes of the reference
hearing.”*

[56] In the circumstances, the Court is left with three options, none of which is
particularly good:

e |t can proceed to render judgment on all of the issues, without the benefit of
the judgment of the NLCA, and thereby run the risk of being contradicted by
the NLCA,

« |t can wait for the judgment of the NLCA, which might extend to issues which
are more properly within the jurisdiction of the Court and place the Court in
the position of having some of its issues prejudged by the court of appeal of
another province and potentially having to contradict that judgment; or

e |t can render judgment on all issues other than the interpretation of the
NLPBA.

[57] The Monitor, the Wabush CCAA Parties and the Ville de Sept-lles plead that the
Court should adopt the first position. The Pension Parties generally suggest that the
Court should wait.

[58] In these circumstances, and with some hesitation, the Court has decided to
adopt the third approach. It will render its judgment first, without waiting for the NLCA.
However, it will not decide on the interpretation of the NLPBA, but rather will make
certain assumptions:

« Where the NLPBA is identical to the PBSA, the Court will assume that the
NLPEBA is interpreted in the same way as the PBSA; and

¢« Where the NLPBA is different from the PBSA, the Court will adopt the
interpretation put forward by the NL Superintendent.

[59] The Court will reserve the rights of the parties to ask the Court to revise the
conclusions of the present judgment if: (1) the NLCA decides that the interpretation of

* Ruling on Application for Directions, June 8, 2017
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the NLPBA is different from the interpretation that the Court assumed, and (2) that
difference is material to the Court's conclusions.

[60] The Court will not revise its conclusions if the NLCA disagrees with the Court on
any issue other than the interpretation of the NLPBA, That will be a matter that the
parties can raise on appeal.

2. Application of the three pension statutes

[61] The scope of application of each of the three pension statutes is made clear by
each pension statute:

« The SPPA applies to "pension plans provided for ... employees who report for

work at an establishment of their employer located in Québec”.

¢ The PBSA applies to "a superannuation or other plan organized and
administered to provide pension benefits to employees employed in included
employment (and former employees)”.* The notion of “included employment”
includes railways™ and “any work, undertaking or business ... declared by the
Parliament of Canada to be for the general advantage of Canada or for the
advantage of two or more provinces” * The Arnaud Rail and Wabush Lake
Rail are both railways and both were declared to be works for the general
advantage of Canada.”’

« The NLPBA applies to "all pension plans for persons employed in the

province, except those pension plans fo which an Act of the Parliament of
Canada applies”.

[Emphasis added]

[62] To the extent that this raises a question of the interpretation of the NLPBA, the
Court notes that the language is clear and that the NL Superintendent states only that
the NLPBA “would apply, at the very least, to the benefit of all of the employees who

reported for work in the province (s. 5 PBA)".*®

[63] As a result, on the face of the legislation, the Plans are governed by the PBSA
with respect to the rail employees, by the SPPA with respect to the non-railway
employees who reported for work in Québec, and by the NLPBA with respect to the
non-railway employees who reported for work in Newfoundland and Labrador.

[64] Professor Goldstein writes in favour of this multiplicity of governing statutes:

. SPPA, s 1(1)

* PBSA, s 4(2).

S PESA, 5. 4{4)(b).

* PBSA, s. 4(4)(h).

' An Act respecting Wabush Lake Railway Company Limited and Amaud Railway Company, (1960} 8-
9 Eliz. Il, ch. 63, 5. 3.

* NLPBA, s. 5.

* Qutline of Argument of the NL Superintendent, May 19, 2017, par. 98.
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Plusieurs lois pourraient donc potentiellement s'appliguer au méme régime. En
principe, il n'y a pas de conflit dans |a mesure ou chaque loi ne s'applique
effectivement et distributivement gu'au profit de chague catégorie de salariés
selon son lieu de travaill ou de paiement. Par exemple, si, sur 100 salariés
participants au meme regime, 60 sont employés en Ontario, 30 au Québec et 10
en Alberta, on considére que l'autorité ontarienne doit veiller a 'application
distributive des lois ontarienne, québécoise et albertaine.*”

[65] Moreover, this multiplicity of governing statutes does not present any particular
practical problem. The wind-up reports prepared in relation to the Plans conclude that
the Plans are governed by the PBSA for the railway employees, by the SPPA for the
non-railway employees who reported for work in Québec, and by the NLPBA for the
non-railway employees who reported for work in NL and they calculate the benefits
according fo the three statutes.*’

[66] The Representative Employees, the Replacement Plan Administrator and the
Union contest this conclusion. They argue that the NLPBA should apply to all members
under both Plans.

[67) The Representative Employees argue that the Memorandum of Reciprocal
Agreement signed by the Quebec Pension Board (the predecessor of Retraite Québec)
in 1968 and by the NL Superintendent in 1986% makes the NLPBA applicable to the
Plans.

[68] The Court notes at the outset that the Memorandum was signed by
representatives of nine provinces, but was not signed by a representative of the federal
government. It therefore does not bind the federal government and cannot affect the
application of the PBSA.

[69] Mareover, the scope of the Memorandum is limited. It recognizes that a pension
plan may be regulated by several statutes. It provides that amongst the various pension
regulatory authorities having jurisdiction in relation to a pension plan, the authority of the
province where the plurality of the members are employed is the "major authority” and
the others are "minar authorities”. It provides that a plan need only be registered in the
jurisdiction of the major authority. The Pension Parties pleaded that there had been until
recently a plurality of members of both Plans in Newfoundland and Labrador. This
would explain why both Plans were registered in Newfoundland and Labrador.

[70] The key provision of the Memarandum is section 2:

2, The major authority for each plan shall exercise both its own statutory
functions and powers and the statutory functions and powers of each minor
authority for such plan.

" Gérald GOLDSTEIN, Les conflits de loi relatifs aux régimes complémentaires de retraite, Montréal,

Editions Thémis, 2005, p. 4.
*' Exhibit R-25, p. 5-8, 8, 27-47 and Exhibit R-26, p. 5.
‘2 Exhibit R-22.
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[71]  In other words, the Memorandum operates merely as a delegation of powers
from the minor authorities to the major authority. It does not in any way affect the
application of the relevant statutes:

The major authority is charged with administering the laws of the other province.
What this means is that while a multi-jurisdictional pension plan need only be
registered in one province, it does not necessarily mean that the laws of the other
province do not apply in respect of employees working in that other province, For
example, when a multi-jurisdictional pension plan is being wound up, the
administrator is required to allocate and account for the assets and benefits by
pravince,

[References omitted]

[72] This is consistent with Section 74 of the previous version of the SPPA* which
was in force when the Memorandum was signed by Québec, which provides for
reciprocal registration and inspection, delegation of functions and powers, and carrying
out duties on behalf of the Board, but not the exclusion of Québec law. Agreements
gggf% into under Section 74 of the former SPPA remain effective under the new

[73] This is to be contrasted with Section 249 of the current SPPA, which allows
Retraite Quebec to enter into agreements with other provincial authorities or the federal
authority to determine to what extent each pension act applies to a plan. Similar
provisions are found in Section 6.1 of the PBSA and Sections 8(2) and 8.2(2) of the
NLPBA.

[74] Pursuant to these new powers, the federal authority and various provincial
authorities entered into Agreements Respecting Multi-jurisdictional Pension Plans in
2011 and 2016. The 2011 and 2016 Agreements expressly provide that in certain
circumstances, one pension act applies to the exclusion of the others. However, while
Quebec and the federal government are parties to the 2011 and 2016 Agreements,
Newfoundland and Labrador is not a party. As a result, the Agreements have no
application to the Plans, and they cannot exclude the SPPA and the PBSA and make
the NLPBA applicable to the Québec and federal members of the Plans.

[75] The Representative Employees also argue that the Applicable Law clause found
at Section 12.06 in both Plans makes the NLPBA applicable to both Plans:

12.06 Applicable Law

“ Ari KAPLAN and Mitch FRAZER, Pension Law (Second Edition), Toronto, Irwin Law, 2013, p. 106,
See also Regie des rentes du Quebec v. Commission des régimes de retraile de 'Ontaria, 2000
CanLll 30139 {ON SCDC), par. 81, Boucher ¢, Stelco inc., 2000 CanLll 188586 (QC CS8), par. 71,
appeals dismissed on other grounds, 2004Canlll 13895 (QC CA) and 2005 SCC 64. Cantra, Dinney
v. Greal-West Life Assurance Co., 2002 MBQB 277, par. 14; Champagne v. Atomic Energy of
Canada Ltd,, 2012 CanL|| 87650 (CA Lab.Arb.)

* COLR, ¢ R-17 (replaced by ¢ R-15.1)

SPPA, s. 285.
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The Plan shall be interpreted pursuant to the laws applicable in the
province of Newfoundland,

[76] The Court notes that, notwithstanding this provision, there are specific provisions
in both Plans apﬁplicab!e to employees who report for work in Québec in order to comply
with the SPPA *

(771 In any event, the parties to a pension plan cannot pick and choose which
pension laws apply to them and which do not. The legislation clearly provides to whom it
applies. It leaves no room for the choice of the parties. Article 3118 C.C.Q. provides that
a choice of law clause cannot deprive an employee of the protection afforded by the
mandatory rules of the state where the employee habitually carries out his work. As a
result, this contractual provision cannot be sufficient to set aside the clear language of
the three statutes. Moreover, Section 12.06 provides only for the interpretation of the
Plans. It does not provide that the Plans are governed by the NLPBA and does not
incorporate by reference the provisions of the NLPBA.

(78] Finally, the Union recagnizes that the three statutes apply and that the only effect
of the Memorandum is to centralize the regulatory functions in one regulator. However,
the Union argues that pension legislation enacts only minimum standards. As the three
statutes apply to the Plans and each creates a deemed trust that covers certain
contributions, the Court should apply the deemed trust that covers the greatest amount.

[79] This argument is based on the assumption that each contribution payable by the
employer (whether normal cost payments, special payments, catch-up special
payments or wind-up deficits) is a single amount in respect of the whole Plan. This is
wrang. As is readily apparent from the detailed calculations included in the Salaried
Plan wind-up valuation, the calculation of the contributions is done on a member-by-
member basis.*’ As a result, it is not a single contribution governed by three statutes,
but rather the contribution can be divided into three portions each of which is governed
by a different statute.

[B0] As a result, the Court concludes that the Plans are governed by the PBSA with
respect to the railway employees, by the SPPA with respect to the non-railway
employees who reported for work in Quebec, and by the NLPBA with respect to the
non-railway employees who reported for work in NL.

[81] None of the three regulators, Retraite Québec, OSF| and the NL Superintendent,
contested this conclusion.

3. Proper scope of the protection afforded by the three pension statutes

a. Do the pension statutes create a valid deemed
trust or other valid charges?

i. PBSA

% Section 14 of each Plan.

" Exhibit R-25, p. 27-47,
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[82] Section 8(1) and (2) PBSA provide in part as follows:

8 (1) An employer shall ensure, with respect to its pension plan, that the following
amounts are kept separate and apart from the employer's own moneys, and the
employer is deemed to hold the amounts referred to in paragraphs (a) to (c) in
trust for members of the pension plan, former members, and any other persons
entitled to pension benefits under the plan:

[.]

(2) In the event of any liguidation, assignment or bankruptcy of an employer, an
amount equal to the amount that by subsection (1) is deemed to be held in trust
shall be deemed to be separate from and form no part of the estate in liquidation,
assignment or bankruptcy, whether or not that amount has in fact been kept
separate and apart from the employer's own moneys or from the assets of the
estale.

[83] The deemed trust mechanism found in Section 8(1) and (2) PBSA has been
used by the federal Parliament and by provincial legislatures to give a special priority to
certain claims. It has principally been used in taxation and other statutes, to protect
Crown claims. As stated by Justice Gonthier in Sparrow Electric:

Namely, such deemed trusts or liens are devices which legislators often employ
in order to recover moneys which cught to have lawfully been paid to them but
have been unlawfully misappropriated by a debtor who subsequently encounters
financial difficulty and is forced into winding up its business,**

[References omitted]
[64] The deemed trust under the PBSA operate in the following way:

« The employer is required to hold the amounts separate and apart and is
considered to hold them in trust (Section 8(1) PBSA); and

« In the event of the employer's liguidation, assignment or bankruptcy, an
amount equal to those amounts is deemed to be separate from and form no
part of the estate in liquidation, assignment or bankruptcy, whether or not that
amount has in fact been kept separate and apart from the employer's own
moneys or from the assets of the estate (Section 8(2) PBSA).

[85] The Supreme Court explained the operation of similar provisions (Section 227(4)
and (5) of the ncome Tax Act, relating to unremitted payroll deductions) as follows in
Sparrow Electric:

31 In the present case, | find the language in s. 227(5) to be clear and
unambiguous, especially when viewed as a provision directly following s. 227(4),
which renders amounts unremitted as held in trust for Her Majesty. In my view,
this section is designed to, upon liguidation, assignment, receivership or
bankruptcy, seek out and attach Her Majesty’s beneficial interest to property of
the debtor which at that time is in existence. The trust is not in truth a real one,

** Royal Bank of Canada v. Sparrow Electric Corp., [1897] 1 S.C.R. 411, par. 19
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as the subject matter of the trust cannot be identified from the date of creation of
the trust: D. W. M. Waters, Law of Trusis in Canada(Znd ed. 1984), at p.
117. However, s. 227(5) has the effect of revitalizing the trust whose subject
matter has lost all identity. This |dentification of the subject matter of the trust
therefore occurs ex post facto. In this respect, | agree with the conclusion of
Twaddle J.A. in Roynat, supra, where he states the effect of 5. 227(5) as follows,
at p. B47: "Her Majesty has a statutory right of access to whatever assets the
employer then has, out of which lo realize the original trust debt due to Her"

[Emphasis added]

[86] In other words, it is not enough for Parliament to simply declare that the debtor is
deemed to hold the amounts in trust. The deemed trust under Section 8(1) PBSA is anly
effective if the property is identified and kept separate and apart. If the property is not
identified and kept separate and apart, it is necessary to also have Section 8(2) PBSA,
which causes the property to be identified on liquidation, assignment or bankruptey and
deems it to be kept separate and apart even if it is not.

[87] Justice Schrager, then of this court, concluded in Aveos that, whether at common
law or under Article 1260 C.C.Q., the language of Section 8(1) PBSA was not sufficient
for a valid deemed trust and that the language of Section 8(2) PBSA was necessary to
the validity of the deemed trust:

[58]  Cleariy, then, either at common law or in virtue of Article 1260 of the Civil

Code of Quebec ("C.C.QQ."), no real trust exists in the present case since the

property subject to the trust is not readily identifiable as funds were not
segregated as required by Article 8(1) P.B.S.A., but rather, commingled. This

situation is common; thus. the need for the legislator to create the deemed trust

in Section 8(2) P.B.S.A. to protect sums due fo pension plans.*
[Emphasis added]
[88] The Court concludes that the combined effect of Section 8(1) and (2) PBSA is
sufficient to create a deemed trust in the event of a liquidation, assignment or
bankruptcy of the employer.
ii. SPPA

[89] Section 49 SPPA is very succinct:

49. Until contributions and accrued interest are paid into the pension fund or to

the insurer, they are deemed to be held in trust by the employer, whether or not

the |atter has kept them separate from his property.

[Emphasis added]

[90] Section 49 SPPA simply deems “contributions” to be held in trust, whether or not
they have been kept separate from the employer's other property. It includes the

a1
i, par. 31
' Aveos Fleet Performance Inc./Aveos Performance asronautiqgue inc. (Arangement relatif a), 2013

QCCS 5782, par. 58.
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deemed trust language from Section 8(1) PBSA and the "whether or not the latter has
kept them separate from his property” language from Section 8(2) PBSA, but it does not
include the following key language found in Section 8(2) PBSA:

In the event of any liquidation, assignment or bankruptcy of an employer, an
amount equal to the amount that by subsection (1) is deemed to be held in trust
is deemed to be held in trust_shall be deemed to be separate from and form no
part of the estate in liguidation, assignment or bankruptcy_..

[91]  This omission is fatal.

[92] Under Sparrow Electric, merely declaring that amounts are deemed to be held in
trust is not effective if the property is not identified. It is clear that no property is
identified by Section 49 SPPA. It provides only that “contributions” are deemed to be
held in trust. A contribution is an obligation and not specific property. Sparrow Electric
provides that the deemed trust is “revitalized” by providing that, upon a triggering event,
an amount equal to the amount that is supposed to be held in trust is carved out of the
estate. Without the carve-out on a triggering event, the deemed trust is not effective.

[93] The same principles apply in Québec. In Sécurité Saglac and Nolisair,”' the
provision at issue was the deemed trust under Section 20 of the Ministry of Revenue
Act, which read as follows at the relevant time:

20, Every person who deducts, withholds or collects any amount under a fiscal
law is deemed to hold it in trust for Her Majesty in right of Québec.

Any such amount must be kept by the person who deducted, withheld or
collected it, distincily and separately from his own funds and, in the event of a
winding-up, assignment or bankruptcy, an amount egual to the amount thus
deducted, withheld or collected must be considered to form a separate fund not
forming part of the property subiect to the winding-up, assignment or bankruptey.

[-.]

[Emphasis added)]

[94] The words ", whether or not the amount has in fact been held separately from the
patrimony of that person or from his own funds" were added at the end of the second
paragraph in 1993, after the events giving rise to the litigation but before the judgments
of the Court of Appeal.

[95] The Court of Appeal decided, with Justice Fish dissenting, that the pre-1993
Section 20 MRA created a valid deemed trust. The Supreme Court reversed the Court
of Appeal, essentially for the reasons given by Justice Fish,

* Quebec (Deputy Minister of Revenuwe) v. Nolisair International Inc. (Trustee of); Sécunlé Saglac

(1892) inc. (Trustee of) v. Quebec (Deputy Minister of Revenug), [1999] 1 S.C.R. 759, reversing
Sécurite Saglac (1992) Inc. (Syndic de), [1997] R.J.Q. 2448 (C.A) and Nolisair International inc.
(Syndic de), [198T] R.J.Q. 2433 (C.A.),
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[96] Justice Fish held that the omission of the words "whether or not the amount has
in fact been held separately from the patrimony of that person or from his own funds”
was fatal to the deemed trust. Those words are present in Section 49 SPPA.

[97] However, Justice Chamberland (for the majority in the Court of Appeal
overturned by the Supreme Court) analyzed the pre-1893 provision as follows:

Le premier paragraphe est identique; le législateur y prévoit expressément, en
utilisant les mots «est réputées, qu'une personne qui a déduit, retenu ou pergu
un montant en vertu d'une loi flscale détient ce montant en fiducie et que Sa
Majesté aux droits du Québec est |a bénéficiaire de cette fiducie. Le début du
deuxiéme paragraphe est également identique; le législateur y crée l'obligation
paur la personne visée de tenir le montant ainsi déduit, retenu ou pergu
adistinctement et séparément de ses propres fonds». Si tel esl le cas, il y a
fiducie reelle et, advenant faillite, ces montants constituent des «biens détenus
par le failli en fiducie pour toute autre personne», au sens de |'alineéa 67(1)(a) de
la Loi FI, etils ne sont pas compris dans les biens du failli.

La seconde partie du deuxieme paragraphe a &té modifiee par I'ajout des mots
«un montant egal au montant ainsi déduit, retenu ou pergu [...]». L'ajoul de ces
mots ne s'explique, @ mon avis, que par la volonté du législateur de créer une
fiducie réputée et de la distinguer de la fiducie reelle en éliminant expressément
la nécessité de respecter la troisiéme des conditions essentielles & l'existence
d'une fiducie, soit le fait pour le fiduciaire de conserver les biens affectés a la
fiducie séparément et distinctement de son patrimoine. En effet, les mots «un
montant égal au montant ainsi deduit, retenu ou pergus sont inutiles dans le
contexte ou le failli tient un compte distinct et séparé de ses propres fonds pour
les montants déduils, retenus ou pergus; les mots n'ont de sens qgue si le failli ne
tient pas un tel compte distinct et séparé. Dans le contexte, ces mots suffisaient
pour conclure a |la creation d'une fiducle réputée; le premier paragraphe de
l'article 20 et le début du second visaient la fiducie réelle alors que le premier
paragraphe et la fin du second visaient |a fiducie réputée,

D'ou, @ mon avis, la conclusion gue le |égislateur a ainsi créé une fiducie réputée
meme s'il n'a pas repris tous les mots du législateur fédéral au paragraphe 5 de
l'article 227. L'utilisation des mots «un montant égal au montant ainsl déduit,
retenu ou pergus rendait, 8 mon avis, inutile I'utilisation des mots «gque ce
montant ait &été ou non, en fait, tenu séparé des propres fonds de la personne».*

[Emphasis added)

[98] The Supreme Court's reversal of the Court of Appeal does not mean that the
language identifying the property covered on a triggering event is unnecessary, It
means only that the words "whether or not the amount has in fact been held separately
from the patrimony of that person or from his own funds” are necessary.

% Sécurité Saglac (C.A ), supra note 51, p.2458.
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[99]

The Court concludes that the language identifying the property covered on a
triggering event is necessary, for the reasons given by the Supreme Court in Sparrow

Electric and by Justice Schrager in Aveos.

[100]

Section 49 SPPA does not include this language. The consequence is that the
deemed trust under Section 49 SPPA is not effective. As stated by Justice Mayrand in

AbitibiBowater:

[101]

[102]

[34]  Awvec egards, que ce soit en vertu de la LACC ou de 'article 49 de |a Lai
surles regimes compiémentaires de retraite (LRCR), les créances en cause sont
des creances ordinaires, que le législateur n'a pas choisi de protéger dans le
contexte de la présente restructuration. Le libellé de l'article 49 LRCR n'est pas
suffisant en soi pour conclure & I'établissement d'une véritable fiducie devant
avoir priorité sur les autres créanciers. D'ailleurs, la Cour d'appel de I'Ontario,
dans |'affaire lvaco, alors gu'elle décide de |la portée de l'article 57(3) du Pension
Benefit Act (dont les termes sont au méme effet que ceux de l'article 49 LRCR),
mentionne ce qui suit & I'egard des fiducies présumées (Deemed Trust)

[...] This Legisfative designation by itself does not create a true frust If
fhe province wants to require an employer fo keep its unpaid
conlributions to a pension plan in a separate account, it must legisiate
that separation. It has not done so®

[Emphasis added; references omitied]
Justice Mongeon came to the same conclusion in White Birch:

[188] Le second aspect est cependant problematique. Les sommes dues sont
homogénes avec les autres argents de la compagnie, Il n'y pas de comple
separe ni de moyen de retracer précisément sur quel argent porte la fiducie
reputee, L'employeur a toujours le « pouveoir » sur ces sommes. Le transfert
vers un autre patrimoine n'est donc pas complet.

[189] En conséquence, la fiducie présumée de la LRCR ne peut donc pas
produire d'effet dans le présent contexte, les sommes dues demeurant dans le
patrimoine de l'employeur. Comme le mentionnait d'ailleurs le professeur
Beaulne, «pas de constitution de patrimoine, pas de fiducie [.]
I[63]». Evidemment, s'il n'y pas de transfert, il ne pourrait y avoir constitution
d'un patrimoine d'affectation en concomitance avec le transfert du bien.

[-]

[193] En conséquence des arguments mentionnés ci-dessus. ia fiducie de

larticle 49 |LRCR ne peut constituer une fiducie réelle au sens du droit

guébécois.™
[Emphasis added]

Justice Mongeon came to the opposite conclusion in Timminco. After citing the

extract from the Court of Appeal in Sécurité Sagalac set out above, he concluded:

5

AbitihiBowater inc, {Arangement refatif &), 2009 QCCS 2028, par. 34,
White Birch Paper Holding Company (Arrangement refalif &), 2012 QCCS 1679, par. 188-189, 193,

PAGE: 22
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[96] Cette longue citation indigue la maniére retenue alors par la Cour d'appel
pour corclure a |'existence d'une fiducie réputée en se basant sur les mots
retenus par le legislateur. En appliguant ce genre d'analyse & l'article 49 LRCR,
on doit d'abord se poser la question & savoir si le texte de cet article est
suffisamment clair et complet pour conclure & lexistence d'une fiducie
reputée. Un tel exercice convainc le Tribunal gue lon doit répondre
affirmativement 4 cette question surtout lorsque |'on constate que |'article 49
LRCR reprend les mots alors présumés manguants a l'article 20 LMRQ et qui,
plus tard, feront en sorte gue l'arficle 20 LMRQ crée effectivement une fiducie

réputée

[Emphasis added]

[103] With respect, the key language according to that judgment in Sécurifé Saglac is
not “whether or not the amount has in fact been held separately from the patrimony of
that person or from his own funds'. That language was not part of Section 20 LMRQ at
the relevant time. Rather, the key language was

[...] in the event of a winding-up, assignment or bankruptcy, an amount equal to
the amount thus deducted, withheld or collected must be considered to form a
separate fund not forming part of the property subject to the winding-up,
assignment or bankruptey.

[104] That language is missing from Section 49 SPPA and its absence is fatal to the
deemed trust.

[105] Retraite Quebec and other Pension Parties argued that Section 264 SPPA
completes Section 49 SPPA by rendering these same amounts unassignable and
unseizable:

264, Unless otherwise provided by law, the following amounts or contributions
are unassignable and unseizable:

(1) all contributions paid or payable into the pension fund or 1o the insurer,
with accrued interest;

(2) all amounts refunded or pension benefits paid under a pension plan or this
Act

{3) all amounts awarded to the spouse of a member following partition or any
other transfer of benefits effected pursuant to Chapter VIll, with accrued
interast, and the benefits deriving from such amounts.

Except as far as they derive from additional voluntary contributions or represent a
portion of the surplus assets allocated after termination of the plan, any of the
above-mentioned amounts that have been transferred to a pension plan
contemplated by section 98, with acerued interest, any refunds of and benefits
resulting from such amounts, and any pension or payment having replaced a
pension pursuant to section 92 are also unassignable and unseizable.

36

Timmiinco {tée (Arrangement relalif 4), 2014 QCCS 174, par. 26.
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[106] Justice Mongeon accepted this argument in Timminco:

[147] Le soussigné est d'avis gu'effectivement, les articles 49 et 264 LRCR
doivent &tre |us et interprétés dans le méme contexte

[148] Si l'article 49 LRCR crée une fiducie réputée opposable a [Q, cela veut
dire que les biens visés par la fiducie réputée sont non seulement facilement
identifiables et gque les montants gu'ils représentent sont disponibles mais
gu'effectivement, ils se trouvent clairement « identifiés » par |'effet méme de
larticle 49. De méme, laricle 264 LRCR peut s'appliguer aux montants
auxguels l'article 48 LRCR s’'appligue.

[148] |l ne sera donc pas plus nécessaire dans ce contexte particulier de
proceder a une séparation physigue des cotisations d'équilibre a &tre verseées du
reste des actifs de SBI pour que le produit desdites cofisations jouisse du
caractére d'incessibilité et d'insaisissabilité que leur procure l'article 264 LRCR,
gu'il n'est nécessaire de le faire pour que la fiducie réputée de l'article 49 LRCR
ne produise ses effets.

[150] En ce sens, l'article 264 LRCR vient compléter la logique de l'article 49
LRCR et autrement, ces deux mémes articles deviennent complétement
dénudés de leur sens de leur portée et de leur effet.*

[Emphasis added]
[107] The Court does not agree.

[108] First, Section 264 SPPA is found in the final chapter of the SPPA entitled
“Miscellaneous and Transitional Provisions”. It would be an odd place to put a provision
that deals with the same amounts already covered by Section 49 SPPA.

[109] Further, the enumeration of amounts or contributions in Section 264 SPPA
appears to be a list of amounts payable by or to the member of the pension fund and
not amounts payable by the employer. It appears that Section 264 protects the
members of the plan by providing that they cannot assign these amounts and their
creditors cannot seize them. Section 42, on the other hand, is intended to protect
pension plans from the creditors of the employer.®”

[110] Also, if Section 264 SPPA covers the same amounts as Section 49 SPPA, then
the overlap between them is problematic. Why is it necessary to have both provisions
protecting the same amounts? If the amounts are already covered by a deemed trust,
then they are also unassignable and unseizable without the need for Section 264 SPPA.
If they are unassignable under Section 264 SPPA, then how can they be transferred to
the deemed trust?

[111] Finally and in any event, even if Section 264 SPPA applied to the amounts held
by the employer to be paid into the pension plan, it is not clear how that would fix the

" Id, par. 147-150.
5 Alain PREVOST, « Que reste-t-il de la fiducle réputée en matiére de régimes de retraite » (2016), 75
R . duB. 23 p 44-45
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deemed trust under Section 49 SPPA, Simply declaring amounts to be unassignable
and unseizable does not make them any more identifiable. There is still no triggering
event. Justice Mongeon suggests that the sums are identifiable under Section 49 SPPA,
but the Court has already rejected that argument as a result of Sparrow Electric.

[112] The Court therefore concludes that the deemed trust under Section 49 SPPA
and the unseizability under Section 264 SPPA are not effective and do not create a
property or security interest.

iii, NLPBA

[113] The NLPBA includes in Section 32(1) and (2) language very similar to Section
8(1) and (2) of the PBSA:

32. (1) An employer or a participating employer in a multi-employer plan shall

ensure, with respect to a pension plan, that

are kept separate and apart from the employer's own money, and shall _be
considered to hold the amounts referred to in paragraphs (a) to (c) in trust for
members, former members, and other persons with an entitlement under the
plan,

{2) In the event of a liquidation, assignment or bankruptcy of an employer, an
amount equal to the amount that under subsection (1) is considered to be held in
trust shall be considered to be separate from and form no part of the estate in
liguidation, assignment or bankruptey, whether or notl that amount has in fact

been kept separate and apart from the emplover's own money o from the assets
of the estale.

[Emphasis added]

[114] The Court will assume for the purposes of the present judgment that Section
32(1) and (2) NLPBA create a valid deemed trust under the laws of Newfoundland and
Labrador that operates in the same way as its counterpart in Section 8(1) and (2) PBSA.

[115] The NLPBA also includes in Section 32(3) a further trust in the event of
termination of the plan.

(3) Where a pension plan is terminated in whole or in part, an employer who is
required to pay contributions to the pension fund shall hold in trust for the
member or former member or other persan with an entittement under the plan an
amount of money equal to employer contributions due under the plan to the date
of termination.

[Emphasis added]

[116] However, this is simply an obligation to hold an amount of money in trust and not
a deemed trust. Under Sparrow Electric, if the amounts are not actually held in trust,
and in the present matter they are not, this provision does not create a trust. In any
event, the Court is assuming that Section 32(1) and (2) NLPBA create a valid deemed
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trust and, as set out below, the Court gives that deemed trust a broad interpretation. In
those circumstances, Section 32(3) NLPBA does not add anything.

[117] Finally, in addition to the deemed trust, Section 32(4) NLPBA creates a lien and
charge:

(4) An administrator of a pension plan has a lien and charge on the assets of the
employer in an amount equal to the amount required to be held in trust under
subsections (1) and (3).

[118] The Court will also assume that Section 32(4) NLPBA creates a valid lien and
charge under the laws of Newfoundland and Labrador.

b. Priority

[118] In First Vancouver, the Supreme Court characterized the deemed trust as a
floating charge over all of the assets of the debtor.”®

[(120] With respect to the priority between the deemed trust and the claims of secured
creditors, the Supreme Court concluded as follows in Sparrow Electric:

34 It is to be cbserved that in addition to attaching Her Majesty's interest to
the debtor's property upon the triggering of any of the events mentioned in
5. 227(5), the deemed trust operates to the benefit of Her Majesty in a secondary
manner. Namely, s. 227(5) permits Her Majesty's interest to attach to collateral
which is subject to a fixed charge if the deductions giving rise to Her Majesty's
claim arose before that charge attached to that collateral.

Thus, s. 227(5) alternatively permits Her Majesty's interest o attach retroactively
to the disputed collateral if the competing securily interest has attached after the
deductions giving rise to Her Majesty's claim in fact cccurred. Conceptually, the
s. 227(5) deemed trust allows Her Majesty's claim to go back in time and attach
its outstanding s. 227(4) interest to the collateral before thal collateral became
subject to a fixed charge.*

[121] In Aveos, Justice Schrager came to a similar conclusion under Québec law:
[66] In the present case, when the deemed trust for the special payments

arose, the property of Aveos was encumbered by fixed charges in favour of the
Secured Lenders. Those fixed charges were created in 2010, excepl for the
security in the Northwest Territories which was perfected In 2011, The deemed
trust arose either upon the liquidation of Aveos (which would not have been
before the C.C.AA. filing on March 19, 2012) or at the earliest when a special
payment became due following the actuarial valuation report filed in June 2011,
Even if the obligation to make the special payments was somehow retroactive to
December 31, 2010 (which was not argued by the Superintendent), the fixed
charges in favour of the Secured Lenders were already perfected at such date.

" First Vancouver Finance v. MN.R., 2002 SCC 49, par. 40,
*  Sparrow Electric, supra note 48, par. 34
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Moreover, Aveos made the special payments up to and including January 2012
so it is difficult to deem the trust prior to any payments being in default.

[67] Conseqguently, this Court agrees with the Secured Lenders first position
that their security was created before any deemed trust for the $2.8 million could
have existed. Since the assets were already charged, any deemed trust under
Section (8)(2) P.B.SA is at best subordinate to the security of the Secured
Lenders.™

[Emphasis added]

[122] As a result, when one of the triggering events in Section 8(2) PBSA occurs, the
deemed frust attaches to the debtor's current property, with effect retroactive to the date
that the contributions became due. However, it attaches subject to other security which
attached to the assets before the contributions were due.®’

[123] Finally, the Supreme Court in Sparrow Eleclric emphasized that it was open to
Parliament to give absolute priority to the deemed trust through appropriate language:

112 Finally, | wish to emphasize that it is open to Parliament to step in and
assign absolute priority to the deemed trust. A clear illustration of how this might
be done is afforded by s. 224(1.2) ITA, which vests certain moneys in the Crown
‘notwithstanding any security interest in those moneys™ and provides that they
‘shall be paid to the Receiver General in priority to any such security
interest”. All that is needed to effect the desired resuit is clear language of that
kind. In the absence of such clear language, judicial innovation is undesirahle,
both because the issue is policy charged and because a legislative mandate is
apt to be clearer than a rule whose precise bounds will become fixed only as a
result of expensive and lengthy litigation.

[124] The so-called Sparrow Electric language was not added to Section 8 PBSA, with
the resn.élzt that it does not have priority over pre-existing secured creditors with a fixed
charge.

[125] The Court assumes that these priority rules also apply to the deemed trust under
Section 32(2) NLPBA.

[128] As for the lien and charge under Section 32(4) NLPBA, the Court assumes that it
is a valid fixed charge under the law of Newfoundland and Labrador. Its priority relative
to other secured claims is not clear because it is not registered and because nothing in
the NLPBA or the Newfoundland and Labrador Personal Property Security Act™
provides for its priority.

[127] The Ville de Sept-lles argues that its claim for property and water taxes predates
the liquidation of the Wabush CCAA Parties and any default in payment of the
contributions, and therefare takes priority even if the deemed trust is valid.

Aveos, supra note 50, par. 65-67.

First Vancouver, supra note 58, par. 46,
See also Aveos, supra note 50, par. 64-66,
% $NL 1998 c. P-7.1
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[128] However, for the reasons set out below, it is not necessary for the Court to
decide those priority issues.

c. Liabilities covered
i. SPPA%
[129] The liabilities covered by Section 49 SPPA are limited:

48, Until contributions and accrued interest are paid into the pension fund or to
the insurer, they are deemed te be held in trust by the employer, whether or not
the latter has kept them separate from his property.

[Emphasis added)

[130] It covers only “contributions” and "accrued interest”. In the ordinary course,
“contributions” would include regular and special contributions, but not the wind-up
deficit. The wind-up deficit is dealt with in Sections 228-229 SPPA, where it is a debt of
the employer. There is no deemed trust language in Sections 228-229 SPPA,

[131] The Court therefore concludes that the Québec deemed trust, if it is effective,
cavers only the regular payments, special payments and catch-up special payments, to
the extent that they relate to non-railway employees who reported for work in Québec.

ii. PBSA
[132] There is not much dispute as to the scope of the protection afforded by the
PBSA.

[133] Subsection 8(1) PBSA provides that the employer is deemed to hold the
following amounts in trust:
(a) the moneys in the pension fund,

(b) an amount equal to the aggregate of the following payments that
have accrued to date:

(i) the prescribed payments, and

(ii) the payments that are required to be made under a workout
agreament; and

{e) all of the following amounts that have not been remitted to the
pension fund:

(i} amounts deducted by the employer from members'
remuneration, and

(ii) other amounts due to the pension fund from the employer,
including any amounts that are required fto be pald
under subsection 9.14(2) or 29(6).

* The Court has already concluded that Section 49 SPPA does not create a valid deemed trust and
therefore this analysis is not necessary. It is included for the benefit of the parties in the event of an

appeal.
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[134] Section 9.14(2) PBSA deals with the situation where the employer has given a
letter of credit to guarantee certain pension related obligations and is not relevant here.

[135] Subsection 29(6) PBSA deals with the abligations of the employer on termination
of a pension plan:

29 (B) If the whole of a pension plan is terminated, the employer shall, without
delay, pay into the pension fund all amounts that would otherwise have been
required to be paid to meet the prescribed tests and standards for solvency
referred to in subsection 9(1) and, without limiting the generality of the foregoing,
the emplayer shall pay into the pension fund

(a) an amount equal to the normal cost that has accrued to the date of
the termination;

{b) the amounts of any prescribed special payments that are due on
termination or would etherwise have become due between the date of the
termination and the end of the plan year in which the pension plan s
terminated,

(c) the amounts of payments that are required to be made under a
workout agreement that are due on termination or would otherwise have
become due between the date of the termination and the end of the plan
year in which the pension plan is terminated;

{d) all of the following amounts that have not beern remitied to the
pension fund at the date of the termination:

(i) the amounts deducted by the employer from members'
remuneratian, and

(i) other amounts due to the pension fund from the employer; and

(e) the amounts of all of the payments that are required to be made
under subsection 9.14(2).

[138] The language of Section 29(6.4) and (6.5) PBSA expressly provides that the
deemed trust does not extend to the solvency deficit on termination of the plan:

(6.4) On the winding-up of the pension plan or the liquidation, assignment or
bankruptey of the employer, the amount required to permit the plan to satisfy any

obligations with respect to pension benefits as they are determined on the date of
termination is payable immediately.

(6.5) Subsection 8(1).does not apply in respect of the amount that the employer
is required to pay into the pension fund under subsection (6.4). However, it
applies in respect of any payments that have accrued before the date of the
winding-up, liquidation, assignment or bankruptcy and that have not been
remitted to the fund in accordance with the regulations made for the purposes of
subsection (6.1).

[Emphasis added]
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[137] The combined effect of these provisions is that the deemed trust under the PBSA
covers the following amounts:

» The moneys in the pension fund;
» The normal cost that has accrued to the date of termination;

» The prescribed special payments that are due on termination or before the
end of the plan year,;

« The payments under a workout agreement that are due on termination or
before the end of the plan year; and

= The unremitted deductions at source.

[13B] There is no issue in the present matter with respect to the pension fund itself. It is
clear that it is held separate and apart from the assets of the Wabush CCAA Parties.

[139] Further, there do not appear to be any accrued normal costs or unremitted
deductions.

[140] There are special payments and catch-up special payments owing, some pre-
filing but mostly post-filing because the Court suspended the Wabush CCAA Parties’
obligation to make the special payments on June 26, 2015. To the extent that the
special payments and catch-up special payments relate to federal employees or
retirees, they are in principle protected by the federal deemed trust,

iii. NLPBA

[141] Essentially, Section 32(1) and (2) NLPBA are very similar to Section 8(1) and (2)
FBSA. However, there is no equivalent in the PBSA to Section 32(4) NLPBA, and
Section 61 NLPBA does not include the equivalent to Section 29(6.5) PBSA.

[142] The NL Superintendent pleads that the deemed trust and the lien and charge
under the NLPBA cover the wind-up deficit.

[143] For the reasons described above, the Court will assume for the purposes of the
present decision that the deemed trust and the lien and charge under the NLPBA cover
the wind-up deficit.

d. Property covered

[144] The issue is whether the deemed trust and the lien and charge under the NLPBA
extend to assets beyond the province, More specifically, there are significant proceeds
held by the Monitor resulting from the sale of assets in Québec which the Pension
Parties argue should be subject to the deemed trust and lien and charge under the
NLPBA.
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[145] The Court will assume that the NLPBA, as a matter of Newfoundland and
Labrador law, extends to assets outside the province. The issue is whether Québec law
recognizes the deemed trust and the lien and charge created by Newfoundland and
Labrador law as applying to assets in Québec.

[146] The Pension Parties argue that the deemed trust created under the NLPBA is a
trust established by law, and that as a result it is a valid trust in Québec under Article
1262 C.C.Q. This is not a proper analysis under principles of private international law, It
assumes that “created by law" in Article 1262 C.C.Q. includes foreign laws. Followed to
its logical conclusion, it would mean that any trust created by law anywhere in the world
can validly charge assets in Quebec and that the Québec courts must recognize any
such trust. The Court does not agree. Rather, the Court reads Article 1262 C.C.Q. as
being limited to trusts created under Québec law.®® A trust created under a foreign law
will only be recognized in Québec under the relevant rules of private international law.

[147] There are several ways to characterize the issue under the rules of private
international law in Québec,

[148] Ifit is viewed as a property issue, the rules of private international law in Québec
provide that matters of real rights and their publication are governed by the law of the
place where the property concerned is situated (Article 3097 C.C.Q.). This suggests
that, if the province of Newfoundland and Labrador seeks to create a deemed trust over
property in Québec, Québec will not recognize that the deemed trust extends to
property in Québec.

[149] Similarly, the rules on movable securities provide that the validity of a movable
security is governed by the law of the state in which the property charged with it is
situated at the time of creation of the security (Article 3102 C.C.Q.).

[150] Finally, if it is viewed as a matter of employment law, Article 3118 C.C.Q.
provides that the law of the state where the worker habitually carries out his work
applies to the contract of employment.

[151] The Pension Parties invoke Article 3079 C.C.Q.:

3079. Where legitimate and manifestly preponderant interests so require, effect
may be given to a mandatory provision of the law of another State with which the
situation is closely connected.

In deciding whether to do so, consideration is given to the purpose of the
provision and the consequences of its application.

[152] They argue that the NLPBA is such a mandatory law, and that the Québec courts
should therefore give effect to it.

Similarly, Article 1262 C.C.Q. provides that a trust may be established by judgment, but in Gareau
(Failite de), REJB 1997-03315 (C.5), par 33-35, Justice Dalphond held that a constructive trust
created under an Ontario judgment did not create a valid interest against an immoveable in Québec
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[153] However, the NLPBA only applies to the workers who report to work in the
province of Newfoundland and Labrador, while the SPPA applies to workers who report
for work in the province of Quebec. If the NLPBA extended to property in Québec, this
would be to the prejudice of the Québec workers who would see a deemed trust for the
benefit of their co-workers applied to the assets to which the Québec workers report for
work. The Court cannot conclude in these circumstances that the interests of the foreign
workers are "manifestly preponderant” over the interests of the Québec workers.

[154] As a result, the Court concludes that the deemed trust under the NLPBA does
not apply to assets within the province of Québec.

4. Has there been a “liquidation” to trigger the deemed trusts under the
PBSA and the NLPBA 7

[155] The deemed trust under Section 8(2) of the PBSA becomes effective only "[ijn
the event of any liquidation, assignment or bankruptcy” of the employer. The exact
same language is found in Section 32(2) NLPBA and the Court assumes that the words
are to be interpreted in the same way,

[156] The key issue here is whether the CCAA proceedings themselves, or some
event within the CCAA proceedings, constitute a “liquidation, assignment or bankruptcy”
of the employer.

[157] The term "bankruptcy” is the clearest. It must mean a formal bankruptey under
the Bankruptcy and Insolvency Act™ following an assignment in bankruptcy by the
debtor or a bankruptcy order issued by the court following a petition in bankruptcy by a
creditor. There are also deemed assignments in bankrupicy on the failure to file a
proposal within the delays or the refusal of a proposal. It is clear in the present matter
that there has not been a bankruptey in any of these senses.

[158] The term "assignment” likely refers to an assignment in bankruptcy, even though
that creates an overlap between "bankruptcy” and "assignment’. The alternative is to
read "assignment” more broadly to refer to any assignment of property by the employer.
However, Sections 8(2) PBSA and 32(2) NLPBA go on to refer to “the estate in
liquidation, assignment or bankruptcy’, which suggests that all of the employer's
property has been assigned to a third party and is being administered by the third party.
This brings us back to the notion of an assignment in bankruptcy as opposed to
contractual assignments of property by the employer. Further, how could the deemed
trust attach each time the employer assigns any property? Or if the deemed trust
attaches only once, which assignment of property causes it to attach?

[158] That leaves the third term, "liquidation”. The Monitor, the \Wabush CCAA Parties
and the Ville de Sept-lles argue that the term “liquidation” should be limited to formal
liquidation proceedings under a statute such Part XVIIl of the Canada Business
Corporations Act® The Pension Parties invite the Court not to give the term

% RSC 1985

B-3
 RS5C. 1985 c C-4

00
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“liquidation” the narrow technical sense of a formal liquidation. Rather, they suggest that
in the present matter, the Wabush CCAA Parties used the CCAA process in order to
liquidate their assets and that this should be sufficient to trigger the deemed trust
provisions. They argue that this liberal interpretation is in accordance with the presumed
intention of the legislator to protect pension plans and in accordance with a functional
analysis since there has clearly been a liquidation in the present matter.

[160] It is clear in the present matter that the Wabush CCAA parties have liquidated
their assets. With the sale of the Wabush mine in June, the Wabush CCAA parties have
now sold all or substantially all of their assets. However, they did not institute formal
liquidation proceedings. They proceeded instead under the CCAA with what has come
to be known as a “liquidating CCAA":

Liguidating CCAA: As discussed above, this is a relatively new type of
proceeding in which the debtor's assets are sold either piecemeal or on a going
concern basis under the CCAA court's supervision. The sales may occur
pursuant to a plan that has been approved by the creditors, or they may occur in
the absence of a plan. Motably, many recent CCAA proceedings have been
liquidating CCAAs from the outset. That is, the debtor never intended to present
a reorganization plan to its creditors, and merely applied for CCAA protection so
that it could begin a marketing process to sell substantially all of its assets, In
such cases, the debtor might present a post-sale plan to its creditors that is
essentially a plan of distribution of the sale proceeds, or the debtor may simply
enter bankruplcy proceedings. For reasons that will be discussed further below,
liquidating CCAAs are controversial and may not be consistent with the corporate
rescue purpose of the CCAA ™

[161] The Court agrees that it is not relevant that the liquidation was done oulside the
BIA and the CBCA.

[162] First, the Court notes that the liquidation regime under Part XVIlI of the CBCA is
only available to corporations that are solvent (Section 208 CBCA). As a result,
liguidation under the CBCA was never an option for the Wabush CCAA Parties,
Moreover, the deemed trusis under the PBSA and the NLPBA are of limited value in the
case when the employer is solvent.

[163] Further, although the debtor in a CCAA proceeding remains in possession of his
assets, there is a court-appointed monitor and the process is under the supervision of
the court. This is sufficient to meet the requirement of “the estate in liquidation,
assignment or bankruptey”.

[164] Finally, the conclusion that the deemed trust is triggered by a liquidation under
the BIA but not a liquidation under the CCAA seems to run counter to the idea that
creditors should have analogous entitlements under the CCAA and the BIA.* It would

5% Alfonso NOGILLA, « Is 'Corporate Rescue' Working in Canada? » (2012}, 53 Can Bus. L.J. 382, p.
3B5. See also Re Puratone ef al, 2013 MBQB 171, par. 20.
" 8un Indalex Finance, LLC v. United Steelworkers, 2013 SCC 6, par. 51,
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also allow the employer to avoid the deemed trust by choosing to proceed under the
CCAA rather than the BIA. The Supreme Court addressed a similar concern in different
circumstances in Indalex in the following way:

[47]  The Court of Appeal declined to decide whether a deemed trust arose in
relation to the Execulive Plan, stating that it was unnecessary to decide this
issue. However, the court expressed concern that a reasoning that deprived the
Executive Plan's members of the benefit of a deemed {rust would mean that a
company under CCAA protection could avoid the priority_of the PBA deemed
trust simply by not winding up an underfunded pension plan. The fear was that
Indalex could have relied on its own inaction to avoid the consequences that flow
from a wind up. | am not convinced that the Court of Appeal's concern has any
impact on the guestion whether a deemed trust exists, and | doubt that an
employer could avoid the consequences of such a security interest simply by
refusing to wind up a pension plan. The Superintendent may take a number of
steps, including ordering the wind up of a pension plan under s. 62(1) of
the PBA in a variety of circumstances (see s. 89(1)(d) PBA). The Superintendent
did not choose to order that the plan be wound up in this case.””

[Emphasis added]

[165] Similarly, the employer should not be allowed to avoid the priority of the deemed
trust by choosing to liquidate under the CCAA rather than the BIA.

[166] The Court therefore concludes that there has been a liquidation in the present
matter tTriggering the application of the deemed trusts under the PBSA and the
NLPBA,"

[167] The next question is when did it occur? Because the deemed trust attaches to
the employer's assets at the time of the triggering event, it is important to know exactly
when it occurred. It cannot be a vague date or a range of dates.

[168] In moving away from requiring a filing under the BIA or the CBCA to taking a
more practical view, the Court recognizes that the date of the liquidation may prove to
be a difficult determination and may inject some uncertainty into the process. However,
the Court considers that some uncertainly is a small price to pay for greater protection
of the rights of the pensioners.

[1689] In the present matter, the date that the liquidation began is fairly clear.

[170] The Wabush CCAA Parties initiated proceedings under the CCAA on May 19,
2015. Prior to the filing of the CCAA motion, operations at the Wabush Mine had been
permanently shut down. The employees had been terminated or laid off. The Wabush
CCAA Parties had tried unsuccessfully to find buyers and/or investors for the Wabush
mine operations and/or assets.

i
lel., par. 47,
" Seealso Dauplin Plains Credit Union Lid, v, Xylold Industries Lid.. [1980]1 5 C.R. 1182
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[171] Moreover, when the Wabush CCAA proceedings were initiated, the Bloom Lake
parties were already subject to CCAA proceedings and they had obtained an order
approving a sale and investor solicitation process ("SISP") for their assets. The SISP
already covered the Wabush mine assets and included the possibility of soliciting
“liquidation proposals”,

[172] With the benefit of hindsight, the Court notes that the Wabush CCAA Parties did
not receive any proposals for investments but only offers to purchase assets. Ultimately,
the Wabush CCAA Parties sold off all or essentially all of their assets in piecemeal
fashion. That was always the likely outcome of the CCAA process.

[173] In these circumstances, the Court concludes that this was a liquidating CCAA
from the outset. The Court therefore concludes that the liguidation started on May 19,
2015 and that the deemed trusts under Section 8(2) PBSA and Section 32(2) NLPBA
came into effect on that date.

[174] The Court notes that there is nothing in any way pejorative about qualifying the
CCAA as a liquidating CCAA. That is a legitimate and increasingly frequent use of
CCAA proceedings. However, a liquidating CCAA should be more analogous to a BIA
proceeding. One of the consequences is that the deemed trusts should be triggered.

[175] Because the Court has concluded that the triggering event occurred when the
CCAA motion was filed, the Court need not decide whether the triggering event must
occur prior to the initial CCAA order, or whether it can occur after the initial CCAA order
but prior to the sale of the assets, ™

5. Are the deemed trusts and other charges valid in the CCAA context?

[176] Given that the PBSA and the NLPBA operate in much the same manner, the
analysis of whether they are applicable in the CCAA context is quite similar. However,
there is one very important distinction: the PBSA is federal legislation and the NLPBA is
provincial legislation. Because both the PBSA and the CCAA are federal legislation, the
issue of how they operate together is a matter of determining Parliament's intent. With
respect to a provincial deemed trust, the Supreme Court in /ndalex stated that:

The provincial deemed trust under the PBA continues to apply in CCAA
proceedings, subject to the doctrine of federal paramountey. ™

a. the NLPBA and the doctrine of federal paramountcy

[177] The Court will consider first the operation of the NLPBA and the doctrine of
federal paramountcy.

2 \n Indalex, supra note 69, Justice Deschamps seems fo suggest that the triggering event must occur

before the sale (par. 48) while Justices Cromwell (par. 82 and 118) and LeBel (par. 265) stale that the
triggering event must occur prior to the CCAA filing. See also Grant Forest Products Inc. (Re), 2013
OMNSC 5933, par. 25 and 71, appeal dismissad 2015 ONCA 570, par. 130

™ Indalex, supra note 69, par. 52
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[178] The Su?preme Court recently summarized the doctrine of federal paramountcy in
Lemare Lake:"

A provincial law will be deemed to be inoperative to the extent that it conflicts
with or is inconsistent with a federal law;

The first step in the analysis is to determine whether the federal and
provincial laws are validly enacted,;

The second step requires consideration of whether any overlap between the
two laws constitutes a conflict sufficient to render the provincial law
inoperative;

Two kinds of conflict are at play: (1) an operational conflict, where compliance
with both the federal and provincial law is impossible; and (2) frustration of
purpose, where the provincial law thwarts the purpose of the federal law;

Operational conflict arises where one enactment says "yes" and the other
says ‘'no’, such that compliance with one is defiance of the other,

To prove that provincial legislation frustrates the purpose of a federal
enactment, the party relying on the doctrine must first establish the purpose
of the relevant federal statute, and then prove that the provincial legislation is
incompatible with this purpose;

Paramountcy must be narrowly construed: when a federal statute can be
properly interpreted so as not to interfere with a provincial statute, such an
interpretation is to be applied in preference to another applicable construction
which would bring about a conflict between the two statutes.

[179] In Indalex, the Supreme Court held that the charge in favour of the interim lender
superseded the provincial deemed trust because of the doctrine of federal paramountcy.
The Supreme Court used the language of operational conflict:

(60

In this case, compliance with the provincial law necessarlly entails

deflance of the order made under federal law. On the one hand, s. 30(7) of
the PPSA required a part of the proceeds from the sale related to assets
described in the provincial statute to be paid to the plan's administrator before
other secured crediters were paid. On the other hand, the Amended Initial Order
provided that the DIP charge ranked in priority to "all other security interests,
trusts, liens, charges and encumbrances, statutory or otherwise" (para. 45).
Granting priority to the DIP lenders subordinates the claims of other
stakeholders, including the Plan Members. This court-ordered priority based on
the CCAA has the same effect as a statutory priority. The federal and provincial
laws are inconsistent, as they give rise to different, and conflicting, orders of

e

Saskatchewan (Afforney Generall v. Lemare Lake Logging Lid,, 2015 SCC 419, par, 15-27.
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priority. As a result of the application of the doctrine of federal paramountey, the
DIP charge supersedes the deemed trust.”™

[180] The Court followed Indalex when it granted priority to the Interim Lender Charge
over the deemed trust under the NLPBA in June 2015.™

[181] The issue now is a broader one, whether the deemed trusts under the NLPBA
have any effect in the context of CCAA proceedings.

[182] No one argues that the CCAA and the NLPBA are not validly enacted.

[183] Nothing in the CCAA expressly invalidates deemed trusts under pension
legislation. Section 37(1) CCAA, which was added to the CCAA in 2007, invalidates in
the CCAA context most deemed trusts in favour of the Crown. However, it does not
invalidate deemed trusts in favour of other persons, such as the deemed trust under the
NLPBA. The Court emphasized in its June 2015 decision that certain statements in
Century Services’” and Aveos™ about deemed trusts should be limited to deemed trusts
in favour of the Crown and should not be applied to all deemed trusts.™

[184] The CCAA provides specific protection for cerfain pension-related liabilities.
Section 6(6) and (7) CCAA require that the employer provide for certain pension
payments before the court can sanction the compromise or arrangement:

6 (6) If the company participates in a prescribed pension plan for the benefit of its
employees, the court may sanction a compromise or an arrangement in respect
of the company only if

(@) the compromise or arrangement provides for payment of the following
amounts that are unpaid to the fund established for the purpose of the
pension plan:

(i) an amount equal to the sum of all amounts that were deducted
from the employees’ remuneration for payment te the fund,

(i) if the prescribed pension plan is regulated by an Act of
Parliament,

(A) an amount equal to the normal cost, within the
meaning of subsection 2(1) of the Pension Benefits
Standards Regulations, 1985, that was required to be paid
by the employer to the fund, and

(B) an amount equal to the sum of all amounts that were
required to be paid by the employer to the fund under a
defined contribution provision, within the meaning of

" Indalex, supra note 69, par. 80,

™ Suspension Order, supra note &

" Century Services Inc, v. Canada (Attorney General), 2010 SCC 80, par. 45 and 95
™ Aveos, supra note 50, par. 74-75

" Suspension Order, supra note 9, par. 72.
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subsection 2(1) of the Pension Benefits Standards Act,
1985,

(C) an amount equal to the sum of all amounts thal were
required to be paid by the employer to the administrator of
a pooled registered pension plan, as defined in subsection
2(1) of the FPooled Registered Pension Plans Act, and

(iii) in the case of any other prescribed pension plan,

(A) an amount equal to the amount that would be the
normal cost, within the meaning of subsection 2(1) of the
Pension Benefits Standards Regulations, 1985, that the
employer would be required to pay to the fund if the
prescribed plan were regulated by an Act of Parliament,
and

(B) an amount equal to the sum of all amounts that would
have been required to be paid by the employer to the fund
under a defined contribution provision, within the meaning
of subsection 2(1) of the Pension Benefits Standards Act,
1985, if the prescribed plan were regulated by an Act of
Farllameant,

(C) an amount equal to the sum of all amounts that would
have been required to be paid by the employer in respect
of a prescribed plan, if it were regulated by the Pooled
Registered Pension Plans Act, and

(b) the court is satisfied that the company can and will make the
payments as required under paragraph {a).

(7) Despite subsection (6), the court may sanction a compromise or arrangement
that does not allow for the payment of the amounts referred ta in that subsection
if it is satisfied that the relevant parties have entered into an agreement,
approved by the relevant pension regulator, respecting the payment of those
amounts,

[185] Section 36(7) CCAA provides a similar limitation on the court's power to
authorize a sale of assets:

36 (7) The court may grant the authorization [to sell or otherwise dispose of
assets outside the ordinary course of business] only if the court is satisfied that
the company can and will make the payments that would have been required
under paragraphs 6(4)(a) and (5)(a) if the court had sanctioned the compromise
ar arrangement.

[188] These provisions are limited in scope. They protect the employee contributions
deducted at source by the employer and not yet remitted to the pension fund as well as
the normal cost payments due by the employer. They do not protect the special
payments due or the wind-up deficiency.
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[187] There is no operational conflict between these provisions and the deemed trust
under the NLPBA in the sense that the deemed trust under the NLPBA protects
additional amounts that are not protected by the CCAA.

[188] The question is whether the NLPBA frustrates Parliament's purpose by
protecting additional amounts. Did Parliament intend that only the employee
cantributions and the normal cost payments be protected or did Parliament provide a
minimum level of protection, leaving it to the provincial legislatures to extend the
protection to additional amounts if they thought it appropriate to do so?

[189] This is not a matter of as the NL Superintendent puts it in his outline of
argument, “relying on the largely discredited and marginalized doctrine of ‘negative
implication' or ‘covering the field’ "™ The Court will not assume that Parliament intended
to occupy the field. There is a substantial body of written evidence as to Parliament's
intent in adopting Sections 6(6) and 36(7) CCAA. There are the submissions made to
Parliament in relation to the protection of pension plans in insolvency, the deliberations
of the committees and of Parliament, and the final decision reached by Parliament.
Justice Deschamps cited the report of the Standing Senate Committee on Banking,
Trade and Commerce in her judgment in Indalex;

[B1]  There are good reasons for giving special protection to members of
ension plans in insolvency proceedings. Parliament considered doing so before
enacting the most recent amendments to the CCAA, but chose not to (An Act fo
amend the Bankruptcy and Insolvency Act, the Companies’ Creditors
Arrangement Act | the Wage Eamer Protection Program Act and chapter 47 of
the Statutes of Canada, 2005, 5.C. 2007, c. 36, in force September 18, 2009,
51/2009-68; see also Bill C-501, An Act to amend the Bankruptcy and Insolvency
Act and other Acts (pension protection), 3rd Sess., 40th Parl., March 24, 2010
(subsequently amended by the Standing Committee on Industry, Science and
Technology, March 1, 2011)). A report of the Standing Senate Committes an
Banking, Trade and Commerce gave the following reasaons for this choice:

Although the Committee recoanizes the wvulnerability of current
pensicnars, we do nol belisve that changes to the BIA regarding pension claims
should be made at this time. Current pensicners can also access retirement
benefits from the Canada/Quebec Pension Plan, and the Old Age Security and
Guaranteed Income Supplement programs, and may have private savings and
Registered Retirement Savings Plans thal can provide Income for them in
retirement, The desire expressed by some of our witnesses far greater protection
for pensioners and for employees currently participating in an cccupational
pension plan must be balanced against the interests of others. As we noted
earlier, insolvenoy — at its essence — is characterized by insufficlent assets to
satisfy everyone, and choices must be made

The Committee believes that granting the pension protection sought b

some of the witnesses would be sufficiently unfair to ather stakeholders that we

cannot recommend the chanages requested For example, we feel that super

pricrity status could unnecessarily reduce the moneys available for distribution to

B0

Supra note 39, par. 68,
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creditors. In turn, credit availability and the cost of credit could be negatively
gffected, and all those seeking credit in Canada would be disadvantaged,

(Debtors and Creditors Sharing the Burden: A Review of the Bankruptcy and
Insolvency Act and the Companies’ Creditors Arrangement Act (2003), at p. 98;
see also p. 88))

[B2] In an insolvency process, a CCAA court must consider the employer's
fiduciary obligations to plan members as their plan administrator. It must grant a
remedy where appropriate. However, courts should not use equity to do what

they wish Parliament had done through legisiation.”’

[Emphasis added]

[190] The Monitor cites a number of other reports, summaries and bills in his outline of
arguments.

[191] The Pension Parties argue that extrinsic evidence is inadmissible to establish
Parliament's purpose in a paramountcy analysis. They argue that Parliament's intention
must be stated in the statute which is said to be paramount. However, in Lemare Lake,
Justice Gascon, speaking for the majority, considered extrinsic evidence of Parliament's
intention but found it to be insufficient:

[45]  This is, in our respectful view, insufficient evidence for casting s. 243's
purpose so widely. As the Court explained in COPA, at para, 68, "clear proof of
purpose” is required to successfully invoke federal paramountcy on the basis of
frustration of federal purpose. The totality of the evidence presented by amicus
does not meet this high burden. While cases and secondary sources can
obviously be helpful in identifying a provision's purpose, the sources cited by
amicus merely establish promptness and timeliness as general considerations in
bankruptey and receivership processes. The absence of sufficient evidence
supporting amicus's claim about the broad purpose of s. 243 is fatal to his claim.
What the evidence shows instead is a simple and narrow purpose: the
establishment of a regime allowing for the appointment of a national receiver,
thereby eliminating the need to apply for the appointment of a receiver in multiple
jurisdictions.®

[Emphasis added]

[192] In the present matter, the evidence is clear and the conclusion is inescapable.
Parliament was not setting minimum requirements or a floor that must be respected,
while leaving it to the provinces to decide whether in their jurisdictions to protect
additional amounts owing to pension funds. It is clear that Parliament had weighed the
competing interests and decided that this was the protection that all pension plan
members across Canada would receive. It left no room for the provinces.

[193] Itis also important to consider the BIA,

g1

indalex, supra note 69, par. 81-82,
Lemare Lake, supra note 74, par, 45,
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[194] The BIA provides a scheme for distribution of the bankrupt's assets: it excludes
property that the debtor holds in trust for any other person (Section 67(1)(a)), it
recognizes the rights of secured creditors (Sections 127-134), it provides for the priority
of certain claims (Section 136), it postpones the claims of non-arm's length parties
(Section 137) and it pays all other claims rateably (Section 141).

[195] There is a substantial body of Supreme Court jurisprudence standing for the
proposition that provinces cannot change this scheme of distribution. The principles
were summarized by Justice Gonthier in Husky Oil:

(1) provinces cannot create priorities between creditors or change the
scheme of distribution on bankruptcy under s. 136(1) of the Bankruptcy Act;

(2) while provincial legislation may validly affect priorities in a non-bankruptcy
situation, once bankruptcy has occurred section 136(1) of the Bankruptcy Act
determines the status and priority of the claims specifically dealt with in that
section;

(3) if the provinces could create their own priorities or affect priorities under
the Bankruptcy Act this would invite a different scheme of distribution on
bankruptey from province to provinee, an unacceptable situation; and

(4) the definition of terms such as "secured creditor”, if defined under the
Bankruptcy Act. must be interpreted in bankruptcy cases as defined by the
federal Parliament, not the provincial legislatures. Provinces cannot affect how
such terms are defined for purposes of the Bankruptcy Act

[...]

(5) in determining the relationship between provincial legislation and the
Bankruptcy Act, the form of the provincial interest created must not be allowed to
triumph over its substance. The provinces are not entitled to do indirectly what
they are prohibited from doing directly;

(6) there need not be any provincial intention to intrude into the exclusive
federal sphere of bankruptcy and to conflict with the order of priorities of the
Bankruptcy Act in order to render the provincial law inapplicable. It is sufficient
that the effect of provincial legislation is to do so.®

[196] These principles have been applied by the Supreme Court to invalidate a number
of attempts by the provinces to give the Crown priority for certain claims.®® The
argument was that the predecessors of the current Section 136(1)(j) BIA gave the
federal and provincial Crown a limited priority, and that any attempt by the province to
improve that ranking was inoperative. The argument extended not only to deemed trusts

™ Husky Ol Operations Ltd. v. Minister of National Revenue, [1995] 3 SCR 453, par. 32 and 39,

" See Depuly Minister of Revenue v. Rainville, [1980) 1 S.C.R. 35; Deloitte Haskins and Sells Ltd. v.
Workers' Compensation Board, [1985] 1 S.C.R. 785, Federal Business Development Bank v. Quehec
(Commission de la santé el de la sécurité du travaill, [1988] 1 5.C.R. 10681; British Columbia v
Samson Belafr Lid., [1988] 2 S.C R 24,
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but also to other priorities established by the provinces in favour of the Crown which
were not published and were not available generally to other creditors.

[197] The Monitor argues that this same argument applies in the present matter to
invalidate the deemed trust and the lien and charge under the NLPBA as provincial
attempts to change the scheme of distribution in the CCAA.

[198] For the argument to apply in the present matter, there must be two extensions:
(1) the argument must be extended from Crown claims to pension claims, and
(2) the argument must be extended from the BIA to the CCAA.

[199] As for extending the argument from Crown claims to pension claims, there are
two important differences between a Crown claim and a pension claim: (1) the priority of
Crown claims is expressly provided by Section 136(1)(j) BIA, whereas there is a
pension charge created by Sections 81.5 and 81.6 BIA, and (2) the BIA was amended
in 1992 to expressly provide that deemed trusts (Section 67(2)) and security (Section
86(1)) in favour of the Crown (whether federal or provincial) are generally not effective
in bankruptey, subject to a number of exceptions which are not relevant in this matter.

[200] Neither difference is fatal to the extension of the argument. Pension claims are
not mentioned in Section 136 BIA because they are not preferred claims: some pension
claims are secured claims under Sections 81.5 and 81.6 BIA and in principle the rest
are ordinary unsecured claims in a bankruptcy. It is not necessary that they be
mentioned specifically in Section 136 BIA.

[201] The provisions dealing expressly with Crown claims clearly have no application
to pension claims. However, those provisions were not necessary to conclude that a
provincial priority conflicts with the BIA scheme of distribution. Even though pension
claims are treated differently from Crown claims, they are part of the scheme of
distribution under the BIA and any attempt by the province to change that scheme of
distribution is inoperative.

[202] The argument that the BIA scheme of distribution applies in CCAA proceedings
is mare difficult.

[203] There is no statutory scheme of distribution under the CCAA because the CCAA
is not intended to be the vehicle for a liquidation of assets and distribution of the
proceeds. The CCAA is intended as a vehicle for the restructuring of the debtor. In
principle, a plan will be submitted to the creditors and they will have the right to vote on
it. For that reason, there is no need to provide a scheme of distribution.

[204] However, as we have already discussed, the present matter involves a
liquidating CCAA.

[205] In that context, it is clear that the scheme of distribution under the BIA is very
relevant. If the creditors are offered a plan in the context of a liguidating CCAA, it will be
limited to distributing the proceeds of the sale of the debtor's assets. The creditors will
inevitably compare what they are getting under the plan to what they would get under
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the BIA. If any creditor is offered less under the plan, he will likely vote against the plan
or oppose its approval by the court, with a view to petitioning the debtor into bankruptcy.
Justice Deschamps referred to this in Indalex as the creditors "bargain[ing] in the
shadow of their bankruptcy entitlements"™. As Justice Deschamps wrote in Century
Services.

[47] Moreover, a strange asymmetry would arise if the interpretation giving

the ETA priority over the CCAA urged by the Crown is adopted here: the Crown

would retain priority over GST claims during CCAA proceedings but not in

bankruptcy. As courts have reflected, this can only encourage statute shopping

by secured creditors in cases such as this one where the debtor's assets cannot

satisfy both the secured creditors’ and the Crown's claims (Gauntlef, at para, 21).

If creditors’ claims were better protected by liquidation under the BIA | creditors’

incentives would lie overwhelmingly with avoiding proceedings under

the CCAA and not risking a failed reorganization. Giving a key player in any

insclvency such skewed incentives against reorganizing under the CCAA can

only undermine that statute's remedial objectives and risk inyiting the very social

ills that it was enacted to avert.™

[206] In the same way, if the Court concludes that the NLPBA deemed trusts are valid
in a liquidating CCAA but not in a BIA proceeding, then the creditors affected by the
deemed trust will simply put the Wabush CCAA Parties into bankruptcy.

[207] Alternatively, it is frequently the outcome of a liquidating CCAA that no plan is
submitted and the debtor slips into a bankruptcy under the BIA for the purpose of
distributing its assets.

[208] The bottom line is that a liquidating CCAA requires a scheme of distribution and
the only one which makes sense is the scheme of distribution under the BIA. As a
result, and unless there is a contradiction between the CCAA and the BIA, the BIA
scheme of distribution should apply in a liquidating CCAA.

[209] Under Section 81.6 BIA, the same amounts which are protected by Sections 6(6)
and 36(7) CCAA are secured by security on all of the bankrupt's assets. There is no
asymmetry. There is no security for the un7paid special payments and wind-up deficit
and those are treated as unsecured claims.®

[210] In light of all of these circumstances, the Court concludes that it would frustrate
the purpose of Parliament if the deemed trust under the NLPBA operated in the context
of a CCAA proceeding. The doctrine of federal paramountcy therefore renders the
deemed trust under the NLPBA inoperable.

BS
B
BY

fndlalex, supra note 69, par. 51

Century Services, supra note 77, par. 47

Moreover, there is the argument that the pension administrator cannot be a « secured creditor » as a
result of the lien and charge created by Seclion 32{4) NLPBA because the amounts owing by the
employer are not due to the pension administrator. As a result, it cannot be a « secured creditor » as
that term is defined in the BIA: Harhert Distressed lavestment Fund LP v. General Chemical
Canada Lfd., 2007 ONCA 600, par, 32, leave to appeal to Supreme Court refused, 2008 CanlLll 6331.
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b. the PBSA and Parliament’s intent

[211] The same conflict exists between the CCAA and the PBSA: the PBSA creates a
deemed trust for the special payments due to the pension fund whereas the special
payments are not protected under the CCAA.

[212] Because the CCAA and the PBSA are both federal statutes enacted by the same
legislator, it is not an issue of paramountcy but rather a question of the determination of
the legislator's intention.

[213] As the Court wrote in its June 2015 judgment:

[f4] It is difficult to reconcile Sections 6(6) and 36(7) CCAA with a broad
interpretation of Section 8(2) PBSA. Why would the legislator give specific
protection to the normal payments by amending the CCAA in 2009 if the deemed
trust protecting not only the normal payments but also the special payments was
effective in the CCAA context? Why would the legislator not protect the special
payments under Sections 6(6) and 36(7) CCAA if they were already protected
under a deemed trust? What happens to the deemed trust for the special
payments if there is an arrangement or an asset sale? Because both statutes
were %é:fupted by the same legislator, we must try to determine the legislator's
intent.

[214] In Century Services, the Supreme Court was faced with a similar conflict
between the deemed trust for GST under the Excise Tax Act and the CCAA. The
language of the Excise Tax Act®” provided that the deemed trust was effective
notwithstanding any law of Canada other than the BIA. Justice Deschamps adopted “a
purposive and contextual analysis to determine Parliament's true intent” (par. 44) and
examined the “internal logic of the CCAA" (par. 48), before concluding that the deemed
trust for GST was not effective in a CCAA proceeding.

[215] The Court adopts the following reasoning to resolve the conflict:

Given that the pension provisions of the BIA and CCAA came into force much
later than s. B of the PBSA, normal interpretation would require that the later
legislation be deemed to be remedial in nature. Likewise, since those provisions
of the BIA and CCAA are the more specific provisions, normal interpretation
would take them to have precedence over the general, Finally, the limited scope
of the protection given to pension claims in the BIA and the CCAA would, by
application of the doctrine of implied exclusion, suggest that Parliament did not
intend there to be any additional protection. In enacting 8/4 subs. 60{1.5) and
55.13(8B) and ss. 81.5 and 816 and CCAA subs. 6(6) and 37(6), while not
amending subs. 8(2) of the PBSA (by adding explicit priority language or by
remaving the insolvency trigger), Parliament demonstrated the intent that

* Suspension Order, supra note 9, par. 74

¥ R.S.C.1985 c E-15.



500-11-048114-157 PAGE: 45

pension claims would have protection in insolvency and restructurings only to the
limited extent set out in the BIA and the CCAA.*

[Emphasis added]

[216] The Court therefore concludes that the PBSA deemed trust is not effective in the
context of the present CCAA proceedings.

6. Conclusions
[217] As a result of the foregoing, the Court comes to the following conclusions:

1. The trusts created under the SPPA, PBSA and NLPBA are not enforceable in
CCAA proceedings;

2. However, the employee contributions and the normal cost payments are
protected to the extent provided for by Sections 6(6) and 37(6) of the CCAA.

[218] To provide greater clarity, the Court responds as follows to the questions raised
by the Monitor in paragraph 76 of his Motion for Directions:

a) "Liguidation” under Sections 8(2) PBSA and 32(2) NLPBA includes a
liquidating plan under the CCAA,;

b) A "quuidation" within the meaning of Sections B(2) PBSA and 32(2)
NLPBA commenced when the Wabush CCAA Parties made a motion
seeking CCAA protection on May 20, 2015;

c) Not answered.

d) The wind-up deficit is not covered by the PBSA deemed trust. The Court
has assumed that it is covered by the deemed trust under the NLPBA, but
has not come to any conclusion on the question;

e) Not answered.

f) Nothing in the NLPBA limits the assets covered by the deemed trust to
assets located in the province of Newfoundland and Labrador;

g) The Court would not recognize or enforce the deemed trust under the
NLPBA against assets |located in the province of Québec.

[219] Finally, with respect to the orders sought by the Representative Employees in
their Argumentation Outline, the Court adds that the Plans are governed by the PBSA
for the railway employees, by the SPPA for the non-railway employees who reported for
work in Quebec, and by the NLPBA for the non-railway employees who reported for
work in NL.

" sam Babe, "What About Federal Pension Claims? The Status of Pension Benefits Standards Act.

1985 and Pooled Registered Pension Plans Act Deemed Trust Claims in Insolvency” (2013), 28
N.C.D.Rev. 25, p. 30. See also Aveos, supra note 50, par. 76-77, B4,
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[220] At the outset, the Court said it would reserve the rights of the parties to ask the
Court to revise the conclusions of the present judgment if: (1) the NLCA decides that the
interpretation of the NLPBA is different from the interpretation that the Court assumed,
and (2) that difference is material to the Court's conclusions.

[221] However, based on its analysis and conclusions in the present judgment, the
Court can now remove that reserve, because the interpretation of the NLPBA was not
material to the Court's conclusions.

[222] If the NLCA disagrees with the Court on any issue other than the interpretation of
the NLPBA, that will be a matter that the parties can raise on appeal.

FOR THESE REASONS, THE COURT:

[223] GRANTS the Motion by the Monitor for Directions with respect to Pension
Claims;

[224] DECLARES that the trusts created under the SPPA, PBSA and NLPBA are not
enforceable in CCAA proceedings;

[225] DECLARES that the employee contributions and the normal cost payments are
protected to the extent provided for by Sections 6(6) and 37(6) of the CCAA,

[226] THE WHOLE WITHOUT COSTS.

Stephen W. Hamilton, J.5.C.

Mtre Bernard Boucher

Mtre Emily Hazlett

BLAKE, CASSELS & GRAYDON
For the Debtors

Mire Sylvain Rigaud

Mtre Chrystal Ashby

NORTON ROSE FULBRIGHT CANADA
For the Monitor

Mtre Andrew J. Hatnay

Mtre Demetrios Yiokaris

Mtre Jules Monteyne

KOSKIE MINSKY LLP

For Michael Keeper, Terence Watt, Damien Lebel, and Neil Johnson
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Mtre Daniel Boudreault
PHILION, LEBLANC, BEAUDRY
For the Syndicat des métallos, sections locales 6254 et 6285

Mtre Ronald A. Pink
PINK LARKIN
For Morneau Shepell Ltd, in its capacity as replacement pension plan administrator

Mtre Doug Mitchell

Mtre Edward Béchard-Torres

IRVING MITCHELL KALICHMAN

For Her Majesty in Right of Newfoundland and Labrador, as represented by the
Superintendent of Pensions

Mtre Pierre Lecavalier

Mtre Michelle Kellam

MINISTERE DE LA JUSTICE CANADA

For the Attorney General of Canada, acting on behalf of the Office of the
Superintendent of Financial Institutions

Mtre Louis Robillard
VAILLANCOURT & CLOCCHIATTI
For Retraite Québec

Mtre Martin Roy

STEIN MONAST
For Ville de Sept-lles

Dates of hearing: June 28 and 29, 2017
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ANNEXE 2



SUPERIOR COURT
(Commercial Division)

CANADA

PROVINCE OF QUEBEC
DISTRICT OF MONTREAL

N 500-11-048114-157
DATE: February 1, 2018

I
PRESIDING: THE HONOURABLE STEPHEN W. HAMILTON J.S.C.

IN THE MATTER OF THE COMPANIES' CREDITORS ARRANGEMENT ACT, R.S.C. 1985, c.
C-36, AS AMENDED:

CLIFFS QUEBEC IRON MINING ULC

WABUSH IRON CO. LIMITED |

WABUSH RESOURCES INC. '

ARNAUD RAILWAY COMPANY
Petitioners

-and-

INVESTISSEMENT QUEBEC

-and-

SOCIETE FERROVIAIRE ET PORTUAIRE DE POINTE-NOIRE S.E.C.
Mises-en-cause

-and-

THE LAND REGISTRAR FOR THE REGISTRY OFFICE FOR THE REGISTRATION DIVISION
OF SEPT-ILES

THE REGISTRAR OF THE REGISTER OF PERSONAL AND MOVABLE REAL RIGHTS
(QUEBEC)

Mises-an-cause

-and-

FTI CONSULTING CANADA INC.

|
|
Monitor ‘
i
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[

2]
&
[4]

|
APPROVAL AND VESTING ORDER

ON READING the Petitioners’ Motion for the Issuance of an Approval and Vesting
Crder with respect lo the sale of certain assels as amended and re-amended {the

. "Motion"}, the affidavit and the exhibits in suppart thereof, as well as the 17" and 18"

Reports of the Meniter dated January 22 and 27, 2016, (the "Report");
SEEING the service of the Mation:
SEEING the submissions of the Petitioners' and the Monitar's attorneys;

SEEING that it is appropriate to issue an order approving the transaction (the
"“Transaction") contemplated by Eha agraement antitted Asset Purchasa Agreement
{the "Purchase Agreement’) dated as of December 23, 2015 by and among Cliffs
CQuébec Iron Mining ULC ("CQIM"), Wabush Iren Co. Limited, Wabush Resources Inc.
and Arnaud Rallway Company, as vendors (collectively, the "Vendors") and
Investissemenl Québec, as purchaser, as assigned to the Mise-en-cause Société
ferroviaire et portuaire de Pointe-Noire s.e.c. (the "Purchaser”), as assignes pursuant
to an Assignment and Assumption Agreement dated as of Januar:,rlzg, 2018, and
executed on February 1%, 2016, ameng Investissement Québec, the Purchaser and
the Vendors (the “Assignment and Assumption Agreement’), a copy of the
Purchase Agreement and the Assigment and Assumption Agreement were filed
respeclively as Exhibits R-10 and R-23 to the Motion, and vesting in the Purchaser all
of the Vendors' right, title and interest in and te all of the Purchased Assets (as defined
in the Purchase Agresment),

FOR THESE REASONS, THE COURT HEREBY:

(5]
(5]

GRANTS the Mation.

ORDERS that all capitalized terms in this Order shall have the meaning given to them in
the Purchase Agresment unless otherwise indicated herein,

SERVICE |

(7]

8]

ORDERS that any priar time period ﬁ_:r the presantation of this Maticn is hereby abridged
and validated so that this Motion Is properly returnable today and hereby dispenses with
further service thareof.

PERMITS service of this Order at any time and place and by any means whatsocevar.

SALE APPROVAL

9]

ORDERS AND DECLARES that the Transaction is hereby approved, and the execution
of the Purchase Agreement by the Vendors is hereby autharized and approved, nunc
pro tunc, without prejudice to the rights of creditors to ebject to the allocation of proceeds
as among them and as among the Vendors, in each case for distribution purpases anly.
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! 1
[10] AUTHORIZES AND DIRECTS the rl.:ﬂcrn[tr:rr te hold the Depaesit, nung pro fung, and to
apply, disburse and/or dellver the Deposit or the applicable portlons thereof In
accordance with the provisions of the Purchase Agreement and this Order.

EXECUTION OF DOCUMENTATION i

[11] AUTHORIZES AND DIRECTS the qandara. the Purchaser and the Monitor to perform
all acts, sign all documents and take any necessary action to execute any agreement,
contract, deed, provision, transaction or undertaking stipulated in or contemplated by the
Purchase Agreement (Exhlbit R-10), with such non-material alterations, changes,
amendments, deletions or additions thereto as may be agreed to but only with the
consent of the Moniter, and any other ancillary document which could be required or
useful to give full and complete effect thereto,

AUTHORIZATION

[12] ORDERS and DECLARES that this Order shall constitute the only authnr!zatinn required
by the Vendors to proceed with the Transaction and that no shareholder approval, if
applicable, shall be required in connection therewith. |

VESTING OF THE PURCHASED ASSETS

[13] ORDERS and DECLARES that upon the issuance of a Monitor's cerificale substantially
in the form appended as Schedule “A” herelo (the "Certificate”), all rlghté, title and
interest in and to the Purchased Assets shall vest absolutely and exclusi ' Iy in and with
the Purchaser, free and clear from any and all right, title, benefits, priuritieP, claims
(including claims provable in bankruptcy in the event that the Vendors should be
adjudged bankrupt), llabiliies {direct, indirect, absolute or contingent), obligations,
interests, prior claims, security interests (whether contractual, statutory or 'otherwise),
liens, charges, hypothecs, morigages, pledges, trusts, deemed trusts (whether
contractual, statutory, or otherwise), assignments, Judgments, executions, writs of
seizure or execution, nolices of sale, options, agreements, rights of distress, legal,
equitable or contractual setoff, adu&r'_se claims, lavies, taxes, disputes, debts, charges,
options to purchase, rights of first refusal or other pre-emptive rights in faviour of third
parties, restrictions on transfer of title, or ather claims or encumbrances, whether or not
they have attached or been perfected, registered, published or filed and whether
secured, unsecured or otherwise (collectively, the "Encumbrances”), including without
limiting the gensrality of the furegulnii] all Encumbrances created by order of this Court
and all charges, security intergsts or charges evidenced by registration, publication or
filing pursuant to the Civil Code of Québec, or any other applicable legislation providing
for a securlty interest in persanal or momb!e property, excluding however, the permitted
encumbrances, easements and restqc!jwa covenants listed on Schedule "B" hereto (the
“Permitted Encumbrances”) and, for greater certainty, ORDERS that all pf the
Encumbrances affecting or relating o the Purchased Assets, other than the Permitted
Encumbrances, be expunged and discharged as against the Purchased Assets, in each
case sffective as of the applicable time and date of the Cerlificate.

[14] ORDERS and DIRECTS the Vendors to serve a copy of this Order to everiLy party to the
Assigned Agreements,

[15] ORDERS and DIRECTS the Manitor, upon receipt of payment In full of the Cash
Purchase Price, applicable Transfer Taxes payable by the Purchaser on Closing and the
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[16]

71

|
CANCELLATION OF SECURITY REGISTRATIONS

(18]

Cure Costs payable by the F'urchaslar on Closing or evidence that such Gurﬂ Cosls have
been paid directly to the applicable counterparty, and of each of the Conditions
Certificates, to (i) Issue farthwith Its Certificate concurrently to the Vendors and the
Purchaser, and (ii) file forthwith after issuance thereof a copy of the Certificate with the
Court.

DECLARES that the Monitor shall be at liberty to rely exclusivaly on the Conditions
Certificates in issuing the Certificate| without any obligation to independently confirm or
verify the walver or satisfaction of the applicable conditions.

AUTHORIZES and DIRECTS tha Monitor to receive and hold the Cash Furchase Price
and to remit the Cash Purchase Price in accordance with the provisions of this Order.

ORDERS the Land Ragistrar of the Registry Office for the Registration Divislon of Sept-
lles, upon presentation of the Certificate in the form appended as Schedule "A” and a
certified copy of this Order accempanied by the required application for registration and
upon payment of the prescribed fees, to publish this Order and (i) to make an entry on
the Land Register showing the Purchaser as the owner of the Immovable jproperty
identified in Schedule "C" hereto (the “Immovable Property") and (i) to ¢ancel any and
all Encumbrances on the Immovable Property (other than Permitted Encumbrances),
including, without limitation, the registrations published at the said Registry Office listed
on Schedule "D" harelo.

NET PROCEEDS

[19]

[20]

[21]

ORDERS that any amounts payable to the Vendors in accordance with thg Purchase
AgrEEmam (the "Proceeds") shall bg remitted to the Monitor and shall, subject to the
provisions of this Order, be held b].l' the Monitor on behali of the Venders pending further
order of the Court.

AUTHORIZES AND DIRECTS the Munltun as soon as practicable afler dfcsrng to remit
(i) to the applicable counterparty(ies) to each Assigned Contract, the l':l..'r'ﬁI Cosls
received by the Monitor from the Purchaser on Closing, and (i) to the ‘u’andnrs for
ramittance to the applicable taxing alithorities in accordance with Appllcahre Law, the
Transfer Taxes received by the Menitor from the Purchaser on Closing, in'the case of
clause (i), in the amounts and to the persms as directed by the Purchasa{ and Vendor In
writing to the Monitar on Closing.

|

ORDERS thal for the purposes of defermining the nature and prierity of the
Encumbrances, the balance of the Proceeds remaining fellowing deductiop for
applicabla Cure Costs (if any) and Transfer Taxes (if any is payable) that are remitted by
the Monitor pursuant to Paragraph 20 of this Order {the "Net Proceeds") sThaII stand in
the place and staad of the F‘urchasar.'! Assets, and that upon the issuance of the
Cerlificate, all Encumbrances except for the Permitted Encumbrances sha[f attach to the
Net Proceeds with the same priority as they had with respect to the F’urchasad Assels
mmadiataly priar to the Closing, as if the Purchased Assets had not been sald and
remained in the possession or control of the person having that pnsaassmh or control
immediately prior to the Closing. .

|
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[22]

INTERIM DISTRIBUTION FROM NET PROCEEDS

ORDERS that the Purchaser shall
Proceeds,

[23]

AUTHORIZES and DIRECTS the hE'Tc:-niTc:-r, as soon ag practicable after t
the Transaction, to remit from the Met Proceads aliributable to the Wabi
Parties to Cliffs Mining Company (the “Interim Lender") on behalf of the

Page 5

ave no recourse or claim of any kindr against the Nat

he Closing of
sh CCAA
Wabush CCAA

Parties the amount necessary to repay the Interim Lender in full the total

Expenses (as each term is defined |n the order of this Court dated May 2
(collectively, the "Interim Lender Repayment”), as such amounts were
order of this Court granted on May 20, 2015 and as rectified by an order
28, 2015,

putstanding under the Interim Financing Documents, including the Jnterir}Lander

REMITTANCE OF SALE ADVISOR FEE

[24]

AUTHORIZES and DIRECTS the Monitor as soon as practicable after th

armount
, 2015)

pproved by the
granted on May

5 Closing of the

Transaction, to remit from the applicable Net Proceeds of each of the CCAA Parties to

Moglis & Company LLC (the "Sales Advisor") amounts owing by each of

the CCAA

Parlies, if any, in respect of the Transaction Fees (as that term is defined in the
Engagement Letter) due and payable in accordance with the engagement lettar (the

(the "Sale Advisor Fee"), both as approved by the Order of this Court on| April 17, 2015.

‘Engagement Letter’) dated March 23, 2015 and secured by the Sale ﬁTv]sc-r Charge

RELEASE OF FUNDS TO FUND COSTS AND EXPENSES OF THE WABUSH CCAA

PARTIES ,

[25]

[26]

Wabush CCAA Partles (the "Expense Payments”) out of the Net Procee(ls {after the

AUTHORIZES and DIRECTS the Monitor to fund the costs and 45.u-:;n.9:nsei1 of the

Interim Lender Repayment and payment of Sale Advisor Fee in accordange with this
Order) by way of weekly draws by the Wabush CCAA Parties against cash flow
projections to be prepared by the Wabush CCAA Parties from time to time and as
approved by the Monitor and subject to the Monitor holding such reserves as it conslders

necessary to secure the CCAA Ghariges (as defined in the Initial Order),
ORDERS that notwithstanding;

a) the pendency of these proceedings,
k) any assignment in bankrupth: i
I
c) any application for a bankrupley or recejvership order now or hereafter issued
pursuant to the Bankruptcy apd Inscivency Act (the "BIA") or otherwise and any
ordar issued pursuant to any Isuu::h application; or
d) the provislons of any federal 5':+r provincial legislation;

Expense Payments in accordance with this Order is to ba binding on any

ustea in

The remittance of the Interim Lender| Repayment and the Sales Advisor Fie and the

bankruptcy or receiver that may be appointed, and shall not be vold or voi

abla nor

deemed to be a settlemant, frauduler_ll preference, assignment, fraudulent|conveyance,
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[27]

PROTECTION OF PERSONAL INFGRMAIIIGN

transfer at undervalue or other reviéwable transaction under the BIA or any other
applicable federal or provincial legislation, as against the Vendars, the Purchaser or the
Monitor, and shall not constitute oppressive er unfairly prejudicial condugt pursuant to
any applicable federal or provincial legislation.

AUTHORIZES the Monitor to take any and all steps which the Monitor, inils sole
discretion and in consultation with the Vendors, may deem necessary in prder to give
effect o the above orders for the Interim Lender Repayment, the Sales Advisor Fee or
the Expense Payments. Any such remittances made by the Monitor will be made
without prejudice to any arguments concerning the allocation of such renjittances
amongst the CCAA Parties and the CCAA Parties will subsequently bring a motion on
notice to the service list for an order allocating the remittances amongst the CCAA

Parties. i

[28]

VALIDITY OF THE TRANSACTION |

ORDERS that, pursuant to sub-section 7(3)(c) of the Canada Parsonal Infarmation
Frotection and Electronic Documents Act or any similar provision of any applicable
provincial legislation, the Vendors are authorized and permitted to discloge and transfer
fo the Purchaser all human resources and payroll Information in the Vendors' records
pertaining to the Vendors' past and current employees. The Purchaser shall maintain
and protect the privacy of such information and shall be entilled to use the personal
Information provided to it in a manner which is in all material respects Ideptical to the
prior use of such information by the Vendors.

[29]

LIMITATION OF LIABILITY

ORDERS that notwithstanding;
a) the pendency of these proceedings;

k) any assignment in bankruptclz,r;

c) any application for a bankruptcy or receivership order now or herﬂaﬁer Issued
pursuant to the BIA or otherwise and any order issued pursuant to any such
application; or | '|

d) the provisions of any federal br pravincial legislation;

the vesting of the Purchased Assets contemplated in this Order, as well aL the execution
of the Purchase Agreement pursuant to this Order, are to be binding on any trusiee in
bankruptey or recelver that may be appointed, and shall not be veoid or voidable nor
deemed to be a settlement, fraudulent preference, assignment, fraudulent conveyance,
transfer at undervalue or other reviewable transaction under the BIA or any other
applicable federal or provincial legislation, as against the Vendors, the Purchaser or the
Maniter, and shall not constitute cppressive or unfairly prejudicial conduct pursuant to
any applicable federal or provincial rTgislaIJDn.

[30]

DECLARES that, subject to other Dr:{iers of this Court, nothing herein conlained shall

require the Monitor to take control, :}rl to otherwise manage all or any par 'pf the
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Purchased Assets. The Monitor shall not, as a result of this Order, be deemed to be in
possession of any of the Purchased Asssts within the meaning of enviroenmeantal
legislation, the whole pursuant to the terms of the CCAA. |
{311 DECLARES that no action lies against the Monitor by reason of this Order or the
performance of any act authorized by this Order, except by leave of the Gourt. The
entities related to the Monitor or belonging to the same group as the Monjtor shall benefit
from the protection arising under the present paragraph.

CONFIDENTIALITY

[32] ORDERS that the summary of Qualified Bids filed with the Court as Exhibit R-17 shall be
sealed, kept confidential and not form part of the public record, but rather shall be
placed, separate and apart from all other contents of the Court file, in a sealed envelope
attached to a notice that sets out the title of these proceedings and a statement that the
contents are subject to a sealing order and shall only be opened prior to the Closing of
the Transaction on further Order of the Court.

GENERAL
[33] DECLARES that the Vendors and tHe Purchaser shall be authorized to take all steps as
may be necessary to effect the dlscl-ilarga of the Encumbrances.

DECLARES that this Order shall have full force and effact in all provinces and territories
in Canada.

[34]

[35]

[36]

[37]

DECLARES that the Monitor shall be authorized to apply as it may consid
or desirable, with or without notice, tl:- any other court or administrative bo

er necessary
dy, whether in

Canada, the United States of Amarica or elsewhere, for ordars which aid

arnd

complement this Order, All courts and administrative bodies of all such jurisdictions are

hereby respectfully requested to make such orders and to provide such assistance to the
Meonitor as may be deemed necessary or appropriate for that purpose.

of Canada and any Canadian federal court or administrative body and any federal or

REQUESTS the aid and recognition of any court or administrative body I:r;;jany Province

slate court or administrative body in the United States of America and an
administrative body elsewhers, to ac
carrying out the terms of this Order.

ORDERS the provisional execution of the present Order, including withou
general application of the foregoing, the Interim Lender Repayment and

court or

in aid of and to be complementary o this Court in

limiting the
e Sales

Advisor Fee, notwithstanding any appeal and without the requirement to provide any

security or provision for costs whatsoever.
|

THE WHOLE WITHOUT COSTS, save in case of contestation.

 Yebte

STEP’HEN W. HAMILTON J.

S.C.
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M" Bernard Boucher
(Blake, Cassels & Graydon LLF)
Attorneys for the Petitioners

Hearing date: Feburary 1, 2016
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SCHEDULE "A" TO THE APPROVAL AND VESTING ORDER
FORM OF CERTIFICATE OF THE MONITOR

SUPERIOR COURT
(Commercial Division)

CANADA

PROVINCE OF QUEBEC
DISTRICT OF MONTREAL

File: No: 500-11-048114-157 |

IN THE MATTER OF THE COMPANIES’ CREDITORS ARRANGEMENT ACT, §
C-36, AS AMENDED:

R.5.C. 1985, c.

BLOOM LAKE GENERAL PARTNER LIMITED

QUINTO MINING CORPORATION

B568391 CANADA LIMITED

CLIFFS QUEBEC IRON MINING ULC

WABUSH IRON CO. LIMITED

WABUSH RESOURCES INC.
Petitioners

-and-

THE BLOOM LAKE IRON ORE MINE LIMl‘ll‘ED PARTNERSHIP

BLOOM LAKE RAILWAY COMPANY LIMITED

WABUSH MINES

ARNAUD RAILWAY COMPANY

WABUSH LAKE RAILWAY COMPANY LIMITED
Mises-en-cause |

-and-

INVESTISSEMENT QUEBEC
Mise-en-cause

-and-
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-and-

|
SOCIETE FERROVIAIRE ET PORTUAIRE DE POINTE-NOIRE S.E.C.

-and-

| |
THE LAND REGISTRAR FOR THE REGISTRY OFFICE FOR THE REGISTRATION DIVISION
OF SEPT-ILES

Mise-en-cause

-and-
FTI CONSULTING CANADA INC.

Monitar !
|

CERTIFICATE OF THE MONITOR

RECITALS

Al Pursuant to an initial order rendered by the Honourable Mr, Justice Martin Catonguay,
J.5.C., of the Superior Court of Québec, Commercial Division (the “Court’) on January
27, 2015 (as amended on February 20, 2015 and as may be further amended from time
to time, the “Initial Order”), FT| Consulting Canada Inc. (the "Monitor") was appointed
fo monitor the business and lfnanclfal affairs of Cliffs Québec Iron Mining ULC, Quinta
Mining Cerpaoration, 8568391 Canada Limited, Bloom Lake General Partb&r Limited, the
Bloom Lake Railway Company Limited and The Bloom Lake iron Ore Mine Limited
Partnership (colleclively, the "Bloom Lake CCAA Parties”).

B. Pursuant to an order of the Court granted May 20, 2015, the Monitor was appointed to
monitor the business and ﬁnanci:’a] affairs of Wabush Iron Co. Limited, Wabush
Resources [nc., Armaud Railway Cnrlrlpany, Wabush Lake Railway Cump.?ny Limited and
Wabush Mines (collectively, the "Wabush CCAA Parties"). The Wabush CCAA Parties
and the Bloom Lake CCAA ;::.ewtinas-i are referred to herein collectively [as the "CCAA
Parties",

C. Pursuant to an order (the "Approval and Vesting Order") renderad by the Court on
February 1, 2016, the transaction contemplated by the Asset Purchase Agreement dated
as of December 23, 2015 (the "Purchase Agreement”) by and among the Petitioners
Cliffs Québec lron Mining ULC, Wabush Iron Co. Limited and Wabush Resources Inc.,
and the Mise-en-cause Arnaud Rallway Company, as vendors (the "Vendors"), and
Investissement Quabec, as purchassirr, as assigned to the Mise-en-cause Société
ferroviaire el portuaire de Pointe-N :E[e s.e.c. (the "Purchaser"), as assignee pursuant to
an Assignment and Assumption Agreement dated as of January 28, 2016 and executed
on February 1*, 2016, among Investissement Québec, the Purchaser and|the Vendors,
was authorized and approved, with a view, inter alia, to vest in and to the Furchaser, all
of the Vendors' right, title and interest in and to the Purchased Assets (as fefined in the
Furchase Agresment). !




500-11-048114-157 Page 3

G.

Each capilalized term used and not defined hereain has the meaning gl'urcin to such term
in the Purchase Agreement.

The Approval and Vesting Order provides for the vesting of all of the Vendors' right, title
and interest in and fo the Purchased Assets in the Purchaser, in accordance with the
farms of the Approval and Vesting Order and upon the delivery of a c&rtll'[cate (the
“Certificate") issued by the Monitor confirming that the Vendars and the F'urchaser have
each delivered Conditions Certificates to the Monitor,

In accordance with the Approval and Vesting Order, the Monltor has the power to
authorize, execute and deliver this Cartificate. r

The Approval and Vesting Order also directed the Monitor to file with the|Court, 2 copy
of this Certificate forthwith after lssuance theraaf,

THEREFORE, IN RELIANCE UPON THE GDNDIHUNS CERTIFICATES ADDILESSED AND
DELIVERED TO THE MONITOR BY EACH OF THE VENDORS AND THE PU}TCHASER THE

MONITOR CERTIFIES THE FOLLOWING

1.

3.

The Monitor has received payment in full of the Cash Purchase F-:'n'ca. applicable
Transfer Taxes payable by the Purchaser on Closing and the Cure Costs payable by the
Purchaser an Closing or evidence that such Cure Costs have been paid directly to the
applicable counterparty, in accordance with the Purchase Agreement.

The Vendors and the Purchaser have each delivered to the Monitor| the Conditions
Certificates evidencing that all applicable conditions under the Purchase Agreement
have been satisfled and/or waived, as applicable.

or

The Closing Time Is deemed to have occurred on at STIME=> on <*=, 201

THIS CERTIFICATE was issued by the Monitor at <TIME= on <*=, 2016,

FTI Consulting Canada Ine., inits q:apacfty as
Monitor of the CCAA Parties, and not in its
personal or corporate capacity.

By

|
Name: Nigel Meakin




SCHEDULE “B” TO APPROVAL AND VESTING ORDER
PERMITTED ENCUMBRANCES

Servitudes or rights-of-way for the passage, ingress and egress of Persqlns and vehicles
over paris of the Owned Real Property, provided such servitudes or rights-of-way are
registered on titie to the Owned Real Property; '

Servitudes for the supply of utilities *D the Owned Real Property and for drainage, storm
or sanitary sewers, public utility lines, telephone lines, cable television lines or other
services, provided such servitudes are registered on fitle to the Owned Real Property;

Any unregistered servitudes or rights of way by Hydro-Québec to occupy a parl of the
Owned Real Properly to install any circuits, poles and necessary equipment required for
the connection or the network, in accordance lo its by-law number 834 relating to the
supply of electricity and any servitudes granted prior to January 1, 1917 which affect the
Owned Real Properly;

Restrictive covenants, private deed II'ES!I'iCﬂDHS and other simlilar land use control
agreements, provided they are ragijtered on title io the Owned Real Progerty;

Any minor encroachments by any sﬂructura |ocated on the Owned Real F‘fropeﬂy onto
any adjoining lands and any minor encroachment by any structure located on adjoining
lands onto the Owned Real Property;

Any title defects, Irregularities, Easaments. servitudes, encroachments, rights-of-way or
other discrepancies in title or possession relating to the Owned Real Pro ledy;

The provisions of Applicable Laws, including by-laws, regulations, airport zoning
regulations, ordinances and similar iI struments relating fo development and zoning; and
Any reservations, exceptions, Ilmltatl}ons. provisos and conditions contalnid in the
original Crown grant or patent. ‘
|




|
SCHEDULE “C" TO APPROVAL AND VESTING ORDER
IMMOVABLE PROPERTY |

1) CLIFFS QUEBEC IRON MINING ULC / CLIFFS QUEBEC MINE| DE FER ULC
formerly known as CONSOLIDATED THOMPSON IRON MINES LIMITED
(“Consaolidated”)

(a) Superficies created under the terms of the unregistered lease agreamént number 474-
109 between Administration Portuaire d‘:e Sept-lies (the “Lessor’) and Consoclidated (the
‘Lessee”) executed on October 28, 2009, with respect to all structures, buildings, work,
infrastructure or equipment used o i1and!e| transport and store, erected or placed by the Lesses
on the leased premises which are ﬂﬂmpasTd of the following lots:

Lot FOUR MILLION SEVEN HUNDRED EIGHTY-SEVEN THOUSAND ONE HUNDRED AND
FIFTY-SIX (4 787 156) of the Cadastre off Québec, in the Land Registration Division of Sept-
lles;

2) WABUSH IRON CO. LIMITED (for an undivided interest of 26.83%) and WABUSH
RESOURCES INC., {for an undlvldad interest of 73.17%)

(a) LAND ADJACENT TO THE F‘DRT| OF SEPT-ILES: All rights, title and interest in the
following immovable properties known and deslgnated as:

i) Lat number THREE MILLION SiX HUNDRED AND SIKTV-NFHE THOUSAND
ANDTFFFT‘(—EIGHT (3669 058) of the Cadasire of Québec, Registration Division of
Sept-lles;

i) Lot number THREE MILLION SEVEN HUNDRED AND EIGHT THOUSAND
THREE HUNMDRED AND THfRT\{ FOUR (3708 334) of the Cadastre of Québec,
Registration Division of Sept-lles;

iil) Lot number THREE MILLIDE*;J NINE HUNDRED AND THIRTY-ONE THOUSAND
FIVE HUNDRED AND TWELWVE (3 931 512) of the Cadastre of Québec, Registration

Division of Sept-lles: |

iv) Lot number THREE MILLION NINE HUNDRED AND THIRTY-ONE THOUSAND
FIVE HUNDRED AND EIGHT (3931508) of the Cadastre of Québec, Registration
Division of Sept-lles;

v Lot number THREE MILLION 3EVEN HUNDRED AND EfGH?I' THOUSAND
THREE HUNDRED AND EIGHTY{THREE (3708 383) of the Cadastre of Québec,
Reglstration Division of Sept-lies; |

vi) Lot number THREE MILLION SEVEN HUNDRED AND EIGHT THOUSAND
THREE HUNDRED AND EIGHT\‘" FOUR (3708 384) of the Cadastre of Québec,
Registration Division of Sept-lies;

vil) Lol number THREE MILLION SEVEN HUNDRED AND EIGHT THOUSAND
THREE HUNDRED AND EIGHTY-FIVE (3708 385) of the Cadastre of Québec,
Registration Division of Sept-lles;




viil) Lot number THREE MILLION NINE HUNDRED AND THIRTY-ONE THOUSAND

FIVE HUNDRED AND THIRTYFIVE (3931535) of the Cadastre of Québec,

Registration Division of Sept-iles; ‘
|

i%) A part of lot number THF?,EE MILLION NINE HUNDRED AND THIRTY-ONE

THOUSAND FIVE HUNDRED AND FORTY-ONE (3 931 541) of tFe Cadastre of

Québec, Registration Divislon of Sapt-lles, excluding the following:

Une parlie du lol 3 931 541, de figure irréguliére, bornée vers le nord-est et le
nord par les lots 3 708 360 et 3 708 361, chemin de la Pointe-Noire, vers [e nord-
ost, l'esl, le nord, l'ouest et le sud-ouest par le lot 3 931 533, vers le nord et 'est
par la lot 3 708 360, chemlnEﬂe la Pointe-MNoire, vers le nord par Ih pariie restante
du lot 3 931 541, vers le nord est par |e |ot 3 TOB 376, vers le sud et le sud-ast
par un lerritolre non cadastre, vers le sud-ouest et le sud par la [imite des hautes
eaux (marées) de la Eai&-déIEuSEpt:fles (Territoire non cadastré), vers 'ouest par
le lot 3 668 046, par un ferritolre non cadastré et par les lots 3 669 047 et 4 711
808, vers le sud-ouest par le lot 4 711 908 et vers le nord-ouest par le lot 3 708
359, rue Alband-Blanchard] mesurant successivemenl 505,92 métres, 30,04
metres, 150,00 meétres, 50,02 métres, 657,10 métres, 7,87 métres d'arc le long
d'une courbe ayant un rayon de 5985,00 métres, 94,78 métres, 48,86 métres,
49,98 meétres, 148,10 metres d'arc le long d'une courbe ayant un rayon de
5985,00 métres, 394,80 métres et 338,91 metres de long d'une courbe ayant un
rayon de 815,00 métres vers le nord-est, 104,06 métres, ﬁ{},ﬂ‘l métres, 80,00
métres, 30,33 métres, 51,:?.I metras; 92,25 mélres d'arc le long d'une courbe
ayant un rayon de 615,00 métres, 35,95 métres, 25,76 métres, 21,05 mefres,
31,26 at 25,82 méires vers I? nord, 6,83 métres vers le nord-ouest, 20,63 métres,
51,45 mélres et 29,29 métres vers le nord, 48,07 matres, 5,39 métres et 430,00
métres vers le nord-ouest, 7,07 métres vers le nord- est, 67,89 métres vers I'est,
51,05 matres d'arc le long d'une courbe ayant un rayon de 45,00 métres vers le
nord-est, 32,02 metres vers le nord, 37,34 métres vers |'est, 22,02 métres vers le
sud, 77,00 métres vers l'est, 5?,1’]0 metres vers le nord, 44,00 métres vers |'ouest,
55,00 métres vers le nord, |25,UD méfres vars l'ouest, 41,82 metres et 26,72
métres d'are |e long d'une courbe ayant un rayon de 40,00 meétres vers le sud-
ouest, 40,70 matres vers le sud, 88,10 meétras vers 'ouest, 35,21 métres et 38,89
metres d'arc le long d'une caurbe ayant un rayon de 782,00 métres vers le nord,
14,99 métres vers le nord-ouest, 29,76 métres vers le nord, 24,96 métres vers e
nord-ouest, 18,63 métres d'arc le long d'une courbe ayant un rayon de 785,00
métres, 24,55 métres, 34,28 Imélras d'arc le long d'une courbe ayant un rayon de
783,50 métres, 29,45 mélresl, 107,02 mélres d'arc le long d'une courbe ayant un
rayon de 785,00 métres, 180,94 metres, 50,00 métres, 3500 métres et 15,04
métres vers le nord, 35,33 n'iuétrea vers l'est, 20,00 matres, ?G.4ﬁ| métres, 25,96
meétres, 63,00 métres, 64,57 métres, 61,30 meétres, 81,51 métrqs d'arc le long
d'une courbe ayant un rayon|de 817,00 métres vers le nord, 5,47 métres vers le
nord-ouest, 159,48 métras d’arc le long d'une courbe ayant un rayon de 915,00
meétres, 193,99 malres ef 313,53 mélres vers le nord, 617,368 métres vers le nord-
est, 2111,36 métres, 936,11 mélres et 232,24 métres vars le sud, 265,84 matres
vers le sud-est, 1684,70 m@t"es mesurde an suivant une ligne sinueuse vers |a
sud-ouest el le sud, 135,90 métres mesurée en suivant une ligne sinueuse vers
la sud, 94,29 métres, 1556,?Ef métres et 389,82 métres vers 'ouest, 78,00 métras
vers le sud-ouest et 89,56 matres d'arc le long d'une courbe ayant un rayon de
522,92 metres, 22,33 metresid'are le long d'une courbe ayant un rayon de 50,53
I



3)

(a)

i

[
metres et 30,67 métres ua's le nord-ouest; contenant une superficie de 3 321
872 metras carrés,

) A part of lot number THREE MILLION SIX HUNDRED AND SIXTY-NINE
THOUWUSAND TWO HUNDRED FdUF{TEEN (3 669 214) of the Cadastre of Québec,
Registration Division of Sept-lles, axcludrng the following:

De figure irreguliére, bornée vers le nord-ouest par une partie du fot 3 669 214,
vers l'est, le nord et l'ouest par la partie du lol 3 669 214 qui remplace le fot Z-1
du bloc Z du cadastre du canton d'Arnaud, vers le nord par ung partie du lot 3
669 214, vars le sud, le sud4est el le sud-ouest par I lol 3 708 Bit} chaemin de la
Pointe-Noire; mesurant sucgessivement 420,43 métres vers le nord-ouest, 55,32
mélres vers l'est, 434,95 métres vers le nord, 24,08 métres vers l'ouest, 390,14
métres vers le nord, 52,21 Imétras, 25,50 métres, 25,50 metrej 48,13 métres,
154,25 métres d'arc le long d'une courbe ayant un rayon de 885,00 métres, 5,30
mélres et 78,49 métres d'arc le long d'une courbe ayanl un rayon de 883,00
métres vers le sud, 5,30 métres vers le sud-est, 44,24 mélres vers le sud, 17,89
métres vers le sud-ouast, 24,75 métres, 92,96 métres, 50,00 métres, 44,28
métres, 20,62 métres, 27,07|métres, 35,00 métres, 50,00 métres, 180,94 métres,
111,11 metres d'arc le fong d une courbe ayant un rayon de 815,00 métres, 30,63
métres, 35,72 métres d'arc Ie long d'une courbe ayant un rayon de 816,50 mélres
at 25,54 mélras vers le sud; contenant une superficie de 122 810 Imétre& carrés.,

X} Lot number FOUR MILLION|EIGHT HUNDRED SEVENTY-THREE THOUSAND
NINE HUNDRED AND EIGHTY{ONE (4 873981) of the Cadastie of Québec,
Registration Division of Sept-iles.

| |
xii) Lot number FOUR MILLION EIGHT HUNDRED SEVENTY-THREE THOUSAND
NINE HUNDRED AND EIGHTY-THREE (4 873 983) of the Cadasire of Québec,
Registration Division of Sept-lles.

With all constructions erecled thereon, including the building bearing civic number 1505
Chemin de la Pointe-Noire, in the City of Sept-iles, Province of Québec.

ARNAUD RAILWAY EDMFANYFCTMPAGNEE DE CHEMIN DE FER ARNAUD

All rights, title and interest in the immovable properties located in the Gity of Sept-lles

forming a railway known and designated as baing composed of the following lots:

) Lot number THREE MILLION [SIX HUNDRED SIXTY-NINE THDUSAND TWO
HUNDRED AND EIGHTY-NINE (3 669 289) of the Cadastre of Duéch Registration
Division of Sept-lles.

I \
i) Lot number THREE MILLION SIX HUNDRED SIXTY-NINE THOUSAND THREE
HUNDRED AND TEN (3 669 310) of the Cadastre of Québeac, RegistraFan Division of

Sept-lles,

ity Lot number THREE MILLION SEVEN HUNDRED EIGHT THOUSAND TWO
HUNDRED AND TWENTY-THREE (3 708 223) of the Cadastre of Québec, Registralion
Division of Sept-lles.
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iv) Lot number THREE MILLION |SEVEN HUNDRED EIGHT THOUSAND THREE
HUNDRED AND THIRTEEN (3 708 313) of the Cadastre of Québec, Registration
division of Sept-lles. , |

v) Lot number THREE MILLION |SEVEN HUNDRED EIGHT THGUEAND THREE
HUNDR{ED AND SIXTEEN (3 708 316) of the Cadastre of Québec, Registration division
of Sept-lles.

vi) Lot number THREE MILLION [SEVEN HUNDRED EIGHT THOUSAND THREE
HUNDRED AND EIGHTEEN (3708 318) of the Cadastre of Québec, Reglstration
division of Sept-lles.

vii) Lot number THREE MILLIDNLLSEVEN HUNDRED EIGHT THOUSAND THREE
HUNDRED AND NINETEEM (3 708 319) of the Cadastre of Québec, Registration
division of Sept-lies.

viii) Lot number THREE MILLION NINE HUNDRED THIRTY-ONE THOUSAND FIVE
]I_-fUNDHED TWO (3 931 502) of the Cadastre of Québec, Registration dlivision of Sept-
les.

I

ix) Lot number THREE MILLION JlEINE HUNDRED THIRTY-ONE THOUSAND FIVE
HUNDRED FOUR (3 931 504) of thnl: Cadastre of Québec, Registration division of Sept-

lles. : |

x) Lot number THREE MILLION E\IIJINE HUNDRED THIRTY-ONE THOUSAND FIVE
HUNDRED AND FIVE (3 931 505) of the Cadastre of Québec, Registration Division of

Sept-lles. |

|
xi) Lot number THREE MILLION NINE HUNDRED THIRTY-ONE THOUSAND FIVE
;—lUNDHED SIX (3931 508) of the Cadastre of Québec, Registration divislon of Sept-
les.
|

xil) Lot number THREE MILLION NINE HUNDRED THIRTY-ONE THOUSAND FIVE
HUN?RED SEVEN (3931 507) of the Cadastre of Québec, Hegistrat|ion division of
Sept-lles.

|
xiii) Lot number THREE MILLION NINE HUNDRED THIRTY-OMNE THOUSAND FIVE
HUNDRED NINE (3 931 509) of the/Cadastre of Quebec, Registration division of Sept-
lles.

xiv) Lot number THREE MILLION NINE HUNDRED THIRTY-ONE THOUSAND FIVE
HUNDHIED AND THIRTY (3 931 530) of the Cadastre of Québec, Regisiration Division
of Sept-lles.

xv) Lot number THREE MILLION NINE HUNDRED THIRTY-ONE THCJQLJS.&ND FIVE
HUNDRED FORTY (3931 540) of [the Cadastre of Québec, Registration division of
Sept-lles.

xvi) Lot number THREE MILLION NINE HUNDRED THIRTY-ONE THOUSAND FIVE
HUNDRED FORTY-TWO (3 931 542) of the Cadastre of Québec, F{egisitratlnn division
of Sept-lles. |



-5- |

xvii) Lot number THREE MILLION LIINE HUNDRED THIRTY-ONE THOUSAND FIVE
HUNDRED FORTY-FOUR (3 931 544] of the Cadastre of Quebec, Registration division
of Sept-lles.

xviil) Lot number THREE MILLION LINI’—.‘ HUNDRED THIRTY-ONE THOUSAND FIVE
HUN?RED FIFTY-TWO (3 931 552) 'of the Cadastre of Québec, Registration division of
Sept-lles.

xix) Lot number THREE MILLION NINE HUNDRED THIRTY-ONE TIJCIUSAND SIX
HUNDRED AND TWENTY-THREE (3 931 623) of the Cadastre of Québec, Registration
Division of Sept-lles.

xx) Lot number THREE MILLION NINE HUNDRED FORTY THOUSAND NINE
HUNDRED EIGHTY-ONE (3 940 981) of the Cadastre of Québec, Registration division
of Sept-lles. |

xxl) Lot number FOUR MILLION | EIGHTY-FIVE THOUSAND SEVIJN HUNDRED
?HNETY-FGUR (4 085 794) of the Cadastre of Québec, Registration division of Sepl-
les.

(b} Superficles created under the terms of the unregistered lease agreement (File 918352
00 000} between Le Ministre des Ressources Maturelles el de la Faune (the "Lessor’) and
Consolidated and subsequently transferred lo Amaud Raillway Company (the "Lessee")
execuled by the Lessor on March 18, 2010 and by the Lessee on March 22, 2010, with respect
to all constructions to be erected or installed by the Lessee on the leased premises being four
(4) parcels of land situated in a territory without a cadaslral survey, in the Township of Letellier,
containing 115 heclares, without being more fully described.



SCHEDULE "D" TO APPROVAL AND VESTING ORDER
ENCUMBRANCES ON IMMOVABLE PROPERTY TO BE DISCHARGED

1. Legal hypothec against Wabush Resources |'rn favour of 3887952 Canada Inc, ragisterad at the
Land Regisiry, registration division of Sept-lles under registration number 21 262 841 and related
notice of exercise of hypothecary rights reglﬁlerad at the Land Reglstry, registration division of
Sept-lles under registration number 21 503 424;

2. Legal hypothec against Wabush Resources in favour of AXOR Experts-Conseil Inc. registered at
the Land Registry, registration division of Sept-lles under reglstration number 21 306 859;

3. Legal hypothec agalnst Wabush Resources in favour of Kilotech Contrle (1895) Inc. registerad
at the Land Reglstry, reglstration divislon of Sepl—iFes under registration number 21 231 333 and
ralated notice of exercise of hypothecary rights registered at the Land Reglstry, registration
divisian of Sept-iles under reglstration number 21 540 648,

4. Legal hypothec against Wabush Resources |n L favour of Kiletech Conlrdle (1895) Inc. registered
at the Land Registry, registration division of Sept-lles under registration number 21 231 351 and
refaled notice of exerclse of hypothecary ﬂgnts registered at the Land Regisiry, registration
division of Sept-lies under registration number 21 540 654;

5 Legal hypothec against Wabush Resources in favour of Kilotech Contrile (19985) Inc. registered
at the Land Registry under regisiratlon numbers 21 231 345 and 21 231 306 and ralaibd notice of
exercise of hypothecary rights respactively regislered at the Land Registry, reglstr‘ation division of
Sepl-lles under registration number 21 540 646 and 21 540 652; and |

6. Legal hypothec against Cliffs Québec N(ina de Fer Ltée in favour of Kilotech Contréle
{1295) Inc. registered at the Land Registry, registration division of Sept iles under
registration number 21 231 484 and related notice of exercise of hypothecary rights
registarad at the Land Registry, registration division of Sept lles under registration
numbear 21 540 644,

BARZT44.10




SUPERIOR COURT

(Commercial Division)
CANADA

PROVINCE OF QUEBEC
DISTRICT OF MONTREAL

N 500-11-048114-157

DATE: February 1%, 2016

|
PRESIDING: THE HONOURABLE STEPHEN W. HAMILTON J.S.C.

- -
IN THE MATTER OF THE COMPANIES' CREDITORS ARRANGEMENT ACT, R.S.C. 1985, c.
C-36, AS AMENDED:

WABUSH IRON CO. LIMITED

WABUSH RESOURCES INC.
Petitioners

-and-

WABUSH MINES
Mise-en-cause

-and- i

ADMINISTRATION PORTUAIRE DE SEPT-ILES / SEPT-ILES PORT AUTHORITY

Mise-en-cause

-and-

|
THE LAND REGISTRAR FOR THE REGISTRY OFFICE FOR THE REGISTRATION DIVISION
OF SEPT-ILES |

Mise-en-cause

-and-
FTI CONSULTING CANADA INC,

Monitar

APPROVAL Ayn VESTING ORDER
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]

[1] ON READING the Petitioners’ Mofior for the lssuance of an Approval and Vasting Order with
respec! lo the sale of cerfaln assets, as amended and re-amended (the "Motion"), the affidavit
and the exhibits in support thereof, as well as the 17" and 18" Reporis of the Monitor dated
January 22 and 27, 2016(the "Report");

[2] SEEING the service of the Motlon;
[3] SEEING the submissions of the Pelitioners' and the Monitor's attorneys;

|

{4] SEEING thal It is appropriate o Issui? an order approving the transaction (the "Transaction")
conternplated by the agresment ;ﬂtilied Assal Purchase Agreement (the "Purchase
Agreement”) dated as of January 26, 2016 by and among lhe Petitioners Wabush lren Co.
Limited and Wabush Resources Inc., as vendors (collectively, the "Vendors"), and Adminisiration
Portuaire de Sept-lles / Sept-fies Port uthority as purchaser (the "Purchaser”), a copy of which
was filed as Exhibil R-22 ta the Metion, and vesting in the Purchaser all of the Vendors' right, title
and interest in and to all of the Purchased Assets (as defined in the Purchase Agreement).

FOR THESE REASONS, THE COURT HEREBY:

|
[5] GRANTS the Maotian,

[6] ORDERS that all capitalized terms in lhis Order shall have the meaning given to them in the
Purchase Agreement unless atherwise indicated herein,

SERVICE

[7] ORDERS that any prior time perlad for the presentation of this Molion s hereby abridged and
validated so that this Malion is properly returnable today and hereby dispenses with further
sarvice thereof.

[8] PERMITS service of this Order at any time and place and by any means whatsoever.

|
SALE APPROVAL

[9] ORDERS AND DECLARES that the Tllansacﬂun Is hareby approved, and the execution of the
Purchase Agreement by the Vendors is{hereby suthorized and approved, nune pro func, withaut
prejudice to'the rights of creditors lo object to the allocatlon of proceeds as among them and as
amuong the Vendors, in each case for distribution purposes only.

[10] AUTHORIZES AND DIRECTS the Monitor to hold the Deposit, nunc pro tune, and to apply,
disburse andfor deliver the Deposii orithe applicable portions thereof in accordance with: lhe
provisions of the Purchase Agreement and this Order.

EXECUTION OF DOCUMENTATION

[11] AUTHORIZES AND DIRECTS the Vendors, the Purchaser and the Monitor to perform all acts,
glgn all documents and take any naces:sary action to execule any agréement, contract, deed,
provision, transaction or undertaking stipulated in or contemplated by the Purchase Agresment
(Exhibit R-22), with such non-material a|leratlons, changes, amendments, deletions or additions
thereto as may be agreed to but only with the consent of the Monitar, and any other ancillary
document which could be required or L:sl:laful lo give full and complels effect thereto.
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AUTHORIZATION

[12) ORDERS and DECLARES that this Crder shall constitute the only autherization required by the
Vendars to procead with the Transaction and that no shareholder approval, if applicable, shall be
raguired in connection therewith. !

VESTING OF THE PURCHASED ASSETS

[13] ORDERS and DECLARES that upnn!lhe issuance of a Monitor's certifioate substantially in the
form appended as Schedule "A" hereto (the "Certificate"), all rights, title and intarest in and to
the Purchased Assets shall vest frae and clear, absolutely and exclusively in and with the
Purchaser, from any and all right, litle, benafits, prioritles, claims (including claims provable in
bankruptey in the event that the Venders should be adjudged bankrupt), labilities (direct, indirect,
absolute or contingent), obligations, interasts, priar claims, securlty interests (whether contractual,
statutory or otherwisa), liens, charges, hypothecs, mortgages, pledges, trusts, deemed trusts
{whather contractual, statutary, or otherwise), assignments, judgments, execubions, writs of
salzure or execullon, nolices of sals, options, agreemeants, rights of distress, legal, equitabla or
contractual setofi, adverse claims, levips, taxes, disputes, debts, charges, options to purchase,
rights of first refusal or other pre-emptive rights in favour of third parties, restrictions an ransfer of
titte, or other claims or encumbrances, whether ar nat thay have attached or been perfected,
registered, published or filed and whether secured, unsecured or otherwise (collactively,
the "Encumbrances” ), including without limiting the generality of the foregoing all
Encumbrances created by order of this Court and all charges, security interesls or charges
evidenced by registration, publication ar fillng pursuant to the Civil Code of Québes, or any other
applicable lagislation providing for a security inlerest in parsonal or movable proparty, excluding
however, the parmitled encumbrances, easaments and restrictive covenants |isted on Schedula
"B" hereto (the "Permitted Encumbrances”) and, for greater certainty, ORDERS that all of the
Encumbrances affecting or relating jm the Purchased Assels, other than the Permitted
Encumbrances, be expunged and discharged as against the Purchased Assets, In each case
effective as of lhe applicable time and date of the Certificate.

[14] ORDERS and DIRECTS {ha Moniter, Lr;lgun receipt of payment In full of the Purchase Prica and of
sach of the Conditions Certificates, to ([} lssue forthwith the Cerfificate concurrenlly to the
Vendors and the Purchaser; and (1l) file forthwith after issuance thereof a copy of the Certificate
with the Court,

[15] DECLARES that the Monitor shall be al libarty to rely exclusively on the Conditions Certificates In
issuing the Certificate, without any obligation o Independantly confirm or verify the walver ar
satlsfaction of the applicable conditions.

[16] AUTHORIZES and DIRECTS the Manitor to receive and hold the Purchase Price and to remit the
Purchase Price in accordance with the provisions of this Order.

CANCELLATION OF SECURITY REGISTRATIONS

[17] ORDERS the Land Registrar of the Hﬂg%siry Offles for the Registratlon Division of Sept-llas, upon
presantation of the Certificate in the form appended as Schedule “A” and a cerlified copy of this
Order accompaniad by the required Iapp“':ﬂliﬂ-ﬂ for registration and upen payment of the
prescriped fees, lo publish this Order and {i} to make an entry on the Land Register showing the
Purchaser as the owner of the Immovable property identified in Schedule “C" herelo
(the "Immovable Property”) and (i) o cancel any and all Encumbrances on the Immovabla
Property (other than Permitted Encumbrances), Including, withou! limitation, the registrations
published at the said Registry Office listed on Schedule "D" harelo.
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NET PROCEEDS |

[18]

[19]

[20]

ORDERS that the Purchase Price payable to the Vendors in accordance with the Purchase
Agreement (the "Net Proceeds") shall be remitted to the Monitor and shall, subject to the
provisions of this Order, be held by the Maonitor on behalf of the Vendors pending further order of
the Court,

ORDERS thal for the purposes of detirmining the nature and priority of the Encumbrances, the
Met Proceeds from the sale of the Purchased Assets shall stand in the place and stead of the
Purchased Assels, and thal upon issliance of the Certificate, all Encumbrances except for the
Permitied Encumbrances shall attach #) the Met Proceeds with the same priorlty as they had with
respect to the Purchased Assets immeidlateiy prior to the Closing, as if the Purchased Assels had
net been sold and remalned in the possession or control of the person having that possession or
contral immedlately prior to the Closing.

ORDERS thal upon the [ssuance of the Cartificate, the Purchaser shall have no recourse or claim
of any kind against the Net Proceeds.

RELEASE OF FUNDS TO FUND COSTS AND EXPENSES OF THE WABUSH CCAA
PARTIES

[21]

[22]

[23]

AUTHORIZES and DIRECTS the Manltor to fund the costs and expanszes of the Wabush CCAA
Parties (fhe "Expense Payments”) oyl of the Net Proceeds by way of weekly draws by the
VWabush CCAA Parties against cash I.!an projections to be prepared by the Wabush CCAA
Parties from time fo time and as approved by the Monltor and subject to the Menitor holding such
reserves as It considers necessary fo secure the CCAA Charges {as defined in the Initial order
rendered by this Court on May 20, 2015, as amended, restated, roctified or atherwise modified
from time {o time),

ORDERS that notwithstanding,
a) the pendency of these proceedipgs;
b) any assignment in bankruptey; |

c) any application for a bankruptcyi or receivership order now or hereafter issued pursuant (o
the Bankruptey and Insclvency Act (the "BIA") or otherwise and any order issued
pursuant to any such application; or

d) the provisions ef any federal or provincial legisiation;

the remittance of the Expense Paymants in accordance with this Order is to be binding on any
trugstee |n bankruptey or recelver that may be appointed, and shall nol be void or voidable nor
deamed lo be a selilement, fraudulent preference, assignment, fraudulent conveyance, transfer
at undervalue or other reviewable transaction under the BIA or any other applicable fedaral or
provincial legislation, as against the Vendors, the Purchaser or the Monltor, and shall not
constitute oppressive or unfairly prejudiclal conduct pursuant to any applicable federal or
provincizl legislatian.

AUTHORIZES tha Monitor to take any and all steps which the Monitor, in its sole discretion and
in consultation with the Yendors, may deem necassary in order lo give effect to lhe above ordars
for the Expense Payments, Any such remiltances made by the Manltor will be made withaut
prejudice to any arguments concerning the allocation of such remittances amongst the CCAA
Parties and the CCAA Parties will subsequently bring & motion on notice to the service st for an
order gllocating the remittances amongs! the CCAA Parties,
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PROTECTION OF Peisnmg_mlruamilinnm

[24]

ORDERS thal, pursuan! to sub-sectior 7(3)e) of the Canada Personal Information Pratection and
Efectronic Documents Act or any similar provision of @ny applicable provincial legisiation, the
Vendors are authorized and permitted to disclose and transfer to the Purchaser all human
resources and payroll information in lhe Vendors' records pertaining to the Vendors' past and
current employees, The Purchaser shalcf malntain and protect the privacy of such information and
shall be entitled ta use the personal |nfnrrnatlan pravided to il in @ manner which is in all material
respects identical to the prior use of suth Infarmation by the Vendors,

VALIDITY OF THE TRANSACTION

(23]

ORDERS that notwithstanding:

a) the pendency of these proceedings;
b any assignment in bankruptoy; |
G) any application far a bankruptey or recelvership arder now or hereafter issued pursuant o

the BiA or otherwise and any order (ssued pursuant to any such application; or
d) the provisions of any federal or provincial legislation;

the vesting of the Purchased Assets contemplated (n this Order, as well as the execution of the
Purchase Agreement pursuant to thls Order, @re to be binding an any trustee in bankruptey or
receiver that may be appointed, and shall not be void or voldahle nor deemed to be 2 sefilament,
fraudulent preference, assignmenl, fraudulenl conveyance, lransfer at undervalue or other
reviewable ransaction under the BlA u’r any other applicable federal or provincial legislalion, as
against the Vendors, the Purchaser or tha Monitor, and shall not constitute oppressive or urifalrly
prejudicial conduct pursuant to any applicable federal or provincial legislation,

LIMITATION OF LIABILITY |

[26] DECLARES that, subject io other ur‘dﬂrF of this Court, nothing herein contalned shall require the
Menitor to take centrol, or to otherwise manage all or any part of the Purchased Assels. The
Monitor shall not, as & result of this |Ordar, be deemed to be in poasession of any of the
Purchased Assels within the meaning |of environmental leglslation, the whole pursuant to the
terms of tha CCAA,

[27]  DECLARES that no action fies against the Monitor by reason of this Order or the performance of
any act authorized by this Order, exoeph by leave of ihe Courl. The entilies related lo the Monitor
or belonging to the same group as the Manitor shall benefit from the proteclion arising under the
presenl paragraph. [

GENERAL |

[28] DECLARES that the Vendors and the FJprchaser shall be authorized to take all sleps as may be
necessary o effect the discharge of the Encumbrances.

[28] DECLARES tha! this Order shall have full force and effect In all provinces and territories In
Canada.

[30] DECLARES thal the Monitor shall be authorized to apply as it may consider necessary or

desirable, with or without notice, to any| othar cowt or administrative bady, whether in Canada,
the United States of Amerlca or elsewhere, for orders which ald and complemeant this Order, All
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courts and adminisiralive bodies of al|l such Jurisdictions are hereby respectfully requested o
make such orders and to provide such ass1stan{:e te the Moniter as may be deemed necessary or
appropriate for thal purpose.

[31] REQUESTS lhe aid and recognition Lf any court or administrative body in any Proyince of
Canada and any Canadian federal coutt or administrative body and any federal or stale court or
adminisiralive body in lhe United Stales of Arnerica and any court or administrative body
elsewhere, lo act In aid of and to be complementary to this Courl in carrying out the terms of this
Order.

[32] ORDERS the provisional execution of the present Order notwithstanding any appeal and withoul
the requirement 1o pravide any security or provision for costs whatsoever,

THE WHOLE WITHOQUT COSTS, save In case of conlestation.

STEPHEN W. HAMILTON J.S.C.

M"* Bernard Boucher
{Blake, Cassels & Graydon LLP)
Allorneys for the Pelitioners

Hearing date: Feburary 1, 2016
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SCHEDULE “A" TO APPRPVAL AND VESTING ORDER
FORM OF CERTIFICATE OF THE MONITOR

SUPERIOR COURT
(Commergial Division)
CANADA ,T

PROVINCE OF QUEBEC '
DISTRICT OF MONTREAL |

File: No: 500-11-048114-157

IN THE MATTER OF THE COMPANIES’ CREDITORS ARRANGEMENT AC T, R.S.C. 1985, c.
C-36, AS AMENDED:

WABUSH IRON CO. LIMITED

WABUSH RESOURCES INC.
Petitioners

-and-

WABUSH MINES
Mise-an-cause

-and- i,

ADMINISTRATION PORTUAIRE DE SEPT-ILES / SEPT-ILES PORT AUTHORITY

Mise-en-cause |

-and-

THE LAND REGISTRAR FOR THE REGIETRViUFFICE FOR THE REGISTRATION DIVISION
OF SEPT-ILES '

Mise-an-cause

-and-

FTI CONSULTING CANADA INC.

tanitor

CERTIFICATE OF THE MONITOR




RECITALS

A,

G.

Pursuant to an initial order rendered by the Honourable Mr, Justice Martin Catonguay,
J.5.C., of the Superior Court of Québec, [Commercial Division] (the "Court") on January
27, 2015 (as amended on February 20, 2015 and as may be further amended from time
ta time, the “Initial Order"), FTI Consulting Canada Inc. (the "Monitor") was appointed
to monitor the business and financial z'{h'afrs of Cliffs Quebec lron Mining ULC, Quinta
Mining Corporation, 8568391 Canada Limited, Bloom Lake General Partner Limited, the
Bloom Lake Railway Company umﬁeé and The Bloom Lake Iron Ore Mine Limited
Partnership {collectively, the "Bloom Lalka CCAA Parties").

Pursuant to an order of the Court granted May 20, 2015, the Monitor was appointed to
monitor the business and financial affairs of Wabush lron Co. Limited, Wabush
Resources Inc., Arnaud Railway Company, Wabush Lake Railway Company Limited and
Wabush Mines (collectively, the "Wabush CCAA Parties"). The Wabush CCAA Parties
and the Bloom Lake CCAA parties ania referred to herein collectively as the "CCAA
Parties". ,

Pursuant to an order (the "Approval and Vesting Order") rendered by the Courl on
February 1st, 2016, the transaction contemplated by the Asset Purchase Agreement
dated as of January 26, 2016 (the "Purchase Agreement’) by and among Wabush Iron
Co. Limited and Wabush Resources Inc., as vendors, and Administration Portuaire De
Sept-lles / Sept-lies Port Authority, as purchaser {the "Purchaser”) was authorized and
approved, with a view, inter alfa, to vest |n and to the Purchaser, all of the Vendors' right,
title and Interest in and to the Purchased Assets (as defined In the Purchase
Agreemaent).

Each capitalized term used and not defined herein has the meaning glven lo such term
in the Purchase Agreement.

The Approval and Vesting Order pruuide's for the vesting of all of the Vendors' right, tille
and Interes! in and to the Purchased A!ssets in the Purchaser, in accordance with the
terms of the Approval and Vesting Order and upon the delivery of a certificate
(the "Certificate") issued by the Monitor,confirming that the Vendors and the Purchaser
have each delivered Conditions Cerfificates to the Monitor,

In accordance with the Approval and fdesting Crder, the Monitor has lhe power to
authorize, execute and deliver this Certif[lcate.

The Approval and Vesting Order also directed the Monitor to file with the Court, a copy
of this Certificate forthwith after issuance thereof,

THEREFORE, IN RELIANCE UPON THE CONDITIONS CERTIFICATES ADDRESSED AND
DELIVERED TO THE MONITOR BY EACH OF THE VENDORS AND THE PURCHASER, THE
MONITOR CERTIFIES THE FOLLOWING:

1.

The Monitor has received paymeant in full of the Purchase Price in accordance with the
Purchase Agreement.




.
|

2. The Vendors and the Purchaser havai each dellvered to the Monitor the Conditions
Certificates evidencing that all applicable conditions under the Purchase Agreement
have been salisfied and/or walved, as applicable.

3. The Closing Time is deemed to have occurred on at <TIME> an <*>, 20186,

THIS CERTIFICATE was issued by the Monitor at <TIME> on <*5, 2016.

FTT Consulting Canada Inc., in its capacity as
Monitor of the CCAA Partics, and not in its personal
or c.%rpuratc capacity.

By:

Narr]a; Tﬁga! Meakin
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SCHEDULE “B" TO APPROVAL AND VESTING ORDER
PERMITTED ENCUMBRANCES

Servilude registered al the Registry Office for the Registration Division of Sept-fles, under number 2 161;
Servitude registered ol the Registry Office for the Registration Division of Sept-fles, under number 32 464;

Servitudes or riphts-of-way for the passape, ingxlless and egress of Persons and vehicles over parts of the
Purchased Assets, provided such servitudes or rigrlsruf-w&y are registered on title of the Purchased Assets,

Servitudes for the supply of utilities to the Purchased Assets and for drainage; storm or sanilary sewers,
public utility lines, telephone lines, cable television lines or other services; provided such servitudes are
registerad on title of the Purchased Assets;

Any unregistered serviludes or rights of way by Hydro-Québee to cecupy a part of the Purchased Assels 1o
install sny cireujts, poles and necessary i:qui]:?mcut required for the connection or the network, in
accordunce to its by-law number 634 relating to the supply of clectricity and any servitudes granted prior to
Joanuary 1, 1917 which affect the Purchased Assn:t}%‘.

Restrictive covenants, private deed restrictions and other similor land use control agreements, provided they
are registered on title 1o the Purchased Assels;

Any minor encropchments by any structure locted on the Purchased Assets onto sy sdjcining lands and
any minor encroachment by any structure located on adjomning lands onte the Purchased Assets;

Any title defects, ireegularities, easemnents, serviludes, encroschments, rights-of-way or other discrepancies
in title or pessession relating to the Purchased Assets,

The provisions of Applicable Laws, including byHlaws, regulations, aitport zening regulations, ordinances
and similar instruments relating to develepment and zoning;

Any reservations, exceptions, limitations, provisos and conditions contained in the original Crown grant or
patent; and '

Servitudes in favour of Hydro-Québee registered at the Reglstry Office for the Repistration Division of
Sept-lles, under numbers 75 876 and 75-877,
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SCHEDULE “C" TO APPROVAL AND VESTING ORDER
DESCRIPTION OF IMTﬂD‘JAEILE PROPERTY

The immovable known and described as being composed of a part of |ot 3 931 541, lot 3 931 530 and
part of lot 3 869 214, all of the cadastre of Québec, registration division of Sept-lles, such lot and parts of
lots being for purposes hereof particularly described iras follows:

a) Une partie du lot 3 931 541 du cadastre du Québec, circonseription fanciére de Sept-iles,
décrite comme suit ;

Une partle du lot 3 931 541, de figure iréguliére, bornée vers le nord-est et le
nord par les lots 3 708 360 et 3 708 361, chemin de la Polnte-Naoire, vers le nard-
est, l'est, le nord, 'ouest et ls sud-ouest par le lot 3 931 533, vers le nord et I'est
par fe lot 3 TOB 380, chemin|de la Pointe-Noire, vers le nord par la partie restante
du lo! 3 831 541, vers le nord est par le lot 3 708 376, vers le sud et le sud-est
par un ferritoire non cadastré, vars le sud-ouesi el le sud par la limite des haules
eaux (marées) de la Bale-des-Sept-lles (Territoire non cadastré), vers 'ouest par
le lot 3 BEY 046, par un terrilolre non cadastré e! par les lots 3 669 047 et 4 711
808, vers le sud-oues! par lg lot 4 711 908 et vers le nord-oues! par le lot 3 708
359, rue Alband-Banchard; mesurant successivement 50592 mélres, 30,04
matres, 150,00 métras, 5ﬂ.q2 metras, 657,10 mealres, 7,87 métres d'are le long
d'une courbe ayant un rayon de 5985,00 métres, 94,78 métres, 49,85 metres,
49,98 metres, 148,10 métres d'arc le long d'une courbe ayant un rayon de
5985,00 métres, 394,80 malres el 338.91 méfres de long d'une courbe ayant un
rayon de 815,00 méires 'n.rai's lg nord-gsl, 104,06 mealres, 60,01 métres, 90,00
metres, 30,33 métres, 51,32 métres; 92,25 métres d'arc le long d'une courbe
ayant un rayon de 615,00 métres, 3595 métres, 25,76 métres, 21,05 métres,
31,26 et 25,82 metres vers le nord, 6,83 métres vers le nord-ouest, 20,63
metres, 51,45 métres el 29,29 matres vers |e nord, 48,07 métres, 5,39 métres et
430,00 métres vers le nord-ouest, 7,07 métres vers le nord- esl, 57,89 métras
vers |'est, 51,05 métres d'arc le long d'une courbe ayant un rayon de 45,00
métras vers [e nord-est, Si,tlb méires vers le nord, 37,34 mélres vers lest, 22,02
métres vers le sud, 77.00 nélres vers l'est, 57,00 meétres vers le nord, 44,00
metres vers 'ouest, 55,00 n’{éﬂms vers le nord, 25,00 métres vers |'ouest, 41,82
méfres &t 2572 métres d'are le long d'une courbe ayanl un rayen de 40,00
meétres vars le sud-ouesi, 40,70 mélres vers le sud, 9810 mélres vers l'ouast,
35,21 métres el 38,89 matres d'arc le long d'une courbe ayant un rayon de
782,00 malres vers le nord, [14,89 métres vers le nord-ouesl, 29,76 mélras vers
le nord, 24,98 metres vers !BInﬂrd—uuas’r, 19,63 métras d'are le long d'une courbe
ayant un rayon de 785,00 métres, 24,55 métres, 34,28 metres d'arc le long d'une
courbe ayant un rayan de 783,60 metras, 2945 matras, 107,02 métres d'arc le
long d'une courbe ayanl un rayon de 785,00 metres, 180,84 métres, 50,00
metres, 35,00 métras et 15,04 métres vers le nord, 35,33 mélres vers 'est, 20,00
metres, 70 48 meltras, 2536 métres, 63,00 métres, 64,57 mélres, 61,30 mélras,
81,51 méatras darc le long l.‘.i'l_;lr‘le courbe ayant un rayon de 917,00 meétres vers le
nord, 547 métres vers le nord-ouest, 159 48 métres d'are la long d'une courbe
gyant un rayon de 915,00 metres, 193,89 meétres el 313,53 métres vers le nord,
617,36 métres vers le nord-est, 2111 36 métres, 836,11 métres et 232,24 meélres
viers le sud, 265,84 mélres vers le sud-es!, 1694, 70 métres mesurée en sulvant
ure ligne sinueuse vers le [sud-ouest et le sud, 13590 métres mesurée en
sulvant une ligne sinueusea vers le sud, 84,29 malres, 1056 76 mefres et 389 82
métres vers I'oiest, 78,00 metres vers le sud-ouest et 89,56 métres darcle long
d'une courbe ayant un rayon|de 522.92 métres, 22,33 métres d'arc le long d'une
courbe ayant un rayon de 50,63 métres el 30,67 métres vers le nard-ouest;
contenant une superficie dﬂ 321 872 métres carres.
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) Le lot 3 931 539 du cadastre du Quebec, circonscription fonciére de Sepl-llés legual ast
plus particullérement décrit comme suit;

De figure irréguliére, borné vers le nord-est par le lot 3 708 384, vors le sud-est
el la nord-est par le lot 3 EEQ 214, vers |e sud, le sud-est, jp sud-ouest et le sud
par le lol 3 708 360, chemin de la Folnte—anra vers I'ouest, le sud et 'est par le
lot 3 931 537 et vers |e sud et le sud-ouest par le lot 3 708 361, chemin de la
Pointe-Noire; mesurant successivement 235,54 metres d'arc le; long dune
courbe ayant un rayon de E1|3 (35 métres, 153540 métres, 186,61 métres d'arc e
long d'une courbe ayant un rayon de 1796 57 mélres et 331,60 metres vers lg
nord-est, 72,00 metres vers le sud-esl, 877,32 méires vers le nord-est, 151,85
metres, 31,62 métres el 19,37 métres vers le sud, 30,53 métres vers le sud-ast,
48,54 métres el 19,57 méftrés vers le sud, 6,62 métres vars le sud-cuest, 72,62
meétres, 24,33 métres, 34, 1|'I métres, 87,75 mélres d'arc le long d'une courbe
ayanl un rayon de 58500 mélres, 48,70 mélres, 29,68 meétres, 20,00 mélres,
60,01 mélres et 4500 maolres vars le sud, 45,00 métres vers I'ouast, 40,00
matres vers le sud, 4500 métres vers l'est, 19,06 métres vers le sud, 325,43
metres d'arc le long d'une courbe ayant un rayon de 785,00 meétres, 394,80
melres, 148,84 meires dar{: le long d'une caurbe ayant un rayon de & 015,00
mélres, 50,26 métres, 50,16 métres, 95,29 métres, 7,91 métres d'are le long
d'une courbe ayant un rayﬂrln de 6 015,00 métres, 657,10 matres, 50,02 métres,
150,00 métres, 30,04 mélres et 522,35 métres vers le sud-ouest ; cnnlananl une
superficie de 662 918,9 metrﬂs carrés,

) Une partie du lot 3 669 214 du cadas'rra du Québec, clrconseription fonciére de Sept-les,
décrite comme sult :

De figure irrégullére, bornée; vers |e nord-ouest par une partie du lol 3 669 214,
vars 'est, le nord et l'ouest par [a partle du lot 3 669 214 qui remplace le lot #-1
tu bloc Z du cadastre du canton d'Arnaud, vers le nord par une partie du ot 3
669 214, vars le sud, e sud-gs! et le sud-ouest par le lot 3 708 360, chemin de la
Pointe-Noire; mesurant successivament 420,43 méires vers le nord-ouesl, 55,32
métres vers 'est, 434,95 métres vers le nord, 24,08 mélres vers 'ouest, 390,14
métres vers le nord, 52,21 méhes, 25,50 métres, 25,50 matres, 48,13 matres,
154,25 métres d'arc le long d'une courbe ayant un rayon de 885,00 mﬂtrab 5,30
matres el 78,48 métres d'arc le long dune courbe ayant un raynn de 883,00
métres vers le sud, 5,30 métres vers le sud-est, 44,24 métros vers ie sud, 17,89
métres vers le sud-ouest, ?4 78 métres, 99,896 métres, 50,00 métres, 44,28
mélres, 20,62 métres, 27,07 métres, 35,00 métres, 50,00 métres, 180,94 métres,
111,11 métres d'arc le Iongf dune courbe ayant un rayon de 815,00 métres,
30,63 metres, 35,72 métras d'arc le long d'une courbe ayant un rayon de 816,50
métres el 25,54 métres vers |le sud; contenant une superficie de 122 B10 métres
Carres,

For purpose of clarity, the Block £ Is identified in the attached land survey plan as being delimited by the
red colored borders.
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SCHEDULE “D" TO APPROVAL AND VESTING ORDER i

| .
REGISTRATIONS PUBLISHED AT THE REGISTRY OFFICE FOR THE REGISTRATION
DIVISON OF SEPT-ILES

Legal Hypothec (construction) In favour of Axor Experts-Consell Inc. registered at the Regisiry

Office for the Regigtralion Division of Sept-lles, under number 21 306 859,

Legal Hypolhec (construction) in favour of itl'ntech Contrile (1985) Inc, registered al the Registry
Office for the Registration Division of Sapt-ﬂl s, under number 21 231 308; |

Prior Matice of the exerclse of a sale by judicial authority in favour of Kilatech Conlrdle (1995) Inc.

registered al the Registry Office for the Registration Division of Sept-lles, under number

21 540 652;

Legal Hypothec {cansiruction) in favaur of Kilotech Contréle (1905) Inc. registered at the Registry

Office for the Registration Division of Sept-iies, under number 21 231 351;

‘ . : s il : I
Frior Nolice of the exercise of a sale by judicial authority in favour of Kllotach Conlréle {1295} Ine.

registered at the Registry Office for the Registration Division of Sept-lles, under number

21 540 654, |

Legal Hypothec {construction} in favour of 3887952 Canada Inc, reglstered at the Registry Offlce

for the Registration Division of Sept-iles, under number 21 269 941;
]

Prior Notice of the exercise of a sale by judicial authority in favour of 3887952 Canada Inc.
registered at the Registry Office for the Registration Division of Sepi-lles, under number

21 503 424,




